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Chapter 1:
Introduction
-------------------------------------------------------------------------------------------------1. Introduction
Non-discrimination is considered to be a cornerstone of the human rights
framework of the United Nations. Already in the UN Charter, which entered into
force in 1945, it is stated that human rights should be promoted without
discrimination as to, amongst others, sex. 1 This principle of non-discrimination
on the ground of sex is also restated in the Universal Declaration of Human
Rights (Universal Declaration) and in subsequent international human rights
instruments, such as the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural
Rights (ICESCR), both adopted in 1966. 2 Together these three instruments are
also referred to as the “International Bill of Human Rights”. The principle of
non-discrimination on the ground of sex is further elaborated in the Convention
on the Elimination of All Forms of Discrimination against Women (Women’s
Convention), which was adopted some 25 years ago, on 18 December 1979.
With the adoption of the Women’s Convention by the General Assembly, the socalled “Women’s Bill of Rights” was established. The preamble to the Women’s
Convention explicitly acknowledges, after having referred to the Universal
Declaration, the ICCPR and the ICESCR, that “despite these various instruments
extensive discrimination against women continues to exist”, and emphasises that
such discrimination “violates the principles of equality of rights and respect for
human dignity”. Hence, it was generally acknowledged in 1979 that there was a
need for a special instrument to eliminate discrimination against women.
Underlining the aforementioned developments, Coomaraswamy, the former
Special Rapporteur on violence against women, stated in 1998 at the occasion of
celebrating the fiftieth anniversary of the Universal Declaration:
“When the Declaration was passed in 1948, women were invisible in
international fora and international policy making. We have come a long way
since then. The Convention on the Elimination of Discrimination Against
Women and the UN Declaration on the Elimination of Violence Against
Women point to the fact that women’s concerns have been gradually
incorporated in the discussions of the international human rights community.
Though we have a long way to go, we can take pride in the fact that the
international community is no longer impervious to the needs and demands of
women living in all parts of the globe.” 3
Indeed there seems to be a growing awareness of the need to give attention to the
position of women. The entry into force of the Women’s Convention in 1981 and
the establishment of its treaty body CEDAW in 1982, ensure that specific
attention is given to eliminating discrimination against women. However, this
1

See articles 1 (3) and 55 (c) of the UN Charter.
See article 2 (1) of the UDHR, articles 2 (1) and 26 of the ICCPR and article 2 (2) of
the ICESCR.
3
Statement at the Fifty-fourth session of the United Nations Commission on Human
Rights, Geneva, 16 March - 24 April 1998, by Ms Radhika Coomaraswamy, the Special
Rapporteur on violence against women upon the presentation of her reports to the
Commission, Geneva, at 6 April 1998.
2
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has also led to criticism that due to the creation of a human rights instrument that
specifically addresses the position of women, women’s human rights have been
marginalized within the UN human rights treaty system and that not enough
attention is given to non-discrimination and equality of women by the other
treaty bodies. 4 In 1993 it was also acknowledged at the World Conference on
Human Rights that it is indeed necessary to ensure that attention is given to
women’s human rights not only within the context of the Women’s Convention,
but also by the other treaty bodies through a process of so-called gender
mainstreaming. 5
It is within the context of the development of general human rights norms
(including provisions addressing non-discrimination on the ground of sex, as
provided for in, amongst others, the ICCPR) on the one hand, and the elaboration
of specific norms (such as in the Women’s Convention) on the other hand, that
this study is undertaken. It is intended to assess whether there is indeed an added
value in the establishment of a specific treaty with its own treaty body with
respect to the elaboration and interpretation of the norms of non-discrimination
and equality of women, as was assumed with the adoption of the Women’s
Convention. This assessment will be carried out by analysing the interpretation
of these provisions by the Human Rights Committee and by CEDAW. Hence,
this study also provides an analysis of how the abstract concepts of nondiscrimination and equality of women are interpreted by these two expert UN
treaty bodies. Though the concepts of non-discrimination and equality might
seem to have a clear content in abstracto - no unequal treatment of equals;
treating equals equal -, due to their abstract content they are not easy concepts to
apply. When can persons be considered to be in an equal situation? If their
situation is unequal, should they also be treated unequally? Should also
stereotypes that can lead to discrimination be eliminated or modified? These
questions will be addressed by analysing which concepts of discrimination and
equality are applied by the Human Rights Committee and CEDAW.
In the following sections I will first briefly indicate the development of the
current UN human rights treaty system (section 2). This is followed by a section
addressing the development of the Women’s Convention, the issue of
marginalisation of women’s rights and the so-called process of gender
mainstreaming (section 3). Next I will briefly address the supervision and
interpretation of the ICCPR and the Women’s Convention by the respective
treaty bodies (section 4). The objective of this study and the research method will
be addressed in section 5. Finally, in section 6, I will provide an overview of the
structure of this study.

2. The Development of the UN Human Rights Treaty System
It was a few years after the Second World War that the UN decided to draft a
treaty to develop the undefined content of the concept of human rights, as

4

Gallagher, Anne, Ending the Marginalization: Strategies for Incorporating Women into
the UN Human Rights System. - In: Human Rights Quarterly, Vol. 19, 1997, p. 285;
O’Hare, Ursula, Realizing Human Rights for Women. - In: Human Rights Quarterly,
Vol. 21, No. 2, 1999, p. 380; Charlesworth, Hilary and Chinkin, Christine, The
Boundaries of International Law. A Feminist Analysis. – Manchester: Manchester
University Press, 2000, p. 218.
5
UN Doc. A/CONF.157/23, para. 37.
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mentioned in inter alia article 55 (c) of the UN Charter. 6 However, the UN
member States did not agree on the content of such a single human rights treaty.
This led in 1966, after the adoption of the Universal Declaration on Human
Rights in 1948, to the adoption of two human rights treaties: the ICCPR and the
ICESCR. These three documents all contain a broad catalogue of human rights
and are regarded to be the core UN human rights documents. In addition to this
so-called “International Bill of Human Rights”, human rights norms for specific
groups have been elaborated in separate UN human rights treaties.
Core human rights conventions concerning specific themes were adopted by the
UN in the period between 1965 and 1990. These conventions include: the
Convention on the Elimination of All Forms of Racial Discrimination (1965), the
Convention on the Elimination of All Forms of Discrimination against Women
(1979), the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1984), the Convention on the Rights of the Child
(1989) and the Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (1990). Hence, although it had at first
been the intention of the UN to create one UN human rights treaty, there are now
seven major UN human rights treaties which have been adopted and which are
each independently monitored by a treaty body.
As Alston has pointed out, contrary to the Council of Europe which started with
a single core treaty - the European Convention on Human Rights- which scope
was expanded by adding protocols, within the UN the two principal Covenants
were supplemented with independent treaties dealing in more detail with issues
that to a certain extent are also dealt with in the Covenants. 7 According to
Tistounet, it is no surprise that those responsible for drafting the different human
rights conventions found it more convenient to adopt new texts, rather than
facing the challenge of convincing States parties to the Covenants to adhere to
additional protocols. 8 Alston underlines that, since each instrument is designed
so that a State could become a party to it without being a party to any of the other
treaties and since each treaty body is entirely separate from the others, this leads
to overlap competences. 9
Although the development of specific human rights conventions at the
international level can be regarded as a step forward in an effort to try to ensure
respect for human rights, it also raises many questions since quite a few
provisions of the different conventions address the same issue. In this regard, it
could be asked what the added value is of the adoption of specific human rights
conventions addressing a specific theme or a specific group and how these more
specific conventions are related to the general human rights conventions, which
contain a broad human rights catalogue.

3. The Adoption of the Women’s Convention

6

See also Humphrey, John, The Universal Declaration of Human Rights: Its History,
Impact and Juridical Character. - In: Ramcharan, B.G. (ed.), Human Rights, Thirty Years
after the Universal Declaration. - The Hague [etc.]: Martinus Nijhoff:, 1979, p. 22, 23.
7
A/CONF.157/PC/62/Add.11/Rev.1, par. 139.
8
Tistounet, Eric, The Problem of Overlapping among Different Treaty Bodies. - In:
Alston, Philip and Crawford, James (eds.), The Future of UN Human Rights Treaty
Monitoring. - Cambridge: Cambridge University Press, 2000, p. 383.
9
A/CONF.157/PC/62/Add.11/Rev.1, par. 139.
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More than 25 years ago the Women’s Convention was adopted by the General
Assembly. It entered into force two years later on 3 September 1981. The
Convention was the culmination of more than thirty years of work by the
Commission on the Status of Women. Its efforts for the advancement of women
have resulted in several declarations and conventions, of which the Women’s
Convention is the central and most comprehensive document.
The Women’s Convention was inspired by the 1967 Declaration on the
Elimination of All Forms of Discrimination against Women (DEDAW). 10 At the
first World Conference on Human Rights in Tehran in 1968 a resolution was
adopted recommending guidelines for a long-term UN programme for the
advancement of women. 11 The following year the Commission on the Status of
Women adopted a resolution emphasising that the implementation of DEDAW
was to be regarded as the essence of a long-term programme on the advancement
of women. 12 It also provided for a voluntary reporting system by the UN member
States on their progress regarding the advancement of the position of women.
However, not many States handed in reports, which led to the proposal of the
Commission on the Status of Women in 1972 to draft a Convention that would
create legally binding obligations and would provide for a supervisory
mechanism. 13 Almost seven years elapsed between the first proposal in 1972 by
the Commission on the Status of Women to draft a Convention until its final
adoption by the General Assembly. 14 Until 1982, when CEDAW was
established, the Commission on the Status of Women was the only international
body entirely devoted to monitoring the situation of women and to promoting
women’s rights.
It is interesting to note that whereas the ICESCR and the ICCPR were drafted
within the context of the Commission on Human Rights, the Women’s
Convention was drafted within the framework of the Commission on the Status
of Women. This institutional divide also partly explains why CEDAW is the
only UN human rights treaty body that is until now not assisted by the Office of
the High Commissioner for Human Rights (OHCHR) in Geneva, but by the
Division for the Advancement of Women (DAW) in New York, that also assists
the Commission on the Status of Women.
Consisting of a preamble and 30 articles, the Women’s Convention defines what
constitutes discrimination against women as well as incorporates provisions
relating to women or having particular significance for women. This includes
specific issues such as trafficking in women and the exploitation of prostitution
(article 6) and the position of rural women (article 14). In addition, it is
interesting to note that the Women’s Convention contains both provisions
regarding non-discrimination against women with respect to civil and political
rights, as well as concerning social, economic and cultural rights. An example of
the first category is non-discrimination in relation to nationality (article 9).
Examples of social and economic rights are non-discrimination against women
10

GA Res. 2263 (XXII).
Res. IX, A/CONF.32/41, 12 May 1968.
12
See Rehof, Lars, Guide to the Travaux Préparatoires of the United Nations
Convention on the Elimination of All Forms of Discrimination against Women. Dordrecht [etc.]: Martinus Nijhoff Publishers, 1993, p. 7.
13
See Reanda, Laura, “The Commission on the Status of Women” in: The United
Nations and Human Rights: A Critical Appraisal, ed. Alston, Philip, Clarendon Press:
Oxford, 1995, p. 286.
14
See generally: Guide to the UN Convention on Discrimination against Women, p. 6 14.
11
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with respect to education (article 10) and regarding the right to work (article 11).
Another interesting feature of the Women’s Convention is that special attention
is also paid to the influence of culture and traditions with respect to
discrimination against women (article 2 (f) and article 5 (a)) and the role of nonstate actors (article 2 (e)). Furthermore, different provisions of the Women’s
Convention, such as for example article 16 regarding family life, elaborate in
much detail which issues are relevant in this regard and consequently clarify
which issues should be addressed.
One of the reasons for the adoption of the Women’s Convention that is given in
the preamble to the Women’s Convention is that although the UN Charter, the
Universal Declaration, the ICCPR, the ICESCR and other instruments prohibit
discrimination on the ground of sex, “extensive discrimination against women
continues to exist”. It is emphasised in the preamble that such discrimination
“violates the principles of equality of rights and respect for human dignity”.
Hence, the general provisions of non-discrimination and equality provided in the
aforementioned treaties and declaration were not regarded to be sufficient to
eliminate discrimination against women.
Although the adoption of the Women’s Convention has generally been regarded
as a positive development, it has also led to criticism. Chinkin and Charlesworth
argue that in many ways the creation of a specialised women’s branch of human
rights law, of which they state that the Women’s Convention is the flagship, has
allowed its marginalisation. They add that “mainstream” human rights
institutions have tended to ignore the application of human rights norms to
women. 15 Also Bunch argues that women’s issues must be moved “from the
margins to the center”. 16 Or as O’Hare argues, the mainstream human rights
bodies have constantly failed to respond to issues of concern to women, thus
leaving women’s issues “getthoized” within the United Nations. 17 O’Hare
concludes that: “Ultimately though, it is not enough to leave the implementation
of women’s human rights to the CEDAW. The mainstream human rights bodies
must be enforced to rethink their approach to women’s issues.” 18 In this regard
Gallagher concluded in 1997 that with respect to the results of gender
mainstreaming by the different treaty bodies, “a number of treaty bodies are
becoming increasingly aware of including women’s human rights in their work.
However, the quality of this inclusion varies enormously and the majority of
treaty bodies continue to ignore the fact that a range of human rights violations
can, and often do, have a gender dimension.” 19 This has also been underlined in
the repeated recommendations of the Secretary-General in his 1996, 1997 and
1998 reports regarding the integration of the human rights of women throughout
the UN system. In these reports the Secretary-General states that “The treaty
bodies should continue their effort in developing a gender analysis of each article
of each treaty, cross-referenced to the Convention on the Elimination of All
Forms of Discrimination against Women”. 20
15

Charlesworth and Chinkin, A Feminist Analysis. p. 218.
Bunch, Charlotte, Transforming Human Rights from a Feminist Perspective. - In:
Peters, Julie and Wolper, Andrea (eds.), Women’s Rights, Human Rights: International
Feminist Perspectives. - New York: Routledge, 1995, p. 11.
17
O’Hare, Realizing Human Rights for Women, p. 380.
18
O’Hare, Realizing Human Rights for Women, p. 401.
19
Gallagher, Ending the Marginalization, p. 305.
20
Report of the Secretary-General, Integration of the human rights of women and the
gender perspective. The question of integrating the human rights of women throughout
the United Nations system, E/CN.4/1996/67, para. 88, E/CN.4/1997/40, para. 114,
E/CN.4/1998/49, para. 63.
16
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4. Monitoring and the Interpretation of Treaty Provisions
Both the ICCPR and the Women’s Convention have been widely ratified. In
January 2006, 154 States had ratified the ICCPR and 180 States are a party to the
Women’s Convention. 21 In fact, the Women’s Convention is, after the
Convention on the Rights of the Child, the most widely ratified UN human rights
convention. 22 In order to monitor that States parties after ratification also
implement the provisions of the ICCPR and the Women’s Convention, treaty
bodies have been established. The Human Rights Committee, which monitors the
implementation of the ICCPR, is composed of 18 experts in the field of human
rights. The Committee on the Elimination of Discrimination against Women
(CEDAW), which supervises the implementation of the Women’s Convention,
consists of 23 experts. For both committees it is provided that these experts, who
serve in their personal capacity, should be of high moral character/standing and
with recognised competence in the field of human rights, respectively women’s
rights. 23 The treaty bodies only meet a few times per year. The Human Rights
Committee convenes three times a year for sessions with a duration of three
weeks. CEDAW only meets twice a year, also for periods of three weeks. 24
Different monitoring procedures can be applied by the treaty bodies, depending
upon what is provided for in the respective treaty and optional protocol. The
main procedure to assess the implementation of treaty provisions by State parties
is the reporting procedure. The ICCPR and the Women’s Convention both oblige
State parties to submit reports on the implementation in the territory of the State
party in question. 25 The state reports are discussed by the treaty bodies in public
meetings with representatives of the respective State party whose report is under
consideration. On the basis of the State reports and the dialogue with the State
party the Committee adopts concluding observations in which it summarises its
main concerns and makes appropriate suggestions and recommendations to the
State
party.
In
addition,
treaty
bodies
can
draft
general
comments/recommendations based on the examination of state reports and
information
received
from
State
parties. 26
In
these
general
comments/recommendations treaty bodies indicate what information State parties
21

See for ratifications of the ICCPR and the Women’s Convention internetpage:
http://www.ohchr.org/english/countries/ratification/4.htm.
22
The Convention on the Rights of the Child has been ratified by 192 states
(see http://www.ohchr.org/english/countries/ratification/11.htm ).
23
See article 28 ICCPR, and article 17 (1) Women’s Convention.
24
Article 20 (1) of the Women’s Convention provides that CEDAW “shall normally
meet for a period of not more than two weeks annually”. CEDAW is the only treatymonitoring body which has such a limited amount of time to meet. CEDAW is also the
only Committee that is bound by a provision in the Convention which determines the
amount of time to meet. In 1995 CEDAW asked the states parties in General
Recommendation 22 to amend article 20 (1), in order to allow the CEDAW to meet
“annually for such duration as is necessary for the effective performance of its functions”
and “pending the completion of an amendment process, [to] authorize the Committee to
meet exceptionally for 1996 for two sessions”. The General Assembly adopted the draft
amendment in the same year (GA Res. A/50/202). It will enter into force after two thirds
of the States parties to the Women’s Convention have accepted it. During this interim
period, however, CEDAW is allowed by the General Assembly to meet twice yearly for
three weeks, preceded by a pre-session working group.
25
See article 40 ICCPR and article 18 Women’s Convention.
26
See Article 40 (4) ICCPR and article 21 of the Women’s Convention.
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should include in the state report and/or explain how they interpret certain treaty
provisions.
The individual complaints procedure provides individuals with the possibility to
complain about a violation of treaty provisions. This procedure is provided for in
the First Optional Protocol to the ICCPR, respectively in the Optional Protocol to
the Women’s Convention. 27 The Optional Protocol to the Women’s Convention
was adopted fairly recently, in 1999, and entered into force in 2000. 28 Hence, not
many cases have been addressed within this context. Though the ICCPR also
provides for an inter-state complaints procedure 29, this procedure has so far not
been used. 30 In addition, CEDAW can also apply the so-called inquiry procedure,
as provided for in the Optional Protocol, in case of grave or systematic violations
of the Women’s Convention. 31 So far, only one inquiry report has been
produced. 32
By monitoring the implementation of the ICCPR, respectively the Women’s
Convention, the committees indicate how they interpret these provisions in
relation to concrete individual or country situations. From the documents
produced in the monitoring procedures we can deduce the interpretation give by
the Human Rights Committee and CEDAW to the treaty provisions. The
individual complaints procedure - that can lead to the adoption of the so-called
views - provides the treaty bodies with the possibility to discuss concrete cases in
a framework of inquiry that is otherwise absent under the more abstract
discussions that arise under the state reporting procedure. Hence, views can be
more specific with respect to the interpretation of a provision than general
comments and concluding observations. 33 In this regard Nowak states, while
noting that the Human Rights Committee has registered some 1,200 individual
complaints, that the Committee “acts in the spirit of an international human
rights court”. 34 In contrast, Steiner is critical as to how the Committee makes use
of the possibility which the views offer to elaborate in more detail on the content
of the treaty provisions. Steiner argues that “The Committee fails to expound,
and therefore to realise what should be a major purpose of the communications
procedure, when its considerations in reaching a decision remain covert, secreted
with formal opinions that merely state rather than argue towards conclusions.” 35

27

See article 1 Optional Protocol to the ICCPR and article 1 of the Optional Protocol to
the Women’s Convention.
28
GA Res. A/54/4.
29
See article 41 of the ICCPR.
30
See Steiner & Alston, International Human Rights in Context. Law, Politics, Morals. Oxford: Oxford University Press, 2000, p. 776.
31
See article 8 (1) Optional Protocol to the Women’s Convention.
32
CEDAW/C/2005/OP.8/MEXICO, 27 January 2005.
33
Alston, Philip, Towards an Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights, UN Doc. E/C.12/1992/2, Annex IV, p.95, para.
33; Opshal, Torkel, The Human Rights Committee. – In: Alston (ed.), The United
Nations and Human Rights. A Critical Appraisal. – Oxford: Clarendon Press, 1992, p.
440; Graefrath, Bernard, Reporting and Complaint Systems in Universal Human Rights
Treaties. - In: Rosas and Helgesen (eds.), Human Rights in a Changing East/West
Perspective. – London: Pinter, 1990, p. 290-291.
34
Nowak, M., U.N. Covenant on Civil and Political Rights: CCPR Commentary. - Kehl
[etc.]: Engel, 2005, p. XXXIX.
35
Steiner, Henry, Individual Claims in a World of Massive Violations: What Role for the
Human Rights Committee. – In: Alston & Crawford (eds.), The Future of UN Human
Rights Treaty Monitoring. – Cambridge: Cambridge University Press, 2000, p. 39.
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In addition to the views, the documents adopted in the context of the reporting
procedures can further indicate how the Human Rights Committee and CEDAW
interpret certain provisions. This is most clearly the case with the so-called
general recommendations. These serve a dual purpose: they can elaborate on
what should be reported on in the State report and/or they can clarify the content
of certain provisions. With respect to the general comments adopted by the
Human Rights Committee Buergenthal has stated:
“…. over time the general comment has become a distinct juridical instrument,
enabling the Committee to announce the interpretations of different provisions
of the Covenant in a form that bears some resemblance to the advisory opinion
practice of international tribunals. […] General comments consequently have
gradually become important instruments in the lawmaking process of the
Committee, independent of the reporting system […] The more recent general
comments tend as a rule to provide a thorough analysis of those provisions of
the Covenant they seek to elucidate. But since consensus is still an inherent part
of the drafting process of these instruments, they remain compromise
instruments that on various occasions gloss over issues in need of clearer
interpretative guidance.” 36
Although the adoption of general comments by consensus by both the Human
Rights Committee and by CEDAW can, on the one hand, weaken clarity, it does
contribute, on the other hand, to the authority of the general comments. As
Boerefijn stated: “The fact that the general comments contain interpretations by
the Committee as a whole which adopted by consensus and are addressed to all
State parties, gives the general comments great authority.” 37 The problems
related to adoption by consensus do not arise in the context of the individual
complaints procedure, as individual members can append their opinions to the
views it expresses on the merits of a case or to its decisions to declare
communications inadmissible. But this is the exception, as concluding
observations are also adopted by consensus.
The concluding observations, adopted in the context of the reporting procedure,
provide further information as to how the treaty bodies apply the provisions in
relation to the general human rights situation in the State parties. According to
Buergenthal:
“…. the findings set out in concluding observations must be viewed as
authoritative pronouncements on whether a particular state has or has not
complied with its obligations under the Covenant. What we have here is a type
of Committee ‘jurisprudence’, which provides some insights about the manner
in which the Committee interprets the Covenant.” 38
In most studies on the interpretation of treaty provisions by UN human rights
treaty bodies, concluding observations are not or are barely used as a source. 39
36

Buergenthal, Thomas, The Human Rights Committee. - In: Steiner & Alston,
International Human Rights in Context. Law, Politics, Morals. - Oxford: Oxford
University Press, 2000, p. 732.
37
Boerefijn, Ineke, Reporting Procedure under the Covenant on Civil and Political
Rights. Practice and Procedures of the Human Rights Committee. - Antwerp: Intersentia,
1999, p. 300.
38
Buergenthal, The Human Rights Committee, p. 712.
39
See e.g. Joseph, Sarah, Schultz, Jenny and Castan, Melissa (eds.), The International
Covenant on Civil and Political Rights. Cases, Materials and Comments. - Oxford:
Oxford University Press, 2004; Nowak, CCPR Commentary, 2005; Heringa, Hes and
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This might be related to the fact that this source is less accessible, for several
reasons. Many concluding observations have been produced over the last decade
by the treaty bodies; they are more general, not focussing on specific situations
or provisions, and often no reference is made to the relevant provisions of the
treaty. However, as indicated also by Buergenthal, concluding observations are a
relevant source that can be used to further clarify how treaty provisos are
interpreted. Especially if we take into account the flaws from which general
comments and views might suffer, as indicated above. In addition, if we use the
three sources together, they will provide a more complete picture of how treaty
provisions are interpreted.
It should be noted that all the abovementioned documents that have been adopted
in the context of the monitoring procedures are not legally binding. Nevertheless,
these documents can be considered to be authoritative interpretations of the
respective treaty provisions as the Human Rights Committee and CEDAW have
the mandate to monitor the implementation of the ICCPR, respectively of the
Women’s Convention.

5. Research Objective and Method
For 25 years, since the entry into force of the Women’s Convention in 1981, the
ICCPR has been in force alongside the Women’s Convention. The Women’s
Convention specifies and elaborates the content of the general norms of nondiscrimination and equality of women, as provided by amongst others the
ICCPR. Hence, the Women’s Convention can be regarded as an elaboration of
the general norms of non-discrimination and equal treatment provided for in the
Universal Declaration, the ICCPR and the ICESCR. In this study I will assess
whether the Women’s Convention and its treaty body have an added value with
respect to the further development of the content of the norms of nondiscrimination and equality of women, compared to similar provisions that can
be found in the ICCPR. In this regard I will specifically study the overlapping
provisions of the ICCPR and the Women’s Convention for the following reasons.
The ICCPR is a general human rights treaty, concerning civil and political
human rights. Articles 2 (1), 3 and 26 of the ICCPR provide explicitly that
discrimination on the ground of, amongst others, sex is prohibited and that men
and women have the equal right to enjoy the civil and political rights provided
for by the ICCPR. Article 26 is in this respect of special interest, since it is
regarded to be an autonomous provision. It does not only concern the rights
provided for in the ICCPR, but also economic, social and cultural rights. This has
been decided by the Human Rights Committee in the cases of Broeks and
Zwaan-de Vries, both against the Netherlands. 40
I will compare the general non-discrimination and equal treatment provisions of
the ICCPR with those of the Women’s Convention. The Women’s Convention
has the goal of eliminating all forms of discrimination against women in order to
ensure that women’s human rights and fundamental freedoms will be recognised
and protected. To this end, article 1 of the Women’s Convention defines what
discrimination against women entails. This is supplemented in article 2 with an
Lijnzaad (eds.), Het Vrouwenverdrag: een beeld van een verdrag. - Antwerp [etc.]:
MAKLU Publishers, 1994.
40
Broeks v. The Netherlands, No. 172/1984; Zwaan-de Vries v. The Netherlands, No.
182/1984.
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extensive list of actions which States parties have to undertake as part of their
policy to eliminate discrimination against women. This includes taking
appropriate measures to eliminate discrimination against women by any person,
organisation or enterprise. In addition, article 3 requires that states parties ensure
the full development and advancement of women. Article 4 provides that
temporary special measures aiming at accelerating de facto equality of men and
women shall not be considered discrimination. Furthermore, article 5 obliges
States parties also to work towards the modification of social and cultural
patterns of individual conduct in order to eliminate prejudices and stereotypes
regarding the roles of men and women.
As the previous paragraph shows, the Women’s Convention contains more
specific provisions with respect to non-discrimination and equal treatment of
women than the ICCPR. Does this also mean that the provisions of the Women’s
Convention have a broader scope of application? Or are the provisions of the
ICCPR interpreted in such a manner that these norms have the same scope of
application as the more specific provisions of the Women’s Convention?

Added Value
As stated in section 3, one of the reasons for the adoption of the Women’s
Convention that is given in the preamble of the Women’s Convention is that
although the UN Charter, the Universal Declaration, the ICCPR, the ICESCR
and other instruments prohibit discrimination on the ground of sex, “extensive
discrimination against women continues to exist”. Hence, it was expected that
the adoption of the Women’s Convention indeed has an added value by
establishing a specific treaty with its own treaty body with respect to the
elaboration and interpretation of the norms of non-discrimination and equality of
women. Concerning this anticipated added value, I assume that the provisions of
the Women’s Convention and the interpretation of these provisions by CEDAW
have a broader scope of application, compared to the overlapping provisions of
the ICCPR and the interpretation of these provisions by the Human Rights
Committee.
With this broader scope of application I refer to the following two aspects. First,
that in the overlapping provisions of the Women’s Convention and in the
interpretation of these provisions by CEDAW more issues that specifically affect
women are addressed and/or that these issues are addressed in more detail. For
example, article 16 of the Women’s Convention regarding family life is
compared to the overlapping article 23 of the ICCPR a rather lengthy and
detailed provision, addressing issues such as the same rights for both spouses
with respect to ownership of property.
The second aspect of the broader scope of application entails that more concepts
of non-discrimination and equality are applied by CEDAW in the interpretation
of the overlapping provisions of the Women’s Convention. In this regard I
assume that CEDAW acknowledges that non-discrimination and equality of
women is multilayered, by not solely applying formal equality and direct
discrimination. I anticipate that CEDAW also applies concepts such as
substantive equality, affirmative action, indirect discrimination and systemic
discrimination. In other words, that CEDAW addresses non-discrimination and
equality in a comprehensive manner, including all the aforementioned concepts.
These different legal concepts of non-discrimination and equality that have been
developed in legal theory will be addressed in more detail in chapter 2, in which
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also a multilayered framework of analysis will be developed that contains these
different concepts of non-discrimination and equality.
When comparing the overlapping provisions and the interpretation by the Human
Rights Committee with the interpretation by CEDAW of these provisions,
various factors may play a role with respect to the anticipated broader scope of
application of the provisions of the Women’s Convention and CEDAW’s
interpretation of these provisions. In relation to the first aspect of the broader
scope of application, an apparent factor is that the Women’s Convention contains
more provisions and more detailed provisions compared to the ICCPR. This is
not surprising as the Women’s Convention is specifically adopted with the
purpose of eliminating discrimination against women. In this regard the
Women’s Convention provides more clarification on issues that are relevant in
relation to discrimination against women and hence which issues should be
addressed when examining State parties’ compliance. Concerning the second
aspect of a broader scope of application entailing that more different concepts of
non-discrimination and equality are applied, the later adoption of the Women’s
Convention in 1979, compared to the ICCPR which was adopted in 1966, could
play a role in the difference in provisions regarding non-discrimination and
equality. In legal theory different concepts of non-discrimination and equality,
going beyond merely formal equality and direct discrimination, were developed
in later years as it was realised that discrimination is a more complex
phenomenon. With respect to both aspects of the broader scope of application of
the Women’s Convention and the interpretation of the provisions by CEDAW
two other factors may also be relevant. First, the Human Rights Committee has a
different mandate than CEDAW. The Human Rights Committee monitors the
implementation of the ICCPR, a general human rights treaty that covers many
different issues of which non-discrimination and equality is one of the issues that
are addressed, whereas CEDAW’s only focus is on the non-discrimination and
equality of women. Second, the Human Rights Committee has a different
expertise. Members of CEDAW have specific expertise regarding women’s
rights and concerns, while members of the Human Rights Committee have
expertise in the field of civil and political human rights in general and do not
necessarily have specific expertise concerning women’s rights.
On the other hand, one may wonder whether the process of gender
mainstreaming has led to the situation where the Human Rights Committee now
interprets the provisions regarding non-discrimination and equal treatment of
women as having the same scope of application as CEDAW. In 2000 the Human
Rights Committee has adopted general comment 28 regarding the equality of
rights between men and women (article 3). As Loenen has also stated, general
comment 28 is a good example of gender mainstreaming. 41 In this elaborate
general comment of 32 paragraphs, the Human Rights Committee spells out for
almost all human rights provisions of the Covenant on which specific issues
affecting women information should be provided and/or measures should be
taken by the States parties. 42 In addition, the Committee identifies in this general

41

Loenen, T., “General comment 28 en de voorbeeldfunctie van het
mensenrechtencomité inzake sekse-gelijkheid” [= General comment 28 and the example
of the Human Rights Committee regarding sex equality], in: NJCM-Bulletin, Vol. 26,
No. 4, 2001, p. 498, 507.
42
The Committee does not address articles 1, 11, 20, 21 and 22 of the ICCPR.
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comment some of the factors affecting the equal enjoyment by women of the
rights under the Covenant. 43
In this context it is also interesting to note that article 23 of the Women’s
Convention provides that “Nothing in the present Convention shall affect any
provisions that are more conducive to the achievement of equality between men
and women which may be contained: … (b) In any other international
convention, treaty or agreement in force for that State.” This entails that in case
non-discrimination and equality of women is better protected in other
international conventions, this shall not be affected by what is provided under the
Women’s Convention. Hence, if the Human Rights Committee interprets the
provisions regarding non-discrimination and equality of women in such a manner
that they have a broader scope of application than the overlapping provisions of
the Women’s Convention, these ICCPR provisions might be more conducive to
achieving equality between men and women. This is also relevant in the context
of the many reservations made to the provisions of the Women’s Convention. 44
Quite a few of these reservations are also very far-reaching in their scope of
application. To the provisions of the ICCPR, including those regarding nondiscrimination, only a few reservations have been made. 45

Research Questions and Method
In this study I will assess whether there is an added value in the establishment of
a specific treaty with its own treaty body with respect to the elaboration and
interpretation of the norms of non-discrimination and equality of women. On the
basis of the aforementioned arguments, this will be done by comparing the
respective paragraphs of the overlapping provisions and the interpretation of the
overlapping provisions of the ICCPR and the Women’s Convention regarding
non-discrimination and equality of women. The central questions of the research
are:
-1- How do the Human Rights Committee and CEDAW interpret the
overlapping non-discrimination and equality provisions?
-2- Which concepts of non-discrimination and equality can be considered to be
applied by these two treaty bodies?
-3- Do the provisions of the Women’s Convention, as interpreted by CEDAW,
have a broader scope of application than the overlapping provisions of the
ICCPR, as interpreted by the Human Rights Committee?
To answer the central research questions, overlapping provisions of the ICCPR
and the Women’s Convention and the interpretation of these provisions by the
Human Rights Committee and CEDAW will be analysed and compared. These
provisions include the general non-discrimination and equal treatment provisions
of the ICCPR (articles 2 (1), 3 and 26) and of the Women’s Convention (articles
1 - 5), the provisions regarding political participation and public office (article 25
of the ICCPR and article 7 of the Women’s Convention), and the provisions
43

CCPR General comment 28 (2000), Equality of rights between men and women
(article 3), par. 6.
44
See for an overview of the reservations made to the Women’s Convention: UN Doc.
CEDAW/SP/2002/2. Also on this matter: Lijnzaad, Liesbeth, Reservations to UN-Human
Rights Treaties: Ratify and Ruin? - Martinus Nijhoff Publishers: Dordrecht, etc., 1995, p.
304 - 321.
45
See for an overview of reservations made to the ICCPR: UN Treaty Series, vol. 999, p.
171 and vol. 1057, p. 407. Also: Lijnzaad, Liesbeth, Ratify and Ruin?, 1995, p. 198 218.
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regarding family life and marriage (article 23 of the ICCPR and article 16 of the
Women’s Convention).
The reasons for selecting these provisions are two-fold. First, these are the main
overlapping provisions. 46 Second, the selected thematic provisions address both
public and private life. Article 25 of the ICCPR and article 7 of the Women’s
Convention regard political participation and holding public office. As women
are still underrepresented in politics on a worldwide basis, this makes it
interesting to study how this issue is addressed by the Human Rights Committee
and CEDAW. 47 Article 23 of the ICCPR and article 16 of the Women’s
Convention concern family life and marriage. Since private life mostly affects
women’s lives, as the family is the normative primary sphere of female activity
in many societies, it is relevant to analyse how non-discrimination and equality
of women within the family is addressed in international human rights
conventions. 48 This includes issues such as free and full consent to marriage,
reproductive rights with respect to the number of children and discrimination by
private actors. In this study it will be analysed how the Human Rights Committee
and CEDAW address these issues.
The aforementioned provisions and the interpretation of these provisions by the
Human Rights Committee and CEDAW will be compared, in order to answer the
question whether the respective provisions of the Women’s Convention and the
interpretation by CEDAW of these provisions have a broader scope of
application. In this context I will analyse both which issues are addressed,
especially in relation to the thematic provisions, and which concepts of
discrimination (direct, indirect and systemic) and equality (formal and
substantive, including affirmative action) can be considered to be applied by
CEDAW and the Human Rights Committee. As these committees in only several
instances directly refer to these concepts, it will be deduced from the relevant
documents whether they apply these concepts when interpreting the relevant
provisions.
This research will be carried out by studying relevant literature and the
documents adopted by the Human Rights Committee and CEDAW in the context
of the state reporting procedure and the individual complaints procedure. In this
regard the different legal concepts of discrimination and equality will be
addressed by studying relevant literature in order to define the different concepts
that are developed in legal theory and to develop a framework of analysis that
puts these different concepts in relation to each other. Next, the text of the
overlapping provisions of the Women’s Convention and the ICCPR and the
interpretation of these provisions will be analysed and compared. In addition to
relevant literature, the following documents will be used to analyse the
interpretation of the overlapping provisions by the Human Rights Committee and
by CEDAW: the general comments/recommendations, the concluding
observations - which have been adopted by the Human Rights Committee from
1992 onwards and by CEDAW from 1994 onwards -, and the views adopted by
the Human Rights Committee and CEDAW with respect to individual
complaints.
46

Other - partly - overlapping provisions are: article 12 (1) of the ICCPR and article 15
(4) of the Women’s Convention.
47
See e.g. the Inter-Parliamentary Union (IPU) internetpage for statistics about the
percentage of women as Members of Parliament: http://www.ipu.org/wmn-e/world.htm
48
See e.g. Rao, Arati, Home-Word Bound: Women’s Place in the Family of International
Human Rights. - In: Global Governance, Vol. 2, 1996, p. 241.
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6. Structure of the Study
In chapter 2 the legal concepts of non-discrimination and equal treatment will be
discussed. This is done in order to establish a theoretical framework for analysis
in order to assess in the following chapters which of these theoretical concepts of
non-discrimination and equality are provided for in the non-discrimination and
equality provisions of the ICCPR and of the Women’s Convention, and which of
these concepts are used by the respective treaty monitoring bodies in their
interpretations of these provisions. The leading question in this chapter is, first of
all, what the two legal concepts of non-discrimination and equal treatment entail.
To answer this question a distinction will be made between direct, indirect and
systemic discrimination, and between formal and substantive equality, including
affirmative action. When analysing these different concepts I will also address
the criticism by feminist authors, who have often been rather sceptical about the
relevance and the use of the norms of non-discrimination and equality for
improving the position of women. The second leading question in this chapter
regards how the concepts of non-discrimination and equality are related to each
other. Can non-discrimination and equality be regarded to be equivalent
concepts? Or should the concept of equality be considered to be a wider concept
than the concept of non-discrimination? The chapter will be concluded with a
comprehensive three level framework of analysis that includes all the
aforementioned different concepts of non-discrimination and equality. This
framework of analysis will be used in the following chapters to analyse the
overlapping non-discrimination and equality provisions of the ICCPR and the
Women’s Convention.
In the following chapter, chapter 3, the general non-discrimination and equal
treatment provisions of the ICCPR (articles 2 (1), 3 and 26) will be analysed. I
will examine how non-discrimination and equality are defined in the ICCPR and
how these provisions are interpreted by the Human Rights Committee.
Moreover, the scope of application of these provisions will be analysed by
assessing whether these provisions include the concepts of direct, indirect and
systemic discrimination, and of formal and substantive equality, including
affirmative action. Likewise, I will study in chapter 4 how non-discrimination
and equality are defined in the Women’s Convention (articles 1 - 5) and how
these provisions are interpreted by CEDAW. This also includes an analysis of
which concepts of non-discrimination and equality fall within the scope of
application of these provisions.
In chapter 5 the previously analysed general non-discrimination and equality
provisions of the ICCPR and of the Women’s Convention will be compared. In
this chapter I will compare the scope of application of these provisions, whether
these provisions are interpreted in a similar or in a different way and whether the
same concepts of discrimination and equality are applied by the respective treaty
bodies. I will explore, within the context of the three level framework developed
in chapter 2, which concepts of non-discrimination and equality the Human
Rights Committee and CEDAW use. Do they focus on equal - in the sense of the
same - treatment of men and women? Or do they focus on unequal treatment, by
referring to affirmative action measures? And do they address underlying
structures, such as the stereotyping of women, which can lead to discrimination?
In addition to the general non-discrimination and equal treatment provisions, two
specific substantive provisions of both the ICCPR and the Women’s Convention
14

Oostland, Non-discrimination and Equality of Women
will be analysed. I will assess the overlapping provisions regarding family life in
chapter 6. In chapter 7 I will examine the overlapping provisions regarding
political participation and public office. These substantive provisions are
analysed in order to see how the Human Rights Committee and CEDAW
interpret non-discrimination and equality in relation to specific human rights
provisions that concern public life, respectively private life. In this regard I will
also examine and compare which concepts of non-discrimination and equality
the Human Rights Committee and CEDAW use in relation to political
participation and family life. At the end of chapters 6 and 7 a comparison will be
made with respect to the interpretation of the overlapping provisions and the
application of the concepts of non-discrimination and equality.
In chapter 8, I will conclude whether the Women’s Convention and CEDAW
have an added value with respect to the elaboration and interpretation of the
norms of non-discrimination and equal treatment of women. I will summarise, on
the basis of the previous chapters, the differences between the overlapping
provisions of the ICCPR and the Women’s Convention and between the
interpretation of these provisions. The latter will be done by indicating which
concepts of non-discrimination and equality are applied by the Human Rights
Committee and by CEDAW. In this regard, I will also indicate whether the
committees apply different concepts of discrimination and equality in relation to
provisions regarding public life compared to provisions regarding private life. In
addition, I will also indicate, especially in relation to the thematic provisions,
whether the Human Rights Committee address the same issues and in similar
detail or not.
The conclusions that will be drawn in chapter 8 are also relevant for the debate
by feminist authors on the usefulness or uselessness of non-discrimination and
equality norms in relation to improving the position of women. More
specifically, I will indicate whether the criticism by feminist authors with respect
to the limited interpretation of the non-discrimination and equality provisions by
CEDAW is justified or not. Finally, the conclusions drawn in this chapter can
also be relevant for the debate on the proposed treaty body reform, as proposed
by the Secretary-General in recent UN reports. 49

49

See UN SG report In larger Freedom (2005), the Secretary-General proposes
“[h]armonized guidelines on reporting to all treaty bodies should be finalized and
implemented so that these bodies can function as a unified system” (par 147). In an
addendum to the SG report In larger Freedom the Secretary-General put forward a new,
more far reaching proposal entailing the establishment of a unified standing treaty body
(SG Report In Larger Freedom, Addendum: Plan of Action Submitted by the UN High
Commissioner for Human Rights, A/59/2005/Add.3, par. 95 – 100).

15

Oostland, Non-discrimination and Equality of Women

Chapter 2:
Legal Concepts of Equality and Non-Discrimination
------------------------------------------------------------------------------------------------1. Introduction
Equality is not only a legal concept, but also a moral concept. According to the
moral principle of equality human beings are considered equal, which is also
recognised by law. 50 This latter aspect also ensures that laws fundamentally
apply equally to all human beings, except when the law itself allows exceptions
to this legal principle. Like equality, discrimination is also both a moral and a
legal concept. Discrimination is, generally speaking, considered to be morally
wrong when people who are regarded as equals are treated as being unequal. 51
Furthermore, it is illegal if, for example, unequal treatment amounts to
discrimination, since this violates rules that prohibit discrimination. In this
chapter I will only discuss the legal concepts of equality and discrimination.
These concepts will be used in the following chapters as a framework for
analysis to review which concepts of equality and discrimination are applied by
the Human Rights Committee and CEDAW when interpreting the nondiscrimination and equality provisions.
Equality and non-discrimination are considered to be rather complicated legal
concepts. 52 The exact content and scope of non-discrimination is not agreed upon
in international (human rights) law. 53 The same can be said about equality.54 This
is, amongst others things, due to the dynamic nature of the concepts of equality
and discrimination. According to Justice Abella of the Ontario Court of Appeal:
“Equality is evolutionary, in process as well as in substance, it is cumulative, it
is contextual and it is persistent. Equality is, at the very least, freedom from
adverse discrimination. But what constitutes adverse discrimination changes
with time, with information, with experience and with insight. What we
tolerated as a society 100, 50 or even 10 years ago is no longer necessarily
tolerable. Equality is thus a process, a process of constant and flexible
examination, of vigilant introspection, and of aggressive open-mindedness.” 55

50

See e.g. article 1 of the Universal Declaration.
Vierdag, E.W., The Concept of Non-Discrimination in International Law. - The
Hague: Martinus Nijhoff, 1973, p. 59.
52
Van Dijk & Van Hoof , Theory and Practice of the European Convention on Human
Rights. – Deventer: Kluwer, 1990, p. 539
53
Bayefsky, A., The Principle of Equality or Non-discrimination in International Law. In: Human Rights Law Journal, Vol. 11, No. 1-2, 1990, p. 2; Frostell, K., Gender
Difference and the Non-discrimination Principle in the CCPR and the CEDAW. - In:
Hannikainen L. and Nykänen E. (eds.), New Trends in Discrimination law, International
Perspectives. - Helsinki: Turku Law School, 1999, p. 33; Ramcharan, B.G., Equality and
Nondiscrimination. - In: Henkin. L. (ed.), The International Bill of Rights. - New York:
Columbia University Press, 1981, p. 246, 247; Vierdag, The Concept of NonDiscrimination, p. 2.
54
Bayefsky, The Principle of Equality or Non-discrimination, p. 2; Loenen, T.,
Rethinking Sex Equality as a Human Right. - In: Netherlands Quarterly of Human
Rights, No. 3, 1994, p. 253; Ramcharan, Equality and Nondiscrimination, p. 246, 247.
55
As quoted in: Mahoney, Kathleen, Canadian Approaches to Equality Rights and
Gender Equity in the Courts. – In: Cook, R. (ed.) Human Rights of Women: national and
51
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In this chapter I will provide in sections 2 and 3 some clarification as to the main
concepts of non-discrimination and equal treatment that have been developed in recent - legal theory. Moreover, I will define what I consider to be the content of
these different legal concepts of equality and discrimination, which I will also
use as a framework for analysis in the following chapters. When analysing these
concepts I will also take the criticism into account of feminist authors, who have
sometimes been very sceptical about the relevance and the use of the norms of
non-discrimination and equality for improving the position of women. 56 They
question whether these norms have the potential to empower women and to
transform patriarchal structures. I will indicate that some of these - more recent concepts can indeed lead to empowerment of women and the transformation of
society. 57
In section 4 I will furthermore analyse how the concepts of equal treatment and
non-discrimination are related to each other. The Aristotelian definition of nondiscrimination, treating likes alike and unalikes unalike in proportion to their
unalikeness, clearly shows that there is a relation between the concepts of
equality and non-discrimination. But how are these concepts related? Are nondiscrimination and equality equivalent concepts? Or should the concept of
equality be considered to be a broader concept than that of non-discrimination?
Finally, in section 5 I will develop a comprehensive three-level framework of
analysis that contains all the different concepts of equality and discrimination
addressed in this chapter. I will use this framework in the following chapters to
analyse and compare the interpretation of the non-discrimination and equality
provisions of the ICCPR and the Women’s Convention.

2. The Concept of Equality
2.1 Introduction
The Women’s Convention and the ICCPR both provide for the equal rights of
men and women. 58 But what does this entail? Does it mean that men and women
always have to be treated the same as they have equal rights? Or should they be
treated differently if they are in a different situation, for example, in the case of
pregnancy? To answer these questions, I will analyse in this section the concept
of equality from a theoretical legal perspective.

International Perspectives. – Philadelphia: University of Pennsylvania Press, 1994, p.
437.
56
See e.g. MacKinnon, Catherine, Difference and Dominance: On Sex Discrimination. –
In: Freeman, M.D.A (ed.), Lloyd’s Introduction to Jurisprudence. – London: Sweet &
Maxwell, 1994, p. 1081, 1082.
57
Although I recognize the limited potential of laws and social policies to change
society, I do believe that these can contribute to change. See also in this regard:
Charlesworth, C. & Chinkin, C., The boundaries of international law: A feminist
analysis. – Manchester: Manchester University Press, 2000, p. 208-212. An important
pre-condition is, as Mahoney has stated, that there must be a legal framework with
enough flexibility to permit the development of a theory of equality that will advance
women’s interests, identify and recognize violations of their rights and lead to effective
remedies. (Mahoney, Canadian Approaches to Equality Rights, p. 441).
58
See articles 2 (a), 3 and 4 of the Women’s Convention and article 3 of the ICCPR.
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According to the aforementioned Aristotelian definition likes should be treated
alike, and unalikes unalike in proportion to their unalikeness. Hence, this
definition indicates that when persons should be considered as being in a
different situation, they should be treated differently. 59 But when should persons
be considered to be in an (un)equal situation? The definition by Aristotle also
raises the question of what equal or unequal treatment entails. The first question,
when should the compared persons be considered to be in an (un)equal situation,
regards the issue of the comparability of the situation in which the involved
persons are in, the criteria used to decide when persons should be treated
(un)equally and to which extent. The issues of the comparability of cases and the
criteria used to decide on (un)equal treatment will be addressed in section 2.5.
The second question, what equal or unequal treatment entails, will be addressed
in the subsequent section. By using the concepts of formal and substantive
equality we can provide a theoretical answer to this question. In relation to the
concept of substantive equality, I will also discuss the concept of affirmative
action in section 2.4. But before the aforementioned questions will be addressed
in the following sections, a few general remarks will first be made.
The concept of equality can only refer to relative or partial equal treatment of
equal cases, not to absolute or identical equal treatment. 60 This is due to the fact
that human beings and the situations they are in can never be completely
identically, they can only be relatively or partially equal or unequal, depending
upon which criteria are taken into account to distinguish between the otherwise
innumerable inequalities. 61 So whether we decide that a person should be treated
equally or not, depends very much on the criteria we choose for our comparison.
If we consider one person to be in a different situation from another, we should
realise that this is a subjective construction, not an absolute and objective truth. 62
Apart from being a relative concept, equal treatment is also a relational concept.
The equal treatment of one person must be compared with the treatment of
somebody else, in order to establish whether a person is treated the same or
differently. 63 By relating the situation of one person to the situation of another,
we can, by comparing these situations, come to a decision as to whether to treat
these persons equally or not.
In the following section I will discuss two concepts of equality: formal equality
and substantive equality.

2.2 Formal and Substantive Equality
59

While I am aware that Aristotle regarded certain people, like women and slaves, as
being unequal compared to male citizens, this will not be the way in which I will use his
definition. I will use his definition by referring to the different situations people might be
in, not by considering certain people to be as such unequal to others.
60
Alexy, R., Theorie der Grundrechte. - Baden-Baden: Nomos Verlagsgesellschaft,
1985, p. 362; Vierdag, The Concept of Non-Discrimination, p. 9; Ramcharan, Equality
and Nondiscrimination, p. 252.
61
Vierdag, The Concept of Non-Discrimination, p. 9.
62
Vierdag, The Concept of Non-Discrimination, p. 10; Hendriks, A., The Significance of
Equality and Non-discrimination for the Protection of the Rights and Dignity of Disabled
Persons. - In: Degener T. and Koster-Dreese Y. (eds.), Human Rights and Disabled
Persons, Essays and Relevant Human Rights Instruments. - Dordrecht [etc.]: Martinus
Nijhoff, 1995, p. 43, 44.
63
Fawcett, J.E.S., The Application of the European Convention on Human Rights. Oxford: Clarendon Press, 1987, p. 299; Hendriks, The Significance of Equality, p. 43.
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Formal Equality
With respect to the concept of equality we can distinguish between formal
equality and substantive equality. Formal equality implies having equal rights
and being treated equally, whereas under substantive equality the result of the
treatment should be equal. Hence, the difference between the two forms of
equality is that formal equality concerns the nature of the treatment, while
substantive equality deals with the result of a certain treatment. 64 An example of
formal equality is that in most countries women were granted the right to vote in
the 20th century, which was a right formerly only granted to men. Thus granting
the right to vote equally to women means that women are treated the same when
it comes to having the right to vote.
Apart from distinguishing between formal and substantive equality, we can also
distinguish between de jure and de facto equality. De jure equality refers to equal
treatment in the law, meaning that the law states that persons should be treated
equally, for example, on the basis of their sex. De facto equality refers to a
factual equal situation, which makes it a concept with a very broad scope of
application. Whereas formal equal treatment and de jure equality are
interchangeable concepts, the concept of de facto equality can be regarded to be
broader than the concept of substantive equality. Although many authors use the
concepts of de facto equality and substantive equality interchangeably, I consider
substantive equality to refer to the equal result of a certain treatment, whereas de
facto equality deals with the whole factual situation of a certain person. As I have
already indicated, the concept of equality can only refer to relative or partial
equality of equal cases, due to the fact that human beings and the situations they
are in can never be completely identical. Hence, I will not use the concept of de
facto equality for the purpose of this study.
Formal equality is also referred to as “equality before the law”. “Equality before
the law” concerns the equal application by the administration and the judiciary of
the laws involved to those to whom these laws are addressed. 65 This means that
when a certain law is applied in a certain way to men, it should be applied in the
same way to women. For example, if men are allowed to divorce on certain legal
grounds, these grounds should be applied in the same way to women who want
to divorce. “Equality before the law” is thus, according to Vierdag, a merely
technical principle. 66 Or as Polyviou has similarly explained, “equality before the
law” is a procedural principle which requires that the administration and the
judiciary treat persons equally in the sense that they do not classify certain
persons as being “above the law”. 67 However, “equality before the law” can also
be understood in the sense that all persons are accorded the same rights. 68 This
means that all persons should be accorded the same rights by the law, since in
this way the legislator would treat all persons equally. In this sense “equality
before the law” is not merely a technical or procedural principle, but it also
claims that persons should all have the same rights.
64

Vierdag, The Concept of Non-Discrimination, p. 14.
Vierdag, The Concept of Non-Discrimination, p. 16.
66
Vierdag, The Concept of Non-Discrimination, p. 17.
67
Polyviou, P.G., The Equal Protection of the Laws. - London: Duckworth, 1980, p. 2, 3.
68
Koopmans, T., Constitutional Protection of Equality. - Leiden: Sijthoff, 1975, p. 246;
Loenen, T., Verschil in Gelijkheid: De Conceptualisering van het juridische
gelijkheidsbeginsel met betrekking tot vrouwen en mannen in Nederland en in de
Verenigde Staten [= Difference in Equality: Conceptualising the legal concept of equality
with respect to women and men in the Netherlands and the United States], 1992, p. 1719.
65
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The limitation of the concept of formal equality is that although persons are
granted the same rights, this does not ensure that these rights have the same
impact on everyone, since not everybody will be in the same situation. In other
words, formal equality puts a strong emphasis on the primacy of the individual
and does not take the social and economical background of particular groups in
society into account. 69 For example, granting everybody who is suspected of
having committed a crime the right to be assisted by a lawyer to defend his or her
case, does not lead to legal assistance if the suspect involved cannot financially
afford a lawyer. Only if in that case the suspect is provided by the state with free
or cheap legal aid will legal assistance also be provided to those who could not
otherwise afford it. Formal equality is therefore criticised for assuming an ideal
world, in which all human beings are on an equal footing. 70 Or as Gallagher has
stated, this prevents the recognition of the fact that equal treatment of persons in
unequal situations will invariably operate to perpetuate rather than to eradicate
injustices. 71 Moreover, Fredman adds that formal equality is based on the
assumption of conformity to a given norm: in order to qualify for equal treatment
the claimant must be considered to be “like” the comparator. 72
We can conclude that formal equality thus calls for the equal treatment of men
and women, since they should, as such, regarded to be equal. But what if men
and women are not in an equal situation? Should women in those situations be
treated differently? If yes, what should this different treatment entail and to what
extent should this treatment be different? The concept of formal equal treatment
does not provide us with an answer to these questions. It concerns the equal
treatment of persons who are considered to be in a relatively equal situation.
However, if the persons involved should be regarded as being in a different
situation, the concept of formal equality is no longer very helpful, since it does
not help us to determine what kind of different treatment these persons should
receive. 73 In these situations the concept of substantive equality, which focuses
on an equal result, should be applied.

Substantive Equality
The concept of equality used to be seen as only including formal equality. This
has changed, though, with the development of the concept of substantive or
material equality. 74 As has been said in the foregoing section, the difference
between these two concepts of equality is that formal equality concerns the
nature of the treatment, while substantive equality deals with the result. An
example of a situation in which the concept of substantive equality should be
applied concerns pregnant employees. If a woman employee is pregnant she is in
69

Kirilova Eriksson, M., Reproductive Freedom: In the Context of International Human
Rights and Humanitarian Law. - The Hague: Martinus Nijhoff, 2000, p. 29; Fredman, S.,
Combating Racism with Human Rights: The Right to Equality. - In: Fredman, S. (ed.),
Discrimination and Human Rights: The Case of Racism. - Oxford: Oxford University
Press, 2001, p. 17.
70
Kirilova Eriksson, Reproductive Freedom, p. 30.
71
Gallager, A., Ending the Marginalization: Strategies for Incorporating Women into the
United Nations Human Rights System. – In: Human Rights Quarterly, Vol. 19, 1997, p.
290.
72
Fredman, Combating Racism, p. 16, 17.
73
Fredman, Combating Racism, p. 17.
74
Loenen, T., Het gelijkheidsbeginsel [= The equality principle]. - Nijmegen: Ars Aequi
Libri, 1998, p. 10 – 12; Kirilova Eriksson, Reproductive Freedom, p. 26, 27 (see footnote
31).
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a different situation than a male employee, who can never become pregnant.
According to the concept of substantive equality they should be treated
differently so that an equal result is reached. This can mean, for example, that the
female worker is entitle to a pregnancy leave, which allows her to give birth to
her baby and subsequently to return to her job. In order to achieve substantive
equality, unequal treatment can thus be necessary to achieve an equal result.
Although it might seem a paradox, as Vierdag and Alexy have stated, that the
concept of equality also calls for unequal treatment, according to the concept of
substantive equality it is required that unequal factual patterns are treated
unequally in order to attain an equal result. 75 The legal system can do justice to
these (in)equalities by classifying, more or less in a refined manner, the different
positions which different human beings find themselves in. 76
According to the principle of “equal protection of the law” 77 the legislator
should, when drafting new legislation, take into account the equal situation of
persons as far as they can be considered equal, and take into account the unequal
situation of persons as far as they can be considered to be unequal. 78 This
principle thus refers to formal equality as long as there are no relevant
inequalities to be taken into account, and to substantive equality when these
inequalities are to be taken into account and hence provide for differential
treatment to achieve an equal result.
It should be noted that striving for substantive equality falls largely within the
realm of the legislator, through creating laws that open the possibility for
realising substantive equality. Without this kind of legislation the courts are
limited in what they can do to achieve substantive equality. 79 It is much more
complicated to ask a judge to declare that different treatment has to be
undertaken in order to achieve substantive equality, if this is not already clearly
provided for in the law. This is due to the division of power between the
judiciary and the legislature. 80 It is therefore crucial that the legislator is aware
of the different socio-economic situations in which different groups in society
find themselves, especially the non-dominant groups. Also the judiciary should
be aware of this when interpreting laws. However, Gallagher warns that, at the
international level, there has been a widespread failure to consider gender as a
factor in defining the substantive content of human rights. 81
75

Alexy, “Theorie der Grundrechte”, p. 379; Vierdag, The Concept of NonDiscrimination, p. 13.
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Vierdag, The Concept of Non-Discrimination, p. 15.
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Also sometimes referred to as “equality in the law” (see Vierdag, The Concept of NonDiscrimination, p. 17).
78
Alexy, “Theorie der Grundrechte”, p. 359 - 363; Vierdag, The Concept of NonDiscrimination, p. 17, 18. However, as Vierdag and Alexy have pointed out, the level of
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the rules which govern the procedures of law creation, to apply law implies to create law
for a particular situation (Vierdag, The Concept of Non-Discrimination, p. 16; Alexy,
“Theorie der Grundrechte”, p. 385, 386).
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Condemning indirect discrimination is easier for a court, and in this way the courts can
also contribute to the realisation of substantive equality, although this is limited. See also
section 3.2.
80
Loenen, T., Indirect Discrimination: Oscillating Between Containment and Revolution.
- In: Loenen T. and Rodrigues P. (eds.), Non-discrimination Law: Comparative
Perspectives. - The Hague [etc.]: Kluwer Law International, 1999, p. 205.
81
Gallager, Ending the Marginalization, p. 290 (see footnote 27 for examples). See in
this regard: Charlesworth and Chinkin, A Feminist Analysis, p. 230: “If these rights and
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So what are the advantages of using the concept of substantive equality? Using
the concept of substantive equality is especially relevant for persons or groups
who have a disadvantaged position in society, since unequal factual patterns are
treated unequally to attain an equal result. In this way disadvantaged groups are
better protected by the concept of substantive equality than by formal equality,
since the latter sustains the status quo of the disadvantaged position of the less
powerful as well as the privileged position of dominant groups in society,
because it does not aim to attain an equal result. Substantive equality can thus
contribute to the inclusion of disadvantaged groups in society. 82
However, the concept of substantive equality also has its limitations. It is not
very helpful in deciding in which cases persons should be treated equally and in
which cases they should be treated unequally, since the concept of substantive
equality does not answer the question of which (in)equalities should be taken
into account. The concept of substantive equality also does not qualify what the
different treatment should entail so as to attain an equal result. This is due to the
fact that substantive equality is an open concept, which is as such useful in
determining whether or not a treatment should be different, but it does not
qualify what kind of different treatment - qualitatively and quantitatively - should
be applied. 83 This has resulted in feminist authors criticising the concept of
equality, as it is open to interpretations that are contrary, or at least not very
helpful, to empowering and advancing the position of women. 84
I will address the issue of which (in)equalities should be taken into account in
deciding on different or equal treatment in more detail in section 2.5. First, I will
discuss in the following section the concept of affirmative action. Although the
concept of affirmative action does not provide us with an exact answer as to what
the content of this differential treatment should be, it can be helpful in deciding
what kind of different treatment could lead to an equal result.

2.3 Affirmative Action
In order to achieve substantive equality, affirmative action might be necessary.85
In the Women’s Convention and in the Convention on the Elimination of Racial
Discrimination it is provided that in order to achieve equality affirmative action or special measures as it is called in the respective provisions 86 - should be
freedoms [as provided by the Women’s Convention] are defined in a gendered way,
access to them will be unlikely to promote any real form of equality.”
82
Nevertheless, it should not be forgotten that even when people belong to a certain
group in society, this does not mean that the interests of all group members are always
the same. See also Goldschmidt, J., Back to the Future - An Agenda for a More Equal
Future. - In: Loenen T. and Rodrigues P. (eds.), Non-discrimination Law: Comparative
Perspectives. - The Hague [etc.]: Kluwer Law International, 1999, p. 440.
83
Loenen, “Het gelijkheidsbeginsel”, p. 26-28.
84
See e.g. Charlesworth and Chinkin, A Feminist Analysis, p. 248.
85
Affirmative action is sometimes also referred to as positive action. See Bossuyt, M.,
Prevention of Discrimination and Protection of Indigenous People and Minorities: The
Concept and Practice of Affirmative Action, UN Report, E/CN.4/Sub.2/2001/15, 26 June
2001, para. 6.
86
See also Bossuyt: “The concept of affirmative action is generally referred to in
international law as “special measures”.” In: Bossuyt, M., Comprehensive Examination
of Thematic Issues relating to Racial Discrimination: The Concept and Practice of
Affirmative Action, UN Report, E/CN.4/Sub.2/2000/11, 19 June 2000, para. 4.
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permitted. 87 Affirmative action refers to measures designed to tackle structural
disadvantage of certain groups in society. 88 In this regard I will apply the term
“affirmative action” to entail different treatment for the members of
disadvantaged groups in society in order to create the same result for them as for
the members of more dominant groups in society. In other words, affirmative
action measures for women concern those measures that are specifically sex
selective measures.
It should be noted that in relation to affirmative action different terminology is
being used. Bossuyt points out in this regard that in the United Kingdom the term
“positive action” is used. He indicates that in many other countries terms are
used, such as “preferential treatment”, “preferential policies”, “reservations”,
etc. 89 Bossuyt concludes that “positive action” is equivalent to “affirmative
action”. 90 Schöpp-Schilling underlines in this regard that “positive action” is also
used in international law to describe “positive state action”. According to her this
makes the term “positive action” ambiguous. 91 In order to avoid unnecessary
confusion, I will in this chapter apply the term “affirmative action”.
In general, affirmative action programmes can be found in employment, political
participation and education. An example of affirmative action with respect to
employment is when a man and a woman are both suitable candidates for a
particular job, but preference is given to employing the woman if women are
underrepresented in that segment or level of the labour market. Other examples
are: actively recruiting female candidates for a job vacancy instead of using the
“old boys” network, specific training for women and a certain quotas for women
MPs. Hence, affirmative action measures can be very diverse.
As Bossuyt has indicated in his report, affirmative action measures that
contribute to the ideal of equality of opportunity will include measures aimed at
skill-building and gender-blind decision-making (affirmative recruitment and
affirmative preference). 92 These are also sometimes referred to as soft
affirmative action measures. Affirmative action which has as its aim to
contribute to equality of outcome - or equality of results as Bossuyt calls it - will
include measures such as quotas, reservations and goals; so-called hard
affirmative action measures. 93 These latter measures are thus more far-reaching
than affirmative action measures used to ensure equality of opportunity. In this
regard, Fredman indicates that equality of opportunity can be considered to be a
middle ground between formal equal treatment and equality of results. 94 She
explains, by using the metaphor of competitors in a race, that equality of
87

See article 4 of the Women’s Convention and article 1 (4) of CERD.
Dinstein, Y., Discrimination and International Human Rights. - In: Israel Yearbook on
Human Rights, Vol. 15, 1985, p. 15; Loenen, T., Het gelijkheidsbeginsel [= The equality
principle]. - Nijmegen: Ars Aequi Libri, 1998, p. 56.
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opportunity aims to equalise the starting point, if individuals from certain groups
begin the race from a different starting point. According to this approach, once
individuals enjoy equality of opportunity, the problem of institutional
discrimination has been overcome and fairness demands that persons are treated
on the basis of their individual qualities, without regard to sex. Fredman adds
that this approach rejects quotas or targets, which have as their aim an equality of
outcome. 95 Overall equality of opportunity addresses barriers to the advancement
of women or minorities, but it does not guarantee that this will lead to equality of
outcome. 96 With respect to equality of outcome, or equality of result, Fredman
states that this is a rather controversial principle, as preferential treatment
appears to discriminate against men or white people on the ground of their sex or
race. 97 This is indeed the point of view of Bossuyt, which I will address and
contest in one of the following paragraphs. Here it suffices to conclude that with
respect to affirmative action measures in general, two kinds of measures can be
distinguished. Those that aim at equality of opportunity (such as skill building)
and those that aim at equality of outcome (such as quotas). Hence, depending
upon the approach, different affirmative action measures will be chosen.
With respect to the justifications for applying affirmative action measures with
respect to certain groups in society, Bossuyt points out that different
justifications can be put forward. First, a justification can be found in remedying
or redressing historical injustices. Second, affirmative action can be justified as
to remedy social or structural discrimination. Third, affirmative action measures
can be justified by arguments that they create diversity or proportional group
representation. A fourth justification can be found in social utility arguments,
such as a better representation of disadvantaged groups in the field of
employment or education, which will increase the well-being of society as a
whole. Fifth, affirmative action measures can be used to pre-empt social unrest,
for example, by balancing internal inequalities of economic and political power.
Sixth, affirmative action measures lead to a better efficiency of the socioeconomic system, by optimising the labour market. Lastly, a justification can
also be found in using affirmative action measures as a means of nation building.
98
Justifications five to seven are not relevant in relation to this study.
Justifications one to four show different reasons that can be provided in relation
to affirmative action measures that favour women.
According to international law affirmative action is only allowed if it is
temporary. 99 It has to be ended when the objective aimed at - to establish de
facto equality (Women’s Convention) or securing adequate advancement (Antiracism Convention) - has been achieved. That affirmative action is only allowed
when it is temporary is related to the fact that affirmative action should be ended
when members of a certain group can no longer be regarded as being in a
disadvantaged position. If affirmative action measures would not end after the
situation of disadvantage ceases to exist, it could constitute a violation of the
prohibition not to discriminate. It would also not be in line with the concept of
substantive equality, since if we can consider persons to be in an equal situation,
this would call for equal and not unequal treatment.
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Taking into account what has been said previously, a distinction should be made
between affirmative action and maternity protection measures. 100 Although both
categories of measures fall within the ambit of the concept of substantive
equality, maternity protection is of a permanent nature, whereas affirmative
action measures are of a temporary nature. 101 Even though maternity protection
is temporary in the individual case, as such there will always be maternity cases.
Affirmative action measures, in contrast, are of a temporary nature, since their
aim is to tackle the disadvantage experienced by certain groups in society until
these groups are in a similar position as the dominant groups in society.
Some argue that affirmative action violates the principle that individuals should
be treated on an equal basis and not be (dis)advantaged on the basis of, for
example, race or sex. 102 In this regard, affirmative action is sometimes also
referred to as reverse discrimination. 103 Reverse discrimination refers to a
situation in which, for example, a less qualified candidate for a job is preferred
over a better qualified candidate on account of, for instance, race or sex in order
to ensure the participation of more black people or women in the workplace.
Sometimes quotas are also used for this. Although affirmative action can lead to
disadvantaging individuals who are member of a dominant group in society,
affirmative action is allowed under international human rights law - if the
aforementioned criteria are fulfilled - in order to achieve substantive equality of a
disadvantaged group (member). However, Bossuyt holds a dissenting opinion in
this respect.
According to Bossuyt affirmative action measures such as quotas violate the
principle of non-discrimination and are therefore per se illegal. 104 According to
Bossuyt it is the non-discrimination principle that establishes limits to each
affirmative action measure. 105 In other words, it are the so-called hard affirmative
action measures, that aim at equality of outcome, that constitute discrimination
according to Bossuyt. In contrast, Vierdag has stated that if the favourable
treatment of certain group members is justified, then this justification renders it
impossible for others to complain legitimately about unequal treatment or
discrimination against them. However, if the favourable unequal treatment of
certain persons cannot be justified by referring to past or current structural
disadvantaging, then it constitutes unjustified unequal treatment and possibly the
100
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discrimination of persons who are not favoured by this treatment. 106 In this
context, affirmative action is also sometimes referred to as “positive”
discrimination, when we refer to the beneficiaries of these policies, and
“negative” discrimination when we refer to persons who are not favoured by
these policies. 107 However, this terminology is very confusing, since in
international law discrimination is commonly used in its pejorative sense and not
in the sense of distinguishing between people in a neutral way (see also section
3.1). By referring to negative discrimination when discrimination is already
regarded as distinguishing between people in a negative way, this becomes a
pleonasm. Moreover, positive discrimination can be considered to be impossible,
as discrimination is normally understood in its pejorative sense. 108
For groups in society who suffer from past or current systemic or structural
discrimination, affirmative action can be a very useful tool for addressing the
structural discrimination of these groups. Affirmative action policies, which are
directed at improving the situation of disadvantaged groups in society by giving
support or preference to individuals of these groups, can contribute to achieving
substantive equality for members of disadvantaged groups. Hence, this should
not be regarded as leading to the discrimination of members of dominant groups
in society, as the situation of members of disadvantaged groups cannot be
regarded as being equal to a member of a dominant group in society. The concept
of formal equality should not be applied in these situations. However, it cannot
be denied that affirmative action measures, especially quotas and preferential
treatment, encounter resistance. Members of dominant groups feel that they are
the victims of unfair/discriminatory measures. 109
Some feminist authors have also criticised affirmative action measures, though
for different reasons. They regard these measures as having a limited impact,
because they fail to change the organisational culture. 110 In contrast, Bacchi sees
a potential for transformation if affirmative action measures can be
reconceptualised by challenging privileges enjoyed by the “ingroup”. 111
According to Bacchi the problem with affirmative action is that the
disadavantaged group - the “outgroup”- can be seen as abnormal and special,
instead of reasonable. Those who are “damaged” by past discrimination need to
be “helped”. Bacchi indicates that this makes the recipients of affirmative action
the “problem”. This characterisation puts the recipient groups on the defence.
She points out that as a result members of these groups, fearing stigmatisation,
dissociate themselves from affirmative action. In order to reverse this dynamic,
Bacchi states that attention should be directed towards the characteristics of the
“ingroup” and highlight that affirmative action corrects the advantages that some
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groups enjoy due to privileging particular activities. 112 Although it will depend
on how affirmative action measures are regarded and conceptualised whether
these measures can lead to some form of transformation, they can lead to the
empowerment of women, simply by addressing and/or correcting the underrepresentation of women in certain areas/levels of education, the labour market
and public office.
It is clear from the foregoing that the concept of affirmative action has some
important limitations. Its transformative potential might be regarded as being
rather limited. At the same time it has some radical potential, as can also be
concluded from the opposition quotas and preferential treatment encounter from
privileged groups who fear to lose their advantageous position.
After having discussed the concepts of formal and substantive equality, including
affirmative action, the questions of when persons should be considered to be in
an (un)equal situation and when this should lead to equal or unequal treatment
are still pending. These two questions will be addressed in the following section.

2.4 Comparability and (Un)Equal Treatment
As Alexy and Vierdag have stated, there exists a paradox of equal treatment. 113
On the one hand, it is prohibited to treat a person unequally, whereas at the same
time a person should be treated unequally under certain circumstances. The
question is when should persons be treated equally and when should they be
treated unequally. This concerns the issue of which criteria should be used to
decide that persons should be treated equally or unequally and the issue of
whether the cases that are compared can indeed be compared with each other.
Concerning this matter of comparability, it could be questioned whether a
member of a non-dominant group should be compared with the general or
dominant standard in society in order to establish if this person should be treated
equally or differently. Another option is to look at the situation of that individual
and establish whether this person was disadvantaged and should consequently be
treated equally or unequally. In the following sections the issue of comparability
will first be discussed, followed by the issue of the criteria used to decide on
(un)equal treatment.

Comparability: Sameness, Difference or Disadvantage
In order to be able to conclude that a certain treatment should be equal or
unequal, it is first necessary to make a comparison between the subjects
involved. To that end it is necessary to establish with which person(s) a certain
person will be compared. In the case of the equal treatment of women it seems to
be logical to compare their situation with those of men, in order to decide
whether women should be treated equally or differently. As MacKinnon has
pointed out, in order to decide whether or not a woman is discriminated against
on the basis of her sex, her situation will be compared to that of men. 114 This
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comparison makes the male standard the measure against which a woman’s
sameness or difference is determined. According to MacKinnon, in this way
women are granted access to what men have, as far as women are considered
equal to men. Moreover, she indicates that where women are considered to be or
are different from men, this is reaffirmed and in that situation women are not
granted access to what men have, since women are considered to be different. 115
This latter point could indeed be the case if we would only apply the concept of
formal equality. However, by applying the concept of substantive equality this
issue can be tackled by means of treating women or men differently so as to
ensure an equal result. 116 This can be illustrated with the example of a dismissed
pregnant employee.
When comparing the situation of women with men regarding pregnancy, it seems
to be obvious that men and women are in a different situation, as men cannot
become pregnant. If, however, in these cases the concept of formal equality is
applied, this can lead to bizarre results, as the Webb case shows. 117 Ms Webb
was dismissed because she was pregnant. The English court decided that this did
not amount to discrimination on the ground of sex, because a man in need of
substantial sick leave in similar circumstances, for example, when undergoing a
hip replacement operation, would also have been dismissed. Obviously, the
English court made a false comparison, as men and women cannot be regarded to
be in the same situation with respect to pregnancy. Hence, women need to be
treated unequally with respect to pregnancy as men cannot become pregnant and
be dismissed for being pregnant. The European Court of Justice decided in the
same case that the situation of a pregnant woman could not be compared with
that of a man being incapable of working for medical reasons. Hence, the
European Court acknowledged that men and women need to be treated
differently with respect to pregnancy. 118
However, the previous example indicates, as Rao and Lacey state, that the
“sameness and difference” test that is generally used can be problematic. 119
According to this test, men are used as the standard against which it is measured
whether women should be either treated the same or differently. The focus on the
male standard in order to decide whether women should be treated the same or
differently is considered to be problematic in this context. It is a test in which the
individual position of a man and a woman are compared, without taking into
account the social position they are actually in. Hence, it is also referred to as a
symmetrical approach (see also section 3.4). It represents a liberal notion that all
individuals have the same right not to be discriminated against. 120 As Lacey
points out, according to this test protective or remedial measures addressing
disadvantage, especially affirmative action, are suspect. 121 Therefore, it is argued
that a disadvantage test should be used in order to decide whether women are
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being unjustly treated equally or unequally. According to this test, this is the case
if a person is a member of a persistently disadvantaged group and can show that
a distinction is made on the basis of the personal characteristics of this individual
which continues or worsens that disadvantage. 122 Moreover, it takes into account
the social position of an individual who is a member of a disadvantaged group
within society. It is for these reasons that it is argued that the disadvantage test is
more suitable to addressing the unequal position of men and women in
society. 123

Equal or Unequal Treatment
In order to be able to conclude that a certain treatment should be equal or
unequal, it is necessary to make a comparison between the subjects involved. To
that end it is first necessary to establish with which person(s) a comparison will
made. Next it has to be decided on which criteria the comparison will be based.
Finally, we need to establish to which extent the treatment should be unequal, if
we conclude that the persons involved are in an unequal situation.
Regarding the criteria for comparing the subjects involved, Loenen states that
relevant differences and equalities should be used for this comparison. 124 But
what are relevant differences or equalities? Do they also include social and
economic differences? This will depend upon the test we chose to apply. In
relation to the disadvantage test, as described in the previous section, we would
also include social and economic differences. In relation to the liberal sameness
and difference test, this would not be the case. Hence, it will depend upon the
test to be applied which criteria will be considered to be relevant.
If we conclude, after having made a comparison, that the person involved would
need to be treated differently, to which extent should this treatment be different?
Based on the Aristotelian definition of equal treatment, Loenen states that
unalike cases should be treated in an unequal manner, in proportion to their
unlikeness. 125 A difference in treatment is in the Aristotelian definition justifiable
if unequal treatment is in proportion to the (in)equalities. Vierdag also stated that
non-discrimination requires equal treatment of equals and unequal treatment of
unequals, in proportion to their inequality. 126 It can thus be concluded that
unequal treatment is appropriate in case the differences or disadvantage can be
considered to be proportionate to justify unequal treatment. However, this does
not give us a concrete answer to the question, after we have established that
persons need to be treated differently, what this treatment should entail.

2.5 Conclusions
The concept of equality refers to relative equal treatment, since it is impossible to
treat persons absolutely equally or identically, due to the fact that they are never
in an identical situation. The concept of equality is furthermore a relational
concept. The equal treatment of one person must be compared with the treatment
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of somebody else, in order to establish whether a person is treated the same or
differently.
The concept of equality entails that persons should in principle be treated
equally, if they can be considered to be in an equal situation. This is referred to
as formal equality. But the concept of equality also entails that if persons are in a
different situation they should be treated differently, in proportion to the relevant
inequalities of the persons involved, to ensure substantive equality. Whereas
formal equality implies being treated equally, substantive equality deals with the
result of the treatment that should be equal. In order to achieve substantive
equality affirmative action can in certain situations be necessary. It is by means
of affirmative action programmes that structural disadvantage of certain groups
in society can be diminished.
With respect to affirmative action measures, we can make a distinction between
so-called soft and hard affirmative action measures. The first entail measures
such as special training programmes, the latter deals with measures such as
preferential treatment and quotas. In this regard a distinction can also be made
between measures that aim at equality of opportunity (training programmes) and
those that aim at equality of outcome (quotas). Equality of opportunity addresses
barriers to the advancement of women or minorities, but it does not guarantee
that this will lead to equality of outcome. Hence, depending upon the approach,
different affirmative action measures will be chosen.
However, which cases should be compared in order to decide whether the
persons involved should be treated equally or unequally? This concerns the issue
of the comparability of the cases compared. With respect to equal or unequal
treatment of women, their situation is usually compared to that of men. However,
this could lead to a problematic outcome if men and women are regarded as
being in the same situation even if they are obviously not, as in the case of
pregnancy. Hence, men and women cannot always be regarded as being in the
same situation. If we apply the so-called sameness and difference test this issue
is partly resolved, as this test provides for different treatment if the situation of
women is differently. However, the sameness and difference test is criticised by
feminist authors as the focus is on the male standard in order to decide whether
women should be treated the same or different. It is a test in which the individual
position of a man and a woman are compared, without taking into account the
social and economic position they are in. It has therefore been suggested that the
disadvantage test is more appropriate, as this test also takes the social and
economic position of an individual, who is a member of a disadvantaged group
within society, into account.
Next it has to be decided on which criteria the comparison will be based. Which
criteria will be considered to be relevant will also depend upon the test sameness, difference or disadvantage - which we will apply. If we would finally
conclude that the person involved would need to be treated differently, this
treatment should be different in proportion to the relevant inequalities.
In the following sections I will examine what the concept of non-discrimination
entails and how this concept is related to the concepts of formal and substantive
equality.

3. The Concept of Non-discrimination
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3.1 Introduction
Although non-discrimination is regarded as the cornerstone of international
(human rights) law, the content and reach of non-discrimination is not agreed
upon in international (human rights) law. 127 It is important to note that the verb
to discriminate has two meanings. The verb originates from the Latin verb
discriminare, which means to divide. 128 According to the Cambridge
International Dictionary of English it has two meanings:
“a) to discriminate (from, between) in the meaning of to see a difference
between two things or people, and b) to discriminate (against, in favour of) in
the sense of to treat a person or particular group of persons differently,
especially in a worse way.” 129
In international law, the prohibition of discrimination is commonly used in the
latter sense. 130 However, in debates on what discrimination actually entails these
two meanings are sometimes used simultaneously, which can lead to confusion
and misunderstanding. I will only use discrimination in the pejorative sense, the
way in which it is commonly used in international law.
Before I will examine the concept of non-discrimination in more detail, I would
like to make a few remarks. The concepts of non-discrimination and equality are
closely related. How they are related, whether they are positive and negative
statements of the same principle or whether the concept of equality has a wider
scope of application than non-discrimination, will be discussed in more detail in
section 4. Furthermore, I want to point out that what has been said in section 2.4
about comparability and (un)equal treatment similarly applies to the concept of
non-discrimination. Since these issues have already been dealt with in section
2.4, I refer to that section for more information about these issues.
In the following section 3.2 I will analyse the concepts of direct and indirect
discrimination. This is followed by section 3.3, in which I will examine the
symmetrical and asymmetrical approach of non-discrimination and the
consequences of these approaches for affirmative action. In section 3.4 I will
address the recently developed concept of systemic discrimination. Finally, some
conclusions will be drawn in section 3.5.

3.2 Direct and Indirect Discrimination
We can distinguish between direct and indirect discrimination. Direct
discrimination occurs when persons who should be treated equally are explicitly
treated unequally. If, for example, women are not allowed to vote because they
are women, this constitutes direct discrimination. In the case of direct
discrimination the concept of formal equality, which implies that equals should
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be treated equally, is violated. The prohibition of direct discrimination thus
protects the formal equality of, for instance, men and women.
Indirect discrimination, also sometimes referred to as disparate impact, 131 occurs
when a neutral regulation that applies equally to all persons has a discriminatory
effect and there exists no objective justification for this result. For example, if for
a cleaning job it would be required to speak Dutch fluently, this would have a
discriminatory effect for migrants who are not fluent in Dutch. In this case there
exists no objective justification for asking cleaners to be fluent in Dutch, since
this requirement is not necessary to perform the tasks properly. This is different,
though, if the vacancy would be the position of a schoolteacher. In that case it is
justified to require excellent proficiency of the Dutch language. Another example
of indirect discrimination is the famous case of Bilka-Kaufhaus. 132 The European
Court of Justice decided in this case that the exclusion of part-time workers from
a supplementary retirement pension scheme constitutes indirect discrimination
against women, as (a) a far greater number of women than men were affected by
this exclusion due to the fact that most part-time workers were women and (b) no
objective justification existed for this result. 133
Vierdag defines indirect discrimination as discrimination through equal
treatment. 134 He states that indirect discrimination occurs when no specific
classification has been made in a given regulation and because of the
combination of the particular subject-matter and particular elements of the
inequality of the addressees of the regulation, the regulation discriminates against
this specific group of addressees. As Vierdag states, the discrimination is thus
found in the effect of the rules, rather than in their wording. 135 Hence, indirect
discrimination is linked to substantive equality, since they both concern the result
of a treatment. However, there exists an important difference between these
concepts: indirect discrimination only takes place if there is no objective
justification for the difference in the result.
The advantage of the concept of indirect discrimination is that it can draw
attention to the underlying values of certain measures or regulations which at
first sight seem to be neutral, but in effect disadvantage or exclude members of
less powerful groups. 136 However, the limitation of the concept is that the
underlying inequalities themselves are not necessarily addressed. 137 Thus the
concept of indirect discrimination can challenge dominant standards in society,
but it will not necessarily change those standards. 138 Substantive equality, which
requires more than eradicating indirect discrimination, 139 is in that respect more
suitable for changing dominant standards, since it calls for differential treatment.
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Another limitation of the concept of indirect discrimination is that indirect
discrimination can be justified by an objective justification. 140 It will depend on
whether the court interprets an objective justification in a wide or narrow sense,
and what kind of impact the concept of indirect discrimination can have on
improving the position of the disadvantaged members of society. Furthermore,
there also exists a difference between the application of the concept of indirect
discrimination by the legislator or by a court. The legislator can amend the law in
the case of indirect discrimination, but a court cannot change the law. 141
However, it should be pointed out that there is no guarantee that the legislator
will amend the law if it constitutes indirect discrimination, let alone in a way that
is beneficial to the disadvantaged (members of a) group. 142
It can be concluded that although the concept of indirect discrimination has its
limitations, it has the important advantage that, contrary to the concept of direct
discrimination, it can draw attention to the underlying values of certain measures
or regulations which at first sight seem to be neutral, but in effect tend to
disadvantage or exclude members of less powerful groups.
Apart from distinguishing between direct and indirect discrimination, we can
also distinguish between de jure and de facto discrimination. De jure
discrimination is discrimination in the law, meaning that the law states that
persons should be treated differently, for instance, on the basis of their sex. 143 An
example of this is not granting the right to vote to women. This is a form of
direct discrimination. This also means that de jure discrimination is related to
formal equality. In contrast, de facto discrimination is related to substantive
equality, since de facto discrimination refers to a discriminatory result. 144 This
could be the result of either direct or indirect discrimination.

3.3 A Symmetrical or Asymmetrical Approach of Discrimination
When deciding on whether a certain treatment results in discrimination on, for
example, the ground of sex, which factors should be taken into account? This
will depend on whether we approach discrimination in a symmetrical or
asymmetrical way.
If we want to take into account that members of certain groups in society have a
structurally disadvantaged position in society, we would opt for an asymmetric
approach. The starting point for our analysis would then be a contextual
approach, instead of an abstract approach to the concept of non-discrimination. 145
An asymmetrical approach to the concept of non-discrimination means that nondiscrimination is to be interpreted as being primarily aimed at the protection of
structurally disadvantaged groups, and not primarily aimed at prohibiting the
discrimination of members of dominant groups in society. When applying this
approach, affirmative action is considered to be a legitimate tool for tackling the
structural disadvantage of non-dominant groups in society. Furthermore, when an
asymmetrical approach is used, the test as to whether a member of a
disadvantaged group is discriminated will be stricter than when it concerns
140
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members of a dominant group. 146 Also objective justifications should be
interpreted narrowly in the case of the alleged discrimination of a person
belonging to a disadvantaged group in society. Contrary, these justifications
could be interpreted more leniently in the case of a member of a dominant
group. 147
If a symmetrical approach is used, the context in which discrimination is taking
place is not taken into account. Thus in a symmetrical approach to nondiscrimination affirmative action policies run the risk of being jeopardised, since
they could be regarded as violating the principle of direct discrimination with
respect to members of a dominant group in society. 148 For example, if a man and
a woman are both suitable candidates for a job and preference is given to
employing the woman, this could then be regarded as constituting direct
discrimination of the suitable male candidate.
Whether we opt for a symmetrical or an asymmetrical approach depends upon
whether we regard non-discrimination as being primarily aimed at protecting
(members of) systematically disadvantaged groups in society, or whether we
believe that members of dominant groups should be protected in exactly the
same way. The first would make us opt for an asymmetrical approach, the second
would make us opt for a symmetrical approach. By using a symmetrical
approach of non-discrimination it is not taken into account that the reason for
including the prohibition to discrimination on the basis of, for example, sex in
the UN human rights conventions was to eliminate the structural discrimination
of women, and not to eliminate the discrimination of men. Thus when applying
the prohibition to discriminate on the basis of sex, using the asymmetrical
approach would do more justice to the objective of protecting women from
discrimination. This is also in line with the notion that discrimination on the
ground of sex (regarding women) and race (regarding blacks) is more
suspicious. 149 We should be more suspicious about discrimination on these
grounds since this concerns groups in society which have historically been
discriminated against in a structural fashion. Therefore, these cases should be
reviewed more strictly than discrimination on other grounds. 150 In the case of
Abdulaziz the European Court of Human Rights also stated in its decision that:
“ ... it can be said that the advancement of the equality of the sexes is today a
major goal in the member States of the Council of Europe. This means that very
weighty reasons would have to be advanced before difference of treatment on
the ground of sex could be regarded as compatible with the
Convention”(emphasis added). 151

3.4 Systemic Discrimination
Systemic discrimination is a fairly new concept. It addresses underlying causes
that can lead to direct or indirect discrimination. There is as yet no agreed
definition of systemic discrimination. Some authors define it as patterns of
behaviour that are part of the social and administrative structures that create or
146
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perpetuate a position of relative disadvantage for some groups, and privilege for
other groups. 152 Others regard systemic discrimination to entail - employment policies and practices, neutral on their face, that perpetuate a differentiation in
the treatment of certain applicants because of their race, sex, national origin or
handicap; in other words indirect discrimination. 153 However, the latter definition
according to which systemic discrimination is considered to entail indirect
discrimination does not, in my view, add anything as it basically considers
systemic discrimination to be the same as indirect discrimination. Hence, I will
use the concept of systemic discrimination in the sense that it directly addresses
the underlying causes that can lead to direct and indirect discrimination. For this
study I will regard the concept of systemic discrimination as entailing social and
administrative structures and systems that create or perpetuate a position of
relative disadvantage and/or the exclusion of non-dominant groups, and privilege
for other groups, that do not fall within the concepts of direct and indirect
discrimination. 154
What issues are more concretely considered to fall within the concept of
systemic discrimination? It regards, amongst other things, the stereotyping of
certain groups, such as women. Stereotypes and prejudices concerning the role
and position of women, within the family and in public life, can lead to
discrimination and unjust unequal treatment. They can limit the possibilities of
women, both inside and outside the private sphere. Stereotypes and prejudices
can also reinforce the so-called public/private divide, entailing the exclusion of
women in public life and considering women’s role to be in the private sphere as
a mother and caretaker. Although stereotypes and prejudices do not always lead
to acts that can be regarded as constituting discrimination, they can create an
enabling environment for acts of discrimination. Stereotypes and prejudices can
in a subtle and unconscious manner lead to the exclusion of certain groups, such
as women. This can also come into play in relation to certain structures for hiring
new employees that can lead to reinforcing under- or over-representation of
women in certain segments of the labour market. Furthermore, also the role of
men and women in relation to parenting can lead to systemic discrimination.
According to Fredman:
“The future is not simply one of allowing women in a male defined world.
Instead, equality for women entails a re-structuring society so that it is no
longer male-defined. […] It requires a dismantling of the private-public divide
and a reconstruction of the public world so that child-care and parenting are
seen as valued common responsibilities of both parents and the community. It
aims to facilitate the full expression of women’s capabilities and choices, and
the full participation of women in society.” 155
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Systemic discrimination can be considered to be one of the most pervasive forms
of discrimination, as it is difficult to address. Agocs has stated that:
“These [organisational] institutionalised patterns shape the behaviour of
individuals who enter the organisation through processes of socialisation as
well as formal and informal rewards and sanctions that serve to reinforce and
perpetuate patterns of discrimination, even if this is not intended. [...] What is
needed is not a determination of guilt, but a rigorous analysis of the processes
through which systemic discrimination is created and perpetuated, in order to
eliminate discriminatory behaviours and provide appropriate and fair remedies
and future opportunities for those who have been disadvantaged.” 156
The role of culture, traditions and religion is very important in this regard.
Family relations are strongly influenced by traditions, culture and religion. This
often leads to a gender-stereotypical divide within the family, as the role of
women is traditionally defined by patriarchal norms. Hence, stereotyping and the
influence of traditions, culture and religion are closely related in that sense.
Discrimination against women is, as Gallagher points out, also often justified by
governments on the basis of culture and religion. 157 In this regard, Chinkin and
Charlesworth underline that it is striking that “culture” is much more frequently
invoked in the context of women’s rights than in any other area of human
rights. 158
As can be deduced from the aforementioned, non-state actors play an important
role with respect to systemic discrimination. Non-state actors can apply
consciously or unconsciously gender-stereotypes about the role and position of
women in private and public life. This can take place both within the family and
in society. With respect to the job market, non-state actors can apply certain
structures and systems in the case of the hiring or promotion of personnel, which
could lead to reinforcing under- or over-representation of women in certain
segments and levels of the labour market. Hence, it is important not only to
address the role of the state, but also to focus on the role of non-state actors with
respect to systemic discrimination.
Overall, systemic discrimination is a rather revolutionary concept, as it calls for a
transformation of structures and ideas about the role and position of women in
society, in the private and public domain, in order to achieve substantive
equality. Hence, systemic discrimination can be regarded to be a rather farreaching concept. Systemic discrimination can be considered mainly to fall
within the realm of the policy maker and probably only partly within the realm of
the legislator. For example, eliminating stereotypes and prejudices is an issue
that can be better addressed by social policies than by enacting legislation.
Moreover, it will be difficult to address these issues in court. Hence, systemic
discrimination can be regarded to be a concept that, for a large part, goes beyond
the legal concepts of equality and non-discrimination.
Systemic discrimination is closely related to some of the previously discussed
concepts of non-discrimination and equality. It is closely related to substantive
Elimination of All Forms of Discrimination Against Women. – Antwerp: Intersentia,
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equality, affirmative action and indirect discrimination. Substantive equality
focuses on an equal result for both men and women. However, substantive
equality does not in general directly address the underlying causes of unjust
equal or unequal treatment. Though substantive equality might have
transformation potential, depending on how we phrase affirmative action - if we
address the privileges of dominant groups -, this potential is probably limited
(see previously section 2.3). Through the application of the concept of indirect
discrimination we can identify rules and policies that are neutrally formulated,
but in fact lead to discrimination against certain groups. By applying the concept
of systemic discrimination we can directly address the underlying values and
structures that can lead to indirect discrimination, as systemic discrimination
calls for changing these values and structures. Or, in other words, it calls for a
transformation of society.

3.5 Conclusions
The concept of non-discrimination entails direct and indirect discrimination.
Direct discrimination occurs when persons who should be treated equally are
explicitly treated unequally. In the case of direct discrimination the concept of
formal equality, which implies that equals should be treated equally, is violated.
The prohibition of direct discrimination thus protects the formal equality of, for
example, men and women. Indirect discrimination occurs when a neutral
regulation that applies equally to all persons has a discriminatory effect and no
objective justification for this result exists. The concept of indirect discrimination
is particularly useful in order to draw attention to the underlying values of certain
measures or regulations which at first sight seem to be neutral, but in effect tend
to disadvantage or exclude members of less powerful groups.
An asymmetrical approach of the concept of discrimination, which is primarily
aimed at the protection of structurally disadvantaged groups in society and not at
dominant groups in society, does justice to the objective of non-discrimination,
that is to protect the disadvantaged groups in society against discrimination.
Consequently, affirmative action is in an asymmetrical approach which is in
principle allowed if it temporarily benefits disadvantaged groups in society, even
though affirmative action measures may violate the prohibition of direct
discrimination with respect to the members of dominant groups in society.
As has been indicated in previous sections, the content and reach of
discrimination is not agreed upon in international (human rights) law. Comparing
the definitions of discrimination put forward in this section will show the
difference in these definitions, concerning the content and reach of nondiscrimination. When comparing these definitions it can be concluded that most
definitions focus on the unequal treatment of equals, whereas the definition by
Vierdag also considers the equal treatment of persons who should be considered
to be in an unequal situation. In other words, Vierdag’s definition does not only
regard formal equality, but also includes substantive equality. Hence, this
definition has a much broader scope of application. How discrimination is
defined also affects the relation between the concept of non-discrimination and
the concept of equality. This issue will be addressed in the following section.
Systemic discrimination is a fairly recent and a rather far-reaching concept. It
concerns social and administrative structures and systems that create or
perpetuate a position of relative disadvantage and/or exclusion of non-dominant
groups, and privilege for other groups. The concept of systemic discrimination
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directly addresses the underlying causes that can lead to direct and indirect
discrimination. Hence, it addresses, amongst other things, the stereotyping of the
role of women in public and private life, since this can lead to acts of direct or
indirect discrimination. Systemic discrimination calls for a transformation of
society, by changing the structures and systems that disadvantage or exclude
non-dominant groups in society. It is in that sense more far-reaching than the
other concepts of non-discrimination and equality.

4. The Relation between the Concepts of Equality and Non-discrimination
Non-discrimination can be defined as treating likes alike, and unlikes unlike.
This definition clearly shows that there is a relation between the concepts of
equality and non-discrimination. But how are they related? Could it be said that
non-discrimination and equality are content-wise equivalent concepts, as Fawcett
has stated? 159 Or should the concept of equality be regarded as being a broader
concept than the concept of non-discrimination?
Those who consider the concept of non-discrimination to entail only direct
discrimination and the concept of equality to entail only formal equality, would
regard these concepts as equivalent. This seems to be the view of Fawcett. He is
supported in his point of view by Dinstein 160, Bayefsky 161 and Ramcharan, 162
who all consider equal treatment and non-discrimination as merely positive and
negative statements of the same principle.
Meron is of the opinion that the concept of equal treatment is wider than nondiscrimination, 163 a position which is also adopted by Craven. 164 According to
Craven the concept of non-discrimination is only a limited means by which to
pursue equality. He argues that non-discrimination is merely a procedural
principle or an obligation of conduct to treat persons equally, which may be
conditioned by the wider concept of equality that may take factual social
inequalities into account. 165 In other words, Craven seems to regard the concept
of equality as not only entailing formal equality, but also substantive equality.
However, in relation to the concept of discrimination Craven does not seem to
take the concept of indirect discrimination into account. This concept prohibits a
neutral regulation from having a discriminatory result; consequently different
treatment is necessary to come to an equal result. But the concept of indirect
discrimination does not cover the whole scope of the concept of substantive
equality. The latter is indeed a much broader concept. On this basis Loenen also
concludes that the concept of equality is wider than the concept of nondiscrimination. 166
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It should be pointed out that it is also possible to define the prohibition of
discrimination to include both the concept of formal equality and of substantive
equality In this regard Vierdag defines discrimination as “wrongly equal, or
wrongly unequal treatment.” 167 Vierdag explains that discrimination thus
“occurs, for example, through equal treatment of cases that must be considered
as essentially unequal.” 168 He adds to this that to qualify a certain equal treatment
as “wrong” it must be possible to point to relevant elements of inequality that
should have led to unequal treatment. 169 In other words, Vierdag has defined
non-discrimination to include the prohibition of unequal treatment of equal cases
and the prohibition of equal treatment of unequal cases. If we use this definition
of non-discrimination, it also covers the concept of substantive equality.
However, the definition by Vierdag is not the definition of non-discrimination
which is generally used. In most definitions of non-discrimination only formal
equality is protected and not substantive equality.
It will depend on the definition of discrimination which one uses whether one
will conclude that discrimination and equality are equivalent concepts, or
whether equality is wider than the prohibition to discriminate. If discrimination is
defined as to also entail substantive equality, it can be said that the prohibition of
discrimination is, by including the concept of substantive equality, equivalent to
the concept of equality. But as stated previously, generally the definitions of
discrimination do not include the concept of substantive equality. Hence, if we
compare the concept of non-discrimination and define it so as to entail the
concepts of direct and indirect discrimination, and then compare it with the
concept of equality - entailing formal and substantive equality -, we would
conclude that the concept of equality is wider. This is also how I will apply the
concepts of discrimination and equality in this study.
In addition, it could be asked whether it makes any difference that the concept of
equality entails a positive duty, whereas the concept of non-discrimination
concerns a prohibition, a negative duty. In this regard Craven explains that nondiscrimination tends to concentrate on the prohibition of differential treatment,
rather than identifying those forms of action that are necessary to achieve
material equality. 170 Fredman also underlines that non-discrimination entails a
reactive and negative approach, which is better replaced by proactive equality
laws, which include a substantive equality approach, that entail positive duties to
promote equality. 171 Indeed, if the focus is on the prohibition to discriminate,
differential treatment will often be considered to be suspect, as it might be
deemed to violate the prohibition to discriminate. If, however, we take equality
as a starting point, this entails a positive duty to advance equality. With a broad
concept of equality, that includes substantive equality, this would entail that
differential treatment is regarded as an essential part of the concept of equality.
Fredman adds, moreover, that a substantive equality approach moves beyond the
individual focus of non-discrimination. 172 The latter applies if an individual can
show that he/she is a victim of an act of discrimination, whereas substantive
equality entails a recognition that discrimination moves beyond individual cases
by drawing attention to the exclusion of certain non-dominant groups in society.
167
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It should be added that due to its novelty and less legal focus, the concept of
systemic discrimination is usually not included in the definition of
discrimination. Hence, it is not included in the analysis in this section. Systemic
discrimination addresses underlying structures that can lead to discrimination,
which are not directly addressed by the concept of substantive equality. It calls
for the transformation of society, which is more far-reaching.

5. Framework for Analysis
In the last section of this chapter I will, on the basis of the foregoing sections,
establish a framework for analysing the non-discrimination and equality
provisions of the ICCPR and of the Women’s Convention.
With respect to the provisions on equality and the respective interpretations of
these provisions, I will analyse whether the concept of formal equality as well as
the concept of substantive equality, including affirmative action, are applied in
determining whether men and women should treated the same or differently.
Furthermore, I will assess whether the treaty bodies recommend the use of
affirmative action measures and, if so, what kind of measures they recommend.
Do they recommend measures that aim at equality of opportunity (so-called soft
measures, like special training for women) or measures that aim at equality of
outcome (so-called hard measures, like quotas)?
Concerning the concept of non-discrimination, I will analyse whether the
concepts of direct and indirect discrimination fall within the scope of application
of the non-discrimination provisions and if these concepts are applied by the
respective treaty bodies. In this context I will also examine if CEDAW and the
Human Rights Committee use a symmetrical or an asymmetrical approach in
deciding whether or not women are discriminated against. Moreover, I will also
analyse whether the provisions of the respective treaties and the interpretation
thereof by the treaty bodies include the concept of systemic discrimination.
The different concepts of discrimination and equality, as addressed in the
foregoing sections, can be regarded as addressing discrimination and equality on
several levels. The concepts partly overlap, and partly not. In order to clarify the
relation between these concepts an integrated framework can be developed that
includes these different concepts. The framework I have developed in this regard
is inspired by the framework used by Fredman. 173
Taking the previous section of this chapter into account, I have developed the
following framework in which I include the different previously discussed
concepts of discrimination and equality. The concept of direct discrimination and
formal equality, whereby the first creates a negative duty and the second a
positive duty, both provide for equal treatment. In contrast, the concept of
substantive equality - including affirmative action - and indirect discrimination,
which partly overlaps with the concept of substantive equality, may also provide
for unequal treatment. Finally, the concept of systemic discrimination provides
173
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for society to change structures that can lead to discrimination. Inspired by the
framework established by Fredman, I will use the following three-level
framework for analysis that includes the following concepts of equality and nondiscrimination:
-

-

level 1: direct discrimination and formal equality (regarding the same
treatment of men and women)
level 2: indirect discrimination and substantive equality, including
affirmative action (regarding different treatment, including treatment that
advances the position of women)
level 3: systemic discrimination (addressing underlying structures that can
lead to the discrimination of women)

In practice, a sharp distinction between the different levels cannot always be
made, as certain issues can have implications for different levels. For example,
gender stereotypes can lead to direct discrimination (level 1), but they can also
be addressed in the context of systemic discrimination (level 3). In addition, as
also each of the abovementioned levels also has its limitations, they need to be
taken together to be effective. Together the three levels, including the respective
concepts of equality and non-discrimination, provide for an integrated approach
to non-discrimination and equality.
The framework for analysis which I have developed in this section will be used
in the following chapters to analyse the respective non-discrimination and
equality provisions of the ICCPR and the Women’s Convention. It will allow us
to place the different concepts of discrimination and equality in relation to each
other. Moreover, it will enable us to analyse whether the respective provisions
and the interpretation of these provisions focus on equal treatment, different
treatment and/or transformation.
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Chapter 3:
The General Non-discrimination and Equality Provisions of
the ICCPR
------------------------------------------------------------------------------------------------1. Introduction
The ICCPR is one of the core international human rights conventions. It was
adopted on 16 December 1966 by the General Assembly, by an unanimous
vote. 174 Almost ten years later, on 23 March 1976, the ICCPR entered into
force. 175 The ICCPR contains three articles which all contain general clauses
regarding the principle of equality and/or non-discrimination on the basis of sex:
articles 2 (1), 3 and 26. In this chapter I will analyse whether the concepts of
discrimination - direct, indirect and systemic - and the concepts of equality formal and substantive, including affirmative action - fall within the scope of
application of articles 2(1), 3 and 26 of the ICCPR. This will be done on the
basis of the text of the provisions and its interpretation by the Human Rights
Committee.
In order to determine the scope of application of articles 2 (1), 3 and 26 of the
ICCPR, and whether the aforementioned concepts fall within this scope, I will
examine the actual text of these provisions. Furthermore, I will look at how the
Human Rights Committee has interpreted these articles in its views, in its general
recommendations and in its concluding observations. I will also summarise the
main issues discussed during the drafting of these articles, in order to indicate
what the drafters intended these articles to provide for. This is done in order to
give an indication of the different opinions of State representatives in relation to
non-discrimination and equality. It will also show that, as was stated in chapter 2,
the concepts of discrimination and equality are very complex. State
representatives often disagreed on the content of the proposed provisions. With
respect to the interpretation of the provisions, the travaux préparatoires can be
used as a secondary source for interpretation in order to clarify the content of a
provision of an international treaty. 176 However, in relation to most provisions
discussed in this chapter, the travaux préparatoires will not be helpful in this
respect, as the drafting often lacks clarity. Therefore, the focus will be on how
the Human Rights Committee interprets these provisions, which can be different
174
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from the intention of the drafters, due also to the dynamic evolution of the
concepts of non-discrimination and equality.
Although articles 2 (1), 3 and 26 largely overlap, there are also some differences
between them. Hence, in the following sections I will first briefly address articles
2 (1) and 3 separately, followed by a section on article 26. In this latter section I
will also address the issues which overlap with articles 2 (1) and 3. It should also
be noted that the Committee often does not refer to specific articles of the ICCPR
in its concluding observations. But when the Committee refers to specific
provisions in relation to discrimination and/or unequal treatment, it usually refers
to articles 2, 3 and/or 26, in different combinations. It is for this reason that I will
discuss these concluding observations in the section on article 26, in order to
prevent any repetition. In the last section of this chapter some conclusions will be
drawn on the scope of application of articles 2 (1), 3 and 26 of the ICCPR in
relation to the concepts of discrimination and the concepts of equality. Moreover,
it will be concluded on which level or levels of the framework for analysis the
Human Rights Committee focuses.

2. Article 2 (1)
"Each State Party to the present Covenant undertakes to respect and to ensure to
all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status."

2.1 Drafting History
Article 2 (1) of the ICCPR is based on a US draft from 1949. 177 During the
drafting of this article there was much debate as to whether the term
“discrimination” or “distinction” should be used. 178 A year earlier the term
“distinction” in the draft article 2 (2) of the ICESCR had been replaced by the
word “discrimination”. This was due to the so-called three-power amendment by
Argentina, Italy and Mexico. 179 They reasoned that certain distinctions may be
justified in order to promote the position of certain backward and
underprivileged groups in society and the term discrimination seems to express
more clearly that the distinction is of an unjustified nature or is arbitrary. 180
However, during the drafting of article 2 (1) of the ICCPR the term distinction
was preferred, since “distinction” is also used in article 1 (3) of the UN Charter
and article 2 (1) of the Universal Declaration. 181 It was explained, though, that
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not all distinctions would be forbidden. 182 From the statements during the
drafting of article 2 (1) of the ICCPR and article 2 (2) of the ICESCR it can be
concluded that the term “distinction” in article 2 (1) of the ICCPR and the term
“discrimination” in article 2 (2) of the ICESCR should both be regarded as
referring only to unjustified and arbitrary distinctions. 183

2.2 Accessory Character
Article 2 (1) provides that States parties have to ensure to all individuals within
their territory and subject to their jurisdiction the rights recognized in the present
Covenant, without distinction of any kind. Hence, article 2 (1) deals with the
rights set forward in the ICCPR, which gives this provision an accessory
character. This implies that it needs to be taken into account with respect to all
other human rights provisions of the ICCPR. 184
Although the Committee does often not refer to specific articles of the ICCPR
when considering discrimination or unequal treatment of women 185, it can be
concluded that the accessory character of article 2 (1) is also reflected in the
concluding observations of the Human Rights Committee. If the Committee
refers to specific provisions, which it tends to do more frequently in recent
concluding observations, the Committee usually refers to article 2 together with
articles 3 and 26. 186 With respect to the views of the Committee on
discrimination, this usually concerns article 26. Only in a few cases is article 2
(1) also referred to. 187 It is for this reason that I will discuss these concluding
observations and views in the section on article 26, in order to prevent repetition.

2.3 Direct and Indirect Discrimination
Article 2 (1) provides that States parties have to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized
in the present Covenant, without distinction of any kind. But what is meant by
“without distinction of any kind”? As can be concluded from the drafting history
182
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this should be regarded as being the same as the prohibition of discrimination.
However, neither the term “distinction”, as used in article 2 (1), nor the term
“discrimination”, as used in article 26, are defined in the ICCPR. In general
comment 18 the Human Rights Committee has defined the term
“discrimination”. The Committee states in general comment 18 that the term
“discrimination” as used in the Covenant should be understood to imply:
“… any distinction, exclusion, restriction or preference which is based on any
grounds such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status, and which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons, on an equal footing, of all rights and freedoms.” 188
This definition is clearly based on the definitions used in the Women’s
Convention and CERD, to which the Committee also refers in the foregoing
paragraph of this general comment. 189 Although these three definitions are
essentially the same, there are a few differences. An important difference is that
article 1 of the Women’s Convention defines discrimination against women and
not discrimination on the basis of sex. The difference is that discrimination on
the basis of sex can include discrimination against men or against women,
whereas discrimination against women only concerns women. Or in other words,
under the ICCPR discrimination on the ground of sex is symmetrical, whereas
the Women’s Convention only concerns discrimination against women, which is
asymmetrical. As has been indicated in chapter 2, this might make a difference
for our evaluation of whether or not affirmative action - especially in relation to
quotas and preferential treatment - amounts to discrimination against men.
According to the definition which the Human Rights Committee provides in
general comment 18 “any distinction … which has the purpose or effect of
nullifying…” the enjoyment of human rights is regarded to be discrimination.
This means that not only direct discrimination (“which has the purpose”) but also
indirect discrimination (“or effect”) is prohibited.190 In the section on article 26,
direct and indirect discrimination will be discussed in more detail, here it is just
pointed out that the definition given in general comment 18 applies to both direct
and indirect discrimination.
It is interesting to note that the Human Rights Committee does not recommend
States parties in its concluding observations to adopt its definition of
discrimination. The Human Rights Committee only recommends in a few
concluding observations that States parties prohibit discrimination in their
respective Constitutions. 191

2.4 To Respect and to Ensure
Article 2 (1) provides that States parties undertake to respect and to ensure to all
individuals the rights recognized in the present Covenant, without distinction of
any kind. Hence, States parties have both the obligation “to respect” and the
188
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obligation “to ensure”. The obligation “to respect” indicates a negative
obligation, whereas “to ensure” contains a positive obligation. 192 The obligation
“to respect” means that States parties must refrain from restricting the exercise of
these rights where this is not expressly allowed. 193 The obligation “to ensure”
indicates that States parties are obliged to take positive steps to give effect to the
rights under the ICCPR. 194 But how far does the scope of “to ensure” under
article 2 (1) ICCPR actually reach? In general comment 3 the Human Rights
Committee explains that the Covenant states that the implementation of article 2
does not depend solely on constitutional or legislative enactments, which are
often not per se sufficient. 195 The Committee adds that in order “to ensure” the
enjoyment of these rights, States should undertake specific activities to enable
individuals to enjoy their rights. 196 The Committee states that this is obvious in a
number of articles, for example article 3, but in principle this relates to all
Covenant rights. 197 It should be pointed out, though, that general comment 3 has
recently been replaced by general comment 31. 198 However, that general
comment is not so clear on this matter. It only states that article 2 requires that
States parties adopt legislative, judicial, administrative, educative and other
appropriate measures in order to fulfil their legal obligations. 199
In general comment 4, concerning article 3, the Human Rights Committee is
more specific. It states that article 3, as do articles 2 (1) and 26, require not only
measures of protection, but also affirmative action to ensure the positive
enjoyment of the ICCPR rights. 200 The Committee again adds that this cannot be
done by simply enacting laws. 201 How the Committee applies affirmative action
in its views and concluding observations will be addressed in the context of
article 3 (section 3.5) and article 26 (section 4.7).

2.5 Indirect Horizontal Effect
Does article 2 (1) also have horizontal effect? Or, in other words, does it also
apply to private actors? According to general comment 31 the obligations of
article 2 (1) are “directed to States and do not, as such, have direct horizontal
effect as a matter of international law” (emphasis added). 202 However, the
Committee adds to this that the positive obligations which States parties have
under article 2 (1):
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“…will only be fully discharged if individuals are protected by the State, not
just against violations of Covenant rights by its agents, but also against acts
committed by private persons or entities that would impair the enjoyment of
Covenant rights in so far as they are amendable to application between private
persons or entities.” 203
The Committee underlines that there may be circumstances in which a failure to
ensure Covenant rights would lead to violations of those rights by States
parties. 204 The Committee elaborates that if a State party permits these violations
or fails to take appropriate measures or to exercise due diligence to prevent,
punish, investigate or redress the harm caused by private persons, this can lead to
a violation by the State party of these rights. 205 It can be concluded from this
general comment that the Committee regards article 2 (1) as having indirect
horizontal effect, since it is put into effect via the obligation of the State to take
positive measures to prevent or address violations of these provisions by private
actors. 206 This issue was also addressed in the case of Paul Arenz, Thomas Röder
and Dagmar Röder versus Germany 207. The three authors of the complaint were
expelled from CDU membership on the ground of their membership of the
Scientology Church. In this case the Human Rights Committee stated:
“With regard to the State party’s argument that it cannot be held responsible for
the authors’ exclusion from the CDU, this being the decision not of one of its
organs but of a private association, the Committee recalls that under article 2,
paragraph 1, of the Covenant, the State party is under an obligation not only to
respect but also to ensure to all individuals within its territory and subject to its
jurisdiction all the rights recognized in the Covenant, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.” (emphasis added) 208
Hence, a State party has a positive obligation under article 2 (1) to ensure that
private actors do not violate provisions of the convention. How this is applied
with respect non-discrimination and equality of women will be addressed in
sections 3.7 and 4.9.

3. Article 3
"The States Parties to the present Covenant undertake to ensure the equal right
of men and women to the enjoyment of all civil and political rights set forth in
the present Covenant.”
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3.1 Drafting History
In 1950 the General Assembly adopted a resolution which states that a provision
recognising the equality of men and women should be adopted. 209 In 1952 Chile
submitted a draft provision for article 3. 210 It was objected to by many countries,
since they believed that the principle of equal rights of men and women was
already sufficiently addressed in other articles: article 2 (1) and article 26 (then
numbered article 24). 211 The proposed article 3 was therefore considered by
some delegates to be redundant. 212 Others did not agree with this and stated what
it was an important and essential provision, since every effort should be made in
this regard, even though it would mean a repetition of equality between men and
women. 213 Some delegates also stated that article 3 obliges States to make
equality an effective reality. 214 It was also recalled that the General Assembly
had decided in resolution 421 (V), section E, to include in the Covenant an
explicit recognition of the equality of men and women to the enjoyment of
human rights. 215

3.2 Accessory Character
During the drafting of article 3 it was also debated whether it should be an
independent right or whether it should have an accessory character. With the
adoption of the amendment of Sweden, adding the words “set forth in this
Covenant”, article 3 got an accessory character. 216
An example given by the Human Rights Committee in general comment 4
underlines that, although article 3 is an accessory article, this does not mean that
another provision of the Covenant has to be violated in order to create a violation
of article 3. In this general comment the Committee states that certain legislative
or administrative measures undertaken by States parties to regulate matters other
than those dealt with in the Covenant, may negatively affect the rights provided
for in the Covenant. 217 As an example of this the Committee states that the
degree to which immigration laws distinguish between a male and female citizen
may affect the scope of the right of a woman to marry a non-citizen or to hold
public office. 218 This example is actually based on an individual complaint, Ms.
Aumeeruddy - Cziffra and 19 other Mauritian women, that was previously
reviewed by the Human Rights Committee, which will be discussed in section
4.3 on article 26. 219
In the case law on equal treatment and/or non-discrimination of women, it is
rarely stated that article 3 is violated by the authors of individual complaints.
209
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However, if article 3 is referred to, this is always in combination with article
26. 220 Therefore, these cases will be discussed in the section on article 26.

3.3 General Comment 28
In March 2000 the Human Rights Committee adopted general comment 28,
concerning article 3. In this elaborate general comment of 32 paragraphs the
Human Rights Committee explains in the first paragraph that the Committee has
decided to update its general comment on article 3 and to replace general
comment 4, which was adopted in 1981, in the light of the experience it has
gathered in its activities over the last 20 years. 221 The Committee furthermore
explains that in order to fulfil the obligation laid down in article 3, this general
comment identifies some of the factors affecting the equal enjoyment by women
of the rights under the Covenant. 222
In paragraphs 1 and 2 of this general comment the Committee underlines the
importance it attaches to article 3 by stating that:
“1. [… ]The present revision seeks to take account of the important impact of
this article on the enjoyment by women of the human rights protected under the
Covenant. 2. Article 3 implies that all human beings should enjoy the rights
provided for in the Covenant, on an equal basis and in their totality. The full
effect of this provision is impaired whenever any person is denied the full and
equal enjoyment of any rights. Consequently, States should ensure to men and
women equally the enjoyment of all rights provided for in the
Covenant.”(emphasis added).
As Loenen has stated, general comment 28 is a good example of gender
mainstreaming. 223 The Committee spells out, for almost all human rights
provisions of the Covenant, on which specific issues affecting women
information should be provided and/or measures should be taken by the States
parties. 224 Or, in other words, the implications of what the accessory article 3
provides for in relation to the other provisions of the Covenant is clarified in
general comment 28. It deals with issues like clandestine abortions (article 6), the
burning of widows (article 6), domestic violence (article 7), genital mutilation
(article 7), trafficking in women (article 8), regulations concerning clothing to be
worn by women in public (articles 7, 9, 12, 17, 18, 19, 26 and 27), female guards
for women prisoners (articles 7 and 10), requirements which prevent women
from travelling (article 12), direct and autonomous access to the courts for
women (article 14), legal capacity to own property (article 16), obligatory
pregnancy tests (article 17), pornographic material (article 19), minimum age for
marriage (article 23), polygamy (article 23), inheritance rights (article 23), equal
treatment of boys and girls in relation to education (article 24), women in
220
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publicly elected office (article 25) and so-called “honour crimes”(articles 6, 14
and 26). It is clear from these examples that women can find themselves in
different situations compared to men. So in order to ensure the equal enjoyment
of the Covenant rights by women, these issues need to be taken into account
when the Human Rights Committee evaluates the implementation of the
Covenant rights by States parties.
In the concluding observations we can also find some references to general
comment 28. 225 This seems to indicate the importance which the Committee
attaches to this general comment, since it is rare for the Committee to make
references to general comments in its concluding observations.

3.4 Formal and Substantive Equality
General comment 28 spells out many different measures which States parties
should take to ensure the enjoyment by women of the rights provided by the
ICCPR. States parties are required to take all necessary steps to enable every
person to enjoy these rights, which includes “the removal of obstacles to the
equal enjoyment of such rights, the education of the population and of State
officials in human rights, and the adjustment of domestic legislation”. 226 The
Committee adds that States parties must provide information regarding the actual
role of women in society so that the Committee may determine what measures,
in addition to legislative provisions, should be taken. 227 In general comment 18
the Committee stated already more generally that it wishes to know whether
there remain any problems of discrimination in fact in the States parties, which
may be practised by inter alia public authorities. 228 General comment 28
furthermore provides that the State party must not only adopt measures of
protection, but also positive measures to achieve the effective and equal
empowerment of women. 229
The measures which States parties should take, according to the Human Rights
Committee, do not only refer to adopting or amending legislation, but also to
taking positive measures that should lead to the effective and equal
empowerment of women. These positive measures clearly fall within the scope
of the concept of substantive equality, whereas legislative measures would often
concern formal equality.
The Committee also concretely indicates in this general comment which issues
should be addressed in relation to different provisions of the ICCPR. These
mainly concern issues of formal equality, such as: requirements preventing
women from travelling (article 12), access to justice on equal terms with men
(article 14), the capacity of women to own property (article 16), the right to enter
into marriage with free and full consent (article 23), equal grounds for divorce
for men and women (article 23), that girls are treated equally to boys in
225
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education (article 24), etc. 230 However, also some examples regarding
substantive equality can be found. This regards measures to ensure that women
do not have to undergo life-threatening clandestine abortions (article 6),
information on domestic violence and other types of violence against women
(article 7), measures taken to eliminate the trafficking of women and forced
prostitution (article 8) and effective and positive measures to promote and ensure
women’s participation in the conduct of public affairs and in public office,
including appropriate affirmative action (article 25). 231
Overall, we can conclude that the Committee interprets article 3 not only as
providing for formal equality, but also for substantive equality. The Committee
underlines that States parties should take positive measures which lead to the
empowerment of women, but no explicit reference is made in that context to
affirmative action. Only in relation to article 25 does the Human Rights
Committee not only refer to positive measures, but also to appropriate
affirmative action. Consequently, it is not clear whether the Committee interprets
article 3 to include in its general scope of application affirmative action, or
whether affirmative action should only be applied in relation to article 25. In the
following section this issue will be addressed in more detail.
It should be noted that in the concluding observations more references are made
to discrimination against women than to the unequal enjoyment by women of
their rights. 232 However, in many instances the Committee refers to both nondiscrimination and unequal treatment within the same concluding observation. 233
Throughout general comment 28, the Committee also does not make a clear
distinction between the concept of discrimination and the concept of equality. 234
The Committee seems to regard these concepts as more or less interchangeable.
According to the Committee:
“States parties are responsible for ensuring the equal enjoyment of rights
without any discrimination. Articles 2 and 3 mandate States parties to take all
steps necessary, including the prohibition of discrimination on the ground of
sex, to put an end to discriminatory actions, both in the public and the private
sector, which impair the equal enjoyment of rights.” 235
Although the concepts of equality and discrimination are closely related, a
distinction can be made. The prohibition of discrimination as such does not
oblige States parties to ensure substantive equality. However, the aforementioned
interpretation of the Committee also explains its general focus on formal equality
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and a more limited approach to affirmative action measures, as the next section
will also show.

3.5 Affirmative Action
As has been stated in the section on article 2, the Human Rights Committee
explains in general comment 4 that article 3, like articles 2 (1) and 26, requires
not only measures of protection, but also affirmative action to ensure the positive
enjoyment of the rights provided for in the ICCPR. 236 The Committee adds that
this cannot be done by simply enacting laws. 237 The Human Rights Committee
continues by stating that therefore in States’ reports generally more information
is required regarding the role of women in practice to determine what measures,
in addition to purely legislative measures of protection, have been taken to give
effect to the precise and positive obligations under article 3. 238 In general
comment 18 the Human Rights Committee reaffirms that the principle of
equality sometimes requires States parties to take affirmative action in order to
diminish or eliminate conditions which cause or help to perpetuate
discrimination. 239 According to the Committee such action may involve granting
for a time to the part of the population concerned preferential treatment in
specific matters. 240 Furthermore, the Committee indicates that as long as such
action is needed to correct discrimination in fact, it is a case of legitimate
differentiation. 241 It can thus be concluded that the Human Rights Committee
considers it important, on the one hand, that laws are enacted to ensure that men
and women have equal rights. On the other hand, the Committee underlines that
this is not enough; in addition affirmative action is required to ensure the
enjoyment of the rights provided for in the ICCPR.
It is remarkable that the Committee in general comment 28, which replaces
general comment 4, only states in relation to article 25 that States parties must
take positive measures, including appropriate affirmative action, to promote and
ensure women’s participation in the conduct of public affairs. 242 No other
reference to affirmative action can be found in general comment 28. This is
remarkable, as in general comment 4 the Committee states explicitly that
affirmative action should also be taken to ensure the positive enjoyment of the
rights set forth in the ICCPR. 243 However, this general comment is replaced by
general comment 28, according to paragraph 1 of general comment 28. In
general comment 28 the Committee only underlines that States parties must take
positive measures in all areas to achieve the effective and equal empowerment of
women. 244 It could be argued that positive measures can be considered to be the
same as affirmative action. However, this does not seem to be how the
Committee interprets positive measures. In relation to article 25 the Committee
states that States parties must take positive measures, including appropriate
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affirmative action. Hence, the Committee seems to regard positive measures as a
more general concept.
The Committee seems to leave it up to the States parties to determine which
measures they should use to fulfil their obligations with respect to the equal
enjoyment by women of their rights under the ICCPR. Except in relation to
article 25 the Committee explicitly indicates that these measures can include
affirmative action. However, it would have been more in line with general
comment 4 if the Committee would also have referred to affirmative action
measures in paragraph 3 of general comment 28. Now it is unclear whether the
Committee regards it to be important that States parties take affirmative action
measures, if appropriate, in relation to other rights than article 25.

3.6 Culture, Traditions and Religion
The influence of religion, traditions and culture on equal treatment of women is a
very important issue, since this can seriously impair the equal enjoyment by
women of their rights. The Committee recognises in general comment 28 that:
“Inequality in the enjoyment of rights by women throughout the world is
deeply embedded in tradition, history and culture, including religious attitudes.
[…] States parties should ensure that traditional, historical, religious or cultural
attitudes are not used to justify violations of women’s equal right to equality
before the law and to equal enjoyment of all Covenant rights.” 245
Hence, according to the Committee tradition, culture and religion cannot be used
to validate discrimination against women. In addition, the Committee states
explicitly with respect to article 18 that this provision - regarding freedom of
thought, conscience and religion - may not be relied upon to justify
discrimination against women. 246 Furthermore, the Committee underlines that the
rights enjoyed by persons belonging to minorities under article 27, regarding
their culture and religion, do not authorise violations of the equal enjoyment by
women of their rights. Hence, when there is a clash between the rights protected
under article 3 and those under article 18 or 27, the rights protected under article
3 will prevail according to the Committee. 247
The Committee also gives concrete examples, in relation to specific provisions of
the ICCPR, of unequal treatment of women based on culture, tradition or
religion. This includes practices that prevent the marriage between a woman of a
particular religion and a man who professes no religion or a different religion
(article 23) 248, cultural or religious practices which jeopardise the freedom and
well-being of female children (article 24) 249 customs and traditions that
discriminate against women particularly with regard to access to better paid
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employment and to equal pay for work of equal value (article 26) 250 and cultural
or religious practices within minority communities that affect women’s rights
(article 27) 251. Reference is also made to practices such as burning of widows
and dowry killings (article 6) 252, genital mutilation (article 7) 253, polygamy
(article 23) 254 and so-called “honour crimes” (article 26) 255.
In the case of Müller and Engelhard versus Namibia the Committee was
confronted with a complaint that concerned traditions being used to justify
unequal treatment of women. 256 After their marriage, Mr Müller wanted to
assume the surname of his wife Ms Engelhard. However, according to Namibian
laws this was not possible. The Committee stated in that respect:
“In view of the importance of the principle of equality between men and
women, the argument of a long-standing tradition cannot be maintained as a
general justification for different treatment of men and women, which is
contrary to the Covenant.” 257
It can be concluded, based on the aforementioned decision and on general
comment 28, that according to the Committee in case of a clash between the
equal enjoyment by women of their rights and religious norms, traditions and
culture preference will be given to the equal enjoyment by women of their rights,
as protected by article 3.

3.7 Private Actors
The Committee attaches great importance in general comment 28 to the
elimination of discrimination by private actors. The Committee underlines that
States parties should take all necessary steps to put an end to discriminatory
actions, both in the public and the private sector, which impair the equal
enjoyment of rights. 258 In addition, the Committee makes many references to
private actors with respect to specific provisions of the ICCPR. This concerns,
for example, violations of women’s privacy (article 17) by private actors, such as
employers who request a pregnancy test before hiring a woman. 259 The
Committee also refers to constraints on the freedom of religion for women
(article 18) by rules requiring permission from third parties, or by interference
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from fathers, husbands or brothers. 260 And the Committee addresses the issue of
a guardian consenting to a marriage (article 23) instead of the woman herself. 261
With respect to article 26 the Committee underlines that States have to act
against discrimination by public and private agencies in all fields. 262
Furthermore, States should prohibit discrimination by private actors in areas such
as employment, education, political activities and the provision of
accommodation, goods and services. 263
For references in the concluding observations of the Committee to unequal
treatment of women by private actors, I refer to section 4.9 of this chapter.

4. Article 26
“All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any grounds such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status.”

4.1 Drafting History
During the drafting of article 26 (then article 24) it was explained in meetings of
the Commission on Human Rights that equality before the law did not refer to
the substance of the law itself, but to the conditions under which the law was to
be applied. The provision was intended to ensure equality, not identical
treatment, and would not preclude reasonable differentiations between
individuals or groups of individuals. 264 However, the delegate from the
Philippines observed during the meeting of the Third Committee of the General
Assembly in 1961 that States could still enact legislation under it “providing for
separate but equal facilities such as housing, schools and restaurants for different
groups. Since the facilities would be equal such States could claim that they were
applying the principle of equality of all before the law.” 265 Likewise, the Polish
delegate explained that “discrimination of the most inhuman kind, such as the
prohibition of any contact between races was entirely compatible with formal
equality before the law.” 266 The Polish statement was attacked by the Australian
representative who stated that his delegation “strongly disagreed with that
interpretation, since the concept of equality for all in the application of the law
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was a cornerstone for good government, and accordingly should stand in article
24 as an operative principle.” 267
It was the Indian government that proposed to supplement the right of equality
before the law with the right of equal protection of the law. 268 The Indian
delegate expressed the view that the amendment contains two different concepts
of equality, as equal protection does not result from equality before the law. 269 At
the same time Greece and the United Kingdom proposed to include in the second
sentence of the draft article “In this respect..”. 270 The meaning of the so-called
two-Power amendment was to ensure that the second sentence would only refer
to equality before the law, or as said by the British representative “amplify the
idea of equality before the law”. 271 This amendment was proposed as a
replacement for the earlier suggestion by the United Kingdom to delete the entire
second sentence, regarding the non-discrimination clause, of the draft article 24.
According to the representative of the United Kingdom the second sentence
could be deleted since the draft Convention already contained a clause, in article
2, prohibiting discrimination and it was “inappropriate and unnecessary to repeat
the same provision in other articles”. 272 However, recognising that the majority
of the Third Committee probably wished to retain this sentence, the United
Kingdom, together with Greece, proposed the aforementioned amendment. After
a long debate the two-Power amendment was accepted by 36 votes in favour, 30
votes against and with 11 abstentions. 273
At the same time the Indian amendment, regarding the first sentence of article
24, provided that all persons were without discrimination entitled to equal
protection of the law, thus having the goal of realising that the nondiscrimination clause would refer to both “all persons are equal before the law”
and “to the equal protection of the law”. However, this amendment was not
substantially discussed. Consequently, the concept of “equal protection of the
law” was not explained. During the drafting of article 7 of the Universal
Declaration, which contains the same clause, there was likewise no explanation
given on “equal protection of the law”. 274 According to Möller, who examined
the travaux préparatoires in his commentary on article 7, the travaux
préparatoires are at times rather obscure. 275
The aforementioned Indian amendment, to supplement the right of equality
before the law with the right of equal protection of the law, was adopted by a
vote. 276 The Indian amendment was in turn amended by Argentina and Chile so
as to add the words “and are entitled without any discrimination to equal
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protection of the law”, which was accepted by the Indian representative. 277 India
underlined that with this amendment the sentence of article 26 would thus be
identical to the first sentence of article 7 of the Universal Declaration. 278
Due to this unclear and complicated drafting history, it is still debated whether
“In this respect” refers to both clauses of the first sentence or relates only “to
equal protection of the law” and “without any discrimination”.
Regarding the prohibition of discrimination it was stated during the debate in the
Third Committee in 1961 that the word “discrimination” only means a
distinction of an unfavourable kind. 279 Similarly, it was stated that discrimination
concerns a distinction made without an objective basis. 280 The representatives of
Chile, the Netherlands and Uruguay pointed out that equality does not mean
identical treatment. 281 It was also repeatedly emphasised that “some types of
individual discrimination were a matter of legitimate personal choice” 282 and it
was suggested that “discrimination in private and social relationships […] did
not come under the law.” 283 However, it was pointed out by other delegates that
States Parties are obliged to put a stop to discriminatory practices among private
parties in fields such as employment, schools, transportation, hotels, restaurants,
theatres, parks, beaches, etc. 284
The relation between the proposed article 24, later article 26, and article 2
ICCPR was discussed during several sessions of the Commission on Human
Rights. 285 It was debated whether it was necessary to include a clause on the
prohibition of discrimination and effective protection against discrimination,
since article 2 of the Covenant already provided that the rights recognised in the
Covenant should be accorded to all without distinction of any kind. 286 However,
it was also stated that it was not enough that all were equal before the law. It
should be laid down in the same article that there should be no discrimination on
any ground and this principle should not be limited to the rights included in the
Covenant, but should extend to all rights. 287
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4.2 Autonomous Provision
Article 26 is regarded to be an independent right. Contrary to articles 2 (1) and 3,
it does not contain a clause stating that it only regards the rights that are
protected by the ICCPR. This issue was also addressed in the cases of Mrs
Broeks 288 and Mrs Zwaan-de Vries 289, both against the Netherlands. These two
cases dealt with the situation in which the law excluded married women from
receiving unemployment benefits if they could not prove that they were the
breadwinner. This condition did not apply to married men. In these landmark
cases, the Committee stated that “the Committee begins by noting that article 26
does not merely duplicate the guarantees already provided for in article 2.” 290
The Committee furthermore explained that article 26 also applies to
discriminatory legislation in the area of social security, by stating:
“Although article 26 requires that legislation should prohibit discrimination, it
does not of itself contain any obligation with respect to the matters that may be
provided for by legislation. Thus it does not, for example, require any State to
enact legislation to provide for social security. However, when such legislation
is adopted in the exercise of a State’s sovereign power, then such legislation
must comply with article 26 of the Covenant.” 291
The decision of the Committee has been criticised, as it would make the scope of
application of article 26 too wide. 292 This did not keep the Committee from
repeating, two years after it had given its views in the cases Mrs Broeks and of
Mrs Zwaan-de Vries, in general comment 18 that it considers article 26 to be an
autonomous provision:
“While article 2 limits the scope of the rights to be protected against
discrimination to those provided for in the Covenant, article 26 does not specify
such limitation. [….] In the view of the Committee, article 26 does not merely
duplicate the guarantee already provided for in article 2 but provides in itself an
autonomous right. It prohibits discrimination in law or in fact in any field
regulated and protected by public authorities. Article 26 is therefore concerned
with the obligations imposed on States parties in regard to their legislation and
the application thereof. Thus, when legislation is adopted by a State party, it
must comply with the requirement of article 26 that its content should not be
discriminatory. In other words, the application of the principle of nondiscrimination contained in article 26 is not limited to those rights which are
provided for in the Covenant.” 293
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Hence, article 26 of the ICCPR is to be understood as a general prohibition of
discrimination in relation to all matters that are regulated and protected by public
authorities, not limited to subjects addressed by the provisions of the ICCPR. It
concerns discrimination in any field, including social and economic rights, that is
regulated by the States parties. However, in two recent cases against Spain,
decided in 2004, the Committee did not interpret article 26 in this way. In these
two cases it was alleged by the authors of the complaint, Ms Hoyos y Martínez
de Irujo 294 and Ms Carrión Barcaiztegui 295, that they were discriminated on the
ground of sex, due to male primacy with respect to the transmission by
inheritance of titles of nobility. They claimed that this constitutes a violation of
articles 3, 17 and 26 of the ICCPR. 296 The transmission of specific titles of
nobility is regulated by Spanish law. 297 In 1987 the Spanish Constitutional Court
decided that precedence for males in the inheritance of titles of nobility was
discriminatory and unconstitutional. However, in 1997 the Spanish
Constitutional Court overturned the previous decision from 1987 by deciding
that male primacy in the order of succession of titles of nobility was in fact
constitutional as article 14 of the Spanish Constitution - guaranteeing equality
before the law -, was not applicable in view of the historical and symbolic nature
of the institution. 298 In the case of Mercedes Carrión Barcaiztegui, the
complainant claimed that she should receive the title of Marquis from her
deceased mother, instead of her uncle, the brother of her mother. 299 Ms Isabel
Hoyos y Martínez de Irujo claimed that she had the greater right, as the first-born
daughter and not her younger brother, to inherit titles of nobility from her
deceased father. 300 In both cases the Committee decided:
“The Committee notes that while the State party has argued that hereditary
titles of nobility are devoid of any legal and material effect, they are
nevertheless recognized by the State party’s laws and authorities, including its
judicial authorities. Recalling its established jurisprudence [Footnote: See e.g.
Views on Communication N° 182/1984 (Zwaan de Vries vs. The Netherlands)
Views adopted 9 April 1987], the Committee reiterates that article 26 of the
Covenant is a free-standing provision which prohibits all discrimination in any
sphere regulated by a State party to the Covenant. However, the Committee
considers that article 26 cannot be invoked in support of claiming a hereditary
title of nobility, an institution that, due to its indivisible and exclusive nature,
lies outside the underlying values behind the principle of equality before the
law and non-discrimination protected by article 26. It therefore concludes that
the author’s communication is incompatible ratione materiae with the
provisions of the Covenant, and thus inadmissible pursuant to article 3 of the
Optional Protocol.” 301 (emphasis added)
It is unclear what the Committee means by the “indivisible and exclusive nature”
that would make hereditary titles fall outside the scope of article 26. Could it be
that the Committee regards these titles as old-fashioned and maybe contrary to
the equality - in the sense of equal status - of human beings? Or does the
Committee mean that these titles do not fall under the provisions of the
294
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Covenant? It is difficult to tell, as the Committee does not provide us with an
explanation. However, the aforementioned possible explanations would not be
satisfactory, as they would still allow for discrimination against women with
respect to the inheritance of titles of nobility, and there seems to be no objective
and reasonable justification for this.
In both these cases, three members of the Human Rights Committee added
dissenting opinions to this decision by the Committee. 302 All three members
agreed that the complaints should have been declared admissible. One
Committee member, Mr. Solari-Yrigoyen, also elaborately considered the
complaints on the merits in his dissenting opinion and concluded that the Spanish
law on titles of nobility is in violation of article 26. 303 In this regard he referred
to general comment 18. He quoted paragraph 12 of general comment 18 that
provides, with respect to article 26, amongst others, that “when legislation is
adopted by a State party, it must comply with the requirement of article 26 that
its content should not be discriminatory”.
The Committee recognised in these two cases that succession to titles of nobility
is regulated by Spanish law, but the Committee - with the exception of a few
members - did not want to address whether male primacy with respect to
succession to titles of nobility constitutes discrimination, as prohibited by article
26. In that sense, these decisions of the Committee go completely against what is
provided in general comment 18. Hence, these two decisions should be regarded
as being a faux pas of the Committee. In addition, the two decisions contain
insufficient grounds and are unclear.

4.3 Equal Before the Law and Equal Protection of the Law
The first sentence of article 26 provides that “All persons are equal before the
law” and that they “are entitled without any discrimination to the equal
protection of the law”. The Indian delegate expressed during the drafting that the
amendment to supplement the right of equality before the law with the right of
equal protection of the law contains two different concepts of equality, and that
equal protection does not result from equality before the law. 304 Opsahl also
acknowledges that “equality before the law” can apparently not be exactly the
same as “equal protection of the law”, since both ideas are expressed in the first
sentence of article 26. 305 But what is the difference between these two concepts?
And how are they related to the concepts of formal and substantive equality?
The Human Rights Committee has not clarified in its general comments, views
or concluding observations what “equal protection of the law” entails.
Concerning the concluding observations, no specific references are made to
equal protection of the law or to equality before the law. Usually the concluding
observations just refer to unequal treatment and/or discrimination. In most
individual complaints, the Committee focuses its analysis on the prohibition of
discrimination, as provided in the second sentence of article 26.
In addition, the travaux préparatoires, that can be used as a subsidiary means of
interpretation, do not provide any clarification on what can be considered to
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entail “equal protection of the law”. As was discussed in the section on the
drafting of article 26, the Indian amendment was not substantially discussed
during the drafting of article 26. Consequently the concept of “equal protection
of the law” was not explained.
In its case law, the Committee rarely refers to the concept of “equal protection of
the law” separately from the concept of “equality before the law”. One of the rare
cases in which the Committee referred separately to “equality before the law” is
the case of the Ms. Aumeeruddy - Cziffra and 19 other Mauritian women. 306 In
this case the Committee stated that article 26 is also relevant because it
particularly refers to the “equal protection of the law”. 307 The case of the
Mauritian women concerns the situation where a foreign woman who had
married a Mauritian man had the right to reside in the country, while a foreign
man who had married a Mauritian woman risked expulsion. Though the
government argued that immigration was not a matter covered by the Covenant,
the Committee decided otherwise. The Committee concluded that the Mauritian
government had violated the prohibition of discrimination on the ground of sex
and that articles 2 (1), 3 and 26 in relation to articles 17 (1) and 23 (1) had been
violated. 308 Regarding article 26 the Committee stated that:
“Again, however, the principle of equal treatment of the sexes applies by virtue
of articles 2 (1), 3 and 26, of which the latter is also relevant because it refers
particularly to the “equal protection of the law”. Where the Covenant requires a
substantial protection as in article 23, it follows from those provisions that such
protection must be equal, that is to say not discriminatory, for example on the
basis of sex.” 309
The Committee thus links “equal protection of the law” to non-discrimination.
Moreover, the Committee refers to the concept of equality before the law with
respect to laws that discriminate between men and women. Nowak also explains
that “equal protection of the law” is directed at the national legislature, which is
accordingly bound to protect the right to equality without any discrimination.
Nowak adds that the legislature must refrain from any discrimination when
enacting law; this obligation has both negative and positive aspects. On the one
hand, the legislature must refrain from any discrimination when enacting laws.
On the other hand, the legislator is also obliged to prohibit discrimination by
enacting special laws and to afford effective protection against discrimination.310
According to Opsahl “equal protection of the law” means that the law itself, and
not only its application, must meet the test laid down by a general principle of
equality or non-discrimination, thus such legislation must comply with article
26. 311 Hence, a close link exists between discrimination and equal protection of
the law. This also explains why the Human Rights Committee focuses on
discrimination instead.
With respect to the concept of “equal before the law” also no clarification has
been given by the Human Rights Committee in general comments, views or
concluding observations on what it regards this concept to entail. However, in
two partly overlapping dissenting opinions in the case of Mr Gauthier versus
306
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Canada, some Committee members gave their interpretation of this concept.
Lord Colville, Ms Evatt, Ms Medina and Mr Yrigoyen stated in a dissenting
opinion, which in this regard overlaps with the dissenting opinion of Mr
Bhagwati, that they regard “equality before the law” to imply that:
“…. the application of laws and regulations as well as administrative decisions
by Government officials should not be arbitrary but should be based on clear
coherent grounds, ensuring equality of treatment.” 312
Although these are dissenting opinions - regarding whether or not there was a
violation of article 26 in this case - there did not seem to be a debate about the
meaning of the concept of “equal protection of the law”. Therefore, it seems that
we can conclude from this case that the Committee considers equal protection of
the law to mean the non-arbitrary application of the law.
Nowak also states that the right to equality before the law is violated when a law
that is equally valid for all individuals is manifestly applied arbitrarily by a court
or an administrative authority. 313 Nowak explains that the right to equality before
the law is thus not directed at the legislator, but rather exclusively at its
enforcement. It essentially means that judges and administrative officials must
not act arbitrarily in enforcing laws. 314
It can be concluded that the right to equal protection of the law obligates the
legislature to refrain from every form of discrimination in all laws (the level of
law creation), whereas equality before the law concerns the equal application
(but not identical application) of the law by a court or administrative authority. 315
How are these concepts related to formal and substantive equality? Based on the
aforementioned, we can conclude that equality before the law is mainly related to
formal equality, as judges need to apply these laws in an equal manner. Equal
protection of the law can entail both formal and substantive equality, depending
upon what these laws provide for.

4.4 Non-discrimination
The second sentence of article 26 concerns non-discrimination. It provides that
“the law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination”. The first part of this sentence, that
“the law shall prohibit any discrimination”, constitutes a clear obligation to enact
laws that prohibit discrimination. But what is meant by guaranteeing “equal and
effective protection against discrimination”? What this exactly means will be
discussed in more detail in one of the following sections on affirmative action.
Here it suffices to point out that the second sentence of article 26 does not only
oblige States parties to enact laws, but also to undertake other measures to
guarantee effective protection against discrimination. But what is regarded as
constituting discrimination? Is, for example, every unequal treatment
discriminatory? As has been mentioned in the section on article 2 (1), the ICCPR
does not contain a definition with which we can determine which acts are
312
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considered to constitute discrimination. However, the Human Rights Committee
has provided a definition of discrimination in general comment 18 (see section
2.3 of this chapter). 316 This definition is based upon the definitions used in the
Women’s Convention and CERD, to which the Committee also refers in the
foregoing paragraph of general comment 18. 317 But what is exactly the scope of
application of the definition given in general comment 18? Three questions are
particularly relevant in this context:
(a) Is any distinction discriminatory, or is differentiation permissible?
(b) Does this definition include direct and indirect discrimination?
(c) Does it allow positive measures and affirmative action measures to be taken?
In the following three sections I will discuss these questions in the
aforementioned order.

4.5 Permissible Differentiation
According to the aforementioned Committee’s definition of discrimination, any
distinction on a certain ground - which leads to impairing the enjoyment or
exercise of human rights - is discriminatory. This would mean that article 26 has
a very far-reaching scope of application. However, in general comment 18 the
Committee has indicated that:
“…not every differentiation of treatment will constitute discrimination, if the
criteria for such differentiation are reasonable and objective and if the aim is to
achieve a purpose which is legitimate under the Covenant.” 318
The Committee has also stated in general comment 18 that the enjoyment of
rights does not mean identical treatment in every instance. 319 Two years earlier
the Committee also stated in the Broeks case and in the Zwaan-de Vries case
that:
“…the right to equality before the law and to equal protection of the law
without any discrimination does not make all differences of treatment
discriminatory. A differentiation based on reasonable and objective criteria
does not amount to prohibited discrimination within the meaning of article
26.” 320
However, when can a differentiation be said to be reasonable and objective? In
different cases the Committee has given its views on this matter. The Broeks case
and the Zwaan-de Vries case concerned the situation in which the law excluded
married women from receiving unemployment benefits if they could not prove
that they were the breadwinner. This condition did not apply to married men. The
Committee decided in these cases that the differentiation which appeared on one
level to be one of status, was in fact one of sex, which placed married women in
a disadvantaged position compared to married men. According to the Committee
such a differentiation was not reasonable. 321
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The case of Pauger versus Austria concerned the Austrian Pension Act, which
provides for full pension benefits to widowers only if they have no other source
of income, whereas this income requirement did not apply to widows. 322 The
Committee reasoned that in this case men and women, whose social
circumstances are similar, are being treated differently, merely on the basis of
sex. 323 The Committee decided that such a differentiation is not reasonable,
which - as the Committee noted - was also implicitly acknowledged by the State
party when it pointed out that the ultimate goal of the legislation is to achieve full
equality between men and women. 324
Also in the case of Müller and Engelhard versus Namibia the differentiation
made on the ground of sex was not reasonable according to the Committee. 325
After their marriage, Mr Müller wanted to assume the surname of his wife Ms
Engelhard, which was not possible according to Namibian laws, as these provide
that women assume the surname of their husbands upon marriage. The
Committee decided in this case:
“In view of the importance of the principle of equality between men and
women, the argument of a long-standing tradition cannot be maintained as a
general justification for different treatment of men and women, which is
contrary to the Covenant. To subject the possibility of choosing the wife’s
surname as family name to stricter and much more cumbersome conditions
than the alternative (choice of husband’s surname) cannot be judged to be
reasonable; at any rate the reason for the distinction has no sufficient
importance in order to outweigh the generally excluded gender-based
approach.” (emphasis added) 326
It can be concluded from the aforementioned cases that the Committee considers
the equality of men and women to be very important. In these cases the
Committee regarded a differentiation on the basis of sex as not reasonable. This
decision by the Committee is not surprising, as sex is generally regarded to be a
suspect ground in relation to discrimination. In addition, one’s sex is not
something one can really choose. This is different in the case of differentiation
on the ground of being married or unmarried, where one has a choice. The latter
has been put forward by the Committee as a relevant factor in concluding that
differentiation between married and unmarried couples can be reasonable and
objective, as one can chose whether or not to marry. 327
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In relation to social security laws the Committee leaves the State party a large
margin of appreciation in relation to whether or not distinctions in social security
legislation lead to discrimination. Or, in other words, whether these distinctions
are reasonable and objective is largely left to the judgement of the State party
concerned.
In the case of Mrs Araujo-Jongen versus the Netherlands the claimant stated that
between 1983 to 1984 she was denied unemployment benefits because, as a
married woman who did not qualify as a breadwinner, she did not meet the
requirements of the Unemployment Benefit Act. 328 This requirement did not
apply to married men. The Dutch government observed that these provisions
were abolished in 1991. 329 As a result, women who had been ineligible in the
past to claim these unemployment benefits because of the breadwinner criterion
could now claim these benefits retroactively, provided that at the time of the
application they are still unemployed. 330 As Mrs Araujo-Jongen was no longer
unemployed, this barred her from retroactive access to the benefits in the period
between 1983 to 1984. 331 The Committee decided that the requirement of being
unemployed at the time of the application for benefits is, as such, reasonable and
objective, in view of the purpose of the legislation in question, namely to provide
assistance to persons who are unemployed. 332 The Committee thus concluded
that these facts did not reveal a violation of article 26 of the Covenant. 333
A difference with Broeks and Zwaan-de Vries, that dealt with the same
Unemployment Benefit Act, is that both Mrs Broeks and Mrs Zwaan de Vries
had filed their complaint with the Committee before this Act was amended.
Therefore the Committee concluded that the circumstances in which Mrs Broeks
and Mrs Zwaan-de Vries found themselves at the material time and the
application of the then valid Act made them a victim of a violation, based on sex,
of article 26. 334 In the case of Mrs Araujo-Jongen the Committee focussed on the
criteria used in the amended Act - being unemployed at the time of the
application to receive the benefits for the previous period retroactively -, which
was considered to be reasonable. The decisive difference seems to be that the Act
had been amended in the meantime, which made the Human Rights Committee
decide that this did not constitute a violation of article 26.
In another case, Vos versus the Netherlands, it was discussed whether the
General Disablement Benefits Act violates article 26. 335 This Act makes a
distinction on the ground of sex: a disabled woman whose husband dies is not
entitled to a disability allowance, instead she is entitled to a widow’s pension
under the General Widows and Orphans Act. In contrast, a disabled man whose
wife dies retains the right to a disability allowance. The Committee stated in this
case that differences in the result of the uniform application of laws do not per se
constitute prohibited discrimination. 336 The Committee found that the genderspecific distinction regarding this Act was based on reasonable and objective
criteria, in light of the legislative history, the purpose and the application of the
328
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General Disablement Benefits Act. 337 Hence, the Committee concluded that
article 26 had not been violated. 338 However, two Committee members stated in
an individual opinion that article 26 had been violated. 339 According to them a
differentiation with regard to full benefits for disabled women on the sole ground
of marital status as a widow cannot be said to be based on reasonable and
objective criteria. 340 They concluded that the legislature could have included an
exception clause in the General Disablement Benefits Act, which would prevent
the disadvantageous situation of Ms Vos and of all women in the same
position. 341 These individual opinions clearly indicate that the Committee
members did not agree amongst themselves whether or not in this case, there had
been a violation of article 26.
The Committee is stricter in its interpretation as to what it considers to be
reasonable in the Broeks and Zwaan-de Vries cases than in the later cases
regarding complaints about discrimination on the ground of sex in relation to
social security laws. This is related to the fact that the Committee seems to have
adopted in its later case law the approach that in relation to social security laws
States parties should be given a large margin of appreciation. However, the
Committee is not so clear on this matter, as it only vaguely justifies why it
regards certain regulations to be reasonable and objective, as can also be
concluded from the aforementioned cases. 342 In addition, it should also be
mentioned that, as not many complaints regarding discrimination on the ground
of sex have been submitted to the Committee, it is difficult to analyse the general
trends in the Committee’s interpretation of these cases.

4.6 Direct and Indirect Discrimination
According to the definition which the Committee uses, that which “has the
purpose” or has “the effect” of impairing or nullifying the recognition,
enjoyment and exercise by all persons of their human rights and fundamental
freedoms is considered to be discrimination. Purposeful discrimination occurs
when an explicit distinction is made on the basis of sex, which constitutes direct
discrimination. A clear example of direct discrimination is the case of Graciela
Ato del Avellanal versus Peru. 343 Mrs Ato del Avellanal, who owned two
apartment buildings in Lima, wanted to sue a number of tenants for not paying
rent. However, according to the Peruvian law Mrs Ato del Avellanal was not
entitled to sue before the court, because only the husband is entitled to represent
the matrimonial property before the court. 344 The Committee decided in this case
that this provision in the Peruvian Civil Code constituted discrimination on the
ground of sex. 345
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In its concluding observations the Committee also applied the concept of direct
discrimination in relation to discrimination of women. 346 This includes, for
example, issues such as discriminatory laws with respect to marriage, equal pay
and the transmission of nationality to children.
According to the definition of discrimination which the Committee uses, not only
direct discrimination is prohibited, but also indirect discrimination. 347 This is the
case when laws that are neutrally formulated have a discriminatory effect, for
which there is no objective justification. In the case of Rupert Althammer et al.
versus Austria the Committee stated this explicitly:
“The Committee recalls that a violation of article 26 can also result from the
discriminatory effect of a rule or measure that is neutral at face value or without
the intent to discriminate.[Footnote: See the Committee’s general comment No.
18 on non-discrimination…]. However, such indirect discrimination can only
be said to be based on the grounds enumerated in Article 26 of the Covenant if
the detrimental effect of a rule or decisions exclusively or disproportionaly
affect persons having a particular race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.
Furthermore, rules or decisions with such an impact do not amount to
discrimination if they are based on objective and reasonable grounds.” 348
In 2003 the Committee found, for the first time in an individual complaint, a
violation of the prohibition of indirect discrimination, which concerned indirect
discrimination between employers and retired persons with respect to household
benefits. 349 However, indirect discrimination had been addressed, implicitly and
explicitly, in a some earlier cases, such as the case of Singh Bhinder versus
Canada. 350 In this case the complainant explained that, being a Sikh by religion,
he wears a turban in daily life and refuses to wear safety headgear during his
work, as the law requires. 351 He stated that having to wear safety headgear
constitutes a limitation on manifesting his religion and that this requirement was
not necessary to protect public safety, since any safety risk ensuing from his
refusal to wear safety headgear was confined to him. 352 The Committee regarded
the safety legislation as being neutral in the sense that it applies to all persons
without distinction, but it operates in such a way that it discriminates persons of
the Sikh religion. 353 However, the Committee concluded that there was no
violation of article 26, since the legislation requiring the wearing of hard hats is
to be regarded as reasonable and directed towards objective purposes that are
compatible with the Covenant. 354
In the case of Araujo-Jongen versus the Netherlands the Committee explicitly
addressed alleged indirect discrimination, which is rare. As mentioned in the
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previous section, Ms Araujo-Jongen was denied unemployment benefits because,
as a married woman who did not qualify as a breadwinner, she did not meet the
requirements of the Unemployment Benefit Act. 355 The Committee addressed the
alleged indirect discrimination by observing:
“… even if the law in force in 1983 was not consistent with the requirements of
article 26 of the Covenant that deficiency was corrected upon the retroactive
amendment of the law on June 1991. The Committee notes that the author
argues that the amended law still indirectly discriminates her, because it
requires applicants to be unemployed at the time of the application and that this
requirement effectively bars her from retroactive access to benefits. The
Committee finds that the requirement of being unemployed at the time of
application for benefits is, as such, reasonable and objective, in view of
purposes of legislation in question, namely to provide assistance to persons
who are unemployed. The Committee therefore concludes that the facts before
it do not reveal a violation of article 26 of the Covenant.” 356
The Committee concluded that the indirect discrimination was justified since the
requirements of the law are reasonable and objective. 357 Indirect discrimination
can be justified if the consequential differentiation can be justified by the fact
that objective criteria have been used for this differentiation. It can be debated
whether the requirement of being unemployed at the time of application is in this
case justified. This criterion effectively bars only married women, not married
men as these laws did not apply to them, from claiming their benefits
retroactively due to earlier laws which discriminated against women. Applying
this criterion also means that married women do not receive benefits they should
have received for the period they were unemployed. However, it can be argued
that it is reasonable to put a certain limit on retroactively claiming benefits. At
the same time it can be argued that indirect discrimination traditionally occurs
precisely when the equal application of a rule in a formal sense has a
disproportional adverse impact on certain groups. 358
In a later case, the case of J.A.M.B.R. versus the Netherlands 359, the same issue
as in the case of Ms Araujo-Jongen, retroactively claiming unemployment
benefits under formerly discriminatory legislation regarding married women, was
again addressed. However, in the case of Ms J.A.M.B.R. the Committee regarded
the complaint as inadmissible, since:
“The author has failed to substantiate, for purposes of admissibility, that these
provisions were not equally applied to her, in particular that men who belatedly
apply are granted wider retroactive benefits, as from the date in which they
have become eligible for benefits, whereas she as a woman, was denied such
benefits.” 360
Here the Committee only tested whether the relevant provisions constitute direct
discrimination. Cleary this is not the case. The relevant matter in this case is
whether these neutral provisions constitute indirect discrimination, or in other
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words whether the application of these provisions have a discriminatory result. 361
As only married women were formerly discriminated against, and not married
men, men will not need to apply for these retroactive benefits. However, the
Committee did not address the issue of indirect discrimination. 362 The same
approach was followed in other cases regarding social security, where the
Committee only tested the uniform application, and not the discriminatory result,
of the relevant provisions. 363 As has been stated by different commentators, the
Committee has not been very consistent regarding the issue of indirect
discrimination. 364
In its concluding observations the Committee seldom applies the concept of
indirect discrimination. So far, the Committee has only noted in one concluding
observation under the paragraph regarding positive aspects that it welcomed the
recommendations of the Second Commission on the Status of Women, aimed at
eliminating direct and indirect discrimination based on sex.365
It can be concluded that although the scope of application of article 26 includes,
according to the Committee, the concept of indirect discrimination, the
Committee rarely applies this concept. In its views the Committee has applied
the concept of indirect discrimination in very few cases. In its concluding
observations indirect discrimination is not referred to, with a minor exception. A
violation of the concept of indirect discrimination has so far not been found by
the Committee in neither its views, nor in its concluding observations. Hence,
commentators regard the approach of the Committee with respect to applying the
concept of indirect discrimination as rather disappointing. 366

4.7 Positive Measures and Affirmative Action
In a recent individual complaint, of Mr Jacobs versus Belgium, the Committee
addressed the question whether affirmative action measures for women can
actually lead to the discrimination of men not favoured by these measures. 367 Mr
Jacobs considered a quota regulation, entailing that no more than 4 out of 11
non-justice members of a college of the High Council of Justice are of the same
sex, to be in violation of, amongst others, article 26. 368 According to the
Committee:
“…State parties may take measures in order to ensure that the law guarantees to
women the rights contained in article 25 on equal terms with men. […] The
Committee must therefore determine whether, in the case before it, the
introduction of a gender requirement constitutes a violation of article 25 of the
Covenant by virtue of its discriminatory nature, or of other provisions of the
361
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Covenant concerning discrimination, notably articles 2 and 3 of the Covenant,
as invoked by the author, or whether such a requirement is objectively and
reasonably justifiable. The question in this case is whether there is any valid
justification for the distinction made between candidates on the grounds that
they belong to a particular sex.” 369
The Committee pointed out that the aim of the quota, based on the Belgian law
on the promotion of a balance between men and women on advisory boards, is to
increase the number of women in view of the low number of women in advisory
bodies. 370 In addition, the Committee pointed out that the quota concerns just
over one third of the members selected, which does not amount to a
disproportionate restriction of Mr Jacobs’ right of access, on general terms of
equality, to public office. 371 The Committee stated furthermore, that the gender
requirement does not make qualifications irrelevant, since the candidates must
have at least 10 years experience. 372 The Committee explained in this regard that
if female and male candidates are equally well qualified and priority is given to
women, this would not amount to discrimination in view of the aim of the law on
the promotion of equality between men and women. 373 Consequently, the
Committee found that a reasonable proportionality is maintained between the
purpose of the gender requirement and the means applied. 374 Hence, the
Committee concluded that there had been no violation of articles, 2, 3 25 (c) and
26. 375
Ms Ruth Wedgwood added in a concurring individual opinion:
“It is important to note that the constitution or laws of some States Parties to
the Covenant may disdain or forbid any use of the set-asides or minimum
numbers for participation in governmental bodies, and nothing in the instant
decision interferes with that national choice. The Committee only decides that
Belgium is free to choose a different method in seeking to assure the fair
participation of women as well as men in the process of government.” 376
As was also pointed out in section 3.5, the individual opinion in Jacobs versus
Belgium indicates that the Committee members consider it important to leave it
to the discretion of the State party which measures it adopts and whether these
measures include affirmative action measures. Although the Committee clearly
states in its general comments that affirmative action can be applied, in its
concluding observations the Committee only occasionally recommends that a
State party should use affirmative action 377, “if necessary”. 378 More often the
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Committee recommends States parties to take positive measures 379, appropriate
action 380, appropriate measures 381, appropriate steps 382, further measures 383 or to
intensify/increase its efforts. 384 As also stated by Vandenhole, the Committee
seems to be very restrictive in recommending affirmative action. 385
The Committee does not explain in its general comments what affirmative
action, positive or effective measures may concretely entail. In its concluding
observations only a few examples are given of what positive measures or
affirmative action measures States parties can take against discrimination. In
these concluding observations the Committee has recommended States parties to
undertake education campaigns to develop awareness or to eliminate
discrimination. 386 The Committee does not recommend the use of quotas in
either general comments or in concluding observations. Though in one case,
regarding India, the Committee did note under the section “positive aspects” that
the State party had introduced a bill to reserve one third of the seats in Parliament
for women. 387 Apart from this incidental example, the Committee does not
address, let alone recommend, the use of quotas.

4.8 Systemic Discrimination
The Human Rights Committee rarely applies the concept of systemic
discrimination. 388 This is maybe not surprising as article 26 does not explicitly
address systemic discrimination. However, article 26 does provide for “effective
protection against discrimination”(emphasis added). One can argue that, in order
to ensure effective protection against discrimination, discriminatory structures,
prejudices and stereotypes should be addressed, as these can eventually result in
acts of discrimination. In the Broeks case, for example, the State party argued
that the provisions which ensured that married women had to prove – in contrast
to married men - that they were a “breadwinner” in order to receive
unemployment benefits, “corresponded to the then prevailing views in society in
general concerning the role of men and women within marriage and society.”389
This example shows how certain stereotypes and structures can eventually lead
to discrimination. In general comment 28 the Human Rights Committee states in
this regard:
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“States parties should furnish appropriate information on those aspects of
tradition, history, cultural practices and religious attitudes which jeopardize, or
may jeopardize, compliance with article 3, and indicate what measures they
have taken or intend to take to overcome such factors.” 390
The Human Rights Committee identifies here that tradition, culture and religion
can lead to discrimination or unequal treatment of women, but the Committee
does not state that these should therefore be modified. However, it is in that
respect not quite clear what the Human Rights Committee implies in general
comment 28 by:
“The obligation to ensure to all individuals the rights recognized in the
Covenant, established in articles 2 and 3 of the Covenant, requires that States
parties take all necessary steps to enable every person to enjoy those rights.
These steps include the removal of obstacles to the equal enjoyment of such
rights…”(emphasis added) 391
However, it is not likely that the Committee here indirectly addresses structures
or certain stereotypes of women that can lead to discrimination and should hence
be modified, since only in some concluding observations does the Committee
refer to stereotypical or traditional attitudes towards women that can inhibit the
enjoyment by women of their human rights. 392 Moreover, it should be noted that
in its concluding observations as of 2000, it is rare that the Human Rights
Committee addresses stereotypical attitudes regarding the role of women. 393 In
addition, the Human Rights Committee states in just about half of its concluding
observations on this issue that efforts or measures are to be taken in this
regard. 394 Moreover, it is rare that the Committee states which measures, such as
awareness campaigns, could be taken. 395
Reference should also be made to two recent concluding observations,
concerning Kenya and Gambia, in which the Committee stated that it is
concerned about systemic discrimination against women. 396 However, the issues
addressed in relation to systemic discrimination in these concluding observations
generally regard direct discrimination, with respect to inheritance and divorce,
and substantive equality, concerning the low representation of women in political
life. Hence, although the Committee used the term systemic discrimination, this
seems to refer to women being discriminated in different areas, and not systemic
discrimination in the sense of addressing underlying causes.
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4.9 Private Actors
During the drafting of article 26 it was repeatedly emphasised that discrimination
in private relations was a matter of legitimate, personal decision-making, which
is protected against state interference by the right to privacy. 397 But it was also
pointed out in the Third Committee of the General Assembly that States parties
are obliged by article 26 to end discriminatory practices among private parties
regarding employment, schools transportation, hotels, restaurants, theatres, parks,
beaches, etc. 398
As has been pointed out in section 3.7, general comment 28 underlines that
States parties should review their legislation and practices and take the lead in
implementing all measures necessary to eliminate discrimination against women
in all fields, for example by prohibiting discrimination by private actors in areas
such as employment, education, political activities and the provision of
accommodation, goods and services. 399 Also in general comment 18, it is stated
that, regarding the information States parties should provide on article 26, the
Committee wishes to know if there remain any problems of discrimination in
fact, practised either by public authorities or by private persons or bodies. 400 In
general comment 31 the Committee underlines in relation to article 26 that
individuals should be protected from discrimination by private actors in fields
such as work or housing. 401
With respect to unequal treatment and/or discrimination on the ground of sex by
private actors there have, so far, not been any individual complaints submitted to
the Human Rights Committee. This is maybe not surprising, since women often
do not take these cases to court.
In the B.d.B. case discrimination by private actors in relation to work was
addressed. 402 The case of B.d.B. and others versus the Netherlands dealt with the
debated status of a work contract between a part-time therapist and the joint
owners of a physiotherapy practice, on the basis of which an industrial insurance
board (BVG) claimed social security contributions. The Committee concluded
that article 26 should be interpreted to cover not only entitlements which
individuals entertain vis-à-vis the State, but also obligations assumed by them
pursuant to the law. 403 The Committee stated that the State party’s argument that
BVG is not a State organ and that the Government cannot influence concrete
decisions of industrial insurance boards, does not relieve a State of its obligations
under the Covenant when some of its functions are delegated to other
autonomous organs. 404 But the Committee did not find a violation of article 26,
since it regarded the authors of the complaint as not belonging to any identifiable
distinct category of any of the enumerated grounds, including other status, in
article 26. 405
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In its concluding observations the Committee has only in rare instances referred
explicitly to the horizontal effect of article 26. 406 In these concluding
observations the Committee expressed its concern as to the lack of a
comprehensive law prohibiting discrimination in private-sector areas, such as
employment and housing, while underlining that the State party has a duty to
protect persons against such discrimination. However, certain specific issues that
involve private actors, such as domestic violence, are often addressed by the
Committee in its concluding observations. 407 If the Committee refers to a specific
provision in the context of domestic violence it usually refers to article 3, in
combination with other provisions, but rarely to article 26. Other issues that are
addressed in the concluding observations are, for example, women having to
seek permission from relatives to travel and the freedom to choose a marriage
partner. 408

5. Conclusions
As can be concluded from the foregoing sections articles 2 (1), 3 and 26 are often
considered together by the Committee. However, there are also relevant
differences between these three provisions. Hence, the Committee does not
always address these articles together; in the general recommendations the
provisions are addressed separately in several instances. General comment 28 is
in this respect a clear example.
An important difference between articles 2 (1) and 3, on the one hand, and article
26, on the other, is that the latter is an autonomous provision. This makes the
scope of application of article 26 very broad, as it also includes discriminatory
regulations regarding social and economic rights. However, in its views on this
issue, the Committee shows a mixed picture. In some cases regarding
discrimination on the ground of sex with respect to social security legislation, the
Committee regards the distinction on the ground of sex constituting
discrimination; in others, mainly those regarding applications for retroactive
benefits, the Committee considers these differentiations to be reasonable and
objective, and therefore not to constitute discrimination on the ground of sex.
The scope of application of articles 2 (1), 3 and 26 also includes discrimination
by private actors, as can be concluded from different general comments. General
comment 28 clarifies in relation to different provisions of the ICCPR which
issues can be involved in this respect. Also in general comment 31, on article 2,
the Committee indicates that States parties are obliged to take measures to
prevent or address violations of these provisions by private actors. In the
concluding observations issues such as domestic violence are often addressed.
In addition, general comment 28 has clarified that article 3 also includes unequal
treatment of women based upon culture, traditions and religion. The Committee
states in this general comment that these do not constitute a justification for the
unequal treatment of women. This issue was also addressed in a complaint
regarding, amongst others, article 26. In this case the Committee decided that a
long-standing tradition cannot be used as a justification to discriminate against
women.
406

See e.g. the concluding observations on Venezuela, 2001, para. 23; concluding
observations on Croatia, 2001, para. 19.
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See chapter 6, section 4.3 under “Family violence”.
408
See chapter 6, section 2.4.
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With respect to the question of which concepts of discrimination and equality
can be regarded as falling within the scope of application of the three provisions
and whether these concepts are also applied by the Human Rights Committee in
its general comments, views and concluding observations, the following can be
concluded.
Direct discrimination and formal equality, which can be seen as the positive side
of the same coin, both fall within the scope of application of all three provisions.
This can be concluded from the definition of discrimination given by the
Committee in general comment 18, as well as other general comments. Both
concepts are also applied by the Committee in its concluding observations and in
its views.
Indirect discrimination also falls within the scope of application of articles 2 (1)
and 26 that also prohibit indirect discrimination, taking into account the
definition of discrimination which the Committee provided in general comment
18. However, although the concept of indirect discrimination falls within the
scope of application of articles 2 (1) and 26, it is hardly ever applied by the
Committee in its views and in its concluding observations.
The scope of application of articles 2 (1), 3 and 26 all include the concept of
substantive equality. This can be concluded from the different general comments
in which the Committee has stated that positive measures should be taken by
States parties in order to fulfil their obligations under these provisions.
Affirmative action also falls within the scope of application of all three
provisions. However, in general comment 28, no clear reference to affirmative
action is made, apart from one reference in relation to article 25. Also in the
concluding observations, affirmative action is not often recommended by the
Committee. In contrast, other measures which also fall under the concept of
substantive equality are regularly recommended by the Committee in its
concluding observations.
Issues regarding systemic discrimination, such as stereotypes concerning the role
of women, are rarely addressed by the Committee. Stereotyping and traditional
attitudes to the role of women as a mother and a wife, are only addressed in a
few concluding observations. No direct references can be found in the relevant
general comments. Although it seems that article 26 can be interpreted to also
include the concept of systemic discrimination, as it provides for effective
protection against discrimination.
Overall, it can be concluded that the general non-discrimination and equal
treatment provisions of the ICCPR have a broad scope of application and hence
offer extensive protection against discrimination and unequal treatment of
women. With the adoption of general comment 28 the Committee has
demonstrated that it clearly understands the many different ways in which
women can be discriminated or treated unequally. It indicates that the Committee
has realised that women do not always enjoy their human rights in the same way
as men. However, on the other hand, the Committee rarely applies the concepts
of affirmative action and indirect discrimination, which is an important limitation
to the scope of application of these three provisions. Hence, although the Human
Rights Committee pays attention to non-discrimination and equality of women
when it assesses the implementation of the ICCPR, with respect to the three
levels of the framework for analysis, the Human Rights Committee mainly
focuses on the first level, equal treatment of men and women, and only partly on
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the second level, differential treatment in order to advance the position of
women. In addition, it is rare for the Human Rights Committee to apply the
concept of systemic discrimination, the third level.
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Chapter 4:
The General Non-discrimination and Equality Provisions of
the Women’s Convention
------------------------------------------------------------------------------------------------1. Introduction
The adoption of the Women’s Convention was a landmark in the history of
women’s human rights. It entered into force on 3 September 1981, after the
twentieth State had ratified the Women’s Convention. Currently, it is one of the
most widely ratified UN human rights conventions. 409 The Women’s Convention
is often referred to as the International Bill of Rights for Women. Consisting of a
preamble and 30 articles, the Women’s Convention defines what constitutes
discrimination against women as well as incorporating standards relating to
women or having particular significance for women. Some of these had already
been laid down in previous instruments. 410
The Women’s Convention has, like its full name indicates, the goal of ending all
forms of discrimination against women. One of the reasons for the adoption of
the Women’s Convention, as stated in the preamble, is that States were
concerned that, despite the existence of various instruments which should ensure
and promote equal rights for men and women, discrimination against women
continues to exist. 411 So although sex discrimination is explicitly addressed in the
ICCPR, it was considered necessary to adopt a convention that would
particularly focus on discrimination against women. The preamble to the
Women’s Convention recalls that such discrimination “violates the principles of
equality of rights and respect for human dignity”.
Although the purpose of the Women’s Convention is evident, the elimination of
all forms of discrimination against women, it is not always clear how this should
be done. This is related to the fact that the ordinary meaning of the provisions of
the Women’s Convention is not always clear.
In the following sections I will analyse articles 1 to 5 of the Women’s
Convention, the general provisions of the Convention on non-discrimination and
equality. I will examine what they provide for and whether these provisions
include the different concepts of discrimination (direct, indirect and systemic)
and the different concepts of equality (formal and substantive, including
affirmative action). This is done in order to compare the scope of application of
these provisions with the respective general non-discrimination and equal
treatment provisions of the ICCPR. In this regard it is also relevant to refer to
article 23 of the Women’s Convention. Article 23 provides that “nothing in the
present Convention shall affect any provisions that are more conducive to the
achievement of equality between men and women which may be contained: (a)
in the legislation of a State party; or (b) in any other international convention,
409

Only the Convention on the Rights of the Child has been more widely ratified.
These include amongst others: the Convention for the Suppression of the Traffic in
Persons and the Exploitation of Prostitution of Others (1950), the Convention on the
Political Rights of Women (1953), the Convention on the Nationality of Married Women
(1957), and the Convention on Consent to Marriage, Minimum Age for Marriage and
Registration of Marriages (1962).
411
Paragraph 6 of the preamble to the Women’s Convention.
410
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treaty or agreement in force for that State.” Hence, article 23 indicates that if any
other international or national instrument is more conducive to achieving
equality or offers more protection against discrimination, then that instrument
should be applied.
In order to determine the scope of application of articles 1 to 5 of the Women’s
Convention, and whether the aforementioned concepts of discrimination and
equality fall within this scope, I will examine the actual text of these provisions,
also in the light of the object and the purpose of the Women’s Convention.
Furthermore, I will look at how CEDAW has interpreted these articles in its
general recommendations and in its concluding observations. I will also briefly
indicate the main issues that were discussed during the drafting of the articles, in
order to indicate what the drafters intended these articles to provide. However,
the focus will be on how CEDAW interprets these provisions, which can be
different from the intentions of the drafters, due to the dynamic evolution of the
concepts of non-discrimination and equal treatment. 412
In the last section of this chapter I will draw some conclusions about the scope of
application of articles 1 to 5 of the Women’s Convention in relation to the
concepts of discrimination and equality. Finally, I will conclude by addressing
the question of on which level or levels of the framework for analysis CEDAW
focuses. In this respect it should be noted that in general comment 25 CEDAW
indicates a three obligations approach to non-discrimination and equality. 413 It
includes, first, no direct or indirect discrimination against women in laws and the
protection of women against discrimination in the public as well as in the private
sphere. Second, women’s de facto position should be improved through policies
and programmes. Third, addressing the prevailing gender relations and the
persistence gender-based stereotypes that affect women. In this context reference
can also be made to the so-called Groenman Committee, who wrote in 1997 the
first Dutch national report about the implementation of the Women’s Convention
in the Netherlands. In this report the Groenman Committee has interpreted the
Women’s Convention to also contain a three (sub)aims approach in relation to
the Women’s Convention, which main aim is the elimination of all forms of
discrimination against women. This three aims approach entails: 1) realising full
equality before the law and in public administration, 2) improving the position of
women, and 3) combating the dominant gender ideology. 414 These aims are
similar to the aims that are distinguished by CEDAW in general comment 25.
412

We can conclude from the travaux préparatoires of the Women’s Convention that the
different delegates did not often hold a common opinion on how articles 1-5 should be
understood. This makes the travaux préparatoires not a very relevant source for
interpreting the scope of application of articles 1-5. If the drafters had been clear about
how they understood articles 1-5, it could be a useful source for interpreting these articles
in case of ambiguity. That the travaux préparatoires are not very enlightening is
probably also related to the fact that during the drafting of the Women’s Convention the
concepts of equal treatment and non-discrimination were not yet as far developed as they
are nowadays. In those days the legal concepts of indirect discrimination and substantive
equality had not yet been developed and labelled as such.
413
CEDAW General Recommendation 25 (2004), Temporary special measures (article 4
(1)), par. 7.
414
Groenman, L.S., c.s. Het Vrouwenverdrag in Nederland anno 1997 [= The Women’s
Convention in the Netherlands in 1997]. – The Hague: VUGA, 1997, p. 21. Groenman
explains that aim 1 concerns the relation between women and the government (legislator,
executive and judiciary), whereas aim 2 deals with the relation between citizens, between
men and women in society. According to Groenman c.s. these three levels include the
following concepts of discrimination and equality. Aim 1 includes direct and indirect
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As CEDAW’s approach largely overlaps to my three level framework for
analysis, it is my submission that it is to be expected that CEDAW will apply all
these three levels.

2. Article 1
“For the purposes of the present Convention, the term “discrimination against
women” shall mean any distinction, exclusion or restriction made on the basis of
sex which has the effect or purpose of impairing or nullifying the recognition,
enjoyment or exercise by women irrespective of their marital status, on a basis of
equality of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field.”

The elimination of discrimination against women is the basic goal of the
Women’s Convention. This makes article 1 a fundamental provision, since it
defines for all the following provisions of the Women’s Convention exactly how
discrimination has to be understood. In the following sections different elements
of this definition will be studied in order to analyse its scope of application. It
should be noted though that CEDAW has, with some specific exceptions, not
clarified the content of the definition in a general comment. Also its concluding
observations do generally not provide much information on this matter. Hence, in
the following paragraphs other treaty interpretation methods and other sources
will be used.

2.1 Discrimination Against Women
An important issue during the drafting of article 1 was whether discrimination
against either sex, or only against women, should be prohibited in article 1.
Canada and Sweden were in favour of the prohibition of discrimination on the
ground of sex, which was supported by Denmark, Finland, Norway and the
United States. Sweden argued that the purpose of the Convention should be the
elimination of discrimination based on sex, rather than the elimination of
discrimination against women. However, on the basis of a proposal by the United
Kingdom, a text was ultimately adopted which prohibits discrimination against
women. 415 It was thus a deliberate decision to focus solely on discrimination
against women.
discrimination. Groenman explains that women should not be addressed different meaning in a negative manner -, than men by the law. This includes rules that although
they are neutrally formulated, have a disparate impact on women, or in other words
constitute indirect discrimination. Aim 2 of the framework developed by Groenman c.s.,
concerning improving the position of women in society, includes the prohibition of
discrimination against women and the supervision of the implementation of this
prohibition in the relation between citizens. In addition, it is stated that affirmative action
could be used to advance the position of women in society, but this would need to
explicitly motivated. Finally, aim 3 regards, amongst other things, eliminating
stereotypes and prejudices. Groenman indicates that the dominant gender ideology needs
to be unravelled and the subsequent mechanisms of exclusion need to be addressed (p.
22-26).
415
See Rehof, Lars, Guide to the Travaux Préparatoires of the United Nations
Convention on the Elimination of All Forms of Discrimination against Women. Dordrecht [etc.]: Martinus Nijhoff Publishers, 1993, p.46.
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It is an important feature of article 1 that it defines discrimination against women
and not discrimination on the basis of sex. In the ICCPR and ICESCR reference
is made to discrimination or a distinction on the basis of sex. 416 The difference is
that discrimination on the basis of sex can involve discrimination against men or
against women, whereas discrimination against women only concerns women.
Or in other words, the first definition of discrimination is symmetrical, whereas
the second is asymmetrical.
As has also been discussed in chapter 2, if we want to take into account that
members of certain groups in society have a structurally disadvantaged position
in society, we would opt for an asymmetric approach with respect to
discrimination. This entails that non-discrimination is to be interpreted as being
primarily aimed at the protection of structurally disadvantaged groups, and not
primarily at protecting discrimination against members of dominant groups in
society. When applying this approach, affirmative action is regarded as being a
legitimate tool to tackle the structural disadvantage of non-dominant groups in
society. Furthermore, when an asymmetrical approach is used, the test whether a
member of a disadvantaged group is discriminated against will be stricter than
when it concerns members of a dominant group. 417 Also objective justifications
will be interpreted narrowly, in case of alleged discrimination of a person
belonging to a disadvantaged group in society. In contrast, these justifications
could be interpreted more leniently in the case of a member of a dominant group.
If a symmetrical approach is used, the context in which discrimination takes
place is not taken into account. Thus in a symmetrical approach to nondiscrimination affirmative action policies run a risk of being jeopardised, since
they could be regarded as violating the principle of direct discrimination with
respect to the members of a dominant group in society. 418

2.2 Preference
Articles 1 to 4 of the Women’s Convention are influenced by articles 1 and 2 of
CERD. Articles 1 and 2 of CERD were used as a source of inspiration by the
drafters of the Women’s Convention. Most similar are article 1 (1) of CERD, in
which we can find the definition of discrimination, and article 1 of the Women’s
Convention. The definition in the Women’s Convention is almost the same as the
definition of discrimination used in CERD. 419 However, there are a few
differences. One difference concerns the words “or preference”, which can be
found in the definition used in CERD prohibiting “any distinction, exclusion,
restriction or preference”. During the drafting of article 1 of the Women’s
Convention it was stated by several representatives that “preference” was a
desirable idea if it would concern maternity protection, thus it should not be
included in a definition of discrimination against women which would prohibit
preference. 420 The USSR delegation disagreed and argued that women should
416

See articles 2 (1), and 26 of the ICCPR and article 2 (2) of the ICESCR.
Loenen, T., Indirect Discrimination: Oscillating Between Containment and
Revolution. - In: Loenen T. and Rodrigues P. (eds.), Non-discrimination Law:
Comparative Perspectives. - The Hague [etc.]: Kluwer Law International, 1999, p. 205,
206.
418
Loenen, T., Rethinking Sex Equality as a Human Right. - In: Netherlands Quarterly
of Human Rights, No. 3, 1994, p. 270.
419
Article 1 (1) of CERD. See Rehof, Guide to the “Travaux Préparatoires”, p. 44, 46,
47.
420
See Rehof, Guide to the “Travaux Préparatoires”, p. 46, 47.
417
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enjoy a privileged position when they were pregnant or when their children were
very young. 421 The Swedish delegation also favoured the inclusion of
“preference” in the definition, explaining that special temporary conditions
aimed at creating de facto equality between the sexes should not be considered
discriminatory. 422
After an elaborate discussion on the term “preference”, it was finally decided that
“preference” was a problematic term, which should be deleted from the proposed
article 1. 423 Portugal regretted it that “preference” was not included in the
adopted version of article 1, since the argument that the inclusion of the word
“preference” would make maternity protection impossible was hardly
justifiable. 424
It is clear that different notions of equal treatment were used by the distinct
delegations during the drafting of article 1. Indeed, when one would regard every
treatment which would not be identical for men and women as preferential
treatment, maternity protection could be regarded as preferential treatment. But if
we would take into account that men and women are not in a same position when
it comes to pregnancy and childbirth, we would conclude that unequal treatment
is not preferential treatment since women are in a different position to men in
this situation. According to the latter point of view, which the USSR and
Portuguese delegations took, this would mean that if preference was included in
the definition of discrimination, it would not prohibit maternity protection. The
interpretation by the USSR and Portugal is appropriate, since it cannot rightly be
argued that men and women are in the same situation when it comes to
maternity. Maternity protection should thus not be regarded as preferential
treatment.
Another argument was raised by the Swedish delegation, which supported the
inclusion of “preference” in the definition, but they indicated that temporary
special measures for establishing de facto equality between the sexes should not
be considered discriminatory. If, indeed, the word “preference” had been
included in the definition, it would have meant preference on the basis of sex
which leads to impairing or nullifying the enjoyment by women of their human
rights. Clearly, this would not mean that special temporary measures that would
favour women would be prohibited, since these would obviously not impair or
nullify the enjoyment by women of their human rights. However, article 1 also
indicates that human rights should be enjoyed on a basis of equality of men and
women. As I will discuss in the following section, this should probably be
understood as referring to the formal equality of men and women. That would
mean that under article 1 temporary special measures are not allowed, since these
allow for the favourable treatment of women. But article 4, which deals with
temporary special measures, provides that temporary special measures shall not
be considered discrimination as defined in the Women’s Convention.
However, does it make any difference that the word “preference” is not included
in the definition used in the Women’s Convention? Does it make the scope of
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See Rehof, Guide to the “Travaux Préparatoires”, p. 46, 47.
See Rehof, Guide to the “Travaux Préparatoires”, p. 48.
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See Rehof, Guide to the “Travaux Préparatoires”, p. 48.
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See Rehof, Guide to the “Travaux Préparatoires”, p. 48.
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application more restrictive, as has been argued by Burrows? 425 She argues that if
an employer, all things being equal, would give preference to a man, this would
not be prohibited under the Women’s Convention due to the fact that the word
“preference” is not a part of the definition of discrimination under the Women’s
Convention. But if preference is in fact given to a man by an employer, this
employer also makes a distinction on the basis of sex. 426 Thus if a preference is
made on the basis of sex which impairs the enjoyment by women of their human
rights, we can conclude that this also falls under the term “distinction”.
Therefore, the exclusion of the word “preference” in the definition of
discrimination used in the Women’s Convention does not make the scope of
application of this definition any narrower than the one used in CERD.

2.3 On a Basis of Equality of Men and Women
It is the clause “on the basis of equality of men and women” in article 1 that has
been severely criticised by feminist authors. According to Kaufman and
Lindquist this gender-neutral clause only provides for formal equality, or legal
equality as they call it. 427 It is a clause that can be found in many provisions of
the Women’s Convention. 428 Hence, different authors conclude that the
Women’s Convention only offers to women the same rights as men, and does not
take account of the different situation women can find themselves in, and neither
would it offer the possibility to transform society. 429 They submit that formal
equality of men and women is not sufficient to eliminate all forms of
discrimination against women. Indeed, this is clearly not sufficient to eliminate
all forms of discrimination against women. However, it should not be forgotten
that the Women’s Convention does not only provide for formal equality, as will
be addressed in the following sections on articles 3 to 5. However, it seems that
the clause “on a basis of equality of men and women” should be understood as
only including formal equality. As has been pointed out in chapter 2, we can
distinguish 3 different levels on which equality can be addressed: (1) the same
treatment of men and women, (2) the advancement of women by different
treatment and (3) addressing underlying structures that can lead to
discrimination. These three levels interact and partly overlap with each other and
are all relevant. In article 1 the focus is mainly on the first level. However, article
1 does not exclude the second level by also including the concept of indirect
discrimination.
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See for the same line of reasoning Cassel and Guzman, who conclude that restrictions
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Law and Reality of Discrimination against Women. - In: Askin, Kelly and Koenig,
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As indicated in the previous section, it was decided that the Women’s
Convention should only deal with discrimination against women. As is provided
in article 1 and in many other provisions of the Women’s Convention, this
should be done by ensuring women the enjoyment of their human rights, on a
basis of equality with men. 430 The idea being that if women are granted the same
human rights as men, this would eliminate discrimination against women.
However, it was also recognised by the drafters that States should adopt specific
measures to ensure the full development and advancement of women (article 3)
and temporary special measures to accelerate de facto equality between men and
women (article 4 (1)).
The difference between focusing on providing women with the same rights as
men or focusing on eliminating discrimination against women is that the latter
approach leaves (more) space for specific rights for women, because of their
differences with men regarding their sex or their position in society. Providing
women with the same rights as men, or in other words formal equality, leaves no
space for this kind of differential treatment.

2.4 No Justification for Any Distinction
As concluded in a previous section, according to article 1 every distinction made
on the basis of sex which impairs the enjoyment of human rights by women
constitutes discrimination. It is relevant to note that article 1 does not contain a
clause in the sense that a distinction on the basis of sex can be justified if it is
made on reasonable and objective grounds and this would not be considered to
be discrimination. 431 Now every distinction, exclusion or restriction on the basis
of sex which impairs the exercise or enjoyment of human rights by women is
prohibited, even it could be justified on reasonable and objective grounds.
The Human Rights Committee has clarified in its general comment on nondiscrimination that “not every differentiation of treatment will constitute
discrimination, if the criteria for such differentiation are reasonable and objective
and if the aim is to achieve a purpose which is legitimate under the Covenant”.432
The Committee on the Elimination of Racial Discrimination also explains in its
general comment on the definition of discrimination used under CERD that:
“a differentiation of treatment will not constitute discrimination if the criteria
for such differentiation, judged against the objectives and the purposes of the
Convention, are legitimate or fall within the scope of article 1, paragraph 4, of
the Convention [which regards affirmative action]” 433
CEDAW has so far not drafted a general recommendation on how article 1
should be understood. Hence, since the aforementioned clause is not provided for
in article 1 and neither in a general recommendation, any distinction on the basis
of sex which impairs the enjoyment by women of their human rights should be
regarded as suspect. 434 Especially if we take into account that the Women’s
430
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Convention has the goal of eliminating all forms of discrimination. Clearly, this
does not make affirmative action, as provided for in article 4 (1), suspect.
Although a distinction on the basis of sex is indeed made, it does not impair
women’s human rights.

2.5 Direct and Indirect Discrimination
During the drafting of article 1 the Soviet delegation had proposed to include
“direct or indirect denial or limitation of the equality of rights of women with
those of men”. However, this proposal was never included in the final version. 435
It was decided during the drafting to follow the wording of the nondiscrimination definition of CERD.
According to article 1 that which “has the effect” or has “the purpose” of
impairing or nullifying the recognition, enjoyment and exercise by women of
their human rights and fundamental freedoms is considered to be discrimination.
Purposeful discrimination occurs when an explicit distinction is made on the
basis of sex. This is referred to as direct discrimination. But not only
discrimination with the purpose of discriminating against women is prohibited,
but also the unintended discrimination of women is forbidden. This means that
not only direct discrimination against women is prohibited, but also indirect
discrimination. 436 This is the case when, for example, laws that are neutrally
formulated have a discriminatory effect for women for which there is no
objective justification.
Some authors have indicated that it depends on how article 1 is read whether
“effect” could refer to indirect discrimination. 437 If the emphasis is placed on a
distinction “on the basis of sex”, then indirect discrimination does not fall within
the scope of application of article 1. However, most authors conclude that the
emphasis should not be put on that part of article 1 and that, consequently, a
distinction which “has the effect” of impairing women’s human rights constitutes
indirect discrimination. 438 CEDAW also clearly states in its concluding
observations that the definition used in article 1 includes indirect
discrimination. 439 Therefore, CEDAW often recommends States parties in
435
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concluding observations to adopt the definition of discrimination against women
used in article 1 of the Women’s Convention. 440

2.6 Political, Economic, Social, Cultural, Civil or Any Other Field
The last part of the definition, which deals with the enjoyment or exercise “of
human rights and fundamental freedoms in the political, economic, social,
cultural, civil or any other field”, shows that the definition has a very broad
scope of application. It not only concerns the public field, but also the private
field. This is another difference with CERD’s definition of discrimination. The
definition of CERD ends with “or any other field of public life”, whereas the
definition of the Women’s Convention ends with “or any other field”. This has
led to the conclusion that also discrimination in the private field falls under the
definition of discrimination used in the Women’s Convention. 441 CEDAW has
also explicitly stressed the importance of ensuring that non-discrimination
provisions are also applicable to the private field in some concluding
observations. 442 It makes the scope of application of article 1 of the Women’s
Convention substantially wider. This is very important, since many women
suffer from discrimination in the private field.
Furthermore, article 1 provides that it applies to discrimination against women in
different fields: the political, economic, social, cultural, civil or any other field. It
indicates that the definition of discrimination does not only apply to the rights
provided for in the Women’s Convention, but concerns all human rights and
fundamental freedoms. 443 Even though article 1 starts by spelling out that this
definition is phrased “for the purposes of the present Convention”, this merely
refers to the fact that the definition of discrimination as given in article 1 only
applies to the Women’s Convention. The definition given in article 1 concerns
the prohibition of discrimination against women regarding not only those human
rights provided for in the Women’s Convention, but all human rights. 444 Thus
every distinction which is made on the basis of sex and which impairs the
enjoyment of any human right by a woman constitutes discrimination according
to article 1.
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2.7 Marital Status
The clause “irrespective of their marital status” in article 1 indicates that
elimination of discrimination on grounds of marital status is a goal, in addition to
securing the equal enjoyment of human rights and fundamental freedoms by
women. 445 Marital status, which is, as such, a neutral ground, is a ground that has
been used, and is still used, to limit the enjoyment of women of their human
rights and fundamental freedoms. For example, when we look at the reservations
made to the Women’s Convention many of them concern article 16, which deals
with marriage and family life. This part of article 1 should thus be understood as
to ensure that the female spouse is not discriminated against. According to Cassel
and Guzman this explicit reference to the marital status of women is redundant as
married women also fall under the scope of application of article 1, since article
1 covers all women and no exception is made for married women. 446 Although
indeed, married women as such do fall under the scope of application of the
definition in article 1, it is important that article 1 includes a specific reference to
the marital status of women since in many countries marriage is used as a
justification to limit women’s human rights. By explicitly providing that
marriage cannot be used as a justification to discriminate against the female
spouse, the female spouse is specifically protected against discrimination by
article 1.

2.8 Violence Against Women
In 1992 CEDAW adopted general recommendation 19 that deals with violence
against women. This is quite noteworthy, since none of the provisions of the
Women’s Convention explicitly deal with this acute problem. 447 However,
during the drafting of the Convention it was proposed by the Belgian delegate
that article 6 should not only suppress trafficking in women and the exploitation
of women but also “… attacks on the physical integrity of women.” 448 Although
there are no official records of what this proposal was meant to cover, the
Belgian delegate herself has explained that it referred to female circumcision. 449
This was not specifically mentioned as such, since it was considered to be more
diplomatic to phrase it in a general way. 450 Another reason was that in this way
the proposed amendment would have a broader scope of application. 451
Unfortunately, this proposal was withdrawn due to a lack of support. 452 Only
Portugal stated, during a later stage in the drafting process, that they regretted
that the Belgian proposal had not been supported. 453
What is important in the context of article 1 is that in general recommendation 19
CEDAW defines gender-based violence as discrimination against women. In this
general recommendation CEDAW states that gender-based violence “seriously
inhibits women’s ability to enjoy their human rights and freedoms on a basis of
445
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equality with men”. 454 CEDAW defines gender-based violence as “violence that
is directed against a woman because she is a woman or that affects women
disproportionaly”. 455 According to CEDAW gender-based violence, which
impairs or nullifies the enjoyment by women of human rights and fundamental
freedoms, is discrimination within the meaning of article 1. 456
According to Frostell, this is a radical point of view, since a gender-based
practice that lacks an immediate male comparator is subsumed under the concept
of discrimination. 457 She refers to the comparison that is normally made between
the position of men and women in order to determine whether they are in a
different position, and if so, whether this is discriminatory. In the case of genderbased violence it is more difficult to compare the position of men with the one of
women, since only a few men are a victim of this kind of violence. CEDAW
reasons that due to the fact that gender-based violence affects women
disproportionaly, women are indeed in a different position to men. Or in case the
violence is directed against a woman because she is a woman, this also puts her
in a different position to a man. This combined with the notion that gender-based
violence impairs women form enjoying their human rights and freedoms on a
basis of equality with men, leads, according to CEDAW, to discrimination.
Reference can also be made to CEDAW’s inquiry report on the rape and murder
of the women of Juarez (Mexico). 458 In this report CEDAW concluded that the
violence against these women constituted grave and systematic violations of the
provisions of the Women’s Convention and general recommendation 19. 459
We can conclude that general recommendation 19 makes the scope of application
of article 1 wider by including gender-based violence as a form of
discrimination. Furthermore, by defining gender-based violence as
discrimination CEDAW acknowledges that when women are in a structurally
disadvantaged position, this needs to be taken into account when applying the
concept of non-discrimination.

3. Article 2
"States Parties condemn discrimination against women in all its forms, agree to
pursue by all appropriate means and without delay a policy of eliminating
discrimination against women and, to this end, undertake:
(a) To embody the principle of the equality of men and women in their national
constitutions or other appropriate legislation if not yet incorporated therein
and to ensure, through law and other appropriate means, the practical
realization of this principle;
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(b) To adopt appropriate legislative and other measures, including sanctions
where appropriate, prohibiting all discrimination against women;
(c) To establish legal protection of the rights of women on an equal basis with
men and to ensure through competent national tribunals and other public
institutions the effective protection of women against any act of
discrimination;
(d) To refrain from engaging in any act or practice of discrimination against
women and to ensure that public authorities and institutions shall act in
conformity with this obligation;
(e) To take all appropriate measures to eliminate discrimination against women
by any person, organization or enterprise;
(f) To take all appropriate measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices which constitute
discrimination against women;
(g) To repeal all national penal provisions which constitute discrimination
against women."

Article 2 focuses on what States parties have to undertake in order to eliminate
discrimination against women. This makes it a very crucial provision. It is
sometimes also referred to as the heart of the Women’s Convention. 460

3.1 Discrimination in All Its Forms
Article 2 starts by stating that “States Parties condemn discrimination against
women in all its forms”. Especially the last part, “in all its forms”, is interesting.
During the drafting of article 2 it was proposed by the Byelorussians to include
this part. 461 However, the United Kingdom suggested eliminating this part, since
“certain differences in the treatment of the sexes are desirable and this needs to
be recognised in the Convention”. 462 Probably the United Kingdom refers here to
taking special measures and maybe also affirmative action. But prohibiting
discrimination as such does not mean that these measures are also prohibited.
This is only the case if (a) discrimination is defined in a symmetrical manner and
(b) if this definition contains a clause on equality that solely allows for formal
equal treatment. Although the proposed amendment by the United Kingdom was
supported by the United States, it was not adopted by the other countries
involved in the drafting. 463
How should we understand the obligation of States parties to “condemn
discrimination against women in all its forms”? Does this include direct and
indirect discrimination? If we take into account that CEDAW interprets article 1,
460
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which defines what discrimination means for this Convention, so as to include
direct and indirect discrimination, this also applies to article 2 in case it is not
specified what is meant by the term discrimination. Hence, when a reference to
discrimination is made in article 2, without it being specified that it only
concerns direct discrimination, this also includes indirect discrimination.

3.2 General Obligations
Article 2 is both a general and a concrete provision. 464 It contains the general
obligations for States parties to condemn discrimination in all its forms and to
undertake a policy, without delay, to eliminate discrimination against women by
using all appropriate means. But it does not stop there. It continues by indicating
in paragraphs (a) to (g) rather precisely what States parties should undertake to
achieve the aforementioned objectives.
That States parties can use “all appropriate means” to eliminate discrimination
against women, indicates that they have a margin of appreciation in the choice of
means to fulfil this obligation. Although it is more difficult to monitor the
implementation of these obligations, this does not mean that this margin of
appreciation is unlimited. An obligation is created to take at least certain steps
towards the fulfilment of this type of obligation. 465 In this context the general
recommendations adopted by CEDAW, which explain in a more detailed manner
what the obligations of States parties under certain provisions are, can be
instrumental to determine the steps that a State party should take in order to fulfil
its obligations. Furthermore, an obligation to “take all appropriate means” does
not necessarily mean that steps taken by the State party to achieve the specified
goal are wholly within the discretion of that state. 466
States parties are obliged, according to article 2, to undertake “without delay” a
policy of eliminating discrimination against women. This means that as soon as
they have ratified the Women’s Convention they have to start implementing the
Convention.

3.3 Specific Obligations
Article 2 also provides an extensive list of actions which States parties have to
undertake, without delay, as part of their policy to eliminate discrimination
against women. States parties are thus obliged not only to condemn all forms of
discrimination against women, but also to undertake concrete steps to end
discrimination against women. These measures are elaborated in article 2 sub
paragraphs (a) to (g). Article 2 (a) provides that ratifying states must embody the
principle of equality in their national constitutions or other laws. They also have
to adopt legislative and other measures, including sanctions, as appropriate
464
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(article 2 (b)). States parties must establish legal protection against
discrimination through national tribunals and other public institutions to ensure
the effective protection of women against acts of discrimination (article 2 (c)).
Public authorities and institutions in States parties are to refrain from
discriminatory practices (article 2 (d)). States are also obliged to take appropriate
measures to eliminate discrimination against women by any person, organisation
or enterprise (article 2 (e)). States parties must modify or abolish existing laws,
customs and practices that discriminate against women, as well as penal
provisions that amount to discrimination against women (article 2 (f)). They also
have to repeal all national penal provisions that constitute discrimination against
women (article 2 (g)).
We can conclude that the main focus in these paragraphs is on creating legal
protection or amending legislation to end the discrimination of women.
Paragraphs (a), (b), (c), (f) and (g) all provide for these kinds of actions to be
undertaken by the State parties. Furthermore, paragraphs (d) and (e) focus upon
eliminating discriminatory acts by providing that the public authorities have to
refrain from discriminatory acts and that they have to take measures to eliminate
discrimination by any person, organisation or enterprise. Finally, paragraph (f)
does not only concern amending legislation, but also the modification of customs
and practices that constitute discrimination against women.
In the following sections we will address in a more detail what is provided for in
paragraphs (a), (e) and (f). Paragraph (a) will be analysed, since it is quite a
relevant paragraph in relation to article 1. Paragraphs (e) and (f) will also be
examined, as these provisions concern discrimination by private actors and
discriminatory practices and customs.

3.4 Equality Clause in National Legislation
Paragraph (a) provides that the principle of the equality of men and women has
to be embodied in the national constitution or other appropriate legislation.
During the drafting of this paragraph it was debated whether the principle of
equality had to be incorporated in the national constitutions or not. Denmark
stated “it was up to each country to decide whether the principle of equality
would be guaranteed by the Constitution, legislation or other appropriate means,
for example collective agreements”. 467 Due to an amendment by Denmark and
Australia the words “or other appropriate legislation” were included in this
paragraph. 468
It is relevant to note that CEDAW often recommends States parties to include the
definition of discrimination given in article 1 in their national constitution.469 In
contrast, from 1997 onwards CEDAW has, with a few recent exceptions, rarely
recommended that States parties should include a clause on the equality of men
and women in their constitutions. And although this possibility is explicitly
provided for by article 2 (a) of the Convention, CEDAW seems to prefers to refer
to the extensive definition used in article 1, rather than to leave it to the
respective States parties to define in their constitution what the principle of
467
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equality entails. In relation to article 1 CEDAW has made it clear in its
concluding observations that it regards article 1 as referring to both direct and
indirect discrimination. 470 In relation to article 2 (a) CEDAW has not explicitly
clarified what it exactly entails. Hence, the question arises whether article 2 (a),
apart from encompassing formal equality, also includes substantive equality. Or,
in other words, can it be concluded, indirectly, that CEDAW considers the
principle of equality, as referred to in article 2 (a), to also encompass substantive
equality?
In general recommendation 23 CEDAW has stated that States parties should
ensure that temporary special measures are specifically permitted under antidiscrimination legislation or other constitutional guarantees of equality. 471
CEDAW does not specify how this should be done, but there are two
possibilities in this regard. The first option is to include substantive equality in
relevant national laws or the constitution providing for the equality of men and
women. This will allow the use of temporary special measures which provide for
favourable treatment of women in order to achieve substantive equality between
men and women. The second option is that States parties should ensure that the
constitution or anti-discrimination legislation contains a similar clause as article
4 (1) of the Women’s Convention. This provision provides that temporary
special measures aimed at accelerating de facto equality between men and
women are not discriminatory.
In general recommendation 25, which was adopted in 2003, CEDAW indirectly
acknowledges that article 2 (a) also includes substantive equality. In this general
recommendation CEDAW recommends States parties to report under article 2 on
the legal basis of temporary special measures and whether such legislation
provides for the mandatory or voluntary nature of temporary special measures. 472
CEDAW also states in general recommendation 25, though not in relation to
article 2, that States parties should include in their constitution or in their
national legislation provisions that allow for the adoption of temporary special
measures. 473 Here CEDAW repeats what it has also stated in general
recommendation 23, as has been pointed out in the previous paragraph.
In this regard it is also relevant to note that in its concluding observations on
Belgium CEDAW “urges the State party to frame its gender policy in both the
elimination of discrimination and the promotion of equality, which are two
different but equally important goals in the quest for women’s empowerment.”
(emphasis added). 474 In a few other recent concluding observations CEDAW
sometimes also recommended States parties to adopt a definition of
discrimination in accordance with article 1 and with the principle of equality of
men and women provided by article 2 (a). 475 Hence, it can be concluded that
CEDAW makes a distinction between the concept of discrimination, including
direct and indirect discrimination, and the concept of equality, including both
formal and substantive equality.
470

See section 2.5 of this chapter.
CEDAW General recommendation 23 (1997), paras. 15 and 33.
472
CEDAW General recommendation 25 (2004), Temporary special measures (article 4
(1)), para. 30.
473
CEDAW General recommendation 25 (2004), Temporary special measures (article 4
(1)), para. 31.
474
Concluding observations on Belgium 10/06/2002, para. 146.
475
See e.g. concluding observations on Latvia, 14/07/2004, paras. 45 and 46; concluding
observations on Algeria, 11/01/2005, paras. 139 and 140.
471

91

Oostland, Non-discrimination and Equality of Women
If we conclude that article 2 (a) also encompasses substantive equality, does this
also mean that there is a difference between the clause “on a basis of equality”,
which is used in, amongst others, article 1, and the clause “the principle of
equality”, as used in article 2 (a)? As is concluded in the respective sections on
article 1, the clause “on a basis of equality” is generally regarded as referring
only to formal equality. However, there is an important difference between these
two clauses. In article 2 (a) reference is made to the principle of equality of men
and women, which according to this provision, has to be embodied in national
legislation. Based on the analysis of the aforementioned general
recommendations which indicates how CEDAW interprets this principle of
equality, we can conclude that this principle also includes substantive equality.

3.5 Discrimination by Non-State Actors
The Women’s Convention does not solely address discrimination by the state or
by actors that represent the state. According to article 2 (e) States are also
obliged “to take all appropriate measures to eliminate discrimination against
women by any person, organisation or enterprise.” It thus addresses the
discrimination against women by both state and non-state actors. Moreover, this
provision obliges States parties specifically to take appropriate measures to
eliminate discrimination against women by non-state actors. This is quite unique,
since most international human rights treaties are usually limited to the conduct
of the state or its agents. Under article 2 (e) a State party is accountable for
discrimination by a private actor, unless the state has taken appropriate measures
to prevent or address a violation of this prohibition. This is especially relevant in
the context of the elimination of discrimination against women, since many
women suffer from discrimination within their private environment by their
family, community, employer or others.
Regarding violence against women, which is also often perpetrated by private
actors, CEDAW has indicated in two general recommendations what States
parties should undertake in order to eliminate this form of discrimination. In
general recommendation 12 CEDAW recommends that States parties should
include in their periodic reports information about the “legislation in force to
protect women against the incidence of all kinds of violence in everyday life
(including sexual violence, abuses in the family, sexual harassment at the
workplace, etc.)” and the “existence of support services for women who are the
victims of aggression or abuses”. 476 In general recommendation 19 CEDAW
indicates that “States may also be responsible for private acts of discrimination if
they fail to act with due diligence to prevent violations or to investigate and
punish acts of violence, and for providing compensation.” 477 CEDAW also
repeats this in more general terms by recommending that States parties “should
take appropriate and effective measures to overcome all forms of gender-based
violence, whether by public or private act.” 478 We can therefore conclude that if
States parties do not take appropriate measures to prevent or overcome violence
against women or other forms of discrimination against women by private actors,
States parties might violate their obligation under article 2 (e).

3.6 Modify Discriminatory Laws, Customs and Practices
476

CEDAW General recommendation 12 (1989), paras. 1 and 2.
CEDAW General recommendation 19 (1992), para. 9.
478
CEDAW General recommendation 19 (1992), para. 24 (a).
477

92

Oostland, Non-discrimination and Equality of Women

As has been indicated in the aforementioned, article 2 (f) goes beyond law
reform and requires that States parties ensure that also customs and practices that
discriminate against women are abolished. This seems to be rather crucial in the
elimination of discrimination against women, since discrimination against
women is often also embedded in customs and practices. In this regard there is an
overlap with article 5 (a), as this provision concerns, amongst other things, the
elimination of customary and other practices that are based on inferiority or
stereotyping of women and men. In its recent concluding observations CEDAW
also often refers to articles 2 (f) and 5 together. 479 In addition, it is also relevant
to note that these customs and practices often entail discrimination by private
actors, which shows the strong interconnection between article 2 (e) and article 2
(f).
As CEDAW states in general recommendation 19, while referring to articles 2
(f), 5 and 10 (c): “Traditional attitudes by which women are regarded as
subordinate to men or as having stereotyped roles perpetuate widespread
practices involving violence or coercion, such as family violence and abuse,
forced marriage, dowry deaths, acid attacks and female circumcision.” 480
CEDAW adds that “Such prejudices and practices may justify gender-based
violence as a form of protection or control of women.” 481 CEDAW continues by
stating that the “effect of such violence on the physical and mental integrity of
women is to deprive them the equal enjoyment and exercise and knowledge of
human rights and fundamental freedoms.” 482 CEDAW thus clearly underlines the
importance of the modification of these practices in order to ensure that women
are not deprived of the enjoyment of their human rights. In this regard CEDAW
states that States parties “should identify the nature and the extent of attitudes,
customs and practices that perpetuate violence against women”. 483 CEDAW adds
that States parties should also take effective measures to overcome these attitudes
and practices. In this regard “States should introduce education and public
information programmes to help eliminate prejudices which hinder women’s
equality.” 484
In general recommendation 21 CEDAW refers in many paragraphs to the fact
that customs and practices can discriminate against women in marriage and
family relations. 485 This regards the role of customs and practices in relation to,
amongst other things, women’s restricted right to litigate, unequal status within
the family, forced marriages, an unequal division of property at the end of a
marriage or with respect to inheritance. Consequently, CEDAW concludes that
“States parties should introduce measures directed at encouraging full
compliance with the principles of the Convention, particularly where religious or
private law or custom conflict with those principles.” 486 In the concluding
observations it is also often indicated by CEDAW that discriminatory practices
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and customs are an important factors that affect the implementation of the
Women’s Convention. 487
Paragraph 2 (f) thus makes the scope of application of the Women’s Convention
significantly wider by not only addressing discriminatory laws, but also
discriminatory customs and practices, which are some of the more persistent
forms of discrimination that are deeply entrenched in many societies.

4. Article 3
"States Parties shall take in all fields, in particular in the political, social,
economic and cultural fields, all appropriate measures, including legislation, to
ensure the full development and advancement of women, for the purpose of
guaranteeing them the exercise and enjoyment of human rights and fundamental
freedoms on a basis of equality with men.”
Like article 2, article 3 contains a general obligation of what States parties have
to undertake. But whereas article 2 also specifies what in particular needs to be
undertaken to eliminate discrimination against women, article 3 contains a very
general aim: to ensure the full development and advancement of women. In the
following sections the scope of application of this general aim of article 3 will be
analysed.

4.1 Main Issues During the Drafting
During the drafting of article 3 it was first proposed by the Philippines to provide
that States parties had to undertake concrete measures to ensure the adequate
development and advancement of women. 488 However, during the drafting this
proposal was amended into undertaking all appropriate and necessary measures,
which in the final adopted version became undertaking all appropriate
measures. 489 The finally adopted text of article 3 clearly indicates that States
parties have to actively engage themselves in undertaking measures specifically
for women to ensure the full development and advancement of women.

4.2 On a Basis of Equality with Men
Although article 3 provides that measures have to be taken to ensure the full
development and advancement of women, article 3 also provides that these
measures have to be taken to ensure for women the exercise and enjoyment of
their human rights on a basis of equality with men. When the scope of
application of article 1 was discussed, it was concluded that the clause “on a
basis of equality of men and women” is generally understood only to mean the
formal equality of men and women. Due to a clause on the prohibition of indirect
discrimination, substantive equality is implicitly also partly provided for in
article 1, but only in as far as substantive equality overlaps with the prohibition
of indirect discrimination.
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However, what about article 3? It contains an almost identical clause on equality
as contained in article 1. Does this mean that we should understand this equality
clause of article 3 in the same manner, that it also only concerns formal equality?
If we would indeed conclude that this clause in article 3 would also only
encompass formal equality, article 3 could not provide that States parties should
take specific measures for women. In this regard there are two important
differences between articles 1 and 3. One difference concerns the wording of
these clauses; the other difference concerns the subject-matter of these two
provisions. Article 1 regards “on a basis of equality of men and women”,
whereas article 3 concerns “on a basis of equality with men”. This might not
seem to be a major difference, but when we put this in the context of article 3 it
does make a difference, as we will see in the context of the second difference.
This second difference concerns the subject-matter of articles 1 and 2. In article 1
“on a basis of equality of men and women” refers to the equal enjoyment and
exercise by men and women of human rights and fundamental freedoms. In
article 3 the measures to ensure the full development and advancement of women
should be undertaken “for the purpose of guaranteeing them [women] the
exercise and enjoyment of human rights and fundamental freedoms on a basis of
equality with men”. Thus, in order to ensure that women can equally exercise
and enjoy their human rights like men, measures should be taken to ensure the
full development and advancement of women. Hence, article 3 recognises
implicitly that the de facto situation between men and women is not equal and
that measures should therefore be taken to correct this situation. This means that
article 3 provides for substantive equality of men and women, by means of all
appropriate measures.

4.3 All Appropriate Measures
Article 3 states that all appropriate measures to ensure the full development and
advancement of women should be taken by the States parties. But which
measures can be regarded as falling within the scope of application of article 3?
Does this, for example, also include affirmative action measures, such as quotas?
Or should these measures be regarded as falling only within the scope of
application of article 4 (1), which provides for temporary special measures?
Unfortunately general comment 25, which deals with temporary special
measures as provided for by article 4 (1), does not address the relationship
between articles 3 and 4 (1). 490 However, CEDAW does state in this general
recommendation that States parties should clearly distinguish between temporary
special measures under article 4 (1) and other general social policies to improve
the situation of women. 491 CEDAW explains that not all measures that are
potentially favourable to women are temporary special measures. 492 CEDAW
adds that providing general conditions in order to guarantee the human rights of
women to ensure them a life of dignity and non-discrimination are not regarded
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as being temporary special measures. 493 Although CEDAW tries to clarify what
it concerns as falling under general social policy, the aforementioned explanation
given in general recommendation 25 is rather general and vague. It seems that
CEDAW wants to distinguish between affirmative action measures and measures
that should lead to substantive equality. However, it is difficult to draw an exact
line between these measures, as affirmative action measures also fall within the
category of measures that aim to ensure substantive equality. Hence, as article 3
provides for substantive equality and article 4 (1) provides for temporary special
measures, temporary special measures can also be regarded as falling under the
category of measures provided by article 3 to ensure the full development and
advancement of women. Article 3 also indicates that in this regard all appropriate
measures should be taken by States parties. So although temporary special
measures are explicitly provided for in another article, article 4 (1), it can be
concluded that these measures also fall within the scope of application of article
3.
The fact that article 4 (1) allows for affirmative action and quotas (see the
following sections), probably explains why CEDAW rarely refers to article 3 in
its general recommendations. In that regard it is also relevant to note that
CEDAW seldom refers to article 3 in its concluding observations. 494 Only in
general recommendations 18 and 25 can a reference to article 3 alone be found.
In general recommendation 18, concerning disabled women, CEDAW
recommends that information on special measures for disabled women is
provided by States parties. However, this general recommendation does not
clarify what kind of measures States parties should take. In general
recommendation 25 CEDAW asks States to report under article 3 about
institutions that are responsible for the implementation and supervision of
temporary special measures. 495 This issue has also been addressed in another
general recommendation, however, without a reference being made to article 3.
In general recommendation 6 CEDAW recommends States parties, amongst
others, to establish or strengthen national machinery with adequate resources to
advice on the impact of government policies, to monitor the situation of women
and to help formulate new policies and carry out strategies and measures to
eliminate discrimination against women. 496 The existence of effective national
machinery is also often addressed by CEDAW in its concluding observations. 497
Apart from the aforementioned references CEDAW only refers to the
combination of articles 2 and 3, and sometimes 24, in two general
recommendations. In general recommendation 19, on violence against women,
CEDAW states that articles 2 and 3 entail a comprehensive obligation to
eliminate discrimination in all its forms in addition to the specific obligations
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under articles 5 to 16. 498 In general recommendation 21 CEDAW refers to
articles 2, 3 and 24 while indicating that it is consistent with these provisions that
States parties gradual withdraw their reservations, in particular to articles 9, 15
and 16.. 499 Thus CEDAW seems to underline that article 3 establishes a general
obligation in relation to the specific obligations under articles 5 to 16. Again
CEDAW does not clarify what article 3 requires States parties to undertake.

4.4 Not Temporary
If we compare article 3 with article 4 (1), there is another relevant difference.
Whereas temporary special measures should be discontinued when, according to
article 4 (1), the objectives of equality of opportunity and treatment have been
achieved, a time-limit is not provided for in article 3. Taking these differences
into account and the fact that article 3 provides that all appropriate measures
should be taken, we can conclude that article 3 has a much broader scope of
application than article 4 (1). Taking this into account, it is somewhat surprising
that CEDAW seldom refers to article 3 in its concluding observations. Instead
CEDAW has a strong focus on article 4 (1), as we will see in the following
sections on article 4 (1). The reason for this lack of application concerning article
3 could be that article 3 is phrased in such general terms that it could be argued
that it lacks clarity and specification. This could, however, be overcome if
CEDAW would draft a general recommendation in which it could clarify what it
concerns as falling within the scope of application of article 3.

4.5 In All Fields
According to article 3, these measures have to be taken in all fields, in particular
in the political, social, economic and cultural fields. This gives article 3, like
article 1, a very broad scope of application. In that regard CEDAW recommends
States parties in general recommendation 18 to provide information on measures
taken for disabled women, “including special measures to ensure that they have
equal access to education and employment, health services and social security,
and to ensure that they can participate in all areas of social and cultural life.”
Furthermore, it should be noted that the words “shall” and “ensure” indicate that
States parties are obliged to take measures to ensure women’s full development
and advancement in all fields. Hence, article 3 is of a mandatory nature.

5. Article 4 (1)
"1. Adoption by States Parties of temporary special measures aimed at
accelerating de facto equality between men and women shall not be considered
discrimination as defined in the present Convention, but shall in no way entail as
a consequence the maintenance of unequal or separate standards; these
measures shall be discontinued when the objectives of equality of opportunity
and treatment have been achieved”.
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In this section I will first analyse the scope of application of article 4 (1),
followed by an analysis of article 4 (2). An important difference between article
4 (1) and article 4 (2) is that the first provision deals with temporary special
measures, whereas the second concerns special measures that are not temporary.
As we will see in the following sections, this difference concerns the fact that
article 4 (1) aims to accelerate de facto equality between men and women, while
article 4 (2) aims to protect maternity.

5.1 Main Issues During the Drafting
During the drafting of article 4 (1) France and the United Kingdom stated that
the Convention should not require governments to impose “reverse
discrimination”, as this would mean a departure from equal status and
opportunities and would not be in the long-term interest of women themselves.
But the United Kingdom stated that positive action should be permitted - but not
required - in specific fields to equalise the opportunities for women in situations
where this might be necessary to overcome an undesirable historical link.
However, according to the United Kingdom it should be regarded as a temporary
measure, which in the long term should become unnecessary. 500

5.2 Temporary Special Measures
Article 4 (1) provides for temporary special measures to accelerate de facto
equality between men and women. Although this overlaps with article 3, which
provides for the full development and advancement of women on a basis of
equality with men, article 4 explicitly provides that taking different measures for
women should accelerate de facto equality between men and women. Hence, it is
apparent that article 4 concerns substantive equality. But what is actually meant
by the term “temporary special measures”?
In 2003 CEDAW adopted general recommendation 25 on “temporary special
measures”, as provided for in article 4 (1). In this general recommendation
CEDAW explains in 39 paragraphs, amongst other things, what is meant by the
term “temporary special measures”. In this regard the term “temporary” seems to
be rather clear; it indicates that these special measures should be temporary.
CEDAW also states in general recommendation 25 that these measures should
not be deemed necessary forever. However, CEDAW also underlines that the
meaning of temporary may result in the application of such measures for a long
period of time. 501 CEDAW elaborates that the duration of temporary special
measures should be determined by its functional result in response to a concrete
problem and not by a determined passage of time. 502 If these measures have
achieved the desired goals and are sustained for a certain period of time, then
temporary special measures must be discontinued. 503 We can conclude from this
that although temporary special measures have to be terminated when they
achieve their goal, CEDAW underlines that it might take a long time before these
500
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measures have achieved their objective. Furthermore, it is not the simple passage
of time, but achieving the goal that determines the “temporary” aspect of
temporary special measures.
In relation to the term “special”, CEDAW states in general comment 25 that the
use of this term sometimes casts women and other groups who are subject to
discrimination as weak, vulnerable and in need of “special” measures in order to
participate or compete in society. CEDAW elaborates that the real meaning of
the term “special” in article 4 (1) is that temporary special measures are designed
to serve a specific goal. 504
The “measures” that States parties can take in the context of temporary special
measures are very diverse. In general recommendation 25 CEDAW indicates that
this can entail legislative, executive, administrative and other regulatory
instruments, policies and practices such as outreach or support programmes; the
allocation and/or reallocation of resources; preferential treatment; targeted
recruitment, hiring and promotion; numerical goals connected with time frames;
and quota systems. 505 CEDAW adds that the choice of a particular measure will
depend upon the context in which article 4 (1) is applied and on the specific
goals to be achieved. 506
CEDAW also states in general recommendation 25 that the adoption of
temporary special measures might lead to a discussion on the qualifications and
merit of the targeted group or individuals, especially in the case of preferences
for allegedly lesser-qualified women over men in areas such as politics,
education and employment. 507 However, CEDAW underlines that questions of
qualifications and merit need to be reviewed carefully for gender bias as they are
normatively and culturally determined. CEDAW adds to this that in relation to
selection or election to public and political office, factors other than
qualifications and merit, including the principles of democratic fairness and
electoral choice, may also have to play a role. 508
As we already saw in the section on the drafting history of article 4 (1), different
terminology is used to describe measures that are taken to achieve substantive
equality between men and women. Terms such as affirmative action, positive
measures, reverse discrimination and temporary special measures are all used to
describe these kinds of measures. As CEDAW states in general recommendation
25, these terms emerge from the discussions and varied practice found in
different national contexts. It elaborates in a footnote that the terms “reverse” or
“positive” discrimination are criticised by a number of commentators as being
inappropriate. CEDAW states that the term positive action, widely used in
Europe, creates confusion as it is also used in another sense in international
human rights, namely concerning positive State action. Finally, CEDAW states
that the term affirmative action is used in the United States of America. We can
conclude from this that CEDAW does not object to the use of this term. CEDAW
504

CEDAW General recommendation 25 (2004), Temporary special measures (Article 4
(1)), para. 21.
505
CEDAW General recommendation 25 (2004), Temporary special measures (Article 4
(1)), para. 21.
506
CEDAW General recommendation 25 (2004), Temporary special measures (Article 4
(1)), para. 22.
507
CEDAW General recommendation 25 (2004), Temporary special measures (Article 4
(1)), para. 23.
508
CEDAW General recommendation 25(2004), Temporary special measures (Article 4
(1)), para. 23.

99

Oostland, Non-discrimination and Equality of Women
states that it has also used different terms in its previous general
recommendations and concluding observations However, CEDAW adds that in
the future it will only use the term “temporary special measures”. 509 By
choosing to use the term temporary special measures, CEDAW uses the exact
text of the Convention. In addition, the term temporary special measures is less
“contaminated” than the term affirmative action, due to the controversies
surrounding the latter term.

5.3 Not Discrimination
According to article 4 (1) temporary special measures aimed at accelerating de
facto equality between men and women shall not be considered discrimination as
defined in the present Convention. What does this mean? Is this clause to be
regarded as allowing an exception to discrimination, as defined in article 1 of the
Women’s Convention? Or should we consider this clause to be a clarification, to
underline that temporary special measures do not amount to discrimination? In
order to answer these questions we will look at two relevant clauses of article 1.
In article 1 it is defined that the enjoyment of human rights should be “on a basis
of equality of men and women”. I have concluded that this equality clause is
regarded as only referring to formal equality of men and women. Nevertheless,
implicitly substantive equality is also partly provided for in article 1 due to a
clause prohibiting indirect discrimination, but only in as far as substantive
equality overlaps with the prohibition of indirect discrimination. 510 Although
both concepts deal with an equal outcome, the overlap between the two is only
limited as I indicated in chapter 2. To summarise briefly, the main differences are
that, first, indirect discrimination only takes place if there is no objective
justification for the difference in result. Second, substantive equality is a broader
concept since it requires more than eradicating indirect discrimination, it calls for
differential treatment of men and women. Thus whereas indirect discrimination
can challenge seemingly neutral rules and regulations, it will not necessarily
change these standards. Hence, we can conclude that, since the prohibition of
indirect discrimination has only a limited overlap with substantive equality, it
seems necessary that article 4 (1) makes an exception to the definition of
discrimination given in article 1 in order to ensure that affirmative action is
allowed. That article 4 (1) thus provides an exception, seems to be a logical
conclusion. 511
However, article 1 also provides that discrimination against women concerns any
distinction made on the basis of sex, which impairs or nullifies the enjoyment or
exercise by women of their human rights. Temporary special measures that
favour women do not impair or nullify the enjoyment by women of their human
rights. This means that these measures are, therefore, not prohibited according to
article 1 of the Convention. 512 Or as Marc Bossuyt has stated in his report on the
concept and practice of affirmative action: not every different treatment is
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prohibited, only those treatments that result in discrimination. 513 Thus article 4
(1) would not, from this perspective, make an exception to article 1, but it
clarifies that temporary special measures are not discriminatory according to the
definition used in article 1.
Like the definition provided in article 1, which is not gender-neutral, article 4 (1)
is also not gender-neutral. It allows temporary special measures that will benefit
women in order to accelerate de facto equality between men and women. Thus
whereas one could say that the starting point is that men and women should be
treated equally, the drafters recognised that this is not always a solution since
women are in a disadvantaged position compared to men. In those circumstances
treating men and women the same can perpetuate these unequal positions. In
order to solve this, affirmative action may be necessary.
Although it is not quite clear whether the drafters intended an exception or a
clarification in the clause which states that temporary special measures shall not
be considered discrimination as defined in the Convention, we can conclude that
this clause should not be regarded as providing an exception to the prohibition of
discrimination. According to article 1 not every different treatment leads to
discrimination, only treatment that results in impairing the enjoyment by women
of their human rights. But according to the definition of discrimination given in
article 1, temporary special measures do not fall within the scope of this
definition, as these do not impair women’s enjoyment of their human rights.
Consequently, the clause that temporary special measures shall not be considered
discrimination as defined in this Convention cannot be understood to be an
exception to the discrimination definition in the Convention. This clause can
only be understood as being a clarification, underlining that temporary special
measures are indeed according to first article’s definition not discriminatory.
Thus these measures do not violate the prohibition of direct and indirect
discrimination against women.
In general recommendation 25 CEDAW also underlines that the application of
temporary special measures under article 4 (1) should not be regarded as an
exception to the prohibition of discrimination, but rather as an emphasis that
temporary special measures are part of a necessary strategy by States parties
directed towards the achievement of the de facto equality of men and women in
the enjoyment of their human rights. 514

5.4 Conditions
As has also been indicated in section 5.2, article 4 (1) requires that special
measures are temporary. This is a clear difference from article 3, which does not
include a time-limit. Article 4 (1) provides that these measures shall be
discontinued when the objectives of equality of opportunity and treatment have
been achieved. The condition that the special measures should be temporary is
connected with the second condition, that these special measures shall in no way
entail as a consequence the maintenance of unequal or separate standards. This is
the prohibition of the so-called “separate but equal” doctrine, the doctrine which
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was used to legitimise apartheid. A third condition is that the temporary special
measures are used to accelerate de facto equality between men and women.
The first and the third condition are somewhat problematic, since although they
both concern substantive equality, they are not completely overlapping. The first
condition requires that temporary special measures are used to accelerate de facto
equality between men and women. The third condition requires that they are
ended when the objectives of equality of opportunity and treatment have been
achieved. These two goals cannot be regarded as being exactly the same, since de
facto equality is a wider concept than equality of opportunity and treatment. 515
De facto equality concerns the complete factual situation of a person compared
to another, not just equality of opportunity and equal treatment. Consequently,
there is also a difference in the kind of temporary special measures that are
indicative of contributing to de facto equality or to equality of opportunity. As
Bossuyt has indicated in his report, affirmative action measures that contribute to
the ideal of equality of opportunity will include measures aimed at skill-building
and gender-blind decision-making (affirmative recruitment and affirmative
preference). 516 Affirmative action which has as an aim to contribute to de facto
equality - or equality of results as Bossuyt calls it - will include measures such as
quotas, reservations and goals, so-called hard affirmative action measures. 517
These latter measures are thus further-reaching than affirmative action measures
used to ensure equality of opportunity.
What does this mean for article 4 (1)? Article 4 (1) states that the aim of
temporary special measures is to accelerate de facto equality. Thus when
temporary special measures are used to accelerate de facto equality between men
and women, they fulfil the aim as stated in article 4 (1). Hence, they should thus
be regarded as being allowed under article 4 (1). However, certain temporary
special measures might not be in line with the more narrow condition of equality
of opportunity and treatment. It can be concluded that article 4 (1) is not clear on
this issue. It shows that the drafters did not recognise the difference between de
facto equality and equality of opportunity. In the following section I will look at
how CEDAW has interpreted article 4 (1) in this regard.

5.5 De Facto Equality or Equality of Opportunity and Treatment?
Is article 4 (1), according to CEDAW, aimed at accelerating de facto equality or
at creating equality of opportunity and treatment? To answer this question we
will first look at general recommendation 25. In general recommendation 25
CEDAW states that equality of results is the logical corollary of de facto
equality. 518 Furthermore, CEDAW states in this general recommendation that
“the application of temporary special measures in accordance with the
Convention is one of the means to realize de facto or substantive equality for
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women.” 519 This is repeated in subsequent paragraphs on the meaning and scope
of article 4 (1). 520
From general recommendation 23 it can indirectly be concluded that CEDAW
interprets article 4 (1) to have as an aim to accelerate de facto equality and not
just equality of opportunity and treatment. In paragraph 15, in which CEDAW
explains why States parties have to take temporary special measures in relation
to articles 7 and 8 of the Convention, CEDAW states that:
“While removal of de jure barriers is necessary, it is not sufficient. Failure to
achieve full and equal participation of women can be unintentional and the
result of outmoded practices and procedures which inadvertently promote men.
[…] The formal removal of barriers and the introduction of temporary special
measures to encourage the equal participation of both men and women in the
public life of their societies are essential prerequisites to true equality in
political life”(emphasis added). 521
Furthermore, when looking at which temporary measures CEDAW recommends
to States parties in its concluding observations, it is the use of quotas that is often
recommended. 522 Again, this indicates that CEDAW considers the aim of
temporary special measures to be de facto equality and not just the more narrow
equality of opportunity. By providing that temporary special measures should
have as an aim the acceleration of de facto equality, article 4 (1) thus leaves a
very broad scope for the application of temporary special measures, varying from
measures such as skill-building and a preference for a woman in cases of equal
qualifications with male candidates, to the use of quotas and reservations.

5.6 Examples of Temporary Special Measures
In its concluding observations CEDAW has reiterated the need to adopt
temporary special measures to ensure equal participation by women in education,
the economy, politics and employment. 523 These four areas can also be found in
general recommendation 5, which are again referred to in general
recommendation 25, where CEDAW indicates that temporary special measures
should be used to advance women’s integration in four areas: education, the
economy, politics and employment. 524 CEDAW adds in general recommendation
25 that temporary special measures should also be adopted in the areas of credit
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and loans, sports, culture and recreation and legal awareness. 525 However, in
practice the fist four areas are the most relevant.
In general recommendation 5, CEDAW also indicates which kind of measures
could be regarded as being temporary special measures. CEDAW states that
these include measures such as positive action, preferential treatment or quota
systems. 526 Regarding articles 7 and 8, on the participation of women in political
and public life, CEDAW has adopted an extensive general recommendation,
general recommendation 23. In this general recommendation CEDAW is more
elaborate and specific about which temporary measures could be used. CEDAW
mentions as examples of temporary special measures:
“recruiting, financially assisting and training women candidates, amending
electoral procedures, developing campaigns directed at equal participation,
setting numerical goals and quotas and targeting women for appointment to
public positions such as the judiciary or other professional groups that play an
essential part in the everyday life of all societies.” 527
In general recommendation 25 CEDAW elaborates more generally on which
measures one can consider to be temporary special measures. According to
CEDAW these can include:
“a wide variety of legislative, executive, administrative and other regulatory
instruments, policies and practices, such as outreach or support programmes;
allocation and/or reallocation of resources; preferential treatment; targeted
recruitment, hiring and promotion; numerical goals connected with time
frames; and quota systems.” 528
CEDAW adds that the choice of a certain measure depends on the context within
which it is applied and the specific goal it aims to achieve. 529 Moreover,
CEDAW underlines that a careful distinction needs to be made between
measures of an ongoing and a permanent nature, particularly in the field of
health, and measures of a temporary nature. 530 As indicated in the previous
section, in its concluding observations CEDAW often recommends the use of
quotas.
One could actually disagree with CEDAW as to whether all the examples given
in general recommendations 5 and 23 fall under article 4 (1). Some of them could
be considered to be measures that fall under article 3, like e.g. positive action and
the training of women candidates. CEDAW has not clarified in its general
recommendations or in concluding observations which measures actually fall
under article 3 and which measures fall under article 4 (1). It is relevant to make
this distinction, since, contrary to article 4 (1), article 3 contains an obligation for
States parties to take measures to ensure the full development and advancement
525
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of women. Furthermore, the measures under article 3 do not have a time-limit. It
seems that CEDAW does not have a clear idea of which measures fall under
article 3 and which measures fall under article 4 (1). It is indeed not an easy issue
to resolve. However, by only referring to article 4 (1) in the case of special
measures, CEDAW does not make use of the possibilities which article 3 offers.

5.7 Mandatory or Not?
An important question is whether or not article 4 (1) creates an obligation for
States parties to take temporary special measures. As we discussed in the
previous section article 3 obliges States parties to take all appropriate measures
to ensure the full development and advancement of women. Article 4 (1)
provides that the “adoption by States Parties of temporary special measures
aimed at accelerating de facto equality between men and women shall not be
considered discrimination”. Hence, article 4 (1) does not provide that States
parties are obliged to take temporary special measures, it only states that these
measures shall not be considered to be discrimination, which article 1
prohibits. 531 It is also apparent that during the drafting, as has been indicated in
the previous section, article 4 (1) was not intended to create an obligation for
States parties to take temporary measures.
When we look at the general recommendation of CEDAW on the use of
temporary special measures it is interesting to notice that, on the one hand, in
general recommendations 5 and 8 CEDAW recommends that States parties make
more use of temporary special measures. 532 On the other hand, in general
recommendation 23 CEDAW indicates that States parties should identify and
implement temporary special measures to ensure the equal representation of
women in all fields covered by articles 7 and 8. 533 CEDAW even goes a step
further in general recommendation 25 by stating that States parties are obliged to
adopt and implement temporary special measures if such measures can be shown
to be appropriate in order to accelerate the achievement of women’s substantive
equality. 534 This is a rather extensive interpretation of article 4 (1). It seems to
clearly indicate that CEDAW strongly supports the use of temporary special
measures. Furthermore, it seems to indicate that CEDAW regards temporary
measures in relation to articles 7 and 8 as mandatory. This is remarkable, since
article 4 (1) does not establish an obligation for States parties to use temporary
special measures. However, at the same time CEDAW has put forward certain
limitations in general recommendation 23 with respect to the application of
temporary special measures by providing that, first, temporary special measures
may not be possible in relation to all the provisions of the Convention and,
second, that the application of these measures should be necessary and most
appropriate under the circumstances. 535
However, States parties are obliged, according to general recommendation 23, to
ensure that such temporary special measures are specifically permitted under
531
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anti-discrimination legislation or other constitutional guarantees of equality. 536
This means that States parties with respect to their anti-discrimination legislation
should include a similar clause as under article 4 (1) of the Convention. When it
concerns constitutional guarantees of equality these should also include the
concept of substantive equality, as we also discussed under article 2 (a). This is
necessary, since only then would the application of affirmative action be
allowed.

6. Article 4 (2)
“Adoption by States Parties of special measures, including those measures
contained in the present Convention, aimed at protecting maternity shall not be
considered discriminatory."

6.1 Main Issues During the Drafting
It was the USSR which suggested the inclusion of a separate provision, requiring
States parties to provide for: “Protection of the mother and child, with a view to
guaranteeing women real opportunities to combine successfully their obligations
as mothers with their participation in all aspects of the life of the country.” 537
This was the first time during the drafting that the idea was brought up that
special measures to protect working women and mothers is not discriminatory. 538
When Egypt proposed that special measures for the protection of working
women should only cover pregnant women, the USSR made it clear that these
measures would not exclusively concern pregnant women. 539 The USSR clarified
that it was the duty of States to protect mothers and to ensure the physical and
moral health of future generations. 540 Moreover, the USSR underlined the need
to protect motherhood, as an important aspect of women’s rights. 541 Canada and
Denmark, on the contrary, proposed the deletion of article 4 (2), since other
articles already dealt with the security of women workers and working mothers.
They also underlined that protectionist legislation could be used to the
disadvantage of women. 542 In this line, Norway also noted that the protection of
women as mothers or potential mothers would be the same as discrimination
against working women. 543 However, as such it was generally agreed that
measures undertaken for the promotion of the welfare of mothers should not be
interpreted as violating the principle of equality of rights of men and women. 544
Sweden noted, by making a distinction between the physical and social aspects
of maternity, that the social functions of reproduction should cover both men and
women. 545 The USSR failed to understand this Swedish position, since according
to the USSR “maternal functions were the lot of women”. 546
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We can conclude from this that during the drafting of article 4 (2) there was
clearly a division between delegates who regarded the upbringing of children as
a primal responsibility of women and the delegates which saw this as a common
responsibility of men and women. That the reproductive role of women should
be protected was not disagreed upon; the argument rather concerned to what
extent this should be protected. The delegates did not agree whether only
pregnant women should be protected or all women. This is indeed crucial, since
protective legislation which is too far-reaching can lead to discrimination against
women. The distinction between the physical and social aspects of reproduction
is in this respect helpful to determine the extent to which maternity is protected
without it constituting discrimination. It can be concluded from general
recommendation 25 that CEDAW considers article 4 (2) to apply to measures
based on the biological aspects of maternity. 547

6.2 Not Temporary
An important difference with article 4 (1) is that article 4 (2) does not contain a
condition that states that special measures for the protection of maternity have to
be temporary. Whereas most of the measures under this provision will, due to the
aim of these measures to protect maternity, be of a temporary nature, e.g.
pregnancy leave, the drafters regarded these measures as being of a different
nature compared to those under articled 4 (1). This has to do with the background
of these measures. The drafters stated that the special measures under article 4
(1) might be necessary to overcome an undesirable historical link, which
indicates that this is a temporary situation. In contrast, the measures under article
4 (2) are inherent to reproduction by women and of all times and places. This
actually shows that the drafters recognised that, by indeed not providing that
these measures have to be of a temporary nature, there is an inherent difference
between men and women when it comes to reproduction. This also means that it
is recognised in the Convention that men and women should thus not always be
treated identically.

6.3 Not Discriminatory
Article 4 (2) provides that special measures aimed at protecting maternity shall
not be considered discriminatory. This article thus provides for substantive
equality concerning maternity protection.
As was discussed with respect to article 4 (1), again the question can be raised
whether this means that we should understand this provision as creating an
exception to the prohibition of discrimination or as a clarification that special
measures are not considered to be discriminatory. It should be pointed out that
there is one minor difference in this respect with article 4 (1), there is no
children, which was, amongst others, proposed by Sweden (Rehof, Guide to the
“Travaux Préparatoires”, p. 86).
546
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reference to the definition of discrimination provided in article 1 of the
Convention. However, this does not seem to be a relevant difference, since this is
probably more a matter of style than that the drafters intended a difference in this
respect between article 4 (1) and article 4 (2).
As has been indicated in the previous section on article 4 (1), also in article 4 (2)
we can see that there is tension between formal equal treatment and substantive
equality. If equal treatment is understood as meaning the same or identical
treatment, then special measures violate the principle of formal equality. If equal
treatment is understood, in the sense of substantive equality, that if persons are in
a different position they should accordingly be treated differently to create the
same result, there is no violation of the principle of equal treatment. 548
If, indeed, equal treatment is understood in the formal sense, meaning identical
treatment, and non-discrimination as prohibiting formal unequal treatment, it
seems necessary that article 4 (2) should provide that special measures aimed at
protecting maternity shall not be considered discriminatory. However, the
definition of discrimination in the Women’s Convention is not gender-neutral.
Article 1 provides that discrimination against women concerns any distinction
made on the basis of sex, which impairs or nullifies the enjoyment or exercise by
women of their human rights. Special measures that would favour women are not
prohibited according to article 1 of the Convention, since they do not impair or
nullify the enjoyment by women of their human rights. Therefore we cannot
understand article 4 (2) as providing an exception to the prohibition of
discrimination. Furthermore, women are in a different position to men
concerning maternity. Thus it is not a matter of discrimination or of violating the
principle of formal equal treatment, but a matter of treating unequal situations
unequally. Hence, article 4 (2) should be understood as being a clarification, that
taking special measures aimed at protecting maternity is not discriminatory. In
other words: as such, these measures do not violate the prohibition of direct and
indirect discrimination against women. However, as we will see in the following
section on which measures are allowed under article 4 (2), certain measures to
protect maternity can in fact be discriminatory.

6.4 Which Special Measures Are Allowed?
As was stated during the drafting of article 4 (2), it had been pointed out that
protective legislation could also be used to disadvantage women. The question
thus arises which measures are allowed to protect maternity and which measures
are not? CEDAW does not address this question in its concluding observations
regarding article 4 (2), neither does it explain in a general recommendation how
article 4 (2) should be interpreted in this regard. Clearly one could say that
special measures that lead to discrimination against women are not allowed.
However, this is somewhat complicated, since article 4 (2) provides that special
measures aimed at protecting maternity shall not be considered discriminatory.
This means that States parties might have an “escape clause” to adopt certain
measures in the name of protecting maternity, whereas in reality these measures
have the purpose or the effect of discriminating against women. In this regard,
we should not look at article 4 (2) in isolation, but in combination with the
substantive provisions of the Women’s Convention. Relevant provisions are:
articles 5 (b), 11 (2), 11 (3) and 12 (2). It will be analysed how CEDAW has
interpreted these provisions in its concluding observations. No reference will be
548
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made to general recommendations, as in relation to the aforementioned
provisions no information can be found in the general recommendations on
measures protecting maternity. This complication, that we should analyse article
4 (2) in combination with the substantive provisions of the Women’s
Convention, could have been prevented if the drafters had provided in article 4
(2) something along the lines of “States parties shall take special measures to
protect maternity”, instead of stating that “special measures to protect maternity
shall not be considered discriminatory”. If article 4 (2) would have been phrased
according to the aforementioned proposal, measures with the aim of protecting
maternity that would lead to discrimination against women, would not be
allowed since they would violate article 1. Another more rigorous solution would
have been, as Canada and Denmark proposed during the drafting, the deletion of
article 4 (2), since other provisions of the Women’s Convention already address
the security of women workers and working mothers.
We will try to answer the question of which measures are allowed to protect
maternity and which measures are not allowed by analysing what articles 5 (b),
11 (2), 11 (3) and 12 (2) provide and how CEDAW has interpreted these
provisions in its concluding observations.
Article 5 (b) provides, amongst other things, that family education includes a
proper understanding of maternity as a social function and the recognition of the
common responsibility of men and women in the upbringing and development of
their children (see for a more detailed analysis sections 8.2 and 8.3 of this
chapter). In its concluding observations on Croatia CEDAW has stated that it
regards legislative provisions protecting maternity as important, but that it is
concerned that prioritising that aspect of women’s lives reinforces traditional and
stereotypical role expectations, which tend to limit women’s full participation in
society 549 or, as CEDAW stated in its concluding observations on Bulgaria, that
it reduces the father’s role and responsibility in the upbringing of the children 550.
In its concluding observations on the Czech Republic CEDAW also expressed
concern regarding overprotective measures for pregnancy and motherhood and
the glorification of women’s family roles. 551 In this regard CEDAW
recommended efforts be taken to balance the existing emphasis on women’s role
in the private sphere and that men are encouraged to share family responsibilities
equally with women. 552
We can conclude from this that, in accordance with article 5 (b), which provides
that men and women are both responsible for the upbringing of their children,
special measures have to focus on the common responsibility of men and
women, not just on the responsibility of the mother. Due to the fact that in most
countries mothers are the main person taking care of the children, it will be more
necessary that States parties take special temporary measures to encourage men
to take this responsibility too.
Concerning the right to work, article 11 (2) provides that in order to prevent
discrimination against women on the grounds of marriage or maternity and to
ensure their effective right to work, States parties have to take appropriate
measures. In the following paragraphs of article 11(2) this is consequently
specified for matters such as the prohibition of dismissal on the grounds of
549
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pregnancy or maternity leave (paragraph a), the introduction of maternity leave
(paragraph b), social services to combine family obligations with work by
amongst others child-care facilities (paragraph c), and special protection for
women during pregnancy in types of work proven to be harmful to them
(paragraph d). Article 11 (3) provides that protective legislation shall be
periodically reviewed and shall be revised, repealed or extended as necessary.
Regarding protective legislation for working women/mothers CEDAW indicated
in a few concluding observations that this legislation reinforces stereotypes about
the role of women. 553 This is also not in line with article 5. In several concluding
observations CEDAW has expressed its concern that protective labour laws may
create obstacles to women’s participation in the labour market. 554 In other
concluding observations CEDAW expresses its concern that women are
discriminated due to pregnancy with respect to employment. 555 On the other
hand, in the concluding observations on Turkey CEDAW specifically
recommended that protective legislation be adopted for working women/mothers
for their safety. 556 However, the latter recommendation is rare, as CEDAW
focuses in its concluding observations more on legislation to protect women
against discrimination with respect to reproduction. 557
We can conclude from this that when labour legislation regarding the protection
of maternity is overprotective, reinforcing stereotypes or discriminatory, this
kind of legislation is not allowed. On the other hand, when protective labour
legislation has as a sole purpose providing physical safety for working
women/mothers, this kind of legislation should be adopted as well as applied. Of
course, it will depend upon how physical safety is defined and what is considered
to be stereotypical and overprotection, where the line between discriminatory and
not discriminatory protective labour laws can be drawn exactly.
Regarding the health of women, article 12 (2) of the Convention provides that
States parties shall ensure to women appropriate services in connection with
pregnancy, confinement and the post-natal period, granting free services where
necessary, as well as adequate nutrition during pregnancy and lactation. Special
measures providing these services to women are clearly not discriminatory
towards women, since it is precisely these physical aspects of reproduction in
which women differ from men. This provision thus implicitly indicates the need
to apply the concept of substantive equality in relation to pregnancy, due to the
different positions of men and women in this respect.

7. Article 5 (a)

“States Parties shall take all appropriate measures:
553
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(a) To modify the social and cultural patterns of conduct of men and women,
with a view to achieving the elimination of prejudices and customary and all
other practices which are based on the idea of the inferiority or the superiority of
either of the sexes or on stereotyped roles for men and women;”

7.1 Main Issues During the Drafting
Article 5 (a) of the Women’s Convention is largely based on article 3 of
DEDAW. 558 Article 3 of DEDAW provides that:
“All appropriate measures shall be taken to educate public opinion and to direct
national aspirations towards the eradication of prejudice and the abolition of
customary and all other practices which are based on the idea of the inferiority
of women.”
Some amendments of this provision were proposed during the drafting of the
finally adopted article 5 (a). Canada suggested that “stereotyped roles for
women” should be mentioned along with the inferiority of women. 559 Sierra
Leone remarked in this regard that customary practices would have to be
carefully studied to ascertain whether in fact these are based on the inferiority of
women. 560 Sweden proposed to mention “the inferiority or superiority of either
sex” instead of only referring to the “inferiority of women”. 561 As Mexico found
it difficult to accept the phrase “to educate public opinion”, which can also be
found in article 3 of DEDAW, it supported the Egyptian proposal that would
oblige States parties to take “all appropriate educational measures”. 562 Canada
opposed this, as it said that it would create problems for Canada since education
falls under the responsibility of the provincial authorities. 563 Eventually it was
agreed, on the basis of a new proposal by Mexico, that “States Parties take all
appropriate measures”. 564 In the guide on the travaux préparatoires, Rehof does
not indicate who proposed the clause “to modify the social and cultural patterns
of conduct of men and women”, nor what the rationale was behind the inclusion
of this clause in the finally adopted text of article 5 (a).

7.2 To Modify the Social and Cultural Patterns of Conduct of Men and
Women
Article 5 (a) provides that States parties must take all appropriate measures to
modify the social and cultural patterns of conduct of men and women. This
should be done with the aim being to eliminate prejudices and all other practices
which are based on the idea of inferiority or superiority of either sex or on
stereotyped roles for men and women. For two reasons, this is a very farreaching obligation. First, it directly concerns the behaviour patterns of
individual men and women. In other words, the State party is obliged to
influence the behaviour of non-state actors, if their behaviour is not in line with
the aforementioned aim. Or as Burrows states “the States themselves must
558
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actively engage in social engineering of both behaviour and thought patterns.” 565
Second, by addressing the social and cultural aspect of the behaviour of men and
women, article 5 “recognizes that despite efforts to achieve legal and de facto
equality for women, true advancement towards equality requires fundamental
social and cultural change.” 566 CEDAW states in this regard in general
recommendation 25 that:
“The position of women will not be improved as long as the underlying causes
of discrimination against women, and of their inequality, are not effectively
addressed. The lives of women and men must be considered in a contextual
way, and measures adopted towards a real transformation of opportunities,
institutions and systems so that they are no longer grounded in historically
determined male paradigms of power and life patterns.” 567
In this regard Holtmaat concludes in her study on article 5 (a) that this provision
is an important norm in order to address systemic discrimination. 568 Cook also
concludes more generally that the special significance of the Women’s
Convention is that it recognises systemic discrimination of women, based on
stereotypes and presumptions rooted in cultures and reinforced by political and
religious convictions. 569
Through its formulation article 5 (a) has a very wide scope of application, but it
also seems to be so broad that Burrows has pointed out that “[t]o the lawyer this
must be the most problematic of all the articles of the Convention for it defies
analysis.” 570 Burrows adds that the extent to which social and cultural patterns of
behaviour should be changed is not defined. 571 Indeed, though the aim of this
change is clear - eliminating prejudices and all other practices regarding
inferiority or stereotyping of the role of women -, it is not clear how far-reaching
these measures should be. Does it include prohibiting pornography and
housewives’ associations? These examples show that there can be a collision
between the freedom of speech or association and the obligation under article 5
(a).
How social and cultural patterns of behaviour could be changed, goes beyond the
legal scheme of addressing discrimination. Changing behaviour patterns can be
generated by implementing social policies. The mere adoption of legislation will
generally not be sufficient to bring about any change in social and cultural
patterns of behaviour. In general recommendation 3 (1987) CEDAW “Urges all
States parties effectively to adopt education and public information programmes,
which will help eliminate prejudices and current practices that hinder the full
operation of the principle of the social equality of women.” This is repeated in
the general recommendation on violence against women. 572 In this general
565
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recommendation CEDAW also recommends, in relation to providing effective
protection against gender-based violence, that States parties take preventive
measures, including public information and education programmes to change
attitudes concerning the roles and status of men and women. 573 In its concluding
observations CEDAW also often addresses the role of the media promoting
cultural change with regard to the roles attributed to men and women. 574

7.3 Eliminating Prejudices and Customary Practices Based on Inferiority
and Stereotypes
According to article 5 (a) social and cultural patterns of conduct should be
modified to achieve elimination of prejudices and customary practices based on
the idea of the inferiority or superiority of either sex or on stereotyped roles for
men and women. As stated in its concluding observations, stereotypes regarding
the role of women are considered by CEDAW to be an obstacle to the enjoyment
by women of their human rights and to impede the full implementation of the
Women’s Convention. 575 In this regard CEDAW states in general
recommendation 3 (1987) that the existence of stereotyped concepts of women,
owning to socio-cultural factors, perpetuate discrimination based on sex.
In general recommendation 21 CEDAW explains where the perception of
inferiority of the traditional roles of women comes from by referring to the fact
that, historically, activities in public and private life have been viewed differently
and that women traditionally performing their roles in the private sphere have
long had those activities treated as inferior. 576 CEDAW adds to this:
“[E]ven where de jure equality exists, all societies assign different roles, which
are regarded as inferior, to women. In this way principles of justice and
equality contained in particular in article 16, and also in articles 2, 5 and 24 of
the Convention are being violated.” 577
However, CEDAW underlines in general recommendation 21 that women’s
activities in the private sphere should not be treated as being inferior “as such
those activities are invaluable for the survival of society, there can be no
justification for applying different and discriminatory laws or customs to
them”. 578 As CEDAW indicates, prejudices about the role of women can lead to
an unequal position within the family. Noting this interrelationship, the preamble
to the Convention stresses that “a change in the traditional role of men as well as
the role of women in society and in the family is needed to achieve full equality
of men and women”. In its concluding observations CEDAW also often
addresses stereotypes about the role of women within the family. 579 In these
573
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concluding observations CEDAW recommends that States parties take measures
to eradicate 580, eliminate 581, overcome 582, change 583 or address 584 traditional
stereotypes.
With respect to women’s participation in public life CEDAW again refers in
general recommendation 23 to the fact that women are generally being assigned
to the private and domestic sphere, and that their activities in the private sphere
have in all societies been treated as inferior. 585 CEDAW furthermore points out
that men have historically dominated public life. 586 In this regard CEDAW adds
that in all countries traditions and religious beliefs have played a role in
excluding women from active participation in public life. 587 Hence, CEDAW
underlines in general recommendation 23 the need for temporary special
measures to ensure women’s equal participation in pubic life. 588 In this context it
is relevant to note that CEDAW indicates in general recommendation 25 with
respect to the adoption of temporary special measures that these measures
“should be adopted to accelerate the modification and elimination of cultural
practices and stereotypical attitudes and behaviour that discriminate against or
are disadvantageous for women.” 589 CEDAW furthermore explains that one of
the purposes of temporary special measures is “to effect the structural, social and
cultural changes necessary to correct past and current forms and effects of
discrimination against women”. 590
The role of stereotyping and women’s low participation in public life is also
addressed by CEDAW in its concluding observations. 591 In this respect CEDAW
recommended, amongst other things, that the media is encouraged to project a
positive image of women and their equal status in private and public spheres. 592
In general recommendation 23 CEDAW also refers to the negative influence of
stereotyping by the media that would confine women in political life to issues
such as the environment, children and health. 593
In different general recommendations CEDAW indicates that the stereotyping of
women, in the sense that women are considered to be inferior, can lead to
violence against women. In general recommendation 12 (1989) CEDAW refers,
amongst others, to article 5 while indicating that these provisions require States
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parties to protect women against violence. In general recommendation 19
CEDAW explains, while referring to articles 2 (f), 5 and 10 (c), the relation
between violence against women and stereotypes or inferiority:
“Traditional attitudes by which women are regarded as subordinate to men or
as having stereotyped roles perpetuate widespread practices involving violence
or coercion.… Such prejudices and practices may justify gender-based violence
as a form of protection or control of women …. The underlying consequences
of these forms of gender-based violence help to maintain women in subordinate
roles…” 594
Consequently, CEDAW recommends States parties to ensure that the media
promote respect for women. 595 In addition, States parties should identify
attitudes, customs and practices that perpetuate violence against women. 596
With respect to violence against women, CEDAW also states that traditional
attitudes that regard women as subordinate or as having stereotype roles
“contribute to the propagation of pornography and the depiction and other
commercial exploitation of women as sexual objects, rather than as
individuals.” 597 According to CEDAW this contributes to violence against
women. 598 Hence, we can conclude that CEDAW considers pornography to be a
contributing factor to violence against women.
Family violence was addressed by CEDAW in the first individual complaint that
it decided upon its merits. 599 In the case of Ms A.T. versus Hungary, Ms A.T.
complaint that she was a victim of domestic violence committed by her former
husband and that, although she had instigated several court proceedings against
her former husband, Hungary did not protect her against her violent former
husband. 600 Ms A.T. claimed that, amongst others, article 5 (a) of the Convention
had been violated by Hungary. 601 In this regard CEDAW considered that:
“It has stated on many occasions that traditional attitudes by which women are
regarded as subordinate to men contribute to violence against them. The
Committee recognized those very attitudes when it considered the combined
fourth and fifth periodic report of Hungary in 2002, and was concerned about
the “persistence of entrenched traditional stereotypes regarding the role and the
responsibilities of women and men in the family…”. In respect of the instant
case before the Committee, the facts of the communication reveal aspects of the
relationships between the sexes and attitudes towards women that the
Committee recognized vis-à-vis the country as a whole.” 602
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In this case CEDAW concluded that on the basis of the facts, amongst others,
articles 5 (a) and 16 had been violated. 603 It is unfortunate that CEDAW does not
indicate in its decision, apart from referring to the existence of traditional
stereotypes regarding the role of women in Hungary, what Hungary should have
done or has not done in the context of article 5 (a) that led to a violation of this
provision. In its concluding observations on Hungary of 2002 CEDAW, amongst
other things, “urges the State party to design an implement comprehensive
training programmes in the educational system, including human rights and
gender training, which include dissemination of information on the
Convention”. 604 Did CEDAW in the case of Ms A.T. consider Hungary to have
failed to comply with this recommendation? Or was it the mere existence of
these traditional stereotypes that meant that Hungary had violated article 5 (a)?
For the sake of clarity, CEDAW could have elaborated in its views more about
what it actually considered in this case to constitute a violation of article 5 (a).
Apart from eliminating prejudices, article 5 (a) also provides that customary
practices, based on stereotyping or inferiority of women, be eliminated. In
general recommendation 21 CEDAW indicates that it considers polygamy to be a
violation of article 5 (a). 605 CEDAW states in this respect that it is concerned that
some States parties who guarantee equal rights in their constitution, permit
polygamous marriage in accordance with personal or customary law. 606 Another
relevant provision in this regard is article 2 (f), which addresses the elimination
of customs and practices which constitute discrimination against women.
However, it should be borne in mind that the difference between the two
provisions is that whereas article 2 (f) directly addresses these practices, article 5
(a) addresses the underlying causes that lead to these discriminatory practices. 607
Another related provision to article 5 (a) that also deals with the elimination of
prejudices and stereotypes is article 10 (c). This article mandates the revision of
textbooks, school programmes and teaching methods, with a view to eliminating
stereotyped concepts of the roles of men and women.
It can be concluded that article 5 (a) is interpreted by CEDAW as considering
underlying causes that can lead to the violation of other provisions of the
Women’s Convention. 608 CEDAW refers to stereotypes as a cause of violations
of other provisions. In this regard CEDAW applies the concept of systemic
discrimination, by referring to underlying causes leading to concrete cases of
discrimination against women with respect to, amongst others, family life,
participation in public life, family violence and customary practices.

8. Article 5 (b)

“States Parties shall take all appropriate measures:
(b) To ensure that family education includes a proper understanding of
maternity as a social function and the recognition of the common responsibility
603
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of men and women in the upbringing and development of their children, it being
understood that the interest of the children is the primordial consideration in all
cases.”

8.1 Main Issues During the Drafting
Regarding the finally adopted article 5 (b), a text was proposed during the
drafting that mentions the “recognition that the protection of motherhood is a
common interest of the interest of the entire society which should bear
responsibilities for it”. In relation to this proposal Norway stated that the idea of
the “protection of motherhood” was unclear and might seem to bind women too
closely to that role. 609 WHO therefore suggested that the protection of
motherhood should not be explicitly mentioned, rather “the recognition that
motherhood is of common interest to the entire society”. 610 Cuba later proposed
“a proper understanding of motherhood as a social function and the recognition
of the common roles of men and women in bearing responsibility for
children”. 611 Belgium and France also stressed “family education of the couple”
in understanding the importance of motherhood and the sharing of tasks between
parents. 612 On the basis of a proposal by Morocco the finally adopted article 5 (b)
also includes that it is “being understood that the interest of the children is the
primordial consideration in all cases”. 613

8.2 Maternity as a Social Function
Article 5 (b) provides that family education should include a proper
understanding of maternity as a social function. CEDAW does not explain in a
general recommendation what it considers to be the social function of maternity.
In its concluding observations also no clarification can be found to this specific
issue. What could be meant by maternity as a social function? If we take into
account other provisions of the Women’s Convention, it seems to concern those
aspects of maternity which do not relate to the purely physical aspects of
maternity, such as pregnancy and maternity health care, as addressed in article 12
(2). In article 5 (b) the social aspect of maternity is specifically addressed, which
can - to a large extent - be distinguished from the purely physical aspects of
maternity. 614 Article 12 (2) of the Women’s Convention, regarding pregnancy
and maternity health care, clearly considers the biological aspects of maternity.
The same applies to article 4 (2), which explains that special maternity protection
measures shall not be considered discriminatory. CEDAW has also stated
explicitly that this provision regards the biological aspects of maternity. 615
With respect to maternity as a social function Burrows seems to regard this as
also including that maternity has a social function by ensuring reproduction for
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society. 616 However, she adds that this could bring about limitations, in the case
of under or overpopulation, with respect to an individual choice by women
regarding the number and spacing of children. 617
One can also wonder what a proper understanding of maternity as a social
function entails. CEDAW does not address this issue. This is not surprising, as
several authors who have addressed this issue seem to be rather critical about
what a proper understanding of maternity could entail. Lijnzaad submits that it is
questionable whether it is possible to determine what a proper understanding of
maternity entails. 618 She adds that it should not entail that there is only one
understanding, but that there should be room for different views on maternity.619
Burrows points out in this regard that this might give states the right to decide
what a proper understanding of maternity is, which could limit women’s freedom
with respect to maternity issues, such as access to family planning. 620

8.3 Common Responsibility of Men and Women for Their Children
Article 5 (b) also provides that family education includes the recognition of the
common responsibility of men and women in the upbringing and development of
their children. In this regard CEDAW states in general recommendation 21 that:
“As provided for in article 5 (b), most States recognize the shared responsibility
of parents for the care, protection and maintenance of children.” 621 In chapter 6
this issue will be dealt with in some further detail with respect to articles 16 (1)
(d), (e) and (f). It should be noted that article 11 (2) is also relevant in this
context, as it provides that “States parties should encourage the provision of
social services, such as child-care facilities, that enable parents to combine
family life and employment”.
In general recommendation 23 CEDAW refers to men’s failure to share
household tasks and taking care of children as one of the significant factors that
inhibits women’s ability to participate in public life. 622 CEDAW adds that
women’s double burden of work is one aspect that prevents women from being
more active in public life. 623 CEDAW therefore indicates that if women would be
relieved of some of the burdens of domestic work this would allow them to be
fully engaged in public life. 624 Hence, it is clear that CEDAW regards the
common responsibility of men and women for their children as relevant in order
to transform structures in society that can lead to the exclusion of women in
public life.
In its concluding observations CEDAW often underlines the shared family
responsibility of both parents. 625 In this regard CEDAW specifically addresses
616
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parental leave for fathers in its concluding observations. 626 Not surprisingly, this
is mainly done in relation to Western countries. Burrows also points out that this
common responsibility of men and women for taking care of their children can
actually be regarded as a form of modification of cultural patterns. 627 It seems
that CEDAW does not consider it appropriate to address this modification in the
non-Western context.

8.4 Interest of the Children is Primordial
It is provided in article 5 (b) that, although maternity should be considered to be
a social function and the common responsibility of men and women in the
upbringing and development of their children should be recognised, the interest
of the children is the primordial consideration in all cases. Feminist authors are
rather critical concerning this focus on women as mothers. 628 They probably fear
that this part of article 5 (b) can be misused so as to make the interest of women,
the mothers, subject to that of their children. However, CEDAW does not seem
to interpret this clause in a way that inhibits the position of women with respect
to maternity issues. In general recommendation 21, CEDAW merely underlines
in this regard the position of children not born within wedlock, while referring to
articles 5 (b) and 16 (1) (d) and (f):
“The principle that “the best interests of the child shall be the paramount
consideration”, has been included in the Convention on the Rights of the Child
(….) and seems now to be universally accepted. However, in practice, some
countries do not observe the principle of granting the parents of children equal
status particularly when they are not married. The children of such union do not
always enjoy the same status as those born in wedlock and where the mothers
are divorced or living apart, many fathers fail to share the responsibility of care,
protection and maintenance of their children.” 629

9. Conclusions
Article 1, which contains the definition of discrimination against women, has a
very broad scope of application. It provides that every distinction made on the
basis of sex which impairs the enjoyment of human rights by women constitutes
discrimination. Article 1 does not contain a clause in the sense that a distinction
on the basis of sex can be justified if it is made on reasonable and objective
grounds. Furthermore, article 1 concerns all human rights of women, also those
that are not provided by the Women’s Convention. It applies to the public field
and to the private field. Moreover, it concerns direct and indirect discrimination.
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Since article 1 clearly prohibits direct discrimination, which is the negative
statement of the concept of formal equality, we can thus conclude that article 1
includes the concept of formal equality of men and women. Finally, CEDAW
also considers gender-based violence to be discrimination against women and
thus to be a violation of article 1.
Article 2 is a crucial provision of the Women’s Convention. Apart from the
general obligations for States parties to condemn discrimination in all its forms
and to undertake a policy, without delay, to eliminate discrimination against
women by using all appropriate means, it also indicates in paragraphs (a) to (g)
rather precisely what States parties should undertake in order to achieve the
aforementioned ends. Most of these measures concern formal equal treatment
and direct discrimination. Paragraphs (e) and (f) make the scope of application of
the Women’s Convention significantly broad. Paragraph (e) makes States parties
accountable for discrimination by a private actor, unless the state has acted
appropriately to prevent such a violation. Paragraph (f) requires that States
parties ensure that not only discriminatory laws, but also discriminatory customs
and practices that discriminate against women are abolished. This is important
since discriminatory customs and practices are some of the causes of
discrimination that are deeply entrenched in societies.
Articles 3 and 4 provide for substantive equality by means of affirmative action
as a means to ensure substantive equality. Article 3 has a broad scope of
application. It obliges States parties to take all appropriate measures in all fields
to ensure the full development and advancement of women. Taking all
appropriate measures also includes temporary special measures. According to
article 4 (1) States parties are entitled to adopt temporary special measures,
which allows for the introduction of affirmative action measures to accelerate de
facto equality between men and women. The general recommendations and
concluding observations on article 4 (1) indicate that CEDAW sees temporary
special measures as an important tool to accelerate the de facto equality of men
and women. Especially the use of quotas as a temporary special measure is
strongly favoured by CEDAW. Whereas article 4 (1) concerns temporary
measures, the measures provided for in article 3 do not contain a time-limit.
Taking the aforementioned into account it is rather surprising that CEDAW
hardly ever refers to article 3 in its general recommendations and concluding
observations. But this is probably related to the fact that CEDAW has never
made it clear which measures it considers to fall under article 3 and which
measures under article 4 (1).
Article 4 (2) provides that special measures aimed at protecting maternity shall
not be considered discriminatory. This article thus provides for substantive
equality of women concerning maternity protection. An important difference
with article 4 (1) is that article 4 (2) does not contain a condition that states that
special measures for the protection of maternity have to be temporary. However,
CEDAW almost never refers to article 4 (2) in its concluding observations and its
general recommendations. This could be due to the fact that article 4 (2) does not
clarify which measures are allowed to protect maternity and which measures are
not. It could be said that special measures that lead to discrimination against
women are not allowed. However, this is somewhat complicated, since article 4
(2) provides that special measures aimed at protecting maternity shall not be
considered to be discriminatory.
Article 5 goes a step further than article 4 (1), by addressing issues that are
regarded as being covered by the concept of systemic discrimination. In other
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words, it aims at the transformation of society, which, according to CEDAW,
provides a basis that can eventually lead to de facto equality. In this regard article
5 is a unique provision that has a very far-reaching scope of application. It
addresses underlying causes that can eventually lead to acts of discrimination.
Temporary special measures can play a role in this regard as they can contribute
to changing these underlying causes.
Overall it can be concluded that CEDAW in relation to articles 1- 5 applies all
the different non-discrimination and equality concepts. Apart from ensuring
formal equality, CEDAW emphasises that States parties should take temporary
special measures to accelerate de facto equality between men and women.
Furthermore, CEDAW often recommends States parties to adopt the definition of
discrimination against women used in article 1, which prohibits direct and
indirect discrimination. In addition, CEDAW often addresses systemic
discrimination of women. Since articles 1- 5 are general provisions, they also
define the limits of the scope of application of the specific substantive provisions
of the Women’s Convention. The broad scope of application of articles 1- 5
gives the Women’s Convention a strong basis to eliminate all forms of
discrimination and to accelerate de facto equality between men and women.
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Chapter 5:
Comparing the General Non-discrimination and Equality
Provisions
---------------------------------------------------------------------------1. Introduction
In the previous chapters I have analysed the general non-discrimination and
equality provisions of the ICCPR, respectively of the Women’s Convention. In
this chapter I will compare how the Human Rights Committee and CEDAW
interpret and apply these overlapping general non-discrimination and equality
provisions. For this comparison I will use the framework for analysis I developed
in chapter 2. 630 This framework contains three different levels of assessing
discrimination and equality: the same treatment of men and women (level 1),
different treatment, including treatment leading to the advancement of women
(level 2), and addressing underlying structures that can lead to the discrimination
of women (level 3). Within the context of these three different levels, I will
examine the application of the different concepts of discrimination and equality
by the Human Rights Committee and CEDAW. Level 1 entails direct
discrimination and formal equality, level 2 concerns indirect discrimination and
substantive equality, including affirmative action and level 3 deals with systemic
discrimination. On the basis of this framework for analysis I will compare how
the general non-discrimination and equality provisions are interpreted by the
Human Rights Committee and CEDAW.
Before I compare the overlapping provisions, I would first like to make a general
remark. Although the general subject of these provisions is the same, they all
address non-discrimination and equality of men and women, there is a general
difference between the provisions of the ICCPR and the provisions of the
Women’s Convention. The overall general difference between articles 1 - 5 of
the Women’s Convention and articles 2 (1), 3 and 26 of ICCPR is that the
provisions of the Women’s Convention are more elaborate and more specific.
This might explain why CEDAW and the Human Rights Committee apply partly
different non-discrimination and equality concepts. It might also partly explain
the differences in the interpretation of these provisions in relation to certain
specific non-discrimination and equality issues, such as the stereotyping of
women. This is of course not surprising due to the difference in the purpose of
the ICCPR and the Women’s Convention. It should be underlined, though, that
the Human Rights Committee can interpret the general non-discrimination and
equality provisions in a broad manner, which could include all the concepts of
discrimination and equality, by means of progressive treaty interpretation. 631 The
same can be said about the differences in interpretation regarding certain specific
issues in relation to these concepts of discrimination and equality.
In the next section I will first compare the interpretation of the Human Rights
Committee with that of CEDAW in relation to the concepts of direct
discrimination and formal equality (level 1). In section 3 this comparison will be
made in relation to the concepts of indirect discrimination and substantive
equality, including affirmative action (level 2). In section 4 the comparison will
630
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be made with respect to the concept of systemic discrimination (level 3). Finally,
in section 5 some conclusions will be drawn with respect to comparing the
interpretation of the overlapping provisions of the Women’s Convention with
those of the ICCPR. In this section I will also verify whether or not my
presumption, that CEDAW’s interpretation of the general non-discrimination and
equality provisions is broader than the interpretation by the Human Rights
Committee, is correct. This will be done by analysing whether both committees
apply all the different non-discrimination and equality concepts and which issues
arre addressed in this context.

2. Level 1: Direct Discrimination and Formal Equality
2.1 Direct Discrimination
Definition of Discrimination
As we have seen in chapter 3, the ICCPR does not contain a definition of
discrimination. Yet the Human Rights Committee has adopted a definition of
discrimination in general comment 18 632, which closely follows the definition of
discrimination provided in article 1 of the Women’s Convention 633. Both
definitions clearly prohibit direct discrimination, as they deal with discrimination
on the basis of sex, or more specifically against women. Both definitions also
have a broad scope of application. They deal with all human rights, respectively
every field. This implies that it also concerns human rights that are not provided
by the Women’s Convention or by the ICCPR. This gives these definitions a
very broad scope of application. Furthermore, both definitions provide that every
distinction made on the basis of sex that impairs the enjoyment of human rights
constitutes discrimination. The definitions do not contain a clause in the sense
that a distinction on the basis of sex can be justified if it is made on reasonable
and objective grounds. However, the Human Rights Committee has underlined in
general comment 18 and in its views that not every difference in treatment will
constitute discrimination, if the criteria for such differentiations are reasonable
and objective and if the aim is to achieve a purpose that is legitimate. 634 CEDAW
has not limited the scope of application of the definition of discrimination in this
regard. It thus seems that, according to CEDAW, any difference in treatment that
limits the enjoyment by women of their human rights cannot be justified. This
can make a difference especially in relation to case law, as it is particularly in
this context that the “reasonable and objective” test is usually applied.
Apart from the aforementioned difference in interpretation, there are also a few
other relevant differences between the almost similar definitions of
discrimination of the Human Rights Committee and the definition provided in
article 1 of the Women’s Convention. First of all, article 1 of the Women’s
Convention deals with discrimination against women, whereas the definition of
the Human Rights Committee concerns inter alia discrimination on the ground
of sex. This means that whereas the Women’s Convention in principle only
regards discrimination against women, under the ICCPR discrimination against
men and women on the ground of sex is prohibited. Hence, the focus of the
Women’s Convention is eliminating discrimination specifically against women.
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This offers CEDAW the possibility to use an asymmetrical approach to
discrimination, which can also explain why CEDAW strongly favours
affirmative action, including so-called hard affirmative action measures, such as
quotas.
Another difference between the two definitions is that the definition of article 1
of the Women’s Convention also applies to “any other field”. It is generally
understood that the private field also falls under the scope of application of this
definition. 635 This can be illustrated by the fact that CEDAW regards genderbased violence, which includes violence taking place in the private sphere, as a
violation of article 1 of the Women’s Convention. 636 Hence, the definition of the
Women’s Convention applies to both the public and private field. The same
cannot be concluded from the definition which the Human Rights Committee
uses. However, in general comment 28 the Human Rights Committee indicates
explicitly in relation to articles 2 (1) and 26 of the ICCPR that these provisions
also concern discrimination against women in the private sector and by private
actors. 637 Thus, although the Human Rights Committee has not included a
specific reference to the private field in its definition of discrimination, this does
not mean that it does not address discrimination against women by private actors.
There seems to be one exception in this regard. The Human Rights Committee
does not generally concern violence against women, including domestic
violence, to constitute discrimination against women. Here it merely suffices to
point this out, as it will be addressed in some more detail in one of the following
sections on violence against women.

Prohibition to Discriminate
In this section I will focus on articles 2 (1) and 26 of the ICCPR and article 2 of
the Women’s Convention. These three provisions all prohibit discrimination.
Although article 2 (1) of the ICCPR provides that the rights laid down in the
ICCPR have to be ensured to all individuals without distinction, it can be
concluded from the drafting history that this is considered to be the same as
without discrimination. 638 One of the prohibited grounds mentioned in this
regard in article 2 (1) is sex. A relevant difference between article 2 (1) and
article 26 is that the latter has a much broader scope of application. In contrast to
article 2 (1), article 26 is an autonomous right. It does not only concern the rights
contained in the ICCPR, but every subject-matter which is regulated by the
public authorities, in the sense that laws and policies may not discriminate or
treat persons unequally in a manner which leads to a violation of article 26. 639
Therefore, like the Human Rights Committee, my main focus is on article 26.
Article 2 of the Women’s Convention is a very elaborate provision that provides
specifically in paragraphs (a) to (g) what States parties have to do in order to
eliminate discrimination against women. 640 A similar provision to article 2 in
which it is specifically indicated what States parties have to undertake against
discrimination, cannot be found in the ICCPR.
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In the following paragraphs, I will analyse how articles 2 (1) and 26 of the
ICCPR overlap with the different paragraphs of article 2 of the Women’s
Convention and how these provisions are interpreted. Paragraphs (a), (e) and (f)
of article 2 of the Women’s Convention will not be discussed in this section, as
these will be addressed in other sections (section 2.2 on the principle of equality,
respectively the following sections on non-state actors and discriminatory
customs and practices).
Article 2 of the Women’s Convention provides that “States Parties condemn
discrimination against women in all its forms, agree to pursue by all appropriate
means and without delay a policy of eliminating discrimination against women
.....”. In addition, article 2 (b) provides that the aforementioned objective States
parties undertake “To adopt appropriate legislative and other measures, including
sanctions where appropriate, prohibiting all discrimination against women”. By
providing that States parties should adopt appropriate legislation prohibiting all
discrimination against women, article 2 (b) obliges States parties to prohibit
discrimination against women. In this regard article 26 of the ICCPR is similar to
article 2 (b), where article 26 of the ICCPR provides that “the law shall prohibit
any discrimination”. Article 2 (b) of the Women’s Convention obliges States
parties to adopt laws that prohibit discrimination of women. This is similar to
article 26 of the ICCPR which provides, amongst other things, that the law shall
prohibit any discrimination.
In addition, the Women’s Convention provides in article 2 (c) that for the legal
protection of the rights of women on an equal basis with men and to ensure the
effective protection of women against any act of discrimination. Article 26 of the
ICCPR provides, amongst other things, that the law shall guarantee to all persons
equal and effective protection against discrimination on any ground, such as sex.
Hence, this is similar to what is provided in article 2 (c) of the Women’s
Convention.
Furthermore, article 2 (g) of the Women’s Convention provides that States
parties should modify penal provisions which discriminate against women. The
Human Rights Committee has provided in general comment 28 that articles 2
and 3 of the ICCPR require that States take all necessary steps to enable every
person to enjoy the right recognised in the ICCPR; these steps include inter alia
the adjustment of domestic legislation. 641
The aforementioned three paragraphs of article 2 all concern legislation. Article
2 (d) of the Women’s Convention does not concern legislation, but
discriminatory acts. This provision obliges States parties to refrain from
engaging in any discriminatory act or practice by the government, authorities and
institutions. Although a similar provision cannot be found in the ICCPR, the
Human Rights Committee has stated in general comment 18 that it wishes to
know whether there remain any problems of discrimination in fact in the States
parties, which may be practised by inter alia public authorities. 642
Comparing the above analysed paragraphs of article 2 of the Women’s
Convention with articles 2 (1) and 26 of the ICCPR we can conclude the
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following. There are clearly differences between what is provided in, on the one
hand, articles 2 (1) and 26 of the ICCPR, and, on the other, article 2 of the
Women’s Convention. However, apart from these differences, these provisions
also partly overlap. Furthermore, with respect to what States parties should
undertake as provided in the other paragraphs of article 2, we can find in the
general comments of the Human Rights Committee that the Committee interprets
the obligations of States parties under articles 2 (1) and 26 as being similar to
those under the aforementioned paragraphs of article 2 of the Women’s
Convention.

Non-State Actors
Article 2 (e) makes the scope of application of the Women’s Convention
significantly wider, by providing that States parties are accountable for
discrimination by a private actor, unless the state has acted appropriately to
prevent such a violation. 643 In other words, the Women’s Convention also has
indirect horizontal effect. Again, there is no similar provision to be found in the
ICCPR. 644 However, the Human Rights Committee has indicated in its general
comment 18 that it wishes to be informed about discrimination in fact by the
community or private persons or bodies. 645 In general comment 28 the
Committee adds to this that States parties are mandated by articles 2 and 3 of the
ICCPR to take all necessary steps to end discriminatory actions, both in the
public and private sector, which impair the equal enjoyment of rights.646
Furthermore, the Human Rights Committee also states in general comment 28
with respect to article 26 that States parties should review their legislation and
practices and take the lead in implementing all measures necessary to eliminate
discrimination against women in all fields, for example by prohibiting
discrimination by private actors in areas such as employment, education, political
activities and the provision of accommodation, goods and services. 647

Customs and Practices
Article 2 (f) of the Women’s Convention requires that States parties ensure that
not only discriminatory laws, but also discriminatory customs and practices are
abolished. 648 This issue is also addressed by the Human Rights Committee in
general comment 28, where it underlines that inequality in the enjoyment of
rights by women throughout the world is deeply embedded in tradition, history
and culture, including religious attitudes. 649 The Committee adds that States
parties should ensure that traditional, religious or cultural attitudes are not used to
justify violations of women’s right to equality before the law and to equal
enjoyment of all rights laid down in the ICCPR. 650 Furthermore, the Committee
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states in general comment 28 that States parties should indicate which measures
they have taken or intend to take in order to overcome such factors. 651
We can conclude that in the case of most of the paragraphs of article 2 of the
Women’s Convention which concerns legislation, similar provisions can be
found in the ICCPR. With respect to the other measures such as discrimination
by the government, discrimination by private persons and organisations and the
abolishment of discriminatory customs and practices references can be found in
the respective general comments of the Human Rights Committee. Hence, the
Human Rights Committee interprets, in as far as the ICCPR does not provide for
what is provided for under article 2 of the Women’s Convention, articles 2 (1), 3
and 26 of the ICCPR as having the same scope of application as is indicated in
its general comments.

Violence Against Women
Both the ICCPR and the Women’s Convention do not contain a provision that
addresses violence against women. But both Committees have addressed this
issue in their respective general comments. In general recommendation 19
CEDAW has defined violence against women as discrimination against
women. 652 In general comment 28, which deals with the application of article 3
in relation to the other provisions of the ICCPR, the Human Rights Committee
interprets violence against women as being a violation of article 6 (the right to
life) and article 7 (prohibition on torture, cruel, inhuman or degrading
treatment). 653 In this regard the Human Rights Committee states specifically that
in order to assess compliance with article 7 the Committee needs to be provided
with information on national laws and practice with regard to, amongst other
things, domestic violence. 654 Also in its concluding observations the Human
Rights Committee does not generally consider violence against women,
especially domestic violence, to be discrimination against women, although the
Committee sometimes refers to article 26 in this respect. When the Human
Rights Committee refers to specific provisions of the ICCPR in relation to
domestic violence it is generally a combination of different articles, including
articles 3, 6, 7, 9, 23, 24 and 26. 655 In almost all these concluding observations
article 3 is referred to. Although the Human Rights Committee is not consistent
in its references to specific provisions with respect to domestic violence, it seems
that the Committee regards domestic violence as a violation of article 3 in
combination with article 7.

2.2 Formal Equality
The concept of formal equality overlaps with the concept of direct
discrimination, as direct discrimination is the negative statement of the concept
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of formal equality. The aforementioned definitions of discrimination can
therefore be regarded as also including the concept of formal equality of men and
women. This can also be concluded from the fact that article 1 refers to the
enjoyment of human rights by women, on a basis of equality between men and
women, and that the definition of the Human Rights Committee provides for “the
enjoyment…. by all persons, on an equal footing, of all rights”. The concept of
formal equality also falls within the scope of application of articles 2 (1) and 26
of the ICCPR, in as far as this can be considered to be the positive statement of
the prohibition of direct discrimination.
Both article 3 of the ICCPR and article 2 (a) of the Women’s Convention directly
concern formal equality. Article 3 of the ICCPR provides that the States parties
“undertake to ensure the equal right of men and women to the enjoyment of all
civil and political rights set forth in the present Covenant.” 656 In general
comment 28 the Human Rights Committee has specified what the obligation of
article 3 means in relation to the human rights provisions of the ICCPR. The
Committee has identified different issues which specifically regard the equal
enjoyment by women of the rights under the Covenant. 657 This concerns issues
such as clandestine abortions, domestic violence, genital mutilation, trafficking
in women, regulations concerning clothing to be worn by women in public,
requirements which prevent women from travelling, direct and autonomous
access to the courts for women, minimum age for marriage, inheritance rights,
that girls are treated equally to boys in education and so-called “honour crimes”.
With respect to which measures States parties have to take in this regard the
Human Rights Committee provides in general comment 28, amongst other
things, that States parties are required to take all necessary steps to enable every
person to enjoy those rights, which includes the adjustment of domestic
legislation so as to give effect to the undertakings set forth in the Covenant. 658
Article 2 (a) of the Women’s Convention provides that the principle of equality
of men and women should be incorporated in legislation to ensure the practical
realisation. 659 Article 26 of the ICCPR also contains a clause regarding equality.
However, this concerns equality before the law and equal protection by the law.
This provision is thus much more specific than article 2 (a). It should be noted,
though ,that article 15 (1) of the Women’s Convention specifically provides that
“States parties shall accord to women equality with men before the law” and is in
this respect similar to article 26 of the ICCPR.

3. Level 2: Indirect Discrimination and Substantive Equality, Including
Affirmative Action
Contrary to level 1, level 2 deals with different treatment of men and women.
This difference in treatment should lead to the advancement of women and
eventually to de facto equality between men and women. The concept of
substantive equality, that also includes affirmative action, is most relevant in this
context, as it provides for different treatment in order to create an equal result.
The concept of indirect discrimination partly overlaps with the concept of
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substantive equality. It entails equal treatment by using neutral criteria that result
in an unjustified unequal outcome that constitutes discrimination. Hence, in these
situations neutral criteria should not be applied similarly to men and women in
order to create a similar result. In the following sections I will first address the
concept of indirect discrimination, then the concept of substantive equality and,
finally, the concept of affirmative action.

3.1 Indirect Discrimination
In one of the previous sections I discussed the definitions of discrimination
which we can find in article 1 of the Women’s Convention and in general
comment 18 of the Human Rights Committee. Both definitions refer to “the
purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise” of human rights. 660 Or, in other words, these definitions concern not
only distinctions that have the purpose to discriminate, but also those that have a
discriminatory effect. We can therefore conclude that both definitions also
include the concept of indirect discrimination. But contrary to CEDAW, the
Human Rights Committee hardly ever applies the concept of indirect
discrimination of women in its views and in its concluding observations.
CEDAW often recommends States parties in its concluding observations to adopt
the definition of discrimination against women used in article 1 in their
respective Constitutions 661, which CEDAW often underlines prohibits direct and
indirect discrimination. 662 The Human Rights Committee does not recommend
States parties in its concluding observations to adopt its definition of
discrimination. The Human Rights Committee only recommends in a few
concluding observations that States parties should prohibit discrimination in their
respective Constitutions. 663 Thus, whereas CEDAW recommends States parties
to adopt the definition of article 1, since it also prohibits indirect discrimination,
the Human Rights Committee does not make any recommendations in which it
refers to indirect discrimination, let alone to the prohibition of indirect
discrimination.

3.2 Substantive Equality
Articles 3
Article 3 of the ICCPR concerns the equal right of men and women to the
enjoyment of their rights under the Covenant. 664 In different general comments
the Human Rights Committee has explained that this does not entail the same
treatment of men and women. In general comment 4 on article 3 the Human
Rights Committee indicates that in States parties’ reports more information is
required regarding the role of women in practice in order to ascertain what
measures, in addition to purely legislative measures of protection, have been
660
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taken regarding the positive obligations under article 3. 665 The Committee
furthermore underlines in general comment 18 that the enjoyment of rights on an
equal footing does not mean identical treatment in every instance. 666 In general
comment 28 the Committee moreover provides that the State party must not only
adopt measures of protection, but also positive measures in all areas so as to
achieve the effective and equal empowerment of women. 667 We can conclude
from this that the Human Rights Committee considers formal equality not to be
sufficient to ensure that men and women equally enjoy all the rights provided for
in the ICCPR. Hence, we can conclude that article 3 of the ICCPR does not only
concern formal equality but also substantive equality. But general comment 28
does not indicate which measures should be taken in this regard.
From the wording of article 3 of the Women’s Convention, we can conclude that
it clearly concerns substantive equality. 668 It provides that “States Parties shall
take in all fields, in particular in the political, social, economic and cultural
fields, all appropriate measures, including legislation, to ensure the full
development and advancement of women, for the purpose of guaranteeing them
the exercise and enjoyment of human rights and fundamental freedoms on a basis
of equality with men”(emphasis added). It is clear from the wording of article 3
that this provision has a broad scope of application. It obliges States parties to
take all appropriate measures in all fields to ensure the full development and
advancement of women. According to article 3 the measures to ensure the full
development and advancement of women should be undertaken “for the purpose
of guaranteeing them [women] the exercise and enjoyment of human rights and
fundamental freedoms on a basis of equality with men”. Thus, in order to ensure
that women can exercise and enjoy their human rights in an equal manner as
men, measures should be taken to ensure the full development and advancement
of women. Hence, article 3 recognises implicitly that the de facto situation
between men and women is not equal and that therefore measures should be
taken to correct this situation. This means that article 3 provides for substantive
equality, by means of all appropriate measures. Does this then also include
affirmative action measures? Though CEDAW does not provide us with any
guidance on this matter, we can understand article 3 as also including affirmative
action measures although these measures are explicitly provided for in another
provision, article 4 (1). Article 3 refers to all appropriate measures. Hence,
article 3 provides for substantive equality, which means that women can be
treated differently in order to ensure the full development and advancement of
women. This also includes affirmative action as a means to ensure substantive
equality.
Taking into account that article 3 has a broad scope of application, it is rather
surprising that CEDAW rarely refers to article 3 in its general recommendations
and concluding observations. 669 This is probably related to the fact that CEDAW
has never made it clear which measures it considers to fall under article 3 and
what the scope of application of article 3 actually is, unlike the Human Rights
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Committee has done in general comment 28 with respect to article 3 of the
ICCPR.

Maternity Protection
Unlike the Women’s Convention, the ICCPR does not contain a provision that
specifically addresses maternity protection. Neither is this issue addressed by the
Human Rights Committee in its general comments and concluding observations.
This is not surprising, due to the general scope of the ICCPR.
Article 4 (2) of the Women’s Convention provides that the protection of
maternity is not discriminatory. This should be understood to be a clarification in
the sense that treating women differently to men with respect to maternity does
not constitute discrimination against men or women. Hence, this clause does not
provide an exception to the prohibition of non-discrimination. 670 It is a matter of
substantive equality, treating persons in an unequal situation unequally. Article 4
(2) clarifies that taking special measures aimed at protecting maternity is not
discriminatory. Article 4 (2) thus provides for substantive equality of women
concerning maternity protection.
Article 4 (2) seems to concern the biological aspects of maternity. Other relevant
provisions in this regard are article 11, regarding the right to work, and article 12,
regarding the right to health. Article 11 (2) provides that States parties should
take appropriate measures to prevent discrimination against women on the
grounds of marriage or maternity regarding the right to work, and article 11 (3)
provides for periodical review of protective legislation. Article 12 (2) provides
that States parties shall ensure appropriate health services to women in
connection with pregnancy, confinement and the post-natal period. As the
Women’s Convention thus contains other more specific provisions in this regard,
it is not remarkable that CEDAW rarely refers to article 4 (2) in its concluding
observations and its general recommendations. However, as the previous
paragraphs show, maternity calls both for different as well as equal treatment of
women. Hence, CEDAW could have explained this complicated issue in a
general comment to ensure that maternity does not lead to unjust equal or
unequal treatment of women.

3.3 Affirmative Action
Temporary special measures are specifically provided for in article 4 (1) of the
Women’s Convention. 671 This provision entitles States parties to take temporary
special measures to accelerate de facto equality between men and women. This
means that affirmative action is explicitly permitted under the Women’s
Convention. 672
Article 4 (1) explicitly provides that temporary special measures shall not be
considered discrimination as defined in the Women’s Convention. As has been
indicated in chapter 4, this clause should be understood as being an explanation
rather than providing an exception to the prohibition of discrimination given in
article 1, which provides that every distinction which impairs or nullifies the
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enjoyment by women of their human rights constitutes discrimination against
women. As affirmative action measures for women do not impair the enjoyment
by women of their human rights, these measures cannot be considered to be a
violation of article 1. 673
CEDAW has indicated in its general recommendations and concluding
observations on article 4 (1) that it sees temporary special measures as an
important tool to accelerate the de facto equality of men and women. 674
Especially the use of quotas as a temporary special measure is strongly favoured
by CEDAW.
Although no provision similar to article 4 (1) of the Women’s Convention can be
found in the ICCPR, the Human Rights Committee has underlined in its general
comments that States parties should also take affirmative action in order to
ensure the positive enjoyment of the rights provided by the ICCPR. 675 In general
comment 4 the Human Rights Committee explains that articles 2 (1), 3 and 26
require not only measures of protection, but also affirmative action to ensure the
positive enjoyment of the rights set forth in the ICCPR. 676 The Committee adds
that this cannot be done by simply enacting laws. 677 In general comment 18 the
Human Rights Committee reaffirms that the principle of equality sometimes
requires States parties to take affirmative action in order to diminish or eliminate
conditions which cause or help to perpetuate discrimination. 678 However, general
comment 28 is not quite clear in this respect. It only provides that States parties
should also take positive measures to achieve effective and equal empowerment
of women. 679 Except in relation to article 25, general comment 28 specifically
provides that also affirmative action measures could be taken. 680
Contrary to CEDAW, the Human Rights Committee does not often recommend
the use of affirmative action in its concluding observations, although the
Committee supports the use of affirmative action measures in its general
comments. 681 Positive measures, which could be considered to fall under the
concept of substantive equality, are more often recommended by the Committee
in its concluding observations.

4. Level 3: Systemic Discrimination
The third and last level of assessing discrimination and equality aims at a
structural change of society. The concept of systemic discrimination addresses
underlying causes that can lead to direct or indirect discrimination. It calls for a
transformation of structures and ideas about the role and position of women in
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society, in the private and public domain, in order to achieve substantive
equality.
Systemic discrimination is closely related to the concepts of substantive equality,
affirmative action and indirect discrimination. In this regard CEDAW underlines
in general recommendation 25 the link between affirmative action and systemic
discrimination. CEDAW indicates that: “States parties are reminded that
temporary special measures should be adopted to accelerate the modification and
elimination of cultural practices and stereotypical attitudes and behaviour that
discriminate against or are disadvantageous for women.” 682 However, it should
be noted that substantive equality and affirmative action focus upon an equal
result for both men and women and do in general not as such directly address the
underlying causes of unjust equal or unequal treatment. Through the concept of
indirect discrimination we can identify which rules and policies are neutrally
formulated, but in fact lead to discrimination. The difference is that by applying
the concept of systemic discrimination we can directly address the underlying
values and structures that can lead to indirect discrimination.

4.1 Stereotyping and Prejudices
Article 5 (a) of the Women’s Convention provides that States parties shall take
all appropriate measures “to modify the social and cultural patterns of conduct of
men and women, with a view to achieving the elimination of prejudices and
customary and all other practices which are based on the idea of the inferiority or
superiority of either of the sexes or on stereotyped roles for men and women”
(emphasis added). 683 A similar provision cannot be found in the ICCPR. 684
Neither can a reference be found in a general comment by the Human Rights
Committee, including general comment 28, that in a similar manner directly
addresses stereotyping and prejudices, in the sense that they are eliminated in
order to modify the social and cultural patterns of conduct. This can partly be
explained by the lack of a provision similar to article 5 (a) of the Women’s
Convention. Another explanation could also be that the Human Rights
Committee is not an expert body with respect to discrimination against women
and hence focuses more on the two other, more known, levels of nondiscrimination and equality. However, incidentally the Committee refers in its
concluding observations to stereotypical or traditional attitudes towards women,
as a mother and a wife, which can inhibit the enjoyment by women of their
human rights. 685 In some instances the Human Rights Committee also states in
its concluding observations that measures are to be taken in this regard. 686
However, it is rare that the Committee states which measures, such as awareness
campaigns, could be taken. 687
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Contrary to the Human Rights Committee, CEDAW often addresses stereotypes
concerning roles of men and women. In this respect CEDAW underlines that the
existence of stereotyped concepts of women perpetuate discrimination based on
sex. 688 Moreover, stereotypes regarding the role of women are regarded by
CEDAW to be a cause that can lead to violations of other provisions of the
Women’s Convention. 689 This is also underlined by CEDAW in several general
recommendations in relation to violence against women 690, family life 691 and
public life 692. In relation to violence against women, CEDAW recommends that
the media should promote respect for women. 693 In its concluding observations
CEDAW also often addresses stereotypes about the role of women in the
family. 694In these concluding observations CEDAW recommends that efforts are
taken to eliminate, change or address stereotypical attitudes. CEDAW also
recommends in its concluding observations on this issue that the media is
encouraged to project a positive image of women and their equal status in private
and public life. 695 Moreover, also school textbooks that are prejudiced and
stereotyped with respect to the role of men and women should, according to
article 10 (c) of the Women’s Convention, be amended.

4.2 Culture, Traditions and Religion
Stereotypes and prejudices about the role of women are often based on culture,
tradition and/or religion. Culture, traditions and religion can be used as a ground
for discrimination and unequal treatment of women. Hence, if these create a
structural obstacle for women these should be altered if we want to address this
form of systemic discrimination. Are culture, traditions and religion in that
regard directly addressed by the Human Rights Committee and CEDAW?
In general comment 28 the Human Rights Committee indicates that traditional,
historical, religious or cultural attitudes cannot be used to justify violations of
women’s rights to equality. 696 The Committee adds that States parties should
provide information on those aspects of tradition, history, cultural practices and
religious attitudes which may lead to a violation of article 3, and indicate what
measures they have taken or intend to take to overcome such factors. 697
However, the Human Rights Committee does not state that these aspects of
culture, tradition or religion, as such, have to be modified if they can lead to
discrimination against women. It should be noted though that it is in that regard
not quite clear what the Human Rights Committee implies in general comment
688
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28 with the obligation to ensure to all individuals the rights provided by articles 2
and 3, requiring that States parties take all necessary steps, including the removal
of obstacles to the equal enjoyment of such rights. 698 However, it is not likely
that the Committee indirectly addresses stereotypes that can lead to
discrimination and should hence be modified, since only in a few concluding
observations does the Committee refers to stereotypical or traditional attitudes
towards women that can inhibit the enjoyment by women of their human
rights. 699 Moreover, it is rare that the Committee states that measures or efforts
should be taken in this respect. 700
Article 5 (a) of the Women’s Convention provides for the modification of
cultural and social patterns of conduct of men and women in order to eliminate
prejudices and stereotyped roles of men and women. 701 In this regard CEDAW
states in its general recommendations and respective concluding observations
that governments should undertake education and public information campaigns
to modify the conduct of men and women in this regard. 702 In its concluding
observations CEDAW also addresses the role of the media to promote cultural
change concerning the roles of men and women. 703
It can be concluded that whereas CEDAW directly addresses the influence of
cultural conduct with respect to stereotypes by recommending measures to
amend this, the Human Rights Committee rarely refers to culture, tradition and
religion as a cause for discrimination and, with a few exceptions, the Human
Rights Committee does not recommend to modify these.
4.3 Maternity as a Social Function and Common Family Responsibilities
Article 5 (b) of the Women’s Convention concerns the recognition of the
common responsibility of men and women in the upbringing and the development
of their children. 704 CEDAW has not clarified what can be considered to be the
social function of maternity. But by taking into account that articles 4 (2) and 12
(2) concern the biological aspects of maternity, it seems logical to conclude that
article 5 (b) deals with those aspects of maternity that do not concern the
biological aspects. However, CEDAW does not pay attention to this clause.
CEDAW focuses on the common responsibility of men and women for taking
care of their children. In its concluding observations CEDAW regularly
underlines the importance of fathers leave in order to ensure this common
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responsibility. 705 As women tend, in general, to be the primary caretaker of
children, the sharing of family responsibilities can also increase their
participation in public life, as they might find it problematic to combine being
the primary carer and to participate in public life. In this regard CEDAW
acknowledges that the position of women will not fundamentally change if
underlying structures, such as the female - male division in taking care of the
household, is not challenged.
As will be addressed in chapter 6, the Human Rights Committee only generally
mentions the equal family responsibility of both spouses in the context of
marriage in its general comments concerning article 23 (4). 706 In this respect it
should be mentioned that the Human Rights Committee does not specify what
this equal family responsibility entails in its general comments, neither does the
Committee clarify or refer to it in its concluding observations.

5. Conclusions
The general non-discrimination and equality provisions of the ICCPR and the
Women’s Convention do not provide for exactly the same, as has been outlined
in the foregoing sections. But by means of general comments the Human Rights
Committee has interpreted the overlapping provisions to have more or less the
same scope of application, with two exceptions. No provisions similar to article 4
(2) of the Women’s Convention, regarding protection of maternity, can be found
in the ICCPR, and neither does the Human Rights Committee address this issue
in its general comments. The same can be said in relation to article 5 of the
Women’s Convention. However, regarding articles 1 - 4 (1) of the Women’s
Convention, in as far they are more specific and broader than similar provisions
of the ICCPR, the Human Rights Committee provides in general comments for
generally the same. For example, in relation to article 2 (e) and (f), general
comment 28 of the Human Rights Committee also provides that States parties
should address discrimination by private persons and organisations (non-state
actors) and the abolishment of discriminatory customs and practices (traditions,
religions and culture).
With respect to the different concepts, both CEDAW and the Human Rights
Committee interpret the aforementioned provisions in such a manner that it
includes, at least up to a certain extent, the concepts of direct and indirect
discrimination, formal and substantive equality, including affirmative action.
However, from the respective concluding observations important differences can
be noted concerning the application of these concepts.
Whereas CEDAW often recommends the use of affirmative action, the Human
Rights Committee does not often do so. This could be due to the differences in
the provisions. The Women’s Convention explicitly provides that States parties
705
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can make use of temporary special measures, whereas the ICCPR does not. This
may be an explanation for the situation that it is more uncommon that the Human
Rights Committee, although it does support the use of affirmative action in its
general comments, rarely recommends the use of affirmative action measures in
its concluding observations. Instead the Human Rights Committee regularly
recommends positive or effective measures. CEDAW clearly has a preference for
recommending the use of affirmative action and it seems that CEDAW therefore
does not recommend positive measures so often.
Furthermore, CEDAW often recommends States parties in its concluding
observations to adopt the definition of discrimination against women used in
article 1, which prohibits direct and indirect discrimination. The Human Rights
Committee only occasionally recommends States parties to adopt its definition of
discrimination. As a matter of fact, indirect discrimination is hardly ever applied
by the Committee in its views and in its concluding observations.
Contrary to CEDAW, the concept of systemic discrimination is seldom applied
by the Human Rights Committee. This is probably partly related to the fact that
no provision similar to article 5 can be found in the ICCPR. Now only CEDAW
generally applies the concept of systemic discrimination, by means of which it
addresses the more structural causes that can lead to discrimination. Overall,
CEDAW applies a more comprehensive approach with respect to discrimination
against women by including the application of the concept of systemic
discrimination, next to the other non-discrimination and equality concepts.
However, by means of progressive treaty interpretation of the generally phrased
articles 2 (1), 3 and 26 of the ICCPR, the Human Rights Committee could also
apply the concept of systemic discrimination, which would allow it to address
more structural causes of discrimination.
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Chapter 6:
Family Life
---------------------------------------------------------------------------1. Introduction
Apart from analysing the general non-discrimination and equal treatment
provisions of the ICCPR and of the Women’s Convention, I will also analyse
two specific human rights which are provided for in both conventions. This is
done in order to analyse more in depth how the Human Rights Committee and
CEDAW interpret non-discrimination and equality in relation to specific human
rights. In this chapter I will address the provisions of the ICCPR and the
Women’s Convention that concern family life. In the next chapter I will analyse
the provisions of the aforementioned conventions that concern political
participation and public office.
In many societies women face discrimination within the private sphere. Issues
that are relevant in this regard are, amongst others, polygamy, inheritance, free
and full consent to marriage, minimum age for marriage, and reproductive rights.
The fact that many reservations have been made to article 16 of the Women’s
Convention, that concerns family life, indicates how intricate and persistent the
discrimination and inequality of women is within the context of family life. 707
Many of these reservations deal with religion, mainly Islam. In this regard
Gallagher underlines that discrimination against women is often justified by
governments on the basis of culture and religion. 708 Chinkin and Charlesworth
also point out that it is striking that “culture” is much more frequently invoked in
the context of women’s rights than in any other area of human rights. 709 In
general, it can be submitted that the role of culture and religion is very important
in this regard. Family relations are strongly influenced by traditions, culture and
religion.
With respect to family life and the position of women within the family,
feminists often also underline the relevance of the so-called public/private
distinction. This concerns the notion that legal regulation is appropriate for the
public sphere, but not in relation to the private sphere, as family life is private
and should not be interfered with by the state. 710 In this regard Knop explains:
“As feminist analysis has shown, women are more vulnerable than men to
serious harm, injustice and discrimination in the private sphere, and the
public/private distinction has prevented the law from remedying the situation.
Feminists have imported this critique into international human rights law,
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where it operates directly in areas such as state responsibility for domestic
violence.” 711
Indeed statistics by UNIFEM show that many countries have still not regulated
domestic violence. 712 And it was only in 1992 that domestic violence was
addressed in a general comment by CEDAW.
In both the ICCPR (article 23) and the Women’s Convention (article 16) family
life is addressed. These provisions overlap for a large part, though article 16 of
the Women’s Convention is more elaborate. However, in general comment 28,
the Human Rights Committee has elaborately addressed article 23 and has
interpreted, rather broadly, its scope of application by combining it with the
obligations of article 3. Hence, it will be interesting to analyse how these
overlapping provisions are interpreted by the Human Rights Committee and
CEDAW. This is also relevant in the context of the many reservations which
have been made to the provisions of the Women’s Convention, of which many
concern article 16. In contrast, not many reservations have been to the
overlapping provisions of the ICCPR.
In this chapter I will analyse what article 23 of the ICCPR and article 16 of the
Women’s Convention provide for and how these overlapping provisions are
interpreted by the Human Rights Committee, respectively by CEDAW. In
addition, I will analyse which concepts of discrimination fall within the scope of
application of these provisions and which concepts are applied by the Human
Rights Committee and CEDAW. In the next section I will first analyse article 23
of the ICCPR. Next article 16 of the Women’s Convention will be examined.
Finally, a comparison will be made in section 4, based on the three level
framework for analysis, as developed in chapter 2.

2. Article 23 of the ICCPR
“1. The family is the natural and fundamental group unit of society and is
entitled to protection by society and the State.
2. The right of men and women of marriageable age to marry and to found a
family shall be recognized.
3. No marriage shall be entered into without the free and full consent of the
intending spouses.
4. States Parties to the present Covenant shall take appropriate steps to ensure
equality of rights and responsibilities of spouses as to marriage, during marriage
and at its dissolution. In the case of dissolution, provision shall be made for the
necessary protection of any children.”
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2.1 Drafting History
It was due to the request of the Commission on the Status of Women that article
16 of the Universal Declaration was incorporated in the draft Covenant. 713
Hence, it is not surprising that the finally adopted article 23 is largely based on
the text of article 16 of the Universal Declaration. In fact, article 23 (1) of the
ICCPR is literally the same as article 16 (3) of the Universal Declaration. To
article 23 (2), which was drafted on the basis of the first sentence of article 16 (1)
of the Universal Declaration, some amendments were made. This includes the
amendment to the effect that instead of providing that men and women have the
right to marry when they are of “full age”, as was the term used in article 16 (1)
of the Universal Declaration, article 23 (2) provides that the right of men and
women of “marriageable age” to marry shall be recognised. 714 It is not clear
whether this change in terminology makes any difference in practice. Both
provisions still leave it to the States to determine the age at which men and
women are allowed to marry.
Article 23 (3) is again basically similar to article 16 (2) of the Universal
Declaration. Most amendments have been made to article 23 (4), which is partly
based upon the second sentence of article 16 (1) of the Universal Declaration.
Hence, most of the discussions among the delegates during the drafting of article
23 concerned paragraph 4 of this provision. 715 During the drafting there was a
sharp division between delegates as to whether or not equal rights of men and
women in relation to marriage should be provided for in the Covenant. 716 It was
admitted by delegates that in different matters such as domicile, parental control
of children and the right to own property, women were frequently discriminated
against. 717 Delegates indicated that these inequalities arose from ancient
traditions and religious beliefs and practices, which could not be changed in a
short period of time. 718 But since equality could only be acquired over a lengthier
period of time, it would be inappropriate to include a provision in the Covenant
regarding equal rights of men and women concerning marriage, as States should
implement the provisions of the Covenant without delay. 719 Furthermore, it was
also pointed out that, since article 3 provides for the equal right of men and
women to the enjoyment of all civil and political rights set forth in the Covenant,
it was unnecessary to restate the principle of equal rights of men and women
regarding marriage. 720 On the other hand, it was argued that, since inequalities
regarding the rights of men and women in relation to marriage do exist, the
restatement in article 23 was all the more justified. 721 Furthermore, if States
could not undertake such obligations immediately, they could make reservations
to the article when ratifying the Covenant. 722
A compromise between these opposing views was found by the adoption of the
so-called fifteen-Power amendment. This amendment provides that:
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“States Parties to this Covenant shall take appropriate steps to ensure equality
of rights and responsibilities of spouses as to marriage, during marriage and at
its dissolution” (emphasis added). 723
As was explained by the representative of the Philippines, this amendment can be
interpreted as permitting States parties to take appropriate measures
progressively to assure the equality of spouses as to marriage, during marriage
and its dissolution. 724 In other words, article 23 (4) constitutes a progressive
implementation duty, and not a directly applicable claim. 725 In fact, article 23 (4)
is the only human rights provision of the ICCPR that contains a progressive duty
to implement. 726 How this duty is actually interpreted by the Human Rights
Committee, also in the light of the direct obligation under articles 2 (1), 3 and 26
of the Covenant, will be addressed in section 2.5.
During the drafting of article 23 (4) there was also criticism on the proposal to
include a reference to the dissolution of marriage. 727 However, it was pointed out
that it referred to the death of one of the partners as well as to divorce, and that it
was not intended to imply that divorce was regarded as a favourable means to
end a marriage. 728 It was furthermore underlined by the International Federation
of University Women that in countries where divorce was recognised, it was
important to ensure that both men and women have equal rights with respect to
all matters relating to divorce. 729
In the following sections the paragraphs of article 23 will be addressed on a
topical basis: the right to protection of the family (article 23 (1)), the right to
marry and to found a family (article 23 (2)), that no marriage shall be entered
into without the free and full consent of the intending spouses (article 23 (3)),
and equality of rights and responsibilities of spouses as to marriage, during
marriage and at its dissolution (article 23 (4)). In these sections the relevant
paragraphs of article 23 will be discussed together with the relevant general
comments, views and concluding observations of the Human Rights Committee.

2.2 Protection of the Family
Article 23 (1) provides, amongst other things, that the family is entitled to
protection by society and the State. Hence, the State party has a positive duty
under this article to protect the family. 730 This differs from the negative
obligation under article 17 of the ICCPR, which concerns the right to noninterference with private and family life.
However, what can be understood to fall under the term “the family”, which is
entitled to protection by society and the State? Marriages, relationships, extended
family? In 1988 in the case of Hendriks versus the Netherlands the Committee
723
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concluded that “the family” in article 23 (1) does not solely refer to the family as
it exists during marriage. 731 According to the Committee the idea of family must
necessarily embrace the relations between parents and child. 732 The Committee
added that although divorce legally ends marriage, it cannot dissolve the bond
uniting father or mother and child, this bond does not depend on the continuation
of the parents’ marriage. 733 In 1994 in a similar case, the Committee again stated
that the term “family” must be understood broadly, and the Committee
reaffirmed that the concept refers not only to the family home during marriage or
cohabitation, but also to the relations between parents and child. 734 But the
Committee did add to this that some minimal requirements for the existence of a
family are however necessary, such as life together, economic ties, a regular and
intense relationship, etc. 735 These requirements, although not yet mentioned
explicitly, were probably also the reason why the Committee had decided in an
earlier case decided in 1981 that article 23 was not applicable in a case where a
mother, except for a period of 2 years some 17 years previously, had not lived
together with her adopted daughter as a family. 736
In general comment 19 the Human Rights Committee notes that the concept of
the family may differ in some respects from State to State, and even from region
to region within a State, and that it is therefore not possible to give the concept a
standard definition. 737 The Committee emphasises, however, that when a group
of persons are regarded as a family under the legislation and practice of a State,
they must be given the protection referred to in article 23. 738 Furthermore,
general comment 19 provides that States parties should report on how the
concept and scope of the family is construed or defined in their own society and
legal system. 739 Moreover, where diverse concepts of the family, “nuclear” and
“extended”, exist within a State, this should be indicated with an explanation of
the degree of protection afforded to each one. 740 The Committee furthermore
underlines in the general comment that States parties should also indicate
whether and to what extent unmarried couples or single parents and their
children are recognised and protected by domestic law and practice. 741
It can be concluded that the Committee applies a broad concept of the term
family; it entails not just married couples, but also cohabitation and the
relationship between (divorced) parents and their children. However, the concept
is not unlimited as some minimal requirements, such as contact or maintenance,
have to be fulfilled. Apart from applying a broad concept, the Committee also
allows for the application of a culturally and socially relative concept of family,
which can vary from State to State. But this does not mean that States have
731
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complete discretion in determining what constitutes a family. 742 In general
comment 28 the Human Rights Committee underlines that with respect to the
concept of various forms of family the equal treatment of women in these
contexts needs to be ensured. 743 Hence, the concept of family cannot be
interpreted in such a culturally relative manner that it would violate article 3 of
the Covenant.
The protection to be offered to the family under article 23 (1) requires, according
to the Human Rights Committee, that States parties should adopt legislative,
administrative or other measures. 744 Regarding protection by society, the
Committee points out in general comment 19 that States parties’ reports should
indicate how the necessary protection is granted to the family by the State and
other social institutions, and whether and to what extent the State gives financial
or other support to the activities of such institutions. 745 In the case of the
Mauritian women the Committee indicated that - after pointing out that article 23
(1) does not describe to which protection the family is entitled - legal protection
or measures which a society or a State can afford to the family may vary from
country to country and may depend on different social, economic, political and
cultural conditions and traditions. 746 However, the Committee added that:
“[T]he protection of a family cannot vary with the sex of the one or the other
spouse. Though it might be justified for the Mauritius to restrict the access of
aliens to their territory and to expel them therefrom for security reasons, the
Committee is of the view that legislation which only subjects foreign spouses
of Mauritian women to those restrictions, but not foreign spouses of Mauritian
men, is discriminatory with respect to Mauritian women and cannot be justified
by security requirements.” 747
According to the Committee, this leads to a violation of articles 2 (1), 3 and 26 in
conjunction with article 23 (1). 748 Hence, it can be concluded that although the
protection offered by article 23 can also be socially and culturally relative, it
cannot be so relative as to violate the equal rights of men and women under the
Covenant.
In general comment 28 the Committee expressly focuses on the position of
women with respect to the protection offered to families under article 23. The
Committee points out that single-parent families frequently consist of a single
woman caring for one or more children, and States parties should describe what
measures of support are in place. 749
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2.3 The Right to Marry and to Found a Family
Article 23 (2) provides that the right of men and women of marriageable age to
marry and to found a family shall be recognized. In this regard the following
topics will be addressed in this section: minimum age to marry, the right to
marry or remarry, polygamy and the right to found a family.

Minimum Age to Marry
During the drafting of article 23 the delegates agreed that it should be left to
States to determine the age which is to be regarded as the marriageable age. 750
This leaves States parties with a large margin of appreciation, as no limits are set
as to what constitutes marriageable age as well as no explicit provision being
made that this age should be the same for men and women. How is this
interpreted by the Human Rights Committee?
In general comment 19 the Committee underlines that, although the Covenant
does not establish a specific marriageable age for men or for women, the age
should be such as to enable each of the intending spouses to give his or her free
and full personal consent in a form and under conditions prescribed by law. 751 In
general comment 28 the Human Rights Committee indicates that many factors
may prevent women from being able to make the decision to marry freely, one
factor being the minimum age for marriage. 752 The Committee adds that this age
should be set by the State on the basis of equal criteria for men and women. 753
According to the Committee, these criteria should ensure women’s capacity to
make an informed and uncoerced decision. 754 Hence, the Committee links in
these general comments the right to marry at a marriageable age with article 23
(3), which provides that no marriage shall be entered into without the free and
full consent of the intending spouses. Indeed a marriageable age which is too
young could prevent the intending spouses from being able to freely and fully
consent to marry. Hence, it seems important that this age is not too young, as this
could violate article 23 (3). In addition, the Committee indicates that equal
criteria for deciding the marriageable age of men and women should be applied.
However, this is not the same as providing that the marriageable age of men and
women should be the same. Applying equal criteria could still lead to different
ages, as it is sometimes argued that girls are physically earlier mature than boys.
The issue of a different age for marriage for men and women has also been
addressed in quite a few concluding observations. 755 Although the Committee
has not specified in its general comment or in its concluding observations which
age it considers to be the minimum age to marry, we can find a specification by
the Committee in a relatively recent concluding observation. In the concluding
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observations on Monaco the Committee stated that the State party should amend
its legislation to ensure that girls and boys are treated equally by making the
legal age of marriage 18 years, regardless of sex. 756 In some earlier concluding
observations the Committee had stated that the minimum age to marry should be
changed to conform with the present international standards 757, or that these
standards should be taken into account. 758 The latter statements are not so
concrete, as the Committee does not indicate which international standards
should be taken into account, but in the previously mentioned recent concluding
observation the Committee is very clear about which age it considers to be the
appropriate marriageable age and that it should be the same for both boys and
girls.
In many recommendations the Committee states in its concluding observations
on the minimum age for men and women to marry that States parties should
amend their legislation with respect to this matter. 759 The Committee states in
several concluding observations that legislation which contains different
minimum ages for women is discriminatory. 760 Sometimes the Committee states
that these different minimum ages are incompatible with or in violation of article
23. 761

Right to Marry or Remarry
General comment 19 provides that States parties’ reports should indicate whether
there are any restrictions or impediments to the right to marry based on special
factors such as the degree of kinship or mental incapacity. 762 The Committee
underlines that this right to marriage must be compatible with, amongst other
things, the right to freedom of thought, conscience and religion, which implies
that the legislation of each State should provide for the possibility of both
religious and civil marriages. 763 The Committee adds that if a State requires that
a religious marriage is also conducted, affirmed or registered under civil law, this
is not incompatible with the Covenant. 764 In this regard it can be pointed out that
the Committee does not pay much attention to the registration of marriages. It is
only mentioned by the Committee in the context of the registration of religious
marriages and, moreover, the Committee only provides that this is not
incompatible with the Covenant. An incidental reference to registration of
marriage can also be found in concluding observations on Namibia, although not
in relation to minimum marriageable age, but concerning deprivation of rights of
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women regarding inheritance and land ownership. 765 However, in order to ensure
that spouses do not marry below the marriageable age, compulsory registration is
a very relevant instrument, but this is not addressed by the Committee.
Furthermore, it is pointed out in general comment 28 that the right to choose
one’s spouse may be restricted by laws or practices that prevent the marriage of a
woman of a particular religion to a man who professes no religion or a different
religion. 766 The Committee indicates that States parties should provide
information on these laws and practices and on the measures taken to abolish the
laws and to eradicate these practices. 767 However, according to Islam a Muslim
woman is not allowed to marry a non-Muslim, whereas the same does not apply
to a Muslim man. 768 Hence, non-discrimination of Muslim women regarding
marriage is an issue which can be problematic in Muslim countries.
The question whether also lesbian couples have the right, based on article 23, to
marry each other, was addressed by the Committee in the case of Joslin et al.
versus New Zealand. 769 The case deals with two lesbian couples, who wanted to
marry. Ms Joslin and Ms Rowan applied for a marriage licence in 1995. This was
refused, as the Marriage Act of New Zealand only applies to a marriage between
a man and a woman. 770 Likewise, Ms Zelf and Ms Pearl were refused a notice of
intended marriage in 1996. 771 The four authors of the complaint considered this
to be a violation of, amongst others, article 23 (2). 772 However, the Committee
concluded that States parties are only obliged to recognise marriage between a
man and a women, since article 23 (2) uses the term “men and women”, and not
“every human being”, “everyone” or “all persons” which are used in other
provisions of the Covenant. 773 Hence, the refusal of New Zealand did not violate
article 23. 774
Concerning the right of women to remarry, general comment 28 provides that
this may be affected when States parties impose restrictions on remarriage by
women that are not imposed on men. 775 The Committee has also addressed this
issue in several concluding observations. In its concluding observations on Japan
the Committee stated that it was concerned that there still remain discriminatory
laws against women, such as the prohibition for women to remarry within six
months following the date of the dissolution or the annulment of their marriage,
and that the Committee recalled that all legal provisions that discriminate against
women are incompatible with articles 2, 3 and 26 of the Covenant and should be
repealed. 776 In its concluding observations on Venezuela the Committee stated in
this regard that, with a view to complying with the obligations arising from
765
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articles 2, 3 and 26 of the Covenant, the Committee urged the State party to
amend all laws that still discriminate against women, including those relating to
the ban on marriage for 10 months following the dissolution of a previous
marriage. 777

Polygamy
The Committee is very outspoken with respect to polygamy. In general comment
28 the Committee also states that equality of treatment with regard to the right to
marry implies that polygamy is incompatible with this principle. 778 The
Committee continues by stating that polygamy violates the dignity of women and
that it is an inadmissible discrimination against women. 779 The Committee
concludes in general comment 28 that, consequently, polygamy should definitely
be abolished wherever it continues to exist. 780
In its earlier concluding observations the Committee rarely addressed polygamy.
If this was done, like in the concluding observations on Nigeria, the Committee
expressed its concern about polygamy, but without specifically addressing it in
the recommendations. 781 In later concluding observations this is different,
however. In these later concluding observations polygamy is not only noted with
concern but also specifically addressed. 782 In these concluding observations the
Committee states that polygamy is incompatible with articles 2 (1), 3 and 26, 783
that polygamy is in violation of articles 3 and 26, 784 that it is discriminatory
while referring to articles 3 and 26 785, or that polygamy is incompatible with
equality of treatment with regard to the right to marry 786. It is thus clear that in
more recent years the Committee is very explicit that it regards polygamy as a
violation of the Covenant.
In the aforementioned concluding observations the Committee recommended
that the State party brings its legislation into conformity with, amongst others,
articles 2(1), 3, 23 and 26, 787 that the State party should take the necessary steps
to abolish polygamy and to implement educational measures to prevent it, 788and
that polygamy must be abolished and that it is the duty of the State party to do
everything necessary to ensure that the Covenant is respected. 789 Especially in
the last two recommendations the Committee uses very clear language, stating
that polygamy should be abolished.
777
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The Right to Found a Family
The right to found a family implies, according to the Committee, in principle, the
possibility to procreate and to live together. 790 The Committee underlines in
general comment 19 that when States parties adopt family planning policies, they
should be compatible with the provisions of the Covenant and should, in
particular, not be discriminatory or compulsory. 791 This is specified in general
comment 28, albeit in the context of article 7 of the Covenant 792, where the
Committee states that States parties should provide information on measures to
prevent forced abortion or forced sterilization. 793 The Committee adds to this in
the context of article 6 794 that States parties should provide information on any
measures taken by the States to help women to prevent unwanted pregnancies
and to ensure that they do not have to undertake life-threatening abortions. 795
This is an issue that is also often addressed by the Committee in its concluding
observations. 796 In these concluding observations the Committee recommends in
many instances that the State party should adopt appropriate family planning
services 797, or should improve/ensure access to these services for women. 798.
Regarding compulsory family planning, the Committee stated in its concluding
observations on Peru that it was concerned about recent reports of forced
sterilisations, particularly of indigenous women in rural areas. 799 The Committee
recommended in this case that Peru must take the necessary measures to ensure
that persons who undergo sterilisations are fully informed and give their consent
freely. 800
In the context of article 23, the Committee interprets this provision partly to
entail a negative duty with respect to family planning policies. States should not
make family planning compulsory or discriminatory. But it can also entail a
positive duty in the sense of providing for family planning services. As can be
concluded from the concluding observations it seems to be an obligation for
States parties to prevent women from undergoing unsafe abortions that threaten
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their life, therefore States parties should adopt appropriate family planning
services. However, the Committee addresses this issue in the context of article 6.
The Committee underlines in general comment 19 that the possibility to live
together implies the adoption of appropriate measures, both at the international
level and in cooperation with other States, to ensure the unity or reunification of
families, particularly when their members are separated for political, economic
or similar reasons. 801 In its concluding observations, the Committee has rarely
addressed this issue. However, in the concluding observations on Switzerland the
Committee stated that it is concerned about the consequences of the distinctions
made in various pieces of legislation between citizens and non-citizens and that
in this respect a vulnerable category of persons are foreign spouses of foreigners
with residence permits, who are subject to deportation in the event of the
discontinuation of de facto cohabitation and, hence, may be forced to live in
abusive relationships. 802 The Committee recommended in this case that the State
party should review its policies regarding distinctions between citizens and aliens
and between different categories of aliens, in particular spouses of foreigners
with residence permits, in order to ensure that the rights of these persons are
respected and ensured. 803

2.4 Free and Full Consent to Marry
Article 23 (3) provides that no marriage shall be entered into without the free and
full consent of the intending spouses. This is a very clear and straightforward
provision. It is a provision that is especially relevant for women. In this regard,
the Committee underlines in general comment 28 that States have an obligation
to protect the enjoyment of this right on an equal basis for men and women. 804
The Committee indicates in general comment 28 that many factors may prevent
women form being able to make the decision to marry freely. 805 In this regard
three factors are specifically addressed by the Committee. One factor, which was
also discussed in section 2.3, relates to the minimum age for marriage. 806 A
second relevant factor, which the Committee indicates in general comment 28, is
that in some States a guardian, who is generally male, consents to the marriage
instead of the woman herself, thereby preventing women from exercising a free
choice. 807
In the concluding observations on Sudan the Committee stated that when a
woman’s consent to marriage is mediated by a guardian, a woman’s free choice
of a husband is restricted, which is incompatible with articles 3, 16 , 23 and 26 of
the Covenant and that the State party should repeal all legal provisions hindering
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women’s free choice of spouse. 808 The Committee recommended in the
concluding observations on Algeria regarding the same issue that the State party
should bring its legislation into conformity with articles 3, 16, 23 and 26 of the
Covenant. 809
A third factor which the Committee points to that may affect women’s free and
full consent to marriage is the existence of social attitudes which tend to
marginalise women victims of rape and put pressure on them to agree to
marriage. 810 In this regard, the Committee indicates that a woman’s free and full
consent to marriage may also be undermined by laws which allow the rapist to
have his criminal responsibility extinguished or mitigated if he marries the
victim. 811 General comment 28 therefore proscribes that States parties should
indicate whether marrying the victim extinguishes or mitigates criminal
responsibility and, if the victim is a minor, whether rape reduces the
marriageable age of the victim. 812
In its concluding observations on Peru the Committee noted with concern that
the law contained a provision exempting a rapist from punishment if he marries
the victim, which is possibly incompatible with articles 3 and 7. 813 In this case
the Committee recommended that the provisions of the Civil and Penal Code
should be revised in the light of the obligations laid down in the Covenant, and in
particular in its articles 3 and 26. 814 In two more recent concluding observations
the Committee stated on this same matter that the State party should immediately
repeal this legislation, which is, amongst others, incompatible with articles 3, 23,
26 and 2 (3) of the Covenant. 815
Hence, the Committee recognises important factors that can inhibit women from
marrying with their free and full consent. These are not only addressed in general
comments, but also in concluding observations. However, as also pointed out in
section 2.3, the Committee does not recommend the compulsory registration of
marriage, which is an important factor that can contribute to ensuring free and
full consent to marriage.

2.5 Equality of Spouses
Article 23 (4) provides that States parties shall take appropriate steps to ensure
equality of rights and responsibilities of spouses as to marriage, during marriage
and at its dissolution. The drafting history and formulation of article 23 (4) show
that equality of rights and responsibilities of spouses is a sensitive issue that is
strongly influenced by religion, traditions and culture. As stated in section 2.1,
paragraph 4 provides for progressive realisation. It provides that appropriate
steps should be taken by States parties. But what can be considered to be
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appropriate steps? In addition, the rights and responsibilities referred to in article
23 (4) are not defined. Hence, it could be asked in relation to which rights and
responsibilities these steps should be taken.
In relation to equal rights of the spouses as to marriage the Committee notes in
general comment 19 that no sex-based discrimination should occur in respect of
the acquisition or loss of nationality by reason of marriage. 816 The Committee
underlines that likewise the right of each spouse to retain the use of his or her
original family name or to participate on an equal basis in the choice of the new
family name should be safeguarded. 817 This is almost literally repeated in general
comment 28, with the difference that according to general comment 28 States
parties should also ensure that no sex-based discrimination occurs in respect of
the acquisition or loss of residence rights due to marriage. 818 In the case of
Müller and Engelhard versus Namibia 819 the choosing of a family name was
addressed by the Committee. The Committee decided not to find it reasonable
that choosing the wife’s name as a family name was subjected to stricter and
more cumbersome conditions. 820
During marriage, the Committee underlines in general comment 19 that the
spouses should have equal rights and responsibilities within the family. 821 The
Committee adds that this equality extends to all matters arising from their
relationship, such as the choice of residence, the running of the household, the
education of the children and the administration of assets. 822 General comment
19 states that such equality continues to be applicable to arrangements regarding
legal separation or dissolution of the marriage. 823 In general comment 28, the
aforementioned issues mentioned in general comment 19 are for a large part
repeated. General comment 28 provides that States parties must ensure that the
matrimonial regime contains equal rights and obligations for both spouses with
regard to the custody and care of children, the children’s education, the
transmission to children of the parent’s nationality, and the ownership or
administration of property, whether common property or property in the sole
ownership of either spouse. 824 The Committee underlines that States parties
should review their legislation to ensure that married women have equal rights
with regard to the ownership and administration of such property.825
Furthermore, the Committee underlines that equality during marriage implies
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that the husband and wife should participate equally in responsibility and
authority within the family. 826
Concerning dissolution, the Committee states in general comment 19 that any
discriminatory treatment with regard to the grounds and procedures for
separation or divorce, child custody, maintenance or alimony, visiting rights or
the loss or recovery of parental authority must be prohibited. 827 The Committee
adds to this that the interest of the children in this connection most be borne in
mind. 828 In general comment 28 the Committee states that States parties must
ensure equality with regard to the dissolution of marriage, which excludes the
possibility of repudiation. 829 Furthermore, the grounds for divorce and annulment
should be the same for men and women, as well as decisions with regard to
property distribution, alimony and the custody of children. 830 Moreover, the
Committee underlines in general comment 28 that when the dissolution of
marriage is caused by the death of one of the spouses, women should have equal
inheritance rights to those of men. 831
The different issues mentioned in general comments 19 and 28 on women’s
equal rights as to marriage, during marriage and upon its dissolution, are often
addressed in the concluding observations. 832 In many of the concluding
observations on the equal rights of women as to marriage, during marriage and
upon its dissolution the Committee has stated that these kinds of provisions are
discriminatory or that women are discriminated against in these matters. 833 In
these concluding observations, the Committee recommended in most of them
that States parties should amend, repeal or abolish these provisions. 834
Taking into account what was discussed about divorce during the drafting (see
section 2.1), it is worth mentioning that the Committee noted in its concluding
observations on Ireland that “existing laws do not provide for divorce and that
the continued non-recognition of divorce serves only to exacerbate problems
associated with the de facto termination of marriage”. 835 Though having noted
this problem, the Committee did not make any recommendation. In its
concluding observations on Chile the Human Rights Committee stated that
“Lack of divorce under Chilean law may amount to a violation of article 23,
826
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paragraph 2, of the Covenant, according to which men and women of
marriageable age have the right to marry and found a family.” 836 In these
concluding observations the Human Rights Committee did not recommend
explicitly that there should be a right to divorce, but the Committee indicated that
if this right is not provided for this could lead to problems, as indicated in the
aforementioned concluding observations. 837
Overall it can be concluded that the Committee interprets article 23 (4) as having
a broad scope of application. In general comments and concluding observations
the Committee states that men and women should have equal rights with respect
to all issues relating to marriage, during marriage and upon its dissolution and
that discrimination in these areas should be prohibited. By focusing on the
position of women, the Committee acknowledges in this regard that women are
often discriminated against in the context of marriage.
In addition, it can be concluded that although article 23 (4) provides for
progressive realisation - appropriate steps should be taken -, the Committee
interprets article 23 (4) to entail an immediate obligation with respect to equal
rights for women. Both in general comment 19 and in general comment 28 the
implementation of article 23 (4) is not interpreted by the Committee as being of a
progressive nature. 838 In general comment 28 obviously a clear link is being
made between articles 3 and 23 (4). Also article 2 (1) and article 26 can, as
general non-discrimination provisions, can be regarded as relevant provisions to
be taken into account when interpreting article 23 (4). As none of these three
general non-discrimination and equality provisions allow for progressive
realisation, it is not surprising that the Human Rights Committee interprets
article 23 (4) as also entailing an immediate obligation. 839 Hence, criticism that
article 23 (4) is a rather weak provision, that is only violated if States do not take
any steps or when States enact new discriminatory Acts 840, is no longer proper
due to the interpretation by the Human Rights Committee.

3. Article 16 of the Women’s Convention
"1. States Parties shall take all appropriate measures to eliminate discrimination
against women in all matters relating to marriage and family relations and in
particular shall ensure, on a basis of equality of men and women:
(a) The same right to enter into marriage
(b) The same right freely to choose a spouse and to enter into marriage only with
their free and full consent;
(c) The same rights and responsibilities during marriage and at its dissolution;
836
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(d) The same rights and responsibilities as parents, irrespective of their marital
status, in matters relating to their children; in all cases the interests of the
children shall be paramount;
(e) The same rights to decide freely and responsibly on the number and spacing
of their children and to have access to the information, education and means to
enable them to exercise these rights;
(f) The same rights and responsibilities with regard to guardianship, wardship,
trusteeship and adoption of children, or similar institutions where these concepts
exist in national legislation; in all cases the interests of the children shall be
paramount;
(g) The same personal rights as husband and wife, including the right to choose
a family name, a profession and an occupation;
(h) The same rights for both spouses in respect of the ownership, acquisition,
management, administration, enjoyment and disposition of property, whether
free of charge or for a valuable consideration.
2. The betrothal and the marriage of a child shall have no legal effect, and all
necessary action, including legislation, shall be taken to specify a minimum age
for marriage and to make the registration of marriages in an official registry
compulsory."

3.1 Introductory Remarks
Article 16 is a rather extensive article; it deals with many issues of family life.
Granting women equal rights in family relations is of fundamental importance.
Unfortunately, many States parties have made far-reaching reservations as to the
scope of application of article 16. 841 This is not surprising since family law is an
area that is strongly influenced by culture and religion. As CEDAW has
indicated in general recommendation 21, it has noted with alarm the number of
States parties that have made reservations to article 16, and which claim that
compliance with article 16 may conflict with a vision of the family based, inter
alia, on cultural or religious beliefs. 842 Since family law is an important area of
law for women, being one of the means of defining the roles of men and women
in the family, this is a serious limitation of the scope of application of the
Women’s Convention. Thus it is not surprising that CEDAW has stated in
general recommendation 21 that it requires that all States parties progress, albeit
gradually, to a stage where each country will withdraw its reservations, in
particular to article16. 843
Although other conventions and declarations also deal with the rights of women
in marriage and family relations, CEDAW underlines in general recommendation
841
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21 that the Women’s Convention goes further by recognising the importance
which culture and traditions have in shaping the thinking and behaviour of men
and women and the significant part they play in restricting the exercise of basic
rights by women. 844 Still it is interesting to note that one of the conventions
which CEDAW refers to in this regard is the ICCPR. 845 In the UN Manual on
Human Rights Reporting it is also stated that family life is also dealt with in
article 23 of the ICCPR and that information collected with regard to this article
might also be useful under the Women’s Convention. 846
In the following sections I will discuss the scope of application and the
interpretation by CEDAW of article 16 (1) (a) - (h) and article 16 (2). This will
be done on a topical basis. The following topics will be addressed: eliminating
discrimination and ensuring the same rights (article 16 (1)); entering into
marriage (article 16 (1) (a) and (b), article 16 (2)); rights and responsibilities
during marriage and its dissolution (article 16 (1) (c)); children (article 16 (1) (d)
- (f)); personal rights (article 16 (1) (g)); property (article 16 (1) (h)), and family
violence. The related paragraphs of article 16 will be discussed in one section,
together with the relevant general recommendations and concluding observations
by CEDAW. But first, I will briefly address the drafting history of article 16 in
order to indicate some of the main issues that were debated during the drafting.

3.2 Drafting History
The most drastic proposal during the drafting of this article was the proposal by
some governments - like Austria and Belgium - to draft a separate convention on
the status of women in marriage and the family. 847 However, this was only put
forward by a few states.
Based on article 6 (2) of the Declaration on the Elimination of Discrimination
against Women (DEDAW), the Philippines submitted the first draft for the
eventually adopted article 16. 848 During the drafting of article 16, respect for
religious laws in relation to family life was a recurring theme. In that regard
Egypt put forward that matters such as inheritance and the ending of a marriage
must give consideration to States’ family laws, which “respect religious
provisions which are closely connected with the faith and belief of nationals”.849
Pakistan also stated that its agreement to the wording of the article was subject to
the provisions of the Constitution of Pakistan, which is based on Islamic law. 850
In relation to the same rights and responsibilities during marriage Morocco stated
that this should be amended as: “… it failed to take into account a fact which was
a matter of common sense, namely, that men and women, in order to be truly
equal, did not need to be treated as being the same, which would be contrary to
nature…” or, “There was a danger that, in the name of dedication to the principle
of equality, the privileges accorded to women under the natural law by virtue of
844
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their femininity might be lost.” 851 In relation to the same rights and
responsibilities of men and women during marriage and its dissolution, Indonesia
and Iran had reservations about references to dissolution, since women do not
have the right under Islamic law to divorce their husbands, as divorce is a male
prerogative. 852
During the drafting it was also proposed that a paragraph 3 would be adopted,
regarding children born outside wedlock. 853 But the International Federation of
University Women proposed to delete this paragraph, as they considered that the
rights of children should not be the focus of the Women’s Convention. 854 The
Netherlands supported this view and suggested that this paragraph should
concern discrimination between married and unmarried women. 855 However,
Egypt, Indonesia and Pakistan considered the issue of unmarried mothers a very
sensitive issue; they thought it might delay the ratification of the Convention. 856
Eventually, based on a proposal by the USSR, it was agreed that paragraph 3
would be deleted. 857

3.3 Eliminate Discrimination and Ensure the Same Rights
Article 16 (1) provides that States Parties shall take all appropriate measures to
eliminate discrimination against women in all matters relating to marriage and
family relations and in particular shall ensure, on a basis of equality of men and
women, the same rights, provided in paragraphs (a) to (h).
By using the words “shall take” and “shall ensure”, article 16 provides a clear
obligation for States parties to eliminate discrimination and provide the same
rights to women in family life. In this regard, article 16 (1) clearly prohibits
direct discrimination and provides for formal equality of men and women in
family life. In general recommendation 21 CEDAW indicates that reports of
States parties disclose that there are still countries where women do not have de
jure equality within the family. 858 Consequently, CEDAW states that the
principle of equality contained in article 16 and also in, amongst others, article 2
of the Convention is being violated. 859 CEDAW underlines, furthermore, that
there can be no justification for applying different and discriminatory laws or
customs to women. 860
CEDAW furthermore indicates in general recommendations 21 and 23 that
women have traditionally been assigned to the private or domestic sphere and
men have historically dominated public life and exercised the power to confine
women within the private sphere. 861 In addition, CEDAW underlines in general
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recommendation 21 that women’s activities in the private sphere should not be
treated as being inferior since “as such those activities are invaluable for the
survival of society”. 862 The preamble of the Convention also provides that “a
change in the traditional role of men as well as the role of women in society and
in the family is needed to achieve full equality between men and women”. In this
regard it is interesting to note that article 16 provides in several paragraphs that
men and women have the same responsibilities with regard to family life. Article
16 (1) (c) states that men and women have not only the same rights, but also the
same responsibilities during marriage and its dissolution. Moreover, article 16
(1) (d) provides for the same rights and responsibilities of men and women as
parents, irrespective of their marital status, in matters relating to their children. In
addition, article 16 (1) (f) provides that men and women have the same
responsibilities with regard to guardianship, wardship, trusteeship and the
adoption of children. What these same responsibilities entail, according to
CEDAW, will be discussed in the relevant sections on these paragraphs of article
16. Here it is merely pointed out that article 16 not only provides for the same
rights, but also for the same responsibilities for men and women with respect to
family life.
The concept of family that CEDAW applies is a relative one. CEDAW indicates
in general recommendation 21 that “the form and concept of family can vary
from State to State, and even between regions within a State.” 863 But in relation
to customs or traditions and the form a family can have, CEDAW specifically
underlines the importance of article 2. CEDAW states in general
recommendation 21 that whatever form a family has and whatever the legal
system, religion, custom or tradition within the country, the treatment of women
within the family both under the law and in private must accord with the
principle of equality, as article 2 of the Convention requires. 864 Thus CEDAW
clearly states that culture, religion or tradition cannot be a reason to treat women
unequally within the family, whatever form this family may have. In this regard,
CEDAW provides in general recommendation 21 that there is one family form,
namely polygamy, which intrinsically treats women unequally. CEDAW
considers polygamous marriages to contravene a women’s right to equality with
men. 865 According to CEDAW polygamous marriages can have serious
emotional and financial consequences for a woman and her dependants and
polygamous marriages ought to be discouraged and prohibited. 866 It is thus with
concern that CEDAW notes that some States parties, whose constitutions
guarantee equal rights, permit polygamous marriage in accordance with personal
or customary law. 867 In its concluding observations CEDAW often addresses
polygamy and calls for a prohibition. 868
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3.4 Enter Into Marriage
Article 16 (1) (a) provides that men and women have the same right to enter into
marriage. In several concluding observations CEDAW has indicated that the
provision for a widow or divorced woman to observe a waiting period of 300
days before remarrying should be amended or reconsidered. 869
Article 16 (2) provides that the marriage of a child has no legal effect. Thus it
can be concluded that article 16 (1) (a) only provides that adults have the right to
enter into a marriage. During the drafting of article 16 (2) no decision was taken
as to at which age one is considered to be an adult. Article 16 (2) merely
provides that States parties have to specify a minimum age for marriage.
However, CEDAW has determined in general recommendation 21 that the
minimum age for marriage should be 18 years for both men and women. 870 The
reasons which CEDAW gives for this age criterion are twofold. First, in the
Convention on the Rights of the Child it is determined that “a child means every
human being below the age of eighteen years unless, under the law applicable to
the child, majority is attained earlier”. 871 Though this definition provides an
“escape clause” by providing “unless, under the law applicable to the child,
majority is attained earlier”, CEDAW sets this aside by giving a second reason
for this age limit by referring to the World Health Organization (WHO). The
WHO has indicated that when minors, particularly girls, marry and have
children, their health can be adversely affected and their education is impeded,
and as a result of this their economic autonomy is restricted. 872 According to
CEDAW both men and women should therefore be at least 18 years old when
they enter into marriage. Although some countries still provide for different ages
for marriage for men and women, as CEDAW states in general recommendation
21, according to CEDAW such provisions assume incorrectly that women have a
different rate of intellectual development to men, or that their stage of physical
and intellectual development upon marriage is immaterial. 873 Consequently,
CEDAW concludes that these provisions should be abolished. 874 In the
concluding observations CEDAW also regularly addresses the issue that the
minimum age for marriage should be 18 years for both women and men. 875
Clearly CEDAW considers this as an important issue, as can also be concluded
from its reference to WHO indicating the serious consequences for girls when
they marry below the age of 18.
Article 16 (2) furthermore provides that States parties are to make the
registration of marriages in an official registry compulsory. CEDAW underlines
in general recommendation 21 that States parties should require the registration
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of all marriages, whether contracted under civil law or according to custom or
religious law. 876 According to CEDAW the State party can thereby ensure
compliance with the Convention regarding equality between the partners, a
minimum age for marriage, the prohibition of bigamy and polygamy and the
protection of the rights of children. 877

3.5 Free and Full Consent to Marriage
Article 16 (1) (b) provides that men and women have the right to choose freely
their spouse and to enter into a marriage with their free and full consent.
According to CEDAW a woman’s right to choose a spouse and to enter freely
into marriage is central to her life and to her dignity and equality as a human
being. 878 CEDAW adds that, subject to reasonable restrictions based on, for
example, a woman’s youth or the degree of consanguinity with her partner, a
woman’s right to choose when, if, and whom she will marry must be protected
and enforced by law. 879 Hence, it is clear that CEDAW considers the free and
full consent of women to marry to be of fundamental importance, which has to
be ensured by States parties.
In general recommendation 21 CEDAW gives a few examples of situations in
which article 16 (1) (b) is violated. In this regard CEDAW states that the
betrothal of a child, which is prohibited according to article 16 (2), also
contravenes the right to freely choose a partner. 880 Furthermore, CEDAW states
that certain countries allow a woman’s marriage to be arranged for payment or
preferment and in others women’s poverty forces them to marry foreign nationals
for financial security. 881
In its concluding observations on Romania CEDAW also addressed the issue of
“reparatory marriage”, which entails that the rapist escapes criminal liability if
the rape victim consents to marry him. 882 However, CEDAW did not refer to the
issue of free consent, which could be problematic due to social pressure on the
victim.
As CEDAW explains in general recommendation 21 that although most
countries report that national laws and constitutions comply with article 16 (1)
(a) and (b), custom, tradition and a failure to enforce these laws in reality
contravene what is provided for in the Convention. 883 CEDAW indicates that
there are countries that, on the basis of custom, religious beliefs or the ethnic
origins of particular groups of people, permit forced marriages or remarriages. 884
It should be noted that article 2, paragraphs (e) and (f) are especially relevant in
this respect. Paragraph (e) makes States parties accountable for discrimination by
a private actor, unless the state has acted appropriately to prevent such a
violation. Paragraph (f) requires that States parties ensure that not only
876
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discriminatory laws, but also discriminatory customs and practices that
discriminate against women are abolished.

3.6 Rights and Responsibilities During Marriage and Its Dissolution
Article 16 (1) (c) determines that men and women have the same rights and
responsibilities during marriage and its dissolution. An examination of States
parties’ reports discloses, according to CEDAW, that many countries in their
legal systems provide for the rights and responsibilities of married partners by
relying on the application of common law principles, religious or customary law,
rather than by complying with the principles contained in the Convention. 885
CEDAW indicates that these variations in the law and practice relating to
marriage have wide-ranging consequences for women, restricting their rights to
equal status and responsibility within marriage. 886 These limitations often result
in the husband being accorded the status of the head of the household and the
primary decision maker, which contravenes the provisions of the Convention
according to CEDAW. 887
Taking into account what has been stated in section 3.3 concerning whatever
form a family takes, CEDAW underlines in general recommendation 21 with
respect to article 16 (1) (c) that in the case of de facto unions the equality of the
status of women with men, both in family life and in the sharing of income and
assets, should also be protected by law. 888 Furthermore, CEDAW indicates that
these women should also share equal rights and responsibilities with men for the
caring and raising of dependent children, as provided for in article 16 (1) (d). 889
It seems that we can also conclude from this, as CEDAW does not give any
further indications as to what can be considered to fall under the same
responsibilities of men and women during marriage, that CEDAW mainly links
these responsibilities to caring for of dependent children.
Although article 16 does not as such provide for the right to divorce, CEDAW
stated in its concluding observations on Chile that this State party should ensure
that women have the right to divorce. 890 In the UN Manual on Human Rights
Reporting it is also indicated that States parties should provide CEDAW with
information as to the right of women to initiate a divorce procedure. 891 However,
literally article 16 (1) (c) only provides that men and women have the same
rights and responsibilities during marriage and its dissolution. This is due to the
discussion during the drafting of this provision, where Indonesia and Iran stated
that women do not have the right under Islamic law to divorce their husbands.892
Consequently, the interpretation of CEDAW that article 16 also includes the
right to divorce can be regarded as a clear example of progressive treaty
interpretation.

3.7 Children and Family Planning
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Article 16 (1), paragraphs (d), (e) and (f) concern the rights of both parents
towards their children. Article 16 (1) (d) provides that parents, irrespective of
their marital status, have the same rights and responsibilities towards their
children. During the drafting of article 16 (1) (d) there was much debate on the
position of the unmarried mother. 893 According to Bahrain, giving single women
the same rights in relation to their children was counter to Islam, which penalises
illegitimate relationships between men and women. 894 It was eventually agreed
not to make an explicit reference to unmarried mothers, but to include a clause
providing the same rights and responsibilities of parents “irrespective of their
marital status”.
Regarding the same responsibilities of the parents, CEDAW has stressed in
several concluding observations the importance of father’s leave to ensure that
fathers share the responsibility of taking care of their children with the
mothers. 895 Furthermore, CEDAW has indicated in general recommendation 21
that when mothers are divorced or living apart from the father of their children,
many fathers fail to share the responsibility of care, protection and maintenance
of their children. 896 CEDAW adds that States parties should ensure that the equal
rights and responsibilities of parents for their children are enforced by law,
regardless of the marital status of the parents and whether they live with their
children or not. 897 Along these lines CEDAW has recommended States parties in
its concluding observations to ensure that husbands and fathers are obliged to
provide financial support and that measures are introduced to enforce alimony
payments. 898
We can conclude that CEDAW stresses that States parties should ensure that
fathers take up their responsibilities of care and maintenance towards their
children. But not only the same responsibilities of both parents for their children
is provided for in articles 16 (d) and (f), it is also provided that both parents have
the same rights in relation to their children. Article 16 (d) provides that both
parents have the same rights in matters relating to their children and article 16 (f)
provides that both parents have the same rights with regard to guardianship,
wardship, trusteeship and the adoption of children, or similar institutions where
these concepts exist in national legislation. Though these provisions also
stipulate that in all cases the interests of the children shall be paramount, these
articles are criticed that where women are mainly responsible for the care of the
children, men should not have the same rights in relation to their children,
especially in the case of guardianship after divorce. 899 Or, in other words, when
men and women do not equally share their responsibilities for the children, they
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should not have the same rights in relation to their children. 900 However,
CEDAW does not address this issue in general recommendation 21.
Concerning article 16 (1) (e), CEDAW has stated explicitly in general
recommendation 21 that, although this article provides that men and women have
the same right to decide on the number of children, it is women who are entitled
to decide on the number and spacing of their children. 901 The reasons CEDAW
provides for giving women the final say are: (a) the responsibilities which
women have in bearing and raising children, which affects their right of access to
education, employment and other activities related to their personal development,
(b) the inequitable burden of work on women, and (c) the effects it has on their
physical and mental health, as well as on that of their children. 902 Having said
this, the decision on whether or not to have children should, according to
CEDAW, preferably be made in consultation with the spouse or partner. 903
However, CEDAW clearly states in general recommendation 21 that it must
nevertheless not be limited by the spouse or partner, or by the Government. 904
In general recommendation 19, on violence against women, CEDAW adds in
relation to article 16 that compulsory sterilization or abortion adversely affects
women’s physical and mental health, and infringes the right of women to decide
on the number and spacing of their children. 905 CEDAW recommends in this
general recommendation that States parties should ensure that measures are taken
to prevent coercion with regard to fertility and reproduction, and to ensure that
women are not forced to seek unsafe medical procedures such as illegal abortion
because of a lack of appropriate services with regard to fertility control. 906 The
problem of unsafe illegal abortions is also regularly addressed by CEDAW in its
concluding observations. 907
Article 16 (1) (e) furthermore provides that to exercise the right to decide freely
and responsibly on the number and spacing of children, States parties shall
ensure access to information, education and the means to be able to exercise
these rights. CEDAW explains in general recommendation 21 that this means
that women must have information about contraceptives and their use, and
guaranteed access to sex education and family planning services, as provided in
article 10 (h) of the Convention. 908 CEDAW uses very strong wording here, by
using the words “must” and “guaranteeing”, indicating that CEDAW considers
this to be a crucial obligation. In its concluding observations CEDAW also often
underlines the importance of access to information and education to ensure that
women can freely decide about the number of children they have. 909 Hence,
900
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CEDAW clearly acknowledges women’s right to reproductive choice and
underlines its importance.
Finally, it is relevant to note that the Women’s Convention is the only human
rights treaty that deals explicitly with women’s reproductive rights and family
planning. The link between discrimination and women’s reproductive role is a
matter of recurrent concern in the Convention. Apart from article 16 (1) (e) it is
also addressed in several other provisions. 910

3.8 Personal Rights
Article 16 (1) (g) provides that a husband and wife have the same personal rights,
including the right to choose a family name, a profession and an occupation.
During the drafting of this provision it was first proposed to state that men and
women have the same personal rights. Belgium then proposed to include
examples of these personal rights, like the choice of a family name and
residence, to be explicitly mentioned in this provision. 911 UNESCO felt that the
choice of residence, a family name and a profession and occupation were
intricately linked and that this should be reflected in this provision.912
When a woman is obliged, by law or custom, to change her name upon marriage
or at its dissolution, she is denied the right to choose her family name according
to CEDAW. 913 The issue of choosing a family name was actually addressed in
the concluding observations on the Netherlands. It specifically concerned
choosing the surname of children by their parents. According to the new Names
Act, the father has the ultimate decision in the case of disagreement with respect
to the surname of a child. According to CEDAW this contravenes the principle
of equality and article 16 (1) (g); hence this regulation should be amended in
order to comply with the Convention. 914
CEDAW generally explains that a stable family is based on, amongst other
things, individual fulfilment for each member. 915 In that regard CEDAW
underlines that each partner must have the right to choose a profession or
employment. 916 The free choice of a profession partly overlaps with article 11 (c)
of the Convention, which provides that women have the same right to a free
choice of profession and employment. CEDAW has addressed this right in a few
concluding observations by stating that the husband’s permission for activities
outside the house are discriminatory or should be reviewed. 917
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3.9 Property
Article 16 (1) (h) provides for the same rights for both spouses in respect of the
ownership, acquisition, management, administration, enjoyment and disposition
of property. It partly overlaps with article 15 (2) of the Convention, which,
amongst other things, provides that women shall be given equal rights to
conclude contracts and to administer property. 918
CEDAW puts great emphasis on ensuring women’s equal right to property,
which can be concluded both from the content of the relevant paragraphs of
general recommendation 21, as well as from the number of paragraphs - 11 out
of 50 in total - that address the right to property. In general recommendation 21
CEDAW first states that the right to own, manage, enjoy and dispose of property
is central to a woman’s right to enjoy financial independence. 919 CEDAW adds
that in many countries this will also be critical to a woman’s ability to earn a
livelihood and to provide adequate housing and nutrition for herself and her
family. 920 CEDAW continues by underlining that in most countries a significant
proportion of women are single or divorced and many have the sole
responsibility of supporting a family. 921 Thus CEDAW states that any
discrimination in the division of property that rests on the premise that the man
alone is responsible for supporting women and children of his family and that he
can and will honourably discharge this responsibility is clearly unrealistic. 922
Consequently, any law or custom that grants men a right to a greater share of
property at the end of a marriage or de facto relationship, or on the death of a
relative, is discriminatory according to CEDAW. 923 CEDAW concludes that this
will have a serious impact on a woman’s practical ability to divorce her husband,
to support herself or her family and to live in dignity as an independent
person. 924
Concerning marital property CEDAW indicates that certain countries do not
acknowledge the right of women to own an equal share of the property. 925 In
many countries that do recognise this right, CEDAW points out that women’s
practical ability to exercise this right may be limited by legal precedent or
custom 926, or by the fact that the property is managed by the husband and that
there is no legal requirement that the woman is consulted when the property is
sold or otherwise disposed of. 927 These are all examples of important practical
obstacles that can impede women in exercising their right to property with
respect to marital property.
CEDAW furthermore states in general recommendation 21 that all rights
provided for in article 16 (1) (h) should be guaranteed regardless of a woman’s
marital status. 928 CEDAW underlines that property acquired during a de facto
relationship is often not treated by the law on the same basis as property acquired
918
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during marriage, which leaves a woman with a significantly lower share if the de
facto relationship ends. 929 Property laws and customs that discriminate in this
way against these women should be revoked and discouraged, according to
CEDAW. 930 This is actually another example of progressive interpretation by
CEDAW, since article 16 (1) (h) only confers these rights on spouses.
Concerning the division of marital property, CEDAW points out in general
recommendation 21 that in some countries greater emphasis is placed on
financial contributions to property acquired during a marriage, while other
contributions, such as raising children, caring for elderly relatives and
discharging household duties are diminished. 931 CEDAW indicates that often
such contributions of a non-financial nature by the wife enable the husband to
earn an income and to increase the assets. 932 Consequently, when marital
property is divided upon the dissolution of the marriage, financial and nonfinancial contributions should be accorded the same weight according to
CEDAW. 933
Concerning the acquisition of property by inheritance CEDAW indicates in
general recommendation 21 that there are many countries where the law and
practice concerning inheritance and property result in serious discrimination
against women. 934 As a result of this uneven treatment, women may receive a
smaller share of the husband’s or the father’s property upon his death than would
widowers and sons. 935 CEDAW underlines that inheritance rights for widows
often do not reflect the principles of equal ownership of property acquired during
marriage. CEDAW concludes that such provisions contravene the Convention
and should be abolished. 936
That CEDAW considers the acquisition of property by inheritance to fall within
the scope of application of article 16 is not remarkable from a pragmatic point of
view so as to offer women as much protection as possible. In its concluding
observations it is also an issue which CEDAW often addresses. 937 However,
during the drafting of article 16, after an extensive debate, it was explicitly
decided to not include this issue in article 16. 938 Hence, this is another example
of progressive treaty interpretation by CEDAW.
We can conclude that with respect to property CEDAW takes into account that
women are often not in the same situation as men, which can seriously
disadvantage them. Moreover, CEDAW stresses the importance of the right to
property, by indicating that it is important for a woman’s dignity as well as her
ability to provide for housing and nutrition, especially if she is a single parent.
Article 16 (1) (h) is in this respect interpreted as having a broad scope of
929
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application, not only applying to spouses, but also including women in de facto
relationships and the division of property upon divorce and inheritance.

3.10 Family Violence
Although family violence is not explicitly addressed in article 16, CEDAW
stresses in general recommendation 21 that, considering the place of women in
family life, the provisions of general recommendation 19 concerning violence
against women have great significance for women’s abilities to enjoy rights and
freedoms on an equal basis with men. 939 Consequently CEDAW urges States
parties to comply with general recommendation 19 in order to ensure that, in
both public and family life, women will be free of the gender-based violence
that, according to CEDAW, so seriously impedes their rights and freedoms. 940
In general recommendation 19 CEDAW states, in relation to article 16, that
family violence is one of the most insidious forms of violence against women,
which is prevalent in all societies. 941 CEDAW adds that within family
relationships women of all ages are subjected to violence of all kinds, including
battering, rape, other forms of sexual assault, mental and other forms of violence,
which are perpetuated by traditional attitudes. 942 According to CEDAW these
forms of violence put women’s health at risk and impair their ability to
participate in family life on a basis of equality. 943 CEDAW recommends many
different measures which States parties should take in order to overcome
violence in the family. To mention a few: States parties should ensure that there
are effective legal measures, including criminal penalties, where necessary, and
civil remedies, to protect women against family violence; States parties should
ensure that legislation is adopted to remove the defence of honour with regard to
the assault or murder of a female family member; and appropriate support
services for victims of family violence should be established or supported and
rehabilitation programmes for the perpetrators of domestic violence should be
provided. 944
In general recommendation 12 (1989) CEDAW also clearly points out that
articles 2, 5, 11, 12 and 16 of the Convention require States parties to act to
protect women against violence of any kind occurring within the family, at the
workplace or in any other area of social life. CEDAW recommends in general
recommendation 12 that States parties should give information in their periodic
reports on the following: legislation in force to protect women against the
incidence of all kinds of violence in everyday life, other measures adopted to
eradicate this violence, the existence of support services for women who are the
victim of violence and statistical data on the incidence of violence against
women.
In its concluding observations CEDAW often addresses family violence against
women, while referring to general recommendation 19 and its recommendations
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mentioned in that document. 945 CEDAW often addresses family violence, as it
considers this to be a serious problem, taking place in all countries around the
globe.
We can conclude from this that, although family violence is not addressed in
article 16, CEDAW does address family violence when monitoring the
implementation of article 16. This is done by combining it with article 1.
According to CEDAW’s interpretation family violence falls under the
prohibition of discrimination. Family violence is considered to be a form of
gender-based violence which, according to CEDAW, impairs the enjoyment of
human rights by women and consequently constitutes discrimination in
accordance with article 1. 946 Article 2 also plays an important role in relation to
family violence. Many measures which CEDAW recommends in order to
overcome family violence are provided for, in general terms, in article 2. This
has also been concluded by CEDAW in the individual complaint of Ms A.T.
versus Hungary. In this case, that concerned the lack of protection offered by
Hungary with respect to family violence, despite many requests by the victim for
protection, CEDAW held that article 2 (a), (b) and (e) and article 5 (a) had been
violated in conjunction with article 16. 947

4. Comparison
4.1 Introduction
In this section I will compare article 23 of the ICCPR and article 16 of the
Women’s Convention, the overlapping provisions of the ICCPR and the
Women’s Convention which deal with family life. I will compare what these
provisions provide for and how they are interpreted by the respective treaty
bodies. This will be done by addressing the different issues within the context of
the three level framework for analysis regarding the concepts of discrimination
and equality. In this regard I will analyse to what extent article 16 is
complementary to article 23.
It should be noted that when comparing the overlapping provisions and the
interpretation of these provisions by the Human Rights Committee and by
CEDAW, the headings used in the comparison are partly different from those
used in sections 2 and 3. This is due to the fact that the previous headings are
based upon the respective paragraphs of article 23 of the ICCPR, respectively
article 16 of the Women’s Convention. In the comparison the headings refer to
all the different issues addressed by the committees in relation to the overlapping
provisions. This includes issues addressed by both treaty bodies, but also issues
addressed by only one committee. In this respect the footnotes refer to where
these issues are addressed in section 2 (article 23 of the ICCPR), respectively
section 3 (article 16 of the Women’s Convention).
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In section 5 some conclusions will be drawn in relation to the different concepts
of discrimination and equality that are applied in the context of family life by
CEDAW and the Human Rights Committee. In the following section I will first
briefly address what is the general scope of application of the compared
provisions as such. The main focus of this section will be on how the term
“family” is interpreted by both the Human Rights Committee and CEDAW.

4.2 General Scope of Application
If we compare article 23 of the ICCPR with article 16 of the Women’s
Convention, the clearest difference is that article 16 is much lengthier and, hence,
also more detailed. However, due to the broad interpretation of article 23 by the
Human Rights Committee, the compared provisions generally largely overlap.
There are a few evident exceptions. There is no similar provision in article 16 to
article 23 (1), which provides that “The family is the natural and fundamental
group unit of society and is entitled to protection by society and the State.” In
addition, the last part of article 16 (2), concerning the registration of marriages,
does not overlap with article 23. But, overall, there is a large degree of overlap,
due to the interpretation of article 23 by the Human Rights Committee.
The term “family” is the central theme of article 23 and article 16. The general
scope of application of these provisions therefore also depends on what is
considered to be a “family”. Both CEDAW and the Human Rights Committee
interpret “family” in a similar broad way. 948 In their respective general comments
CEDAW and the Human Rights Committee state that the concept of the family
may differ in some respects from State to State. 949 In this regard, both CEDAW
and the Human Rights Committee do not give a definition of what constitutes a
family, they make it dependent upon the different forms of family that may exist
in different States.
In relation to the term “family” CEDAW specifically underlines that culture,
religion or tradition does not justify the unequal treatment of women within the
family, whatever form this family has. 950 The Human Rights Committee does not
make such a specific reference to culture, tradition and religion in the context of
family life. However, in general comment 28, the Committee states, in relation to
the interpretation of article 3, that State parties should indicate what measures
they have taken or will take to overcome aspects of tradition, cultural practices
and religious attitudes that jeopardise compliance with article 3, the equal right
of men and women to enjoy the ICCPR rights. 951 In relation to, for instance, free
and full consent to marriage the Human Rights Committee also addresses
cultural and social factors that can indeed inhibit a woman from marrying with
free and full consent.
A few forms of family life are specifically addressed by CEDAW and the Human
Rights Committee. CEDAW focuses in this regard on de facto unions 952 and the
948

See for the interpretation of the term “family” by the Human Rights Committee
section 2.2 of this chapter, for CEDAW’s interpretation see section 3.3 of this chapter.
949
CCPR General comment 19 (1990), Protection of the family, the right to marriage and
equality of spouses (Art. 23), para. 2; CEDAW General recommendation 21 (1994), para.
13.
950
CEDAW General recommendation 21 (1994), para. 13.
951
CCPR General comment 28 (2000), Equality of rights between men and women
(article 3), para. 5. See chapter 3, section 4.8.
952
CEDAW General recommendation 21 (1994), paras. 18 and 28.

168

Oostland, Non-discrimination and Equality of Women
Human Rights Committee on unmarried couples and single parents (often
women). 953 In this regard unmarried couples and de facto unions should probably
be regarded as being the same. CEDAW also addresses the situation of single
mothers, not so much in the context of family life but in relation to the same
rights and responsibilities as parents, as provided by article 16 (1) (d). 954
With respect to polygamous marriages both committees are of the opinion that
polygamy should be prohibited and abolished, since they consider polygamous
marriages to contravene a woman’s right to equality with men. 955 Both
committees are very outspoken in this respect; they often underline in concluding
observations that polygamy should be prohibited and abolished.

4.3 Level 1: Direct Discrimination and Formal Equality
In this section I will address different issues regarding family life that fall under
the concepts of direct discrimination and formal equality. In fact, most issues that
are addressed in the context of article 23 and article 16 concern direct
discrimination and formal equality. This is not surprising, as discrimination and
the unequal treatment of women tends to be most persistent in the private sphere,
due also to the strong influence of culture, traditions and religion. Issues that will
be addressed are: the minimum age to marry, free and full consent to marry, the
same right for women to remarry, the same rights during marriage and its
dissolution, children, family planning, personal rights, property and family
violence.

Minimum Age to Marry
Article 16 (2) of the Women’s Convention provides that the marriage of a child
has no legal effect and that action be taken to specify a minimum age for
marriage. 956 More generally, article 23 (2) of the ICCPR provides that the right
of men and women of marriageable age to marry shall be recognised. 957 During
the drafting of both these provisions there was no agreement as to what the
minimum age for marriage should be. Hence, both treaties do not provide
specifically for a certain minimum age. CEDAW has, however, stated in general
recommendation 21 that the minimum age for marriage should be 18 years for
both men and woman. 958 CEDAW refers to several criteria upon which it bases
the age limit of 18 years for both men and women. The first criterion is that the
Convention on the Rights of the Child (CRC) provides that “a child means every
human being below the age of eighteen years unless, under the law applicable to
the child, majority is attained earlier”. 959 Furthermore, CEDAW refers to the
World Health Organization (WHO) that has indicated that when minors,
particularly girls, marry and have children, their health can be adversely affected
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and their education is impeded, and as a result of this their economic autonomy is
restricted. 960
Contrary to CEDAW, the Human Rights Committee has not set a general age
limit for men and women to enter into marriage. In general comment 19 the
Human Rights Committee underlines that the minimum age should be such as to
enable each of the intending spouses to give his or her free and full personal
consent in a form and under conditions prescribed by law. 961 Later the
Committee has specified that this age should be set by the State on the basis of
equal criteria for men and women; these criteria should ensure women’s capacity
to make an informed and uncoerced decision. 962However, States parties could
adopt a rather low minimum age, as long as they apply the same criteria. Only if
this would not enable free and full consent of the intending spouses would it lead
to a violation of article 23 (2). In addition, equal criteria for men and women
could still lead to different ages being set for women if they are, for instance,
considered to be fully mature at an earlier age. Unlike the Human Rights
Committee, CEDAW explicitly states that if a different age is set for women, this
assumes incorrectly that women have a different rate of intellectual development
from men, or that their stage of physical and intellectual development upon
marriage is immaterial. 963
Registration seems to be an important tool to check whether the minimum age to
marry is not violated. In this regard article 16 (2) of the Women’s Convention
provides that States parties have to make the registration of marriages in an
official registry compulsory. CEDAW underlines that States parties should
require the registration of all marriages, whether contracted under civil law or
according to custom or religious law. 964 According to CEDAW, the State party
can thereby ensure compliance with the Convention, amongst others, with
respect to a minimum age for marriage. 965 No provision similar to article 16 (2)
can be found in the ICCPR. The Committee only indicates in general comment
19 that it is not incompatible with the Covenant if a State party requires that a
religious marriage is registered under civil law. 966 Hence, registration is only
mentioned in the context of religious marriages and the Committee only states
that registration is not incompatible with the Covenant. Moreover, in its
concluding observations this aspect is not addressed by the Committee. But to
ensure that spouses do not marry below the marriageable age, compulsory
registration is an important instrument.

Free and Full Consent to Marry
According to CEDAW a woman’s right to choose a spouse and to enter freely
into marriage, as provided by article 16 (10 (b), is central to her life and to her
dignity and equality as a human being. 967 Hence, it is clear that CEDAW regards
960
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this as a crucial issue for women. The Human Rights Committee has not put that
much stress on the importance of the freedom of choice for women with respect
to marriage as CEDAW has done, but the Human Rights Committee underlines
that States have an obligation to protect the enjoyment of this right provided by
article 23 (3) on an equal basis for men and women. 968
Both CEDAW and the Human Rights Committee take relevant factors into
account that limit or are contrary to the free and full consent of women to
marriage. These factors partly overlap, and are partly different. With respect to
these different factors the committees can be considered to complement each
other.
Both committees consider age to be an important factor to ensure free and full
consent to marriage. In the previous section it has been addressed that the
Committee regards the minimum age for marriage as an important factor to
ensure women’s free and full consent to marriage. Likewise, CEDAW has stated
in a general recommendation that the betrothal of a child, which is prohibited
according to article 16 (2), contravenes the right to freely choose a partner. 969
A factor that is mainly addressed by CEDAW is the role of customs and
traditions in relation to the free consent of women to marriage. CEDAW
underlines that there are countries which, on the basis of custom, religious beliefs
or the ethnic origins of particular groups of people, permit forced marriages or
remarriages. 970 In addition, CEDAW indicates that although most national laws
and constitutions comply with article 16 (1) (b), custom, tradition and also the
failure to enforce these laws contravene the free and full consent of women to
marry. 971 CEDAW points out that another relevant factor is the poverty of
women. CEDAW indicates that certain countries allow a woman’s marriage to
be arranged in exchange for payment. In addition, CEDAW refers to the situation
where poverty forces women to marry foreign nationals for financial security. 972
The Human Rights Committee puts forward two other relevant factors that
prevent women from freely deciding to marry. The Human Rights Committee
points out that in some States a guardian, who is generally male, consents to the
marriage instead of the woman herself. 973 Another factor which the Committee
indicates is the existence of social attitudes which tend to marginalise women
victims of rape and put pressure on them to agree to marriage. 974 The Committee
underlines that this can be exacerbated by laws that allow the rapist to have his
criminal responsibility extinguished or mitigated if he marries the victim. 975
Although not in a general recommendation, CEDAW addresses the issue of the
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so-called reparatory marriage occasionally in its concluding observations, but
without referring to problems regarding the free and full consent of the victim. 976
The Same Right for Women to Remarry
Article 16 (1) (a) provides that men and women have the same right to enter into
marriage. 977 Likewise article 23 (2) provides for the right of men and women to
marry. 978 That women do not always have the same right to marry, can be
concluded from the concluding observations of both CEDAW and the Human
Rights Committee. In general comment 28 the Committee provides that a
woman’s right to remarry may be affected when States parties impose
restrictions on remarriage by women that are not imposed on men. 979 Both
CEDAW and the Human Rights Committee have addressed the right of women
to remarry after divorce or after having become a widow, not in their respective
general comments/recommendations, but in their concluding observations. 980

Same Rights During Marriage and Its Dissolution
In article 16 (1) (c) it is provided that men and women have the same rights and
responsibilities during marriage and its dissolution. 981 Article 23 (4) similarly
provides for the equality of rights and responsibilities of spouses during marriage
and at its dissolution 982
With regard to marriage CEDAW states that an examination of States parties’
reports discloses that many countries in their legal systems provide for the rights
and responsibilities of married partners by relying on the application of common
law principles, religious or customary law, rather than by complying with the
principles contained in the Convention. 983 CEDAW indicates that this can lead to
restricting women’s rights to equal status within marriage, which often results in
the husband being accorded the status of the head of the household and the
primary decision maker, which contravenes the Women’s Convention. 984
Although the Human Rights Committee does not refer to religious or customary
laws that can contravene the equal rights of spouses during marriage, the
Committee has stated, like CEDAW, that equality during the marriage implies
that the husband and the wife should participate equally concerning
responsibility and authority within the family. 985 More generally, the Human
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Rights Committee has underlined that the equality of rights for spouses extends
to all matters arising from their relationship. 986
CEDAW also underlines with respect to article 16 (1) (c) that in the case of de
facto unions the equality of the status of women with men, both in family life
and in the sharing of income and assets, should also be protected by law. 987 No
specific reference to this issue is made by the Human Rights Committee in its
general comments.
With respect to the right to divorce the following can be said. Both article 16 (1)
(c) of the Women’s Convention and article 23 (4) of the ICCPR only refer to
dissolution and hence do not explicitly address divorce. However, both CEDAW
and the Human Rights Committee have addressed divorce. But whereas CEDAW
explicitly provides for the right to divorce, the Committee has indicated that not
recognising divorce could lead to problems. Still both committees explicitly
interpret these respective provisions as also regarding divorce, which is indeed
one form of dissolution. 988 In this regard the Human Rights Committee has
mainly focussed on equal grounds for divorce. The Human Rights Committee
states in its general comments that any discriminatory treatment regarding the
grounds and procedures for separation or divorce must be prohibited, and that the
grounds for divorce and annulment should be the same for men and women. 989 In
general comment 28 the Committee adds that States parties must ensure equality
with regard to the dissolution of marriage, which excludes the possibility of
repudiation. 990 However, CEDAW has actually gone a step further than the
Human Rights Committee by stating that the right to divorce should be ensured.
It should be noted, though, that CEDAW only addresses the right to divorce in its
concluding observations. CEDAW stated in this regard that Chile should ensure
that women have the right to divorce. 991

Children
Article 16 (1), paragraphs (d) and (f) of the Women’s Convention concern the
rights of both parents towards their children. 992 Whereas the Women’s Convention
contains rather specific provisions in relation to children, this is not provided for in
the ICCPR. Article 23 (4) only refers generally to the equality of rights of spouses
during marriage and at its dissolution. 993 But in its general comments, the Human
Rights Committee also underlines that the spouses should have equal rights in the
family. 994 The Committee provides that States parties must ensure that the
matrimonial regime contains equal rights and obligation for both spouses, amongst
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others, with regard to the custody, care and education of the children. 995 In relation
to separation the Human Rights Committee underlines that the equal rights for the
spouses within the family continues to be applicable to arrangements regarding
legal separation or dissolution of the marriage. 996 More specifically, the Committee
states that any discriminatory treatment regarding child custody, maintenance or
alimony, visiting rights or the loss or recovery of parental authority must be
prohibited. 997 CEDAW, generally, underlines that States parties should ensure that
the equal rights of parents regarding their children are enforced by law, regardless
of the marital status of the parents and of whether they live with their children, or
not. 998
It should be noted that the Human Rights Committee also states that spouses
should have equal responsibilities in the family, which extends to al matters of
the relationship, including the running of the household and the education of the
children. 999 However, the equal responsibility of the spouses is an issue, that
apart from this general reference, is not addressed by the Human Rights
Committee in other general comments or in concluding observations. Contrary to
the Human Rights Committee, CEDAW pays more attention to common
responsibility of both parents in relation to their children, which will be
addressed in the section on systemic discrimination, instead of focussing on
equal rights for both parents in relation to their children.

Family Planning
Regarding the right to found a family, as provided in article 23 (2), the Human
Rights Committee states that this implies, in principle, the possibility to
procreate and live together. 1000 The Committee underlines that when States
parties adopt family planning policies, these should not be discriminatory or
compulsory. 1001 Likewise CEDAW states in relation to article 16 (1) (e) that
compulsory sterilisation or abortion adversely affects women’s physical and
mental health, and infringes upon the right of women to decide on the number
and spacing of their children. 1002 CEDAW also recommends that States parties
should ensure that measures are taken to prevent coercion with regard to fertility
and reproduction. 1003
In addition, CEDAW has also stated that it is women who are entitled to decide
on the number of children, as it affects women much more than men. The latter is
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also underlined by CEDAW in relation to information and access to
contraceptives. However, these two issues are only pointed out here; they will be
addressed in more detail in section 4.4 under the concept of substantive equality.
In contrast to CEDAW, these issues are not addressed by the Human Rights
Committee in the context of article 23. The Committee only focuses on nondiscrimination and no coercion with respect to family planning in the context of
article 23. It should be mentioned, though, that the Human Rights Committee
indicates in its concluding observations in relation to article 6 (right to life) that
family planning services should be provided, accessible for women, in order to
prevent life-threatening abortions.

Personal Rights
Article 16 (1) (g) of the Women’s Convention provides that a husband and wife
have the same personal rights, including the right to choose a family name, a
profession and an occupation. 1004 Article 23 (4) of the ICCPR is not so specific in
this regard. 1005 However, both CEDAW and the Human Rights Committee
address the issues of choosing a family name and the choice of residence.
According to CEDAW when a woman is obliged, by law or custom, to change
her name upon marriage or at its dissolution, this violates her right to choose her
family name. 1006 Moreover, CEDAW states that each partner should have the
right to choose his or her name. 1007 Similarly, the Human Rights Committee
underlines in relation to the equal rights of the spouses within a marriage that the
right of each spouse to retain the use of his or her original family name, or to
participate on an equal basis in the choice of the new family name, should be
safeguarded. 1008 In this regard the Committee states that States parties should
ensure that no sex-based discrimination occurs in respect of the right of each
spouse to use his or her original family name or to participate on an equal basis
in the choice of a new family name. 1009
With respect to the free choice of a profession CEDAW states that each partner
must have the right to choose a profession or employment. 1010 CEDAW has
addressed this right in a few concluding observations by stating that the
husband’s permission for activities outside the house are discriminatory or
should be reviewed. 1011 Contrary to CEDAW, the free choice of a profession is
not specifically addressed by the Human Rights Committee. The Committee only
states, in a more general sense, that spouses should have equal rights. 1012 The
Committee adds that this equality extends to all matters arising from their
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relationship, such as the choice of residence. 1013 The latter is also provided for in
article 16 (1) (g) of the Women’s Convention.

Property
Article 16 (1) (h) of the Women’s Convention provides that both spouses have
the same rights in respect of the ownership, acquisition, management,
administration, enjoyment and disposition of property. 1014 The ICCPR does not
contain such a specific provision, but the Human Rights Committee has
interpreted article 23 (4), concerning the equal rights of spouses, as extending to
all matters arising from their relationship, such as the administration of assets.1015
In this regard the Committee indicates that States parties must ensure that the
matrimonial regime contains equal rights and obligations for both spouses
concerning the ownership or administration of property. 1016 The Human Rights
Committee underlines that States parties should review their legislation to ensure
that married women have equal rights with regard to the ownership and
administration of such property. 1017 CEDAW specifically indicates that in many
States there is no legal requirement that a woman should be consulted when
property owned by the parties during marriage or a de facto relationship is sold
or otherwise disposed of. 1018 CEDAW concludes that this limits a woman’s
ability to control the disposition of property or the income derived from it. 1019
Hence, whereas the Human Rights Committee only focuses on equal rights
regarding marital property, CEDAW underlines that the practical ability of
women to exercise such a right may be limited by legal precedent or custom. 1020
Moreover, CEDAW states that even when women have these legal rights, and
the courts enforce them, the property owned by a woman during the marriage or
upon divorce may be managed by a man. 1021
An unequal division of property upon divorce is also addressed by both
committees, but CEDAW focuses on the impact which an unequal division has
upon women. The Human Rights Committee states that the equal rights of the
spouses continues to be applicable to arrangements regarding legal separation or
the dissolution of the marriage. 1022 The Committee adds that the decisions with
regard to property distribution should be the same for men and women.1023
According to CEDAW any law or custom that grants men a right to a greater
share of the property at the end of a marriage is discriminatory. 1024 This kind of
discrimination will, according to CEDAW, also have a serious impact upon a
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woman’s practical ability to divorce her husband, to support herself or her family
and to live in dignity as an independent person. 1025 CEDAW also submits in this
respect that many divorced women have the sole responsibility of supporting a
family. 1026
In general CEDAW underlines that the same rights with respect to property
should be guaranteed regardless of a woman’s marital status. 1027 This latter
aspect is interesting to note, since article 16 (1) (h) only confers these rights on
spouses. Nevertheless CEDAW states that property acquired during a de facto
relationship is often not dealt with by the law on the same basis as property
acquired during marriage, which leaves a woman with a significantly lower share
if the de facto relationship ends. 1028 Property laws and customs that discriminate
in this way against, amongst others, unmarried women should be revoked and
discouraged, according to CEDAW. 1029 The rights of women in a de facto
relationship with respect to shared property is an issue that is not addressed by
the Human Rights Committee.
Lastly, the acquisition of property by inheritance is addressed by both CEDAW
and the Human Rights Committee, albeit in a different manner. The Committee
only addresses inheritance in the context of marriage. In this regard the Human
Rights Committee provides that when the dissolution of a marriage is caused by
the death of one of the spouses, women should have equal inheritance rights to
those of men. 1030 But CEDAW indicates that there are many countries where the
law and practice concerning inheritance and property result in serious
discrimination against women. 1031 According to CEDAW any law or custom that
grants men a right to a greater share of property on the death of a relative is
discriminatory. 1032 As a result of this uneven treatment, women may receive a
smaller share of the husband’s or father’s property upon his death. 1033 Contrary
to the Human Rights Committee, CEDAW does not only consider women’s right
to inherit from their husband, but also from other relatives, such as their father.
It can be concluded that CEDAW interprets article 16 (1) (h) as having a broad
scope of application. Overall CEDAW has a strong focus on the social reality of
particularly women in relation to ownership, and the administering and inheriting
of property. In this regard CEDAW also points to the role of custom that may
inhibit women’s practical ability to exercise their property rights. Although the
Human Rights Committee also addresses different relevant issues in relation to
property, this is not done from the perspective of the social reality of women
around the globe. In addition, the Committee’s interpretation is not as broad as
that of CEDAW. The latter might be related to the fact that article 23 (4) does not
directly address property, as article 16 (1) (h) does.
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Family Violence
Family violence is not explicitly addressed in article 16 of the Women’s
Convention. 1034 Neither is it as such addressed in article 23 of the ICCPR.
However, it is an issue that is addressed by both committees.
Although family violence is not addressed in article 16, CEDAW interprets the
issue of family violence as also falling within the scope of application of article
16. In general comment 12 CEDAW states that articles 2, 5, 11, 12 and 16 of the
Convention require States parties to act in order to protect women against
violence of any kind occurring inter alia within the family. In general
recommendation 19 CEDAW provides that, although family violence is not
explicitly addressed in article 16, States parties are urged to comply with general
recommendation 19 to ensure that women will be free from gender-based
violence. 1035 CEDAW recommends that States parties should adopt many
different measures to overcome violence in the family. These include, amongst
others, effective legal measures, including criminal penalties, where necessary,
and civil remedies; the adoption of legislation to remove the defence of honour
with regard to the assault or murder of a female family member; appropriate
support services for the victims of family violence; and rehabilitation
programmes for the perpetrators of domestic violence. 1036
As stated above, the Human Rights Committee does not address family violence
in relation to article 23. It should be noted though that the Committee does
addresses family violence within the context of article 7 - the prohibition of
torture, cruel, inhuman or degrading treatment - in conjunction with article 3. 1037
In general comment 28 the Committee states that in order to assess compliance
with article 7 the Committee needs to be provided with information on national
laws and practice with regard to, amongst other things, domestic violence. 1038
The Committee adds that this information should include measures of protection,
including legal remedies, for women whose rights under article 7 have been
violated. 1039 However, article 7 of the ICCPR is not the subject of this study as
this study only includes analysing overlapping provisions. Hence, no detailed
assessment is made of the interpretation by the Human Rights Committee of
article 7 with respect to family violence.

4.4 Level 2: Substantive Equality, Affirmative Action and Indirect
Discrimination
As stated in the section regarding level 1, most issues in relation to family life
still concern direct discrimination and formal equality. But some issues can be
regarded as falling under the concept of substantive equality. However, the
concept of affirmative action does not seem to be relevant in the context of
family life, as affirmative action will generally be applied in the areas of
education, employment and political representation. The concept of indirect
discrimination could possibly be relevant, but in this section it will not be
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specifically addressed as the issues discussed here will be addressed in the
context of substantive equality.
The issues that will be addressed in the following sections include family
planning and the division of property upon divorce. Not included is substantive
equality in relation to women in de facto relationships versus married women.
The reason for this is that it would entail a comparison between women being in
a different situation and not a comparison between women, on the one hand, and
men, on the other. Furthermore, also fathers leave is not considered in this
context, as it could also be considered that men and women are in a similar
situation in obtaining similar leave in order to take care of their child.

Family Planning
With respect to deciding on the number of children, CEDAW states explicitly
that, although article 16 (1) (e) provides that men and women have the same right
to decide on the number of children, it is women who are entitled to decide on
the number of their children. 1040 The reasons which CEDAW provides for giving
women the final say in deciding on the number of their children are: (a) the
responsibilities which women have to bear in the raising of children, which affect
their right of access to education, employment and other activities related to their
personal development, (b) the inequitable burden of work on women and (c) the
effects it has on their physical and mental health, as well as that of their
children. 1041 Having said this, the decision whether or not to have children
should, according to CEDAW, preferably be made in consultation with the
spouse or partner. 1042 However, CEDAW adds that this must not be limited by
the spouse or partner, nor by the Government. 1043
Regarding access to information, education and the means to be able to exercise
these rights as provided in article 16 (1) (e), CEDAW explains that this means
that women must have information about contraceptives and their use, and
guaranteed access to sex education and family planning services, as provided in
article 10 (h) of the Convention. 1044 CEDAW uses very strong wording here, by
using the words “must” and “guaranteeing”, indicating that CEDAW considers
this a to be a crucial obligation. In its concluding observations CEDAW also
often underlines the importance of access to information and education in order
to ensure that women can freely decide on the number of children they have. 1045
CEDAW also recommends that States parties should ensure that measures are
taken to ensure that women are not forced to seek unsafe medical procedures
such as illegal abortion because of a lack of appropriate services concerning
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fertility control. 1046 The Human Rights Committee also addresses the issue of
unsafe abortions in general comment 28, not, however, in the context of article
23, but with respect to articles 6 and 7. 1047
These aforementioned issues can be regarded as falling under the concept of
substantive equality, as CEDAW considers women to be in a different situation
to men when it comes to family planning. Hence, CEDAW explicitly provides
that women should have the final say in the number of children, that they have
access to family planning services and are able to undergo safe abortions. The
reason CEDAW gives for this interpretation is that the number of children has
much more impact on the life of a woman than on that of a man.

Division of Marital Property Upon Divorce
Concerning the division of marital property in the case of divorce, CEDAW
points out that in some countries greater emphasis is placed on financial
contributions to property acquired during a marriage, while other contributions,
such as raising children, caring for elderly relatives and discharging household
duties are diminished. 1048 CEDAW underlines that often such contributions of a
non-financial nature by the wife enable the husband to earn an income and
increase the assets. 1049 Consequently, when marital property is divided upon the
dissolution of the marriage, financial and non-financial contributions should be
accorded the same weight, according to CEDAW. 1050 This means that CEDAW
takes into account that women should be able also to have their unpaid
contributions taken into consideration, which can be considered as the
application of the concept of substantive equality. This approach is not applied
by the Human Rights Committee.

4.5 Level 3: Systemic Discrimination
As has been pointed out in previous sections the influence of culture, tradition
and religion is rather pervasive in the area of family life. Examples are: no free
and full consent to marriage, polygamy and men being the head of the household.
These practices can be the consequence of culture, tradition and stereotypes
about the role of men and women. Hence, it is important that these underlying
causes are also directly addressed. However, contrary to CEDAW, systemic
discrimination is - with a few minor exceptions - not addressed by the Human
Rights Committee.

Tradition, Culture and Stereotypes
CEDAW generally indicates that the Women’s Convention recognises the
importance culture and traditions have in shaping the thinking and behaviour of
men and women and the significant part they play in restricting the exercise of
basic rights by women. 1051 More specifically, CEDAW states that women have
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traditionally been assigned to the private or domestic sphere and men have
historically dominated public life and exercised the power to confine women
within the private sphere. 1052 In this context CEDAW underlines that women’s
activities in the private sphere should not be treated as being inferior and that
there can be no justification for applying different and discriminatory laws or
customs to them. 1053 As stated in chapter 4, CEDAW often addresses in its
concluding observations stereotypes and traditional attitudes about the roles of
women within the family. 1054 In this respect CEDAW provides that these
attitudes should be eliminated, changed or addressed.
As discussed in chapter 3, the Human Rights Committee points out in general
comment 28 that States parties should provide information on traditions, cultural
practices and religious attitudes which may violate the equal enjoyment by men
and women of their rights under the ICCPR and they should indicate what
measures they have taken to overcome such factors. 1055 The Human Rights
Committee does point out the influence of culture, traditions and religion on
position of women, but the Committee does not state that these as such have to
be modified if they can lead to discrimination against women. In only a few
concluding observations does the Human Rights Committee refer to stereotypical
or traditional attitudes towards women, as a mother and a wife, that can inhibit
the enjoyment by women of their human rights. 1056 In addition, contrary to
CEDAW, the Human rights Committee states only occasionally in its concluding
observations that measures should be taken in this regard. 1057

Common Responsibility for Children
CEDAW underlines that women’s activities in the private sphere should not be
treated as being inferior as “those activities are invaluable for the survival of
society, there can be no justification for applying different and discriminatory
laws or customs to them”. 1058 The preamble to the Women’s Convention also
stresses that “a change in the traditional role of men as well as the role of women
in society and in the family is needed to achieve full equality between men and
women”.
Article 16 (1), paragraphs (d) and (f) of the Women’s Convention concern not
only the rights, but also the responsibility of both parents towards their
children. 1059 Contrary, article 23 (4) of the ICCPR only generally refers to the
equality of responsibilities - as well as rights - of spouses during marriage and at
its dissolution. 1060 But in its general comments the Human Rights Committee
underlines that the spouses should have equal responsibilities within the family,
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including the running of the household, the care of the children and the education
of the children. 1061 However, the equal responsibility of the spouses is an issue
that, apart from this reference, is not addressed and elaborated on by the Human
Rights Committee in other general comments or in its concluding observations.
Contrary, CEDAW often addresses the common responsibility of both parents
for their children. In this respect reference is also made to section 8.3 on article 5
(b) in chapter 4. CEDAW specifically focuses on the role of fathers by stressing
in several concluding observations the importance of fathers leave to ensure that
fathers share the responsibility with the mothers of taking care of their
children. 1062
In relation to separation the Human Rights Committee underlines that the equal
responsibilities of the spouses in the family continue to be applicable to the
dissolution of the marriage. 1063 Again this is not elaborated on in the general
comments, neither is it clarified in concluding observations. Hence, the
Committee provides again for the equal responsibility of both parents, but
without specifying what this means in practice. Different from the Human Rights
Committee, CEDAW elaborates on this issue, again by specifically focussing on
the role of fathers. CEDAW indicates that when the mothers are divorced or
living apart from the father of their children, many fathers fail to share the
responsibility of care, protection and maintenance of their children. 1064 In its
concluding observations CEDAW has recommended States parties to ensure that
husbands and fathers are obliged to provide financial support and that measures
are introduced in order to enforce alimony payments. 1065
It is clear that, in comparison with the Human Rights Committee, CEDAW has
elaborated on the content of common responsibility of parents. In that regard
CEDAW focuses on the responsibility of the father, during or after the marriage,
whereas the Human Rights Committee does not specifically refer to the role of
the father. However, this is a very fundamental issue, since in practice women
often take a much larger share in taking care as well as in the upbringing of the
children than the fathers. This is a factor that is also put forward in relation to the
lower participation by women in public life, which will be addressed in the next
chapter.

5. Conclusions
Overall we can conclude, for several reasons, that article 16 of the Women’s
Convention can be considered to complement article 23 of the ICCPR. First of
all, article 16 is more elaborate and more detailed. It should be noted, though,
that the Human Rights Committee has largely interpreted article 23 along the
same lines, by means of its general comments. However, CEDAW clarifies in
1061
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further detail to which situations article 16 applies. In this context CEDAW
interprets article 16 in a progressive manner, for example with respect to the
right to divorce and the inheritance of property. CEDAW’s interpretation is in
this regard further-reaching than the interpretation of article 23 by the Human
Rights Committee.
With respect to the different concepts included in the interpretation by the two
respective treaty bodies, both mainly apply the concepts of direct discrimination
and formal equality. In addition, CEDAW also applies, with respect to some
more issues, the concepts of substantive equality as well as the concept of
systemic discrimination. Both these concepts are rarely applied by the Human
Rights Committee in the context of family life. An explanation for this may be
that CEDAW interprets article 16 more from the perspective of the social reality
of women, whereas the Human Rights Committee tends to focus more on the
generally known issues related to direct discrimination and formal equality.
These aforementioned differences are relevant, but should at the same time not
be overestimated. Though article 23 of the ICCPR lacks the detail of article 16 of
the Women’s Convention, the Human Rights Committee has to a large extent
interpreted article 23 in the same manner as CEDAW. Probably not so surprising
as many of the issues addressed in relation to family life fall within the first level
of the framework for analysis. The Human Rights Committee has clarified by
means of general comments that the interpretation of these two provisions largely
overlap. This is especially relevant if we take into account the large number of
reservations that are made with respect to article 16 of the Women’s Convention.
Only a few of those reservations are also made to article 23 of the ICCPR.
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Chapter 7:
Political Participation and Public Office
------------------------------------------------------------------------------------------------1. Introduction
Although women represent over half of the world’s population, statistics clearly
indicate that women’s political participation is limited. According to the InterParliamentary Union (IPU) the world average for women Members of Parliament
(MPs) is just above 15%. 1066 The lowest percentage can be found in the Arab
region where over 6 % of MPs are women. Most women MPs can be found in
Scandinavia, where they constitute almost 40% of all MPs. Other regions score
between over 13% (the Pacific region) and over 18% (the Americas). 1067 The low
number of women MPs worldwide seems to be a paradoxical situation, as
women represent half of all electorates. Of course women can also be
represented by male MPs. However, it is submitted by CEDAW that research
demonstrates that if women’s participation reaches 30 to 35 percent, referred to
as a “critical mass”, there is a real impact on political style and the content of
decisions. 1068 This submission is based on a study prepared by the UN Division
for the Advancement of Women (DAW) in which reference is made to research
that reveals that for members of a minority group to function effectively as a
group to press their interests, their proportion needs to have reached around 30
percent, referred to as “critical mass”. 1069 If we apply this to the political
participation of women, this would mean that if around 30 percent of MPs are
women, it is likely that the content of politics will partly change, addressing
issues affecting particularly women, such as the regulation of child care and
domestic violence. In this regard, the political participation of women also
affects the private life of women.
In relation to the low number of women MPs the IPU has stated “….that what
has to be developed, in modern democratic societies, is nothing less than a new
social contract in which men and women work in equality and complementarity,
enriching each other mutually from their differences.” 1070 According to IPU:
“What is basically at stake is democracy itself”. 1071 Similarly, CEDAW has
stated that “Societies in which women are excluded from public life and
decision-making cannot be described as democratic.” 1072
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In addition to the low numbers of women MPs in most parts of the world, there
is in general a very low number of women who hold public office, at least in the
higher ranking, more influential positions. CEDAW indicates in this respect that
the participation of women in government at the policy level continues to be low
in general. 1073
In this chapter I will analyse how the limited participation of women in politics
and public office is addressed by the Human Rights Committee and CEDAW.
Article 23 of the ICCPR and article 7 of the Women’s Convention both address
political participation and access to public service. Both provisions provide directly, or indirectly by referring to another provision - that there should be no
discrimination against women in relation to political participation and access to
public service. In this chapter I will analyse how these respective provisions are
interpreted by the Human Rights Committee and by CEDAW. Issues that will be
addressed include, amongst others, obstacles for women to participate in politics
and to hold public office, the role of political parties, and the use of quotas and
other affirmative action measures to increase the number of women in politics
and public office. In addition, I will also analyse which concepts of nondiscrimination and equality are applied by the Human Rights Committee and
CEDAW in relation to article 23 of the ICCPR and article 7 of the Women’s
Convention.
In the following sections I will first analyse article 23 of the ICCPR. Next, article
7 of the Women’s Convention will be examined. In section 4 the interpretation of
these provisions will be compared in the context of the three level framework for
analysis. Based on this comparison, conclusions will be drawn at the end of this
chapter.

2. Article 25 of the ICCPR
“Every citizen shall have the right and the opportunity, without any of the
distinctions mentioned in article 2 and without unreasonable restrictions:
(a) To take part in the conduct of public affairs, directly or through freely chosen
representatives;
(b) To vote and to be elected at genuine periodic elections which shall be by
universal and equal suffrage and shall be held by secret ballot, guaranteeing the
free expression of the will of the electors;
(c) To have access, on general terms of equality, to public service in his
country.”

2.1 Drafting History
Article 25 of the ICCPR is largely based upon article 21 of the Universal
Declaration. However, there are some relevant differences. The most relevant
difference in the context of this research is that article 25 of the ICCPR contains
a non-discrimination clause, by referring to article 2 of the ICCPR. Although it
was stated during the drafting of article 25 that the non-discrimination clause of
article 2 (1) was applicable to all provisions and that unnecessary repetitions
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should be avoided, article 25 was finally adopted with a reference to article 2 (1)
of the ICCPR. 1074
Another relevant difference between article 21 of the Universal Declaration and
article 25 ICCPR is that article 25 (a) provides that every citizen has the right to
take part in the “conduct of public affairs”, whereas article 21 (1) of the
Universal Declaration provides that everyone has the right to take part in the
“government of the State”. As will be discussed in the section concerning article
25 (a), the conduct of public affairs is a broader concept.
A final difference worthwhile mentioning is that article 25 (c) of the ICCPR
provides that every citizen has the right to have access “on general terms of
equality” to public service in his country, whereas article 21 (2) of the Universal
Declaration provides that everyone has the right to “equal access” to public
service in his country. During the drafting of article 25 (c) it was discussed
whether access “on general terms of equality” permitted the regulations of age or
qualifications, but blocked that privileged groups monopolize the public
service. 1075
In the following sections I will analyse how article 25 is interpreted in relation to
political participation by women and which concepts of discrimination and
equality are applied in this context. This will be done on the basis of the topics
addressed in the respective paragraphs of article 25. I will first address the right
to take part in the conduct of public affairs (article 25(a)), after that the right to
vote and to be elected (article 25 (b)), and, finally, the right to have access to
public service (article 25 (c)).

2.2 To Take Part in the Conduct of Public Affairs
Article 25 (a) provides that every citizen shall have the right and the opportunity
to take part in the conduct of public affairs, directly or through freely chosen
representatives. In general comment 25 the Committee explains that the conduct
of public affairs is a broad concept which relates to the exercise of political
power, in particular the exercise of legislative, executive and administrative
powers. 1076 The Committee adds to this that the conduct of public affairs covers
all aspects of public administration, and the formulation and implementation of
policy at all - international, national, regional and local - levels. 1077 Thus we can
conclude that article 25 (a) has a very broad scope of application, concerning all
the relevant areas of the conduct of public affairs.
According to article 25 (a) citizens not only have the right, but also the
opportunity to take part in the conduct of public affairs. This particular issue was
also addressed in the Mauritian women case. 1078 The case of Ms. Aumeeruddy Cziffra and 19 other Mauritian women concerned the situation where a foreign
woman who was married to a Mauritian man had the right to reside in Mauritius,
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while a foreign man who was married to a Mauritian woman had to apply for a
residence permit and, in case of refusal, risked expulsion. 1079 In the case of Ms
Ameeruddy-Cziffra more than three years had elapsed since her husband applied
for a residence permit, but no decision had yet been taken by the Mauritian
authorities. 1080 If the authorities would have decided negatively, she would have
had to choose between either living abroad with her husband and giving up her
political career as an MP, or living apart from her husband in Mauritius and
continue to participate in the conduct of public affairs. 1081 The Committee states
in this regard that the question concerning article 25 in this case was whether a
de facto possibility of exercising this right was affected contrary to the
Covenant. 1082 The Committee explains that:
“… restrictions established by law in various areas may prevent citizens in
practice from exercising their political rights, i.e. deprive them of the
opportunity to do so, in ways which might in certain circumstances be contrary
to the purpose of article 25 or to the provisions of the Covenant against
discrimination, for example if such interference with opportunity should
infringe the principle of sexual equality.” 1083
However, the Committee concluded that the latter was not the case, since:
“…Mrs. Aumeeruddy-Cziffra, who is actively participating in political life as
an elected member of the legislative assembly of Mauritius, she has neither in
fact nor in law been prevented from doing so. It is true that on the hypothesis
that if she were to leave the country as a result of an interference with her
family situation, she might lose this opportunity as well as other benefits which
are connected with residence in the country.” 1084
According to the Committee these hypothetical side-effects did not lead to a
violation of article 25. 1085 This was a somewhat limited interpretation by the
Committee. Due to the Mauritian laws of the time women who were MPs, or
who were otherwise politically active, who were married to a foreigner, might
have had to choose between their career or marital life, which was not the case
for Mauritian men. This constituted a violation of article 25 in the case of these
women concerning their opportunity to take part in the conduct of public affairs
without unreasonable restrictions. However, the Committee seemed to consider
this opportunity only to be violated if a concrete violation had materialised,
which seems to be a rather narrow interpretation of the term opportunity.
Article 25 makes an explicit reference to article 2, by providing for political
rights “without any of the distinctions mentioned in article 2”. This implies that
citizens may not be discriminated against on, amongst others, the ground of sex
concerning their right and opportunity to take part in the conduct of public
affairs. In general comment 28 the Committee points out that the right to
participate in the conduct of public affairs is not fully implemented everywhere
on an equal basis. 1086 The Committee adds to this that “States must ensure that
1079
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the law guarantees to women article 25 rights on equal terms with men and take
effective and positive measures to promote and ensure women’s participation in
the conduct of public affairs and in public office, including appropriate
affirmative action.” 1087
In its concluding observations the Human Rights Committee often addresses low
participation of women in the political and public life. 1088 The recommendations
which the Committee makes in these cases differ. In a few concluding
observations the Committee has recommended that affirmative action is taken
1089
, if necessary 1090. In some other concluding observations the Committee has
recommended in this regard that positive measures should be taken 1091, if
necessary 1092. However, in most of these concluding observations the
Committee only has recommended that targeted measures be considered 1093,
appropriate measures 1094 or appropriate steps are taken 1095, or measures taken to
enhance the participation by women 1096. Hence, overall the Committee has only
occasionally recommended States parties to take affirmative action when it is
concerned about the low participation of women in public life. Often the
Committee recommends a State party to take appropriate measures or steps.
Moreover, the Committee is rarely explicit about which measures should or
could be taken in this context. In addition, the concluding observations also show
that the Human Rights Committee does not seem to favour recommending States
parties to take affirmative action. Alhough regarding India, the Committee noted
under the section “positive aspects” that the State party in question had
introduced a bill to reserve one third of the seats for women in the Federal
Parliament and in state legislatures. 1097 Apart from this incidental example, the
Committee does not address, let alone recommend, the use of quotas. No
references to quotas can be found in either general comments or in concluding
observations. 1098
In more recent years the Human Rights Committee has in a few concluding
observations specifically addressed the low representation of women in
Parliament. 1099 In these concluding observations the Committee stated that
necessary steps should be taken towards achieving an appropriate representation
1087
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of women 1100, or that every effort should be made to improve the representation
of women, if necessary through appropriate positive measures 1101. In some of
these concluding observations the Committee has recommended that appropriate
measures should be taken to improve the representation of women in Parliament
and that measures be considered, including educational ones, to improve the
situation of women in society 1102, or that all necessary measures be taken to
sensitise the population, so as to improve the condition of women by eradicating
all traditional and stereotypical attitudes that deny women equality in, amongst
others, public life 1103. It is relevant to note that these latter recommendations take
into account that general situation of women in society and that stereotypical
attitudes play a role with respect to the low representation of women in
Parliament. However, these issues are only rarely addressed by the
Committee. 1104 In addition, it can also be concluded that the Committee has
recommended States parties to take measures to address the low representation of
women in Parliament, but it does not specifically recommend affirmative action,
including the use of quotas, as has also been indicated in the aforementioned
paragraph.
With respect to political parties the Human Rights Committee underlines in
general comment 25 that political parties and membership in parties play an
important role in the conduct of public affairs and that States should ensure that
political parties respect the provisions of article 25. 1105 In this regard the
Committee addresses incidentally in its concluding observations that few women
hold leadership positions in political parties. 1106 In these concluding observations
the Committee stated that concrete measures should be taken 1107, or that further
measures should be taken to counteract discrimination against women and to
promote their equality in political life 1108, or that efforts should be increased 1109.
Overall, taking into account the general reference to political parties in general
comment 25 and the rare references in the concluding observations, the
Committee does not pay much attention to women’s participation in political
parties even though it states in general comment 25 that political parties play an
important role in the conduct of public affairs.
Overall, it can be concluded that political participation by women is often
addressed by the Human Rights Committee in its concluding observations. It
shows that the Committee is aware of the fact that in many countries women are
underrepresented in the conduct of public affairs. The measures which the
Committee recommends States parties to take in this regard are usually positive
or effective measures, or appropriate steps. Whereas the Committee in general
comment 28 not only refers to effective and positive measures, but also
appropriate affirmative action to promote and ensure women’s participation in
1100
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the conduct of public affairs, affirmative action is not often recommended in the
concluding observations. More specifically, in the case of affirmative action
measures the Committee does not recommend the use of hard affirmative action
measures, such as quotas. In general, it seems that the Committee leaves it to the
discretion of the State party which measures to take in the case of the low
participation of women in the conduct of public affairs, by only using terms like
appropriate or positive measures without specifying what kind of measures this
could entail. The negative consequence of this approach is that the
recommendations of the Committee lack any concete aspects, as they do not give
the State party an indication of what measures could be taken to address this
inequality.

2.3 The Right to Vote and to Be Elected
In article 25 (b) it is provided that every citizen shall have the right and the
opportunity, without any of the distinctions mentioned in article 2 and without
unreasonable restrictions, to vote and to be elected at genuine periodic elections.
Article 25 (b) furthermore provides that these elections shall be by universal and
equal suffrage and shall be held by secret ballot, guaranteeing the free expression
of the will of the electors.
Kuwait is one of the rare countries that until recently did not grant women the
right to vote and to be elected. In the concluding observations on Kuwait the
Human Rights Committee state that it was “deeply concerned” that, in spite of
constitutional provisions on equality, women were excluded from voting and
being elected. 1110 The Committee underlined that Kuwait should take all the
necessary steps to ensure to women the right to vote and to be elected. 1111
In general comment 25 the Committee states that positive measures should be
taken to overcome specific difficulties, such as illiteracy, language barriers,
poverty, or impediments to freedom of movement that prevent persons entitled to
vote from exercising their rights effectively. 1112 The Committee indicates that
State reports should also describe factors which impede citizens from exercising
their right to vote and the positive measures that have been adopted to overcome
these factors. 1113 The Committee adds to this in general comment 28 that
effective measures which are taken by States parties to ensure that all persons
entitled to vote are able to exercise that right should not be discriminatory on the
grounds of sex. 1114 We can conclude from this that States parties have positive
obligations under article 25 (b) beyond providing for electoral facilities. 1115
Measures should be taken to ensure that all citizens have the opportunity to vote.
Concerning the right to stand for election, general comment 25 provides that
persons who are otherwise eligible to stand for election should not be excluded
1110

See concluding observations on Kuwait, 2000, para. 9.
See concluding observations on Kuwait, 2000, para. 10.
1112
CCPR General comment 25 (1996), The right to participate in public affairs, voting
rights and the right of equal access to public service (Art. 25), para. 12.
1113
CCPR General comment 25 (1996), The right to participate in public affairs, voting
rights and the right of equal access to public service (Art. 25), para. 13.
1114
CCPR General comment 28 (2000), Equality of rights between men and women
(article 3), para. 29.
1115
See also Joseph, Sarah, Schultz, Jenny and Castan, Melissa (eds.), The International
Covenant on Civil and Political Rights. Cases, Materials and Comments. - Oxford:
Oxford University Press, 2000, p. 503.
1111

190

Oostland, Non-discrimination and Equality of Women
by unreasonable or discriminatory requirements such as education, residence or
descent, or by reason of political affiliation. 1116 Furthermore, conditions relating
to nomination dates, fees or deposits should be reasonable and not
discriminatory. 1117
Although the Human Rights Committee generally addresses possible
impediments regarding the right to vote or to be elected, it does not explicitly
mention that women can be affected by these particular issues. Hence, it seems
that the Human Rights Committee does not take into account that women,
although they are normally granted the same rights as men to vote and to be
elected, can specifically face certain practical impediments which affect them
differently compared to men.

2.4 Access to Public Service
Article 25 (c) provides that every citizen shall have the right and the opportunity,
without any of the distinctions mentioned in article 2 and without unreasonable
restrictions, to have access, on general terms of equality, to public service in his
country. The term public service, which is not clarified in article 25 neither by
the Committee in a general comment, should according to Nowak be understood
to include all governmental appointed positions in the judiciary and in the
legislative and executive branch. 1118
The Committee explains in general comment 25 the Committee that to ensure
access on general terms of equality, the criteria and processes for appointment,
promotion, suspension and dismissal must be objective and reasonable. 1119 The
Committee states that it is of particular importance to ensure that persons do not
suffer discrimination in the exercise of their rights under article 25 (c). 1120 In
addition, the Committee underlines that affirmative action may be taken to
ensure that there is equal access to public service for all citizens. 1121 The
Committee points out that State reports should indicate how the requirement of
equal access is met and whether affirmative action measures have been
introduced and, if so, to what extent. 1122 In general comment 28 the Committee
adds to this that States parties take effective and positive measures, including
appropriate affirmative action, to promote and ensure women’s participation, not
only in the conduct of public affairs, but also in public office. 1123
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In the case of Jacobs versus Belgium the Committee had to address the question
whether a quota regulation entailing that no more than 4 out of 11 non-justice
members of a college of the High Council of Justice are of the same sex, was in
violation of articles 2, 3, 25 (c) and 26. 1124 The Committee points out that the aim
of the quota, based on the Belgian law on the promotion of a balance between
men and women on advisory boards, was to increase the number of women in
view of the low number of women in advisory bodies. 1125 The Committee also
indicated that the quota does not make qualifications irrelevant, since candidates
must have at least 10 years experience. 1126 Moreover, only if female and male
candidates were equally well qualified priority is given to women. 1127
Consequently, the Committee found that a reasonable proportionality was
maintained between the purpose of the Belgium law and the means applied. 1128
Hence, the Committee decided there was no violation of articles, 2, 3 25 (c) and
26. 1129 It can be concluded that according to the Committee quotas are under the
aforementioned conditions, including criteria concerning merit, not in violation
of, amongst others, article 25 (c). This is also in line with the aforementioned
general comments, in which the Committee recommends the use of affirmative
action measures to ensure that women have equal access to public office.
The Committee specifically requires States parties in general comment 28 to
provide statistical information on the percentage of women in publicly-elected
office, including the legislature, as well as high-ranking civil service positions
and the judiciary. 1130 In a few concluding observations the Committee has
pointed out that it regrets the lack of information on the representation or
participation of women in public life. 1131 In these cases the Committee has
requested that the next periodic report should provide detailed information on
this matter.
In a number of concluding observations the Human Rights Committee has
addressed the relatively low proportion or under-representation of women in
higher levels of the public service. 1132 The Committee states in these concluding
observations that efforts should be strengthened towards enjoyment by women of
their rights 1133, that further efforts are necessary to reduce these differentials 1134,
that measures should be adopted to increase the participation of women, if
necessary through appropriate positive measures, 1135, that equal treatment of men
and women should be ensured at all levels of the public service 1136, or that
necessary legal and practical measures should be taken to increase the effective
1124
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participation of women 1137. In relation to Albania the Committee also
recommends, in addition to that positive action should be considered, that
immediate steps be taken to change public attitude towards the suitability of
women for positions in public affairs. 1138
The low number of women in the judiciary is also specifically addressed in some
concluding observations the Committee. 1139 In these cases the Committee has
stated that measures should be taken, including the appointment of qualified
judges from among women 1140, that steps be taken to improve the participation of
women, if necessary, by adopting affirmative action programmes 1141, that
appropriate measures should be taken to improve participation by women,
through affirmative action programmes if necessary 1142, or that more women
should be appointed to the judiciary 1143.
In addition, the Human Rights Committee has addressed in the concluding
observations on Liechtenstein the exclusion of women from succession to the
throne. The Committee recommended Liechtenstein, while referring to
Liechtenstein’s interpretative declaration on article 3, to consider the
compatibility of women’s exclusion with articles 25 and 26. 1144 This is a rather
weak recommendation though.
As has also been concluded in section 2.2. on the political participation of
women, it can likewise be concluded that in relation to the low number of
women that hold public office affirmative action is rarely recommended by the
Human Rights Committee. Although the Committee recognises that women do
not have equal access to public office, it usually recommends more generally that
efforts or measures are adopted, even though general comment 28 specifically
also provides in this respect for affirmative action measures.

3. Article 7 of the Women’s Convention
"States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country and, in particular,
shall ensure to women, on equal terms with men, the right:
(a) To vote in all elections and public referenda and to be eligible for election to
all publicly elected bodies;
(b) To participate in the formulation of government policy and the
implementation thereof and to hold public office and perform all public functions
at all levels of government;
(c) To participate in non-governmental organizations and associations."
1137
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3.1 Introduction
Article 7, which concerns the political rights of women, is based on article 4 of
the Declaration on the Elimination of Discrimination against Women
(DEDAW). 1145 The right to participate in the formulation and implementation of
government policy and the right to participate in NGOs were not yet provided for
in DEDAW and are hence the most important new elements of article 7.
Article 7 of the Women’s Convention was considered by the drafters to be
complementary to article 25 ICCPR. 1146 In general recommendation 23 CEDAW
also refers to, amongst other things, the ICCPR and general comment 25, while
indicating that, apart from the Women’s Convention, also other conventions and
declarations place great importance on the participation of women in public life
and have set a framework of international standards of equality. 1147 However, as
indicated in the preamble to the Women’s Convention, despite these different
other international instruments discrimination against women continues to exist.
More in general, CEDAW indicates that equality of men and women in political
and public life must be achieved in a political system in which each citizen
enjoys the right to vote and to be elected at genuine periodic elections held on the
basis of universal suffrage and by secret ballot to guarantee the free expression of
the will of the electorate, as provided for in article 21 of the Universal
Declaration and article 25 of the ICCPR. 1148
In the elaborate general recommendation 23 CEDAW clarifies the obligations of
States parties under articles 7 and 8 of the Women’s Convention. In this general
recommendation CEDAW indicates that it considers the obligations which are
specified in article 7 to extend to all areas of public and political life and not to
be limited to the areas specified in paragraphs (a), (b) and (c). 1149 According to
CEDAW the political and public life of a country is a broad concept. 1150 In this
regard CEDAW explains:
“It refers to the exercise of political power, in particular the exercise of
legislative, judicial, executive and administrative powers. The term covers all
aspects of public administration and the formulation and implementation of
policy at the international, national, regional and local levels. The concept also
includes many aspects of civil society, including public boards and local
councils and the activities of organizations such as political parties, trade
unions, professional or industry associations, women’s organizations,
community-based organizations and other organizations concerned with public
and political life.” 1151
The UN Manual on Human Rights Reporting indicates that States parties should,
when reporting on article 7 of the Women’s Convention, provide the Committee
with an assessment of the participation of women in the overall political and
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public life of the country. 1152 According to the UN Manual this means that, apart
from a reference to the legal situation regarding women’s right to vote and to be
elected on equal terms with men, and the percentages of women voters and
voting, this includes, amongst other things, data on the percentage of women in
parliament, in the various levels of central and local government bodies, in
publicly-elected and appointed offices, and in the judicial systems. 1153
In the following sections I will first address which concepts of nondiscrimination and equal treatment fall within the scope of application of the first
part of article 7. Next I will address the different paragraphs of article 7. This
will be done on a topical basis: the right to vote and to be elected (article 7 (a)),
the right to participate in the formulation and implementation of government
policy (article 7 (b)), the right to hold public office and perform public functions
(article 7 (b)) and the right to participate in NGOs (article 7 (c)).

3.2 Eliminate Discrimination and Ensure Equal Treatment
According to article 7 States parties have to take all appropriate measures to
eliminate discrimination against women in the political and public life of the
country and they have to ensure women, on equal terms with men, the rights
provided in paragraphs (a) - (c). How is this interpreted by CEDAW?
Article 7 clearly prohibits direct discrimination and provides for formal equality
of men and women in political and public life. In general recommendation 23
CEDAW has indicated, however, that the removal of de jure barriers is
necessary, but not sufficient. 1154 CEDAW continues by stating that a failure to
achieve the full and equal participation of women can be unintentional and the
result of outmoded practices and procedures which inadvertently promote
men. 1155 CEDAW adds to this that many economic, social and cultural barriers
women face seriously limit their participation. 1156 CEDAW indicates specifically
that cultural values and religious beliefs are important factors that inhibit
women’s participation in public life. 1157 CEDAW explains that in all nations
cultural traditions and religious beliefs have played a role in restricting women to
the private sphere and excluding them from active participation in public life. 1158
Other factors CEDAW points out that limit the participation by women in public
life are men’s failure to share the household tasks and the care of the children. 1159
Women’s double burden of work combined with long or inflexible hours of
political work, prevent women from being more active. 1160 CEDAW therefore
indicates that if women would be relieved of some of the burdens of domestic
work this would allow them to be more fully engaged in public life. 1161 CEDAW
also refers to the negative influence of stereotyping by the media that would
confine women in political life to issues such as environment, children and
1152
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health. 1162 The role of stereotyping and women’s low participation is also
addressed in the concluding observations. 1163 In this regard CEDAW has
recommended amongst others hat the media be encouraged to project a positive
image of women and their equal status in the public sphere. 1164
According to CEDAW the formal removal of barriers in combination with the
introduction of temporary special measures to encourage the equal participation
of both men and women in the public life of their societies are essential
prerequisites for true equality in political life. 1165 We can deduce from this that
CEDAW considers direct non-discrimination and formal equality, which it
indicates is already provided for in most States parties by constitutional or other
legal provisions 1166, to be important, but not enough to ensure that women can
enjoy their political rights in practice. CEDAW regards it as important that
substantive equality is ensured, including by the use of affirmative action
measures. This is also advanced in other paragraphs of general recommendation
23, where CEDAW indicates that States parties should ensure that such
temporary special measures are specifically permitted under anti-discrimination
legislation or other constitutional guarantees of equality. 1167 Furthermore,
CEDAW underlines that States parties should identify and implement temporary
special measures to ensure the equal representation of women in all fields
covered by articles 7 and 8. 1168 CEDAW uses strong wording here: States parties
should identify and implement temporary special measures. We can conclude
from this that it indicates that CEDAW strongly supports the use of temporary
special measures and regards it to be an important tool to ensure that women
equally participate. Furthermore, it also seems to indicate that CEDAW regards
temporary measures in relation to articles 7 and 8 as being mandatory. 1169 This is
also supported by what CEDAW recommends to States parties in its concluding
observations. CEDAW has voiced its concern in older concluding observations
when temporary special measures are not applied by a State party to ensure
women the rights which are provided for in article 7 1170, which is usually
followed by recommending a State party to make use of temporary special
measures. Overall, when addressing the low participation by women, CEDAW
usually recommends States parties in its concluding observations the use of
temporary special measures, while referring to article 4 (1). 1171
It is interesting to note that in general recommendation 23 CEDAW uses several
grounds as a justification for the use of temporary special measures. 1172 One of
the grounds for justifying the use of temporary special measures which to
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CEDAW refers, is to overcome centuries of male domination in the public
sphere, or in others words to remedy historical injustices. 1173 This is also in line
with the statement of the United Kingdom during the drafting of article 4 (1) that
temporary special measures should serve to overcome this undesirable historical
link. 1174
The so-called social utility arguments are also used by CEDAW to justify the use
of affirmative action. In general recommendation 23 CEDAW states that policies
developed and decisions made by men alone only reflect part of human
experience and potential, whereas the just and effective organisation of society
demands the inclusion and participation of all its members. 1175 Furthermore,
CEDAW states that where there is full and equal participation of women in
public life and decision-making, the implementation of their rights and
compliance with the Women’s Convention improves. 1176 Moreover, CEDAW
indicates that women’s full participation is essential not only for their
empowerment but also for the advancement of society as a whole. 1177 Finally,
CEDAW underlines that when women are not broadly represented in the senior
levels of government or are inadequately or not consulted at all, government
policy will not be comprehensive and effective. 1178
The third ground for justifying the use of affirmative action that can be found in
general recommendation 23 is to create proportional group representation. Or, in
other words, to have equal representation by men and women. CEDAW
underlines in many paragraphs of general recommendation 23 the importance of
the full and equal participation of women in public life and a balance between
the number of male and female candidates. 1179 This seems to indicate that
CEDAW considers a more or less equal number of men and women holding
positions in public life to be the goal of the affirmative action measures. This is
probably related to what CEDAW has stated in general recommendation 23, that
research demonstrates that if women’s participation reaches 30 to 35 percent,
which CEDAW indicates is generally termed the “critical mass”, there is a real
impact on political style and the content of decisions. 1180 This position of
CEDAW entailing that men and women should be represented in relatively equal
numbers seems to be more far-reaching than what article 7 provides for. Article 7
provides that women shall be ensured the rights of this provision “on equal terms
with men”. Ensuring these rights on equal terms with men refers to ensuring men
and women these rights under the same conditions, it does not state that the
result of providing the same conditions should be that men and women are
represented in equal numbers. Ensuring the rights which article 7 provides on
equal terms with men seems to be more related to the notion of equality of
opportunity. Though CEDAW has also made two references to equality of
opportunity - albeit once in combination with equality of participation -, in two
paragraphs of general recommendation 23 1181, CEDAW clearly supports the
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notion of proportional group representation, having an equal number of men and
women holding public positions. This has also consequences for the kind of
affirmative action measures which CEDAW supports, since proportional group
representation is a more far-reaching notion than equality of opportunity.
Proportional group representation is more closely linked with de facto equality.
As has also been discussed when analysing article 4 (1) 1182, it is therefore to be
expected that CEDAW will recommend so-called hard affirmative action
measures - such as quotas, reservations and numerical goals - to achieve the
equal representation of men and women. Indeed when we look at which
temporary special measures CEDAW recommends in its concluding observations
it includes the use of quotas 1183, and numerical goals and timetables. 1184 CEDAW
is clearly a strong supporter of these temporary special measures. In a few
instances, though these are exceptions, CEDAW has even recommended a
specific quota, like a quota of 40 percent 1185 and a quota of 30 percent. 1186

3.3 The Right to Vote and to Be Elected
Article 7 (a) provides that women have to be ensured, on equal terms with men,
the right to vote in all elections and public referenda and to be eligible for
election to all publicly-elected bodies.
CEDAW underlines that the enjoyment of the right to vote by women should not
be subject to restrictions or conditions that do not apply to men. 1187 Furthermore,
CEDAW states in general recommendation 23 that such restrictions or conditions
should also not have a disproportionate impact on women. 1188 CEDAW gives as
examples of these kinds of restrictions: limiting the right to vote to persons who
have a specified level of education, who possess a minimum property
qualification, or who are literate. According to CEDAW these kinds of
restrictions or conditions are not only unreasonable, but they may violate the
universal guarantee of human rights and are also likely to have a disproportionate
impact on women, 1189 thereby contravening the provisions of the Convention. 1190
In other words: direct and indirect discrimination against women regarding their
right to vote are not allowed.
Regarding the right to be elected CEDAW recommends States parties that
measures should be identified and implemented to achieve a balance between
women and men holding publicly-elected positions. 1191 In this regard CEDAW
does not only address States parties, but also political parties. According to
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CEDAW political parties must embrace the principles of equal opportunity and
endeavour to balance the number of male and female candidates. 1192 However,
CEDAW underlines at the same time in general recommendation 23 that it is the
States parties which are under an obligation to take all appropriate measures to
ensure that organisations such as political parties, which may not be directly
subject to the obligations under the Convention, do not discriminate against
women and respect the principles contained in article 7. 1193 This issue was
actually addressed in the concluding observations on the Netherlands, in which
CEDAW noted with concern that there is a political party represented in
Parliament 1194 that excludes women from its membership. 1195 CEDAW stated
that this is a violation of article 7 and recommended that urgent measures be
taken by the Netherlands to address this situation. 1196
CEDAW underlines that the right to vote and the right to be elected must be
enjoyed both de jure and de facto. 1197 In this regard CEDAW states in general
recommendation 23 that the Convention obliges States parties to ensure these
rights to women in their constitutions or legislation. 1198 In its concluding
observations on Kuwait CEDAW indicated that women do not have the right to
vote nor the right to be elected. CEDAW stated that the lack of political rights of
women is a very serious limitation of their rights, which also has a negative
impact on women’s other rights under the Covenant. 1199 In this regard CEDAW
recommended that Kuwait urgently takes all necessary steps to amend the
discriminatory provisions of the Electoral Law and to take the necessary steps to
withdraw its reservation to article 7 (a). 1200 It is relevant to note that CEDAW
underlined in these concluding observations that if women do not have the right
to vote and to be elected, this also impacts their other rights under the Women’s
Convention. Hence, CEDAW considers the participation of women in political
life to be also a means that can contribute to ensuring other rights of women (see
also the previous section 3.2 concerning the so-called social utility grounds in
relation to affirmative action). Reference can also be made to what was stated in
the introduction to this chapter, regarding the so-called critical mass.
In practice CEDAW seems to regard de facto equality as the main problem.
CEDAW states that almost all countries have granted women the right to vote
and to be elected, but in many countries women continue to experience
difficulties in exercising these rights. 1201 CEDAW points out that the factors
which impede the exercise of these rights include:
-

-

women often have less access to information concerning the candidates and
voting procedures than men (due to, amongst other things, illiteracy, lack of
knowledge concerning the political system or the impact that political
initiatives will have upon their lives),
women’s double burden of work and financial constraints will limit women’s
time or opportunity to follow campaigns and to exercise their right to vote,
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-

traditions and social and cultural stereotypes which discourage women from
exercising these rights,
and other factors, such as restrictions on women’s freedom of movement or
their right to participate, negative attitudes towards women’s political
participation and a lack of confidence and support. 1202

In its concluding observations CEDAW also refers to stereotypes and the sharing
of domestic and family responsibilities as important factors concerning the
under-representation of women. 1203
CEDAW indicates in general recommendation 23 that the aforementioned factors
at least partially explain the paradox that women, who represent half of all
electorates, do not exercise their political power or form blocs that would
promote their interests or change government, or eliminate discriminatory
policies. 1204 In this regard CEDAW recommends States parties to take measures
to ensure that barriers to equality are overcome, including those resulting from
illiteracy, language, poverty and impediments to women’s freedom of
movement 1205, in order to assist women experiencing these disadvantages to
exercise their right to vote and to be elected. 1206 Regarding the right to vote
CEDAW specifically recommends that measures are taken that will ensure that
women understand their right to vote, the importance of this right and how to
exercise it. 1207
With respect to the right to be elected, reference can be made to the previous
section 3.2 with respect to CEDAW’s position on affirmative action and which
measures it seems to favour. In its concluding observations CEDAW has
recommended Governments to use temporary special measures to increase the
low number of women in Parliament. 1208 We can conclude from this that
CEDAW considers formal equality not to be enough to ensure that women can
de facto exercise their right to vote and to be elected. Substantive equality,
including affirmative action, is necessary in order to overcome barriers in
exercising the right to vote and to be elected.

3.4 Participation in the Formulation and Implementation of Government
Policy
To participate in the formulation and implementation of government policy was
first provided for in article 7 (b) of the Women’s Convention. It was not
addressed in older instruments regarding the political rights of women.
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According to CEDAW article 7 (b) requires States parties to ensure that women
have the right to participate fully and to be represented in public policy
formulation in all sectors and at all levels. 1209 However, CEDAW indicates that
the participation of women in government at the policy level continues to be low
in general. 1210 Consequently, CEDAW underlines that States parties have a
responsibility, where it is within their control, both to appoint women to senior
decision-making functions and, as a matter of course, to consult and incorporate
the advice of groups which are broadly representative of women’s views and
interests. 1211 CEDAW underlines, furthermore, that States parties have an
obligation to ensure that barriers to women’s full participation in the formulation
of government policy are identified and overcome. 1212 In this regard CEDAW
states that States parties have an obligation to ensure that barriers, such as
traditional and customary attitudes that discourage women’s participation in the
formulation of government policy are identified and overcome. 1213
CEDAW indicates that measures that should be taken under article 7 (b) include
measures designed to ensure equality of representation of women in the
formulation of government policy. 1214 CEDAW also gives examples of measures
that have been used by States parties to ensure equal participation by women in
senior cabinet and administrative positions and as members of government
advisory boards. 1215 These include:
“adoption of a rule whereby, when potential appointees are equally qualified,
preference will be given to a woman nominee; the adoption of a rule that
neither sex should constitute less than 40 per cent of the members of a public
body; a quota for women members of cabinet and for appointment to public
office; and consultation with women’s organisations to ensure that qualified
women are nominated for membership in public bodies and offices and the
development and maintenance of registers of such women in order to facilitate
the nomination of women for appointment to public bodies and posts.” 1216
Furthermore, CEDAW states that when members are appointed to advisory
bodies upon the nomination of private organisations, States parties should
encourage these organisations to nominate qualified and suitable women for
membership in these bodies. 1217
In its concluding observations CEDAW often recommends States parties to take
temporary special measures to ensure greater participation by women in
decision-making, including at the highest level. 1218
CEDAW also underlines the role of political parties. CEDAW states in general
recommendation 23 that while States parties generally hold the power to appoint
women to senior cabinet and administrative positions, political parties also have
1209
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a responsibility to ensure that women are included in party lists and nominated
for election in areas where they have a likelihood of electoral success. 1219
However, CEDAW underlines that it is the Government’s responsibility to
encourage these initiatives to lead and guide public opinion and change attitudes
that discriminate against women or discourage women’s involvement in political
and public life. 1220

3.5 To Hold Public Office and Perform Public Functions
Article 7 (b) also provides that women shall be ensured, on equal terms with
men, the right to hold public office and perform all public functions at all levels
of government. Clearly this part of article 7 (b) is closely related to the first part
of this provision concerning women’s right to participate in the formulation and
implementation of government policy.
In general recommendation 23 CEDAW states that the examination of the reports
of States parties demonstrates that women are excluded from top-ranking
positions in cabinets, the civil service and in public administration, in the
judiciary and in justice systems. 1221 CEDAW states that women are rarely
appointed to these senior or influential positions. 1222 CEDAW underlines that
while the number of women at the lower levels and in posts usually associated
with the home or the family may in some States be increasing, women form only
a tiny minority in decision-making positions concerned with economic policy or
development, political affairs, defence, peacekeeping missions, conflict
resolution or constitutional interpretation and determination. 1223 CEDAW
therefore recommends States parties to take measures to ensure women’s
enjoyment in practice of the equal right to hold public office. 1224 In its
concluding observations CEDAW often recommends temporary special
measures to change the low number of women in top positions in the civil
service 1225 and the judiciary. 1226
CEDAW also points out in general recommendation 23 that an examination of
States parties’ reports demonstrates that in certain cases the law excludes women
from exercising royal powers, from serving as judges in religious or traditional
tribunals vested with jurisdiction on behalf of the State or from full participation
in the military. 1227 CEDAW states that these provisions discriminate against
women and contravene the principles of the Convention. 1228 In that regard
CEDAW indicated in its concluding observations on Luxembourg that it is
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concerned that no further progress had been made in withdrawing the reservation
to article 7, concerning the hereditary transmission of the Crown to the oldest
male. 1229 With respect to Israel, CEDAW stated in its concluding observations
that it regretted the fact that Israel had maintained its reservations to article 7 (b),
that women could no become religious judges. 1230
Again, we can conclude that it is mainly substantive equality on which CEDAW
focuses. This is not surprising since most States parties provide for formal
equality of men and women, apart from certain countries where women are
discriminated by being excluded from exercising royal powers, serving as judges
in religious or traditional tribunals or participating in the military. However,
CEDAW underlines that still in many countries women are excluded from topranking positions in cabinets, in the civil service and public administration, in the
judiciary and in justice systems. This shows that formal equality is not sufficient
in order to achieve de facto equality, which explains the focus of CEDAW on
substantive equality to ensure that also women hold public office and perform all
public functions at all levels of government.

3.6 Participation in NGOs
Another important new element of article 7 is the provision in paragraph (c) that
women shall be ensured, on equal terms with men, the right to participate in
NGOs that are concerned with the public and political life of a country. It is in
fact the only provision in the Women’s Convention that makes a reference to
NGOs. The last part of article 7 (c), which contains a reference to NGOs that are
concerned with the public and political life of a country, ensures, as was
discussed during the drafting, that it does not concern private social clubs
organised on a single-sex basis. 1231 If this part had not been included these kinds
of clubs would violate article 7 (c), which could be interpreted, according to
Canada and the United Kingdom, as interference with the principle of freedom of
association. 1232
In general recommendation 23 CEDAW indicates that an examination of the
reports of States parties demonstrates that, on the few occasions when
information concerning political parties is provided, women are underrepresented or concentrated in less influential roles than men. 1233 CEDAW
stresses that, since political parties are an important vehicle in decision-making,
Governments should encourage political parties to examine the extent to which
women are full and equal participants in their activities and, where this is not the
case, should identify the reasons for this. 1234 Furthermore, political parties should
be encouraged by States parties to adopt effective measures, including the
provision of information, financial and other resources, to overcome obstacles to
women’s full participation and representation and to ensure that women have an
equal opportunity in practice to serve as party officials and to be nominated as
candidates for election. 1235 In this regard CEDAW also gives examples of
measures that have been adopted by some political parties:
1229
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“setting aside for women a certain minimum number or percentage of positions
on their executive bodies, ensuring that there is a balance between the number
of male and female candidates nominated for election, and ensuring that
women are not consistently assigned to less favourable constituencies or to the
least advantageous positions on a party list.” 1236
In several concluding observations CEDAW recommends in this regard that the
State party encourages political parties to increase participation of women. 1237 In
the concluding observations on Spain CEDAW specifically suggested that “the
number and placement of women candidates on the electoral lists of political
parties be a factor in determining the allocation of grants to them.” 1238 In the
concluding observations on Costa Rica CEDAW expressly recommended “the
alternation of men and women in lists of candidates submitted for election by
political parties.” 1239
CEDAW underlines in general recommendation 23 that States parties should
ensure that such temporary special measures are specifically permitted under
anti-discrimination legislation or other constitutional guarantees of equality. 1240
Or in other words: substantive equality, including affirmative action, needs to be
specifically provided for. This is rather important, since a prohibition of
discrimination on the ground of sex, which focuses on formal equality of men
and women, can be interpreted as not allowing temporary special measures.
At the same time CEDAW underlines that also organisations such as political
parties and trade unions have an obligation to demonstrate their commitment to
the principle of gender equality in their constitutions, in the application of those
rules and in the composition of their membership with gender-balanced
representation on their executive boards. 1241 By paying specific attention to the
role of political parties CEDAW stresses the important role political parties play
in relation to political participation by women.

4. Comparison
4.1 Introduction
In the following sections I will compare the scope of application and the
interpretation of the overlapping provisions regarding political participation and
public office, article 25 of the ICCPR and article 7 of the Women’s Convention.
This will be done in the context of the three level framework for analysis, in
order to compare which concepts of discrimination and equality are applied in
relation to these provisions. In this regard it will be assed whether article 7 is
indeed complementary to article 25, as stated by the drafters of article 7 of the
Women’s Convention. 1242
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When comparing the overlapping provisions and the interpretation of these
provisions by the Human Rights Committee and CEDAW, the headings used in
the comparison are partly different from those used in sections 2 and 3. This is
due to the fact that the previous headings are based on the respective paragraphs
of article 25 of the ICCPR, respectively article 7 of the Women’s Convention. In
the comparison the headings refer to all the different issues addressed by the
committees in relation to the overlapping provisions. This includes issues
addressed by both treaty bodies, but also issues that are addressed by only one
committee. In this regard the footnotes refer to where these issues are addressed
in section 2 (article 25 of the ICCPR), respectively section 3 (article 7 of the
Women’s Convention).
Finally, in section 5 some conclusions will be drawn with respect to the concepts
of discrimination and equality that are applied by CEDAW and the Human
Rights Committee regarding political participation and public office.

4.2 General Scope of Application
CEDAW and the Human Rights Committee both consider article 7, respectively
article 25, to have a broad scope of application, regarding all areas of public and
political life. They indicate in their respective general comments that the
aforementioned provisions concern the exercise of political power, in particular
the exercise of legislative, judicial, executive and administrative powers. 1243
Furthermore, CEDAW and the Human Rights Committee state that this covers
all aspects of public administration and the formulation and implementation of
policy at the international, national, regional and local levels. 1244 It is remarkable
that the wording used in the respective general comments is exactly the same. It
seems that, since general comment 25 of the Human Rights Committee was
adopted one year before general recommendation 23 was adopted by CEDAW,
CEDAW used the wording of paragraph 5 of general comment 25 of the Human
Rights Committee for its own general recommendation.
As article 25 of the ICCPR concerns not only the right, but also the opportunity
to assert political rights, article 25 of the ICCPR could thus be regarded to have a
broader scope of application, since article 7 of the Women’s Convention does not
refer to the opportunity to assert political rights. However, this does not seem to
be the case. In general recommendation 23 on article 7, CEDAW points out that
the Women’s Convention puts emphasis on the importance of equality of
opportunity and participation in public life and decision-making. 1245 Hence,
CEDAW interprets article 7 as also including the opportunity to assert political
rights.
With respect to the different paragraphs of article 7 of the Women’s Convention
and article 25 of the ICCPR, these overlap to a large extent, with one exception.
Paragraph (a) of article 7 of the Women’s Convention, concerning the right to
vote and to be elected, is largely the same as paragraph (b) of article 25 of the
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ICCPR. Although there are a few differences in the wording between the two
provisions, they are interpreted in the respective general comments as having the
same scope of application. 1246 The first part of article 7 (b) of the Women’s
Convention, regarding participation in the formulation of government policy and
the implementation thereof, is similar to article 25 (a) of the ICCPR, which
provides for the right to take part in the conduct of public affairs, directly or
through freely chosen representatives. Article 7 (b) of the Women’s Convention
provides for the equal right of men and women to hold public office and to
perform all public functions at all levels of government. This provision is similar
to article 25 (c) of the ICCPR, which concerns access, on general terms of
equality, to public service in one’s country.
There is one exception to this overlap: a provision similar to article 7 (c) of the
Women’s Convention cannot be found in the ICCPR. Article 7 (c) provides that
women shall be ensured, on equal terms with men, the right to participate in
NGOs that are concerned with the public and political life of a country. Only one
general reference to the role of political parties is made in general comment 25 of
the Human Rights Committee without any reference to the position of women in
this context. In addition, the role of political parties in relation to women’s low
participation is also rarely addressed in the concluding observations by this
Committee.

4.3 Level 1: Direct Discrimination and Formal Equality
The concepts of direct discrimination and formal equality are not so relevant in
the context of article 25 of the ICCPR, respectively article 7 of the Women’s
Convention, as it is rare for women to suffer from direct discrimination or formal
inequality in relation to political participation, concerning the right to vote and
the right to be elected. However, in some instances women are discriminated
against with respect to holding public office and participation in NGOs. But,
overall, the concepts of direct discrimination and formal equality in the context
of political participation and holding public office are rarely applied by both the
Human Rights Committee and CEDAW.

The Right to Vote and the Right to Be Elected
CEDAW points out that the right to vote and the right to be elected must be
enjoyed de jure. 1247 CEDAW underlines that the Convention obliges States
parties to ensure in their constitutions or legislation these rights for women. 1248
Moreover, CEDAW underlines that the enjoyment of the right to vote by women
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should not be subject to restrictions or conditions that do not apply to men. 1249
Similarly, the Committee states that measures taken to ensure that all persons
entitled to vote are able to exercise that right should not be discriminatory on the
ground of sex. 1250 Concerning the right to stand for election the Human Rights
Committee adds that persons who are eligible should not be excluded by
discriminatory requirements. 1251
As a matter of fact both committees addressed that Kuwait did not grant women
the right to vote and to be elected. Both recommended that this situation be
altered, CEDAW by stating that Kuwait should urgently take all necessary steps
to amend the discriminatory provisions of the Electoral Law 1252, and the Human
Rights Committee by stating that Kuwait should take all the necessary steps to
ensure to women the right to vote and to be elected. 1253 However, an important
difference is that CEDAW underlined in its concluding observations on Kuwait
that if women do not have the right to vote and to be elected, this also has a
negative impact on their other rights under the Women’s Convention. 1254
Similarly CEDAW has stated in a general recommendation that equal
participation of women improves the implementation of their rights and
compliance with the Women’s Convention. 1255 Hence, CEDAW regards the
participation of women in political life to be also a means that can contribute to
ensuring other rights of women. This might also explain why CEDAW is a
strong supporter of quotas with respect to political participation by women.

Public Office
CEDAW indicates in a general recommendation that in certain countries women
are excluded by law from exercising royal powers, serving as judges in religious
or traditional tribunals or from full participation in the military. 1256 CEDAW
underlines that this is discriminatory and in violation of the Convention. 1257 In
this regard the Human Rights Committee has addressed the exclusion of women
from succession to the throne in its concluding observations on Liechtenstein. 1258
However, apart from this reference in its concluding observations, the
Committee generally rarely addresses this issue.

Participation in NGOs
Contrary to CEDAW, the Human Rights Committee only generally addresses
political parties and their role in relation to political participation. The Human
Rights Committee does not specifically indicate that States parties should ensure
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that political parties do not discriminate against women. 1259 Due to the fact that
the ICCPR contains no similar provision to article 7 (c) of the Women’s
Convention, this is not surprising. In this respect, CEDAW recommends that
States parties take appropriate measures to ensure that organisations such as
political parties and trade unions do not discriminate against women. 1260 The
Human Rights Committee does mention in general comment 25 that political
parties play an important role in the conduct of public affairs and that States
should ensure that political parties respect article 25. 1261 In this regard it is
relevant to note that article 25 refers to article 2 that contains a prohibition to
discriminate. However, the Human Rights Committee does not explicitly address
non-discrimination of women by political parties in its general comment, neither
is this issue specifically addressed in its concluding observations.

4.4 Level 2: Indirect Discrimination and Substantive Equality, Including
Affirmative Action
Both CEDAW and the Human Rights Committee focus on the second level due
to the low level of women who participate in political affairs and who hold
public office, especially among the higher ranks. However, in relation to political
participation and holding pubic office the Human Rights Committee tends to
focus more on positive measures, while CEDAW focuses more on affirmative
action. Another difference is that CEDAW often specifies which measures could
be taken by States parties, whereas this is rarely clarified by the Human Rights
Committee.

Right to Vote
CEDAW and the Human Rights Committee both underscore the importance of
the fact that the right to vote can be exercised in practice and is not barred by
difficulties resulting from illiteracy, language barriers, poverty or impediments to
freedom of movement. 1262 In this regard, the Human Rights Committee states
that “States must take effective measures to ensure that all persons entitled to
vote are able to exercise that right” 1263 CEDAW likewise recommends States
parties to take measures to “ensure that women understand their right to vote, the
importance of this right and how to exercise it”. 1264
With respect to the aforementioned barriers, CEDAW recommends that States
parties take measures to ensure that these “barriers to equality are overcome” 1265
and that measures are taken to “assist women experiencing such disadvantages to
exercise their right to vote and to be elected”. 1266 Similarly, the Human Rights
Committee states that “positive measures should be taken to overcome [these]
1259
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specific difficulties” 1267 Hence, we can conclude that States parties have positive
obligations under both article 7 (a) of the Women’s Convention and article 25 (b)
of the ICCPR, beyond providing for electoral facilities.
When we look at general comment 25 of the Human Rights Committee, similar
recommendations to the foregoing recommendations of CEDAW can be
found. 1268 Again it seems that CEDAW has used general comment 25 of the
Human Rights Committee as an example to draft its own general
recommendation on this topic, while making it more specific by addressing what
this entails for women. Hence, the main difference is that the Human Rights
Committee does not specifically address women, but generally acknowledges
that barriers might exist. CEDAW clarifies in this regard that women might not
be in the same position as men and hence specific measures might have to be
taken in his regard.

The Right to Be Elected
Regarding the right to be elected CEDAW recommends States parties that
measures should be identified and implemented to achieve a balance between
women and men holding publicly-elected positions. 1269 In this respect, CEDAW
does not only address States parties, but also political parties. According to
CEDAW political parties must embrace the principles of equal opportunity and
endeavour to balance the number of male and female candidates. 1270 Though
CEDAW underlines at the same time that it is the States parties which are under
an obligation to take all appropriate measures to ensure that organisations such as
political parties, which may not be directly subject to the obligations under the
Convention, do not discriminate against women and respect the principles
contained in article 7. 1271 The Human Rights Committee does not specifically
address political parties in this respect, although political parties do play a very
important role in this regard. 1272 More generally, the Human Rights Committee is
not specifically concerned with ensuring a balance of male and female
candidates.

Participation in Public Affairs
The low participation of women in public affairs is acknowledged by the Human
Rights Committee and by CEDAW. 1273 Both indicate that measures should be
taken to address this low participation by women. 1274 However, there is a
difference in the specificity and the kind of measures on which they focus.
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CEDAW underlines that article 7 (b) requires States parties to ensure that women
are represented in public policy formulation in all sectors and at all levels.1275
According to CEDAW States parties should implement temporary special
measures to achieve equal representation of women. 1276 In this regard CEDAW
states that States parties should ensure that temporary special measures are
specifically permitted under anti-discrimination legislation or other constitutional
guarantees of equality. 1277 CEDAW mentions as examples of temporary special
measures “recruiting, financially assisting and training women candidates,
amending electoral procedures, developing campaigns directed at equal
participation, setting numerical goals and quotas and targeting women for
appointment to public positions such as the judiciary.” 1278 In its concluding
observations CEDAW often recommends the use of quotas 1279, numerical goals
and timetables. 1280
The Human Rights Committee underlines that States parties take effective and
positive measures to promote and ensure women’s participation in the conduct of
public affairs and in public office, including appropriate affirmative action. 1281
However, the Committee gives no further explanation as to what it considers to
be appropriate affirmative action, and if this also includes so-called hard
affirmative action measures, such as quotas. In its concluding observations the
Committee only occasionally recommends States parties to take affirmative
action if it is concerned about the low participation of women in public life.
Often the Committee does not go any further than recommending a State party to
take appropriate measures or steps. 1282 In addition, the Committee rarely explains
which measures this could entail.
In contrast to the Human Rights Committee, CEDAW also explicitly underlines
that organisations such as political parties and trade unions have an obligation to
demonstrate their commitment to gender equality in their constitutions, in the
composition of their membership and with gender-balanced representation on
their executive boards. 1283 CEDAW adds that political parties have a
responsibility to ensure that women are included in party lists and nominated for
election. 1284 CEDAW furthermore underscores that political parties should be
encouraged by States parties to adopt measures to overcome obstacles faced by
women to ensure their participation. 1285 In addition, CEDAW also gives
examples of measures that have been adopted by some political parties in this
regard such as “setting aside for women a certain minimum number or
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percentage of positions on their executive bodies, ensuring that there is a balance
between the number of male and female candidates nominated for election, and
ensuring that women are not consistently assigned to less favourable
constituencies or to the least advantageous positions on a party list”. 1286 Hence,
the important role political parties play concerning participation in public affairs
is clearly acknowledged by CEDAW, by specifically addressing in this context
what concrete measures could be taken by political parties to increase women’s
participation. In this regard the Human Rights Committee addresses only
incidentally in its concluding observations that few women hold leadership
positions in political parties. 1287 In these concluding observations the Committee
does not go further than stating that measures should be taken 1288, or that efforts
should be increased 1289. Taking into account the general reference to political
parties in general comment 25 and the rare references in the concluding
observations, the Committee does not pay much attention to women’s
participation in political parties.

To Hold Public Office
Both committees address the low number of women that hold public office,
especially in the higher levels of the civil service and in the judiciary.1290
However, again there is generally a difference with respect to the measures
recommended. The Human Rights Committee often recommends efforts or
measures to be taken, whereas CEDAW recommends temporary special
measures.
The Human Rights Committee underlines that affirmative action may be taken in
appropriate cases to ensure that there is equal access to public service for all
citizens. 1291 In general comment 28 the Committee adds to this that States parties
should take effective and positive measures to promote and ensure women’s
participation, including appropriate affirmative action, not only in the conduct of
public affairs, but also in public office. 1292 From the decision of the Human
Rights Committee in Jacobs versus Belgium we can conclude that quota
regulations for public office are under certain conditions, including criteria
concerning merit, allowed and do not violate equal access to public office. 1293
The Human Rights Committee has in several concluding observations in recent
years also specifically addressed the low proportion of women in higher levels of
the public service 1294and in the judiciary. 1295 Although the Committee has
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sometimes recommended the use of affirmative action measures, in most of these
concluding observations the Committee has recommended States parties to take
efforts or measures to address the low representation of women in the higher
levels of the civil service and the judiciary.
CEDAW states that the examination of the reports of States parties demonstrates
that women are excluded from top-ranking positions in cabinets, the civil service
and in public administration, in the judiciary and in justice systems. 1296
According to CEDAW women are rarely appointed to these senior or influential
positions. 1297 CEDAW also gives examples of measures - such as a rule that
neither sex should constitute less than 40 percent of the members of a public
body, a quota for appointing women to public office and maintaining registers of
qualified women - that have been used by States parties to ensure equal
participation by women in senior cabinet and administrative positions and as
members of government advisory boards. 1298 CEDAW generally recommends
States parties to take measures to ensure women’s enjoyment in practice of the
equal right to hold public office. 1299 This includes recruiting processes directed at
women that are open and subject to appeal. 1300 In its concluding observations
CEDAW often recommends temporary special measures to change the low
number of women in top positions in the civil service 1301 and the judiciary 1302,
and to ensure greater participation by women in decision-making, including at
the highest level. 1303

Indirect Discrimination
CEDAW specifically addresses possible indirect discrimination against women
in relation to the right to vote by underlining that the enjoyment of this right by
women should not be subject to restrictions or conditions that do not apply to
men. 1304 CEDAW states that such restrictions or conditions should also not have
a disproportionate impact on women. 1305 CEDAW gives as examples of these
kinds of restrictions: limiting the right to vote to persons who have a specified
level of education, who possess a minimum property qualification, or who are
literate. 1306 According to CEDAW these restrictions are not only unreasonable,
but CEDAW also states that they are also likely to have a disproportionate
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impact on women. 1307 In other words: indirect discrimination against women
regarding their right to vote is not allowed.
Whereas the Human Rights Committee refers to the same restrictions that should
not be applied in relation the right to vote 1308, this is done without a specific
reference to women. The Human Rights Committee also does not state that such
restrictions or conditions should not have a disproportionate impact in general or
specifically on women. Hence, the Committee does not apply the concept of
indirect discrimination in this context. However, with the reference to article 2
(1) in article 25 (a) this would be in line with the scope of application of article 2
(1), taking into account how the Committee has defined discrimination in general
comment 18.

4.5 Level 3: Systemic Discrimination
According to CEDAW many economic, social and cultural barriers women face
have seriously limited their participation. 1309 CEDAW indicates that the aim
should be that women can participate fully and equally in public life, or in other
words there should be de facto equality. 1310 No similar references can be found in
the respective general comments of the Human Rights Committee. Although the
Human Rights Committee indicates in general comment 28 that the right to
participate in the conduct of public affairs is not fully implemented everywhere
on an equal basis, 1311 the Human Rights Committee does not refer to the
underlying causes, neither does it indicate that measures should be taken to
address these underlying causes which can hamper the achievement of de facto
equality. However, it should be noted that the Human Rights Committee does
incidentally address the influence of stereotypes or negative attitudes on the low
political participation by women in its concluding observations.

Culture, Traditions and Stereotypes
CEDAW states specifically that cultural values and religious beliefs are
important factors that inhibit women’s participation in public life. 1312 CEDAW
adds that in all nations cultural traditions and religious beliefs have played a role
in restricting women to the private sphere and excluding them from active
participation in public life. 1313 In this regard CEDAW underlines that States
parties have an obligation to ensure that barriers, such as traditional and
customary attitudes that discourage women’s participation in the formulation of
government policy, are identified and overcome. 1314 According to CEDAW the
negative influence of stereotyping by the media confines women in political life
to issues such as environment, children and health. 1315 The role of stereotyping
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and women’s low participation is also addressed in the concluding
observations. 1316 In this regard CEDAW has recommended, amongst other
things, that the media be encouraged to project a positive image of women and
their equal status in the private and public spheres. 1317
In relation to the right to vote and to be elected, CEDAW points out that
traditions and stereotypes discourage women from exercising these rights. 1318
CEDAW also refers to other factors, such as negative attitudes towards women’s
political participation that impede women in the exercise of their political rights.
1319
In its concluding observations CEDAW also refers to stereotypes as an
important factor concerning women’s under-representation. 1320
The Human Rights Committee refers in a few rare concluding observations to the
low representation of women in Parliament that measures are to be considered,
including educational ones, to improve the situation of women in society 1321, or
that all necessary measures are taken to sensitise the population, so as to improve
the condition of women by eradicating all traditional and stereotypical attitudes
that deny women equality in, amongst others, public life 1322. Hence, these
recommendations take the general situation of women in society into account
that and that stereotypical attitudes play a role with respect to the low
representation of women in Parliament. However, these issues are rarely
addressed by the Committee. 1323 In relation to the relatively low proportion or
under-representation of women in higher levels of the public service, the Human
Rights Committee recommended in relation to Albania that immediate steps be
taken to change public attitude towards the suitability of women for positions in
public affairs. 1324

Sharing Household Responsibilities
CEDAW points out that the participation by women in public life is limited due
to men’s failure to share the household tasks and the care for the children. 1325
Women’s double burden of work combined with long or inflexible hours of
political work, prevent women from being more active. 1326 CEDAW therefore
indicates that if women would be relieved of some of the burdens of domestic
work this would allow them to be more fully engaged in public life. 1327 In
relation to the right to vote and to be elected, CEDAW also specifically indicates
that women’s double burden of work will limit women’s time or opportunity to
follow campaigns and exercise their right to vote. 1328 The sharing of family
1316
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responsibilities is also addressed by CEDAW in its concluding observations as
an important factor in relation to the under-representation of women. 1329
Hence, it is clear that CEDAW considers the sharing of family responsibilities by
men and women an important factor concerning women’s participation in public
life. In contrast, these issues are not specifically addressed by the Human Rights
Committee in the context of political participation by women.

5. Conclusions
Both CEDAW and the Human Rights Committee pay attention to the low
participation of women in political life and that few women hold public office,
especially at the higher levels. In this respect, both committees focus on
substantive equality, since most States parties provide for formal equality of men
and women with respect to political participation and public office. This actually
indicates that formal equality is not sufficient in order to achieve de facto
equality, which explains CEDAW’s focus on affirmative action measures. The
Human Rights Committee applies the concept of affirmative action to a lesser
degree. The Committee more often applies the concept of substantive equality by
recommending the use of (appropriate) measures, without clarifying what kind of
measures could be taken in this regard.
Regarding regulations with respect to the right to vote CEDAW acknowledges
that these may lead to indirect discrimination. The Human Rights Committee
does not apply the concept of indirect discrimination specifically to women in
this context.
Another important difference is that CEDAW also pays attention in its general
comments to barriers, including structural barriers such as traditional and
customary attitudes and women’s double burden of work, to the de facto
enjoyment by women of the rights provided for in the respective provisions. It is
also these barriers which have resulted in CEDAW underlining the importance of
substantive equality and especially affirmative action. This difference could also
explain the fact that the Human Rights Committee recommends the use of
affirmative action only occasionally, as the Human Rights Committee also rarely
refers to some of these barriers in its concluding observations. Another
explanation could be that the goal of using of affirmative action measures,
according to CEDAW, is to achieve more or less equal representation of men and
women, or, in other words, equality of result.
A final important difference is that CEDAW also addresses political parties. In
this respect CEDAW specifically underlines the importance of gender balance in
political parties. Also with respect to political parties, affirmative action is
considered by CEDAW to be an important tool to overcome the obstacles to
women’s equal participation and to address the under-representation of women
in political parties.
Overall these differences indicate that, next to the similarities, article 7 of the
Women’s Convention can be regarded as being complementary to article 25 of
1329

See e.g. concluding observations on Ireland, 01/07/1999, paras. 189 and 190;
concluding observations on Cuba, 19/06/2000, paras. 261 and 262; concluding
observations on Kazakhstan 02/02/2001, paras. 89 and 90; concluding observations on
Kyrgyzstan, 30/01/2004, paras. 33 and 34.
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the ICCPR. CEDAW specifically focuses on the position of women, taking
explicitly into account the social realities which women face and providing
concrete examples of measures that can be used to address this situation. In
addition, CEDAW does not only apply substantive equality, like the Human
Rights Committee does, but also often recommends affirmative action. Finally,
CEDAW pays attention to structural barriers that can lead to systemic
discrimination, which are not or only occasionally referred to by the Human
Rights Committee. Moreover, CEDAW also indicates that these structural
barriers should be changed or eliminated.
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Chapter 8:
Conclusions
---------------------------------------------------------------------------1. Introduction
The current UN human rights system is rather complex. It consists, on the one
hand, of so-called charter bodies and, on the other, of treaty bodies. In this
research I focussed solely on treaty bodies. Treaty bodies have the mandate to
monitor the implementation of a specific UN human rights treaty. Currently there
are seven different treaty bodies that fulfil their monitoring mandate
independently from each other. As the treaties they supervise partly overlap, this
raises questions in relation to how these overlapping provisions are interpreted
and whether there is an added value in adopting a specific treaty with a treaty
body in relation to the further development of specific norms. In this regard I
analysed how the Human Rights Committee and CEDAW interpret overlapping
provisions regarding non-discrimination and equality of women. This was done
by indicating which concepts of equality and non-discrimination these
committees apply. In addition, I have analysed which issues are addressed by
these two treaty bodies in the context of specific human rights regarding family
life and political participation as well as access to public office.
In this concluding chapter I will answer the central research questions which I
submitted in chapter 1. The central research questions are:
-1- How do the Human Rights Committee and CEDAW interpret the
overlapping non-discrimination and equality provisions?
-2- Which concepts of non-discrimination and equality can be considered to be
applied by these two treaty bodies?
-3- Do the provisions of the Women’s Convention, as interpreted by CEDAW,
have a broader scope of application than the overlapping provisions of the
ICCPR, as interpreted by the Human Rights Committee?
In relation to the third research question, I stated in chapter 1 that I presume that
the provisions of the Women’s Convention and the interpretation by CEDAW of
these provisions have a broader scope of application than the overlapping ICCPR
provisions as interpreted by the Human Rights Committee. With this broader
interpretation I both refer to the issues addressed by CEDAW within the context
of the non-discrimination and equality provisions of the Women’s Convention as
well as more different concepts of discrimination and equality being applied by
CEDAW. Hence, my submission is that provisions of the Women’s Convention
and the interpretation by CEDAW of the provisions has contributed more to the
(progressive) development of international norms of non-discrimination and
equality of women than the overlapping provisions of the ICCPR as interpreted
by the Human Rights Committee.
In order to analyse more in-depth how CEDAW and the Human Rights
Committee interpret the non-discrimination and equality provisions, I developed
a framework of analysis in chapter 2 that contains different concepts of
discrimination and equality. This framework was used in chapters 3 - 7 to
analyse the interpretation by CEDAW and the Human Rights Committee of
overlapping provisions. This concerns both general non-discrimination and
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equality provisions as well as thematic provisions, regarding family life and
political participation/access to public office.
To answer the research questions with respect to the interpretation of the
overlapping provisions by CEDAW and the Human Rights Committee I have
mainly relied on primary sources from the respective treaty bodies: the general
comments/recommendations, concluding observations and views adopted in
relation to individual complaints. Secondary sources, such as other literature
assessing the work of the Human Rights Committee and CEDAW have also
been used. It should be noted, though, that treaty bodies do not directly refer to
most of the concepts of discrimination and equality which I have included in this
study. However, it can be deduced from their interpretation, as found in the
aforementioned primary sources, which concepts have been applied.
In the following sections I will first briefly address the framework of analysis I
developed in chapter 2. In section 3 I will answer the central research questions
by summarising which differences and similarities I found in the interpretation of
the overlapping provisions by CEDAW and the Human Rights Committee
regarding discrimination and equality of women. In the next section I will draw
some conclusions with respect to the added value and broad relevance of the
Women’s Convention in comparison to the overlapping provisions of the
ICCPR. In section 5 I will address the question whether there is a need for both
CEDAW and the Human Rights Committee to supervise the implementation of
non-discrimination and equality of women. In the final section I will, based on
this research, propose some recommendations regarding the interpretation by
CEDAW and the Human Rights Committee.

2. Conceptualising Non-discrimination and Equality
Discrimination and equality are complicated concepts. In order to be able to
analyse the interpretation of these norms, I used different legal concepts of
discrimination and equality that are distinguished in current legal theory. The
concepts of discrimination I included are: direct, indirect and systemic
discrimination. With respect to equality I used the concepts of formal and
substantive equality, including affirmative action. These different concepts of
discrimination and equality partly overlap. The concept of direct discrimination
and formal equality, whereby the first creates a negative duty and the second a
positive duty, both provide for equal treatment. In contrast, the concept of
substantive equality - including affirmative action - and indirect discrimination,
which partly overlaps with the concept of substantive equality, may provide for
unequal treatment. Finally, the concept of systemic discrimination provides for a
structural change of society with respect to structures that can lead to
discrimination. These different concepts of discrimination and equality can be
grouped as three levels:
-

-

level 1: direct discrimination and formal equality (regarding the same
treatment of men and women)
level 2: indirect discrimination and substantive equality, including
affirmative action (regarding different treatment, including treatment that
advances the position of women)
level 3: systemic discrimination (addressing underlying structures that can
lead to discrimination of women)
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Norms of non-discrimination and equality are often interpreted as including
prohibited unequal treatment of equals amounting to discrimination or the same
treatment for equals, which can be considered to be two sides of the same coin.
This is a very limited approach and might lead to the same treatment in situations
where different treatment is appropriate for those that find themselves in a
different position. If we only focus on the first level of the same treatment,
differential treatment runs the risk of being jeopardised as it might be considered
to amount to prohibited unequal treatment. Hence, it is important that concepts
regarding the same treatment and concepts concerning different treatment are
both taken into account when interpreting norms regarding discrimination and
equality.
In addition, the analytical framework also includes the concept of systemic
discrimination. This concept addresses underlying structures in society that can
eventually lead to acts of discrimination against non-dominant groups in society,
such as women. It calls for a transformation of structures and ideas about the role
and position of women in society, in the private and public domain, in order to
achieve substantive equality. Hence, systemic discrimination is a rather farreaching concept. It directly addresses the underlying values and structures that
can lead to direct and indirect discrimination. This also makes it a significant
concept, as it addresses not the discriminatory acts as such, but more
fundamentally the underlying structures that might eventually lead to direct
discrimination.
The three aforementioned different levels cannot always be easily distinguished,
as certain issues can have implications for different levels. For example, systemic
discrimination (level 3) in the form of stereotypes concerning the role of women
can lead to certain acts of direct discrimination (level 1).
Moreover, since each of the three levels has its limitations, they need to be taken
together in order to be effective. Together, the three levels provide for an
integrated approach to non-discrimination and equality. It is this integrated
approach that is essential in order to address non-discrimination and equality in a
comprehensive manner.

3. Differences and Similarities in the Interpretation of the Overlapping Nondiscrimination and Equality Provisions
In this section I will summarise the answers to the three central research
questions. Based on the answers to these questions, the added value of the
provisions of the Women’s Convention and the interpretation of these provisions
by CEDAW with respect to the elaboration and interpretation of the norms of
non-discrimination and equality of women will be addressed in section 4.

Conceptual Focus
Both CEDAW and the Human Rights Committee have indicated in their
respective general comments that it is the actual role of women in society that
they take as a starting point in order to ascertain what measures should be taken
to address discrimination against women. 1330 When assessing the conceptual
approach of CEDAW it can be concluded that CEDAW applies a comprehensive
1330

CCPR General comment 28 (2000), par. 3; CEDAW General recommendation 21
(1994), paras. 11 and 12.
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conceptual approach, by including in its interpretation all three conceptual
levels: same treatment, different treatment and transformation of structures in
society that can lead to discrimination. This comprehensive conceptual approach
indeed indicates that CEDAW takes into account the social reality in which
women find themselves. In contrast, the Human Rights Committee does not take
such a comprehensive approach as one might deduce from the reference to the
actual role of women in society in general comment 28.
The Human Rights Committee’s main focus is on the same treatment of men and
women. A consequence of this focus by the Human Rights Committee on the
same treatment is that it leads to a limited approach to different treatment of
women when women are in a different situation to that of men. This is probably
also related to the symmetrical definition of discrimination applied by the
Human Rights Committee, that can lead to the conclusion that differential
treatment of women constitutes discrimination against men. Hence, in case of
differential treatment being recommended, the Human Rights Committee seems
to aim at equality of opportunity and not at equality of result. Contrary to the
Human Rights Committee, CEDAW takes the structural disadvantage of women
as a starting point in relation to all three levels of the analytical framework. Or
in other words, CEDAW applies an asymmetrical approach. This is also
provided for in article 1 of the Women’s Convention: it contains a definition of
discrimination specifically against women. Hence, this definition takes the social
reality into account by not being gender neutral. CEDAW particularly underlines
the importance of different treatment by advocating the use of quotas, so-called
“hard” affirmative action measures. Hence CEDAW seems to take an equality of
result approach. This is not surprising as this is a more fundamental approach
than providing for equality of opportunity.
Although the Human Rights Committee applies a symmetrical definition of
discrimination, one cannot conclude that the Human Rights Committee does not
acknowledge that, when assessing discrimination on the ground of sex, it are
women who are generally discriminated in this regard. An excellent example is
general comment 28 in which, by clarifying what article 3 entails for the other
provisions of the ICCPR, the Human Rights Committee indicates which issues
specifically affect women. However, the symmetrical approach by the Human
Rights Committee seems to explain the limited conceptual approach that does
not take fully into account the social reality of the position of women in society.
It should be noted, though, that the application of a symmetrical definition does
not mean that it is not possible to apply all three conceptual levels, but it might
more readily lead to affirmative action being considered to constitute
discrimination against men.
Furthermore, CEDAW also underlines the relevance of indirect discrimination
by often recommending States parties in its concluding observations to adopt the
definition of discrimination against women as used in article 1, which prohibits
direct and indirect discrimination. The Human Rights Committee only rarely
recommends States parties to adopt its definition of discrimination that also
includes the concept of indirect discrimination. In general, indirect
discrimination is rarely applied by the Committee in its views and in its
concluding observations concerning discrimination against women.
Based on article 5 of the Women’s Convention, CEDAW also includes systemic
discrimination by addressing and recommending to change or eliminate
stereotypes concerning the role of women that can lead to acts of direct
discrimination. Contrary to CEDAW, the Human Rights Committee as such

220

Oostland, Non-discrimination and Equality of Women
rarely addresses issues regarding systemic discrimination. The Human Rights
Committee sometimes indicates that stereotypes can lead to discrimination, but it
rarely calls for these stereotypes to be changed. In addition, CEDAW underlines
that men and women should share domestic and family responsibilities. CEDAW
focuses in this regard on the contribution of the father, by underlining the
importance of father’s leave. The Human Rights Committee only generally refers
in its general comments to the equal responsibility of men and women in relation
to their children, without clarifying what this entails and without addressing it in
the concluding observations. CEDAW underlines that sharing domestic and
family responsibilities is also a factor, together with stereotypes about the role of
women, which contributes to the low political participation of women.
In line with my presumption, we can conclude that the scope of application and
the interpretation of the non-discrimination and equal treatment provisions of the
Women’s Convention are more comprehensive, as CEDAW also strongly
focuses upon the second level and includes the third level. In contrast, the
Human Rights Committee mainly focuses upon the first level and mainly
positive measures within the context of the second level.

Family Life and Political Participation
Contrary to the difference in their conceptual approach and contrary to my
presumption, both CEDAW and the Human Rights Committee interpret the
thematic provisions to a large extent as concerning the same issues. Although
there are also some differences in this respect, overall their interpretation of the
overlapping provisions is largely similar.
Although there is a clear difference between the overlapping provisions
regarding the family - article 16 of the Women’s Convention is much longer and
more detailed than article 23 of the ICCPR -, these provisions largely overlap
due to the broad interpretation of article 23 by the Human Rights Committee. 1331
“Family” is the central concept of article 23 and article 16. Both CEDAW and
the Human Rights Committee have adopted a similar broad interpretation of
“family”. They have adopted a relative approach to what constitutes family life,
depending upon what is considered to constitute family life within the respective
countries. In addition, the committees have specifically stated that unmarried
couples/de facto unions and single mothers fall under the concept “family”. With
respect to polygamy, both committees explicitly consider polygamy to go against
women’s equal rights with men. Both CEDAW and the Human Rights
Committee state that polygamy should therefore be prohibited.
Issues addressed in the context of article 16 and article 23 center around the
following topics: the minimum age to marry, free and full consent to marry, the
same right for women to remarry, the same rights during marriage and its
dissolution, children, family planning, personal and property rights. In relation to
these issues the interpretation by CEDAW is only more detailed in relation to
some aspects such as, for example, by specifying a minimum age for marriage.
This age is not specified in the respective provisions, but CEDAW has
interpreted this age to be 18 years for both men and women. Apart from these
1331

There are a few evident exceptions. There is no similar provision in article 16 to
article 23 (1), which provides that “The family is the natural and fundamental group unit
of society and is entitled to protection by society and the State.” In addition, the last part
of article 16 (2), concerning the registration of marriages, does not overlap with article
23.
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exceptions, the interpretation by CEDAW and the Human Rights Committee
generally largely overlap in this regard. In addition, both CEDAW and the
Human Rights Committee interpret the provisions regarding family life as
including social realities, by addressing, for example, divorce and inheritance
rights. These issues are not addressed in the provisions of the convention as such,
but through progressive treaty interpretation CEDAW and the Human Rights
Committee have elaborated the scope of application of the respective provisions.
Political participation and access to public office is provided for in article 25 of
the ICCPR and article 7 of the Women’s Convention. Roughly these provisions
address the same issues, with the exception of article 7 (c) that deals with the
participation of women in NGOs. The issue of political participation by women
is often addressed by the Human Rights Committee in its concluding
observations. It shows that the Committee is aware of the fact that in many
countries women are underrepresented public affairs. Especially in the more
recent concluding observations, access for women to public service is often
addressed. However, the fact that women, although they are normally granted the
same rights as men to vote and to be elected, can still face certain impediments to
voting or to being elected, which affects them differently than men, is an issue
which is not specifically addressed by the Human Rights Committee. In contrast,
CEDAW has specified the obstacles which women face in relation to political
participation and suggests in this regard, amongst other things, concrete
affirmative action measures. Another relevant difference is that, contrary to
CEDAW, political parties are not so specifically addressed by the Human Rights
Committee in the context of political participation by women.
Apart from this generally similar interpretation - with some exceptions as
previously mentioned - in relation to the topics addressed regarding the thematic
provisions, the more limited conceptual approach of the Human Rights
Committee compared to CEDAW’s comprehensive conceptual approach, as
addressed in the previous section, also has some significant consequences for the
interpretation of the thematic provisions.
With respect to political participation and access to public office, CEDAW
focuses on affirmative action by strongly recommending States parties to use
temporary special measures. In this respect article 4 (1) is often referred to by
CEDAW. The reason for this emphasis on affirmative action measures is that,
although women in most countries have the same rights as men in this respect,
the number of women who are taking part in political and public life in their
countries is very low. This shows that formal equality is not sufficient to achieve
de facto equality for women. The goal of the use of affirmative action measures
is, according to CEDAW, to achieve more or less equal representation of men
and women. In this regard CEDAW underlines in general recommendation 23
that temporary special measures should be used by both States parties as well as
by political parties. The Human Rights Committee recommends differential
treatment for women in this respect, but in its concluding observations the
Committee generally recommends positive measures to be taken and only
occasionally affirmative action measures.
In the context of family life it should be underlined that most issues that are
addressed by CEDAW and the Human Rights Committee concern direct
discrimination and formal equality. This is not surprising, as the discrimination
and unequal treatment of women tends to be most persistent in the private
sphere, due also to the strong influence of culture, traditions and religion.
However, CEDAW also applies in relation to certain issues, the concepts of
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substantive equality and systemic discrimination. With respect to the second
level CEDAW explicitly states that it are women who are entitled to decide on
the number of their children, although article 16 (1) (e) provides men and women
the same right to decide on the number of children. 1332 In this regard CEDAW
explains that the number of children which women have has several implications
specifically for women, relating to access to education and employment, the
burden of work on women, and the effects it has on their health. 1333 As CEDAW
gives women the final say in relation to family planning, this can be regarded as
a substantive equality approach. This approach is not taken by the Human Rights
Committee. With respect to the third level, the Human Rights Committee takes
into account the influence of religion and traditions with respect to family life,
but mainly in relation to ensuring equal - the same - treatment for men and
women. Although general comment 28 also indicates that attitudes that violate
the equal rights of men and women should be addressed 1334, the Human Rights
Committee only incidentally recommends the elimination of or a change of these
attitudes in its concluding observations.

4. Added Value of the Women’s Convention
Based on the answers to the three central research questions, I will in this section
address the added value of the Women’s Convention and its treaty body
CEDAW. It is in fact the combination of both the provisions of the Women’s
Convention and the interpretation of these provisions by CEDAW that make that
there is an added value in having a specific convention that addresses
discrimination against women, compared to general human rights instruments,
such as the ICCPR, that also address non-discrimination and equality of women.
This added value both concerns the provisions of the Women’s Convention and
the interpretation of these provisions by CEDAW. I will indicate in relation to
both the provisions and their interpretation that these entail a broader scope of
application with respect to the issues addressed and the application of the
different concepts of discrimination.
In this section attention will also be paid as to whether certain limitations of the
Women’s Convention, as put forward by different feminist authors, are justified
and whether these limitations affect the added value in this regard. Finally, I will
indicate that the added value of the detailed and more specific provisions of the
Women’s Convention and the interpretation of CEDAW can also be relevant in a
broader context.

Detailed and More Specific Provisions
One of the distinguishing features of the Women’s Convention is that its general
provisions on non-discrimination and equality, articles 1-5, provide a very broad
basis to address non-discrimination and equality. These provisions encompass all
the three different levels, including all the concepts I distinguish in my
framework for analysis. An important element that also contributes to a broader
approach can be found in an asymmetrical definition of discrimination, as
provided for in article 1, by defining particularly discrimination against women.
In addition, article 2 contains an elaborate list of what States parties should do,
1332

CEDAW General recommendation 21 (1994), para. 21.
CEDAW General recommendation 21 (1994), para. 21.
1334
CCPR General comment 28 (2000), Equality of rights between men and women
(article 3), para. 5.
1333

223

Oostland, Non-discrimination and Equality of Women
amongst other things, that States parties should take measures to eliminate
discrimination against women by non-state actors and that States parties should
not only modify or abolish legislation, but also customs and practices that
discriminate against women. With respect to differential treatment article 3 and
article 4 (2) provide for appropriate measures to ensure the full development and
advancement of women, respectively the adoption of special measures aimed at
protecting maternity. Moreover, this differential treatment also specifically
includes affirmative action measures, as can be concluded from article 4 (1)
which provides for “temporary special measures aimed at accelerating de facto
equality between men and women”. Finally, the elimination of stereotypes
regarding the roles of men and women is addressed in article 5 (a) of the
Women’s Convention. In addition, article 5 (b) provides that maternity is a social
function and that men and women have a common responsibility in the
upbringing of their children. As is also pointed out by Holtmaat, article 5 is a
unique provision. 1335 No similar provisions can be found in other treaties that
address discrimination against women. Overall, the Women’s Convention
contains due to articles 1 -5 more provisions and more specific provisions that
provide a general framework with respect to addressing non-discrimination and
equality. Although the general subject matter of articles 2 (1), 3 and 26 of the
ICCPR is the same, these provisions do not have the same specificity as the
overlapping provisions of the Women’s Convention.
Also the thematic provisions of the Women’s Convention regarding family life
and political participation are rather detailed, as has been indicated in section 3,
compared to the overlapping provisions of the ICCPR. In this regard, it is not
surprising that many States parties made reservations both to the general as well
as the thematic provisions of the Women’s Convention, which they did not make
to the overlapping provisions of the ICCPR (see for more on reservations also
the next section).

Interpretation by CEDAW
Next to the more elaborate provisions of the Women’s Convention, it is also the
interpretation by CEDAW, that has been instrumental in developing the
interpretation of the both the general as well the thematic provisions of the
Women’s Convention, that makes that the Women’s Convention has added
value.
With respect to articles 1-5 CEDAW has interpreted these provisions in such a
manner that they include all the different concepts of non-discrimination and
equality provided in the three level framework of analysis. As indicated in
section 3, the Human Rights Committee rarely includes the third level and it also
has a more limited approach in relation to the second level by rarely
recommending the use of affirmative action when interpreting articles 2 (1), 3
and 26 of the ICCPR. This latter difference also shows in relation to political
participation and access to public office. In this regard CEDAW focuses on
affirmative action, by strongly recommending States parties to use temporary
special measures while often referring to article 4 (1). In relation to family life,
the different conceptual approach is more subtle, as most issues that are
addressed by CEDAW and the Human Rights Committee regard direct
discrimination and formal equality. However, contrary to the Human Rights
Committee, CEDAW also applies in relation to certain issues, such as deciding
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on the number of children, the concepts of substantive equality and systemic
discrimination.
In addition, CEDAW takes the social reality of women into account when
interpreting the respective provisions and in this regard CEDAW addresses
sometimes more issues and / or in more detail issues that specifically affect
women. In the context of family life, CEDAW underlines in general comment
21, for example, the problems women can face in relation to inheritance when in
living in a de facto union and not in wedlock. With respect to political
participation CEDAW has elaborated in general recommendation 23 on the
impediments women might face in relation to the right to vote or to be elected.
However, as indicated in section 3, generally the interpretation of the
overlapping provisions regarding family life and political participation with
respect to the issues addressed is similar, despite some differences as mentioned
above. A general difference that should be noted, though, is that CEDAW has
provided more guidance in this regard by elaborating in its respective general
recommendations on how to interpret articles 7 and 16. Contrary, the Human
Rights Committee does not provide the same amount of detail in the relevant
general comments.

Limitations?
Not all authors will agree with the added value of the Women’s Convention I
indicated in the aforementioned, especially with respect to the formulation of the
provisions. In this regard Hevener, Linquist and Charlesworth have criticised the
Women’s Convention for the use of so-called gender-neutral language. They
refer to the fact that many provisions of the Convention observe the principle that
men and women should be treated equally. This would not address situations that
do not affect men in the way they affect women. 1336 Contrary to these feminist
critics, I consider the Women’s Convention to be a rather comprehensive
instrument with respect to addressing discrimination and equality of women. 1337
It contains a broad framework by addressing different general aspects of
discrimination and equality in five separate provisions that provide for equal as
well as different treatment and also providing for transformation. Of course
whether or not these provisions will be used to address discrimination and
equality in a comprehensive manner will ultimately depend upon the
interpretation of these provisions. In this regard, the interpretation by CEDAW
should be taken into consideration, as this treaty body has the mandate to
interpret these provisions. As indicated in the previous section, CEDAW
interprets these provisions as including the different concepts of discrimination
and equality that I have included in the three level framework for analysis. In
doing so, CEDAW addresses equal as well as differential treatment and the
elimination of stereotypes about the roles of men and women.
As has also been pointed out by many feminist authors, one problem specifically
related to the implementation of the Women’s Convention concerns the many
1336

See Hevener Kaufman, Natalie and Lindquist, Stefanie, Critiquing Gender-Neutral
Treaty Language: The Convention on the Elimination of All Forms of Discrimination
Against Women. - In: Peters, Julie and Wolper, Andrea (eds.), Women's Rights, Human
Rights: International Feminist Perspectives. - New York [etc.]: Routlegde, 1995, p. 114
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and also substantial reservations made to different provisions of the Women’s
Convention. However, this is only relevant within the context of monitoring the
implementation of treaty provisions by the specific State party that has made that
reservation to these provisions (see in this regard the next section).

Some Implications of Added Value
Compared to the ICCPR or any of the other main UN human rights conventions,
the Women’s Convention contains a comprehensive framework to assess
discrimination and equality of women. This is not surprising as the convention is
entirely devoted to “the elimination of all forms of discrimination against
women”. Hence, also from a lex specialis perspective, one could argue that the
Women’s Convention is the most appropriate instrument to consult with respect
to issues of interpretation in relation to non-discrimination and equality of
women. In that regard the Women’s Convention can also be a useful framework
in other contexts when discrimination and equality of women is addressed.
Within the context of the UN treaty bodies, the interpretation by CEDAW of the
general provisions of the Women’s Convention can be used as a source to
interpret the less specific general provisions of the other UN human rights
conventions that concern discrimination and equality of women. The
interpretation by CEDAW could also be used by so-called UN charter bodies
when they address discrimination against women. Moreover, other organs of the
UN, such as the General Assembly, could also make use of the comprehensive
framework which articles 1-5 of the Women’s Convention offer when the
General Assembly addresses discrimination against women. 1338 This also applies
to the agencies of the UN, such as UNHCR, UNESCO and ILO. In addition,
apart from its relevance within the UN context, the Women’s Convention with its
encompassing approach to non-discrimination and equality can also be of
relevance outside the UN. For example, in regional contexts, such as the
European Union (EU) with respect to EU legislation that deals with nondiscrimination and equality of women. 1339 The European Women Lawyers
Association has in this respect referred to the relevance of the broad approach of
the Women’s Convention while pointing out that most existing EU legislation
focuses on equal treatment of women and does not include remedies against
structural causes of persistent exclusion or disadvantaging of women. 1340
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order to reach the third Millennium Development Goal. See also in this regard: Waldorf,
Lee, Pathway to Gender Equality. CEDAW, Bejing and the MDGs. - New York:
UNIFEM, 2004, p. 12.
1339
See also in this regard: European Women Lawyers Association (EWLA), Beijing
Platform for Action – A Better Promotion of Women’s Human Rights and EU Gender
Equality legislation, Luxembourg, 2 February 2005, pp. 5.
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EWLA, Beijing Platform for Action, p. 4.
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5. Two Treaty Bodies Interpreting Similar
Supplementary Supervision or Useless Duplication?

Treaty

Provisions:

The conclusion that CEDAW interprets the non-discrimination and equality
provisions more broad, with respect to both the concepts applied as well as the
issues addressed, raises the question whether there is a need for both CEDAW
and the Human Rights Committee to address non-discrimination and equality of
women. Or can we do without the supervision by the Human Rights Committee
in this respect?
Although CEDAW interprets the non-discrimination and equality provisions
conceptually more comprehensively, this does not make the supervision of
overlapping provisions by the Human Rights Committee a useless duplication,
for two reasons. First, it is important that non-discrimination and equality of
women is also addressed by the Human Rights Committee in order to ensure
gender mainstreaming. Being a mainstream treaty body not specialised in
addressing non-discrimination and equality of women due to its general mandate,
the Human Rights Committee can ensure gender mainstreaming. In this regard
the Human Rights Committee has elaborated in general comment 28 what article
3 entails for the other provisions of the ICCPR. If only CEDAW would address
non-discrimination and equality of women, this issue would become
“ghettoized” or marginalised within the United Nations. 1341 In this regard, Bunch
argues that women’s issues must be moved “from the margins to the center”. 1342
The repeated recommendation of the Secretary-General in his reports regarding
the integration of the human rights of women throughout the UN system to the
effect that “The treaty bodies should continue their effort in developing a gender
analysis of each article of each treaty, cross-referenced to the Convention on the
Elimination of All Forms of Discrimination against Women” also indicates the
need for gender mainstreaming. 1343 Or as O’Hare concludes: “Ultimately though,
it is not enough to leave the implementation of women’s human rights to the
CEDAW.” 1344
A second reason is that many and also far-reaching reservations have been made
to the Women’s Convention. 1345 Due to these reservations to its scope of
1341

See O’Hare, Ursula, Realizing Human Rights for Women. - In: Human Rights
Quarterly, Vol. 21, No. 2, 1999, p. 380; Gallagher, Anne, Ending the Marginalization:
Strategies for Incorporating Women into the UN Human Rights System. - In: Human
Rights Quarterly, Vol. 19, 1997, p. 285; Charlesworth, Hilary and Chinkin, Christine,
The boundaries of international law. A feminist analysis. – Manchester: Manchester
University Press, 2000, p. 218.
1342
Bunch, Charlotte, Transforming Human Rights from a Feminist Perspective. - In:
Peters, Julie and Wolper, Andrea (eds.), Women’s Rights, Human Rights: International
Feminist Perspectives. - New York: Routledge, 1995, p. 11.
1343
See e.g. the reports of the Secretary-General, Integration of the human rights of
women and the gender perspective. The question of integrating the human rights of
women throughout the United Nations system, E/CN.4/1996/67, par. 88,
E/CN.4/1997/40, par. 114, E/CN.4/1998/49, para. 63.
1344
O’Hare, Realizing Human Rights for Women, p. 401.
1345
See for an overview of the reservations made to the Women’s Convention: UN Doc.
CEDAW/SP/2002/2. Also on this matter: Lijnzaad, Liesbeth, Reservations to UN-Human
Rights Treaties: Ratify and Ruin? - Martinus Nijhoff Publishers: Dordrecht, etc., 1995, p.
324 - 370; Cook, Rebecca J., Women. - In: Joyner, Christopher C (ed.), The United
Nations and International Law. - Cambridge: Cambridge University Press 1997, p. 195 196.
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application, the Women’s Convention has been seriously weakened. 1346 The
focus of these reservations varies. Frequently they concern potential conflicts
between the Women’s Convention and customary or religious law, or they
reduce the State’s obligations in the area of family relations. 1347 To the
overlapping provisions of the ICCPR only a few reservations have been
made. 1348 It seems that States parties are not aware of the largely similar
interpretation of the thematic provisions by the Human Rights Committee.
Hence, even though States parties have made reservations often concerning
family life in the context of the Women’s Convention, they are still bound by
similar obligations through the overlapping provisions of the ICCPR.
However, one could ask whether in the context of the supervision of the
overlapping treaty provisions the differences in interpretation between the
Human Rights Committee and CEDAW are problematic. It is important to
underline that the interpretations are not contradictory. Still, the interpretation by
the Human Rights Committee is less comprehensive from a conceptual
perspective and in some instances is less detailed in relation to certain issues that
are addressed in the context of the thematic provisions. But contrary to what
some authors state, the Human Rights Committee interprets the overlapping
provisions as being more far-reaching than is often presumed. 1349 Although there
is a difference in interpretation compared to CEDAW, the contribution of the
Human Rights Committee to gender mainstreaming non-discrimination and
equality of women should not be underestimated. However, from the perspective
of coherence it would be better if the Human Rights Committee would adopt a
similar broad interpretation as CEDAW. It could use CEDAW’s expertise and
mainstream the interpretation of this expert treaty body. The respective treaty
provisions of the ICCPR are formulated in general terms that do not prevent the
possibility of a broader interpretation. This means that the Human Rights
Committee can interpret the general non-discrimination and equality provisions
of the ICCPR as to include all the concepts of discrimination and equality that
CEDAW applies in its interpretation of the general non-discrimination and
equality provisions of the Women’s Convention. In order to ensure that the
Human Rights Committee includes CEDAW’s interpretation in its work, cooperation and the exchange of information between the treaty bodies is
necessary. This should be regular and institutionalised. It could also include cooperation, or input, with respect to the drafting of general comments that concern
overlapping provisions.
Based on the aforementioned arguments, it can be concluded that it is important
that both CEDAW and the Human Rights Committee supervise the
1346

Both the Vienna Declaration and Programme for Action (1993) and the Beijing
Declaration and Programme for Action (1995) have devoted attention to this problem, by
encouraged a review of the extent of the reservations to the Convention (Vienna
Declaration and programme of Action, UN Doc A/CONF.157/24 (1993) para. 37) and
the removal of reservations which are incompatible with the object and purpose of the
Convention (Beijing Declaration and Platform for Action, UN Doc. A/CONF.177/20
(1995), 230).
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article 16, in whole or in part (para. 41). CEDAW requires that all States parties
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implementation of the non-discrimination and equality provisions regarding
women. What implications does this have for the recent proposal by SecretaryGeneral Kofi Annan to reform the treaty body system? In his 2005 report “In
larger Freedom” the Secretary-General proposes “[h]armonized guidelines on
reporting to all treaty bodies should be finalized and implemented so that these
bodies can function as a unified system”. 1350 This would entail that the already
existing core document would contain more information that is relevant for
different treaty bodies - referred to as the so-called common core document with a goal of streamlining the submission of State reports to the treaty bodies.
More specifically this entails that in the common core document information
would be provided on the implementation of substantive provisions that are
common to more human rights treaties, such as non-discrimination. 1351 However,
those provisions that are more specific, such as article 5 of the Women’s
Convention, would not be addressed in the common core document, as this only
includes provisions that are also included on the other human rights treaties that
are supervised by the UN human rights treaty bodies. This might lead to
disintegrating the comprehensive analysis of the non-discrimination of women as
provided by articles 1-5. 1352 Hence, attention should be paid to ensuring that the
common core document allows for both gender mainstreaming by the Human
Rights Committee as well as including the comprehensive interpretation of
CEDAW regarding non-discrimination and equality. 1353 It would be a mistake if
in the context of reforming the reporting procedures to the UN treaty bodies,
through so-called common core documents, that only CEDAW or only the
Human Rights Committee would be made responsible for comprehensively
monitoring the non-discrimination and equality provisions with respect to
women. Both treaty bodies are of relevance in this regard.
In May 2005 the Secretary-General put forward a new, even more far-reaching
proposal than the proposal regarding the common core document. 1354 It entails
1350

Paragraph 147: “But the human rights treaty bodies, too, need to be much more
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SG Report In Larger Freedom, Addendum: Plan of Action Submitted by the UN High
Commissioner for Human Rights, A/59/2005/Add.3, paras. 95 - 100. See for a more
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the establishment of a unified standing treaty body. Whereas it would be a
positive development to have a standing treaty body, similar concerns as raised
in the aforementioned paragraph with respect to the common core document can
be raised in connection to the proposal regarding a unified treaty body.

6. Some Recommendations and Suggestions
This study is largely based on analysing the concluding observations, relevant
general comments and views of the Human Rights Committee and CEDAW, as
these are the sources that contain the interpretation by the Human Rights
Committee and CEDAW of the overlapping non-discrimination and equality
provisions. Based on studying these documents, I have formulated some
recommendations regarding these documents. These recommendations entail
suggestions for the Human Rights Committee and CEDAW that could add to
both the relevance and the understanding of how these treaty bodies interpret the
non-discrimination and equality provisions.
First of all, the Human Rights Committee could ensure that it is more aware of
the relevance of the different concepts of non-discrimination and equality. This
could lead to a better understanding as well as an awareness of how the different
concepts of discrimination and equality can be applied when interpreting
provisions that concern discrimination and equality.
In addition, the Human Rights Committee could in its individual complaints
provide more elaborate grounds as to whether or not it considers a case to
constitute discrimination on the ground of sex. Often these decisions, especially
the older ones, do not provide sufficient grounds, which sometimes makes
unclear why a complaint is (not) considered to constitute discrimination. The
previous suggestion is also relevant in this regard, as a better understanding of
the different concepts of non-discrimination and equality can also provide clear
arguments that can be used when justifying decisions in individual complaints.
With respect to the general comments, it would be advisable if CEDAW would
draft a general comment on article 3 and on article 5 of the Women’s
Convention. The relevance of these two provisions has been indicated in the
previous sections. However, as these provisions are rather broad as well as
general, it would be helpful if CEDAW would explain how it interprets these
provisions.
Finally, both CEDAW and the Human Rights Committee could include more
references to treaty provisions in their concluding observations. In its more
recent concluding observations the Human Rights Committee has already
referred more often to relevant provisions, but this could be done more
systematically. Likewise, CEDAW could more often refer to relevant treaty
provisions. Reference to provisions could make the concluding observations a
more useful source for interpreting the provisions of the respective treaties, as by
applying references to treaty provisions it is clear which provision is addressed
and how it is interpreted.

230

Oostland, Non-discrimination and Equality of Women

Nederlandse Samenvatting
Het discriminatieverbod wordt als de hoeksteen van het mensenrechtenraamwerk
van de Verenigde Naties beschouwd. Al in het VN-Handvest van 1945 is
bepaald in artikel 1 (3) dat mensenrechten moeten worden gepromoot zonder
discriminatie op grond van ondermeer geslacht. Dit discriminatieverbod op
grond van ondermeer geslacht is vervolgens opgenomen in diverse VNmensenrechtenverdragen, zoals het VN-Verdrag inzake burger- en politieke
rechten (IVBPR), aangenomen door de Algemene Vergadering in 1966. Het
discriminatieverbod ten aanzien van vrouwen is verder uitgewerkt in het VNVerdrag inzake de uitbanning van alle vormen van discriminatie jegens vrouwen
(VN-Vrouwenverdrag), dat in 1979 door de Algemene Vergadering werd
aangenomen. Volgens de preambule bij het VN-Vrouwenverdrag was het nodig,
ondanks dat er eerdere verdragen zoals het IVBPR waren aangenomen die ook
een discriminatieverbod op grond van geslacht bevatten, om een specifiek
verdrag aan te nemen met als doel het bestrijden van discriminatie jegens
vrouwen omdat “ondanks deze verschillende akten wijdverbreide discriminatie
van vrouwen nog steeds bestaat”.
In dit proefschrift is onderzocht in hoeverre het VN-Vrouwenverdrag en het
bijbehorende toezichthoudende comité CEDAW een toegevoegde waarde
hebben met betrekking tot de ontwikkeling en de interpretatie van de normen van
non-discriminatie en gelijkheid van vrouwen. Dit is onderzocht door bepalingen
van het VN-Vrouwenverdrag en de interpretatie daarvan te vergelijken met
overlappende bepalingen van het IVBPR en de interpretatie van die bepalingen
door het VN-Mensenrechtencomité. In dit onderzoek zijn naast de overlappende
algemene non-discriminatie en gelijkheidsbepalingen van het VNVrouwenverdrag en het IVBPR ook de overlappende thematische bepalingen
met betrekking tot non-discriminatie van vrouwen aangaande familieleven en
politieke participatie geanalyseerd. Deze analyse vond plaats aan de hand van de
volgende centrale onderzoeksvragen:
1) Hoe interpreteren het VN-Mensenrechtencomité en CEDAW de
overlappende non-discriminatie en gelijkheidsbepalingen?
2) Welke concepten van non-discriminatie en gelijkheid kunnen geacht worden
te zijn gebuikt door deze twee toezichthoudende comités?
3) Hebben de bepalingen van het VN-Vrouwenverdrag, zoals geïnterpreteerd
door CEDAW, een grotere reikwijdte dan de overlappende bepalingen van
het IVBPR, zoals geïnterpreteerd door het VN-Mensenrechtencomité?
Naast relevante literatuur is voor dit onderzoek gebruik gemaakt van VNdocumenten die inzicht geven in hoe het VN-Mensenrechtencomité en CEDAW
de overlappende bepalingen interpreteren. Dit betreft niet alleen de zogenaamde
“general comment/recommendations” en de zogenaamde “views” aangenomen
naar aanleiding van individuele klachten, maar ook de zogeheten “concluding
observations”. Deze laatste documenten worden door het VNMensenrechtencomité en CEDAW aangenomen op grond van de periodieke
rapportage door de landen die partij zijn bij het IVBPR, respectievelijk het VNVrouwenverdrag.
Met betrekking tot de analyse van welke concepten van discriminatie en
gelijkheid zijn gebruikt door het VN-Mensenrechtencomité en CEDAW, dient te
worden vermeld dat deze concepten in beperkte mate en soms in het geheeld niet
worden genoemd door deze comités. Derhalve is op basis van de voornoemde
documenten geanalyseerd in hoeverre deze concepten door de twee
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toezichthoudende comités geacht worden te zijn toegepast bij de interpretatie van
de overlappende bepalingen.
In hoofdstuk 2 zijn de rechtstheoretische concepten van discriminatie en
gelijkheid die in dit onderzoek worden gebruikt gedefinieerd en is een
analysekader ontworpen dat de verschillende concepten bevat en de concepten in
verhouding tot elkaar plaatst. Dit analysekader is vervolgens toegepast in de
volgende hoofdstukken waarin de overlappende bepalingen van het IVBPR en
het VN-Vrouwenverdrag zijn geanalyseerd.
Er is in hoofdstuk 2 op grond van de rechtstheoretische literatuur onderscheid
gemaakt tussen de concepten van directe, indirecte en systeem discriminatie en
de concepten van formele en substantiële gelijkheid, inclusief
voorkeursmaatregelen. Het concept van directe discriminatie en het concept van
formele gelijkheid, waarbij de eerste een negatieve verplichting schept en de
tweede een positieve, betreffen beide gelijke behandeling. Dit in tegenstelling tot
de concepten van substantiële gelijkheid, inclusief voorkeursmaatregelen, en van
indirecte discriminatie, die ook ongelijke behandeling kunnen betreffen.
Tenslotte beoogd het concept van systeem discriminatie structuren in de
samenleving te veranderen die tot discriminatie kunnen leiden. Daarbij wordt in
hoofdstuk 2 aangegeven dat, gezien voorgaand onderscheid tussen de diverse
concepten van discriminatie en gelijkheid, het van belang is om onderscheid te
maken tussen concepten van discriminatie enerzijds en van gelijkheid anderzijds,
aangezien deze concepten elkaar weliswaar deels maar niet geheel overlappen.
In het laatste deel van hoofdstuk 2 is op basis van de diverse concepten van
discriminatie en gelijkheid het volgende analysekader ontwikkeld:
-

-

niveau 1: directe discriminatie en formele gelijkheid (gelijke behandeling
van mannen en vrouwen),
niveau 2: indirecte discriminatie en substantiële gelijkheid, inclusief
voorkeursbeleid (verschillende behandeling, inhoudende behandeling die de
positie van vrouwen verbetert),
niveau 3: systeem discriminatie (gericht op onderliggende structuren die
kunnen leiden tot discriminatie van vrouwen).

In de praktijk is het soms moeilijk om een scherp onderscheid te maken tussen de
verschillende niveau’s, aangezien bepaalde onderwerpen implicaties kunnen
hebben voor verschillende niveau’s. Bijvoorbeeld stereotypering ten aanzien van
de rollen van vrouwen en mannen kan leiden tot directe discriminatie (niveau 1),
maar dit kan ook worden geplaatst in de context van systeem discriminatie
(niveau 3). Daarbij dient ook in ogenschouw te worden genomen dat elk van de
voormelde niveau’s zijn eigen beperkingen heeft en dat zij derhalve samen
moeten worden genomen om te komen tot een omvattende en geïntegreerde
benadering van non-discriminatie en gelijkheid. Een degelijke benadering omvat
niet alleen gelijke behandeling van vrouwen en mannen, maar ook ongelijke
behandeling en onderliggende structuren zoals uitbanning van vooroordelen en
stereotyperingen over de rollen van manen en vrouwen. Ongelijke behandeling
van vrouwen kan nodig zijn omdat vrouwen zich niet altijd in dezelfde positie
bevinden als mannen, bijvoorbeeld doordat vrouwen in het verleden niet gelijk
zijn behandeld. Daarnaast kan stereotypering van de rol van vrouwen uiteindelijk
tot directe discriminatie leiden.
Om de centrale onderzoeksvragen te kunnen beantwoorden zijn in hoofdstuk 3
de drie algemene non-discriminatie en gelijkheidsbepalingen van het IVBPR artikelen 2 (1), 3 en 26 - en de interpretatie daarvan door het VN-
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Mensenrechtencomité geanalyseerd. In hoofdstuk 4 zijn vervolgens de algemene
non-discriminatie en gelijkheidsbepalingen van het VN-Vrouwenverdrag artikelen 1 t/m 5 - en de interpretatie daarvan door CEDAW bestudeerd. Op
basis van deze twee hoofdstukken zijn in hoofdstuk 5 de voormelde bepalingen
en de interpretatie daarvan door respectievelijk het VN-Mensenrechtencomité en
CEDAW vergeleken aan de hand van het analysekader van hoofdstuk 2.
In hoofdstuk 5 wordt geconcludeerd dat de algemene non-discriminatie en
gelijkheidsbepalingen van het IVBPR en van het VN-Vrouwenverdrag niet
volledig overlappen. Echter door middel van “general comments” heeft het VNMensenrechtencomité de drie bepalingen van het IVBPR wel grotendeels
hetzelfde geïnterpreteerd waardoor de bepalingen thematisch grotendeels
dezelfde reikwijdte hebben, met twee belangrijke uitzonderingen. Dit betreft ten
eerste artikel 4 (2) van het VN-Vrouwenverdrag waarin is bepaald dat
bescherming van het moederschap niet als discriminatie wordt beschouwd. En
ten tweede artikel 5 van het VN-Vrouwenverdrag, (a) aangaande uitbanning van
vooroordelen en stereotypering van de rollen van mannen en vrouwen en (b) dat
mannen en vrouwen een gemeenschappelijke verantwoordelijkheid hebben ten
aanzien van het opvoeden van hun kinderen. Vergelijkbare bepalingen zijn niet
opgenomen in het IVBPR en het VN-Mensenrechtencomité besteedt ook geen of
nauwelijks aandacht aan deze onderwerpen in de “general comments” of in de
“concluding observations”.
Met betrekking tot de verschillende concepten van discriminatie en gelijkheid
kan worden geconcludeerd dat zowel het VN-Mensenrechtencomité als CEDAW
de voornoemde bepalingen zodanig interpreteren dat deze, in ieder geval tot op
zekere hoogte, de concepten van directe en indirecte discriminatie, formele en
substantiële gelijkheid en voorkeursmaatregelen omvatten. Echter er zijn wel
belangrijke verschillen ten aanzien van de toepassing van deze concepten door
deze twee comités. Terwijl CEDAW vaak voorkeursmaatregelen aanbeveelt in
de “concluding observations”, doet het VN-Mensenrechtencomité dit niet vaak.
Dat het VN-Vrouwenverdrag een specifieke bepaling bevat aangaande
voorkeursmaatregelen, zou een verklaring kunnen zijn voor dit verschil. Het VNMensenrechtencomité beveelt in plaats daarvan vaak positieve maatregelen aan.
Daarnaast past het VN-Mensenrechtencomité, in tegenstelling tot CEDAW,
zelden het concept van indirecte discriminatie toe.
Ten aanzien van het concept van systeem discriminatie is er ook een groot
verschil tussen de twee comités. In tegenstelling tot CEDAW wordt dit concept
nauwelijks door het VN-Mensenrechtencomité toegepast. In dit verband kan
wederom worden verwezen naar artikel 5 van het VN-Vrouwenverdrag, op
grond waarvan CEDAW vaak structurele oorzaken van discriminatie aankaart,
terwijl een vergelijkbare bepaling in het IVBPR ontbreekt. Dit betekent echter
niet dat het VN-Mensenrechtencomité systeem discriminatie niet zou kunnen
toepassen. Door middel van progressieve verdragsinterpretatie zou dit wel
degelijk mogelijk zijn. Alles in ogenschouw nemende kan geconcludeerd worden
dat CEDAW een meer omvattende benadering heeft ten aanzien van de
voornoemde overlappende bepalingen. CEDAW past namelijk alle concepten uit
het analysekader toe en doet daardoor zowel aanbevelingen ten aanzien van
gelijke en ongelijke behandeling als ook ten aanzien van structurele oorzaken
van discriminatie.
In hoofdstuk 6 worden de overlappende bepalingen met betrekking tot het
familieleven geanalyseerd. In veel samenlevingen ondervinden vrouwen
discriminatie in de privé-sfeer. Dit maakt het interessant om te analyseren hoe de
betreffende overlappende bepalingen, artikel 23 van het IVBPR en artikel 16 van
het VN-Vrouwenverdrag, worden geïnterpreteerd. Thema’s die hierbij aan de
orde komen zijn ondermeer: vrije en volledige instemming om te huwen,
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minimum leeftijd om te huwen, polygamie, dezelfde rechten tijdens het huwelijk
en bij echtscheiding, eigendomsrechten, erfrecht en rechten met betrekking tot
kinderen.
Een opmerkelijk verschil tussen voormelde bepalingen is dat artikel 16 van het
VN-Vrouwenverdrag veel uitgebreider en specifieker is ten aanzien van diverse
thema’s aangaande familieleven. Desondanks kan ook hier worden
geconcludeerd dat artikel 23 van het IVBPR door het VN-Mensenrechtencomité
grotendeels vergelijkbaar wordt geïnterpreteerd middels relevante “general
comments” met betrekking tot de thema’s die aan de orde worden gesteld. Er
zijn echter ook relevante verschillen. Deze betreffen vooral de mate van detail in
de interpretatie. CEDAW heeft in de interpretatie van artikel 16 in de
respectievelijke “general recommendation” bijvoorbeeld de minimum leeftijd
om te huwen gespecificeerd door die vast te stellen op 18 jaar. Het VNMensenrechtencomité heeft alleen gesteld dat deze leeftijd dient te worden
vastgesteld op grond van dezelfde criteria voor mannen en vrouwen, zonder dit
nader te kwalificeren.
Ten aanzien van de toepassing van de concepten van discriminatie en gelijkheid
is het verschil beperkt, aangezien veel thema’s het eerste niveau - directe
discriminatie en formele gelijkheid - betreffen. Het verschil is alleen aan de orde
ten aanzien van het tweede en derde niveau van het analysekader. CEDAW past
in dit verband ten aanzien van bepaalde thema’s ook de concepten van
substantiële gelijkheid en systeem discriminatie toe. Met betrekking tot
substantiële gelijkheid stelt CEDAW expliciet dat het de vrouwen zijn die
gerechtigd zijn te beslissen over het aantal kinderen, alhoewel artikel 16 bepaalt
dat mannen en vrouwen dezelfde rechten hebben om te beslissen over het aantal
kinderen dat zij hebben. Met betrekking tot het concept van systeem
discriminatie erkent het VN-Mensenrechtencomité wel de invloed van religie,
tradities en cultuur ten aanzien van discriminatie van vrouwen met betrekking tot
familieleven, maar het beveelt zelden aan dat op religie, cultuur of tradities
gebaseerde discriminerende attitudes moeten worden veranderd of uitgebannen.
Dit in tegenstelling tot CEDAW, die hier veel aandacht aanbesteedt. Daarnaast
wijst CEDAW ook op de gemeenschappelijke verantwoordelijkheid die ouders,
vaders en moeders, hebben voor hun kinderen en onderstreept CEDAW in dat
verband ook de rol van de vader.
De overlappende bepalingen van het IVBPR en het VN-Vrouwenverdrag met
betrekking tot politieke participatie en het uitoefenen van publieke functies
worden in hoofdstuk 7 vergeleken. Dit betreft artikel 25 van het IVBPR en
artikel 7 van het VN-Vrouwenverdrag. Gezien het feit dat vrouwen wereldwijd
ondervertegenwoordigd zijn in de politiek en in publieke functies, is het
interessant om te onderzoeken hoe de voormelde bepalingen door het VNMensenrechtencomité en CEDAW worden geïnterpreteerd.
Alhoewel de onderzochte bepalingen voor een groot deel overlappen is er één
relevant verschil. Artikel 7 van het VN-Vrouwenverdrag bepaalt dat vrouwen, op
gelijke voet met mannen, kunnen participeren in NGO’s die zich bezig houden
met het openbare en politieke leven van een land. Het IVBPR bevat geen
vergelijkbare bepaling.
Thema’s die door beide comités met betrekking tot de interpretatie van de
overlappende bepalingen worden behandeld zijn: actief en passief kiesrecht,
deelnemen aan het formuleren van beleid en het bekleden van publieke functies.
Echter, er zijn ook verschillen. In tegenstelling tot het VNMensenrechtencomité, besteedt CEDAW veel aandacht aan barrières die
vrouwen kunnen ondervinden met betrekking tot actief en passief kiesrecht. In
dat verband wijst het CEDAW ook uitdrukkelijk op de belangrijke rol van
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politieke partijen, terwijl het VN-Mensenrechtencomité hier slechts marginaal
aandacht aan besteedt.
De concepten van directe discriminatie en gelijkheid zijn niet erg relevant in de
context van artikel 7, respectievelijk artikel 25, aangezien het zeldzaam is dat
vrouwen op grond van directe discriminatie of formele ongelijkheid niet kunnen
deelnemen aan het politieke leven omdat zij geen stemrecht hebben of niet
gekozen kunnen worden voor publieke of politieke functies. Hierop zijn slechts
enkele uitzonderingen. Vrouwen mogen bijvoorbeeld in bepaalde landen geen
rechter zijn bij religieuze of traditionele tribunalen.
Gezien het lage aantal vrouwen in de politiek en in openbare functies, zeker in
de hogere functies, focussen zowel CEDAW als het VN-Mensenrechtencomité
op het tweede niveau van het analysekader. Hierbij legt het VNMensenrechtencomité vooral nadruk op positieve maatregelen, terwijl CEDAW
vaak voorkeursmaatregelen, zoals quota, aanbeveelt. Daarbij is CEDAW ook
specifieker in welke maatregelen het aan de betreffende staat aanbeveelt en
betrekt CEDAW hierbij ook niet-statelijke actoren, zoals politieke partijen.
Ten aanzien van het derde niveau wijst CEDAW op culturele waarden en
religieuze overtuigingen als belangrijke factoren die vrouwen kunnen beperken
tot de privé-sfeer en hen kunnen uitsluiten van actieve deelname in het politieke
en openbare leven. CEDAW beveelt derhalve aan dat staten deze barrières
identificeren en beslechten. Het VN-Mensenrechtencomité daarentegen besteedt
hier slechts zeer zelden aandacht aan. Daarnaast wijst CEDAW er ook op dat
politieke participatie van vrouwen wordt beperkt doordat mannen in het
algemeen niet het huishouden en de zorg voor kinderen met vrouwen delen. Aan
het delen van huishoudelijke verantwoordelijkheden en de invloed hiervan op
deelname door vrouwen aan het publieke en politieke leven, wordt echter geen
aandacht besteed door het VN-Mensenrechtencomité.
In hoofdstuk 8 worden de onderzoeksvragen beantwoord op grond van de
analyse in de hoofdstukken 3-7. Op basis van de antwoorden op de
onderzoeksvragen wordt geconcludeerd dat het VN-Vrouwenverdrag een
toegevoegde waarde heeft met betrekking tot de ontwikkeling en de interpretatie
van de normen van non-discriminatie en gelijkheid van vrouwen. Deze
meerwaarde betreft zowel de gedetailleerde en meer specifieke bepalingen als de
interpretatie van die bepalingen door CEDAW. In vergelijking met de
overlappende bepalingen van het IVBPR verschaffen artikelen 1-5 een brede
basis op grond waarvan non-discriminatie en gelijkheid kan worden aangekaart.
Daarnaast zijn ook de onderzochte thematische artikelen 7 en vooral 16 tamelijk
gedetailleerd.
De verdergaande interpretatie door CEDAW van de onderzochte bepalingen
betreft zowel de specifieke thema’s en/of de meer gedetailleerde interpretatie die
specifiek de positie van vrouwen betreffen, als ook het toepassen van alle
concepten uit de drie niveau’s van het analysekader. Dit leidt ertoe dat de
overlappende bepalingen van het VN-Vrouwenverdrag een grotere reikwijdte
hebben dan de betreffende bepalingen van het IVBPR.
Alhoewel CEDAW overlappende non-discriminatie en gelijkheidsbepalingen
verdergaand interpreteert dan het VN-Mensenrechtencomité, wordt in hoofdstuk
8 geconcludeerd dat het om twee redenen relevant is dat beide comités toezien
op de naleving van non-discriminatie en gelijkheid van vrouwen door staten. Als
non-discriminatie en gelijkheid van vrouwen slechts wordt beschouwd als een
thema dat relevant is voor een specialistisch comité zoals CEDAW, kan dit
leiden tot marginalisatie van dit onderwerp binnen de VN. Derhalve is het van
belang dat ook het VN-Mensenrechtencomité erop toeziet dat vrouwen niet
worden gediscrimineerd, aangezien dit kan bijdragen aan zogenaamde “gender
mainstreaming”. Een tweede reden is dat bij de bepalingen van het VN-
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Vrouwenverdrag veel voorbehouden zijn gemaakt door staten, wat inhoudt dat
deze bepalingen niet van toepassing zijn in het betreffende land. Ten aanzien van
vergelijkbare bepalingen van het IVBPR zijn dergelijke voorbehouden echter
niet gemaakt.
Ondanks dat er verschillen zijn in de interpretatie door CEDAW en het VNMensenrechtencomité van de overlappende bepalingen, zijn deze interpretaties
niet tegengesteld. Echter, gezien het feit dat CEDAW de overlappende
bepalingen zodanig interpreteert dat deze een grotere reikwijdte hebben, is het
aan te bevelen dat het VN-Mensenrechtencomité deze interpretatie van CEDAW
overneemt. In dat kader is het nodig dat er meer wordt samengewerkt en dat er
meer informatie wordt uitgewisseld tussen deze twee comités.
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