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The study of the legal validity of the European system for the protection of
human rights, compared with the national practices in the field of criminal
policy, provides an exemplary illustration of the legal validity of international
rules within the national legal systems. In my view, an appraisal of that legal
validity cannot be carried out except in the light of an assessment based on the
various interactive criteria (legitimacy, effectiveness, rationality).' Jurists have
too often assessed the validity of rules in the light of the dominant approach of
their particular specialization. Lawyers specializing in international law have
been exercised above all by formal, rational validity, without addressing
themselves to the real effectiveness of the rule. Criminal-law specialists, for their
part, have only addressed themselves to the validity of European rules when they
actually had a bearing on practice in the field of criminal law. For many lawyers,
the question of the legitimacy of the rule was a question of legal philosophy.

Since people have started to study the empirical effectiveness of the European
rules within the national legal systems, they have come to realize that that
effectiveness — albeit an important criterion in itself — varies according to the
type of underlying legitimacy and rationality. When it comes down to it,
effectiveness varies in accordance with a number of interactive characteristics
peculiar to the treaty concerned, peculiar to the type of implantation or
incorporation and peculiar to each State. It is by studying that interaction of
variables that lawyers have observed that the effective implantation of
European rules does not depend primarily on the status of the treaty in the
particular domestic legal order (dualism or monism), but on the attitude of the
judiciary vis-a-vis the treaty and on the judiciary 's view as to its position within
the trias politica.

I THE POWER OF THE JUDICIARY AND THE LEGAL STATUS OF I REATIES WITHIN
THE NATIONAL LEGAL SYSTEM IN THE NETHERLANDS

For a proper understanding of the variables peculiar to the treaty and peculiar
to the type of implantation or incorporation and their interaction with the
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power of the judiciary, it is important to distinguish between the following
concepts: (§ 1 legal force; (§ 2) domestic effect; (§ 3) direct effect and (§ 4)
primacy.?

S 1 — Legal Force

Ratification of treaties determines their entry into force in general and their
entry into force for a given State in particular. Formally the State is responsible
from then on for the application of the treaty. The substance of that
responsibility varies substantially depending on the character and the aim of its
provisions. Some prescribe only the result to be achieved; others require the
State to utilize certain instruments and methods in order to achieve the result in
question. The kind and aim of such provisions therefore determine the kind and
aim of the discretion vested in the institutions of the State — including the
judiciary — and having regard to their obligations.

The European Convention on Human Rights was ratified by the Netherlands
on 31 August 1954.°

§ 2 — Domestic Effect

Although States may commit themselves internationally to incorporate the
international rules into their domestic legal order in a predetermined way,* 1t 1s
normally constitutional law and convention that prescribe the Ilegal
consequences flowing from the international law and having a bearing on the
domestic legal order (domestic effect). Under the influence of dualism,’ the
States are against international rules having a legal effect within the domestic
legal order unless they have been incorporated or national legislation has been
altered. Between ratification and incorporation or transformation, the
domestic effect of a treaty may only be based on the concept of the rule of
presumption, whereby the judiciary may, in interpreting national laws,
presume that the legislature did not intend to legislate or maintain laws contrary
to 1ts obligations under the treaty.

[n the Netherlands, where international law and domestic law are regarded as
forming parts of a single legal order (monism), international rules have legal
effect per se. They are applied within the domestic legal order as rules of an
international nature and of international origin. Furthermore, Article 93 of the
Netherlands Constitution expressly provides that “provisions of treaties and of
decisions of international organizations, the content of which may be binding
on everyone, shall have binding effect after having been made public”.
Consequently, at national level all the legislative and executive authorities are
bound to respect those obligations within the limits of their respective powers.
As far as direct application by the courts is concerned, international rules must
have direct effect.
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§ 3 — Direct Effect

International rules have direct effect (or are self-executing) when the judiciary
can apply them without any implementation or execution by an international or
national authority. Although some treaties provide that rules are to have direct
effect,® in most cases it is the judiciary which decides.” As tar as the European
Convention on Human Rights is concerned, a special situation is involved, since
the European Court of Human Rights decides whether national judicial
decisions — irrespective as to whether they are based on self-executing rules —
comply with the rules laid down 1n the Convention.®

In the Netherlands, the Constitution does not simply authorize the courts to
apply so-called self-executing rules even if they conflict with rules of national
law, it states that this is a legal and constitutional duty: ‘“Regulations which are
in force in the Kingdom of the Netherlands shall not be applied if this
application is not in conformity with provisions of treaties or decisions of
international organizations which are binding upon everyone” (Constitution,
Art. 94). In such cases no legislative or administrative implementation 1s
required.” However, the relationship between those rules which are self-
executing and the Constitution remains blurred, since the courts in the
Netherlands are not empowered to rule on the constitutionality of laws, or
hence on the constitutionality of treaties (Constitution, Art. 120), but check
whether the legislation complies with self-executing rules laid down 1n the
treaties.

Likewise, according to Article 93 of the Constitution decisions of inter-
national organizations may have direct effect — and hence have the status of
domestic law. The classic example 1s Common Market regulations. However,
the courts in the Netherlands have gone much further. As long ago as 1980 the
Hoge Raad (Supreme Court) decided that the legal distinction between
legitimate and illegitimate children had changed a great deal and that that
development was reflected in the judgment of the Court of Human Rights in the
case of Marckx. The Hoge Raad took the view that the national courts had to
take this into account, which meant that the Hoge Raad gave the decision 1n
Marckx virtually the force of law.'? In a recent case on the use of an anonymous
witness in criminal proceedings, the European Commission on Human Rights
considered that that practice did not comply with the Convention. In the light of
the decision of that quasi-judicial institution, a court in the Netherlands
suspended imprisonment in a similar case.

Likewise the decisions of the European Commission on Human Rights on the
admissibility of complaints have been used by the national courts.

§ 4 — Primacy

In countries following the dualist system which employ incorporation or
transformation it is clear that the rule lex posterior derogat lege priori applies.
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The situation is less clear-cut in the monist system, where self-executing rules
are integrated into the legal order.

The basic principle is as follows: the effectiveness of international rules 1s
based intrinsically on their primacy over national law. That principle has also
been incorporated into the Constitution of the Netherlands. Article 94 provides
that national legal rules in force the application of which would be incompatible
with directly effective rules of treaties or decisions of international bodies
cannot be applied. This means that those international rules always have
primacy, even if they conflict with later national rules or national constitutional
rules.

[I. THE EFFECT OF THE LIMITATIONS AND EXCEPTIONS SET OUT IN THE EUROPEAN
CoNVENTION ON HUMAN RIGHTS'! ON THE NATIONAL LEGAL SYSTEM:
THE ATTITUDE OF THE JUDICIARY IN THE NETHERLANDS!?

§ 1 — Legal Exceptions

Article 5 § 1 of the Convention states that everyone has the right to liberty and
security of person. Although this right 1s not expressed i1n absolute terms, the
Commission has always regarded it as forming a whole.'? Moreover, Article 5
§ 1 only provides protection against deprivation of liberty. Other restrictions on
the physical freedom of a person are in principle excluded from the protection
of Article 5 § 1, although the Court did decide 1n the Guzzardi case'? that
compulsory residence on an island, accompanied by restrictions on social
contacts, constituted deprivation of liberty. This shows that the distinction
between deprivation of liberty and other restrictions on liberty 1s not
particularly clear-cut and that, instead, account must be taken of degree or
intensity rather than nature or substance.

Indents a) to f) of Article S § 1 provide for a series of legal exceptions relating
to the penal system from the point of view of both the sanction imposed for
offences and supervisory and protective measures. The latter may concern
persons who are not guilty of any offence, such as minors, persons suffering
from infectious diseases, persons of unsound mind, vagrants, aliens pending
their deportation, etc.

The exceptions set out in indents a) to f) of Article 5 § 1 are expressly
authorized subject to their being effected in accordance with a procedure
prescribed by law. To deprive a person of his liberty in accordance with a
procedure prescribed by law implies that the deprivation of liberty has been
effected in accordance with the procedure and substance of national law. The
Commission and the Court of Human Rights are not entitled to put themselves
in the place of the national courts, which are responsible for verifying that
national laws have been correctly interpreted and applied, and have the duty of
ascertaining that the laws have not been applied arbitrarily. What 1s more, they
must verify whether the legal procedures themselves are consistent with the
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Convention, which confers on them the right and the duty to effect a marginal
review of national laws and their application.'” In a case relating to the
conformity with Article 5 § 1 of the law relating to military discipline in the
Netherlands, the Court stated as follows:

‘“Each State 1s competent to organize its own system of military discipline and
enjoys In the matter a certain margin of appreciation. The bounds that Article
5 requires the State not to exceed are not 1dentical for servicemen and civilians.
A disciplinary penalty or measure which on analysis would unquestionably be
deemed a deprivation of liberty were 1t to be applied to a civilian may not
possess this characteristic when imposed upon a serviceman. Nevertheless, such
penalty or measure does not escape the terms of Article 5 when it takes the form
of restrictions that clearly deviate from the normal conditions of life within the
armed forces of the Contracting States. In order to establish whether this 1s so,
account should be taken of a whole range of factors such as the nature,
duration, effects and manner of execution of the penalty or measure In
question’.'®

The reception of the legal exceptions set out 1n indents a) to ) of Article 5 §
| by the legal system in the Netherlands has made itself manifest, as far as the
judiciary is concerned, above all in three sectors: persons of unsound mind,
aliens, and prohibitions on freedom of movement in certain localities. I should
like simply to point to certain matters which have been the subject of judicial
decisions, without entering into the subject-matter proper.'’

A - Persons of Unsound Mind

The fact that certain aspects of the legal status of persons of unsound mind 1n
the Netherlands were problematic from the point of view of their conformity
with the Convention was clearly illustrated by the cases of Winterwerp'® and
Hendrika Wilhelmina van der Leer."”

On several cases the Hoge Raad has held that the detention of a mentally 1l
person in a psychiatric asylum on the basis of a telephone inquiry by the
President of the Arrondissementsrechtbank (District Court) to the patient ’s
doctor and the police which did not afford the patient or his lawyer the
opportunity to respond, constitutes a violation of both Article 351 § 3, and
Article 17 of the Krankzinnigenwet [Mentally Ill Persons Act] and of Article 5
§ 1 of the Convention.?*’

B - Aliens

The courts in the Netherlands have frequently had occasions to rule on the
conformity with the Convention of the application of the laws relating to aliens,
in particular in the case of the lawfully arrest or detention of a person for the
purposes of preventing illegal entry into Dutch territory or of a person against
whom deportation or extradition proceedings are pending. In several cases
aliens who were at risk of being deported or extradited refused to disclose their
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identity and nationality, which extended the period during which they were kept
In custody.

An initial line of cases 1s concerned with the period of detention pending
deportation or extradition. In one case,*' after having been detained six months
under Article 197 of the Penal Code (return to the Netherlands following
deportation), the appellant had been held in detention for four months under
the Vreemdelingenwet (Aliens Act). He maintained that such detention pending
deportation was contrary to Article 5 § 1 f), since the State was no longer
making the necessary efforts to establish his nationality. The court decided that
deportation within a reasonable time was still possible and that therefore the
detention was effected in accordance with a procedure prescribed by law.

In another case, the appellant,?” who was residing illegally in the Nether-
lands, had already been deported on several occasions. In this case, he asked,
in summary proceedings, for the withdrawal of the deportation order and 1its
suspension until such time as the decision had been taken and as the European
Commission of Human Rights had issued its decision on admissibility. The
Arrondissementsrechtbank, Rotterdam, held that the cause of the detention
was the appellant 's attitude, that the European Commission of Human Rights
had not asked for his deportation to be suspended and that, therefore, he was
detained in accordance with a procedure prescribed by law.

The Gerechtshof (Court of Appeal), The Hague, decided in a case concerning
extradition??® that deprivation of liberty in the case of the appellant, whose
nationality was doubtful, was consistent with Article 5 § 1 f) of the Convention.
[n addition, the European Commission of Human Rights had refused under
Article 36 to apply to the Netherlands Government to suspend the extradition
proceedings.

A second line of cases was concerned with potential political refugees staying
at the “residence centre’” at Amsterdam airport. In one case,?** the President of
the Arrondissementsrechtbank, Haarlem, decided that such a stay, which was
based in law on Article 6 of the Vreemdelingenwet, could not be regarded as
detention within the meaning of Article 26 of that Act, and that therefore there
was no question of a deprivation of liberty within the meaning of Article 5 § 1
of the Convention. The fact that the persons ' movements were restricted during
such a stay did not mean that physical detention was involved, since they had
the opportunity to leave Netherlands and were free to do so.

A similar decision was taken by the Arrondissementsrechtbank, Haarlem, on
16 September 1985.%° In that particular case a parallel can be drawn with the
case of Engel, in which certain restrictions on soldiers ' freedom were also not
considered to constitute a deprivation of liberty.?® Quite recently, the Hoge
Raad?*” held that i1t 1s not permissible to deprive of his physical liberty a person
who has been refused access to the territory but 1s de facto 1n the territory of the
Netherlands (in the airport) and is therefore under the jurisdiction of the Dutch
authorities, unless that deprivation of liberty falls within one of the exceptions
set out 1n Article 5 of the Convention and 1s provided for by law. The Hoge
Raad considered that the Vreemdelingenwet made no provision for an
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exception of this kind and that therefore there was no legal basis. As a result,
the Government introduced a legal reform to that effect which was passed on 17
January 1989.

C — Prohibition on Free Movement in Certain Places

In a well-known decision,?® the Kantongerecht (Cantonal Court), Utrecht,
banned a prostitute, who was a heroin addict and had already been found
guilty, from frequenting certain areas of the city between 9 p.m. and 4 a.m. She
was also debarred from using public transport at those times. That restriction
on her liberty was declared to be consistent with Article 5 § 1 of the Convention
and Article 2 of the Fourth Protocol.

In another case, the provisional detention of a suspected rapist had been
suspended by the public prosecutor because of lack of space in the prisons, on
condition that he did not enter a particular park in Amsterdam or the area of
city where the victim lived. The President of the Arrondissementsrechtbank,
Amsterdam, declared that the restrictions on the suspect’s freedom of
movement were not disproportionate, although he did not give substantive
reasons for his decision.?’

A person who had been convicted for an offence under the Opiumwet (the
Dutch law on narcotic drugs) had been forbidden to enter certain quarters of
Rotterdam pursuant to a police regulation. Before the Hoge Raad the person in
question relied on Article 2 of the Fourth Protocol, arguing that the rules were
not sufficiently clear and that therefore he could not have foreseen that
sanction. The Hoge Raad decided nevertheless that that restriction on his
freedom of movement, which was not a radical one, was in accordance with the
law and necessary in a democratic society for the protection of heath and
morals.

§ 2 — Lawful Restrictions under Articles 8 to 11 and Article 2 of
the Fourth Protocol>°

A - State of the question

These articles of the Convention and of the Fourth Protocol provide that
everyone has the right to respect for his private and family life, his home and his
correspondence; to freedom of thought, conscience and religion; to freedom of
expression; to freedom of peaceful assembly and to freedom of association; and
to freedom of movement. However, the exercise of those rights may be
subjected to legitimate limitations, for instance, for the protection of morals,
the protection of the rights and freedoms of others, the prevention of disorder
or crime, and so on. Fundamentally, through the technique of legitimate
limitations, the State reserves itself a margin of appreciation through which it
safeguards the exercise of its sovereignty when national interests are at stake.
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[n order to determine whether the law or a national practice is consistent with
the Convention, it is necessary to answer three questions:

— is there an interference with the right(s) of the citizen?

— is that interference prescribed by national law?

— is the restriction or interference necessary in a democratic society with a view
to attaining one of the aims which are set out, exhaustively and explicitly, 1n
the articles of the Convention?

In accordance with the recent caselaw of the European Court of Human
Rights, this assessment will be carried out bearing in mind that there 1s no room
for the concept of inherent limitations.*' According to the theory of inherent
limitations, the rights of persons in a particular legal situation (prisoners,
mental patients, military personnel, officials) are more limited than those of
other persons. According to that theory, it is not the exercise of the relevant
rights which is restricted, but the content of the rights themselves. In order to
ascertain the legal situation of prisoners, for example, it i1s essential to know
whether the restrictions on their rights must comply with the limitations laid
down in the articles of the Convention or whether they may go beyond that. For
a time, the Commission considered that application of the limitations set out 1n
the Convention was unnecessary in the case of censorship of or restrictions on
prisoners ' correspondence. In the Commission’s view, 1n that context
limitations of that type were inherent in imprisonment, even in the case of
correspondence between a prisoner and his lawyer. The Court rejected that
view, emphasizing that the rights and limitations set out in the Convention form
a whole and that each limitation of those rights must be necessary 1n a
democratic society with a view to one of the aims exhaustively and expressly
specified in the Convention.?? In effecting that evaluation the special position
of prisoners may be taken into consideration, which means that in reality the
prison authorities and the judicial authorities have a wide discretion. In
addition, the Commission has sometimes initiated independent investigations
with a view to establishing whether restrictions on prisoners ' correspondence,
for example, were reasonable and truly necessary in a democratic society.*’

The remaining question is whether the national authorities may utilize the
concept of inherent restrictions as regards rights for which no limitations are
provided for in the Convention and which are not expressed to be absolute
rights (“Notstandsfest”)** which can be subject to no limitation, not even in
time of war. In the Golder case the Court answered this question 1n the
affirmative,?® which is therefore illogical.’*

The Court explained in the Sunday Times case what is to be understood by
“prescribed” or “provided by law™:

— the law does not have to be formal, statute law, there merely has to be a basis
in national law;

— the law must be adequately accessible;

— the law must be reasonably comprehensible to the citizen;

— the citizen must be able to foresee the consequences that a given action may
entail (the requirement of foreseeability).
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Legitimate limitations are formulated in analogous terms in all the other
similar articles, with the exception of Article 10. The exercise of the freedoms
set out 1n Article 10 carries with 1t duties and responsibilities and may be
subject, not only to restrictions, but also to such formalities, conditions and
penalties as may be prescribed by law. At first sight, 1t is surprising that
restrictions on freedom of expression itself should be so broadly defined. In
practice, 1t matters little whether the complaint 1s brought against the
application of the legal rule restricting the exercise of this right or against the
sanction imposed for infringing that rule.

Article 10 § 2 also refers expressly to the duties and responsibilities of those

who exercise the rights in question. According to the caselaw of the Court of
Human Rights, that reference to duties and responsibilities makes it possible to
have regard to ‘“‘the particular situation of the person exercising freedom of
expression and to the duties and responsibilities that are incumbent on him by
reason of this situation”.?” What 1s important 1s that that reference does not
invariably extend the restrictions, but at times curtails them. The Commission
took that view expressly 1n the Lingens case, where a journalist had been
convicted for defamation for publishing an article criticizing the former
Austrian Chancellor Kreisky:
“It 1s obvious that by his public office a politician exposes himselt to public
criticism to a larger degree than the ordinary citizen. The existence of such
criticism 1s an essential condition for the functioning of an ‘effective political
democracy’ as defined in the Preamble of the Convention (...). To exercise such
control i1s not only a right, but may even be considered as a ‘duty and
responsibility’ of the press in a democratic State’.?®

B — The Situation with Regard to Legitimate Limitations in the Netherlands

Numerous aspects of criminal proceedings may be subjected to review as to
their compliance with the limitations set out in Articles 8 to 11 of the
Convention and Article 2 of the Fourth Protocol. They cover the criminal
charge, the preliminary investigation (as regards legitimate evidence and private
life, for example), the sentence (for instance, a ban on free movement in certain
areas, publication of the judgment in the press), the consequences of the penalty
imposed (for example, the effects of the deportation of aliens found guilty of an
offence on their family life) and the application of the sanction (for example, as
regards prisoners ' rights). Without any claim to completeness, it seems worth
setting out the matters connected with or related to criminal proceedings in
relation to which the limitations set out in the Convention have been raised by
the courts in the Netherlands.

1/ The criminal charge. There are few cases in which a criminal charge has itself
been reviewed from the point of view of its consistency with the Convention. In
one case, a counsel for a client accused of committing sexual acts with a minor
of under sixteen years of age argued that Article 247 of the Penal Code
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constituted an infringement of the right to respect one 's private life (Convention,
Art. 8). The Arrondissementsrechtbank, 's Hertogenbosch, took the view that
the charge was necessary in a democratic society in the interests of protection ot
health or morals or for the protection of the rights and freedoms of others.*”

In another case, the defence argued that Article 137 e of the Penal Code,
which makes it a criminal offence for a person to express ideas which he knows,
or should reasonably know, are insulting to a particular group on account of 1ts
race, religion or ideology, was contrary to freedom of religion and freedom of
expression (Convention, Arts. 9 and 10). The Arrondissementsrechtbank,
Zwolle, held that Article 137 e of the Penal Code was necessary in a democratic
society for the protection of the reputation or rights ot others.*

2/ Preparatory investigation. In recent years the prosecuting authorities in the
Netherlands have been confronted with offenders acting in groups (demon-
strators, squatters) who refuse to give their identity.*' In such circumstances the
police have attempted to ascertain the identity of the offenders by other means.
The Hoge Raad had to rule on 8 May 1984 on the consistency with Article 8
(private life)*? of the practice of photographing a suspect against his will. The
Hoge Raad held that to photograph a suspect against his will and to incorporate
it in a police classification was consistent with Article 8, since the restrictions
were absolutely necessary for the purposes of detention for questioning.

3/ Sentencing. A newspaper — the Leidsch Dagblad — was prosecuted for smaad
(defamation) and ordered to publish the judgment in the press. The newspaper
considered that that part of the judgment was an interference with 1ts right to
freedom of expression which was not provided for in Article 10 § 2. The
Kantongerecht, The Hague, considered that that restriction was necessary in a
democratic society to protect the reputation of others.*

A ban on free movement in certain places is another illustration of the effect
of a sentence, in this case on the offender 's private life (¢f. the cases mentioned
earlier). It is surprising, however, that the prohibition on free movement in
certain places has been used by Dutch courts in criminal cases involving female
offenders (prostitutes, for example) but not in cases involving female victims
(rape victims). This finding reflects the separation in the Netherlands of civil
and criminal proceedings. Consequently rape victims, and organizations of
rape victims, have applied to the Presidents of the district courts, who have on
several occasions in summary civil proceedings ordered bans on free movement
In certain places.**

In another case, a serviceman was sentenced to four days ' imprisonment by
the provincial military commander for taking part in an anti-missile
demonstration in uniform. In an appeal to the Military Court the serviceman
relied on Article 10 (right to demonstrate), but the court decided that it was not
the right itself which was in issue but rather the use of the serviceman's
uniform.®

A journalist who had been fined for having lived in a house which was closed
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on account of illegal drug dealing relied on Article 10 (freedom to receive
information) before the Arrondissementsrechtbank, Groningen. The Court
held that the measures taken were necessary for the prevention of disorder and
the protection of the rights and freedoms of others. As far as the journalist was
concerned, the closure of the house had no substantial consequences as regards
his freedom to receive information, since he had every opportunity to attend the
closure and to interview the inhabitants (as he had 1n fact done).

4/ The consequences of the penalty. The courts have had to rule on many
occasions on whether national restrictions on private and family life were
compatible with the Convention. One question which has frequently arisen 1s
whether the deportation of an alien consequent upon his being found guilty of
an offence may constitute an infringement of the right to respect for one’s
family life. The Convention does not provide that aliens have a right to enter or
reside in a member State. However, each member State 's immigration policy
must be consistent with the obligations of the Convention. In one case,*® the
appellant, whose place of origin was Surinam, was declared persona non grata
on account of his having been sentenced to a term of imprisonment for drug
trafficking. He argued on the basis of Article 8 of the Convention that he
should be allowed to remain in the Netherlands together with a foreigner who
was lawfully resident and their child. The Raad van State (Council of State)
held that that interference with family life was compatible with the limitations
set out in Article 8, in particular for the prevention of disorder. In another
case,*” a Turk, who had been living in the Netherlands for ten years, had his
residence permit withdrawn after he was found guilty of drug trafficking. He
pleaded Article 8 with a view to protect his wife and five children. The Raad van
State decided that the interference with his family life was consistent with the
limitation relating to prevention of disorder in Article 8 of the Convention. The
Raad van State decided similarly in 1987, when it observed that the family of an
alien who had been found guilty and declared persona non grata was tree to
follow him abroad.*® The European Court of Human Rights took a similar line
in the case of Abdulaziz, Cabales and Balkandali, when 1t held as follows: “The
duty imposed by Article 8 cannot be considered as extending to a general
obligation on the part of a Contracting State to respect the choice by married
couples of the country of their matrimonial residence and to accept the non-
national spouses for settlement in that country’.*

5/ Application of penalties: Prisoners.>° A complaints procedure for prisoners,
internees and persons on parole has been in force in the Netherlands for about
ten years. In the period following its introduction, the Beroepscommissie van de
Centrale Raad van Strafrechtstoepassing (appeals board of the central council
for the application of criminal law)*' has had to deal with complaints about the
alleged non-conformity of prison practices with the Convention. The appeals
board has consistently refused to apply the concept of inherent limitations and
has constantly sought to apply the caselaw of the Strasbourg institutions.
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Most of the complaints are concerned with Article 8. The biggest group of
decisions are essentially about the concept of the right to respect for private life.
As a result of the application of that concept, prisoners have succeeded in
enforcing their right to chose their own doctors®* and obtain better protection
for their personnel files. As a result, prisoners’ personal files, which contain
details of their personal histories, their families and their social backgrounds,
are accessible only to the persons for whom they are intended (for instance, the
judicial authorities and not the administrative staff of the prison).

In order that complainants should not be left without any remedy in cases
falling outside the jurisdiction of the appeals board, the President of the
Arrondissementsrechtbank has jurisdiction as judge of the prisoner 's place of
residence. In one case, two members of the IRA had been detained in two
different prisons pending a decision of the Hoge Raad on a request for their
extradition to the United States. The prisoners were in isolation and complained
that they had no opportunity to talk or communicate with one another. They
argued that this form of detention constituted a breach of the right to respect
for their private lives. The President of the Arrondissementsrechtbank,
Amsterdam, held that the conditions in which the prisoners were detained were
compatible with Article 8, because they were necessary in a democratic society
In the interests of public safety and the prevention of disorder.%?

In conclusion, a recent research paper on the caselaw of the Hoge Raad with
respect to major international human rights instruments makes the following
findings: 1. the impact of such instruments was virtually non-existent prior to
1980 but has since been steadily and rapidly increasing; 2. the criminal chamber
of the Hoge Raad is responsible for 75% of the cases in which international
human rights instruments are invoked; and 3. the cases in which reference is
made to provisions of the European Convention on Human Rights accounts for
a similar percentage of all cases in which international human rights
Instruments are invoked.>*

In this chapter, an attempt has been made to illustrate that this impact has not
been confined to the Hoge Raad, but has been apparent also at the most varied
levels of the judicial system in the Netherlands; by the same token, the
international norms set out in the Convention affect the most varied aspects of
criminal proceedings and of the penal system.

In order to judge the effectiveness of the provisions of the European
Convention, and in particular of the limitations and exceptions set out therein,
In the context of the system of criminal law in the Netherlands, it is necessary
In my view to distinguish between internal legal effectiveness and empirical
effectiveness.

As far as internal legal effectiveness is concerned, it seems to me to be of real
importance that the legal effects of the criminal law — the operation of the penal
system — should be able to be called into question by citizens themselves. This
effectiveness, which has been made possible by the novel machinery of
references to the institutions at Strasbourg, by the supervision which those
institutions carry out and by the raising of the provisions of the European
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Convention in the national courts, has the result that national practice i1s
scrutinized in the light of a corpus of legal principles which must be complied
with if the system is to operate in a manner consistent with respect for
fundamental rights.

In addition, as far as external or empirical legal effectiveness i1s concerned, it
is clear that that effectiveness varies depending on the underlying type of
legality or rationality. The wording of the Convention itself — and 1n particular
the definition of the limitations and exceptions - constitutes a political
compromise, reflecting the delicate balance between national sovereignty and
European integration. Once the structures and institutions had been designed
on paper and set up, the Convention obtained quasi-autonomy. This explains
why the impact of the Convention and the power of the Strasbourg institutions
have been much greater than the States thought they would be at the time of
ratification. That the Commission is endeavouring to increase its power vis-a-
vis the States in order to verify the actual situation in sifu is a further indication
of this trend. But there are also indications pointing in the opposite direction.
The Commission holds only a very small percentage of complaints to be
admissible. The underlying policy is far from clear and well-defined. The
Commission s secretariat was not designed to cope with the present workload
and, as a result, it does not have sufficient means to study the legal 1ssues on a
comparative basis. As far as the States are concerned, they do not show much
enthusiasm for remedying this problem.

In these circumstances, it seems to me that the empirical effectiveness of the
Convention and its limitations and exceptions lies above all 1n the
exteriorization, in a politico-juridical logical framework and on the basis of a
comparative approach, of the criteria underlying the practice of the criminal
law. The more the Strasbourg institutions and the national courts give vague or
formal, rather than explicit and substantive, reasons for the use of the
limitations and exceptions set out in the Convention, the more national practice
in the field of criminal policy will be legitimated without there being any
possibility of checking its empirical effectiveness.
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