
The Practice of the United Nations
in Combating Terrorism from 1946-2008

Questions of Legality and Legitimacy



Cover: Tiles for America; Remembering and honoring those lost on 911. Located at a chain link
fence at the corner of 7th Avenue and 11th Street in New York City. 
©Photography by Bibi van Ginkel 

SCHOOL OF HUMAN RIGHTS RESEARCH SERIES, Volume 40.

A commercial edition of this dissertation will be published by Intersentia under 
ISBN 978-94-000-0076-6

The titles published in this series are listed at the end of this volume.

Dit proefschrift werd mede mogelijk gemaakt met financiële steun van NWO en het Nederlands
Instituut voor Internationale Betrekkingen ‘Clingendael’. 

Typesetting: G.J. Wiarda Institute for Legal Research, Utrecht



The Practice of the United Nations in
Combating Terrorism from 1946-2008

Questions of Legality and Legitimacy

De praktijk van de Verenigde Naties bij 
de bestrijding van terrorisme van 1946-2008

Legaliteits- en legitimiteitsvragen

(met een samenvatting in het Nederlands)

PROEFSCHRIFT

ter verkrijging van de graad van doctor
aan de Universiteit Utrecht

op gezag van de rector magnificus, prof. dr. J.C. Stoof,
ingevolge het besluit van het college voor promoties

in het openbaar te verdedigen
op vrijdag 18 juni 2010 des middags te 12.45 uur

door

Bibi Tabeia van Ginkel
geboren op 20 februari 1971

te ’s-Gravenhage



Promotoren: Prof. dr. C. Flinterman
Prof. dr. E.P.J. Myjer



In loving memory of my father.
Dedicated to my mother,

who fulfilled the supporting and loving
role of two parents.



  



vii

ACKNOWLEDGEMENTS

At the end of the long road travelled while writing this dissertation, people ask how
I chose the topic of this research project. Although one straight answer is not possible,
simply because it is the product of a process, some events have shaped my thoughts
and have been a source of inspiration. This started with my participation as a student
in the Jessup International Law Moot Court Competition in 1996. One of the questions
we had to deal with was the delimitation between the alleged rightful use of force in
the exercise of the right to self-determination and the qualification of these acts as
terrorism.  

The original idea for a PhD research project, which was submitted as an application
for a grant from and which was approved by the Netherlands Organisation for Scien-
tific Research (NWO) in the spring of 2001, concerned the formulation of criteria for
a definition of terrorism, in order to delimitate the act of terrorism from, on the one
hand, political offences, which mostly concern a low intensity of violence, and, on the
other, the use of force in the exercise of the right to self-determination, which usually
demonstrates a high intensity of violence. 

By the time I actually started the research project, it was 3 September 2001, a week
before the events of 11 September 2001. Clearly, the events of that day placed the
original research question in a different perspective. Moreover, numerous international
initiatives and processes were developed to deal with the threat of terrorism, one of
them being the progress that was made in the negotiations on the draft Comprehensive
Convention on Combating Terrorism. The conclusion of this convention, which at the
time seemed very likely, would render the research question on the definition less
relevant. Meanwhile, several important new instruments had been adopted by the
United Nations, which raised many questions in relation to their legality. Moreover,
the fact that these instruments had been adopted by the Security Council, and were
therefore binding on all Member States, triggered a movement of political reluctance
to implement these instruments by a substantial group of Member States that were of
the opinion that the Security Council was overstepping its powers. This initial hypo-
thesis was confirmed in the interviews I conducted with several representatives of
Permanent Missions to the United Nations during a stay in New York in 2003. 

This reluctance to implement the instruments would clearly jeopardize the effec-
tiveness of the measures. Intrigued by the question that legality in itself is apparently
not enough to convince states to adhere to binding measures, I decided to add a quality
test to the assessment of the measures adopted to fight terrorism. The legitimacy theory
of Thomas Franck seemed to best fit that purpose. 



Acknowledgements

viii

At the end of this study, I look back with gratitude at the many people who have
supported me during this period. Without their help, encouragement, critical remarks,
support and friendship this book would never have been finished. I would like to
mention a few. First of all, I would like to thank my supervisors Cees Flinterman and
Eric Myjer for their patience and their important comments, as well as for giving me
the opportunity and freedom to change the original research question into the current
one. Furthermore, I would like to express my gratitude to the members of the Evalua-
tion Committee for their valuable comments on the manuscript.

Since research and developing new ideas, for me, is not something that only
happens when sitting in one’s study, I would also like to thank my former colleagues
at Utrecht University, my colleagues at Clingendael Institute, the members of the
Working Group on the Law of International Organisations of the Netherlands Society
of International Law (NVIR), the informal Dutch/Flemish network of terrorism
researchers, the members of the Committee for Peace and Security of the Advisory
Council for International Affairs, and my students for the inspiring discussions we
have had. I hope there will be many more to come. 

I would also like to express my gratitude to the Law Faculty of Utrecht University
and especially to Deirdre Curtin for giving me the opportunity to write a research
proposal and for the possibility to work on this PhD project. A word of gratitude is
also due to the Netherlands Organisation for Scientific Research (NWO) for financing
this project. I would moreover like to express my gratitude to the Netherlands Mission
to the United Nations, especially mr. Carl Peersman, for allowing me to stay there for
a month to conduct the interviews that were essential in deciding on the direction of
this research study. A word of thanks is also due to the people I interviewed for their
frankness and cooperation. In addition, I am greatly indebted to the Netherlands
Institute for International Relations ‘Clingendael’ for their support in the final period
of this research project. I would especially like to thank Edwin Bakker who knows I
find it very difficult to say ‘no’ to requests, and even allowed me to stay at his house
in the north of France in splendid isolation, in order to get away from the daily
demanding work at Clingendael. 

Last but not least, I would like to thank my PhD ‘seconds’, Leontien and my
brother Volkert, for being there by my side, and my family and friends for their
everlasting support and patience. I know I will have more time now to spend with
those who are dear to me, and I look forward to it. And finally, I dedicate this book to
my mother. Without her love and strong belief in me, I would not have had the
strength to finish this book.

The Hague, February 2010.



ix

TABLE OF CONTENTS

Acknowledgements vii

List of abbreviations vx

PART I 
General Framework 1

Chapter I
Introduction 3
1 Introduction 3
2 A short history of terrorism, its motives and its modus operandi 4
3 History of the law on terrorism 8
4 Recent developments in practice and law 12
4.1 The USA, the UN and NATO: the first reactions 13
4.2 Other reactions 15
5 The research question 20
6 Working definition of terrorism 26

Chapter II
Questions of legality and legitimacy 31
1 Introduction 31
2 Questions of legality and legitimacy in the context of the 

United Nations 32
3 The law which is common to international governmental 

organisations 37
3.1 The UN as a subject of public international law 38
3.1.1 Qualifying the UN as an international organisation 38
3.1.2 International legal personality 43
3.2 Purposes and principles of the UN 45
3.3 Attribution of powers 51
3.3.1 General theory 51
3.3.2 Attribution of powers to the United Nations 53
3.3.3 Attribution of powers to the General Assembly 54
3.3.4 Attribution of powers to the Security Council 55
3.4 Implied powers 64



Table of Contents

x

3.5 Categorising the Security Council’s activities 67
4 Discussing the legitimacy of the actions of the UN 71
4.1 The significance of the legitimacy discussion 71
4.2 First indicator: Determinacy of the international rule 77
4.3 The second indicator: Symbolic validation or pedigree of the 

international rule 79
4.4 The third indicator: Coherence of the international rule 81
4.5 The fourth indicator: Adherence to the international rule 82
4.6 Assessing the legitimacy of UN actions 84
5 Concluding remarks 87

Chapter III
Powers of the General Assembly and the Security Council in 
combating terrorism 89
1 Introduction 89
2 Powers of the General Assembly in combating terrorism 89
2.1 Introduction 89
2.2 Ten elements that contribute to the comprehensive approach 

to combating terrorism 90
2.3 Powers of the General Assembly as laid down in the Charter 91
2.3.1 Material scope of the powers of the General Assembly 92
2.3.2 Instrumental powers of the General Assembly in combating 

terrorism 98
3 The powers of the Security Council in combating terrorism 100
3.1 Introduction 100
3.2 The Security Council’s primary responsibility 102
3.3 Security Council’s powers under Chapter VI 103
3.4 Security Council’s powers under Chapter VII 106
3.4.1 Introduction 106
3.4.2 Article 39 108
3.4.3 Article 41 110
3.4.4 Article 42 115
3.4.5 Limitations of the powers 115
3.4.6 Legal effect of the resolutions of the Security Council 124
4 Concluding remarks 125



Table of Contents

xi

PART II
The Practice of the General Assembly and the Security Council in 
Combating Terrorism 129

Chapter IV
The practice of the General Assembly in combating terrorism 131
1 Introduction 131
2 The period 1945-1972 131
2.1 Security issues 132
2.2 Human rights 136
2.3 Economic development 137
2.4 Democratisation 138
2.5 Ending occupations and decolonisation 138
2.6 Development of international law 139
2.7 Fighting international crime 140
2.8 Disarmament 140
2.9 Health issues 141
2.10 Coordination 141
3 The period 1972 - 11 September 2001 142
3.1 The first ‘counter-terrorism’ resolutions 146
3.2 Developing international law 156
3.2.1 Definitional problems 157
3.2.2 Drafting issue-specific conventions on combating terrorism 159
3.2.3 Towards a comprehensive convention 161
3.3  Human rights and terrorism 168
3.4 The instrumental powers of the General Assembly 171
4 Post-11 September 2001 activities 173
4.1 Introduction 173
4.2 General resolutions on terrorism 177
4.3 Resolutions on specific terrorist activities 179
4.4 Developing international legal instruments 180
4.5 Human rights and terrorism 186
4.6 Coordination 199
4.7 Other activities 208
4.8 Instrumental powers of the General Assembly 208
5 Concluding remarks 210

Chapter V
The practice of the Security Council in combating terrorism 215
1 Introduction 215
2 Period prior to 11 September 2001 216
2.1 Introduction 216
2.2 Measures to deal with terrorist methods and terrorism in general 217



Table of Contents

xii

2.3 Resolutions as a result of specific terrorist attacks 219
2.4 Concluding remarks 225
3 The period post-11 September 2001 231
3.1 Introduction 231
3.2 Resolutions on specific terrorist attacks 233
3.3 The regime of Resolution 1267 235
3.3.1 Changes in the scope of the sanctions regime 236
3.3.2 Humanitarian exception 238
3.3.3 Analytical Support and Sanctions Monitoring Team 238
3.3.4 State visits 239
3.3.5 Listing and de-listing guidelines 240
3.3.6 Co-ordination and co-operation 244
3.4 Resolution 1373 and other general resolutions on combating 

terrorism 245
3.4.1 Resolution 1373 245
3.4.2 The Counter-Terrorism Committee 248
3.4.3 Other general resolutions on combating terrorism 253
3.5 Resolution 1540 255
3.6 Resolution 1566: a definition of terrorism? 258
3.7 Concluding remarks 259
4 Conclusion 266

PART III
Questions of Legality and Legitimacy 269

Chapter VI
The legality and legitimacy of General Assembly measures in 
combating terrorism 271
1 Introduction 271
2 Before 1972 274
3 The period 1972-2001 274
3.1 Introduction 274
3.2 Resolution 3034: the very first General Assembly resolution on 

terrorism 275
3.3 Resolution 34/145: on state-sponsored terrorism 279
3.4 Resolution 39/159: on state terrorism 281
3.5 Resolution 40/61: condemnation of all acts of international 

terrorism 282
3.6 Resolution 44/29: central role of the United Nations in combating 

terrorism 282
3.7 Resolution 49/60: Declaration on Measures to Eliminate International

Terrorism 285



Table of Contents

xiii

3.8 Resolution 51/210: Establishing an Ad Hoc Committee and 
Supplementing the Declaration 287

3.9 International Convention for the Suppression of Terrorist Financing 288
4 The period post-11 September 2001 291
4.1 Introduction 291
4.2 Resolution 56/1: condemnation of the attacks in the USA 292
4.3 Resolutions on cooperation and a better use of UN institutions 293
4.4 Linking to Security Council Resolution 1373 295
4.5 Resolutions on specific terrorist methods 296
4.6 International Convention on the Suppression of Acts of Nuclear 

Terrorism 297
4.7 Human rights and terrorism 299
5 Concluding remarks 302

Chapter VII
Legality and legitimacy of the Security Council measures to combat 
terrorism 305
1 Introduction 305
2 Legality and legitimacy of measures prior to 11 September 2001 308
2.1 Testing the legality and legitimacy of measures against terrorist 

methods and terrorism in general341 308
2.2 Testing the legality and legitimacy of measures against specific 

terrorist acts 311
2.2.1 Lockerbie 312
2.2.2 The attempted assassination of the President of Egypt 314
2.2.3 Attacks on Nairobi and Dar-es-Salaam; Al Qaida and the Taliban 

in Afghanistan: starting the regime of targeted sanctions against 
individuals 316

3 The period post-11 September 2001 334
3.1 Legality and legitimacy of measures on specific terrorist attacks 334
3.1.1 Resolutions adopted after the Madrid and London attacks 334
3.1.2 The legality and legitimacy of the measures of the 1267 regime 335
3.2 Legality and legitimacy of measures on terrorism in general 352
3.2.1 Resolutions 1373 and 1535 352
3.2.2 Two declarations 360
3.2.3 Resolution 1566: Working group/international fund/definition 360
3.2.4 Resolution 1624: justification and glorification of terrorism 362
3.3 Legality and legitimacy of Resolution 1540 363
4 Concluding remarks 365



Table of Contents

xiv

PART IV
Findings, Conclusions and Recommendations 369

Chapter VIII
A comprehensive and effective counter-terrorism policy? 371
1 Introduction 371
2 A comprehensive approach to combating terrorism? 373
2.1 The General Assembly 374
2.2 The Security Council 376
3 Formal effectiveness of the UN counter-terrorism policy? 379
3.1 The General Assembly 379
3.2 The Security Council 380
4 Conclusion 385
5 Towards a comprehensive and effective counter-terrorism policy 386

Epilogue 391

Annexes
Table I: Comparative table regarding the United Nations Security 

Council Committees established pursuant to resolutions 
1267 (1999), 1373 (2001) and 1540 (2004) 393

Table II: Legitimacy of General Assembly measures: period 1972-2001 395
Table III: Legitimacy of General Assembly measures: 

Post 11 September 2001 397
Table IV: Legitimacy of the SC measures on terrorism in general, 

on terrorist methods and on specific terrorist attacks adopted 
prior to 9/11 398

Table V: Legitimacy of the SC measures on the 1267 sanction regime 
adopted prior to 9/11 398

Table VI: Legitimacy of the SC measures on specific terrorist 
attacks post 9/11 398

Table VII: Development in the legitimacy of the 1267 sanction regime 
prior and post 9/11 399

Table VIII: Legitimacy of the SC resolutions 1373 and 1535 399
Table IX: Legitimacy of the SC declaration on terrorism post 9/11 400
Table X: Legitimacy of the SC measures on terrorism in general post 9/11 400

Samenvatting 401
Selected Bibliography 415
Table of Cases 431
Table of Treaties and Other Documents 435
Index 449
Curriculum Vitae 455



xv

LIST OF ABBREVIATIONS

ANC African National Congress
AU African Union
CICTE Inter-American Committee Against Terrorism 
CoF Court of First Instance of the European Union
CoJ Court of Justice of the European Union
CTC Counter Terrorism Committee
CTED Counter Terrorism Executive Directorate
CTITF Counter Terrorism Implementation Task Force
EC European Communities
ECHR European Convention on Human Rights
ECOSOC Economic and Social Council of the United Nations
ECtHR European Court of Human Rights
ETA Euskadi to Askatasuna
EU European Union
Eurojust European Judicial Cooperation Unit 
Europol European Police Office
FALN Fuerzas Armadas Liberación Nacional (Puerto Rico)
FARC Revolutionary Armed Forces of Colombia
GA General Assembly of the United Nations
GMT Multidisciplinary Group on International Action against Terrorism
I-ACTI Integrated Assistance for Countering Terrorism
IAEA International Atomic Energy Association
ICAO International Civil Aviation Organisation
ICCPR International Covenant on Civil and Political Rights
ICESCR International Covenant on Economic, Social and Cultural Rights
ICJ International Court of Justice
ICTR International Criminal Tribunal for Rwanda
ICTY International Criminal Tribunal for the Former Yugoslavia
IMO International Maritime Organisation
IRA Irish Republican Army
MT Monitoring Team
NATO North Atlantic Treaty Organisation
NGOs Non-Governmental Organisations
OAS Organisation of American States
OAU Organisation of African Unity
OIC Organisation of the Islamic Conference



List of abbreviations

xvi

OPCW Organisation for the Prohibition of Chemical Weapons
PKK Kurdish Labour Party
PLO Palestinian Liberation Organisation
SAARC South Asian Association of Regional Cooperation
SC Security Council of the United Nations
SG Secretary-General of the United Nations
UK United Kingdom
UN United Nations
UNICR United Nations Interregional Crime and Justice Research Institute
UNITA União Nacional para a Independência Total de Angola
UNODC United Nations Office of Drugs and Crime
US/USA United States of America
WMD Weapons of Mass Destruction



PART I

General Framework



  



1 Walter Laqueur writes in his book Terrorism: ‘The terms “terrorism” and “terrorist” are of relatively
recent date; the meaning of terrorism was given in the 1798 supplement of the Dictionnaire of the
Académie Française as système, regime de la terreur. According to a French dictionary published in
1796, the Jacobins had on occasion used the term when speaking and writing about themselves in a
positive sense; after the 9th of Thermidor, “terrorist” became a term of abuse with criminal implication.’
Weidenfeld and Nicolson, London, 1977, p.6.

2 W. Laqueur, Terrorism, Weidenfeld and Nicolson, London, 1977, pp. 7-8.
3 Ibid., p. 10. 
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CHAPTER I
INTRODUCTION

1 INTRODUCTION

Terrorism as a threat to society is as old as the hills. Although the word terrorism was
introduced in the period 1793-1798,1 the method of using terror in order to pressure
opponents is much older than that. The ancient Greek historian Xenophon (c. 431-
c.350 BC) already wrote of the effectiveness of psychological warfare against enemy
populations. Roman emperors such as Tiberius (who reigned during AD 14-37) and
Caligula (who reigned during AD 37-41) used banishment, expropriation of property,
and execution as means to discourage opposition to their rule. The earliest example of
a terrorist movement is the sicarii, a highly organised religious sect consisting of men
of lower orders active in the Zealot struggle in Palestine (AD 66-73).2 The Spanish
Inquisition also made use of terror policies such as arbitrary arrest, torture, and
execution to punish what it viewed as religious heresy. The use of terror was openly
advocated by Robespierre as a means of encouraging revolutionary virtue during the
French Revolution, leading to the period of political dominance called the Reign of
Terror (1793-1794). After the American Civil War (1861-1865) defiant Southerners
formed a terrorist organisation called the Ku Klux Klan to intimidate supporters of
Reconstruction.3 

In the latter half of the 19th century, terrorism was adopted by adherents of anar-
chism in Western Europe, Russia, and the United States. They believed that the best
way to effect revolutionary political and social change was to assassinate persons in
a position of power. From 1865 to 1905 a number of kings, presidents, prime minis-
ters, and other government officials were killed by anarchists’ guns or bombs. The
most prominent example is the murder in 1914 of the Austrian Archduke Ferdinand
in Sarajevo which triggered the start of the First World War.

In order to know how to combat terrorism, it is important to understand what modern
terrorism is. How did it evolve from acts of anarchism to the global threat that the
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world is now facing? What are the motives that lie behind terrorist attacks? Who are
the perpetrators? What is their goal? And what means do they use (weapons, actions,
finances, media)? These questions will be the theme of the next section. Then, an
overview of the history of the law on terrorism will be given, followed by a section on
the recent developments in the law on terrorism due to the recent terrorist attacks.
These sections set the background of the central research question. Section 5 will
provide a justification for the delineation of the problem definition to the develop-
ments within the United Nations, and will elaborate on the research questions and the
outline of the research. The last section of this chapter will deal with the working
definition of terrorism. 

2 A SHORT HISTORY OF TERRORISM, ITS MOTIVES AND ITS MODUS OPERANDI

Terrorism has most commonly become identified with individuals or groups attempt-
ing to destabilise or overthrow existing political institutions. Terrorism has been used
by one or both sides in anti-colonial conflicts (Ireland and the United Kingdom,
Algeria and France, Vietnam and France/the United States), disputes between different
national groups over possession of a contested homeland (Palestinians and Israel), in
conflicts between different religious denominations (Catholics and Protestants in
Northern Ireland), and in internal conflicts between revolutionary forces and estab-
lished governments (Malaysia, Indonesia, the Philippines, Iran, Nicaragua, El Salva-
dor, Argentina). Terrorism has, however, also been adopted as virtually a state policy,
though an unacknowledged one, by such totalitarian regimes as those of Nazi Germany
under Adolf Hitler and the Soviet Union under Joseph Stalin. In these states, arrest,
imprisonment, torture, and execution were applied without legal guidance or restraints
to create a climate of fear and to encourage adherence to the national ideology and the
declared economic, social, and political goals of the state. 

The 20th century witnessed great changes in the use and practice of terrorism. Terror-
ism became the hallmark of a number of political movements stretching from the
extreme right to the extreme left of the political spectrum. Sometimes violence was
used, because the government repressed the freedom of expression, but in several cases
violence was used because majority support among the population for the movement’s
radical political goals could simply not be found. The Baader-Meinhof group in West
Germany, the Japanese Red Army, and Italy’s Red Brigade are examples of terrorist
organisations that were motivated by extreme left ideology. Frustrated nationalism has
also been a motivation for terrorism. Examples of these kinds of organisations are the
Irish Republican Army (IRA), the Basque Separation Movement ETA (Euskadi to
Askatasuna), the Kurdish Labour Party (PKK), and the Palestinian Liberation Organi-
sation (PLO) and its extreme mainstream organisation al-Fatah and other Palestinian
organisations. The Puerto Rican FALN, the Shining Path of Peru, and France’s Direct
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4 M. Crenshaw and J. Pimlott, Encyclopedia of World Terrorism, Armonk, New York, M.E. Sharpe, 1996.
5 Jonathan Stevenson, ‘Pragmatic Counter-terrorism’, in: Survival, vol. 43, no. 4. Winter 2001-2002, p. 35.
6 E. Bakker and L. Boer, The Evolution of Al-Qaedaism. Ideology, terrorists, and appeal, Clingendael

Security Paper no. 4, The Hague: Netherlands Institute of International Relations Clingendael, 2007,
pp. 7-8.

7 Ibid., pp. 8-9.

5

Action were among some of the other most prominent terrorist groups of the later 20th

century.4 

At the end of the 20th century the motivation behind several terrorist attacks showed
a major change of heart. Radical religious motives or a combination of religious and
nationalist motives now triggered some of the most devastating terrorist attacks.
Radical Islamic terrorist organisations target, on the one hand, Muslims who are – in
the eyes of the radicals – not true to their religion, and on the other hand those who
‘occupy’ holy ground. The terrorist activities against the latter category are in particu-
lar supported by the organisation of Osama Bin Laden, whose ‘apocalyptic vision of
the United States and its allies internationally debilitated by radical Islam is not
amenable to political negotiation’.5 His main motive seems to be religious hatred,
which per definition is non-negotiable. Al Qaeda does not fit the traditional typology
of an international organisation. It rather functions as a network of networks and
affiliates.6 These forms of terrorism are no longer linked to state borders, as is shown
by the attacks on the American embassies in Nairobi and Dar es Salaam in 1997 and
the attacks on the World Trade Center in New York in 1993, the Twin Towers and the
Pentagon attack on 11 September 2001, and the attacks in Madrid (2004) and London
(2005). This development makes it much more difficult to control terrorism. Even
more so because the goals of the organisation have changed over time. In literature
three phases can be distinguished: Al Qaeda as the vanguard, Al Qaeda as the base,
and Al Qaeda as the maxim, the precept or the rule.7

Yet another driving force behind terrorist attacks is apocalyptic beliefs, which can
be found in various religions. So far the only example is the Japanese Aum Shinrikyo
movement, which was responsible for the attack in the Tokyo subway in 1995. Since
the new motives behind terrorist attacks make them less likely to be bound to specific
states, the unpredictability of attacks increases.

Not only has this new category of motives behind terrorist attacks enhanced the overall
threat level and threat perception, but the availability of new technology, access to new
weapons and the use of media communication have also contributed to this effect.
Technological advances such as automatic weapons and compact, electrically-deto-
nated explosives gave terrorists a new mobility and lethality. Sometimes because
terrorists are very creative in improvising explosive devices or even improvise launch-
ing systems. In addition, the international community fears the possession and the use
of nuclear, biological or chemical weapons by terrorist. The attack in the Tokyo
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8 Leeuwen, M. van, Crying Wolf? Assessing unconventional terrorism, The Hague: Netherlands Institute
of International Relations ‘Clingendael’, 2000, p. 39.
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10 Hoffman, B., Inside Terrorism, London: Victor Gollancz, 1998, pp. 131-155.
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subway with sarin gas in 1995 shows that this is not just a theoretical scenario.
According to Van Leeuwen, there are four ways for terrorists to obtain biological,
chemical or nuclear weapons, namely to make them, to buy them, to steal them or to
find a state sponsor that builds and donates them.8 Although the risk that terrorists
would be able to make their own nuclear weapons is not very great, this risk is con-
siderable when it concerns chemical or biological weapons. Not only is it fairly easy
to obtain the knowledge on how to do so on the internet, but the components can also
be easily obtained from, for example, a chemist’s shop or a provider of agricultural
fertilizers. The risk that terrorists are able to buy or steal biological, chemical or
nuclear weapons has especially been connected to the lack of any control system for
weapon storage depots within Russia, plus the fact that these places are guarded by
underpaid or unpaid soldiers, who can easily be bribed. The use of these kinds of
weapons could result in a large number of casualties. These new forms of catastrophic
terrorism are therefore a terrifying scenario. And although the chance that weapons of
mass destruction will indeed be used be terrorists is not considered very high, the
chance that for example a ‘dirty bomb’ will be used is considerable, which would at
least result in mass disruption. Yet another means could be the use of cyberspace to
hack into systems that play a vital role in civilian daily life, such as, for example,
power plants, sewage treatment plants, or an air traffic control computer. 

Terrorism’s public impact has been greatly magnified by the use of modern communi-
cations media. Any act of violence is certain to attract television coverage, which
brings the event directly into millions of homes and exposes viewers to the terrorists’
demands, grievances, or political goals. The experts do not agree, however, on the
exact effect of this extensive media attention.9 Some argue that terrorists are more than
able to use the press for their cause.10 The following question is however raised: ‘if
terrorists are such sophisticated handlers of the press, why do they need extreme
violence to reach the front page and keep public attention?’11 Others are therefore of
the opinion that the public has become desensitised to violence, and that, as a conse-
quence, terrorists who seek public attention resort to even more violent acts to get the
message across.12 

With the change in motives lying behind terrorist attacks, the organisational structure
of terrorist groups has also changed. Terrorists who are only motivated by frustrated
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nationalism will most likely operate in the state with which they are in conflict. The
organisational structure will therefore also be concentrated in – or at least in the
neighbourhood of – that particular state. However, also the ‘old’ terrorist organisations
modernised their organisational structure, and apparently at one point links were
discovered between the IRA, the ETA and the Revolutionary Armed Forces of
Colombia (FARC).13 This is not the case with terrorists who act out of a combination
of nationalist and religious motives. Al Qaida, or ‘The Base’, is clearly an organisation
that operates through a global network of highly independent cells situated all over the
world – currently estimated at over 60 countries. The Al Qaida hierarchy has Osama
bin Laden, who formed the organisation together with Mohammed Atef in 1988, as the
‘Emir’, followed by other senior Al Qaida leaders, and the Shura Majlis (a consultative
council). Four committees concerning military, religio-legal, finance and media
matters report to the Shura Majlis. Selected cadres of these committees, especially
from the military committee, are reported to carry out the operational commands vis-à-
vis terrorist attacks across the world. Al Qaida relies to a great extent on the
differentiation of cadres and also on secrecy in order to achieve maximum operational
effectiveness in terrorist attacks.14 While the basic organisational structure has re-
mained more or less the same, holistically the modus operandi and means of communi-
cation are reported to have evolved considerably since its inception in 1988.15 Using
hi-tech means, Osama bin Laden is reported to be constantly monitoring the activities
of the various constituent groups. The Al Qaida group is not a small, tightly knit group
with a clear command structure. It is a loose coalition of terror groups operating across
continents. Al Qaida’s terrorist operations are not carried out by one group led by one
person, but are rather conducted by various groups with more or less support and
guidance from Al Qaida. Members of one terror cell of Al Qaida do not necessarily
know members of others. Al Qaida terror cells are reported to remain inactive for long
periods of time engaging only in fund-raising and propagation activities. A terror cell
may be suddenly called into action to carry out a lethal terrorist operation. Sym-
pathisers are recruited primarily to perform logistical activities. 

In the period after the attacks of 9/11, a new phenomenon developed especially in
Western Europe. The danger of Islamist radicals did not so much come from Al Qaida,
but from independent European home-grown jihadists. These independent cells
primarily used the internet to search for the Koran interpretations that would legitimise
their actions.16 

In order to be able to finance all their operations, terrorists need to find funding,
even though sometimes little is needed. Since their operations are illegal and hence the
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preparations take place in secret, fund-raising is either an illegal business or is covered
up in order to make it look legal. With regard to the criminal methods to obtain money,
it is clear that the intensive opium cultivation in Afghanistan finances a large part of
the operations of Al Qaida. Other forms of illegal trafficking, such as trafficking in
diamonds or drug trafficking, are equally well favoured by terrorists. Money launder-
ing is very likely to be used as well, but, just as with the other illegal practices, getting
the money is not the main goal, but merely a means to be able to prepare for terrorist
attacks. Yet another practice is the collection of private donations through organisa-
tions that pretend to collect money for a good cause. This is the opposite of money
laundering, also known as black washing.17

3 HISTORY OF THE LAW ON TERRORISM

The law on terrorism might not be as old as the phenomenon itself, but it does go back
a few centuries. The first international (written) agreements date from the 18th and 19th

century.18 These agreements dealt mainly with the extradition of perpetrators of –
among other crimes – terrorist attacks. The application and interpretation of that term,
also in those days, created problems, and seemed to overlap with the interpretation of
political offences. These agreements offered exceptions to the obligation to extradite
in the case of a political offence. However, the interpretation of the political offence
exemption was not comparable to the interpretation of this concept nowadays. The
political offence exemption in broad terms means that a state that would normally be
bound by an extradition treaty to extradite a person when requested, could refuse to
do so when it considers the act of which the person is accused to be a political offence.
In 1854 Belgium introduced the so-called ‘attentat clause’, which changed the inter-
pretation of the political offence exemption to a great extent. This clause was intro-
duced after a dispute between France and Belgium over the extradition of Célestin and
Jules Jacquin, who had murdered the French Emperor Napoléon III. France requested
their extradition, but this request was refused after the Belgian Court of Appeal ruled
that the attack was a political offence, and therefore non-extraditable. After this
incident, France put pressure on Belgium to introduce a law to preclude that in the
future attacks on heads of state or on their families would fall under the political
offence exemption. This law became known as the ‘attentat clause’, which is still a
common principle nowadays.19 

Although some extradition agreements already existed and dealt with – among other
crimes – the extradition of perpetrators of terrorist attacks, the first major multilateral
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attempt to adopt an international instrument addressing the problem of international
terrorism was the 1937 Convention for the Prevention and Punishment of Terrorism
drafted under the auspices of the League of Nations.20 The murders of King Alexander
III of Yugoslavia and the French Minister for Foreign Affairs in Marseille in 1934
initiated the making of this draft. Italy refused to surrender the alleged murderers to
France by stating that the acts committed were political offences, which would amount
to an exception to its obligation to surrender the alleged criminals based on the
extradition treaty between France and Italy. France therefore called for international
measures on a universal level. 

The League of Nation’s Convention for the Prevention and Punishment of Terror-
ism was concluded at the same time as the League of Nation’s Convention for the
Creation of an International Criminal Court. The latter could only be signed and
ratified by States after they had signed and ratified the Convention for the Prevention
and Punishment of Terrorism. Although twenty European and non-European States
signed the first Convention and ten European States signed the second, as of 1941 only
India had ratified the prior. Consequently, neither convention entered into force.21

After the Second World War, the differences between East and West with regard to
issues such as decolonisation and self-determination prevented these conventions from
becoming operable. These issues have a direct relation to the scope of a definition of
terrorism, and the absolute contradictory positions versus the delimitation between
them thus formed an impediment for further negotiations. Moreover, many States
started to doubt the necessity and the desirability of such a comprehensive convention.

Terrorism, of course, did not cease to exist. In the 1970s, a series of terrorist attacks
awoke new awareness in the international community, making room for cooperation
in order to respond to the threats of and the terrorist attacks committed. Still, it did not
appear to be possible to agree on a definition of terrorism in order to delimitate the
scope of a comprehensive convention. The international community has not been able
to reach any consensus on this topic, mainly due to the fact that it seems to be very
difficult to differentiate between terrorism and the use of force in a struggle for self-
determination.22 The focus of the international community therefore shifted to the
prevention and suppression of specific terrorist acts. These have been the subject of a
number of multilateral legal instruments adopted within the framework of the United
Nations and three of its specialised or related agencies – the International Civil
Aviation Organisation (ICAO), the International Maritime Organisation (IMO), and
the International Atomic Energy Agency (IAEA). 
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At the regional level, international legal instruments have also been adopted under
the auspices of the Organisation of American States (OAS), the Council of Europe, the
South Asian Association for Regional Cooperation (SAARC), the Organisation of
African Unity (OAU), the Organisation of the Islamic Conference, the Commonwealth
of Independent States and the League of Arab States dealing either with one specific
terrorist act per convention, a list of specific terrorist acts, or terrorism as such. 

Clearly, it has been much easier to agree on a definition of a specific act of terror-
ism than on a comprehensive definition of terrorism in general. However, while on a
universal level this is not possible, within regions the parties have been able to agree
on comprehensive definitions.

Currently, there are in total 30 universal23 and regional treaties pertaining to the
subject of international terrorism.24 Terrorist acts whose prevention or suppression is
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the subject-matter of international instruments adopted under the auspices of the UN
system may be categorised as follows: (1) acts against certain means of transport or
specific facilities; (2) acts against specific categories of persons; (3) hostage-taking;
and (4) the use of certain substances or devices for terrorist purposes.25 

The majority of those instruments focus on the question of the individual criminal
responsibility of the terrorists and this is based on the principle of aut dedere aut
judicare, either extradite or adjudicate. In that respect, the provisions of those conven-
tions are quite similar. States parties are required to make the crimes defined in the
relevant instruments punishable under their national laws. The State in the territory of
which an alleged offender is found has the duty either to extradite that person to the
State that is claiming jurisdiction or to submit the case to its competent authorities for
the purpose of prosecution. States must take all necessary measures to establish, when
appropriate, their jurisdiction over the crimes in question. While all conventions
recognise the principle of territoriality as a basis for primary jurisdiction, they vary as
to the degree of recognition of other bases for primary jurisdiction, e.g. nationality, the
place where the act is committed, or the landing status or status of registration of the
aircraft. They must cooperate not only on matters of judicial assistance, but also in the
prevention of the relevant crimes. 

Most of these conventions were, sadly enough, drafted after specific terrorist
attacks had occurred. They can be characterised as repressive instruments, since they
deal with measures to be taken after a terrorist attack occurs. The most recent conven-
tions, namely on the suppression of the financing of terrorism and on the suppression
of nuclear terrorism,26 are, however, of a more preventive character. Nevertheless, each
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of them – with the exception of the Convention on the Financing of Terrorism – is
only applicable to a specific act of terrorism. Although this might seem to be a
reasonable solution to the problem, the negative aspect of this piecemeal approach to
combating terrorism is the fact that new forms of terrorist attacks will continue to
occur (for example, cyber-terrorism); these new forms might not fall under the scope
of the existing conventions. 

Currently, a 1996 proposal by India in the General Assembly for a draft Comprehen-
sive Convention on the Suppression of Terrorism27 is being negotiated.28 To date, the
international community has not been able to conclude such a treaty. At first, few
States really welcomed India’s proposal for a comprehensive convention.29 Neverthe-
less, the fact that it did remain on the agenda is illustrative of the increasing concern
of the international community and its growing understanding of the need for a
comprehensive instrument on terrorism.

4 RECENT DEVELOPMENTS IN PRACTICE AND LAW

The shocking events of 11 September 2001 in the United States were a worldwide
wake-up call concerning the eminent dangers of terrorism. It was not the use of
biological or chemical weapons that was the cause of the enormous amount of deaths
and injuries, and of the millions of dollars in material damage, but the ‘simple’ use of
civil aircraft, fully refuelled for a flight from the East Coast to the West Coast of the
United States, and the fanaticism of some radical Muslims of the Al Qaida movement,
who were willing to sacrifice their own lives while flying the aircraft towards their
targets. 

The Achilles heel of the system for this attack turned out to be a sloppy security
check for domestic flights. The world reacted in many different ways to this newly
found awareness of the threat posed by the organisation of Osama bin Laden for
reasons that were not very specific, except that they opposed the alleged Western rule
over Islam. It triggered a re-evaluation by governments, parliaments and specialised
organisations of threat perceptions and adequate answers thereto. 
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4.1 The USA, the UN and NATO: the first reactions

As a direct consequence of the 9/11 attacks, a variety of initiatives on different levels
by both states and international (non-)governmental organisations were taken. The
terrorist attack itself was also qualified in different ways. Without a general definition
of the exact meaning of terrorism, different qualifications followed. Soon after the acts
were committed they were qualified by President Bush as ‘attacks on the USA’,30

which was later repeated to legitimise the claim that it had entered into a ‘global war
on terror’ and was also used to legitimise the military campaign in Afghanistan based
on the claimed right to self-defence.31 Others, among them Mary Robinson, the UN
High Commissioner for Human Rights at that time, qualified the acts as crimes against
humanity.32

The first international legal answer to the attacks of 11 September 2001 came from the
UN. Evidently, the United Nations Security Council responded immediately to the
attacks by unanimously adopting resolution 1368 (2001),33 in which it ‘unequivocally
condemns in the strongest terms the horrifying terrorist attacks which took place on
11 September 2001 in New York, Washington D.C. and Pennsylvania and regards
such acts, like any act of international terrorism, as a threat to international peace and
security’. This resolution was followed by a statement by the President of the Security
Council on 18 September,34 in which he demanded from the Taliban the immediate and
unconditional implementation of the Security Council resolutions, in particular
resolution 1333 (2000),35 demanding the surrender of Osama bin Laden and the
dismantlement of the Al Qaida terrorist training camps. 

Within the General Assembly a record was set by the fact that more than 160
representatives spoke on the subject of terrorism during the plenary session of the
General Assembly of the United Nations only days after the September attacks.36 It
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was Belgium’s representative, on behalf of the European Union, who proposed that the
item ‘Measures to eliminate international terrorism’ be debated in plenary session, on
the understanding that the technical aspects of the item would continue to be discussed
in the General Assembly’s Sixth Committee (i.e. the Legal Committee).

The North Atlantic Treaty Organisation (NATO) was similarly quick in its response
to the events. On 12 September 2001 the North Atlantic Council issued a statement
that it had agreed that if the attacks had come from outside the US, then they should
be regarded as an armed attack under Article 5 of the Washington Treaty, which means
that an attack on one of the NATO member states is considered an attack on all NATO
member states, and hence there could be recourse to collective self-defence.37 Subse-
quently, this conclusion was indeed drawn after the publication of the evidence.38

Thus, the Secretary General of NATO stated that the US could rely on the support of
the 18 NATO members in the campaign against terrorism.

The fact that terrorism touches upon so many elements of life and policy-making is
probably the reason why within the UN practically every organ, sub-organ, committee,
ad hoc committee, working group etcetera made a statement on the subject in the
aftermath of the September attacks.39 However, the decisions of the Security Council
had the most impact. On 28 September 2001, the Security Council once again unani-
mously adopted a wide-ranging, comprehensive anti-terrorism resolution, resolution
1373, in which the Security Council, acting under Chapter VII of the United Nations
Charter,40 decided that all States should prevent and suppress the financing of terrorist
activities, as well as criminalize the wilful provision or collection of funds for such
acts. The funds, financial assets and economic resources of those who commit or
attempt to commit terrorist acts or participate in or facilitate the commission of
terrorist acts and of persons and entities acting on behalf of terrorists should also be
frozen without delay. The Security Council also decided that States should prohibit
their nationals or persons or entities in their territories from making funds, financial
assets, economic resources, financial or other related services available to persons who
commit or attempt to commit, facilitate or participate in the commission of terrorist
acts. States should also refrain from providing any form of support to entities or
persons involved in terrorist acts; take the necessary steps to prevent the commission
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of terrorist acts; deny safe haven to those who finance, plan, support, or commit
terrorist acts and provide safe havens as well. Furthermore, the Security Council
decided that all States should prevent those who finance, plan, facilitate or commit
terrorist acts from using their respective territories for those purposes against other
countries and their citizens. States should also ensure that anyone who has committed
any of these acts is brought to justice. They should ensure that terrorist acts are
established as serious criminal offences in domestic laws and regulations and that the
seriousness of such acts is duly reflected in the sentences served. The Security Coun-
cil, furthermore, decided that States should afford one another the greatest measure of
assistance for criminal investigations or criminal proceedings relating to the financing
or support of terrorist acts. States should also prevent the movement of terrorists or
their groups by effective border controls. Furthermore, the Security Council estab-
lished a Committee of the Council (called the Counter-Terrorism Committee, hereafter
the CTC) to monitor the resolution’s implementation and called on all States to report
on actions they had taken to that end no later than 90 days from that date.41

The USA and the UK did not – as could be expected – await the results of the mea-
sures which UN member states had to implement and on the progress of which they
had to report within 90 days after the Security Council resolution was issued. Once
they could present enough evidence to support the allegations made against the
Taliban regime in Afghanistan, which they accused of deliberately offering shelter to
Osama Bin Laden and Al Qaida and refusing to cooperate in surrendering them to the
USA, they announced the military campaign named Operation Enduring Freedom in
Afghanistan on 8 October 2001. They claimed that they were acting in self-defence,
assisted by their allies, thereby referring to article 51 of the UN Charter. In accordance
with this article the action was notified to the Security Council.42 Although the Council
never formally accepted the claim of self-defence, some argue that the Security
Council did so in the preambles to the resolutions prior to the start of the military
campaign by affirming in general terms the inherent right to self-defence.43 

4.2 Other reactions

Apart from the reactions of the UN, other international organisations also qualified the
events and subsequently adopted measures that were felt to be necessary. Although it
will not be possible to give a complete overview of all the measures that have been
adopted by international organisations, some developments will be highlighted.
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Within the European Union anti-terrorism was not a new issue on its agenda. After all,
prior to 11 September 2001, the issue had already been raised on several occasions.44

The very first initiative in a reaction to the concern about domestic terrorism was the
creation by the European Council of the Trevi group in 1975. Cooperation in the fight
against terrorism and the exchange of information and intelligence was among the
objectives of the Trevi group. Anti-terrorism was first inserted into the EU treaties in
the Maastricht Treaty in article K.1. With the Treaty of Amsterdam, a special focus
was placed on the prevention and combating of terrorism in article 29 of the Treaty of
the European Union, which read: 

‘Without prejudice to the powers of the European Community, the Union’s objective
shall be to provide citizens with a high level of safety within an area of freedom, security
and justice by developing common action among the Member States in the fields of
police and judicial cooperation in criminal matters and by preventing and combating
racism and xenophobia.

That objective shall be achieved by preventing and combating crime, organised or
otherwise, in particular terrorism, trafficking in persons and offences against children,
illicit drug trafficking and illicit arms trafficking, corruption and fraud, through:

– closer cooperation between police forces, customs authorities and other competent
authorities in the Member States, both directly and through the European Police Office
(Europol), in accordance with the provisions of Articles 30 and 32,

– closer cooperation between judicial and other competent authorities of the Member
States including cooperation through the European Judicial Cooperation Unit
(“Eurojust”), in accordance with the provisions of Articles 31 and 32,

– approximation, where necessary, of rules on criminal matters in the Member States,
in accordance with the provisions of Article 31(e).’ (Emphasis added).

The events of 11 September 2001 have been characterised, by some authors,45 as a
window of opportunity for speeding up the process of anti-terrorism policy. Several
meetings were held in the direct aftermath of the events. On 20 September 2001, the
Justice and Home Affairs Council came up with a general anti-terrorism plan consist-
ing of several measures including the creation of a special anti-terrorist unit at Europol
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and a request to member states to reinforce their external border controls.46 On the
same date, Solana issued a Joint EU-US statement on terrorism, symbolic for the close
cooperation between the EU and the US. An Extraordinary Council was convened on
21 September 2001. On 26/27 September 2001 the Justice and Home Affairs Council
presented an anti-terrorism road map.47 The Commission tabled the initiatives for a
Framework Decision defining and punishing terrorism and a Framework Decision
establishing an European arrest warrant, which would replace traditional extradition
procedures between the Member States.48 On both initiatives political agreement was
reached in December 2001, although it took until June 2002 before the proposals were
officially adopted. Furthermore, on 27 December 2001, four Acts were adopted by
written procedure. The package comprised two ‘Common Positions’49 adopted on the
joint basis of Articles 15 and 34 of the Treaty of the European Union, and thereby
addressing both foreign policy and policing and criminal law matters, a Regulation50

implementing the Community law aspects of the foreign policy part of one of the
Common Positions, and a Decision51 further implementing that Regulation. The first
Common Position for a large part transposed UN Security Council Resolution 1373
(2001), with the difference being that it made several advisory measures mandatory,
and by altering the Security Council’s command that States must refrain from any
active or passive support for terrorism into an obligation for individuals to refrain from
support.52 The second Common Position is more detailed and sets out ‘specific
measures to combat terrorism’ consisting, first, of a freezing of assets and a ban on the
transfer of funds to international terrorists, to be carried out pursuant to Community
law, and, secondly, requiring Member States to step up judicial and police cooperation
as regards both domestic and international terrorists. The Common Position defines
a ‘terrorist act’ and a ‘terrorist group’ by using the very same definition that had been
agreed upon in the Framework Decision.53 The Common Position also applies this
definition in practice by asserting that all those individuals and entities listed in the
Annex are indeed terrorists. 
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In 1999 the Organisation of American States (OAS) had already established the Inter-
American Committee Against Terrorism (CICTE) at a meeting of its General Assem-
bly.54 Its objectives are inter alia: to enhance the exchange of information, including
the establishment of an Inter-American database on terrorism issues; to formulate
proposals to assist member states in drafting appropriate counter-terrorism legislation;
and to promote universal adherence to international counter-terrorism conventions.
The events of 11 September 2001 also brought renewed focus on the Inter-American
efforts to confront terrorism. The attacks were immediately condemned by the General
Assembly, and was followed by the Resolution Strengthening Cooperation to Prevent,
Combat and Eliminate Terrorism,55 which called upon all member states to strengthen
cooperation at the regional and international levels, to pursue, capture, prosecute, and
punish or extradite the perpetrators, organisers and sponsors of these terrorist acts,
strengthen mutual legal assistance, and exchange information in a timely manner. The
resolution also entrusted the Permanent Council with preparing a draft Inter-American
Convention Against Terrorism. This Convention was subsequently adopted by the
OAS General Assembly on 3 June 2002 in Bridgetown, Barbados.56 The Convention
was signed by 30 of the Organisation’s Member States, and it reaffirms the ‘need to
adopt effective steps in the Inter-American system to prevent, punish and eliminate
terrorism through the broadest cooperation.’

In a Declaration dated 12 September 2001 the Committee of Ministers of the Council
of Europe condemned, with the utmost force, the terrorist attacks committed against
the American people.57 It also started to consider the specific actions which could be
undertaken by the Council of Europe to counter, within its expertise, ‘such monstrous
acts’. With this in mind the Committee of Ministers, at its 109th Session held on 8
November 2001, ‘agreed to take steps rapidly to increase the effectiveness of the
existing international instruments within the Council of Europe on the fight against
terrorism by, inter alia, setting up a Multidisciplinary Group on International Action
against Terrorism (GMT)’. The GMT decided to set up two working parties, namely:
the GMT-Rev responsible for reviewing the operation of existing Council of Europe
instruments in the field of the fight against terrorism including the European Conven-
tion on the Suppression of Terrorism of 1977, and the GMT-Rap responsible for
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preparing a report for the attention of the Committee of Ministers of the Council of
Europe on possible additional action that the Council of Europe could undertake in the
fight against terrorism. One of the results of these initiatives was the adoption by the
Committee of Ministers on 13 February 2003 of the draft amending protocol to the
European Convention on the Suppression of Terrorism of 1977.58

Partly due to the obligations that followed from different international conventions, as
well as from binding decisions of international organisations, partly on their own
initiative, states started to adjust their legislation vis-à-vis counter-terrorism,59 or to
sharpen controls on, for example, asylum procedures. Although the new attention to
counter-terrorism issues by states, which had been neglecting this, has been applauded,
there is also a downside to this development. The security questions in many cases
were treated as a matter of priority, at the cost of rights of liberty, which were some-
times considered to be an impediment to effectively guaranteeing security. According
to Human Rights Watch and Amnesty International, moreover, the forming of an
international coalition against terrorism has been used by some states as a way to
legitimize the measures taken against ethnic groups or political opponents.60 Both
organisations issued reports criticising serious human rights violations in some
countries as a result of the anti-terrorism measures that had been adopted. 

Especially some of the measures adopted by the US have attracted a great deal of
bad publicity, as well as a lot of very critical comments by academics, governments
and NGOs. The most salient examples are the establishment of the Guantanamo Bay
prison camp at the US military facilities in Cuba to imprison so-called ‘enemy com-
batants’ without any form of judicial trial, and the operating of the CIA extraordinary
rendition programme. 

All these newly adopted legislation and unilateral actions by states after the events of
9/11 triggered a great deal of discussion on the legal and human rights aspects of the
new measures. Apart from several critical articles that have been written,61 a consider
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able part of the discussion took place on the internet. Especially the sites of the
American Society of International Law62 and of the European Journal for International
Law contributed to an interesting discussion on legal questions such as the qualifica-
tion of the attacks on the US as an ‘armed attack’, whether or not the right to self-
defence could be invoked, and what status should be given to the prisoners at Guatana-
mo Bay. 

Other (non-)governmental organisations or organs have been very critical towards
developments within international organisations. Statewatch especially functions as
a watchdog with regard to developments within the EU.63 The Council of Europe and
the Organisation of American States have both come forward with a report on human
rights aspects in anti-terrorism policies,64 and Mary Robinson, the United Nations High
Commissioner for Human Rights, expressed her concern in a speech to the Commis-
sion of Human Rights, when she said:

‘…Some have suggested that it is not possible to effectively eliminate terrorism while
respecting human rights. This suggestion is fundamentally flawed. The only long-term
guarantor of security is through ensuring respect for human rights and humanitarian law.
The essence of human rights is that human life and dignity must not be compromised
and that certain acts, whether carried out by States or non-State actors, are never justified
no matter what the ends. At the same time human rights and humanitarian law are
tailored to address situations faced by States, such as a public emergency, challenges to
national security, and periods of violent conflict. This body of law defines the boun-
daries of permissible measures, even military conduct. It strikes a fair balance between
legitimate national security concerns and fundamental freedoms.’65

5 THE RESEARCH QUESTION

The legal measures to combat terrorism have different origins. Firstly, there are
national measures, which partly have their origin in incorporating international
obligations. Secondly, there are different forms of intergovernmental cooperation laid
down in treaties. Examples are the extradition treaties on both the bilateral and
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multilateral level. In the same category are regional and multilateral treaties dealing
with the criminalisation of specific aspects of terrorism. The third category of legal
measures to combat terrorism is a relatively new one. Some international organisations
have the power to take decisions in the field of combating terrorism. While interna-
tional organisations until recently mostly played a role in facilitating a forum for
negotiating new treaties, a relatively new development is the adoption of measures to
combat terrorism that are directly binding upon their member states. This development
has especially gained interest after the September 11th attacks on the US. One could
therefore argue that the role played by international organisations in combating
terrorism has become a central one.

The focus of this research is on the United Nations (UN) and its role in combating
terrorism. Although the developments within other international organisations and the
cooperation – or the lack thereof – between international organisations is just as
interesting, a choice had to be made to narrow down the research question. The reason
for focusing on the UN is very clear. The UN seems to be ‘by excellence’ equipped to
contribute to combating terrorism, because of its universal character, and its powers
in many different policy fields. Since combating terrorism is best served by a compre-
hensive approach including aspects such as preventive measures as well as repressive
and responsive measures, the fact that the UN can deal with many policy fields that all
in their own way contribute to countering terrorism is of major importance. Over the
last thirty years, the UN has shown an unmistakable interest in combating terrorism.
The last five years in particular clearly show an increase in the number of Conventions
concluded in this field, as well as an increase in the number of adopted resolutions on
the topic. 

The General Assembly has contributed a great deal in the fight against terrorism by
establishing the Ad Hoc Committee on Combating Terrorism and – through a decision
of the 6th Committee – establishing the Working Group on Combating Terrorism. Both
subsidiary organs have facilitated the negotiations of several anti-terrorism treaties.
Several new initiatives, such as a comprehensive convention on combating terrorism,
are now being negotiated. The main problem in these negotiations seems to be the lack
of a definition of terrorism, and how to define the relationship between the old treaties
and the treaties that are now being negotiated. Some of these problems are not new to
the UN. The lack of a definition of terrorism was after all the main impediment for the
coming into being of the 1937 Comprehensive Convention on Combating Terrorism.
The delimitation between terrorism and the (legitimate) use of force in the struggle for
self-determination has dominated the discussions on the definition of terrorism ever
since.

The General Assembly has furthermore adopted many resolutions throughout the
years that show a very comprehensive approach towards the problem of dealing with
terrorism, including attention for the root causes of terrorism. Much emphasis is also
placed on the human rights aspects of the struggle against terrorism. 
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After 11 September 2001, the UN moved beyond the role of merely offering a
forum for negotiating new treaties and adopting general resolutions on combating
terrorism that only laid down vague promises, to a more active role in which especially
the Security Council started to adopt resolutions on combating terrorism. The Security
Council resolutions demanded that states should impose all kinds of anti-terrorism
measures, to report to the Council on the measures taken, and to impose economic and
financial sanctions. Especially the aspects dealing with the financing of terrorism show
similarities with the recently adopted International Convention for the Suppression of
the Financing of Terrorism.66 Moreover, the Security Council resolutions no longer
only address States but also target, in a direct way, individuals and entities associated
with terrorism. The use of these so-called targeted or smart sanctions is not new to the
practice of the Council. In most cases, these sanctions target representatives of the
regime that is considered by its actions to be a threat to international peace and
security. Targeted sanctions generally prevail over the use of general sanctions,
because they can avoid unwanted effects on the innocent population. 

Although, there is no doubt that targeted sanctions are more effective than general
sanctions, this practice does raise questions as to the lawfulness and the effectiveness
thereof in combination with the proportionality and the necessity of these kinds of
measures. The power to adopt these resolutions can be found in Chapter VII of the UN
Charter, since the Security Council first determined that terrorism is one of the most
serious threats to international peace and security,67 thereby referring to article 39 of
the UN Charter. Subsequently, the purpose of the measures taken under Chapter VII
of the UN Charter is to restore international peace and security. It is, however, not
clear what the exact purpose of the smart sanctions is. Are they a means to restore
peace and security, or are they a punitive measure? Is the fact that a name is placed on
a list, which consequently means that financial assets will be frozen, merely a political
determination, or is it a judicial one? Does this determination mean that the alleged
perpetrator is legally responsible for certain specific acts? Should that be proven first,
or is it possible to freeze assets anyway? The freezing measures seem to be imposed
without any time limit, which moreover resembles the confiscation of financial assets,
as opposed to the administrative measures they are supposed to be. The threat with
which the international community is dealing is, of course, of an extraordinary
character. Does that, however, legitimise extraordinary measures?

Clearly, the activities of the Security Council, and the way its powers are used with
regard to combating terrorism, are surrounded with many questions. Its far-reaching
powers are, of course, based on article 39 of the UN Charter. The scope of this power
has changed immensely over the years, but it leaves many questions unanswered with
regard to the exact borders of this power. It is however certain that the Security
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Council’s power is not without limitation. The exact determination of the power of the
Council and its limitations becomes even more important when the Security Council
is exercising its powers by imposing measures upon individuals. This is especially the
case, since most of these measures have a major impact on the lives of individuals. A
great deal of criticism in this respect has already emerged with regard to the system of
blacklisting by the Sanctions Committee, since it does not offer any form of independ-
ent judicial review. The issue on the table relates to the scope of the human rights
limitations to the powers of the Security Council that follow form the Purposes and
Principles of the Charter. Although the reference to human rights in the Charter is
considered to be a guiding principle, instead of a clear instruction, and thus the
limiting effect on the powers of the Council is in most cases not conclusive, the
question is raised whether with regard to sanctions against individuals a higher
threshold of human rights guarantees as a limitation to the power of the Security
Council should apply. 

These questions of legality are related to the question of the effectiveness of the
measures. After all, in the situation that a certain measure is perceived to be illegal,
this might jeopardise its coming into effect, because states refuse to implement illegal
resolutions. A complicating factor in relation to the possibility of illegal resolutions
is the relation of the UN with other international organisations. These organisations
might indirectly be bound, through their member states, by the binding resolutions of
the Security Council. Especially when these international organisations have constitu-
tional courts which control whether decisions taken by the organisation – whether at
their own initiative or as an implementation of a Security Council resolution – are in
accordance with, for example, the human rights guarantees laid down in the organisa-
tion’s treaties, a situation might occur in which a court rules that the implementing
measure is illegal. 

This scenario is not purely theoretical, but has already occurred within the Euro-
pean Union (EU). Within the EU, member states cannot autonomously incorporate the
Security Council resolutions on the freezing of financial assets within their national
legislation. EU legislation is therefore needed. However, the EU Treaty prescribes that
human rights guarantees have to be respected,68 and, moreover, it offers the possibility
of a judicial review in case these measures are taken ultra vires.69 Although several
cases have been brought before the European Court of Justice70 on questions relating
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to access to the information in pursuance of which the individual or entity was placed
on the freezing list, the right to review the listing decision, and other alleged violations
of fundamental rights, which were mostly not or just partly successful, the Court only
recently truly annulled a Council Regulation71 that was adopted to regulate the mea-
sures laid down in the anti-terrorism SC Resolutions, because human rights guarantees
were not respected.72 Although, the consequences of these incompatibilities in the
relations between international organisations is not of direct interest to this research,
it does, however, influence the effectiveness of the measures, and is as such of impor-
tance for this research. 

Yet another development, which has already been mentioned, is the risk of an overlap
in measures coming from either the General Assembly or the Security Council. The
best example concerns the measures taken by the Security Council in resolution 1373
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against the financing of terrorism that reproduces, to a large extent, the topic dealt with
in the International Convention against the Financing of Terrorism, which had been
negotiated within the setting of the Ad Hoc Committee on Combating Terrorism and
the 6th Committee’s Working Group on Combating Terrorism. Of course, both organs
are in general competent in the field of peace and security, even though the Security
Council has, according to article 24 of the UN Charter, primary responsibility in these
matters. It can also be established that the intended effects of both the Assembly’s
initiative and the Council’s resolution are different; nevertheless, clearly both the
General Assembly in initiating the negotiations on the Convention and the Security
Council by adopting the mandatory resolution have been concerned with the topic of
combating the financing of terrorism. The question is thus whether this overlap in
interests is undermining the intended effectiveness of the measures. 

Beyond the question of the legality of the adopted measures of the General Assem-
bly and the Security Council, there lingers another question which is also closely
related to the pursued effectiveness of the measures. This is the question of the
legitimacy of the measures. The question as to how the General Assembly and the
Security Council can ‘best’ contribute to combating terrorism, and thus be most
effective, will depend on the legality and the legitimacy of the adopted measures, as
well as on the question whether one can speak of a coherent policy contributing to a
comprehensive approach to combating terrorism, which is moreover well co-ordinated.
The assumption in this research project is that legitimate measures are more effective.

The above brings me to the following definition of the problem: 

How can the General Assembly and the Security Council, taking into account their
powers and the constitutional and public international law limitations thereon, ‘best’
contribute to a universal counter-terrorism policy? 

The answer to the question as to how the General Assembly and the Security Council
‘best’ contribute to a universal counter-terrorism policy, thus depends on different
elements. First of all, because of the complexity of the problem of terrorism, it is
important that the measures adopted deal with combating terrorism in a comprehensive
and coherent way. Although, it is not the intention of this research to develop criteria
that could determine what constitutes a comprehensive approach, it is clear that it
should include measures dealing with root causes or conditions conducive to the
spread of terrorism, preventive measures, repressive and responsive measures, mea-
sures to promote the prosecution of terrorist acts, while in the meantime not violating
human rights. These aspects should all in a well-balanced fashion be incorporated in
the UN policy on combating terrorism. From the analysis into the powers available to
the General Assembly and the Security Council, it will become clear that in theory
these organs do in general terms possess what is needed to contribute to a well-
balanced comprehensive approach of combating terrorism. Secondly, the General
Assembly and the Security Council can ‘best’ contribute to combating terrorism, by
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making use of all the powers they have at their disposal. By analysing the practice of
both organs in the period from 1946 until 2008, it will become clear whether indeed
all powers have been used. And thirdly, the General Assembly and the Security
Council can ‘best’ contribute to combating terrorism by adopting effective measures.
The effectiveness of measures depends on the willingness of states to indeed imple-
ment the resolutions adopted by the organs. The pull to compliance in its turn, is
related to the legality and the legitimacy of the measure. 

Part I of this book will contain the research framework, laid out in chapters I, II and
III. Chapter II will, first of all, deal with the theoretical framework of the UN as an
international organisation. Before going into the specific powers of the UN organs in
the field of combating terrorism in the next chapters, it is important to elaborate on the
common law of international organisations, and to point to the aspects of public
international law that are applicable to international organisations in general and to the
UN in particular. Both of these aspects have an influence on the way the powers of the
organisations can be interpreted. Moreover, the background to the founding of the
organisation, and its development since then, are also important to consider when
evaluating the UN and its role in combating terrorism. This chapter will moreover deal
with the question of how to assess a measure’s legitimacy. In chapter III the specific
powers and the limitations thereto of the General Assembly and the Security Council
that can be used to combat terrorism are analysed. 

In Part II, the practice of both organs in the field of combating terrorism will be
analysed. Chapter IV will first deal with the practice of the General Assembly, and
chapter V with the practice of the Security Council.

Part III will deal with an analysis of the legality and the legitimacy of the counter-
terrorism measures adopted. Chapter VI will first deal with the analysis of the mea-
sures of the General Assembly, and chapter VII will then deal with the measures
adopted by the Security Council.

Part IV is composed of one chapter – chapter VIII – that will traditionally be saved
for drawing conclusions and making recommendations for an effective universal anti-
terrorism policy.

6 WORKING DEFINITION OF TERRORISM

For the purpose of this research, it is necessary to clarify the way the term terrorism
is used. Many definitions are currently in circulation in both the literature and interna-
tional legal documents. Yet one general definition of terrorism does not exist.73 In
1983 (revised in 1988), a major study was conducted by Schmid and Jongman into the



Introduction

74 A.P. Schmid and A.J. Jongman et al, Political Terrorism, Amsterdam, North-Holland Publishing
Company, 1988.

75 The definitional elements, ranked from high to low in frequency, were: violence, force; political; fear,
terror emphasised; threat; (psychological) effects and (anticipated) reactions; victim-target differentia-
tion; purposive, planned, systematic, organised action; method of combat, strategy, tactic; extra
normality, in breach of accepted rules, without humanitarian constraints; coercion, extortion, induction
of compliance; publicity aspect; arbitrariness, impersonal, random character, indiscrimination; civilians,
non-combatants, neutrals, outsiders as victims; intimidation; innocence of victims emphasised, group,
movement, organisation as perpetrator; symbolic aspect, demonstration to others; incalculability,
unpredictability, unexpectedness of occurrence of violence; clandestine, covert nature; repetitiveness,
serial or campaign character of violence; criminal; demands made on third parties.

76 See also on the difficulties of legal definitions of terrorism Marcello Di Filippo, ‘Terrorist Crimes and
International Co-operation: Critical Remarks on the Definition and Inclusion of Terrorism in the
Category of International Crimes’, in: European Journal of International Law, Vol. 19, No. 3 (2008),
pp. 533-570.

77 B. Saul, ‘Defining ‘terrorism’ to protect human rights’, FRIDE (Working Paper), 2006. See also
B.Saul, Defining terrorism in international law, Oxford/New York: Oxford University Press, 2006.

27

elements of 109 academic definitions of terrorism.74 They counted 22 different
definitional elements, of which they registered the frequency in which they were used
in the different definitions.75 

Legal definitions, however, cannot just be a mix of these selected elements, since
legal certainty demands that such a definition is precise, objective and certain in order
to meet the principles of good legislation. Ambiguous and subjective terms or terms
with an emotive connotation should therefore be avoided.76

It would be going too far to provide an overview of all the legal definitions that
have been drafted. Four of them, however, will be mentioned to illustrate some of the
difficulties.

Saul, in a working paper for FRIDE,77 studied several (policy) definitions, and with
the requirements of legal definitions in mind, he proposed the following definition: (1)
Any serious, violent, criminal act intended to cause death or serious bodily injury, or
to endanger life including by acts against property; (2) where committed outside an
armed conflict; (3) for a political, ideological, religious or ethnic purpose; and (4)
where intended to (a) create extreme fear in a person, group or the general public; and
(b) seriously intimidate a population or part of a population; or (c) unduly compel a
government or an international organisation to do or to abstain from doing any act. (5)
Advocacy, protest, dissent or industrial action which is not intended to cause death,
serious bodily harm or serious risk to public health or safety does not constitute a
terrorist act. 

Saul’s proposed definition, however, does not deal with the threat of committing
terrorism, nor does it define who could be the perpetrators of the act. The latter is
especially a delicate issue in the deliberation concerning the draft Comprehensive
Convention on Combating Terrorism.

Another proposal for a legal definition was made by Ganor of the International
Institute for Counter-Terrorism: ‘Terrorism is the intentional use of, or threat to use
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violence against civilians or against civilian target, in order to attain political aims.’78

This concise definition does not deal with the motivation underlying the act whatso-
ever. By not including a category of perpetrators, this definition also allows state
(-sponsored) terrorism to fall within the scope of the definition. 

Yet another legal definition was proposed by Tiefenbrun, consisting of five abstract
elements: (1) the perpetration of violence by whatever means; (2) the targeting of
innocent civilians; (3) with the intent to cause violence or with wanton disregard for
its consequences; (4) for the purpose of causing fear, coercing or intimidating an
enemy; (5) in order to achieve some political, military, ethnic, ideological, or religious
goal.79 In this definition, the act is limited to violence, excluding, for example, the
manipulation of complicated computer networks.80 

After the analysis of the aforementioned definitions, the Clingendael Institute in a
contextual paper for the research project Transnational Terrorism, Security and the
Rule of Law, identified six categories of elements that are in one way or another dealt
with in most legal definitions. These elements are: 
1. Mens rea aspect: the intentional character of the acts committed.
2. Purpose of the act: intimidate a civilian population, or compel a government or

other formal institution to do or abstain from doing something, or another purpose.
3. Qualification of the act itself: criminal; the use of some form of violence irrespec-

tive of the result, or the result of the act (bodily injury, or material damage/econo-
mic loss).

4. Target: civilian, public, or military?
5. Perpetrators: individuals, groups, non-state actors, state actors?
6. Scope: is there a limit in time or place?; are certain acts exceptions to the scope?;

or is a justification formulated for certain acts?81 

In this research, it will become clear that the international community is divided on
some of the categories of the elements identified in the Clingendael study. Therefore,
for the purpose of this research, not all Clingendael categories will be specified in
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order to come to a working definition. This especially applies to categories 3, 5 and
6. The working definition of terrorism will therefore be limited to an intentional,
criminal, indiscriminate act targeted against civilians or the public, with the purpose
of intimidating a civilian population, or to compel a government or other formal
institution to do or abstain from doing something. The question whether only violence,
the threat thereof, or also other activities, such as, for example, cyber terror, would fall
within the scope of the definition, remains unanswered. The same holds true for the
question relating to the perpetrators, and the possible exceptions to the scope of the
definition, such as the use of violence in the struggle for the right to self-determina-
tion. 



  



1 Thomas M. Franck, The power of legitimacy among nations, New York/Oxford: Oxford University
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CHAPTER II
QUESTIONS OF LEGALITY AND LEGITIMACY

1 INTRODUCTION

The definition of the problem in this research project concentrates on the question of
how the organs of the UN can best contribute to the fight against terrorism, consider-
ing their specific powers. As was mentioned in the previous chapter, two of the aspects
to determine whether one can qualify a specific anti-terrorism measure as one that
‘best’ contributes to the anti-terrorism policy have to do with the formal effectiveness
of the measure. This formal effectiveness can be derived from the legality and the
legitimacy of the measure, which both contribute to state compliance in actually
implementing the measures that have been adopted. Formal effectiveness thus pre-
cedes any form of material effectiveness, which is the concept of measuring whether
a measure or rule actually contributes to a decline in terrorism.

The focus of this chapter will be twofold. On the one hand, this chapter will deal with
the legal and institutional background of the powers of the UN as an international
organisation. It is on the basis of these powers that the organisation is able to adopt
legal measures in the struggle against terrorism. This framework is thus needed to
assess the legality of the adopted UN measures in the struggle against terrorism. On
the other hand, the focus of this chapter will also be on the model used to assess the
legitimacy of the measures against terrorism. The concept of legitimacy is not used
unequivocally in the literature. For the purpose of clear and comparable analysis, the
model by Professor Thomas Franck (1931-2009)1 was chosen, because it offers four
clear indicators of legitimacy, where other models remain vague in determining what
makes a measure legitimate or not. This is not to say that Franck’s model will give a
black or white answer to the question, but it is very specific in indicating the aspects
that have an influence on the legitimacy of a measure. As stated above, both analyses
are necessary to evaluate the formal effectiveness of the measures taken by the UN in
the field of combating terrorism.

However, before going into the details of the questions related to the assessments of
legality and legitimacy, the next section will first deal with the way the research
question is framed in the context of the system of the United Nations. 



Chapter II

2 H.G. Schermers & N.M. Blokker, International Institutional Law, The Hague/London/Boston: Martinus
Nijhoff Publishers, 1999, par. 206-210, and 708.

3 See, for example, article 25 of the UN Charter.
4 Article 2 (6) of the UN Charter opens up this possibility. See W.G. Vitzthum, ‘Article 2 (6)’, in: B. Sim-

ma (ed.), The Charter of the United Nations. A commentary, Second Edition, 2002, Oxford University
Press, Oxford, pp. 140-148; see also Schermers & Blokker (1999), op cit., par. 1324.

5 Schermers & Blokker (1999), op cit., par. 708, 1355-1363.
6 Schermers & Blokker (1999), op cit., par. 232-236; Jan Klabbers, An Introduction to international

institutional law, Cambridge University Press, 2002, pp. 67-73.

32

2 QUESTIONS OF LEGALITY AND LEGITIMACY IN THE CONTEXT OF THE

UNITED NATIONS

The first reason for compliance with a rule is based on the legality of a measure.
Within the context of international organisations, a measure is considered to pass the
legality test when there is clearly an appropriate legal basis for that measure, and the
measure itself has been adopted in accordance with the decision-making procedures.2

If the measure can, moreover, be qualified as a decision, then member states are
bound, according to the constitution of the organisation, to comply with the measure.3

In exceptional cases, even non-member states are urged to act in accordance with
decisions of international organisations.4 The legality of the measure is thus a strong
incentive for states to comply with that measure. 
 This sounds easier than it is in practice. First of all, the legal basis is not always
clear. It might take some interpretative skills to justify why a certain article can be
used as a legal basis for the adoption of a certain measure.5 Moreover, the implied
powers theory offers international organisations a possibility to develop their powers
along the lines of their explicit powers in order to be able to face changing circum-
stances if this is necessary to be able to meet the organisation’s goals and purposes.6

In short, once there is room for interpretation on the existence and the extent of powers
to take action, there is room to agree or disagree with the legality of the measure. 

Although, as stated, the first reason for compliance with a rule relates to the legality
of that rule, the fact that a measure is not perceived as legal by some states does not,
however, automatically result in non-compliance. For one thing, this is the case
because of the premise of legality, as is the general assumption with Security Council
resolutions. Members States, other than the members of the Security Council, might,
nevertheless, disagree with the interpretation of the legal basis of the adopted resolu-
tion, and thus come to the conclusion that the resolution lacks legality. Since refusing
to abide by a Security Council resolution has severe consequences, this is not some-
thing that can be done easily. States might therefore decide to comply even though
they are of the opinion that the resolution lacks legality. 

Still, the perceived illegality of a measure might be a reason for states not to
comply with that measure, even though, by doing so, they risk the implementation of
sanctions for non-compliance. On the other hand, one way of changing the rules of
international law is by breaking them. In other words, states might knowingly and
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willingly be acting illegally or putting pressure on an organisation to act outside its
powers, in order to change the rules. 

The second reason for compliance follows, as stated, from the legitimacy of the
measure. Legitimacy as a concept is different from legality, since it depends on more
subjective factors that are beyond legality, such as fairness, or good governance
principles. The use of the term ‘legitimacy’ both in practice and in the literature is not
unequivocal.7 Some use the term when they are actually discussing legality. In other
situations, the term is used to qualify a situation or an action as legitimate, even though
the legality might be lacking. A clear example of the latter is humanitarian interven-
tion.8 In still other situations, legitimacy is used to test whether a certain measure
meets the principles of fairness and good governance.9 

Legitimacy also differs from the concept of legality in the sense that it can be mea-
sured in degrees of legitimacy. It will even be possible to assess the degree of each of
the indicators of legitimacy. One can thus perceive a measure as more or less legiti-
mate.10 When dealing with legality, one can argue, it is not possible to make a distinc-
tion between legal or non-legal as a matter of degree.11 It is thus not possible to say
that one rule is more legal than another.12 This is not the same as the assumption that
some norms are more important than others. Ius cogens norms are a clear example of
norms which are considered to be of a higher standard than other norms. The viola-
tions of some norms can also be countered with graver countermeasures than others.13

Others, however, might point to the concept of soft law, to contradict this assumption,
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stating that soft law norms are less binding norms than hard law norms.14 Klabbers,
among others, has, on the other hand, argued that the concept of soft law is in itself
self-contradictory. A soft law norm is, after all, either (softly) legally binding or not,
and is thus also of a binary ‘on/off’ character.15 

The appreciations of legality and legitimacy are, however, to a certain extent both
subjective, and thus highly dependent on the interpretation by the evaluator. This
means that although one person could appreciate a certain measure as legal, another
could come to a different conclusion. The fact that differences can exist as to the
appraisal of a measure’s legality means that adding the appreciation of a measure’s
legitimacy to the evaluation provides more information on the measure’s pull towards
compliance, even though the appreciation of the degree of legitimacy could also differ
depending on the evaluator. The perception of the legitimacy of a measure after all
influences the will to comply with that measure by states, because it entails the
perception that a measure is right and should therefore be implemented. 

Ever since the establishment of the UN, governments and academics have discussed
the legality and legitimacy of measures taken by it. The debate however intensified
after the end of the Cold War, as a result of the ‘rediscovered’ possibilities for the
Security Council to take measures under Chapter VII of the UN Charter.16 During the
first 45 years of the UN, the average number of resolutions adopted by the Security
Council was about 15 per year. After the end of the Cold War this average increased
to more than 60 a year.17 No longer locked by the veto, and with the broader interpreta-
tion of article 39 of the Charter, more specifically the term ‘threat or breach of the
international peace and security’, it also became possible to act in internal conflicts,
especially when there was a danger of spillover effects to neighbouring states due to,
for example, large-scale refugee movements,18 or to restore democratic governments,
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protect human rights, or support peace agreements.19 Moving away from the strict
requirements of article 39 also triggered some criticism.20 Just as some legal determi-
nations,21 the establishment of ad hoc criminal tribunals22 and the implementation of
sanctions in certain situations23 by the Security Council have been sources of disputes
as to the legality of certain actions. 

At the same time another debate is taking place that is of major importance to the
functioning of the UN as an effective organisation. This debate, however, does not
spring from actions by the Security Council, but rather from inaction in certain
situations.24 The inaction by the Security Council in providing, for example, a sound
legal authorisation for military actions in Kosovo, triggered NATO to act unilater-
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ally.25 The same inability to act has been suggested in the situation of Iraq in 2003.26

These situations have enhanced the discussion of the relevance of the system of
collective security as it has been known since the end of the Second World War.
President Bush especially made it very clear, when he reminded the General Assembly
in September 2002, that the UN risked becoming irrelevant if it would refuse to do
what was expected, namely authorising military measures against Iraq.27 

As far as the kind of measures adopted by the Security Council had thus far not
served their purpose effectively, these situations described above led to the quest for
new kinds of measures, which – when they were introduced - triggered all kinds of
questions with regard to legality and legitimacy. Some of these new measures adopted
by SC resolutions can even be characterised as legislative and semi-judicial acts (see
below in section 3.5), which breaks with the tradition of adopting primarily executive
measures. 

Scholars have been arguing for and against a broader interpretation of the UN Charter.
Arguments against, for example, the use of force other than in self-defence or by
authorisation of the Security Council are based on a literal reading of the UN Charter
and the belief that the system of collective security in itself offers sufficient instru-
ments to deal with threats to international peace and security.28 Others in favour of a
broader interpretation argue that the UN Charter of 1945 was not written to deal with
contemporary threats, and that therefore states cannot sit back when the Security
Council is being blocked by a – what they call - illegal veto while dealing with, for
example, the imminent threat of weapons of mass destruction falling into the hands of
terrorist organisations.29 Both camps do however agree on the necessity of a revitaliza-
tion process for the functioning of the UN. 

In spite of all the arguments raised by scholars, reform either way is not possible
without the political will of the member states. The discussion, and possibly the
political mind-setting, on the reform of the United Nations have recently been given
a new impetus with the presentation of the Report of the High-Level Panel on Threats,
Challenges and Change.30 
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It is against the background of the discussions taking place within the UN as well as
outside the organisation on the scope of the powers and the organisation’s ability and
necessity to develop along the lines of new challenges to international peace and
security in particular, that it becomes necessary to look beyond the legality of the
measures taken against terrorism to assess the formal effectiveness of the measures.
In the words of the High-Level Panel: ‘The effectiveness of the global collective
security system, as with any other legal order, depends ultimately not only on the
legality of decision but also on the common perception of their legitimacy – their
being made on solid evidentiary grounds, and for the right reasons, morally as well as
legally.’31 Both the legality and the legitimacy of a measure are therefore of influence
for the formal effectiveness of a measure. 

3 THE LAW WHICH IS COMMON TO INTERNATIONAL GOVERNMENTAL 

ORGANISATIONS 

In a special Memorandum on 4 November 1993 by the Under-Secretary-General for
Legal Affairs to the Executive Secretary of the Intergovernmental Negotiating Com-
mittee for a Framework Convention on Climate Change, the following was stated:
‘Within the global framework of international law, each organisation has its own
governing law deriving from its constituent instrument and decisions and resolutions
it adopts, as well as its established practice.’32 However, this does not preclude the
existence of a law which is common to international organisations. Or, as Schermers
& Blokker put it: ‘[I]nternational organisations (…) have much in common. They are
influenced by the same political factors of present-day international relations. They are
all formed by sovereign states which bring their own national interests to each of them.
Basically, they all reconcile the wish of the member states to remain as independent
as possible with the reality of interdependence and the need to cooperate in a certain
area.’33 

Although, obviously, the specific regulations taken in a certain area for which the
organisation has been established (substantive law) will differ, the institutional
questions which international organisations are dealing with do show similarities. The
constituent document will inter alia address the object and purposes of the organisa-
tion; it will provide information on the organs of the organisation (composition,
voting) and on their specific powers; it will provide information on membership of the
organisation; it will provide information on the financing of the organisation; the
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relationship of the organisation with the state in which it has its seat will be addressed,
etcetera. Hence, the law which is common to international organisations does not
prescribe how each organisation should be regulated, but should rather be considered
to be an interpretation manual when studying international organisations. Therefore,
in order to be able to study the powers and the limitations of the UN in the field of
combating terrorism, it will be necessary, first of all, to place the discussion in the
broader picture of the law of international organisations. 

3.1 The UN as a subject of public international law

3.1.1 Qualifying the UN as an international organisation

The UN is generally qualified as an international governmental organisation. Although
a generally accepted legal definition of an international organisation does not exist, it
seems that one does agree on a number of characteristics. According to these charac-
teristics, an international governmental organisation is something that is created
between states, on the basis of a treaty, governed by international law, and with an
organ with a distinct will.34 Especially, the last-mentioned factor causes difficulties.

The UN has all these characteristics: it was created by the 50 founding member
states at the San Francisco Conference in 1945, when they accepted the Charter.35 The
Preamble to the Charter clearly states the founding member states’ desire to establish
an international organisation: ‘Accordingly, our respective Governments, through
representatives assembled in the city of San Francisco, who have exhibited their full
powers found to be in good and due form, have agreed to the present Charter of the
United Nations and do hereby establish an international organisation to be known as
the United Nations.’36 

Different organs are established with their own competences, which suggest a
distinct will on the part of the member states.37 This aspect always seems to be difficult
to prove. Some authors make a direct connection between the distinct will of an organ
and the international legal personality of an international organisation. And, indeed,
there is some connection and reciprocal influence.38 However, the concepts are



Questions of Legality and Legitimacy

39 R.A.Wessel (1999), op cit., p. 247. 
40 R.A.Wessel (1999), op cit., p. 244-251.
41 N. White, ‘Discerning Separate Will’, in: Wybo P. Heere (ed.) From Government to Governance. The

Growing Impact of Non-state actors on the International and European Legal System, Proceedings of
the Sixth Hague Joint Conference held in The Hague, The Netherlands, 3-5 July 2004, p. 31. 

42 See also C. Brölmann, The Institutional Veil in Public International Law; International Organizations
and the Law of Treaties, PhD thesis, Universiteit van Amsterdam, 2005, pp. 141-144, published by
Oxford: Hart, 2007.

43 White (2004), op cit, p. 33.
44 See also Brölmann, op cit. 
45 Ibid. 

39

fundamentally different. While there can be a certain degree to the distinctiveness of
this will, there is no such thing as more or less legal personality. An international
organisation either has legal personality or it does not.39 

This can best be explained by pointing to the difference between the concept of
international legal personality, and the organisation’s capacities. While international
legal personality means that an international organisation is considered to be a subject
of public international law, the capacities of the organisation determine what the
organisation can do. What these capacities amount to depends on the competences that
have been attributed to the organisation.40 

Whether an international organisation has a very extended or more limited separate
will, depends to a great extent on whether the organisation is based upon a contractual
treaty or on a constitutional one, which in its turn influences the flexibility with which
the organisation can use its capacities and competences to adopt to changing circum-
stances, the constitutional treaty being the one with the most flexibility. White con-
cludes that ‘while the existence of separate will is embodied in the concept of interna-
tional legal personality, the extent of separate will is to be found in the nature of those
elements [that contribute to the existence of international legal personality].’41 

An international organisation based on what is qualified as a contractual foundation
therefore also has a separate will, but since the member states remain to all intents and
purposes the masters of the treaty, the extent of this separate will is very limited. In
such a case, an opinion of this organisation could be perceived, although formally an
opinion of the organisation, as merely a collection of the opinions of the governments
of the member states.42 

With organisations based upon what is qualified as a constitution, this is perceived
differently, since these organisations have the potential to develop significant separate
wills, and to adjust to changing circumstances.43 These constitutions can be perceived
as living instruments, and although the original member states did conclude a contrac-
tual agreement to establish the organisation, after that the partners cease to be masters
of the treaty and become subject to it.44 One can therefore conclude that the stronger
the constitution the greater the separate will of the organisation.45 

Although some are of the opinion that the United Nations is merely a collection of
governments, a resolution of the General Assembly or the Security Council adopted
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by the concurring vote of a majority of states, however, is considered as more than a
collection of statements by that same majority. This is irrespective of whether the
resolution that has been adopted encompasses a recommendation in character or a
binding decision. Hence, the actions of the organisation possess their own aura, which
makes them different from the sum of the actions of the collection of states.46 Clearly,
the organs of the UN possess a distinct will, thereby also fulfilling that characteristic
of an international organisation.

Moreover, the practice of the UN shows that the organisation adjusted itself to be
able to respond to the new challenges it was facing. It did not do this through an
amendment of the Charter, but by interpreting its existing powers. This is especially
an indication of the constitutional character of the UN Charter and of the extended
qualification of the separate will of the organisation. 

As mentioned above, according to most descriptions of the characteristics of
international organisations, the final one points to the fact that an organisation is
governed by international law. Ever since the Advisory Opinion of the International
Court of Justice in the Reparations case,47 there has been no doubt that the United
Nations operates in the international arena as a subject of international law. As such
it is therefore subjected to the rules of public international law that are applicable to
international organisations in general and to the specific organisation – in this case the
UN - in particular.48

Of course, not all rules of international law are applicable to international organisa-
tions. Rules on territory or nationality and the exercise of jurisdiction are not of
importance to international organisations.49 The rules of public international law that
are thus applicable to the UN can have different sources. They can be found in treaties,
in customary law and in the general principles of law. However, not all treaties are
open to international organisations. When they are, and an international organisation
is a party to the treaty, then naturally it is bound by its own consent.50 
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Whereas the first source, the treaties to which the organisation is a party, can be
fairly easily determined, this is not the case with the second source, customary interna-
tional law, which always depends on the practice and the opinio iuris of the interna-
tional community. With regard to the application of customary international law to
international organisations, international organisations are equally bound by customary
international law as other subjects of international law.51 The uncertainty lies mostly
in the customary rule status of certain international treaty rules, as, for example, is the
case with some rules that follow from the Geneva Conventions.52 On the other hand,
there seems to be no discussion as to the binding nature of peremptory norms of
international law, also known as ius cogens, on international organisations.53 A
Chapter VII Security Council resolution ordering genocide to be committed will
therefore be considered void.54 

The third source of international law rules that governs international organisations
is the category of general principles of law. This category forms an additional source
of rules of the legal order of international organisations. They will only be applied if
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constitutional or other express norms are not available.55 The category of principles
that might apply in a specific situation will change from case to case. They can be
derived from the legal orders of the member states of the organisation or from the
treaties to which a majority of the member states have adhered.56 Moreover, this is not
a static category, but a category that can easily change due to developments in society.
Some of these principles have been incorporated into treaties, or have gained the status
of customary law. Examples of the application of general principles of law can
especially be found in international administrative law cases, governing the relation
between international organisations and their staff, and in situations that relate to
international criminal law.57 Especially in the jurisprudence of several international
criminal tribunals, many references are made to general principles of law, such as the
principle that a tribunal must be established by law,58 the principle of the equality of
parties, and the principle of specificity.

In the Charter of the UN there are also different referrals to international law.59 The
Charter itself can be considered a treaty in the words of article 5 of the Vienna Con-
vention on the Law of Treaties.60 Even though the conclusion of the Charter preceded
the coming into force of the Vienna Convention of the Law of Treaties in 1980, the
rules on the interpretation of treaties, as laid down in articles 31 to 33 of the Vienna
Convention, are applicable due to their status as rules of customary international law.61

It is clear from the above that the UN is an international organisation and, as such, a
subject of international law. The fact that the UN as an international organisation is
bound by certain rules of public international law implicates that these rules might also
limit its powers. This will therefore be more thoroughly addressed in the following
chapters when dealing with the limitations to the powers of the different organs. 
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3.1.2 International legal personality

After concluding that the UN fulfils the characteristics of being an international
organisation, the next item that deserves some reflection is the status of the interna-
tional legal personality of the UN. Simply put, having international legal personality
means that an international organisation can have rights and obligations. It can
therefore interact with other subjects of international law in the international field.62

There are different theories as to how to determine whether an international
organisation has international legal personality. According to the ‘will approach’, it
should be clear that the member states of the organisation attributed legal personality
to the organisation.63 The ‘objective approach’, on the other hand, claims that the
existence of legal personality does not depend on the subjective will of the member
states, but can rather be deduced from the mere fact that there are international
organisations that possess certain (objective) capacities.64 Among these capacities is
the necessity to have at least one organ with a will which is distinct from its member
states. 

Having international legal personality does not mean that international organisa-
tions possess the same rights and obligations as states do.65 It does mean, however, that
the international organisation can act independently from its member states, having a
will of its own, as far as the object and purposes of the organisation, or even its explicit
powers, allow. 

As is the case with most international organisations, the UN has not explicitly stated
in its Charter whether it has international legal personality. The International Court of
Justice, however, followed the ‘will approach’ to determine whether international
organisations have international legal personality, when it ruled in the Reparation for
Injuries case that the UN has international legal personality. The Court argued,
however, that the necessary will did not need to be expressed explicitly by the member
states, but that it could also be expressed implicitly. The fact that the member states
granted the UN inter alia ‘legal capacity, privileges and immunities in the territory of
each of its Members,’ and created the ability to conclude agreements between the
organisation and its members, all contributed to the conclusion that these activities
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could not be exercised if the organisation did not possess international legal person-
ality.66 

The current prevailing view is that international legal personality is given to
international organisations explicitly or implicitly. The latter follows from the other
explicit powers that have been given to the organisation that cannot properly be
executed if international legal personality would be lacking.67 The Court based its
conclusion on the fact that the founding states had equipped the organisation with
organs with functions and rights that could even demand the cooperation of the
member states, and that for the organisation to achieve the ends for which it was
founded, legal personality is indispensable.68 Moreover, it concluded that not only does
the organisation have legal personality vis-à-vis its Member States (also called
subjective legal personality), but also vis-à-vis third states (objective legal personal-
ity). 

As stated above, having international legal personality means that an international
organisation can be the bearer of rights and obligations. With the ruling of the ICJ in
the Reparations for Injuries Advisory Opinion, in which it was argued that the UN has
legal personality and could hence forthwith put forward a claim against Israel for the
death of Count Bernadotte, it also opened the door to the next conclusion, namely
holding the UN accountable for its actions when these cause damage. This is, however,
both theoretically and practically a very complicated issue. Apart from the practical
hindrance that international organisations, like states, can claim immunity from
jurisdiction when placed before a national court, or the lack of jurisdiction of interna-
tional courts to rule on matters between individuals or states and international organi-
sations – which does not affect the existence of liability as such -, the question is also
whether one should address the organisation or its member states individually or in
concert.69 Without going into the details of this problem, the fact remains that if the
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organisation does not make arrangements to compensate those who have (illegally)
suffered from its actions, and for which it henceforth bears responsibility, there is
practically no means to litigate and claim responsibility. This lacuna can become a
serious threat to the credibility and thus to the legitimacy of the organisation, and
might eventually undermine its effectiveness (see further on in this chapter). 

3.2 Purposes and principles of the UN

With the foundation of an international governmental organisation, the founding
member states were in pursuit of a certain goal, one that could not be achieved by
concluding a multilateral treaty. The purposes and principles of the constituent treaty
are the best general indication of this goal, and serve as a valuable source for interpret-
ing the explicit powers attributed to the different organs of the organisation. 

At the San Francisco Conference on 26 June 1945, 50 states signed the constituent
document of the UN, named the Charter of the United Nations.70 This document was
the result of the negotiation rounds that took place prior to and at the Dumbarton Oaks
Conference in the late summer of 1944, the Yalta Compromise that was reached at the
end of 1944, and finally the San Francisco Conference.71 

Remarkably enough, the Preamble to the UN Charter starts not with a reference to
the founding states, but with the phrasing: ‘We the peoples of the United Nations’.
This formulation expresses the idea of ‘popular sovereignty’ and was, according to a
member of the United States delegation, to express the democratic basis on which the
new organisation for peace and human welfare should rest.72 The Preamble further-
more sets out the intentions of the participating governments. These purposes are the
raison d’être of the United Nations73 and are further clarified in article 1 of the UN
Charter. The principles laid down in the Preamble, and in more detail in article 2 of the
UN Charter, can be considered the standards of international conduct.74 

The purposes and the principles of the organisation play a crucial role in the
interpretation of the powers of the organisation. This follows from the rules of inter-
pretation as laid down in the Vienna Convention on the Law of Treaties. Pursuant to
article 31 of the Vienna Convention, the Charter ‘shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
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context and in the light of its object and purpose’. Apart from the classical methods of
interpreting international law, such as the grammatical interpretation, the historical
interpretation and the systematic interpretation, as laid down in the Vienna Convention
on the Law of Treaties, it is especially the teleological interpretation or the functional
method for the interpretation of constitutions as followed by the ICJ75 that plays an
important role.76 For this teleological interpretation or functional method of interpreta-
tion, the interpretation of the purposes of the organisation is very important. This line
of interpretation was clearly followed by the ICJ in the Advisory Opinion instigated
by the World Health Organisation on the question of the legality of the use of nuclear
weapons.77 When considering the functions and the objective of the WHO, the ICJ
argued that these had to be ‘interpreted in accordance with their ordinary meaning, in
their context and in the light of the object and purpose of the WHO Constitution, as
well as the practice followed by the organisation’.78

The first purpose as mentioned in the Preamble to the Charter is ‘to save succeeding
generations from the scourge of war, which twice in our lifetime has brought untold
sorrow to mankind’. The intention of the founding states was clearly to suppress armed
conflict in the future. The scope of this purpose is further clarified in Article 1 of the
Charter. It reads: 

‘The Purposes of the United Nations are:
1. To maintain international peace and security, and to that end: [a] to take effective
collective measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace, and [b] to bring about
by peaceful means, and in conformity with the principles of justice and international
law, adjustment or settlement of international disputes or situations which might lead to
a breach of the peace;
2. To develop friendly relations among nations based on respect for the principle of
equal rights and self-determination of peoples, and to take other appropriate measures
to strengthen universal peace;
3. To achieve international co-operation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and encouraging
respect for human rights and for fundamental freedoms for all without distinction as to
race, sex, language, or religion;
4. To be a centre for harmonizing the actions of nations in the attainment of these
common ends.’
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This article clearly states that the scope of the organisation’s purpose goes further than
only dealing with war, but also includes threats to the peace, breaches of the peace and
acts of aggression, and, moreover, positive aspects of attaining peace, such as develop-
ing friendly relations, economic development and respect for human rights. It is clear
that the organisation’s aim is to move away from solving problems through violence,
but instead to solve them through other more peaceful means. Thus, while the means
proposed by paragraph 1 of article 1 of the UN Charter are especially designated to
deal with conflicts or threats towards international peace and security when they
already occur, paragraphs 2 and 3 of article 1 of the UN Charter are more meant to
strengthen peace and develop circumstances under which it will be less likely that
international peace and security will be threatened.79 The four paragraphs of article 1
all contain means to attain the purpose of saving ‘succeeding generations from the
scourge of war’.

The first paragraph of article 1, especially when read in conjunction with article 2
(3) on the peaceful settlement of disputes and the prohibition of force as laid down in
article 2 (4) of the Charter and the attributed primary responsibility for the mainte-
nance of peace and security on the Security Council as laid down in article 24 of the
Charter, can be considered to lie at the very heart of the system of collective security.80

This paragraph plays an important role in determining (the extent of) the powers and
the (extent of the) limitations to the powers of the Security Council in exercising its
competences.81

The second purpose as mentioned in the Preamble to the Charter is ‘to reaffirm
faith in fundamental human rights, in the dignity and worth of the human person, in
the equal rights of men and women and of nations large and small’. Although men-
tioned as a separate purpose in the Preamble, it is also part of the means to attain the
first purpose, as becomes clear from the reading of article 1 of the UN Charter. The
same can be stated with regard to the third and the fourth purpose as mentioned in the
Preamble, that refer to justice and international law as well as social progress.

The reference made in the Preamble to ‘reaffirm faith in fundamental human rights’
was a compromise. Some delegations advocated the inclusion of a human rights
charter in the Preamble,82 while especially the United Kingdom and the Soviet Union
objected to this proposal.83 In the end, the Committee I/1 of the San Francisco Confer-
ence decided to leave the drafting of a human rights charter to the General Assembly.84

According to Wolfrum in Simma’s commentary on the Charter of the United Nations,
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however, the second purpose as formulated in the Preamble can be considered a ‘mini
human rights charter’, since it cannot be argued that the Preamble has no legal binding
force.85 

Also paragraph 3 of article 1 merely mentions respect for human rights and
fundamental freedoms, without further clarifying the details of these rights. Neverthe-
less, the fact that it is part of the purposes of the organisation means that the member
states and the organisation have to act in good faith to pursue this goal.

The third purpose mentioned in the Preamble reads: ‘to establish conditions under
which justice and respect for the obligation arising from treaties and other sources of
international law can be maintained’. At the San Francisco Conference, Panama
expressed the view that the United Nations should not only act as a political organisa-
tion, but that it should also be committed to international law.86 Although formulated
as a purpose, one could therefore interpret this wording as a principle by which the
organisation should act. However, the drafting history shows that this might not
necessarily be the case for all UN actions. Especially with regard to the powers of the
Security Council to take effective collective measures, it is debated whether or not
these are limited by the principles of justice and international law.

The last purpose as formulated in the Preamble is ‘to promote social progress and
better standards of life in larger freedom’. Just as the other purposes formulated, the
fourth one contributes to the notion of positive peace, meaning that ‘peace’ is more
than the absence of war.

Finally, paragraph 4 of article 1 of the UN Charter87 suggests a vision of a society
of States transforming into a community of States, ‘facilitated by the sharing of com-
mon goals, as well as by the means through which these goals are to be achieved’.88

Both the Preamble to and article 2 of the UN Charter formulate the principles of the
organisation. The principles, together with the purposes, as mentioned above, set the
outer limits within which the organisation and its member states can operate. When
interpreting the explicit powers and limitations of the organisation, the principles play
an important role. The principles laid down in article 2 of the UN Charter do not only
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set rules of behaviour for the organisation,89 but are also explicitly directed towards the
member states.90 

Although the principles can be referred to as rules of behaviour, their reference to
principles might easily lead to a misconception with regard to their ability to impose
obligations upon the organisation and its member states. Especially paragraphs 2-7 are
undisputedly considered to impose legal obligations upon the organisation and its
member states.91 In the Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in accordance with the Charter of
the United Nations,92 these same principles are reflected and elaborated upon, in order
to further clarify their meaning and scope of application.

The principles of the UN include the principle of sovereign equality of its member
states,93 the obligation to act in good faith,94 the obligation to settle disputes
peacefully,95 the prohibition of the unilateral threat or use of force by member states,96

the obligation of sincere cooperation with the actions of the UN,97 the obligation of the
organisation to ensure that non-members of the UN act in conformity with the princi-
ples as far as necessary for the maintenance of international peace and security,98 and
the obligation of the organisation not to intervene in the domestic jurisdiction of its
member states.99 

The obligation of good faith, although it seems to address the member states,
should according to De Wet be considered to address the organisation as well.100 De
Wet refers to the first sentence of article 2, which indicates that the members have to
act in good faith both when acting individually and as organs of the United Nations,
since this sentence states that the organisation and the member states have to act in
accordance with the principles of the Charter. She links the principle of good faith to
the principle of equitable estoppel, using this line of argument to prove that the
organisation is bound to respect the core principles of human and humanitarian rights.
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The fact that under the auspices of the UN the main human rights instruments101 have
been developed, including an extensive system for monitoring implementation, as was
envisioned in article 1 (3) and articles 55 and 56 of the Charter, means that, according
to De Wet, the organisation is estopped from acting contrary to the core principles of
human rights.102 Orakelashvili, on the other hand, convincingly argues that the concept
of estoppel is not needed to explain the legal restraints on the powers of the Security
Council, since the Security Council is anyway bound by the legal restraints that follow
from the Charter, irrespective of any practice which might estop the organisation from
acting in violation of the good faith principle.103 Whereas De Wet uses the formula of
good faith and the principle of equitable estoppel to add another argument to support
the conclusion that the Security Council is bound by the core fundamental human
rights of the Charter, Orakelashvili rightfully claims that one cannot use both argu-
ments to support the same conclusion. They are mutually exclusive. Either one should
claim that the Council is bound by the core fundamental human rights as laid down in
the Charter, or one argues that the Council is not bound by the core fundamental
human rights as laid down in the Charter, but is nevertheless bound by these funda-
mental rights because of its practice which estoppes it from acting in violation of the
principle of good faith.

Article 2 (4), as mentioned before, plays an important role and can be seen as the
cornerstone of the system of collective security.104 The prohibition on the use of force
is one of the most distinctive accomplishments of the UN Charter, and distinguishes
this organisation from its predecessor, the League of Nations. The prohibition on the
unilateral threat or use of force, while already a norm of customary international
law,105 is even considered to be ius cogens, or a peremptory rule of international law.106

Article 2 (1) and 2 (7) state the principle of sovereign equality and the prohibition
on intervening in the domestic jurisdiction of member states. However, the respect for
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these principles can be limited by the application of enforcement measures based upon
the powers of the Security Council under Chapter VII of the Charter. Although,
originally, especially the principle of article 2 (7) was of great importance and was
referred to by member states in the past, nowadays the notions of sovereign equality
and matters falling within the domestic jurisdiction of member states have decreased
with the increasing development of the jurisdiction of the UN itself. After all, grave
and systematic violations of human rights and humanitarian rights are no longer
considered to fall under the domestic jurisdiction of member states, thereby excluding
the United Nations from intervening.107 

As stated before, the purposes and the principles of the organisation play a crucial role
in the interpretation of the powers and the limitations of the organisation. The extent
of the powers and the limitations thereon will in general be further explored in the next
section, and more specifically with regard to the powers of the General Assembly and
the Security Council to take measures in the field of combating terrorism in chapter
III. 

3.3 Attribution of powers

3.3.1 General theory

In the former subsection it has been explained that States have founded international
organisations for specific purposes. To make it possible for the international organisa-
tion to act in pursuit of these purposes, it will be necessary to attribute powers to the
international organisation. Although the powers of states follow from their quality as
sovereign entities, which means that states have all the powers they wish, as long as
they are not contrary to international law, this is not the case with international
organisations. International organisations do not have the capacity to generate their
own competence,108 but depend on and are limited to whatever powers have been
attributed to them by their founding States for the pursuance of the objectives of the
organisation. This is called the principle of attribution of powers or the principle of
speciality.109 

The constituent document of an international organisation can attribute compe-
tences to the organisation in general, but can also attribute specific competences to its
organs. These competences could imply decision-taking capacities. It also follows
from the constitutional document what the procedure will be to take decisions and
whether these decisions are merely recommendations, or whether they are binding. 
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Since states are by nature very reluctant to give away control on aspects that
normally fall within their sovereign power, the limit-setting ideology of the principle
of attribution in itself is not always enough to reassure states that the organisation,
although an autonomous entity, will not become the ‘sorcerer’s apprentice’,110 so that
some extra explicit limits may be included in the constituent document. Article 2 (7)
of the UN Charter fulfils this task,111 although its current meaning, considering the
broad interpretation of the powers of the UN Security Council, is definitely minimised,
if not nullified (see the previous subsection).

The principle of attribution of powers entails that international organisations do not
possess a Kompetenz-Kompetenz,112 or a competence to decide what competences the
organisation itself possesses.113 However, the ICJ has stated ‘when the Organization
takes action which warrants the assertion that it was appropriate for the fulfilment of
one of the stated purposes of the United Nations, the presumption is that such action
is not ultra vires the Organization’.114 When the ICJ argues that there is a presumption
of legality, it in fact refers to the doctrine of implied powers in the case that there are
no explicit powers to refer to. Only in the absence of an explicit power, and when the
doctrine of implied powers does not provide a legal basis for certain action by the
organisation, will it be possible that the organisation’s action amounts to an ultra vires
action, since the organisation does not possess a competence to define its own (new)
powers. At first glance, there seems to be a contradiction in these two statements, but
in fact it demonstrates the fine balance that has to be sought between those compe-
tences that are explicitly granted to the organisation or its organs, the competences that
can be implied based upon the explicit competences or the purposes of the organisa-
tion, and those actions that will fall outside the scope of the organisation, and would
therefore amount to actions ultra vires the organisation. 

It follows from the principle of attribution of powers that there are both internal and
external elements to the limitation on the powers of the organisation. The internal
limitations are of course determined by the purposes and principles of the organisation
as laid down in the constituent treaty (see section 3.2) as well as by the explicit powers
attributed to the organisation or its organs, and the internal delimitation of powers
between organs. The external limitation with regard to the addressees of the measures
follows from the general rule pacta tertiis nec nocent nec prosunt (a treaty cannot bind
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non-members).115 The external limitation with regard to the subject-matter of the
measures follows from the limitations set by the conventions to which the organisation
as such is a party,116 or by rules of customary international law, especially those that
can be qualified as ius cogens,117 or as the core principles of human rights.118 

On the control of powers, there is no general rule. Every international organisation
has a different way of dealing with this aspect. The International Court of Justice is of
course the main judicial organ of the UN. Nevertheless, it does not have the function
of a constitutional court. The Court’s function as a controlling organ is therefore
limited. Only in Advisory Opinions, or in a case between states in which a power of
a UN organ is questioned, can the Court assess the legality of actions by UN organs.119

3.3.2  Attribution of powers to the United Nations

The competences attributed to the United Nations and its organs are laid down in the
UN Charter. As mentioned before, the purposes and principles of the organisation
sketch its competences. The competences attributed to the different organs of the
organisation are laid down in several Chapters of the UN Charter. The Charter,
therefore, also provides for a delimitation of the powers between the different organs.
If an organ can exercise a certain power, it depends both on whether the procedural
requirements have been fulfilled and on whether the topic belongs to the scope of the
powers of the specific organ (material or substantive validity).120 To give an example,
the General Assembly is empowered to adopt measures in the field of peace and
security (material validity),121 but has to make sure that the Security Council is not
exercising its powers on the same topic (procedural validity).122 

For the purpose of this research project, it is essential to study the powers of the
General Assembly and the Security Council, since they are the key actors in the field
of combating terrorism. In the next chapter the competences of these organs will be
dealt with in more detail. Here, I will confine myself to some general remarks with
regard to the competences of these organs. 
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3.3.3 Attribution of powers to the General Assembly

The General Assembly, to begin with, is the plenary body of the organisation. The
principle of sovereign equality in article 2 (1) UN Charter is materialised in article 9
of the UN Charter, in which all member states have been granted a seat in this body,
and subsequently one vote. The organ may, as stated in article 10 of the UN Charter,
‘discuss any questions or any matters within the scope of the present Charter or
relating to the powers and functions of any organs provided for in the present Charter,
and, except as provided in Article 12, may make recommendations to the Members of
the United Nations or to the Security Council or to both on any such questions or
matters.’ Basically, this means that the General Assembly is competent in all fields
that fall within the purposes of the United Nations to discuss such topics, and that it
can even make recommendations on all topics, as long as the Security Council is not
dealing with the same matter. The latter limitation follows from article 12 (1), which
reads that ‘[w]hile the Security Council is exercising in respect of any dispute or
situation the functions assigned to it in the present Charter, the General Assembly shall
not make any recommendation with regard to that dispute or situation unless the
Security Council so requests’. Article 11 (1) further specifies that ‘[t]he General
Assembly may consider the general principles of co-operation in the maintenance of
international peace and security, (…) and may make recommendations with regard to
such principles to the members or to the Security Council or to both.’ Although, the
General Assembly can apparently on its own initiative put general questions regarding
international peace and security on its agenda, it, according to Article 11 (2),123 needs
to refer the question to the Security Council if action is necessary. This is mostly the
case when it concerns specific, incident-related aspects of international peace and
security.124 The General Assembly can therefore deal with questions such as disarma-
ment, since this topic is of general concern to international peace and security.

The General Assembly has established six Committees to deal with the core issues
of UN policy-making: (a) First Committee: on disarmament and international security;
(b) Second Committee: on economic and financial matters; (c) Third Committee: on
social, humanitarian and cultural matters; (d) Fourth Committee: on special political
and decolonisation matters; (e) Fifth Committee: on administrative and budgetary
matters; (f) Sixth Committee: on legal matters. All member states are represented in
these Committees.
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Although the recommendations of the General Assembly are, by their very nature,
non-binding, one should not underestimate the effect that some resolutions, especially
the ones that have been adopted unanimously or by consensus, have on a political
level. Moreover, such resolutions can also contribute to the formulation of legal
principles, and can even be considered to constitute evidence of customary interna-
tional law, either by fulfilling the requirement of opinio iuris, or by helping to crystal-
lise emerging customary international law, or by the formation of new customary
international law.125 Some are of the opinion that the adoption of a resolution in the
General Assembly can be interpreted to constitute the conclusion of an agreement
under international law in the sense of article 38 (1) of the Statute of the ICJ.126 This
would be the case as far as the consent expressed in the voting procedure indeed
expressed the ‘will’ of the state to enter into a treaty. Whether this is a general under-
standing of the voting procedure in the General Assembly can be disputed, but it is
clear that the Assembly, especially through the work of its 6th or Legal Committee,
contributes to the codification of international law. 

In the field of combating terrorism, the General Assembly has over the years used
its general powers to deal with this issue by adopting several resolutions that either
dealt with the topic directly or indirectly by addressing, for example, the root causes.127

The General Assembly’s Sixth Committee has especially been occupied with the
drafting of several treaties on aspects of combating terrorism.128 The activities of the
General Assembly in the field of combating terrorism will be dealt with in more detail
in chapter IV. 

3.3.4 Attribution of powers to the Security Council

The Security Council of the United Nations, with its 15 members, is the executive
body of the United Nations entrusted with the ‘primary responsibility for the mainte-
nance of international peace and security’.129 Its specific powers are, according to
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article 24 (2),130 laid down in Chapters VI, VII, VIII and XII of the UN Charter. Article
24 (1) notes that the Members of the UN have conferred this primary responsibility
upon the Security Council ‘in order to ensure prompt and effective action by the
United Nations’. 

The interpretative question that is raised from reading article 24 is whether or not
article 24 can function as a legal basis for Security Council action that does not already
fall under the scope of Chapters VI, VII, VIII and XII of the UN Charter, as referred
to in article 24 (2). The fact that article 24 (2) refers to the Security Council’s ‘specific
powers’ suggests that the Security Council also possesses general powers that are not
listed in article 24 (2).131 Moreover, references are made to Security Council actions
in other Chapters than the ones mentioned in article 24 (2), which could support the
former argument that article 24 (2) does not give a limitative enumeration. However,
the latter observation is in itself not supportive of the argument that the Security
Council has henceforth general powers, since it could just as well function as an
argument for the opposite conclusion: the fact that article 24 (2) mentions specific
powers means that there have to be other powers as well, which one can indeed find
in other Chapters of the Charter. This does not therefore necessarily imply that there
exists a ‘rest’ category of general powers (which can be based upon article 24) that is
not yet covered by the other explicit powers that are mentioned in other places in the
Charter.132

Apart from the question whether the Security Council has more powers than the
ones listed explicitly in the Chapters mentioned in article 24 (2), the question is also
what the scope of those other powers would be. If one accepts the argument that the
Security Council has a general undefined power to act promptly and effectively for the
maintenance of international peace and security, the question is what the limits of this
power are. Do only the purposes and principles of the Charter set limits on the powers
of the Security Council in this case? Or should one also consider a delimitation of
tasks between the General Assembly and the Security Council, in the sense that the
General Assembly can consider general aspects that pose a threat to international peace
and security, while the Security Council deals with actual specified threats to interna-
tional peace and security, as a limitation to the general power of the Security
Council?133 Clearly, the Charter itself does not provide an answer to this question.
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Turning to an assessment of the potential legitimacy (see section 4 for an explanation
of the concept) of any activities of the Security Council allegedly based on the general
power of article 24 of the Charter might, however, provide some interesting findings
on the potential formal effectiveness of activities of the Security Council based on the
general power in comparison to the potential legitimacy and thus the formal effective-
ness of the same kind of activities when adopted by the General Assembly.

Since the decisions of the Security Council are, according to article 25 of the UN
Charter, binding upon the members of the UN, the consequences of these decisions can
be very extensive for member states, and thus the questions posed above are very
relevant. However, no clear answers can be found in the doctrine or practice and so it
remains a topic of discussion every time the Security Council claims to have a power
that cannot be based upon the explicit powers granted to it in especially Chapter VII
of the Charter. 

The generally prevailing opinion on the interpretation of article 25 is that there is
no unambiguous interpretation of this article.134 The problem lies especially in the
interpretation of the term ‘decision’. No doubt, this term refers to the decisions taken
by the Security Council under Chapter VII of the UN Charter. The question is, how-
ever, whether the term ‘decision’ as used in article 25 is limited to the decisions taken
under Chapter VII of the Charter. The consequence of the latter interpretation would
be that the term ‘decision’ as used in article 34135 would not have the binding force that
follows from article 25. According to Delbrück, this assumption would not be
tenable.136 The fact that the article on the binding force of decisions is placed in the
general Chapter on the powers of the Security Council, and not in Chapter VII itself,
is also supportive of this assumption. The International Court of Justice in the Advi-
sory Opinion in the Namibia case also underlines this point of view.137

Although it seems that there is no consensus on the prevailing interpretation of the
scope of articles 24 and 25, one does agree that the core task of the Security Council,
namely the maintenance of international peace and security, can be exercised by
especially two means: firstly, the pacific settlement of international disputes that are
likely to endanger international peace and security, and, secondly, taking enforcement
measures. Chapter VI sets out the various means to settle disputes pacifically. These
means can be used in situations that are ‘likely to endanger the maintenance of
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international peace and security’.138 Chapter VII, on the other hand, offers means to be
used in situations beyond the point where they are likely to endanger international
peace and security, but in situations that have reached the status in which the Security
Council can ‘determine the existence of any threat to the peace, breach of the peace
or act of aggression’.139 Using its powers under Chapter VII presupposes that either the
situation as described under Chapter VI is not applicable, or that the means that follow
from Chapter VI were not sufficient to deal with the situation.140 

With regard to combating terrorism, the Security Council has especially made use
of its powers under Chapter VII of the UN Charter by declaring that specific terrorist
attacks are a threat to international peace and security,141 and even declaring that
terrorism in general is a threat to international peace and security.142 The Security
Council subsequently adopted measures to deal with the threat. 

The measures that can be adopted under Chapter VII of the UN Charter can be
divided in two categories: non-military143 and military measures.144 While measures
based upon article 24 of the UN Charter, if at all possible, have no other limitation
than the purposes and the principles of the Charter, the Chapter VII measures can only
be adopted if the Security Council has indeed determined that a certain situation poses
a threat to the peace, a breach of the peace or an act of aggression. It is entirely up to
the discretion of the Security Council to determine what situation qualifies as such.
The conditions laid down in article 39 can therefore be considered to be first of all a
procedural limitation to the powers of the Security Council under Chapter VII of the
UN Charter. Others can only check whether the Council has qualified a particular
situation according to any of the listed qualifications in article 39, but not whether the
Council was correct in its assessment. The text of article 39 as such does not give any
guidance as to the interpretation of the different situation. The practice of the Security
Council shows that article 39145 can be interpreted very broadly, since its application
has not been restricted to interstate conflicts, but has also been declared applicable to
internal conflicts.146 Grave violations of human rights and humanitarian law have been
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interpreted as constituting a threat to international peace and security,147 opening the
possibility for the Security Council to take enforcement actions to put an end to these
violations. Other examples of broad interpretations of the terms in article 39 are the
qualifications of violations of democratic principles148 and the proliferation of weapons
of mass destruction149 as threats to the peace. As mentioned earlier, the Security
Council has also qualified insufficient actions by states against terrorism as threats to
the peace, and has recently moved to the more general condemnation of ‘any act of
international terrorism’ as a threat to international peace and security.150

Although the Security Council also has the power based on article 39 to make
recommendations to the member states, it is more interesting to consider the power to
take decisions in accordance with articles 41 and 42. Moreover, these decisions are
binding on the member states, and, according to article 103 of the UN Charter,151

prevail in a case of conflict over other obligations that follow from international
agreements concluded by the member states. 

The range of activities that can be taken under article 41 of the UN Charter152 is
very broad and is only restricted by the fact that they cannot involve the use of force,
since those measures should be based on article 42 of the Charter.153 The only other
restriction to the power laid down in article 41 is that the measures taken have to fall
within the general framework of Chapter VII of the Charter. Although article 41
mentions some measures that fall under the scope of this article, the Security Council
is not restricted in taking only those measures mentioned in the article. Measures that
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have frequently been issued include arms embargoes,154 travel bans,155 and the freezing
of financial assets,156 but also the creation of international criminal tribunals,157 the
establishment of interim administrations158 or other legal determinations.159 Because
measures taken under Chapter VII of the Charter are in principle not necessarily
measures against a law breaker, but can be employed whenever this appears necessary
for the maintenance or restoration of international peace and security, any measures
taken, based upon the powers laid down in article 41, should not be considered to
possess the character of punitive sanctions, but should merely be considered to be
enforcement measures adopted to command a change of conduct on the part of the
addressees in order to restore or maintain international peace and security.160 Hence,
they are of a conditional and temporary character.161 

The practice of the Security Council in using sanctions as an enforcement
measure,162 however, has resulted in a substantive change. While the Security Council
used to implement general sanctions or embargoes in the sense that it did not discrimi-
nate as to who would be targeted, it now rather implements so-called ‘smart’ or
targeted sanctions, and thus singles out the groups or individuals it holds responsible
for the threat or breach of the international peace and security, and consequently wants
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to pressure them to change their behaviour. These smart sanctions no longer affect a
whole population (like, for example, in Iraq in the 1990s163), but aim at only hitting
those responsible for the breach of the peace.164 Originally, the Security Council only
took action against states or those responsible in states, but it has recently broadened
its field, and is now also taking action against non-state actors and individuals.
Whether the Security Council is acting within its powers, however, is a topic which
is subject to dispute in both doctrine and the international community. As far as these
targeted sanctions are adopted as measures to combat terrorism, they will be the topic
of further analysis in the following chapters. 

Based on article 42 of the UN Charter,165 the Security Council can take military
actions to restore or maintain international peace and security.166 Although article 43,
which should make it possible for the Security Council to have military personnel
contributed by member states at its disposal, has never become operational, the
Security Council, when using its powers under article 42, authorises member states to
use force to restore international peace and security.
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Since article 42 offers one of the two exceptions to the prohibition on using force,
the Security Council authorisation to ‘use all necessary means’167 plays an important
role in the system of collective security. The requirements that have to be fulfilled
before such an authorisation can be given are obviously, first of all, the procedural
limitation of the determination of a situation as forming a threat to or a breach of the
peace or an act of aggression, as laid down in article 39, and, secondly, it has to be
clear that the enforcement measures that can be taken under article 41 are inadequate
to restore or maintain international peace and security.168 

With regard to the internal limitations on the powers of the Security Council, the
purposes as laid down in article 1 of the UN Charter play an important role. The first
paragraph of article 1 points to the important role which the UN has to play in the field
of maintaining international peace and security. It reads as follows:

‘1. To maintain international peace and security, and to that end: [a] to take effective
collective measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace, [b] and to bring about
by peaceful means, and in conformity with the principles of justice and international
law, adjustment or settlement of international disputes or situations which might lead to
a breach of the peace;’

This formulation was the result of long negotiations during both the Dumberton Oaks
Conference and the San Francisco Conference. This paragraph consists of two parts.
The introductory sentence of the paragraph describes the purpose: to maintain interna-
tional peace and security. Subsequently, this paragraph mentions two means to attain
this goal, namely [a] to take effective collective measures and [b] to bring about, by
peaceful means, an adjustment or settlement of international disputes or situations
which might lead to a breach of the peace. 

When interpreting the scope of the powers of the UN, and especially the powers of
the Security Council, one phrase in paragraph 1 of article 1 is particularly interesting.
This concerns the phrase that relates to the peaceful means to maintain international
peace and security, namely: ‘in conformity with the principles of justice and interna-
tional law’. Especially interesting is the fact that this phrase in embedded in the
paragraph that relates to the employment of peaceful means, and not in the paragraph
that relates to the taking of effective collective measures. For the interpretation of the
scope of the powers this difference is essential. During the negotiations in San Fran-
cisco, it was suggested that this formulation should apply to all the activities under-
taken to maintain international peace and security, including the taking of effective
collective measures. A majority in favour for this position was, however, not received.
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According to Wolfrum in the comprehensive interpretative work on the UN Charter
edited by Simma: ‘The view was expressed that it was important that the Security
Council should have the power to bring about an end to hostilities without considering
whether one side could legally have recourse to armed force.’169 In other words, when
acting in accordance with the powers under Chapter VI – which especially concen-
trates on the peaceful settlement of disputes - the Council has to act in accordance with
the principles of justice and international law. However, the activities based upon the
powers of Chapter VII of the Charter do not have to be in accordance with the general
principles of justice and international law, but merely need to be in conformity with
the purposes and principles of the Charter.170 Several authors share this position.171 In
their opinion, the purpose of the founding states was clearly to give the Security
Council room to manoeuvre when acting in pursuance of maintaining or restoring
international peace and security, or as stated in the words of Frowein and Krisch:
‘under the Charter, peace takes precedence over justice’.172 

Apart from the discussion on the extent of the limits on the powers of the Security
Council that follow from article 1 (1) of the Charter, the powers of the Security
Council are also limited by the other purposes and principles of the Charter (see
section 3.2) and the peremptory norms of ius cogens.173 As stated earlier, article 1 (3)
of the Charter refers to respect for human rights norms. The Security Council should
therefore act in the spirit of this purpose (the principle of good faith) and a ‘complete
disregard’ for these norms would surely violate the Charter.174 

Given the fact that humanitarian law and human rights, as referred to in the Charter,
are perceived as guidelines in the exercise of powers, it is ultimately the Security
Council that strikes the balance between the enforcement measures it feels are neces-
sary to maintain or restore international peace and security and respect for human
rights.175 However, since the Security Council has recently shown that gross violations
of human rights could trigger enforcement actions, one can expect that it has adopted
human rights norms in its daily activities and will not (lightly) derogate from the
human rights regime by its activities. The Security Council has also shown that
especially when it adopts economic sanctions, it is aware of the humanitarian conse-
quences, and tries to either target the sanction more precisely or to build in some
exception clauses in order to prevent the adopted regime from possibly becoming a
source of human rights violations. 
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3.4 Implied powers

The legality of the institutional or normative acts176 of international organisations
depends on both procedural (formal) validity and substantive validity.177 According to
the principle of attribution of powers, the answer to the question whether an act of an
international organisation falls within the powers of its organs can be found in the
constitutive treaty. However, the powers or competences of international governmental
organisations are not delimited in an immutable way.178 Since the changes in the world
and in the international relations between states could not be foreseen when the UN
Charter was drafted immediately after the Second World War, it was impossible to
anticipate these developments when attributing those powers to the organisation and
its organs that would form the legal basis for the functioning of the international
organisation.

Over the years, however, the UN has proved to be capable of meeting these
challenges by using its powers in a flexible way in order to meet the needs of the
international community and in pursuit of its purposes and goals. The ability to meet
the challenges to the purposes of the organisation is, in fact, what distinguishes in-
ternational organisations from mere agreements between states laid down in treaties.179

The need to adopt to changing circumstances, and to make sure that organs will
have the means necessary to enable the organisation to function effectively and attain
its aims has led to the formulation of the doctrine of implied powers,180 according to
which an organisation ‘must be deemed to have those powers which, though not
expressly provided in [the constituent treaty, BvG], are conferred upon it by necessary
implication as being essential to the performance of its duties’.181 

The implied powers doctrine also applies to the functioning of the organs of the
organisation. This may be one of the elements which have led the International Court
of Justice to formulate a general presumption of the competence of international
organs in the following terms: ‘when the Organisation takes action which warrants the
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assertion that it was appropriate for the fulfilment of one of the stated purposes of the
UN, the presumption is that such an action is not ultra vires the Organisation.’182

The UN Charter, as the constitution of the UN organisation, lays down the legal
foundation and framework for the activities of the international organisation. By
interpreting the legal foundation and the framework in an evolutionary and teleological
way, the organisation can, despite changing international relations, continue to
function efficiently, so that it can effectively perform its given purposes and func-
tions.183 It is thanks to this capacity that the organisation has been able to survive. 

The method used to adapt to the changing circumstances has, in most cases, been
the broad interpretation of powers. The inherent and implied powers theories are clear
examples of this method, since in their interpretation of the attributed powers they go
beyond the explicit text of the provision that creates the legal basis for a certain power.
A way of explaining the existence of implied powers is to refer to the ‘effet utile’ of
the treaty rules. According to this rule of interpretation the organisation’s powers,
which are after all laid down in treaty rules, should be interpreted to guarantee their
fullest effect.184 According to this line of argument, implied powers can only be
derived from those powers that have been attributed explicitly to the organisation. The
International Court of Justice in the Reparation for Injuries case, however, went one
step further by relating the powers to be implied not to an express provision, but rather
to the functions and objectives of the organisation. The ICJ stated:

‘Under international law, the Organisation must be deemed to have those powers which,
though not expressly provided in the Charter, are conferred upon it by necessary
implication as being essential to the performance of its duties.’185

Even though this wider version of the implied powers theory is the prevailing interpre-
tation,186 it is no guarantee for a trouble-free interpretation of the powers of organisa-
tions. Especially this wide application of the implied powers theory is vague where it
comes to the limits of powers, and the extent to which this interpretation can be
followed. The possibility to imply the powers of the organisation does not however
mean that there are no limits to these implied powers. The Security Council cannot
therefore override specific limitations that follow from the Charter, let alone ius
cogens by using its implied powers.187 

To circumvent the problems in interpreting the scope of implied powers, some
authors even advocate an inherent powers theory, according to which the organisation
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has those powers it requires to fulfil its aims, as long as those acts are not explicitly
prohibited in the organisation’s constituent document.188

 The flexibility that comes with the doctrine of implied powers, and certainly with
the doctrine of inherent powers, also carries the risk of undermining the legitimacy and
effectiveness of the acts of the organisation. This will especially be the case when the
interpretations of the implied powers stretch the original meaning of the articles of the
UN Charter. 

Especially (but not exclusively) the practice of the Security Council, and in
particular the enforcement actions adopted under Chapter VII of the UN Charter, have
changed dramatically since the end of the Cold War. This practice demonstrates
several examples of enforcement actions that are not based on explicit powers in the
Charter,189 but have to be based on a very stretched interpretation of implied powers.
These actions are therefore perceived as having at the very least a dubious legality, and
take place in a so-called legally grey area. These are the situations in which it is not
crystal clear that the activities undertaken follow from the powers laid down in the UN
Charter. 

It started with a broad interpretation of the concept of ‘threat to the international
peace and security’ for the purpose of taking enforcement actions in the field of
internal conflict. Nowadays, the (spread of the) disease HIV/AIDS is even considered
to be a threat to international peace and security.190 

Moreover, the character of enforcement actions has changed, and now allows for
the establishment of, for example, ad hoc international criminal tribunals as long as
it is a measure which is necessary for the restoration or maintenance of international
peace and security. On an international political level, as well as among academics,
these developments have led to some heated discussions on the legality of these
actions. 
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The measures taken by the Security Council in the field of combating terrorism also
show aspects of a broad interpretation of Security Council powers. These measures
vary from sanctions against governments to targeted sanctions against individuals. The
latter, especially, raises questions as to the legality of the measure, considering the
scope of the powers of the Security Council and the limitations on this power. These
kinds of measures could be qualified as quasi-judicial (see the analysis in chapter VII),
since the Sanctions Committee, established to draft the list of individuals and entities
whose financial assets must be frozen, acts as a quasi-tribunal by deciding on nomina-
tions and de-listing matters. But other measures taken by the Security Council lay
down very specific obligations and new general norms for the Member States in the
field of the financing of terrorism. Since almost the exact same substance of obliga-
tions is laid down in the Convention against the Financing of Terrorism, this Security
Council measure rather qualifies as a quasi-legislative measure.

Clearly, the Security Council in the fight against terrorism has made use of its
implied powers. In order to be better able to assess the legality and the legitimacy of
these measures in the following chapters, it is important to further qualify and catego-
rise the different kinds of measures that have been adopted by the Security Council as
a result of the implied powers theory.

3.5 Categorising the Security Council’s activities

Before going into the specifics of Franck’s model when questioning the legitimacy of
the grey-area activities of the Security Council, it is helpful for a better analysis to
qualify whether the Security Council is acting in an executive, legislative or judicial
capacity.191 Clearly, the division of powers, as is common in national systems, is not
in the same way applicable to the UN. However, qualifying the different functions as
such provides information on the way checks and balances should be applicable in
each specific situation. Each function, after all, relates in a different way to the checks
and balances that should be respected in order to prevent a power from becoming
limitless.

It is clear, as was stated by the Appeals Chamber of the International Tribunal for
the Former Yugoslavia in the Tadic Case, 
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‘that the legislative, executive and judicial division of powers which is largely followed
in most municipal systems does not apply to the international setting nor, more specifi-
cally, to the setting of an international organisation such as the United Nations. Among
the principal organs of the United Nations the divisions between judicial, executive and
legislative functions are not clear-cut. Regarding the judicial function, the International
Court of Justice is clearly the “principal judicial organ”. There is, however, no legisla-
ture, in the technical sense of the term, in the United Nations systems and, more gener-
ally, no Parliament in the world community. That is to say, there exists no corporate
organ formally empowered to enact laws directly binding on international legal subjects.
It is clearly impossible to classify the organs of the United Nations into the above-
discussed divisions, which exist in the national law of States. Indeed… the constitutional
structure of the United Nations does not follow the division of powers often found in
national constitutions.’192

Notwithstanding this lack of a division of powers within the United Nations, it has
been suggested that, where the Security Council goes beyond its primary task of
maintaining or restoring international peace and security in a more executive manner,
a functional separation of powers would enhance the legitimacy of these measures.193

As becomes clear from the above, the Security Council acts, in principle, in a police
function, and even though its activities in this field do not have many limits and the
political freedom is very wide, the measures taken are mostly qualified as preventive
and temporary.194 This is because the Security Council acts as a police force and not
as a jury. As was explained in 1945, the Security Council ‘does not have to wait until
there is a determination of who is right and who is wrong’, but its task is ‘to stop the
fighting or to remove the threat to the peace as soon as possible’.195 Its actions are thus
intended to be temporary (namely to stop the threat or a breach of the peace) and with
a preliminary effect (without the intention to ‘rule’ in a definite manner on any
dispute). 

However, sometimes the effects of the activities of the Security Council are more
far-reaching and, to a certain degree, even fit the description of (quasi-)judicial,
(quasi-)legislative, or administrative.196 One could of course argue that these new
functions performed by the Security Council are necessary to meet the ultimate goal
of the organisation, namely maintaining and restoring international peace and security,
and that the original capacities, as based on the powers laid down in the Charter or as
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they were intended to be interpreted, are no longer able to face the security challenges
that the current world community is facing. One would, however, need to agree on a
very broad interpretation of the implied powers theory to justify these developments
in the powers of the Security Council.

Without trying to be exhaustive in qualifying Security Council actions as judicial,
legislative or administrative, some examples of these newly found functions of the
Security Council might clarify the problem.

As an example of the Security Council acting in a quasi-judicial function, one
could point to the establishment of the United Nations Compensation Commission,
which evaluates losses suffered as a result of Iraq’s invasion of Kuwait and resolves
disputed claims as to Iraq’s liability for those losses.197 The Governing Council, the
Compensation Commission’s principal body, consists of the members of the Security
Council. Although the Compensation Commission is not meant to be a court, it does
examine individual claims, verifies their validity, evaluates losses, and assesses
payments. In that sense, one could say that at least these activities qualify as quasi-
judicial.198 Although the Governing Council established some guidelines regarding the
claims procedure, in the end the representatives that take a seat in the Governing
Council are not acting as individual, impartial, independent individuals, but as govern-
ment representatives, which makes this procedure very vulnerable to all kinds of
political bargaining. Even when one would decide that the establishment of this
Commission is within the powers of the Security Council, then this procedure would
still lack the kind of legitimacy that can be expected from activities with a quasi-
judicial function. 

Whether one would qualify a certain act as quasi-legislative, and therefore deviat-
ing from the Security Council’s main function as a ‘policeman’ of world peace,
depends on the definition of a legislative act which is used. If one would consider as
a legislative act any act that is unilateral in form, creating or modifying some element
of a legal norm, and is general in nature, then even economic sanctions would qualify
as such,199 even though these sanctions are mostly used as a temporary measure to
pressure a state to change its behaviour, which would restore international peace and
security. Others therefore consider such acts as the concrete execution of the powers
of article 41 of the UN Charter, as they are exercised with regard to concrete cases in
the context of restoring or maintaining international peace and security.200 This is,
however, not the case with Security Council resolution 1373 (2001), which is not
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applicable to a concrete case, but is of a general nature. In the resolution states are
obliged inter alia to criminalise terrorist acts and to freeze the financial assets of
terrorists or terrorist organisations. The Security Council thus lays down, in a unilateral
way, completely new norms. This measure is not temporary. Many authors have
qualified this action of the Security Council as its first true legislative act.201

Apart from the question whether the (quasi-)legislative, (quasi-)judicial or adminis-
trative activities of the Security Council fall within the (material) scope of its powers,
there is another issue that triggers a debate in relation to the legality of these measures.
The legality of a measure after all not only depends on whether there is a legal basis
for adopting that measure, but also depends on whether the legal limits to the power
have been respected. In this case, the Security Council is exercising enforcement
measures. In the previous subsection it has been argued that if the Council is acting in
that capacity only the purposes and principles of the UN Charter limit its powers. It has
furthermore been argued that the limited restrictions to the otherwise extensive power
of the Security Council had to do with the intended police function of the Security
Council. The question is henceforth whether this preposition is still valid when the
Council is acting in a capacity other than as a ‘policeman’. It could be submitted that
Kelsen’s argument, that the main task of the Security Council under Chapter VII of the
UN Charter is not to restore the law, but to maintain or restore peace,202 and that
therefore the only restrictions upon its actions follow from the Principles and Purposes
of the Charter, and that acting in accordance with the principles of justice and interna-
tional law should therefore not be a further complicating factor, is not relevant when
the Security Council is not acting in this function. Kelsen maintained, however –
without any further explanation - that even if the Council when exercising its enforce-
ment actions would have to act in conformity with the principles of justice and
international law, it would nevertheless be empowered to enforce a decision which it
considered to be just though not in conformity with existing law, and hence may create
new law for the concrete case.203 For what it is worth, it has to be noted that Kelsen at
least limited the option of creating new laws to concrete cases, and did not foresee this
possibility to apply to general situations. 

Having briefly analysed some of the new functions of the Security Council, it becomes
clear that the Security Council is stepping into legally grey areas. To maintain its
credibility and its effectiveness in its measures, it is therefore necessary that these
measures can at least be perceived as legitimate. The question of legitimacy can better
be analysed if the Security Council activities can be classified as an executive, legisla-
tive or judicial function. To assess the legitimacy of the (quasi-)judicial activities of
the Security Council, one needs frames of reference independent from political
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influences and requirements inherent in the judicial function (such as due process, the
publication of justified reasoning, the principle of nemo judex in sua causa, equality
between the parties).204 When the Security Council acts as a (quasi-)legislature,
questions as to whether and to what extent these measures are necessary and useful in
achieving the purpose of maintaining or restoring international peace and security have
to be asked. Moreover, in such a case some requirements inherent in the legislative
function, such as conformity with principles of justice and international law, can be
used.205

4 DISCUSSING THE LEGITIMACY OF THE ACTIONS OF THE UN

4.1 The significance of the legitimacy discussion

The binding character of international law seems to be undisputed among lawyers.
When a certain rule falls within one of the categories of the sources of international
law, most lawyers seem to accept unconditionally that this rule has to be adhered to.
Whether a certain rule has the status of customary international law, and thus binding
force, can sometimes lead to a discussion among lawyers. This can also be the case
when it concerns decisions of an international organisation. Notwithstanding the
qualification of specific measures of an international organisation as recommendations
or decisions, the authority of the organisation is not disputed. 

However, among non-lawyers or legal philosophers the decentralised character of
international law does raise questions as to its binding character.206 The absence of a
central power with the ability to coerce compliance with international law is for some
(Austin and his followers207) a reason for not characterising international rules as ‘law’.

There is no sense in denying the absence of a central power with the ability to
enforce compliance within the international community. According to public interna-
tional law, states can, however, use countermeasures to enforce compliance with
international agreements when other states breach their international obligations, and
other peaceful means of settling their disputes were without a result. When a state
decides not to give in on the pressure that follows from the implementation of counter-
measures, and continues to breach the international agreements between itself and one
or more other states, the only other thing the other state(s) could do is to postpone or
recall the agreement. 
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Within the context of international organisations, notably the United Nations, the
organisation can also react on behalf of the international community to gross breaches
of international law, or breaches of the rules that are imposed by the organisation. In
principle, an international organisation can either recommend states to take counter-
measures, or decide that member states should take countermeasures. But again, if
states decide not to adhere to their obligations that arise from the binding decisions of
international organisations or act in violation of the principles of the organisation, the
international organisation might impose a sanctions regime in order to pressure a non-
compliant state to adopt different behaviour. To some scholars, the simple existence
of the potential sanction in case of non-compliance is the signal of a legal rule and
even central to the pedigree of the rule, irrespective of whether rule violations are
always and effectively sanctioned.208 There is, however, no guarantee for success. The
non-compliant state might be indifferent to the pressure, leaving the international
organisation somewhat powerless. Voluntary compliance is therefore an absolute
requirement for the success of the system.209 This implies, within the context of
international organisations, that member states should all voluntarily decide to impose
sanctions against the target state if so required, and that the target state should ‘volun-
tarily’ decide to be sensitive to the pressure, and subsequently change its misbehav-
iour. 

Also with regard to the other actions of the United Nations that cannot be qualified
as enforcement actions, and more specifically with regard to the recommendations
adopted by the General Assembly and the Security Council, the voluntary co-operation
of the international community is even more required.210 After all, peacekeeping
operations are dependent upon the voluntary contributions of troops and matériel by
states, just as much as sanction regimes have to be enforced on national levels. Yet
states (mostly) act in accordance with the international rules or decisions by interna-
tional organisations. 

It is this ‘phenomenon’ that triggered Thomas M. Franck to ask the question ‘why
do states comply with international rules in the absence of a central coercive
power?’211 Franck finds an answer in the perception of the legitimacy of rules, which
functions as a pull factor towards compliance, even though there is no coercive power
comparable to the one that supervises compliance with the national law within a state.

Apart from the relevance of the legitimacy of the measures of the UN in general, there
is another reason that makes studying this aspect very important, especially for this
research. As stated earlier, the developments that have taken place with regard to the
actions and measures adopted by the United Nations since its coming into being have
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partly been a reaction to unforeseen situations that demanded some reaction from the
organisation. The powers as laid down in the Charter were not necessarily adequate
enough to deal with these situations. In some cases, this led to an extensive interpreta-
tion of the explicit powers and the application of the implied powers theory to find
adequate answers. 

Although this development is crucial to the survival of the organisation, there is a
downside thereto when the actions taken drift further and further away from the
original meaning of the powers as laid down in the Charter. In such a situation, the
legality of the specific measure will become a topic of discussion and interpretation.
After all, the explicit powers authorising specific actions have to be interpreted to find
out whether they could function as a legal basis for new kinds of measures through an
implied powers theory construction. Moreover, the exercise of these implied powers
has to fall within the scope of the material purposes and goals of the organisation. An
interpretation of the explicit powers as well as the purposes of the organisation is thus
needed. The result of this interpretation exercise, as it can be conducted by member
states as well as by academics, is that there can be a difference of opinion as to the
sound legal basis and thus the legality of the new kind of measure. 

More recently, changing circumstances with regard to the security threats which
the international community is facing have even led to the exploration by the Security
Council of ‘new functions’. The measures described in section 3.5 are merely some
examples of the way the Security Council steps into legally grey areas. In other cases,
it might also lead to inaction. 

These situations have raised questions as to the legality and legitimacy of the
(in)actions of the organisation. In dealing with new issues – ones that did not come to
the minds of the original drafters - international organisations, in general, are being
challenged in terms of their legality, legitimacy and effectiveness.212 

Clearly, it is the organisation’s purpose to be effective in its answers towards new
developments. For this purpose to be successful, it is necessary that states comply with
its decisions. When states do not, this undermines the effectiveness of those measures.
The reason for the non-compliance can be based upon the perception of the illegiti-
macy of the measure.213 The perception of illegitimacy does not, however, lead to non-
compliance per se, but could at a minimum manifest allegations of dissatisfaction with
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the organisation, or other forms of frustrating the full implementation of the
measure.214 The degree of legitimacy, after all, is merely a means to predict the pull
towards compliance with rules. Both the actual non-compliance and the perception of
illegitimacy threaten the future effectiveness of the organisation. Hurd states that: ‘The
power of social institutions in a society is largely a function of the legitimacy of those
institutions. An institution that is perceived as legitimate by an individual is treated
with more respect, is endowed with a corporate existence beyond the units that make
it up, and finds compliance with its rules more easily secured than in the absence of
legitimacy.’215 It is clear from Hurd’s statement that compliance and legitimacy are in
a way reciprocally connected, and that there is a certain circularity in the reasoning.
However, Hurd also clearly states that a perception of legitimacy means that compli-
ance is more easily secured. Hence, there is no absolute connectedness, in which one
situation cannot exist without the other. It is fair to state, though, that irrespective of
the outcome of the discussion on the legality of these grey-area actions, the question
of the legitimacy of the measures of international organisations does play an important
role, especially when evaluating the formal effectiveness of measures. Although it
follows from Franck’s interpretation of legitimacy, which essentially relates to a rule’s
pull towards compliance, that even rules whose legality is undisputed, can be consid-
ered illegitimate, the question of legitimacy becomes especially interesting when
dealing with grey-area actions. 

According to Franck, legitimacy is a matter of degree and, as such, should be distin-
guished from the question whether we are dealing with legal obligations.216 For
Franck’s assessment the latter is a given, irrespective of possible disputes with regard
to the legality of certain measures. To evaluate the legitimacy of a certain rule Franck
points to four indicators that each contribute to the degree of legitimacy of the rule:
determinacy, symbolic validation, coherence and adherence.217 In the words of Franck:
‘Legitimacy is a property of a rule or rule-making institution which itself exerts a pull
toward compliance on those addressed normatively because those addressed believe
that the rule or institution has come into being and operates in accordance with
generally accepted principles of right process.’218 Franck in a way leans towards the
school of thought of the positivists, without excluding the necessity of natural law, and
thereby emphasises the importance of objective legal process as a way of interpreting
and clarifying the meaning of rules. 
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Clearly, Franck is not the only one who is of the opinion that there are more factors
than the mere legality of the measures that play a role in the pull towards compli-
ance.219 One might point to the principles that follow from the concept of good
governance to enhance the legitimacy of the actions of international organisations.220

Although the content of what amounts to ‘good governance’ differs among interna-
tional organisations, some sort of consensus seems to be taking shape, with participa-
tion, accountability, transparency, and procedural and substantive fairness as its core
elements.221 Since the end of the Cold War good governance has moved onto the
agenda of many international organisations. Although, in the first place, it was part of
the campaign to urge governments across the world to heed higher standards of
democratic representation, accountability, and transparency, international organisa-
tions also began to question what the concept of good governance actually means for
the way in which they themselves are structured, and make and implement
decisions.222 

True, the discussion on the role of good governance within international organisa-
tions has especially played, and still plays, an important role in the European Union
with its ever-increasing integration.223 The EU has linked good governance especially
to human rights, democratic principles and the rule of law. Transparent and account-
able governance forms a part of that, and should not only be upheld internally but also
in its external relations.224 However, the motivation for this quest for good governance
within the European Union lies partly in the fact that the European Union is taking
decisions that increasingly affect peoples’ everyday lives. As mentioned before, the
United Nations Security Council is doing exactly that when issuing sanctions lists in
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order to freeze the assets of individuals. Putting the actions of the United Nations to
the ‘good governance’ test would therefore make sense. However, the United Nations
Millennium Declaration did mention the importance of good governance, but did not
clarify its exact meaning.225 

Although there are clearly different models that can be used to test the legitimacy of
the actions of the United Nations, I will not use the theory of good governance to
evaluate the actions of the UN for the simple reason that it does not offer sufficiently
clear criteria to evaluate the actions of the UN. I will, however, be using Franck’s
model for the purpose of this research. The reason for this choice lies in its clear
differentiation between legality and legitimacy, where others sometimes use the term
legitimacy, when legality is actually meant. Alvarez, in his book review of Franck’s
The Power of Legitimacy Among Nations, concludes that ‘Franck’s legitimacy [can
be] useful as description and prescription’.226 Indeed, his four properties of legitimacy
are relatively clear indicators. They can determine both the present and likely effec-
tiveness.227 Georgiev, in a critical letter to the editor of the American Journal of
International Law, warns, however, that legitimacy and effectiveness are different
concepts in nature, and that they should not therefore be confused.228 Effectiveness,
Georgiev argues, ‘describes the impact of rules on reality’, while legitimacy, on the
other hand, ‘does not deal with reality but with the rules themselves and their corre-
spondence to certain ‘internal’ requirements of law’.229 In my opinion, however, there
is no need for confusion, since legitimacy as it is used by Franck deals with the
question that precedes the question that concerns the impact on reality. In a way,
Franck is concerned with what we can call the formal effectiveness of a measure, the
pull towards compliance that follows from the quality of the measure that convinces
states to adhere to the rule. Formal effectiveness always precedes material effective-
ness, which does indeed deal with the impact on reality. No impact on reality can be
expected if states in the first place do not implement the measure. 

Using the four indicators that have been identified by Franck to assess the legiti-
macy of the measures adopted by the United Nations in the fight against terrorism will
not only provide interesting information that can explain why states are more willing
to comply with one measure than another, but might moreover predict the pull towards
compliance of new measures, as well as point to those aspects that can be changed in
certain measures in order to enhance the legitimacy and thus its pull towards com-
pliance. 
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4.2 First indicator: Determinacy of the international rule

As stated above, Franck indicates four elements as indicators of rule legitimacy. The
first element, the rule’s determinacy,230 depends upon the clarity with which the rule
is able to communicate its intent to those addressed by the rule. This extends to the
literary property of the rule, namely that which makes its message clear.231 Article 18
paragraph 1 of the UN Charter, stating that each member of the General Assembly has
one vote, is a clear example of a rule with a high degree of determinacy, since there
can be no doubt as to the exact meaning of that article. 

It seems that rules with a high degree of determinacy seem to have a better chance
of actually regulating conduct than those that are less determinate, and vice versa.232

After all, the more determinate a rule, the more difficult it is to justify non-
compliance.233 Franck points to the example of the decision of the United States, when
sued by Nicaragua for mining the latter’s harbours, not to plead the ‘Connolly
Reservation’, which bars the ICJ from exercising jurisdiction in domestic matters as
determined by the United States. Clearly, the Connolly Reservation would not apply
to the situation, and invoking that clause would have been ridiculous. 

When a rule serves a long-term interest, like for example world peace, the determi-
nacy of the text also influences the states’ temptation to satisfy its direct – instead of
its long-term - interest.234 Instead, a state might comply with the rule so as to make
sure that others will also do so in the future (expectation of reciprocity). This again
only works if states share an understanding of what the rule covers.235

Textual determinacy is also a matter of degree.236 The degree of determinacy, in
turn, directly affects the degree of a rule’s perceived legitimacy. The clarity of the
rule’s text may reflect the degree of agreement among the rule’s authors.237 Con-
versely, when reaching consensus on a determinate text does not seem to be possible,
a less determinate rule may be the only means of agreeing on a text. This would, of
course, give states the leeway to interpret the rule for their own benefit. In its turn, this
would result in a less legitimate rule.238 Thus, endless negotiations on the wording of
an agreement might result in a chosen wording that is in fact elastic, therefore creating
the possibility for each party to interpret the wording to serve its own interests.
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However, a rule with a low determinacy may overcome that deficit if it is open to
a process of clarification.239 The clarification should be done by an authority, which
in its turn is recognised as legitimate by those to whom the rule is addressed. Legiti-
mate institutions (that can clarify indeterminate rules), like legitimate rules, are
therefore those that are established and function in accordance with ascertainable
principles of right process. Whether this clarifying process is successful in transform-
ing rule indeterminacy into determinacy depends on the legitimacy that those ad-
dressed by the rule ascribe to the specific process.240 Again, the same indicators of
legitimacy apply to this process. Is it clear to the parties who will be doing the inter-
preting? What is the status and authority of this institution? Does it coherently apply
certain principles?

At first glance, the number of legitimate interpreters seems scarce. The Interna-
tional Court of Justice would surely qualify as one, but is only rarely competent to
fulfil this role. There are a number of other tribunals, but the community of states as
assembled in a multilateral institution will mostly fulfil the role of an interpreter.241

Through statements and actions, the common and legitimate interpretation of the
indeterminate rule could reveal itself. In some way, the process is based on a circular
reasoning: if a specific method is most commonly practised to secure a rule’s pull
towards compliance, this process is considered to fulfil the role of the legitimate
interpreters to clarify what is otherwise an indeterminate rule. 

The above gives the impression that one can relatively simply obtain an idea of the
legitimacy of a certain rule by assessing its degree of determinacy. This, however, is
somewhat more complicated. Although a rule may appear to be perfectly clear, in
practice its command when followed might unintentionally turn out to be an absur-
dity.242 Franck refers to these kinds of rules as ‘idiot rules’.243 He gives the example of
the British absolute prohibition on cannibalism, which if applied to lifeboat survivors
would amount to an absurd rule.

The opposite of an idiot rule is a ‘sophist rule’.244 The determinacy of a sophist rule
might – although not necessarily – appear to be less of an idiot rule.245 This is the result
of its more complex formulation, which, however, results in a better adaptation to the
application in all kinds of situations, without the risk of reductio in absurdum. Taking
the previous example, the ‘sophist’ variation of the rule might be that cannibalism is
prohibited as long as there is no life-threatening situation. The consequence, however,
is that the rule – as stated - becomes more complex, and in order to prevent it from
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losing legitimacy, it becomes dependent, first, on the degree of the common commu-
nity’s understanding of the rule’s complex content and, second, on the perceived
legitimacy of the process by which the rule is applied. The common understanding of
the stated example would not allow for a situation in which someone claims that
because he has a particular liking for human flesh, he is excused from adhering to the
prohibition. In case the common understanding is not enough to explain the meaning
of the rule, a legitimate interpreter of the rule could supply process determinacy, and
thus contribute to the rule’s legitimacy.246 This role can be fulfilled by a judge.

Another way, and maybe a more structural way, of dealing with the idiot rule’s
propensity to reductio in absurdum, is the de-construction of the rule’s application
scope, either in substance or geographically. By delimiting the scope of the measure
to a very specific situation (substance), the chances that misinterpretation will follow
are minimised. The same result can be obtained by defining a very narrow geograph-
ical scope of the measure. In the latter case, the closeness of the states that fall within
the geographical scope also guarantees a similar background when it comes to inter-
preting and applying the rule of law.247

In sum, one could say that there is both a substantive (textual) side and a procedural
(or institutional) side to determinacy. The substantive side of determinacy depends
upon the clarity with which it is able to communicate its intent and to shape that intent
into a specific situational command. The procedural side to determinacy depends on
the availability of a process for resolving ambiguities in its application.248 

4.3 The second indicator: Symbolic validation or pedigree of the 
international rule

In one breath with the symbolic validation of an international rule, ritual and pedigree
are mentioned as indicators of a rule’s legitimacy.249 The symbolic validation of a rule
relates to its ability to communicate. While in the case of determinacy the content of
the rule plays an important role, with symbolic validation it is not so much the content,
as the authority or the authenticity of a rule.250 While determinacy is the linguistic
component of legitimacy, symbolic validation, ritual and pedigree provide legitimacy’s
cultural and anthropological dimension.251 
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Cues are used as signals to elicit compliance with a command. This is when the
symbolic validation of a rule, or a rule-making process or institution, occurs.252 The
fact that peacekeeping forces wear blue helmets of the same colour as the UN flag, for
example, symbolizes the neutrality of the forces.253 

Ritual is a specialised form of symbolic validation. Especially ceremonies provide
reasons for compliance with the commands of persons or institutions.254 The legiti-
macy of the rules of diplomatic immunities is in a way celebrated by the ceremonies
of offering the credentials to the head of another state.255 The beliefs and values of a
system are in a way materialised in rituals, which in its turn fulfils a function of
communicating the legitimacy of a system.256 

The pedigree of a rule pulls towards rule compliance by emphasizing the deep-
rooted nature of the rule or the rule-making authority.257 This compliance pull empha-
sizes the venerable historic and social origins and continuity of a certain rule. Viola-
tions of old rules, moreover, tend to rally the international community a great deal, as
the reaction of both the Security Council and the International Court of Justice demon-
strated after the occupation of the US Embassy in Iran.258 In a way, the pedigree of a
rule also relates to the source of that rule and its historic background.

The cues used to confer legitimacy succeed only when those addressed perceive
them as symbolic of truth. Otherwise, the cues would not function as a pull towards
compliance. If cues are used for the wrong reason, this will undermine the legitimacy
of the rule it symbolises. 

Since the measures covering the fight against terrorism are rather recent in history,
and therefore lack any deep-rooted nature in the system of international law, scoring
the symbolic validation of the counter-terrorism measures pur sang offers little to no
clear information with regard to the measures’ legitimacy. However, the counter-
terrorism measures are in many ways related to older principles and rules of the
system, which in their turn do fit within a tradition of rules, and can be scored as to
their symbolic validation. This is also true for the system of rules, principles and
values that are of importance when testing the adherence (4th indicator) of counter-
terrorism measures to the greater system of rules which influence the international
community. Principles guaranteeing respect for human rights, for example, have a very
strong symbolic validation. Ignoring these norms while issuing measures against
terrorism would result in a very low score on the adherence scale of legitimacy,
especially since the human rights norms that form part of the universe of rules and
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principles score highly in the hierarchy of these rules because of their very strong
symbolic validation.

4.4 The third indicator: Coherence of the international rule

When the cues for validation, mentioned in the previous subsection, are misused, this
will undermine the legitimacy of the rule. This could be because, for example, the
symbols are used incoherently, meaning that they are not used in a way which is
consistent with the rules for which they function as a symbolic validation.259

Dworkin260 explains the concept of coherence, although he uses the term integrity, as
‘the key factor in explaining why rules are treated as compelling.’ He distinguishes
two aspects of integrity, namely a moral and an adjudicative aspect. The moral aspect
of integrity refers to the principled fashion in which a rule relates to other rules of the
same system. The adjudicative aspect of integrity refers to the way the rule treats
conceptually alike cases alike.261

Although the terms seem related, coherence, as used by Franck, does not have the
same meaning as consistency. Consistency requires that likes be treated alike, while
coherence requires that a distinction in the treatment of likes be justifiable in prin-
cipled terms.262 The goal is to preclude ‘capricious checkerboarding’.263 In other words,
the different treatment of what at first sight seem comparable cases is possible and
legitimate as long as there is a framework of objective criteria or an objective process
guiding the distinction. Inconsistent treatment can thus be legitimate as long as the
distinction is based on ‘underlying general principles that connect with an ascertain-
able purpose of the rules and with similar distinctions made throughout the rule
system.’264 In that sense, Franck differs from Dworkin. A rule with inconsistencies,
which might, for example, originate from its sophist exceptions, will remain coherent,
and thus legitimate, as long as its differentiations are logically persuasive for those
addressed.265 Franck mentions three kinds of underlying principles that could provide
a rule’s coherence. A rule, principle, or implementing institution is perceived as
coherent when it provides a reasonable connection between a rule, or the application
of a rule, to (1) its own principled purpose, (2) principles previously employed to solve
similar problems, and (3) a lattice of principles in use to resolve different problems.266
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As stated earlier, Dworkin and Franck argue that nations obey rules and act coherently
because they are members of a community.267 It is the expectation of reciprocity that
works as a pull factor. However, states also act coherently to share the sense of
membership in such a rule community. 

The same reciprocal dependent relation is visible in the direct influence of coherent
conduct on the legitimacy of the rule and vice versa. After all, the legitimacy of a rule
is determined in part by the degree to which that rule is practised coherently; and
conversely, the degree to which a rule is applied coherently in practice will depend in
part on the degree to which it is perceived as legitimate by those applying it. 

4.5 The fourth indicator: Adherence to the international rule

The absence of a central power with the ability to coerce compliance with international
law is for some (Austin and his followers268) a reason why they do not characterize
international rules as ‘law’. Hart adds to this criticism that the international system
lacks the quality of being validated by an infrastructure of rules about rules, which –
in his opinion - degenerates this system to a very primitive one.269 According to Hart
every ‘primary’ substantive rule needs procedural ‘secondary’ rules, which would
permit the primary rule to change and adapt through legislation and court decisions.
Moreover, Hart claims that the international system lacks ‘a unifying rule of recogni-
tion specifying ‘sources’ of law and providing general criteria for the identification of
its rules.’270 Franck does not agree with Hart on this point. The fourth indicator of
Franck’s legitimacy test relates to adherence to the international rule, and is, moreover,
the aspect that deals most directly with the criticism by Austin and Hart.271

The adherence aspect of an international rule relates – as stated - to the rules about
the rules, meaning the vertical nexus between a primary rule of obligation and a
hierarchy of secondary rules identifying the sources of rules and establishing norma-
tive standards that define how rules are to be made, interpreted, and applied.272 Franck,
however, disagrees with Hart and asserts that the international system does possess
adherence. The property of a rule to be part of a system of rules is also referred to as
adherence.273 In explaining the full meaning of the aspect of adherence, Hart’s theory,
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however, proves to be very helpful,274 since Franck borrows the same system in
explaining the foundations of a legal system as Hart, who also pointed to the impor-
tance of primary and secondary rules, and claimed that any legal system is in need of
an ultimate rule of recognition.275 It is therefore merely on the interpretation, and not
so much on the method, that Franck disagrees with Hart.

By ensuring that a rule has been made in accordance with secondary rules about
rule-making, the rule’s legitimacy will be greater.276 Put very simply, this relates to the
procedures needed, for example, to draft a treaty, or to adopt a decision by an interna-
tional organisation. However, the fact that states, for example, accept the binding force
of a treaty has to do with the customary rule status of some of the basic principles laid
down in the Vienna Convention on the Law of Treaties, or simply summarized in the
principle pacta sunt servanda. Yet, these facts in themselves are still not the ultimate
reason why states comply with treaties. According to Franck, the ultimate rule of
recognition, which would provide for vertical nexus in the hierarchy between primary
rules and secondary rules, or rules about rules, is inherently present in the international
system, because of the reciprocity-based dynamics of the system that elicit voluntary
compliance by creating a community-validated sense of obligation.277 It is exactly the
community of states, and a state’s membership of this community – or in our example,
the UN –, that functions as the ultimate rule of recognition in an international
system.278 

The scope of the adherence to a measure therefore also goes beyond the mere test
of whether the procedural rules of decision-taking have been followed. It also provides
information on the material connection of the measure to the universe of values that
are upheld by the community of states. Although the international system of rules is
in principle a voluntarist community, in the sense that sovereign states can decide
whether or not they want to commit themselves to certain obligations, it cannot be
denied that states that are recognized as sovereign states, by this status are subjected
to certain ‘rules’ that come with the membership of the international community. In
other words, peer pressure works as a motivator for states to comply with international
‘rules’ and principles, because they want to remain a member of the international
society. Especially for this reason, states will advocate adherence to human rights
values by other states, even in if this state is not a party to a specific human rights
treaty. Human rights in that sense form a strong aspect of the universe of values that
reign the international community of states. A single state is never acting in a complete
vacuum of values, since its objective is always to relate in some way to other members
of the international community. To be successful in that respect, it depends on the
perception of the legitimacy of its actions by other members of the society. Moreover,
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the United Nations itself clearly transpires the principle that anti-terrorism measures
should be in conformity with international human rights standards.279

Yet another phenomenon is further proof of the modus operandi of Franck’s
ultimate rule of recognition: states insist on adherence to rules by other members of
the international community, not because they have a direct interest themselves, but
because of the general interest that the system has to be respected.280 After all, their
interest might be at stake on another occasion. 

4.6 Assessing the legitimacy of UN actions

While Franck’s legitimacy test is significant for all forms of international law, the
interest in this research will lie on the legitimacy of the UN General Assembly and
Security Council actions in combating terrorism. It was Franck himself who claimed
that the subject of terrorism is particularly suitable for the assessment of the legitimacy
factor, because, ‘while almost all governments, formally, declare themselves to be
against what is denounced as virulently antisocial behaviour, passionate disagreements
arise as to the illegitimacy of various violent acts (creating serious definitional prob-
lems) and the legitimacy of some proposed legal countermeasures (giving rise to
disputes about appropriate remedies).’281

 States mostly accept the decisions taken by the different organs because the
procedures to be followed are clear and were followed correctly, the topic of the
decision fell within the scope of the powers of the specific organ, and even the
decision itself was perceived to be legitimate. The latter means that it was clear what
was meant by the decision, or at least (in the circumstances) clear enough (the rule’s
determinacy); the decision was in harmony with the role that the UN, whose authority
is generally accepted, should historically play in the particular field of interest (sym-
bolic validation); and the decision was probably yet another decision in a row of
decisions on similar topics, and thus coherent, and in accordance with the hierarchy
of rules on rules (adherence).
 In these situations, it might seem obsolete to study the legality and the legitimacy
of these otherwise undisputed measures. Nevertheless, studying those situations
provides, of course, a record of the practical details from which a pattern can be
deduced that will become helpful when studying new situations.
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On the other hand, in times when the authority of the UN is jeopardized due to
several crises, and its relevance as an organisation is consequently disputed (a recent
example is the Iraq crisis of 2003), or in times when the organisation is dealing with
new issues for which a ready-made solution is not available in the Charter, it becomes
essential, even for those addressed, to focus more explicitly on the questions of the
legality and legitimacy of the decisions taken. Analysing to what extent the criteria of
legality and legitimacy have been met provides valuable information. When failing the
criteria is only something incidental, the consequences for the existence and the
credibility of the organisation might not be that great. However, when failing the
criteria is part of a pattern, then the credibility, and maybe even the existence, of the
organisation is at stake.282

Considering the aspects of legitimacy during the process of negotiations, or in a
period of reconsidering earlier adopted measures, might strengthen the position of the
organisation.283 Unclear passages and a lack of definitions can be rectified by enhanc-
ing the determinacy of the measures themselves, or by adding information on proce-
dures to clarify the obscurities. This could also entail being determinate on the princi-
ples that underlie the choices made to treat one case in such a manner and yet another
case that seems similar in another way. When applying implied powers it should be
clear on the basis of what explicit powers the implied power is assumed to be there,
and it should be clear what purpose of the organisation is being fulfilled by the use of
the implied power. The purposes and principles of the organisation are essential for
interpreting its powers, but also belong to the fundaments of the hierarchy of rules on
rules.

When these aspects are not taken into account the measure’s legitimacy, or even
the organisation’s legitimacy, risks being jeopardized. As stated earlier, this will
ultimately also jeopardize the organisation’s perceived effectiveness. 

In chapters VI and VII the activities of the General Assembly and the Security Council
will be put to the legitimacy test. In each of these chapters, it will be made clear how
the indicators are interpreted to fit the application to the measures of each of the
organs. As has become clear from the above, assessing the indicators of legitimacy
will make it possible to make a valued judgement on the legitimacy of the measure.
It will, however, never be possible to give a black or white answer to the question
whether a measure is legitimate. Legitimacy is always a matter of degree, and is more
importantly an indicator for the pull towards compliance. 

On a final note, assessing the legitimacy of UN actions is not the same as assessing
whether the actions are just. The legitimacy qualification as applied by Franck is not
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meant to provide a moral or normative judgement, although one easily makes this
mistake.284 Justice is not included as one of the factors of legitimacy, although it can
also function as a pull factor towards compliance. Franck has two reasons for exclud-
ing justice from this discussion.285 The first reason is an operational one: justice can
only be done to persons, and not to states or international communities.286 Whether a
measure is perceived as just is a value-laden judgement on the substance of the
measure, and consequently a subjective perception. Franck’s objective, however, is to
assess the factors that contribute to compliance by avoiding subjectivism.287 When the
term injustice is used when referring to something that has been done to a state, this
term is used metaphorically for the injustice done to the state’s inhabitants. The second
reason is theoretical: justice and legitimacy are related but conceptually distinct.288

They are related because both influence the pull towards compliance. The pacta sunt
servanda rule, for example, has a strong pull towards compliance both by its justice
and its legitimacy claim.289 The legitimacy-based claim of this rule derives especially
from the clear wording of the rule, the way it is embedded in a system of general
principles that allow for exceptions to avoid reduction in absurdum, and the strong
dependence of the international community on peer pressure and reciprocity. The
justice-based claim, however, derives from the belief of the community that shared
moral values and fairness require the honouring of the pacta sunt servanda commit-
ment.290 

Not all rules, however, are both just and legitimate. Consequently, a rule can be
legitimate, but unjust. Or a rule can be just, but illegitimate. Of course, a rule can also
be both just and legitimate (see the example of pacta sunt servanda), or unjust and
illegitimate. In any case, both elements, as stated, influence the pull towards com-
pliance. However, when these principles are not synchronized, it seems that legiti-
macy’s pull towards compliance is stronger than the countervailing pull of justice
towards the opposite.291 This is because the survival of the system’s society depends
on the legitimacy of the rule, whereas the justice criterion is only of importance to the
perception of the individual. Franck points to the example of nationality to explain this
point.292 The way in which a person’s birth determines his nationality has a high degree
of legitimacy, because of its manifest importance to the system of orderly and predict-
able interaction between states, but might at the same time be perceived as highly
unjust. 
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5 CONCLUDING REMARKS

The United Nations as a universal organisation seems very well equipped to contribute
to the fight against international terrorism. The powers attributed to the organisation,
and its organs in particular, offer several instruments to deal with the problem of
terrorism. Where the powers, as originally and explicitly attributed, seem to be no
longer adequate to respond to the challenges the organisation is facing, the implied
powers theory offers the possibility to interpret the purposes and the explicit powers
of the organisation in order to be able to perform its duties. The capacity to deal with
changing circumstances in a flexible way means that international organisations, such
as the United Nations, remain strong credible actors in the international field. How-
ever, the possibility to interpret and imply powers is not without limit. It remains just
as important for its existence and credibility to respect the boundaries within which it
is possible to be flexible. These boundaries can especially be found in the purposes and
the principles of the Charter.

It seems, however, that the development of especially the Security Council using
its powers beyond the original task and enforcement function in the field of interna-
tional peace and security is not widely supported by other states outside the Security
Council. Especially the newly found quasi-judicial and quasi-legislative functions of
the Security Council are considered to be legally grey-area activities, since there is no
clarity on the legal basis of these activities. This obscurity undermines the credibility
of the organisation, which in its turn is a danger to the effectiveness of the measures.

By categorising the different activities of especially the Security Council, and by
using Franck’s indicators of legitimacy, we will gain a better insight into the willing-
ness of states to comply with the adopted measures. Compliance with the measures is,
after all, the key to effectiveness.

In the next chapter, the powers of the General Assembly and the Security Council will
be analysed more thoroughly. The activities undertaken and the measures adopted by
these organs in the field of combating terrorism will be placed in the light of their
respective powers and the applicable limitations in Part II and III of this book.
Franck’s indicators of legitimacy are not intended to be used as absolute technical
criteria to be fulfilled, but rather as guidelines to assess the legitimacy of the activities,
and as helpful instruments for improving the organisation’s effectiveness in combating
terrorism.  
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CHAPTER III
POWERS OF THE GENERAL ASSEMBLY

AND THE SECURITY COUNCIL

IN COMBATING TERRORISM

1 INTRODUCTION

In the previous chapter a brief outline of the powers of the General Assembly and the
Security Council has been given. This chapter deals with the powers and limitations
of both organs as they can be used to combat terrorism. The question is thus whether
all the powers the organs have are used to their full extent, and how the limitations to
these powers function when dealing with terrorism. In this respect, special attention
will be paid to the role of human rights limitations. 

The next section deals with the potential role of the General Assembly when
dealing with terrorism. For this assessment, an analysis will be made of ten different
elements that all play a part in a comprehensive approach to combating terrorism.
These ten elements are furthermore covered by both the material scope and the
instrumental scope of the powers of the General Assembly. The Assembly will
therefore prove to be well equipped to effectively contribute to a comprehensive
approach to combating terrorism.

Next, the focus will be on the Security Council. Special attention will be paid to the
difference in powers that follow from Chapter VI of the Charter and those that follow
from Chapter VII. All this will moreover be placed in the light of the primary responsi-
bility of the Security Council for maintaining international peace and security. 

2 POWERS OF THE GENERAL ASSEMBLY IN COMBATING TERRORISM 

2.1 Introduction

The powers of the General Assembly are very broad, as will become clear in this
section. A comprehensive approach to combating terrorism needs a broad, multi-
faceted approach to the problem. A comprehensive approach to combating terrorism
is moreover expected to have a better possibility of success than a more narrow
approach that, for example, only focuses on security issues, while neglecting the root
causes of the problem. In that sense, the broad scope of the powers of the General
Assembly seems very suitable to serve this purpose. However, one can easily identify
a contribution, directly or indirectly, to combating against terrorism in almost every
measure taken by the General Assembly. Studying them all is not the object of this
research, however. 

For the purpose of this research, I therefore identify ten elements that together
contribute to a comprehensive approach to combating terrorism in which the General
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Assembly can be active. This list of ten elements is not meant to be exhaustive nor do
all the elements carry the same weight in their contribution to combating terrorism.
There are undoubtedly still other elements that play a role in a comprehensive ap-
proach to combating terrorism that are not mentioned here. However, the identified
elements in this research are, in my opinion, of great importance and therefore deserve
closer attention. Next, the ten elements will be linked to the powers of the General
Assembly as laid down in the Charter. 

2.2 Ten elements that contribute to the comprehensive approach to 
combating terrorism

The first element that contributes to a comprehensive approach to combating terrorism
deals with security issues, and does not need much introduction, since it is the first
thing that comes to mind when dealing with measures against terrorism. Issues such
as post-conflict peace building and preventing a state collapse, however, also fall
under this category. 

The second element concerns human rights, which includes both civil and political
rights, and economic, social and cultural rights. Collective human rights, such as the
right to self-determination, are also included in this category. Terrorism is a threat to
society and its core values such as respect for life, the rule of law and respect for
human rights. Since respect for human rights is also part of the purposes and principles
of the Charter, the fight against terrorism should also respect these rights. 

The third element that contributes to a comprehensive approach to combating
terrorism is social and economic development, such as reducing poverty and unem-
ployment, but also education. Of course, this element is already partly covered by the
respect for economic and social rights. This category, however, concentrates more on
the fight against the root causes of terrorism. There is no agreement among states on
whether or not one can speak of root causes of terrorism. Some states are therefore
very reluctant to include fighting the root causes of terrorism in a comprehensive
policy of combating terrorism. Nevertheless, no one has ever argued that promoting
social and economic development would have an opposite effect. This means that the
United Nations, even while for political reasons it might not do so under the heading
of combating terrorism, is very active on this point.

The fourth element that contributes to a comprehensive approach to combating
terrorism is the promotion of democratisation. Giving a voice to those who are op-
pressed or unhappy for whatever reason will provide them with peaceful tools to
change their destiny and might prevent them from resorting to violence. 

The fifth element concerns the ending of occupations. This category is very much
related to the first category of security issues and the categories on human rights and
democratisation. Occupations are, moreover, situations that are contrary to inter-
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national law, and fall under a special legal regime.1 Situations of occupation in many
cases function as a catalyst for terrorist violence. 

The sixth element that contributes to a comprehensive approach to combating
terrorism lies in the strengthening of the rule of law, through the promotion of interna-
tional law on combating terrorism, as well as in the development of new international
regulations to face the threat of terrorism. Stressing existing standards once again, and
urging states to uphold tho778se standards, as well as setting up new legal regimes for
international cooperation contribute to the fight against terrorism.

The seventh element lies in the field of combating international crime. International
cooperation in the field of extradition and measures against, for example, drug traffick-
ing or money laundering all contribute to the fight against terrorism. Especially the
latter crimes when committed by terrorist or terrorist organisations are mainly commit-
ted to finance terrorist activities, and do not have the gaining of a financial profit as
their main goal, which is normally the case if it concerns ordinary international crime.
Cutting off finances for terrorist organisations is clearly very important. 

The eighth element concerns issues of arms control. Especially the fear that
terrorists can acquire weapons of mass destruction has high priority on the interna-
tional agenda. A better surveillance of weapons stocks and transportation is therefore
an important preventive measure. Also the control of dual-use materials that can
function as components for nuclear, chemical or biological weapons is important.
Furthermore, it is necessary to prevent states from supplying terrorists with weapons.

The ninth element concerns health issues. Measures in the field of health issues
might not seem to be first on the list of anti-terrorism measures, but international
cooperation in this field is also necessary if one considers, for example, the use of
viruses as a terrorist weapon. 

And, finally, the tenth element lies in the coordination of the different issues
mentioned above. Although the last category does not concern a specific field of
interest, the General Assembly is the only UN organ which has the power to coordi-
nate the different fields of interest and the activities of the other organs. Good coordi-
nation of the different activities is a vital instrument in combating terrorism, and is
therefore added as a tenth category. 

2.3 Powers of the General Assembly as laid down in the Charter

Most of the powers of the General Assembly are laid down in Chapter IV of the
Charter of the United Nations on the powers of the General Assembly, namely in
articles 10 to 22. However, some powers of the General Assembly are laid down in
other Chapters of the Charter, such as articles 4, 5, 6 in Chapter II on the membership
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of the organisation, article 23 in Chapter V on the election of the non-permanent
members of the Security Council, and article 96 on the power to request an advisory
opinion from the International Court of Justice. 

In the fight against terrorism, the General Assembly thus has a wide variety of
powers at its disposal. To understand to what extent the General Assembly is able to
deal with the different elements that contribute to the comprehensive approach to
combating terrorism, this section will first deal with the material scope of its powers,
covering the different topics that can be dealt with by the General Assembly. Next, the
different instrumental powers available to the General Assembly to actually deal with
the topics that fall within its material scope of powers, such as the power to discuss,
to make recommendations, to investigate, to coordinate, and to contribute to the
creation of norms will be studied. These different instrumental powers can be categor-
ised depending upon the different roles which the General Assembly can play accord-
ing to its powers. 

2.3.1 Material scope of the powers of the General Assembly 

Article 10 of the Charter, the first article in Chapter IV’s subsection ‘Functions and
Powers’, lays down the ‘comprehensive jurisdiction’2 of the organ, stating that the
Assembly ‘may discuss any question or any matter within the scope of the present
Charter or relating to the powers and functions of any organs provided for in the
present Charter’. The scope of the Charter is defined by articles 1 and 2 on the pur-
poses and the principles of the United Nations, which in fact cover almost all matters
that fall within the sphere of international relations.3

In order to fulfil its broad task, the General Assembly’s work largely takes place
in specialised committees. The core issues of the United Nations are dealt with in six
permanent committees in which all states are represented, namely on disarmament and
international security (the First Committee), economic and financial matters (the
Second Committee), social, humanitarian and cultural matters (the Third Committee),
special political and decolonisation matters (the Fourth Committee), administrative
and budgetary matters (the Fifth Committee), and, finally, legal matters (the Sixth
Committee). In addition to these permanent committees, the General Assembly uses
special committees and investigating committees to fulfil its tasks.

The scope of the work of the six permanent committees already practically covers
the ten categories of aspects that contribute to the comprehensive approach to combat-
ing terrorism, as identified in the previous section. And definitely article 10, with its
referral to the purposes and principles of the organisation, offers as broad a scope as
one could imagine, thereby constituting a very broad power for the General Assembly
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to deal with the ten categories of aspects that contribute to the comprehensive ap-
proach to combating terrorism. Nevertheless, some of these subjects also fall under
separate articles of the Charter, dealing more specifically with the particular material
powers of the General Assembly.

Article 11 of the Charter especially deals with issues of international peace and
security. A difference is made between the general principles of cooperation in the
maintenance of international peace and security, paragraph 1, and the concern for
concrete questions relating to international peace and security in paragraph 2. The
general principles of cooperation are in fact already covered by the material scope of
article 10. Nevertheless, article 11 in a way emphasises this power and points out
– purely for reasons of explanation and not limitation4 – that these general principles
of international peace and security include the principles governing disarmament. The
initiative to consider or even recommend the general principles of international peace
and security lies entirely with the General Assembly, and it does not need any referral
from another entity, state or organ to deal with these issues.5 

The General Assembly has used this power to adopt many resolutions which make
recommendations on general issues of international peace and security, such as the
‘Resolution on the principles of international law concerning friendly relations and
cooperation among states under the Charter of the UN’,6 and the ‘Definition of Aggres-
sion’.7 

The General Assembly has especially been active on the issue of disarmament and
has established several commissions, of which the Disarmament Commission is a clear
example. The Assembly contributed to the drafting of several treaties on this topic,
such as the Treaty on the Non-Proliferation of Nuclear Weapons of 1 July 1968, but
it also adopted numerous resolutions on this issue, some of which contributed to
criminalizing the use of specific weapons.8 The large amount of resolutions adopted,
however, is also the subject of criticism, since merely repeating the same concern year
after year, without any substantial change, does not amount to more clarity or to the
distinctiveness of the message.9

According to paragraph 2 of article 11, the General Assembly can also discuss
‘questions’ relating to the maintenance of international peace and security, when
brought before it by any member state or by the Security Council, or by a non-member
state in accordance with article 35 of the Charter. The General Assembly thus has the
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power to discuss specific, and not just general problems of international peace and
security. 

The formulation of paragraph 2 of article 11 seems to suggest that the Assembly
can only discuss specific issues of international peace and security, as long as they are
referred to it. However, the general power given to the Assembly in article 10 also
includes specific questions of international peace and security, which would mean that
the Assembly can also on its own initiative discuss specific questions of international
peace and security. 

This argument is supported by the formulation of paragraph 4 of article 11, in
which it is stated that the present article will not limit the powers of the General
Assembly as set out in article 10.10 The Assembly can even provide recommendations
on these ‘questions’ as long as the Security Council is not exercising its powers with
regard to the same issue. This limitation, which is also laid down in article 12 of the
Charter, only limits the Assembly’s power to recommend, and not its power to discuss
a specific problem.11

Clearly, this limitation was laid down in the Charter to secure the primary responsi-
bility of the Security Council in the field of peace and security as stated in article 24
of the Charter.12 Moreover, article 12 is considered to be the only article to clarify the
relationship between the General Assembly and the Security Council.13 However,
practice shows that the General Assembly has used its powers broadly, confining the
scope of article 12 to avoiding the adoption of recommendations that directly and
formally conflict with resolutions of the Security Council.14

In practice, it turns out that only states use the power to bring a question to the
General Assembly, and the Security Council has never done so, even though the
intention in the drafting of article 11 (2) was to give the Security Council a way to
avoid a blocking veto.15 

Article 13 of the Charter points to the Assembly’s instrumental powers of initiating
studies and making recommendations for the purpose of promoting international
cooperation in the political field and encouraging the progressive development of
international law and its codification, and for the purpose of promoting international
cooperation in the economic, social, cultural, educational, and health fields, as well as
assisting in the realization of human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.
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The enumeration of the different fields in which the General Assembly has powers
does not add much to what other articles already confer upon the General Assembly.16

The activities in the field of human rights, in which the General Assembly has been
especially active, are mostly based upon the powers conferred upon the General
Assembly through articles 55 and 60 of the Charter. Among the many important
initiatives of the General Assembly in this field, the adoption of the Universal Declara-
tion of Human Rights of 1948, followed by the two international Covenants on Civil
and Political Rights and on Economic, Social and Cultural Rights of 1966, stand out.

One of the core tasks of the General Assembly is the progressive development of
international law and its codification, as laid down in article 13 UN Charter. The
General Assembly, through the work of the 6th Committee, the Ad hoc Committee on
combating terrorism and the Working Group on Combating Terrorism, contributes to
the further development of instruments to cooperate in the fight against terrorism.
However, this falls under the category of instruments available to the General Assem-
bly and will be further dealt with in the next subsection.

Article 14, which provides the General Assembly with the power to make recommen-
dations ‘for the peaceful adjustment of any situation, regardless of origin, which it
deems likely to impair the general welfare or friendly relations among nations’, does
not seem to differ much from the powers already entailed upon the General Assembly
by articles 10 and 11. However, the scope of this article, especially compared to article
10, is narrower. Whereas article 10 deals with general questions, article 14 deals with
situations likely to impair the general welfare or friendly relations among nations. The
power to make recommendations is not limited to recommendations to the Security
Council or member states, but can also include recommendations to non-members,
other international organisations, or non-governmental organisations and even private
groups or individuals.17 In practice, this article does not fulfil an important role, since
most topics are already covered by the other articles of Chapter IV of the Charter. 

However, one could argue that article 14 forms the legal basis for the Assembly’s
activities in the field of combating organised crime, which is definitely a threat to
general welfare. With regard to the combating of organised crime, the General Assem-
bly has set up the United Nations International Drug Control Programme,18 and the
Crime Prevention and Criminal Justice Programme.19 Both programmes fall under the
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working field of the United Nations Office on Drugs and Crime20 and strive to address
the interrelated issues of drug control, crime prevention and international terrorism
within the context of sustainable development and human security. The UNODC even
has an expanded programme of work for technical assistance to counter terrorism that
is based on mandates by the UN Commission on Crime Prevention and Criminal
Justice21 and approved by the General Assembly.

Finally, the material scope of the powers of the General Assembly also extends to
issues that concern the organisation internally. Decisions on these aspects, such as the
organisation’s budget and membership, can, however, have an external effect, in the
sense that it influences international relations.

The latter category is especially interesting considering the fact that the General
Assembly has the power to take binding decisions as opposed to mere recommenda-
tions on certain internal issues. Budget matters are one of them. Some of the other
internal decisions can also play a part in the struggle against terrorism. The General
Assembly can decide, for instance, upon a recommendation by the Security Council
to admit a state for membership.22 Although most nations are members of the United
Nations, the impact of this right is not purely theoretical, since new states that, for
example, have seceded from other states might have to prove that they are not safe
havens for terrorists before membership can be granted. Another example is the right
of the General Assembly to decide to suspend a state from exercising its rights and
privileges that follow from its membership when the Security Council has taken
preventive or enforcement actions against this state.23 Again, the Security Council
would recommend the General Assembly to take such action. Although, to date, the
General Assembly has not made use of this right in the fight against terrorism and
neither has the Security Council requested it to do so, this instrument could be effec-
tive in combating terrorism, especially when a state consistently refuses to adhere to
the decisions of the Security Council. As an ultimum remedium, the General Assem-
bly, once again upon the recommendation of the Security Council, can expel a state
from membership of the United Nations when that state has persistently violated the
principles of the Charter.24 
 
Article 17 of the Charter, the final article in the paragraph on the functions and powers
of the General Assembly, lays down the Assembly’s power to consider and approve
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the budget for the organisation and the financial and budgetary arrangements with
specialised agencies. 

This power is very substantial, because no changes in approved budget program-
mes can be made by any UN body without reporting to the General Assembly.25 Since,
according to article 18 of the Charter, each member of the General Assembly has one
vote, the powerful rich states which are responsible for a larger portion of the total
budget than other states feel disadvantaged by the fact that they can easily be outvoted
by the far larger group of poorer states, which will consequently decide on how the
money is spent. The United States protested against this loss of influence by withhold-
ing its contributions in 1985.26 This resulted in the compromise laid down in resolution
41/213 of 19 December 1986, in which the General Assembly gave the consensus rule
a special role in budgetary matters at levels below the formal decision-making process
in the General Assembly’s plenary meetings.27

One interesting development in the budget cycle is the shift towards the implemen-
tation of a results-based budgeting system. This plan constitutes a principal policy
directive of the organisation, which will add a qualitative assessment to the already
existing quantitative assessment. In other words, not only the outputs that were
programmed in the budget are important in the budget assessment, but also the
question as to whether the expected accomplishments have been achieved.28 This
procedure can contribute to improving the activities of the organisation. 

The material scope of the powers of the General Assembly thus has little to no limita-
tion. The ten identified elements of a comprehensive approach to combating terrorism
all fall under the material scope of the powers of the General Assembly. 

With regard to limitations to its powers, article 12 states that when the Security
Council is exercising its powers as laid down in the Charter in a dispute or a situation,
the General Assembly will have to refrain from making any recommendation with
regard to that dispute or situation. The formulation of article 12 suggests, however,
that the mere occupation of the Security Council with a dispute or situation does not
necessarily mean that the General Assembly will have to step back from the topic
altogether. As will become clear in the next subsection, when the different instruments
which the General Assembly has at its disposal are discussed, making a recommenda-
tion is not the only instrument available to the General Assembly. It will thus, for
example, still be able to discuss the situation. Moreover, in the practice of combating
terrorism, a great deal of emphasis in the comprehensive approach is on prevention.
The Security Council’s powers, as will be discussed in the next subsection, are,
however, especially designed to deal with concrete threats. Thus any conflict of
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powers will only occur when the Security Council and the General Assembly intend
to react to the same concrete threat to international peace and security. As long as the
General Assembly is mostly concerned with the preventive comprehensive approach
to combating terrorism, there does not seem to be a risk of a conflict of powers, which
would force the General Assembly to stand back.

2.3.2 Instrumental powers of the General Assembly in combating terrorism

In order to be able to act with regard to issues that fall within the material scope of the
powers of the General Assembly, instrumental powers are needed. It is because of
these powers that the General Assembly will be able to create an effect or take a
viewpoint on the material issues that fall within the scope of its powers. The instru-
ments available to the General Assembly are numerous. 

These instruments depend on the role which the General Assembly fulfils in a
concrete case. The following roles can be distinguished: the General Assembly in its
role as a political forum, as an investigator, as a norm-setter or norm-creator, as a
facilitator and promoter of closer cooperation and an evaluator of the work of the other
organs of the UN, and, finally, as a treasurer.

When the General Assembly fulfils its role as a political forum, it will especially use
the instruments of discussing and considering the topics.29 When it seems to be
necessary, the discussion and consideration can result in recommendations which can
invite states to subscribe to a certain viewpoint on a situation, or invite states to act in
a certain manner. Either way, the recommendation will not be legally binding and is
not a sanction in the juridical sense.30 

This lack of a sanction power sometimes gives the recommendation the connotation
of ‘soft law’. For some, like Higgins, these ‘soft law’ recommendations have the
potential of effecting and shaping customary international law.31 However, as Shelton
puts it: ‘soft law seldom stands in isolation’.32 In other words: the soft law recommen-
dation can always be placed in a context which can provide a legal framework. The
recommendation can then function as a precursor to hard law or as a supplement to a
hard law instrument. 

The United Nations sets a legal framework in which practice is developed to fulfil
the organisation’s principles and purposes and to set a legal order.33 Non-binding
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decisions, such as the General Assembly’s recommendations, contribute to that legal
order. They are an expression of the opinion of (at least) the majority of the members
of the United Nations. Their strength therefore follows from the political or moral
pressure exercised by the majority of states that voted in favour of such a resolution.

At the end of the day, the legitimacy of the resolution will determine the
recommendation’s pull towards compliance. Among the indicators of legitimacy are
coherence and adherence, and it is exactly the way in which recommendations are part
of a larger framework, and the way in which and with what kind of majority they have
been adopted, that will contribute to that legitimacy.

A rather stronger form of recommendation is the general declaratory resolution, not
to be confused with a declaration. The aim of this resolution is to set a political
objective and it has great political importance.34 Declarations, on the other hand, are
used to express political or legal principles of particular importance, which sometimes
intend to contribute to the forming of public international law,35 and are therefore
considered to be rather an instrument of the Assembly in its capacity as a norm-creator
(see below). The General Assembly can also make a recommendation to the Security
Council on an issue that has been the topic of discussion. 

Another instrument available to the General Assembly is the initiative that it can take
in studying a topic, especially those enumerated in article 13 of the Charter. When the
General Assembly uses this instrument it does so in its capacity as an investigator. In
that role, it can also temporarily or permanently establish a subsidiary organ with the
special task of studying a topic. The power to establish a subsidiary organ follows
from article 22 of the Charter.

The outcome of discussions in the General Assembly or a further study of the topic
could also be an initiative towards the development of international law. The General
Assembly, this time in its role as norm-creator, could first of all facilitate negotiations
on a convention, for example through the work of the Sixth Committee. 

The General Assembly, in this role, could also decide to issue a declaration.
Declarations have a special legal significance, and formulate general principles, which
could be an indicator of customary international law. A declaration, in some cases, not
only creates a presumption that action in conformity with it is lawful, but even expects
compliance by member states.36 The expression of consensus creates an expectation



Chapter III

37 B. Saul, Defining Terrorism in International Law, Oxford/New York: Oxford University Press, 2006,
p. 193.

38 Castañeda, op cit., p. 168.
39 Article 15 United Nations Charter.
40 Article 17 United Nations Charter

100

of adherence.37 Contrary to the option to develop international law in treaties, declara-
tions rather recognise and declare it, or contribute to the development of customary
international law.38 

Sometimes, the General Assembly merely expresses legal norms without issuing
a declaration in a resolution, as a way of underlining the importance of a certain legal
norm in relation to the topic with which the resolution is dealing.

A very important function of the General Assembly is its role as a facilitator and
promoter of closer co-operation between member states and different organs and
specialized agencies. According to article 13 par. 1 b of the Charter the General
Assembly has this power especially in the field of economic, social, educational and
health issues. Because the General Assembly receives and considers not only the
annual and special reports of the Security Council, but also the reports of other organs
of the United Nations,39 it will be the only organ with a complete view of all the
activities that take place within the United Nations. It will be able to discuss and
consider this information, and decide whether further action is needed.

Finally, the General Assembly also plays the role of a treasurer and has the power
in that capacity to decide on the budget for the organisation.40 The material aspects of
this role have already been discussed in the previous subsection. 

The power of the budget is very much linked to the General Assembly’s power as
a co-ordinator, since through its budgetary decisions it can influence the policy of the
organisation. 

In conclusion, the powers of the General Assembly specified in the Charter and the
broad material scope of the powers of the General Assembly seem, both from a
material perspective as well as from an instrumental perspective, to adequately provide
the General Assembly with the necessary means to contribute to a comprehensive
approach in combating terrorism. 

3 THE POWERS OF THE SECURITY COUNCIL IN COMBATING TERRORISM 

3.1 Introduction 

The United Nations as a constitutional organisation has the ability to grow along with
the developments in international politics by adapting the way it makes use of its
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powers,41 as has been explained in chapter II (section 3.1.1). For the Security Council
with its far-reaching powers in the field of international peace and security, it is
especially important to set the framework within which it can develop its powers, both
its explicit as well as its implied ones. These outer limits of the organ’s powers are, in
accordance with the principle of attribution of powers, first and foremost set by the
purposes and principles of the organisation as laid down in the Preamble to and the
first articles of the UN Charter. Secondly, these powers are specified in the articles in
the Charter on the powers of the Security Council. 

The unconventional threat posed by international terrorism, especially in the
devastating magnitude of 11 September 2001, has confronted the Security Council
rather harshly with changing circumstances in international politics and threat percep-
tions. As a consequence, dealing with this new threat has been perceived as a test of
the actual ability of the Council to deal with contemporary threats to international
peace and security, and henceforth its effectiveness.42

The increase in the Security Council’s input in this struggle became especially
possible after the Security Council qualified all kinds of terrorist attacks as threats to
international peace and security, thereby placing it very clearly within its primary
responsibility, as formulated by article 24 of the UN Charter, namely the maintenance
of international peace and security.43 

The maintenance of international peace and security is the first purpose of the
United Nations, as laid down in article 1 of the UN Charter, and to that end effective
collective measures can be taken for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of the peace.
Before the Security Council can act in pursuance of its primary task, it has to be
established that there exists as a minimum a situation that is likely to endanger the
maintenance of international peace and security (the wording of article 33 UN Char-
ter). It has to be established, therefore, that international terrorism constitutes such a
situation. If that is the case, the Council can act under Chapter VI of the Charter. But,
as stated, its qualification of all kinds of terrorist attacks as threats to international
peace and security also allows the organ to act in accordance with the powers laid
down in Chapter VII of the Charter.

As will become clear when analysing the practice of the Security Council (see
chapter V) prior to 9/11 in comparison to its practice post-9/11, the Security Council
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dealt with the changing threat perception and the unconventional new threats by
adopting some new roles, namely as a legislator and as an judiciary organ. In the
analysis of the powers of the Security Council it will therefore be especially interesting
to see whether the attributed powers allow for such a development.

In chapter II, a general analysis of the powers of the Security Council has already been
given. In this chapter, the focus will therefore be on the suitability of these powers of
the Security Council to combat terrorism. 

3.2 The Security Council’s primary responsibility 

Article 24 of the Charter confers on the Security Council the primary responsibility for
the maintenance of international peace and security. It points to the specific powers
granted to the Council in Chapters VI, VII, VIII and XII of the Charter for this pur-
pose, and underlines that the Council has to act in accordance with the purposes and
principles of the Charter. In paragraph 3 of article 24 it also states that the Council
shall submit annual reports and, when necessary, special reports on its activities to the
General Assembly. 

For the purpose of combating terrorism, it will be especially important to examine
the Council’s powers under Chapters VI and VII, and to a lesser extent under Chapter
VIII. Chapter XII on the international trusteeship system is not applicable in this
context. The powers under Chapter VI and VII will be examined in the following
subsections. The articles on regional arrangements, as laid down in Chapter VIII, will
be discussed in the context of article 42 of Chapter VII.

In chapter II, the scope of article 24 has been discussed, including the question of
whether article 24 can be used as a legal basis for activities by the Security Council
that cannot be based on the specific powers of the Council as laid down in Chapters
VI, VII, VIII and XII. Since the textual interpretation of the Charter is not conclusive,
the next question is subsequently whether article 24 can be a legal basis for Security
Council measures in combating terrorism. 

The practice of the Security Council shows that in the early years of the United
Nations there were a few occasions in which the Council acted on the basis of article
24.44 Later on, the Council in most cases avoided discussing the scope of article 24 by
adopting a broad interpretation of a threat to international peace and security, thereby
qualifying, for example, gross violations of human rights under this category.45 In the
Advisory Opinion of the International Court of Justice in the Namibia case, however,
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the Court confirmed that the Council does possess powers beyond the enumeration in
article 24 (2).46

The Security Council can therefore act on the basis of article 24 of the Charter
when combating terrorism as far as this problem falls under the primary responsibility
for the maintenance of international peace and security. If, however, the Council
qualifies, as it does, international terrorism as a threat to international peace and
security, this will be considered to be an indication that the Council is acting under its
powers in Chapter VII of the Charter.
 
Finally, a last word on the reporting requirement of the Security Council to the General
Assembly as laid down in article 24 (3) of the Charter. Although the General Assem-
bly has comprehensive competence in all matters falling within the competence of the
United Nations, including the power to decide on the budget of the United Nations, it
cannot be stated that the Security Council is subordinate to the General Assembly.47

3.3 Security Council’s powers under Chapter VI 

It seems that the Security Council, when dealing with terrorism, mostly uses its powers
under Chapter VII of the UN Charter, and leaves aside the powers that follow from
Chapter VI. This is especially the case after 11 September 2001. Because of the
character of the threat, and the fact that one is not dealing with conventional States
parties in a conflict, but rather with an asymmetric threat posed by non-state actors, it
appears quite obvious that the Security Council does not use the powers under Chapter
VI of the UN Charter. After all, for classic dispute settlement one needs clear parties
to a dispute to negotiate with.

Before 11 September 2001, however, those Security Council resolutions that were
dedicated to terrorism were mostly based upon the powers in Chapter VI of the
Charter. Studying these powers is therefore just as important as studying the powers
of Chapter VII.

First of all, the character of the powers in Chapter VI are more than the powers
under Chapter VII dedicated to preventing situations from becoming a threat to
international peace and security. Since the war on terrorism can never be won if only
reactive measures are taken, the preventive powers of the Security Council are impor-
tant. 

Secondly, because of the character of the measures and their resemblance to the
character of General Assembly measures, it is interesting to study these powers from
the point of view of the division of powers between the General Assembly and the
Security Council.
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And thirdly, it is important to have a full picture of the powers of the Security
Council so as to allow for an interpretation of specific powers in the light of the
overview.

According to the articles in Chapter VI of the Charter, the Security Council has powers
to act when there is a dispute between parties, ‘the continuance of which is likely to
endanger the maintenance of international peace and security’,48 and when there is a
‘situation which might lead to international friction or give rise to a dispute’.49 

Although all articles in Chapter VI are relevant in cases of disputes, only articles
34, 35 and 36 are concerned with ‘situations’. Quite clearly, when dealing with non-
state terrorism, the Security Council will make use of the articles that empower it to
deal with situations which might lead to international friction. When state involvement
in terrorist acts is at hand, however, and this might lead to a dispute between parties,
the Security Council can also make use of its powers under the other articles (33, 37
and 38). These powers are especially focused on recommending means for settling the
dispute when the parties fail to settle themselves.

When dealing with (the threat of) international terrorism committed by non-state
actors, the powers of the Security Council that follow from articles 34 and 36 are
especially important. 

Article 34 offers an independent basis for ordering an investigation into a dispute
or ‘any situation which might lead to international friction or give rise to a dispute, in
order to determine whether the continuance of the dispute or situation is likely to
endanger the maintenance of international peace and security.’ It is independent
because it is not necessary that states must have tried to settle by their own means
before the Security Council can order an investigation.50 Although article 34 is the
only article in the Charter that explicitly assigns the power to order an investigation
to an organ, other organs have the power to conduct investigations as well, as it
follows from their implied powers.51 In practice, however, the Security Council in most
cases requests the Secretary-General to conduct the investigation, but it can also
establish a subsidiary organ to conduct the investigation. 

The investigation entails more than the mere consideration and discussion of
aspects during the sessions of the Council, or the information that can be gathered
through diplomatic channels. It could entail on-the-spot investigations, calling for
reports and the hearing of witnesses. It goes further than a mere observation, since that
deals with future events, but the power to investigate provides the possibility to
undertake an inquiry into the causes of past incidents.52 



Powers of the General Assembly and the Security Council in Combating Terrorism

53 Ibid., p. 601.
54 Ibid., p. 601.
55 Ibid., p. 605.
56 Th. Schweisfurth, ‘Article 35’, in: B. Simma (ed.), The Charter of the United Nations: A Commentary,

Oxford/New York: Oxford University Press, 2002, pp. 608-615.
57 T. Stein, ‘Article 36’, in: B. Simma (ed.), The Charter of the United Nations: A Commentary, Oxford/

New York: Oxford University Press, 2002, pp. 622-623.

105

The situation that forms the motive for the investigation does not need to be of an
international character, but could just as well be an internal situation.53 If the Security
Council orders an investigation based upon its powers under article 34, it has to
observe the limits in article 2 (7) of the Charter. Questions of human rights and self-
determination, however, are no longer considered to be internal questions in the
meaning of article 2 (7) of the Charter.54 

Different from the decisions of, for example, the General Assembly or the
Secretary-General to carry out an investigation within a state, the fact-finding mission
established by the Security Council based on article 34 of the Charter does not need
the prior consent of the state. The decision to carry out an investigation based on
article 34 has a binding effect in the sense of article 25 of the Charter.55

Article 34 can function as an instrument to combat terrorism by ordering investiga-
tions, for example to find out who were the perpetrators behind a certain terrorist
attack. This information could be vital in deciding whether further measures have to
be taken. 

Article 35 of the Charter offers the right to member states of the United Nations to
bring a dispute or a situation as described in article 34 to the attention of the Security
Council or the General Assembly. Non-member states can also, under certain condi-
tions, bring a dispute, to which it is a party, to the attention of the Council or the
Assembly. Non-members cannot therefore place ‘situations’ on the agenda. Non-state
actors are not mentioned in this article and, therefore, they have no right based on
article 35 to bring a situation or a dispute to the attention of the Council or the Assem-
bly.56 The fact that the Security Council is permanently in session means that states
prefer to bring an issue to the attention of the Security Council. The fact that the right
to bring an issue to the attention of the Security Council exists, does not mean that the
Security Council has to consider and discuss the issue. The Council may first decide
whether it will place the issue on its agenda, and subsequently whether it will discuss
the issue.

According to article 36 (1) of the Charter the Council may recommend appropriate
procedures or methods of adjustment at any stage of a dispute or situation of a like
nature. Because the Council can act on its own authority, without referral, this power
is limited. This follows from the reading of article 37 (2) of the Charter, which shows
that the Council does not have the power to make recommendations as to the substance
of the dispute or the situation.57 It can merely recommend a method of dispute settle-
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ment and has to keep in mind, as stated in article 36 (3), that, as a general rule, legal
disputes should be referred to the International Court of Justice by the parties them-
selves. 

Article 34 clearly offers the most far-reaching power of the Council under this Chap-
ter. Articles 35 and 36 are especially useful as a legal basis to consider and discuss
issues or even to make recommendations in the phase when a situation is still develop-
ing into a threat to international peace and security, and the possibility to recommend
preventive actions to avert this danger continue to exist. 

3.4 Security Council’s powers under Chapter VII

3.4.1 Introduction

For situations that can be qualified as beyond the point where they are likely to
become a threat to international peace and security, but can actually be qualified as a
threat or a breach of international peace and security, the Charter has endowed upon
the Security Council the power to restore and maintain international peace and
security.

The extent of the primary task of the Security Council to maintain international
peace and security, as laid down in article 24 (1) of the Charter, is especially illustrated
by the far-reaching powers laid down in Chapter VII of the Charter. These powers are
far-reaching in order to be able to restore international peace and security. The goal
of the drafters of the Charter was, indeed, to endow the Security Council with a police
function. When exercising this task it is not necessary to determine whether or not a
party is at fault, but the focus is to restore peace.58 Because of the main task of restor-
ing international peace and security, the character of the measures taken consequently
has a preliminary character. The final determination of the rights and obligations of
states (or individuals) would not be in conformity with the principle of states’ volun-
tary submission to a third-party settlement of disputes.59 Hence, once international
peace and security is restored, the legal basis for using the far-reaching powers under
Chapter VII is no longer valid. 

The specific powers of the Security Council under Chapter VII of the Charter
contain, because of its primary goal to restore international peace and security, in some
cases an enforcement character. As long as the actions of the Security Council con-
tinue to have this enforcing, preliminary character, they can be adopted in many
different forms, such as law enforcement, but also to a certain extent as quasi-judicial
and quasi-legislative functions.60 Although a violation of international law is not a
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prerequisite to action by the Security Council under Chapter VII, the Council does
sometimes conclude that the violation of legal norms constitutes a threat to interna-
tional peace and security, and that action is therefore necessary. This assessment,
however, cannot be qualified as a legal judgement of the situation,61 but demonstrates
a greater resemblance to countermeasures for breaches of international law.62 The
binding enforcement decisions adopted by the Council can easily be confused with
legislative actions. However, since the main purpose of these enforcement measures
should be to restore international peace and security, and their character is conse-
quently preliminary, they should rather be qualified as executive regulations than true
legislation.63 

The powers of the Security Council under Chapter VII to combat terrorism all depend
on the qualification of a situation as posing a threat to international peace and security.
Fulfilling the requirement of article 39 of the Charter is thus very important for further
action by the Council in this field. Once such a qualification has been given, whether
that correctly applies to the behaviour of a state in dealing with the effects of a terrorist
act or the threat of terrorism through offering a safe haven, or the phenomenon as such,
the Council is empowered to take measures in accordance with articles 41 and 42. 

Even though measures under Chapter VII can in general be qualified as having a
preliminary character, article 40 empowering provisional measures to be taken
occupies a special place. The objective of measures taken on the basis of article 40 of
the Charter is to prevent an aggravation of the situation.64 Apart from those cases in
which the Security Council explicitly acts under article 40, it is difficult to determine
whether a certain measure falls within the scope of article 40. The International
Criminal Tribunal for the Former Yugoslavia in the Tadic case tried to set limits to the
scope of article 40. It argued that ‘any act going further than pure ‘holding operation’,
or producing more than ‘stand-still’ or ‘cooling-off’ effects’, had to be considered to
be beyond the scope of article 40.65 The provisional character of measures taken under
article 40, moreover, rests on the intention of the Security Council to take provisional
measures, before it decides on measures under articles 41 and 42. 

As an instrument for combating terrorism, the article’s usefulness is limited. After
all, ordering stand-still or cooling-off measures are mostly directed towards states and
are difficult to direct against non-state actors involved in terrorist activities. For the
purpose of this research, the focus will therefore be on the powers that follow from
articles 41 and 42 of the Charter, after the scope of article 39 has been dealt with.
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3.4.2 Article 39

Article 39 of the Charter is the key article in the powers of the Security Council under
Chapter VII of the Charter. The determination of a threat to or a breach of the peace
or an act of aggression is the starting point before any recommendations or measures
can be taken in accordance with articles 41 and 42 of the Charter. However, the
Council is not under an obligation to determine that such a situation exists. Article 39
of the Charter merely empowers the Council to do so.66 The Council could thus choose
not to deal with a situation at all. 

The terms ‘threat to the peace’, ‘breach of the peace’ and ‘act of aggression’ are not
defined in the Charter. This has led to divergent interpretations of the scope of article
39, and similar divergent answers to the question whether the Security Council has an
unlimited discretion in determining whether a situation falls under the scope of article
39 of the Charter.67 Together with De Wet, I would argue that it is not at all useful to
distinguish three specific situations that allow further measures under Chapter VII, if,
indeed, the Security Council would have an unlimited discretion in determining
whether a qualification, in the terms of article 39, is applicable.68 

The first limitation in article 39 follows from the meaning of the term ‘peace’.
Although, in general, the concept of peace can have a wide or a narrow meaning, it can
be assumed that the term ‘peace’ in Chapter VII has a narrow meaning.69 Dealing with
the wide interpretation of the term is possible on the basis of different articles in the
Charter, but the specific role of Chapter VII in the Charter underlines the assumption
that the term ‘peace’ within the meaning of Chapter VII should be interpreted nar-
rowly, meaning the absence of any organised use of force.

When the Charter was drafted, the task of the Security Council under Chapter VII
was mainly identified to deal with inter-state war.70 Hence, the formula ‘to maintain
or restore international peace and security’ was included in article 39. Over the years,
the scope of article 39, however, has been widened. It is no longer unusual when the
Security Council determines that an internal conflict constitutes a threat to interna-
tional peace and security. Since the 1990s, the Council has also developed a practice71

of qualifying grave violations of human rights,72 as well as violations of democratic
principles,73 as a threat to international peace and security. 
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Of the three situations pointed out in article 39, the qualification ‘threat to the
peace’ is most interesting when it comes to laying down the legal basis for combating
terrorism with measures in Chapter VII, since the term ‘threat to the peace’ offers the
most room for interpretation. In case of a breach of the peace, there have to be hostili-
ties between armed units of two states, or effective, independent de facto regimes.74

These hostilities can be serious, but not so serious as to constitute an act of
aggression.75 An act of aggression presumes the direct or indirect use of force, and is
in any case a breach of the peace.76 An ‘armed attack’ in the sense of article 51 of the
Charter, in any event constitutes an act of aggression. 

For the Security Council to adopt measures against terrorism after qualifying a
situation as either a breach of the peace or an act of aggression instead of merely a
threat to the peace, the form of terrorism it is probably dealing with has to be a form
of state terrorism of high intensity. Under international law this would, moreover, also
qualify as a violation of the prohibition on using force or the non-intervention princi-
ple. Since, henceforth, the qualification as aggression or a breach of the peace does not
fit the (average) terrorist attack or terrorist threat, the Security Council uses the term
‘threat to the peace’ when it deals with (non-state) terrorism under Chapter VII.77

The term ‘threat to the peace’ is rather vague. It could entail situations that could
develop into armed hostilities, but also post-conflict situations that – if not guided into
the right direction – could deteriorate back into conflict situations. As stated above, the
term is not reserved for situations of international conflict, but can also be applicable
to internal conflict situations. At the beginning of the 1990s, the Security Council went
to great lengths to argue that internal conflict situations had a destabilising effect on
the region, and could therefore be qualified as constituting a threat to international
peace and security. Later on, it no longer pointed to these transborder effects.78 In any
case, the determination of a ‘threat to the peace’ is a political concept, but there is no
doubt that the information gathered by the Council should be ‘timely, accurate and
reliable given the consequences potentially attached to subsequent pronouncements
and determinations’ of a threat to the peace.79

Once a qualification in the sense of article 39 of the Charter has been made, the
Security Council can make recommendations or decide on actions to be taken in
accordance with articles 41 and 42 of the Charter. Especially the category of decisions
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is binding on states pursuant to article 25 of the Charter. Articles 41 and 42 are the
legal basis for, respectively, non-military and military measures. These articles will be
dealt with in the following subsections. 

3.4.3 Article 41

Article 41 of the Charter allows the Security Council to recommend or decide that non-
military measures should be taken. Article 41 includes a list of measures that could fall
under this category, but is not exhaustive. Building on this list, the Council has, over
the years, developed a wide range of instruments that could be adopted as enforcement
measures in the sense of article 41, such as arms embargoes, trade restrictions, the
prohibition of air traffic, the requirement of a certificate of origin for diamonds,
etcetera. Irrespective of their different characters, all the measures adopted based on
article 41 of the Charter share the goal of contributing to restoring international peace
and security. A clear limit to the non-exhaustive list of possible measures is the duty
to act for the proper purpose, meaning that the Council can only use its far-reaching
powers for the purpose for which they were granted.80

The instruments that are most used and that are especially interesting for combating
terrorism are the instrument of sanctions and the establishment of a subsidiary organ
for a specific purpose. These instruments are therefore especially illustrated below.

The Security Council has the power to delegate its powers to a sub-organ, which can
be a subcommittee or a subsidiary organ. When it concerns powers that the Security
Council possesses based on the explicit powers of the Charter, it concerns the delega-
tion of powers to subcommittees. The Council also has the power, moreover, to
establish a subsidiary organ. The legal basis for this power can be found in article 7,
and more specifically in article 29 of the Charter. 

Although the Charter does not provide a definition of a subsidiary organ, there is
agreement on some specific aspects. In the first place, the subsidiary organ has to be
established by one of the principal organs of the organisation by resolution. The
subsidiary organ henceforth operates based on the authority of the principal organ and
under its control. The principal organ cannot, by establishing a subsidiary organ, act
outside its powers. Meanwhile, it is possible that the subsidiary organ acts with a
certain degree of autonomy and exercises functions that cannot be exercised by the
principal organ itself.81 A clear example of such a subsidiary organ established by the
Security Council is the International Criminal Tribunal for the Former Yugoslavia.
This organ contributed to the Council’s mandate to maintain and restore international
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peace and security, but possesses certain functions, namely judicial functions, that the
Council itself does not have. 

A subsidiary organ has its own budget, which is controlled by the General Assem-
bly. This is a huge difference with subcommittees that work with the budget of the
principal organ. Possessing its own budget gives a subsidiary organ a large amount of
autonomy vis-à-vis the principal organ.82

Another instrument that can potentially play a role in combating terrorism is the
instrument of sanctions as a pressure tool. Although article 41 is directly associated
with implementing sanctions, the term sanctions as such is not mentioned in the
Charter at all.83 They have however become the main coercive instrument which is
used by the Security Council, and the best alternative to the use of military measures.
The way this instrument has been used, though, has seen some changes over the
years.84 

The first condition, in the case of sanctions implemented by the Security Council,
is of course the determination of a threat to international peace and security. But it is
also important to examine the scope of article 41. As stated, article 41 provides a non-
exhaustive list of measures that can be qualified as ‘measures not involving the use of
force’. Although nothing is prescribed as to the objective of sanctions, it is quite clear
that the general purpose should be to maintain or restore international peace and
security, as stated in article 39. The purpose of a sanction should therefore be to
modify the behaviour of a party that is threatening international peace and security.85

In contrast to the lack of limitation concerning the kind of measures that can be
implemented based on article 41, this article’s predecessor, article 16 paragraph 1 of
the Covenant of the League of Nations, did provide a limited list of options that could
be taken against member states that resorted to an act of war. It read:

‘Should any Member of the League resort to war in disregard of its covenant under
article 12, 13 or 15, it shall ipso facto be deemed to have committed an act of war
against all other Members of the League, which hereby undertake immediately to subject
it to the severance of all trade or financial relations, the prohibition of all intercourse
between their nationals and the nationals of the covenant-breaking State, and the
prevention of all financial, commercial, or personal intercourse between the nationals
of the covenant-breaking State and the nations of any other State, whether a Member of
the League or not.’ 
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Apart from the obvious difference in the explicit limitation of options available to deal
with a state that is disrupting the peace, there are two more apparent differences
between the League of Nations’ article and article 41 of the Charter. The first differ-
ence is the explicit and limited requirement that has to be fulfilled, according to article
16 of the Covenant, before measures can be taken, namely the fact that a member state
has to resort to an act of war. The requirement of article 41 that is directly linked to
article 39 of the Charter is much broader, namely ‘any threat to the peace, breach of
the peace, or act of aggression’. Secondly, article 16 of the Covenant only empowers
a reaction against an act of war by a member of the League, i.e. against only states.

When drafting article 41 of the Charter, especially the United States and the United
Kingdom were opposed to a limited list of measures that could be taken on the basis
of article 41.86 Thus, it was clear from the start that article 41 would form the legal
basis for an open category of measures. There is, however, no indication in the text or
the history of the drafting of the article that would suggest whether there was any
agreement on the possible addressee (a state, a non-state actor, or an individual) of the
measures (see further on).
 
The instrument of imposing sanctions under Chapter VII of the Charter was only used
on a few occasions during the Cold War. One of these occasions concerned sanctions
against the apartheid regime of SouthernRhodesia in December 1966. These sanctions
were at first selective, but were later of a general character. In any case, they were
implemented against the state. 

In 1977, the Security Council implemented an arms embargo against South Africa,
but other than that it remained silent in this respect. It was not until the invasion of
Kuwait by Iraq that the Security Council reinvented the measure of implementing
sanctions. Since 1990, the occasions during which the Security Council has imple-
mented sanctions have been numerous: Iraq (1990), the Former Yugoslavia (1991), the
Federal Republic of Yugoslavia (Serbia and Montenegro) (1992), the Bosnic Serbian
party (1993), Somalia (1992), Lybia (1992), Liberia (1992, 1995, 2001, and 2002),
Haiti (1993), UNITA (Angola) (1993), Rwanda (1993), Sudan (1996), Sierra Leone
(1997), the Federal Republic of Yugoslavia once again (1998), Eritrea and Ethiopia
(2000), Angola (2002), the Democratic Republic of the Congo (2004), Cote d’ Ivoire
(2004), and Sudan (2005).

After the first comprehensive sanctions against Southern Rhodesia, it took until
1990 before the Security Council again used this instrument by implementing, through
resolution 660, a comprehensive trade and weapons embargo on Iraq. The only
exceptions to the embargo were medical supplies and the first necessities of life. In
resolution 670 (1990) the Council confirmed the comprehensive character of the
sanctions by prohibiting all air transport to Iraq, except for humanitarian relief. 



Powers of the General Assembly and the Security Council in Combating Terrorism

87 See, for example, Security Council resolution 713 (1991) concerning the Federal Republic of Yugosla-
via, Resolution 748 (1992) concerning Libya, Resolution 751 (1992) concerning Somalia, Resolution
841 (1993) concerning Haiti, Resolution 864 (1993) concerning UNITA in Angola, Resolution 918
(1994) concerning Rwanda, Resolution 788 (1992) concerning Liberia, Resolution 1132 (1997)
concerning Sierra Leone, and Resolution 1160 (1998) concerning the Federal Republic of Yugoslavia,
including Kosovo.

88 Report of the Secretary-General, Supplement to an Agenda for Peace, 3 January 1995, UN Doc
A/50/60, S/1995/1, par. 70.

89 For an overview of the different opinions, see, for example, W.J.M. van Genugten and G.A. de Groot
(Eds), United Nations Sanctions: Effectiveness and Effects, Especially in the Field of Human Rights,
Antwerp, etc.: Intersentia, 1999. Seel also D. Cortright and G.A. Lopez, ‘Assessing Smart Sanctions.
Targeting Sanctions: Lessons from the 1990s’, in: M. Brzoska (Ed.), Smart Sanctions: The Next Steps,
Baden-Baden: Nomos Verlagsgesellschaft, 2001, pp. 19-38, at 19.

113

Except for the comprehensive character of the sanctions regime against Iraq, most
sanctions implemented by the Security Council had a more limited character, like, for
example, a weapons embargo.87 But it could also entail a limitation of diplomatic or
consular services (for example, Lybia (1992) and Sudan (1996)), travel bans for
members of military juntas or their family (Sierra Leone (1997)), or the freezing of
assets and financial resources of members of the authorities and their family (Haïti
(1993)).

After a few years of more intensive use of the instrument of imposing sanctions,
the Secretary-General of the UN, Boutros Boutros Ghali, in his Supplement to an
Agenda for Peace, concluded : 

‘Sanctions, as is generally recognised, are a blunt instrument. They raise the ethical
question of whether suffering inflicted on vulnerable groups in the target country is a
legitimate means of exerting pressure on political leaders whose behaviour is unlikely
to be affected by the plights of their subjects. Sanctions always have unintended or
unwanted effects. They can complicate the work of humanitarian agencies […]. They
can conflict with the development objectives of the Organisation […]. They can have
a severe effect on other countries. They can also defeat their own purpose by provoking
a patriotic response against the international community, symbolised by the United
Nations, and by rallying the population behind leaders whose behaviour the sanctions
are intended to modify’.88

Apart from the concern for the reverse political effect, it was mostly the concern for
violations of fundamental rights caused by some sanctions regimes that gave rise to
a thorough discussion of the legality and legitimacy of a sanction as an instrument.89

Examples of sanctions regimes with severe negative effects are Haïti and Yugosla-
via, where there was an increase in the number of infant mortality and the negative
effects of general health care. However, the catastrophic effects of the sanctions
regime on Iraq, which caused widespread malnutrition, diseases, and a strong increase
in mortality rates, really demonstrated the need for an in-depth discussion on the use
of this instrument. 
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The solution for decreasing the undesirable side-effects and enhancing the effec-
tiveness of sanctions could not be found in humanitarian exceptions, since these were,
as a rule, already included in the sanctions regimes. The debate therefore focused on
making the sanctions ‘smarter’, and more targeted. 

In 1999-2000, the Swiss government took the initiative in the debate by organising
a series of expert meetings on financial sanctions, known as the ‘Interlaken Process’.90

This initiative was followed by the German government with an expert meeting on
arms embargoes and travel and air transport bans, known as the ‘Bonn-Berlin
Process’.91

In 2000, five years after the adoption of the Supplement to an Agenda for Peace,
the Secretary-General of the UN, Kofi Annan, stated that one could now speak of an
‘emerging consensus among Member States, that the design and implementation of
Security Council sanctions need to be improved and their administration enhanced to
allow a more prompt and effective response to present and future threats to interna-
tional peace and security. Future sanctions regimes should be designed so as to
maximise the chance of inducing the target to comply with Security Council resolu-
tions, while minimising the negative effects of the sanctions on the civilian population
and neighbouring and other affected States.’92

Studies show that targeted sanctions are indeed less invasive vis-à-vis the funda-
mental rights of the civil population; however, humanitarian consequences cannot be
ruled out completely.93 The inclusion of humanitarian exceptions to targeted sanctions
and the transparency in the application in general, however, make it possible to
monitor the effects more closely, and to create the possibility to adjust the measures
if needed. In any case, it is fair to conclude that the development towards the use of
targeted sanctions has made this instrument an useful enforcement measure in combat-
ing terrorism, since the sanctions can now be targeted to affect those involved in
terrorism. 

On a final note, it should be remembered that the enforcement measures taken on the
basis of article 41 should not be considered as sanctions against a law breaker, but as
a tool for the maintenance of international peace and security, or as a tool for law
enforcement.94
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3.4.4 Article 42 

If the measures based upon article 41 of the Charter do not prove to be sufficient, it is
possible that the Security Council will authorise military actions to deal with the threat
of terrorism, based upon article 42 of the Charter.95 This requirement does not demand
that article 41 measures have indeed been taken. It is important, however, that the
Council takes the principle of proportionality into account when it considers that
military measures can be justified.96 The only requirement for the Security Council to
order military measures is the determination of a threat to the peace, a breach of the
peace or an act of aggression. 

The grand plan, when the Charter was drafted, was, of course, that the Security
Council would have its own military forces available to execute its own decision to
restore international peace with military measures.97 Since this plan has never material-
ised, the Council found a way of preventing this article from becoming void by
authorizing states organised in a coalition of the willing or security organisations to
take military actions.98 Even though the Council can delegate its powers to use military
measures, it should still provide effective supervision. 

The Security Council could indeed authorise military measures when it decides
that, for example, a state is not effectively acting against (the preparation of) terrorist
activities within its territory, or is even actively supporting terrorist activities, a
situation that amounts to a threat to international peace and security. 

3.4.5 Limitations of the powers

In general, it is fair to assume that the Security Council has very broad powers and can
act rather autonomously and without much interference as long as it acts in response
to a situation that it qualifies as a threat or breach of international peace and security.
This does not mean, however, that this organ acts in a legal vacuum. In the words of
the International Court of Justice:

‘The political character of an organ cannot release it from the observance of the treaty
provisions established by the Charter when they constitute limitations on its powers or
criteria for its judgement’.99

Although the Security Council has very broad powers when it comes to the mainte-
nance of international peace and security, these powers are not without limits. As has
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been explained in chapter II, the basic principle of institutional law, the principle of
attribution of powers, determines the boundaries for the powers of every organ of an
organisation to the extent that it only enjoys those powers that are conferred on it by
or implied in the constituent instrument of the organisation.100 The Security Council
does not therefore have a Kompetenz-Kompetenz.101

The other limits on the powers of the Security Council follow from the purposes
and principles as laid down in the UN Charter, the ius cogens principles, and the
principle of proportionality. First, the latter principle will be dealt with, after which the
limits that follow from the purposes and principles as laid down in the Charter will be
analysed.

One of the principles that limit the powers of the Security Council is the principle of
proportionality.102 This principle is inherent in the way articles 39, 40, 41 and 42 of the
Charter are drafted and interpreted. Reference to this principle can, for example, be
found in the wording of articles 40 and 42 that refer to ‘necessary’ measures. The
impact of the principle of proportionality has already been mentioned in the context
of articlee 41 and 42 (see 3.4.3 and 3.4.4). The idea behind the principle is to minimize
the impact of the measures as much as possible. The Council’s action must thus be
appropriate and necessary for achieving the stated purposes and may not dispropor-
tionately affect other interests.103 This is measured against the aims pursued by the
same enforcement measure adopted by the Security Council. It is, moreover, the
Security Council which determines whether this balance is struck.

According to article 24, paragraph 2, of the Charter, the Security Council shall act in
accordance with the purposes and the principles of the United Nations. These limits
are especially explicit when it comes to the Council’s powers in the field of dispute
settlement, since it is stated in article 1 (1) of the Charter that those should be exer-
cised in conformity with the principles of justice and international law.104 Such an
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explicit limitation is not laid down with regard to the powers to take effective collec-
tive measures for the prevention and removal of threats to international peace and
security (see also chapter II, section 3.3.4). Therefore, when acting under Chapter VII
of the Charter (or even possibly under article 24), the limits to the powers only follow
from the principles and purposes of the UN as laid down in articles 1 and 2 of the
Charter.

This system therefore implies that infringements upon the sovereign rights of states
are possible when the Security Council is acting under Chapter VII of the Charter. In
the words of Gill: 

‘[In case] the Council is acting in the context of maintaining or restoring international
peace and security, particularly in the determination whether a threat to the peace exists,
or a breach of the peace has occurred, and is deciding which measures are necessary to
remove the threat or restore the situation it is not bound by legal considerations and,
clearly, any enforcement measures it may decide upon will necessarily affect the rights
of the transgressing State, as well as the rights of third States. These rights do not
disappear, since the Council cannot impose a permanent settlement of a dispute or
allocation of rights on any State, but they do come into abeyance to the degree and for
as long as the Council determines it is necessary to remove the threat, or restore the
peace.’105

Among the purposes and principles of the Charter that limit the powers of the Security
Council (also when it is acting under Chapter VII), is article 1, paragraph 3, which
especially mentions respect for human rights. It has been argued that the humanitarian
and human rights norms, as referred to in the purposes and principles of the organisa-
tion, form mere guidelines, rather than establishing precise limits.106 Even so, the
Council will at a minimum be bound by the core provisions of human rights. The non-
derogable rights in the human rights conventions are at least considered to belong to
that category. But also the right to a fair trial, including procedural guarantees which
ensure fairness and impartiality, has been argued to fall into that category.107

Since the scope of the category of core provisions of human rights that limit the
power of the Security Council cannot with absolute certainty be defined, some authors
have brought forward additional arguments to establish the obligation of the Security
Council to respect the core provisions of human rights. Before the analysis of the
scope of this category of human rights continues, especially the argument by De Wet
will be discussed. 

As was stated in chapter II (section 3.2), De Wet argues that the principle of good
faith, as laid down in article 2 (2) of the Charter, linked to the principle of equitable
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estoppel, prevents the organisation from acting contrary to the core principles of
human rights and humanitarian law.108 She points to the practice of the Security
Council, which shows that the Council has become more and more involved in the
enforcement of human rights. It has more than once considered extensive human rights
violations to qualify as a threat to international peace and security, and has also acted
upon this declaration by implementing non-military measures and, on some occasions,
even military measures. According to her line of argument, this practice estoppes the
Council from acting contrary to the good faith principle and that it respects human
rights.

Orakelashvili disagrees with De Wet on the need to use the principle of estoppel
in combination with the principle of good faith in order to argue that the Security
Council is bound to respect the core principles of human rights and humanitarian law.
He convincingly argues that the concept of estoppel operates when certain expecta-
tions are created by the actions of a certain actor, but only in the absence of any legal
obligation that would prohibit these actions in the first place. Since it is hardly dis-
puted that the Security Council is bound to respect the core principles of human rights
and humanitarian law as they follow from the Charter, there is no need to rely on the
Council’s own activities vis-à-vis the protection of human rights to establish that it is
bound to respect these core principles.109

Indeed, in principle it is clear that the Security Council is bound to respect the core
principles of human rights. The debate therefore mostly concentrates on the extent to
which the Council is bound by the core principles of human rights. However, De Wet’s
theory on the principle of estoppels in combination with the principle of good faith
does seem to concentrate on the question whether the Council is bound, and not on the
question to what extent this limitation applies.

The question is thus to what extent the Security Council is limited in exercising its
powers under Chapter VII of the Charter as a result of the reference to the principles
of human rights and humanitarian law in the purposes and principles of the Charter.
The right to a fair trial plays an important part in the analysis of the Security Council’s
activities in combating terrorism later on. The material relevance of the right to a fair
trial, as one of the human rights that is argued to belong to the core of fundamental
rights that limit the powers of the Council, will thus be analysed first. This is followed
by an analysis of the question as to whether the Security Council is indeed bound to
the limitation to its powers that follows from the right to a fair trial. 

The right to a fair trial has been laid down in article 10 of the Universal Declaration
of Human Rights, in article 14 of the 1966 International Covenant on Civil and
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Political Rights (ICCPR), in article 6 of the 1950 European Convention on Human
Rights and Fundamental Freedoms (ECHR), and in article 8 of the 1969 American
Convention on Human Rights. Because of its geographically wide acceptance, and the
way in which it has been incorporated in most national legal systems, this right is
considered to be a general principle of law recognised by civilised nations, and one of
the foundations of democratic societies based on the rule of law. 

The right to a fair trial as laid down in the articles mentioned above demonstrates
clear similarities between them in the way they are edited. The right to a fair trial is
considered to be one of the cornerstones of the rule of law itself.110 International law
thus requires that all persons can access and use the law in the determination of their
rights and duties, and should henceforth have equal access to the courts. The right to
a fair trial inter alia entails: access to an independent and impartial court established
by law, the presumption of innocence, the right to a public trial, a speedy determina-
tion of the law, the right to an adequate defence, the right to appeal, and compensation
in the event of a mistrial. 

In the case of criminal procedures, specific guarantees are adopted to protect the
rights of the accused. To determine whether those specific guarantees have to be
adhered to, one has to determine whether a specific case deals with a ‘criminal charge’
or a ‘penal offence’. Again, the different international documents on human rights
show similarities in the way they refer to the term ‘criminal charge’ or ‘penal offence’.
The Human Rights Committee, which supervises whether states observe the obliga-
tions laid down in the ICCPR, has recently interpreted ‘the right to equality before
courts and tribunals and to a fair trial’.111 In this General Comment, the Human Rights
Committee has also commented on the rights applicable in the case of ‘criminal
charges’. The Committee explained that criminal acts are ‘acts that are criminal in
nature with sanctions that, regardless of their qualification in domestic law, must be
regarded as penal because of their purpose, character or severity.’112 Before this recent
adoption of General Comment No. 32, in most situations whenever the term ‘criminal
charge’ needed to be explained, reference was made to the explanation of the term by
the European Court of Human Rights. The European Court of Human Rights (ECtHR)
has interpreted this term on several occasions. The Inter-American Court of Human
Rights has referred, in its jurisprudence, to the interpretations of the right to a fair trial
given by the European Court of Human Rights in several cases.113 The jurisprudence
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of the ECtHR is therefore considered to provide leading guidance in this respect.114

The following subsection will therefore concentrate on the jurisprudence of the ECtHR
in the analysis of the measures of the Security Council and the potential tension with
the right to a fair trial.

The right to fair trial entails several aspects. One of the main pillars is the right to
be heard by a competent, independent and impartial tribunal established by law in a
fair and public trial.115 Anyone who has been burdened with a criminal charge, or
whose civil rights and duties are determined during a trial, has the right to a fair trial.
According to the Human Rights Committee in General Comment No. 32, the notion
‘tribunal’ should be understood to mean ‘ a body, regardless of its denomination, that
is established by law, is independent of the executive and legislative branches of
government or enjoys in specific cases judicial independence in deciding legal matters
in proceedings that are judicial in nature.’116 The Human Rights Committee, moreover,
stressed that ‘[the right to be heard by a competent, independent and impartial tribunal]
cannot be limited, and any criminal conviction by a body not constituting a tribunal
is incompatible with this provision.’117 

Before anything can be said about the legality of the Security Council measures and
their compatibility with the right to a fair trial, it will be necessary to qualify the
character of these measures in order to determine the extent of fair trial principles that
could apply to the situation. This qualification will take place in chapter VII, when the
legality and legitimacy of the Security Council measures will be dealt with. For now,
the important questions are the following: Are they temporary measures? Can they be
considered to be administrative coercive measures? Or are they punitive measures?
This qualification is important, since the right to a fair trial when it concerns punitive
measures entails extra guarantees, such as the presumption of innocence. 

Subsequently, how is one to determine whether a specific measure qualifies as a
punitive charge? It certainly does not depend on the label attached to the measure. In
the tradition of the human rights conventions, it is the goal or purpose of the measure
that counts, and the effect that it creates for the addressee of the measure. This follows
from the explanation of the term by the Human Rights Committee in General Com-
ment No. 32,118 and from the interpretation of the term ‘criminal charge’ in article 6
of the European Convention on Human Rights by the European Court of Human
Rights. The Court uses three criteria to determine whether it is dealing with a criminal
charge. First of all, it establishes the judicial qualification in national legislation of the
sanctioned behaviour or act. Secondly, the Court considers the character of the act or
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behaviour. And thirdly, the Court considers the nature and severity of the threatened
sanction. The Court stated that ‘the nature and severity of the threatened sanction, as
well as the type of sanctioned offence is to be drawn upon in evaluating whether a
criminal charge exists’.119 Moreover, the Court determined that it is sufficient for the
applicability of article 6 of the ECHR in light of the term ‘criminal charge’ ‘that the
offence in question should have made the person concerned liable to a sanction which,
due to its nature and degree of severity, places it within the ‘criminal’ sphere’.120

With regard to the question whether the Security Council is legally bound by the
principle of fair trial as a limitation to its powers, it is first of all important to elaborate
on the inherent limitations on the right to a fair trial itself. Then, it will be argued that
the Security Council is only bound by this right through the purposes and principles
of the Charter, since the right to a fair trial belongs to the category of the core provi-
sions of fundamental rights. It will also be pointed out that some authors even go as
far as to qualify some element of the right to a fair trial as ius cogens. 

The right to a fair trial, as incorporated in article 14 ICCPR and article 6 ECHR,
is not considered to be a non-derogable right in the sense of article 4 (1) ICCPR and
article 5 ECHR on a state of emergency. This indicates that a state in case of an
emergency can rightfully derogate from the right to a fair trial. As an analogy to the
room for manoeuvre that is offered to states, it would therefore be fair to assume that
the Security Council, as far as it is indeed bound by these rights, can derogate from
this right when it is acting under Chapter VII, which, after all, implies a situation that
is – at least – a threat to the peace and that, in its turn, can be qualified as a state of
emergency in the sense of these articles.121

However, the Human Rights Committee in its General Comment No. 29 on States
of Emergency, first of all stated that those rights listed in article 4 (2) ‘not being
subject to derogation does not mean that other articles in the Covenant may be sub-
jected to derogation at will, even where a threat to the life of the nation exists’.
According to the Committee there is always a duty to conduct a careful analysis based
on an objective assessment of the situation.122 This is for example the case concerning
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the prohibition of discrimination based solely on the ground of race, colour, sex,
language, religion or social origin,123 as well as concerning other obligations under
international law, particularly the rules of humanitarian law.124

The Human Rights Committee continued its argumentation on the ‘status’ of the
right to a fair trial by noting that during armed conflicts, which surely qualify as
emergency situations, common article 3 of the Geneva Conventions of 1949 explicitly
guarantees the core elements of the right to a fair trial, and states that there is no
justification for derogating from these core elements in other emergency situations.125

To this category of ‘core elements of the right to a fair trial’ belong the principles of
independence, impartiality and even-handedness. Although the UN is not a party to the
Geneva Conventions, common article 3 does have the status of customary international
law, and is therefore binding on the UN. The Human Rights Committee merely made
this comparison to point out that if in the worst situations like armed conflict, the core
elements of the right to a fair trial should be respected, this is surely the case in less
serious situations, like emergency situations. This, in effect, gives the fair trial princi-
ple a de facto non-derogable status.

The Human Rights Committee moreover argued that although non-derogable rights
are related but not identical to peremptory norms, some non-derogable rights neverthe-
less have the status of peremptory norms.126 The Committee continued by stating that
the category of peremptory norms extends beyond the list of non-derogable rights,
indicating that states could therefore never invoke article 4 of the Covenant as a
justification for violations of, for example, the fundamental principles of fair trial,
namely the presumption of innocence, the right to take proceedings before a court to
enable it to decide without delay on the lawfulness of detention, and the principle that
only a court of law may try and convict a person of a criminal offence.127 De Wet even
goes as far as to use this line of reasoning to argue that the core elements of the right
to a fair trial thus enjoy a ius cogens status.128 According to Orakelashvili, due process
guarantees and the right to fair trial, as well as freedom from an illegal deprivation of
liberty at least belong to the core elements of human rights that have a peremptory
status.129
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Ius cogens norms naturally also place a limitation on the powers of the Council, even
though they do not immediately follow from the Charter.130 With regard to the princi-
ple of ius cogens, one has to take into account that there is no clarity as to what norms
belong to this category.131 The concept of ius cogens has even been described as a
Pandora’s Box.132 In an attempt to identify the rights that belong to this category, some
authors have listed some rights that they believe deserve the qualification. Among
these different lists, one finds the prohibition of the unilateral use of force, the right
to self-defence, the prohibition of genocide, the prohibition on violating the basic
norms of international human rights and humanitarian law, the prohibition of racial
discrimination and slavery, and the right to self-determination.133 Apart from the fact
that trying to qualify the ius cogens status of each of these rights would, according to
some, contribute to undermining the credibility of the concept as a legal category,134

it would also be going too far to establish whether each of these rights does indeed
qualify as ius cogens. However, because of the importance, for our analysis, of the
powers of the Security Council in combating terrorism, it is nevertheless important to
point to the development of the right to a fair trial in the debate on its alleged ius
cogens status. Not only do several authors argue that some elements of the right to a
fair trial do at least have a peremptory status, if not a ius cogens status,135 also the
Court of First Instance of the European Communities, in an otherwise much criticized
reasoning, concluded that the right to a fair trial has a ius cogens status.136 Albeit only
for rhetorical purposes, and to add pathos to the legal argument,137 it shows the
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importance of the right to fair trial as a limitation to the power of the Security Council
when combating terrorism.

In sum, it has become clear that the Security Council is bound to respect the purposes
and principles as laid down in the Charter when it authorises enforcement actions
under Chapter VII of the Charter. To the category of purposes and principles belong
the core elements of human rights. Some elements of the right to a fair trial are
considered to belong to this category. Without trying to establish the veracity of those
authors who claim that some elements of the right to a fair trial do indeed have a ius
cogens status, it at least provides evidence of the heated ongoing debate in relation to
the status of the right to a fair trial and the broad conviction that the right to a fair trial
belongs to the category of the core fundamental rights. This is even of more impor-
tance in light of the fact that the Security Council is broadening its scope of powers
when adopting measures to combat terrorism, leaning very much on its implied
powers. The threshold of human rights limitations to its powers, especially when the
Council targets individuals, should therefore be considered to arise simultaneously.

3.4.6 Legal effect of the resolutions of the Security Council 

The legal effect of the resolutions of the Security Council depends on whether the
adopted resolutions incorporate recommendations or decisions. The latter category
means that those resolutions are mostly adopted under the powers of Chapter VII of
the Charter. Since the decisions of the Security Council are binding on the member
states according to article 25 of the Charter, the situation might occur that states are
also bound by treaty provisions that contradict the obligations that follow from binding
SC resolutions. In other situations, in which states are confronted with contradictory
obligations, article 30 of the Vienna Convention on the Law of Treaties or article 30
of the Convention on Treaties between States and International Organisations and
between International Organisations of 1986, both codifications of customary law,
would be applicable to prescribe how to deal with contradictory provisions. The basic
rule prescribes that treaty provisions that are contradictory to ius cogens provisions are
void; in other situations either the treaty that was concluded later in time, or the
provision that is more specific, will prevail (lex posterior derogat legi priori, lex
specialis derogat legi generali).138

If there is a conflict between an obligation that derives from a Security Council
decision and another (treaty) obligation, article 103 of the Charter is applicable.
According to this article, obligations that derive from the Charter prevail over other
international agreements. Although article 103 speaks of ‘other international agree-
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ments’, it follows from the character of the Charter that obligations that follow from
the Charter also prevail over other sources of commitment, such as customary interna-
tional law.139 A prerequisite for obligations that follow from the Charter to prevail over
other international agreements is that they are legal, and not adopted ultra vires the
powers of the Security Council.

Incidentally, article 103 does not indicate what should happen to the provision that
is in conflict with the obligation that follows from the Charter. It only states that
obligations that follow from the Charter should prevail; whether the consequence is
that these other agreements are void, voidable, suspended, or unenforceable, is not
determined in article 103.140 Which consequence will be applicable will depend on the
character of the obligation that follows from the Charter. 

4 CONCLUDING REMARKS

This chapter started with the assumption that the General Assembly is the organ of the
United Nation which has potentially the best combination of powers to play a role in
a comprehensive approach to combating terrorism. A comprehensive approach entails
not only dealing with the direct threats posed by terrorism to, for example, interna-
tional peace and security and the protection of the right to life, but also more preven-
tive measures, such as economic development, decolonisation, and respect for human
rights. 

In this chapter, ten elements that contribute to a comprehensive approach to com-
bating terrorism have been identified. These elements entail: security issues, human
rights, economic development, ending occupations, the development of international
law, fighting international crime, disarmament, health issues, and coordination.

The analysis of the powers available to the General Assembly shows that this organ
indeed has, both from a material point of view as well as from an instrumental point
of view, all the necessary tools in its tool-box to build a structure with strong founda-
tions called a comprehensive approach to combating terrorism. Because of the limita-
tion on the powers of the General Assembly in the field of security issues, when such
an issue is on the agenda of the Security Council, the Assembly cannot meddle with
the security approach of the Security Council in combating terrorism. This might
jeopardise its role as a coordinator. However, in its role as a supervisor and treasurer,
the Assembly does have the means to interfere if it feels that this is necessary. 

Whereas the General Assembly has very broad powers, and can deal with all aspects
of a comprehensive approach to combating terrorism, the powers of the Security
Council are limited in a material scope limited and mainly focus on security issues. In
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general, the main function of the Security Council has been characterised as a policing
function. Its primary responsibility is the maintenance of international peace and
security. When terrorism jeopardises international peace and security, the Council
should therefore act, according to its primary responsibility, in order to prevent it or
to restore the situation. 

Especially the powers under Chapters VI and VII of the Charter seem to be suitable
for use in combating terrorism. The powers that follow from Chapter VI of the Charter
can specifically be invoked in situations that are likely to endanger the maintenance
of international peace and security. In those situations, the Council should try to
prevent a situation from becoming a real threat to international peace and security.
Although most of the powers of Chapter VI of the Charter seem to be focused on
settling disputes between states, they are nevertheless useful to, for example, start an
investigation into the background of a terrorist incident, a state’s involvement in the
preparation of terrorist attacks, or the existence of terrorist training camps.

When the Security Council decides to use its powers under Chapter VII of the
Charter, it could best qualify terrorism as a threat to international peace and security.
The qualifications of a breach of the peace or an act of aggression seem less suitable
for this situation. Furthermore, article 41 of the Charter offers an unlimited amount of
possibilities to adopt enforcement measures. The decisions adopted under Chapter VII
of the Charter have, after all, binding effect and priority over other international
obligations. These measures should, however, clearly strive for the ultimate goal,
namely to restore international peace and security. Also article 42 of the Charter could
be used when the Council feels that article 41 measures will not suffice to restore
international peace and security. In such a situation, the Council could authorise
member states to use all necessary means to attain that goal. 

Two possibilities within the scope of article 41 of the Charter especially seem to
fit the purpose of restoring international peace and security. These are the imposition
of sanctions and the establishment of subsidiary organs. With the latter, the Council
is able to give a subsidiary organ certain powers that the Council itself does not
possess, but which do in fact contribute to the overall function of the Security Council,
namely the restoration of international peace and security. The employment of sanc-
tion regimes, has, moreover, witnessed a development from comprehensive sanction
regimes into targeted sanction regimes, which make these measures potentially more
effective. 

The powers of the Security Council need to be used while respecting the limitations
to these powers. The powers used under Chapter VI of the Charter are limited by the
principles of justice and international law, in addition to the limitations that already
follow from the purposes and principles of the Charter. The powers under Chapter VII
of the Charter are only limited by the latter category. In that respect, it is important to
realise that although the reference made in the purposes and principles to human rights
are not specified in the Charter, and are sometimes referred to as mere guidelines to
the extent that they limit the powers of the Council, the Council is not allowed to act
in violation of the core principles of human rights and humanitarian law and the
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principles of ius cogens. The core principles of fair trial and the right to life are in any
case considered to fall within the former category, and are considered by some to also
belong to the latter category. These principles should therefore be respected by the
Security Council when it acts under Chapter VII of the Charter. 
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CHAPTER IV
THE PRACTICE OF THE GENERAL ASSEMBLY

IN COMBATING TERRORISM

1 INTRODUCTION

In chapter III ten elements that contribute to the comprehensive approach to combating
terrorism have been identified. The efforts of the General Assembly with regard to
these aspects have not always been linked to or appreciated for their contribution to
the comprehensive approach to combating terrorism. Especially in the period after the
establishment of the United Nations until the beginning of the 1970s terrorism as such
was not placed on the agenda of the General Assembly. This does not mean, however,
that no measures were taken that would fall under one of the aspects that contribute
to the comprehensive approach to combating terrorism. They were simply not labelled
as such.

From the moment that the General Assembly placed the problem of terrorism as
such on its agenda, many resolutions were adopted with a direct reference to the fight
against terrorism. However, many activities of the General Assembly still did not refer
to terrorism, even though they fall under one of the ten categories of elements that
contribute to the comprehensive approach to combating terrorism.

In this chapter, three periods will be distinguished: First of all, the period prior to the
placing of the topic of terrorism on the GA agenda; secondly, the period from 1972
until 11 September 2001; and thirdly, the period after 11 September 2001.

For each of these periods, it will become clear to what extent the General Assembly
contributes to the different elements that contribute to a comprehensive approach to
combating terrorism, using its different powers.
 The results of this analysis are placed in two types of tables. Of all three periods,
the activities of the General Assembly with regard to different elements of a compre-
hensive approach to combating terrorism will be marked (Table I, Table II, and Table
IV). The use of the instrumental powers of the General Assembly (as have been
identified in chapter II, section 2.3.2) in the two periods after 1972 will also be marked
in Tables III and V.

2 THE PERIOD 1945-1972

The first international attempt under the auspices of the League of Nations to deal with
the problem of terrorism by drafting a comprehensive convention on combating
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http://domino.un.org/UNISPAL.NSF/vGARes!OpenView&Start=1&Count=150&Collapse=58#58 .

5 Held from 1 to 10 November 1956.
6 General Assembly Resolution 998 (ES I), 4 November 1956.
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terrorism in 1937 failed.1 The successor to the League of Nations, the United Nations,
did not pick up on where the League of Nations had left, however, and no new
attempts were made immediately after the establishment of the United Nations due to
inter alia the problems of the Cold War that dictated the agenda. No mention was even
made in the reports of the activities of the General Assembly of the initiative of 1937.2

Later on, the decolonisation process and the problems in the Middle East prevented the
topic from being revitalized, although the same conflict in the Middle East formed the
motivation for the terrorist attacks and the hijacking incidents in the late 1960s and
onwards, which eventually triggered the Secretary-General to place the topic of
international terrorism on the agenda of the General Assembly in 1972.

Typical for the period until 1972 is the fact that no measures that were directly
linked to combating terrorism were taken. However, in all categories of the ten
identified elements that contribute to a comprehensive approach to combating terror-
ism, measures were taken (see Table I), which means that the General Assembly,
although not under that denominator, contributed to combating terrorism. The follow-
ing gives an overview of the important developments in these categories.

2.1 Security issues

Although the Security Council has, according to the Charter, primary responsibility
for issues of peace and security, the General Assembly took up its responsibility on
this topic when the Security Council was blocked by East-West differences. The
adoption of the Uniting for Peace resolution in 1950 is the ultimate proof of that.3

Of its involvement in different conflicts and other security issues, the most impor-
tant for this research is surely the General Assembly’s dealings with the Middle East
conflict. From the beginning of the discussions on the establishment of the state of
Israel, the General Assembly has also been concerned with the Palestinian people.4

The tensions between the new state of Israel and its neighbours forced the General
Assembly in its first emergency special session5 to establish its first United Nations
peacekeeping force, UNEF I.6
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Table I: Aspects of a comprehensive approach to combating terrorism: the Period 1945-1972

Security Human
Rights

Economic
Develop-
ment

Democra-
tisation

Ending 
Occupation

Development
of internatio-
nal law

Fighting inter-
national crime

Disarma-
ment

Health
issues

Coordi-
nation

Res. 1 (I): Establishment of Commission to deal with
the discovery of atomic energy

* *

Res. 32 (I): Disapproval of Franco Regime *

Res. 46 (I): Economic Reconstruction of devastated
areas

*

Res. 174 (II): Establishment of the ILC *

Res. 61 (I): Establishment of the World Health
Organisation

*

Several res. On the situation in South Africa *

Res. 217 A (III): Universal Declaration of Human
Rights

* *

Res. 377 (V): Uniting for Peace *

Res. 510 (V): Establishment of UN Commission to
study freedom rights in DRG

*

First Draft Code of Crimes against Peace and Secu-
rity of Mankind (1954)

* * *

Res. 913 (X): Establishment of Scientific Committee
to study effects of nuclear fall-out

*

Res. 998 (ES I): UNEF I *

Res. 1145 (XII): Establishment of the IAEA * *

Res. 1219 (XII): Establishment Special Fund/
Expanded program of technical assistance

*

Res. 1252 (XIII): on atomic and hydrogen weapons * *
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Coordi-
nation
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Res. 1312 (XIII); 1454 (XIV); 1741 (XVI): Situation
in Hungary

*

Res. 1420 (XIV): Establishment of IDA *

Res. 1514 (XV): Declaration on the Granting of In-
dependence to Colonial Countries and Peoples

*

Res. 1654 (XVI): Special Commission to set guide-
lines for the realisation of 1514

*

Res. 1825 (XVI): World Food Programme *

Res. 2186 (XXI): Establishment of UNDP/ Estab-
lishment of the UN Capital Development Fund

*

Res. 2200 A (XXI): International Convention on
Civil and Political Rights 

* *

Res. 2200 A (XXI): International Convention on
Social, Economic and Cultural Rights

* *

Res. 2391 (XXIII) : Convention on the non-applica-
bility of statutory limitations to war crimes and
crimes against humanity

* *

Res. 2551 (XXIV): on hijacking * *

Res. 2625 (XXV): Friendly Relations Declaration * * * * *

Res. 2645 (XXV): Adopting Hague Convention * * *

Res. 2734 (XXV): strengthening international secu-
rity

* * * *

Res. 2880 (XXVI): Implementation of the Declara-
tion on the Strengthening of International Security

* * *

Res. 3314 (XXIX): Definition of Aggression * * *
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7 General Assembly Resolution 377 (V), ‘Uniting for Peace’, Doc. A/Res/377 (V), 3 November 1950
8 Vierentwintigste zitting van de Algemene Vergadering der Verenigde Naties, september-december

1969, Ministerie van Buitenlandse Zaken, no. 96.
9 General Assembly Resolution 2734 (XXV), 16 December 1970.
10 General Assembly Resolution 2880 (XXVI), 21 December 1971.
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The hostilities started with the nationalisation by Egypt of the Suez Canal Com-
pany in July 1956. France and the United Kingdom protested against this action. On
29 October 1956, however, Israeli forces launched an attack against Egypt and
occupied the Sinai and the Gaza Strip. A few days later British and French troops
landed in the Suez Canal Zone. The Security Council discussed the matter on 31
October, but due to the vetoes of France and the United Kingdom it could not take a
decision. The matter was consequently referred to the General Assembly, according
to the procedure foreseen in the ‘Uniting for Peace’ resolution.7 Thus, in its first
emergency session, the Assembly called for a ceasefire and the withdrawal of all
foreign forces from occupied territories, and it established the first United Nations
Emergency Force (UNEF) to secure and supervise the cessation of hostilities. Follow-
ing the dispatch of the Emergency Force to the area, the French and British forces left
the Suez Canal Zone by 22 December 1956. The withdrawal of the Israeli forces was
completed by 8 March 1957. UNEF remained in the area until May-June 1967, and
withdrew at the request of Egypt, days before the outbreak of the 6 Day War.

The Middle East has ever since the proclamation of the state of Israel been a source
of conflict, whether silent or active, which the international community, and the United
Nations in particular, has not been able to fully control. The problems that remain
today in that area originate from this period, and form a major destabilising factor in
the battle against terrorism.

In 1969, the Soviet Union placed the subject of ‘strengthening international security’
on the agenda. Although many states sympathised with the subject, a general feeling
of hypocrisy towards the state that placed the subject on the agenda prevented the
adoption of a resolution on the topic.8 However, in 1970, the General Assembly agreed
on a resolution, in which different aspects that contribute to international security were
laid down.9

Apart from restating the principles of the Charter, and the importance of disarma-
ment, a link was made between disarmament and the economic development of less-
developed countries, by way of letting these countries benefit from the use of nuclear
energy. Also respect for human rights was considered an important contribution to
international security.

In 1971, the General Assembly adopted a resolution called ‘Implementation of the
Declaration on the Strengthening of International Security’,10 introducing the ‘concept
of collective economic security’. This concept was ‘designed to promote the sustained
development and expansion of national economies and, moreover, affirm that a
substantial portion of the savings derived from measures in the field of disarmament
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11 Paragraph 8 of General Assembly Resolution 2880 (XXVI), 21 December 1971.
12 General Assembly Resolution 217 A (III), 10 December 1948. 
13 General Assembly Resolution 2200 A (XXI), 16 December 1966.
14 General Assembly Resolution 2200 A (XXI), 16 December 1966.
15 General Assembly Resolution 2106 (XX), 21 December 1965
16 Established by General Assembly Resolution 428 (V), 14 December 1950.
17 General Assembly Resolutions 44 (1), 8 December 1946; 65 (I), 14 December 1946; 227 (III), 26

November 1948; 395 (V), 2 December 1950; 337 (IV), 6 December 1949; 338 (IV), 6 December 1949;
449 (V), 13 December 1950; 511 (VI), 12 January 1952; 570 (VI), 19 January 1952; 615 (VII), 5
December 1952; 616 (VII), 5 December 1950; 651 (VII), 20 December 1952; 719 (VIII), 11 November
1953; 721 (VIII), 8 December 1953; 749 (VIII), 28 November 1953; 851 (IX), 23 November 1954; 852
(IX), 23 November 1954; 917 (X), 6 December 1955; 940 (X), 3 December 1955; 941 (X), 3 December
1955; 1015 (XI), 30 January 1957; 1016 (XI), 30 January 1957; 1140 (XII), 25 October 1957; 1141
(XII), 25 October 1957; 1178 (XII), 26 November 1957; 1248 (XIII), 30 October 1958; 1360 (XIV),
17 November 1959; 1375 (XIV), 17 November 1959; 1597 (XV), 13 April 1961; 1598 (XV), 15 April
1961; 1662 (XVI), 28 November 1961; 1663 (XVI), 28 November 1961; 1881 (XVIII), 11 October
1963; 2054 (XX), 15 December 1965; 2202 (XXI), 16 December 1966; 2307 (XXII), 13 December
1967; 2396 (XXIII), 2 December 1968; 2439 (XXIII), 19 December 1968; 2440 (XXIII), 19 December
1968; 2506 (XXIV), 21 November 1969; 2547 (XXIV), 11 December 1969; 2624 (XXV), 13 October
1970; 2671 (XXV), 8 December 1970; 2764 (XXVI), 9 November 1971; 2775 (XXVI), 29 November
1971; 2910 (XXVII), 2 November 1972; 2923 (XXVII), 15 November 1972.
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should be devoted to promoting economic and social development, particularly in the
developing countries’.11

The activities undertaken in this category by the General Assembly in this period lay
down, in some respect, the fundaments for better international cooperation in the field
of security. The direct link which was made with disarmament, human rights, and
economic security adds to that. These first steps of universal cooperation in the field
of peace and security are very important in the fight against terrorism that will materi-
alise later on, since disagreements on these issues can form major impediments to any
kind of measures to be taken in combating terrorism.

2.2 Human rights

The General Assembly has especially been active in the human rights area. Its most
important contribution being the adoption of the Universal Declaration in 1948,12

followed by the International Covenants on Civil and Political Rights13 and on Social,
Economic and Cultural rights in 1966.14 Another codification action entails the
adoption of the International Convention on the Elimination of All Forms of Racial
Discrimination.15 Also of great importance during this period was the establishment
of the High Commissioner for Refugees.16

The General Assembly has not only been active as a codifier of human rights, but
during this period it was also very concerned with human rights violations in specific
situations, such as the apartheid regime in South Africa,17 as well as the situation in
Hungary.18
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18 General Assembly Resolutions 1312 (XIII), 12 December 1958; 1454 (XIV), 9 December 1959; 1741
(XVI), 20 December 1961.

18 General Assembly Resolution 46 (I), 11 December 1946.
19 Reports of the Ministry of Foreign Affairs on the meetings of the General Assembly, Verslagen van

de Algemene Vergadering van de Verenigde Naties, The Hague, Staatsdrukkerij- en Uitgeverijbedrijf,
no. 1-105.

20 Ministerie van Buitenlandse Zaken, Verslag over de Vijfde Algemene Vergadering van de Verenigde
Naties, NewYork, 19 september/15 december 1950, Staatsdrukkerij- en Uitgeverijbedrijf, april 1951,
no. 25.

21 The Special Fund is a multilateral fund for the relief of less developed areas. 1957, 12th Session.
General Assembly Resolution 1219 (XII), 14 December 1957.

22 Ibid.
23 General Assembly Resolution 1420 (XIV), 5 December 1959.
24 General Assembly Resolution 1825 (XVII), 18 December 1962.
25 Established in 1966 as a special purpose fund, primarily for small-scale investment in the poorest

countries. General Assembly Resolution 2186 (XXI), 13 December 1966.
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The practice which the United Nations was developing in the area of human rights
in this period contributed to a great extent to the development of human rights into
norms of customary international law, which is moreover taken into account when
dealing with all sorts of problems, not just terrorism.

2.3 Economic development

The topics on the General Assembly’s agenda that dealt with economic and social
issues have been very diverse. Immediately after the Second World War, the Assembly
was most concerned with rebuilding the countries in Western Europe that were
shattered after the war.18 Not until the 1950s did the development of the least-devel-
oped countries become a real topic of concern19 when Asian countries called for a
Marshall Plan for that region.20 Many initiatives have been taken ever since, such as
the establishment of a Special Fund,21 an expanded programme of technical assis-
tance,22 the establishment of a Development Bank (IDA),23 the World Food Program-
me,24 the establishment of the United Nations Development Programme, and, as part
of the latter, the United Nations Capital Development Fund.25 The Assembly has also
dealt with issues such as industrialization, agricultural reform, the education of
technical personnel, population growth, the problem of illiteracy, the prices of raw
materials, and the brain drain.

The programmes developed by the United Nations, however, did not prevent the
unbalanced way in which the world developed, resulting in the large gap between the
developed countries that seemed to be getting wealthier, and the developing countries
that seemed to be standing still in their development or even declining in their prosper-
ity. The problem of poverty is one that creates many other problems, such as conflicts,
migration, health problems, and is sometimes even seen to be a root cause of terrorism.
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26 General Assembly Resolution 32 (I), 9 February 1946.
27 General Assembly Resolution 995 (X), 14 December 1955.
28 General Assembly Resolution 510 (VI), 20 December 1951.
29 General Assembly Resolution 1514 (XV), Doc A/RES/1514 (XV), 14 December 1960.
30 Established by the General Assembly in Resolution 1654 (XVI), 27 November 1961.
31 General Assembly Resolution 2625 (XXV), A/RES/2625 (XXV), 24 October 1970
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2.4 Democratisation

Democratisation has been on the agenda of the General Assembly ever since the
establishment of the United Nations. Although the topic is not always dealt with
explicitly, there have been a few occasions in which it has. During its first session in
1946, the Assembly made known its disapproval of the Franco regime in Spain,26

because – among other reasons – of the fact that the government was not representative
of the population. Spain was also prevented from becoming a member of the United
Nations until 1955.27

In 1951, the General Assembly decided to establish a United Nations Commission
to study the different aspects of individual freedom rights within the Democratic
Republic of Germany, as a result of differences of opinion regarding free elections
which were voiced at a constitutional conference that would have to examine the
possibility of the unification of the two German states.28

2.5 Ending occupations and decolonisation

The United Nations, and particularly the General Assembly, has greatly contributed to
the process of decolonisation. On the initiative of the Soviet Union the General Assem-
bly adopted resolution 1514, namely the ‘Declaration on the Granting of Independence
to Colonial Countries and Peoples’29 which set out the guidelines for this process, the
implementation of which was closely followed by a Special Commission of
Seventeen.30 This Special Commission would report yearly to the General Assembly on
the progress of decolonisation, and would make further recommendations. Furthermore,
the right of peoples to self-determination was laid down in resolution 2625: ‘Declara-
tion on Principles of International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations’.31

Unknowingly, the important resolutions on decolonisation and self-determination,
notwithstanding their importance in the developments in these specific areas, would
later be used to fuel one of the camps with arguments in the discussion on the defini-
tion of terrorism (see sections 3.2.1 and 3.2.3).
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32 General Assembly Resolution 174 (II), 21 November 1947.
33 The first draft was issued in 1954 and submitted to the General Assembly, Yearbook of the Interna-

tional Law Commission, 1954, Vol. II.
34 General Assembly Resolution 3314 (XXIX), 14 December 1974.
35 See Yearbook of the International Law Commission, 1985, Volume II, first part, UN Doc. A/CN.4/

SER/a/1985/Add.1 (Part. 1), par. 124 ff.
36 See Yearbook of the International Law Commission, 1990, Volume II, Second part, pp. 28-29.
37 See Report of the International Law Commission on the work of its forty-third session, 29 April to 19

July 1991, UN Doc. A/46/10, Supplement no. 10, article 24.
38 See Report of the International Law Commission on the work of its forty-seventh session, 2 May to 21

July 1995, UN Doc. A/50/10, Supplement no. 10, commentary to article 24, par. 105 and ff.
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2.6 Development of international law

In 1947, the General Assembly decided to establish an International Law Commission
(ILC).32 The ILC has, together with the Sixth Committee, contributed to the develop-
ment of international law. Among its many activities are the drafting of a Code of
Crimes Against Peace and Security of Mankind,33 and the Definition of Aggression,34

and the many human rights treaties mentioned earlier.
The ILC addressed the problem of defining terrorism in 1954, during its work on

the Draft Code of Offences against the Peace and Security of Mankind. It studied the
question of both a general definition and the criminalisation of specific acts of terror-
ism.35

In 1990, the ILC once again examined the issue of the crime of ‘international
terrorism’, covering both state and non-state terrorism,36 and included a definition of
the crime of ‘international terrorism’ in article 24 of the draft Code of Crimes against
the Peace and Security of Mankind.37 However, in 1995 no consensus could be reached
among the members of the ILC.38 In particular the difficulties of elaborating a defini-
tion of the crime of terrorism that would satisfy the exigency of precision required by
criminal law turned out to be an issue on which the members could not agree. In the
end, the ILC decided not to include ‘international terrorism’ as an autonomous crime
in the draft Code of Crimes against the Peace and Security of Mankind of 1996, but
to include ‘terrorist acts’ in the category of acts constitutive of war crimes committed
in violation of international humanitarian law.

In 1969, the problems concerning hijacking appeared on the Assembly’s agenda for
the first time. This was not surprising, since the number of hijacking incidents had
increased immensely from 5 cases in 1967 to more than 50 in September 1969. The
Netherlands took the initiative to place the item on the agenda and to start negotiations
on a draft resolution. The intention was to strive for widespread support, but this
turned out to be quite difficult. Especially the Arabic states, the Eastern European
states and Cuba objected to the subject, since in the past hijacking incidents had taken
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39 Vierentwintigste zitting van de Algemene Vergadering der Verenigde Naties, September-December
1969, Ministerie van Buitenlandse Zaken, No. 96.

40 General Assembly Resolution 2645 (XXV), 25 November 1970.
41 General Assembly Resolution 54 (I), 19 November 1946.
42 General Assembly Resolution 3014 (XXVII), 18 December 1972.
43 General Assembly Resolution 2391 (XXIII), 26 November 1968.
44 Ministerie van Buitenlandse Zaken, Verslag over het Tweede gedeelte van de Eerste Algemeene

Vergadering van de Verenigde Naties, New York, 23 October-15 December 1946, The Hague,
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place for political motives, in which these countries had been involved in some way.39

Moreover, the Arabic states feared that the resolution would be a condemnation of
Syria, because it was holding two Israeli passengers from a hijacked TWA flight as
prisoners. Finally, a compromise was found in a reference to the Convention of Tokyo,
and Resolution 2551 (XXIV) could be adopted on 12 December 1969. One of its
recommendations was to draft a convention on measures against the hijacking of
aircraft.

The International Civil Aviation Organisation (ICAO) took up the task of drafting
such a convention, and organised a diplomatic conference in The Hague in December
1970 for the purpose of adopting a convention on the unlawful seizure of aircraft. The
General Assembly supported this initiative with the adoption of Resolution 2645
(XXV)40 and, furthermore, condemned all hijacking acts and acts of violence against
passengers and crew. The Assembly also called upon all states to take all appropriate
measures to deter, prevent or suppress such acts within their jurisdiction, and to
provide for the prosecution and punishment of persons who perpetrate these acts, or
for their extradition.

2.7 Fighting international crime

Although the United Nations inherited the League of Nations’ powers under the
international agreements, conventions and protocols on narcotic drugs,41 the item did
not appear on the General Assembly’s agenda in the period up until 1972.42

Another subject in this category, which was the topic of a great deal of discussion,
was the question of the prosecution of war criminals and the principles of international
cooperation in the field of criminal investigation and prosecution, extradition and
adjudication. One of the major hurdles was the non-applicability of statutory limita-
tions to war crimes and crimes against humanity. The General Assembly did finally
succeed in concluding a Convention on the Non-applicability of statutory limitations
to war crimes and crimes against humanity.43

2.8 Disarmament

Ever since the General Assembly’s very first meeting disarmament as a means towards
international peace and security has been a topic of discussion.44 Also conscious of the
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potential danger of nuclear power, the first resolution which the General Assembly
adopted in 1946 established a Commission to deal with the problem raised by the
discovery of atomic energy.45 Disarmament and atomic energy, and the problem of
proliferation, have since then been on the General Assembly’s agenda. Another im-
portant related subject has been the discontinuance of atomic and hydrogen weapons
tests.46

The number of resolutions adopted has been numerous. Some even say that this did
not add to the credibility of the General Assembly’s intentions.47 Nevertheless, the
topic stayed on the table, which did result in some successes, such as the establishment
of the International Atomic Energy Agency in 1957,48 and the adoption of the Treaty
on the Non-proliferation of Nuclear Weapons.49

2.9 Health issues

Right from the first session of the General Assembly, it showed its concern for health
issues, establishing the World Health Organisation.50 Also of great importance are the
Assembly’s initiatives in the field of studying the effects of atomic radiation. With the
arms race at full speed, not many successes in the field of disarmament, and the
growing fear of nuclear weapons and a fall-out, the General Assembly placed the item
on the agenda and established a Scientific Committee to study these effects.51

2.10 Coordination

Since terrorism as such did not appear on the General Assembly’s agenda until 1972,
in this last category there is not much to point to as proof of the Assembly’s coordinat-
ing activities in the field of combating terrorism. One can see, however, the beginning
of some coordination between the different topics on the Assembly’s agenda, as has
been demonstrated with the issues of security, disarmament, economic security, and
human rights.
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3 THE PERIOD 1972 - 11 SEPTEMBER 2001

The tragic events that took place during the Olympic Games in Munich52 motivated
the Secretary-General Kurt Waldheim53 to propose to place the danger of terrorism54

on the agenda of the General Assembly.55 There was no instant agreement with regard
to this subject being placed on the agenda. Especially the group of African states,
represented by Saudi Arabia, objected to this proposal out of fear that the activities of
African liberation movements would qualify as terrorist actions. The objections were
supported by the Soviet Union and China. The United States, on the other hand, made
a strong case in favour of placing the subject on the agenda. Finally, a majority of
states at the Bureau, which was responsible for setting the agenda for the General
Assembly, voted in favour of the subject being placed on the agenda.56

When discussed in the plenary meeting of the General Assembly a few more
changes were made to the original proposal before it could be accepted. The subject
was no longer called ‘terrorism and other forms of violence’, but instead ‘international
terrorism’, and at the proposal of Saudi Arabia a study into the underlying causes of
terrorism was added to the subject as it was placed on the agenda.57

Before the subject was moved onto the agenda of the 6th Committee, the United
States filed a draft resolution annex draft convention in the plenary meeting.58 Prior to
the negotiations in the United Nations, the Organisation of American States had made
an attempt to draft a Convention on Combating Terrorism in 1971, in which it tried to
formulate a general definition of terrorism. This attempt failed, but apparently the
United States felt it necessary to continue the discussion on this topic. Thus, it pro-
posed a draft Convention for the Prevention and Punishment of Certain Acts of
International Terrorism to the Sixth Committee.59 In this draft convention the necessity
of organising a diplomatic conference to negotiate a treaty which would deal with the
prevention and punishment of certain acts of international terrorism was stressed. This
draft convention was based on the principle of aut dedere aut iudicare (either extradite
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or adjudicate) which also formed the basic principle of the ICAO conventions of The
Hague60 concerning hijacking and Montreal concerning sabotage.61

However, during the meeting in the 6th Committee it became clear that there was
no agreement on what should be understood by the term ‘international terrorism’. On
the one hand, there was a group which argued that imperialism, colonialism and the
use of force in war should be included in the term, while, on the other hand, the mainly
Western group argued that these categories should be separated. The latter group did
not agree to exclude the use of force by liberation movements from the definition,
since there was no international consensus on the definition of legitimate liberation
movements. The communist states took a position somewhere in the middle.62

Although it was not possible at that time to take action on the draft Convention as
proposed by the United States, on 18 December 1972 the General Assembly adopted
its first resolution on the subject of combating terrorism, namely resolution 3034
(XXVII). This resolution marked the beginning of the explicit involvement of the
United Nations with this topic.

Remarkable is the fact that contrary to the previous period, these first resolutions
on combating terrorism already integrated some of the different elements that con-
tribute to the comprehensive approach to combating terrorism. The delimitation of
categories is therefore less stringent than in the previous period. Most resolutions deal
with security issues, but they also pay attention to aspects of human rights and to, for
example, the development of international law. But also the elements of ending
occupation and fighting international crime were touched upon in several resolutions
in combination with other elements. In total, 16 resolutions were adopted in this
period, of which five also made an attempt to coordinate the different aspects and
initiatives in the field of combating terrorism. Table II below shows an overview of the
different resolutions that have been adopted and the different elements that have been
dealt with in each resolution.
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Table II: Aspects of a comprehensive approach to combating terrorism: Period 1972-11 September 2001

Security Human
Rights

Economic
Develop-
ment

Democra-
tisation

Ending
Occupation

Development
of internatio-
nal law

Fighting inter-
national crime

Disarmament/
Weapons-
related issues

Health
issues

Coordi-
nation

Res. 3034 (XXVII) (1972): Measures to pre-
vent international terrorism which endangers
or takes innocent human lives or jeopardizes
fundamental freedoms, and study of the un-
derlying causes of those forms of terrorism
and acts of violence which lie in misery,
frustation, grievance and despair and which
cause some people to sacrifice human lives,
including their own, in an attempt to effect
radical changes (hereinafter Measures to pre-
vent (…) changes).

* * * * * * *

Res. 3166 (XXVIII) (1973): Convention on
the Prevention and Punishment of Crimes
Against Internationally Protected Persons,
Including Diplomatic Agents

*

Res. 34/145 (1979): Measures to prevent (…)
changes.

* * * * *

Res. 34/146 (1979): International Convention
Against the Taking of Hostages

*

Res. 39/159 (1984): Inadmissibility of the
policy of State terrorism and any actions by
States aimed at undermining the socio-politi-
cal system in other sovereign States

* *

Res. 40/61 (1985): Measures to prevent (…)
changes.

* * * *
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Res. 42/159 (1987): Measures to prevent (…)
changes.

* *

Res. 44/29 (1989): Measures to prevent (…)
changes.

* *

Res. 48/122 (1993): Human Rights and Ter-
rorism

* *

Res. 49/60 (1994): Measures to eliminate in-
ternational terrorism

* * * *

Res. 49/185 (1994) : Human Rights and Ter-
rorism

* *

Res. 50/53 (1995): Measures to eliminate in-
ternational terrorism

* *

Res. 51/210 (1996): Measures to eliminate
international terrorism

* * * * *

Res. 52/164 (1997): International Convention
for the Suppression of Terrorist Bombings

*

Res. 54/109 (1999): International Convention
for the Suppression of the Financing of Ter-
rorism

*

Res. 54/110 (1999): Measures to eliminate
international terrorism

* *
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3.1 The first ‘counter-terrorism’ resolutions

The first resolution of the General Assembly on the issue of combating terrorism,
Resolution 3034 of 18 December 1972, has the following title: ‘Measures to prevent
international terrorism which endangers or takes innocent human lives or jeopardizes
fundamental freedoms, and study of the underlying causes of those forms of terrorism
and acts of violence which lie in misery, frustration, grievance and despair and which
cause some people to sacrifice human lives, including their own, in an attempt to effect
radical changes.’

The title of the resolution is very broad. On the one hand, the resolution focuses on
measures to prevent terrorism. It specifies that terrorism endangers and takes innocent
human lives, and jeopardizes fundamental freedoms. It is not clear whether this
specification is meant to delimitate the scope of the resolution to the kinds of terrorist
attacks that have these specified effects – implying that there are also other kinds of
terrorist attacks that fall outside the scope of this resolution – or that it is a mere
qualification of the kind of attacks that terrorist attacks are (maybe even anticipating
elements of a definition).

On the other hand, the title of the resolution indicates the General Assembly’s
intention to study the underlying causes of specific forms of terrorism, namely those
that lie in misery, frustration, grievance and despair, and which cause some people to
sacrifice human lives, including their own, in an attempt to effect radical changes. If
one were to strictly interpret the title of this resolution, then the General Assembly
would not study the underlying causes of those terrorist attacks that cause material
damage, or merely threaten human lives, without killing them.

In this resolution the General Assembly clearly took a broad approach towards the
problem. In the Preamble to GA Resolution 3034, the General Assembly expressed its
deep perturbation over the occurrence of acts of international terrorism, and the
increasing frequency with which these acts take place, and take innocent human lives.
The General Assembly also recognised the importance of international cooperation and
the importance of studying the underlying causes of terrorism, ‘with a view to finding
just and peaceful solutions as quickly as possible’. The final paragraph of the preamble
refers to the ‘Declaration on Principles of International Law concerning Friendly
Relations and Cooperation among States in accordance with the Charter of the United
Nations’.63 No reference is made in this resolution to a particular article in the Charter
that would function as a legal basis for this resolution. This, however, has never been
common in GA resolutions.

Furthermore, in the operative paragraphs, the General Assembly reaffirmed the
inalienable right to self-determination and independence of all peoples under colonial
and racist regimes and other forms of alien domination and upheld the legitimacy of
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their struggle.64 By doing this, the General Assembly was not creating new norms, but
underlined the importance of those already existing rights in the context of this
problem. Thus, the General Assembly also condemned the continuation of repressive
and terrorist acts by colonial, racist and alien regimes in denying peoples their legiti-
mate right to self-determination and independence and other human rights and funda-
mental freedoms.65

In the operative paragraph 3, the General Assembly urged states ‘to devote their
immediate attention to finding just and peaceful solutions to the underlying causes
which give rise to such acts of violence’. The General Assembly also called on states
to become parties to the existing treaties on the subject of combating terrorism.66 While
the General Assembly on the one hand invited states to take the necessary measures
on a national level (taking into account the respect for the right to self-determination
etc.),67 it also invited states to consider the international problem and to communicate
their observations and their concrete proposals for finding an effective solution to the
Secretary-General by 10 April 1973.68

The Secretary-General was henceforth requested to set up an analytical study of the
observations made by the member states, so that this could be submitted to the Ad Hoc
Committee,69 which had also been established by the General Assembly in this
resolution.70 This Ad Hoc Committee consisted of 35 members to be appointed by the
President of the General Assembly, and would consider the observations made by the
states, and make recommendations for possible cooperation for the speedy elimination
of the problem, bearing in mind (once again) inter alia the principles for self-determi-
nation.71

The contribution of this resolution to the concrete solution of the problem of
terrorism might not be very substantive, but its importance lies mostly in the fact that
it puts the subject of combating terrorism on the international agenda, while not only
paying attention to the security issues of combating terrorism, but also paying attention
to the root causes of terrorism and delimiting the problem by reaffirming the right to
self-determination of peoples under colonial and racist regimes and other forms of
alien occupation and the legitimacy of their struggle. From a political point of view
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this resolution is also important because of its clear condemnation of the repressive
and terrorist acts of racist and alien regimes in denying peoples their legitimate right
to self-determination.

This resolution is the first resolution in a series of resolutions with the same tenor.
Resolutions 31/102 of 15 December 1976 and 32/147 of 16 December 1977, both with
the same title as resolution 3034, are copies of this first resolution. Since the Ad Hoc
Committee in 1976 had not yet issued any recommendations, the General Assembly
requested the Committee to continue with its work.

The Ad Hoc Committee did not produce a definition of terrorism in its reports of
1973, 1977 and 1979. Or rather, an attempt to define terrorism was avoided. In the
words of Higgins: ‘If the West was nervous that a definition of terrorism could be used
to include ‘state terrorism’, the Third World was nervous that any definition which
emphasized non-State actors would fail to differentiate between terrorism properly so
called, and the struggle for national liberation.’72

From the Ad Hoc Committee’s Report of 1973 it became clear that although all
nations wanted to outlaw terrorism, many states interpreted international terrorism
differently. Each state wanted to outlaw those acts that it considered terrorism, but did
not want to outlaw on an international level those acts that it felt would impinge upon
its national sovereignty. Moreover, the discussion on the exclusion of wars of national
liberation from the scope of the definition prevented any further rapprochement on the
topic. These differences of opinion led to a variety of proposals on the definition of
terrorism, each written to encompass, and exclude, specific actualities and potentiali-
ties.

In 1977, the Ad Hoc Committee issued a report,73 of which the General Assembly
took note, as is stated in its 1977 resolution.74 Again, no improvement was made with
regard to the formulation of a definition. The results of the meetings of the Ad Hoc
Committee leading up to the 1979 Report were not an improvement on those reports
of 1973 or 1977. The problems relating to the delimitation between terrorism and the
struggle for self-determination remained insuperable.

Some delegations made it clear that the liberation struggle should be strictly
distinguished from terrorist acts. Since, in their opinion, a liberation struggle was a
legitimate war against the terror of occupation or colonialism, it should be placed in
the same category as armed conflicts and fall within the provision of the Geneva
Conventions of 1949 and their Additional Protocols.75
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Other delegations made it clear that although they respected the right of all peoples
to self-determination, as recognised in several United Nations documents and resolu-
tions,76 certain acts, even if intended to further a good cause, were so heinous that they
merited international condemnation. It was stressed that the liberation movements
must adapt their conduct so that they could not be associated with criminal or terrorist
groups, which tried to link themselves with such movements to improve their image.77

The General Assembly did not deal with the definition issue either, but only
followed the recommendations of the Ad Hoc Committee by adopting a resolution
stating that ‘all States [should] fulfil their obligations under international law to refrain
from organizing, assisting or participating in acts of civil strife or terrorist acts in
another State, or acquiescing in organized activities within their territory directed
towards the commission of such acts’.78 It also invited all states to harmonise their
domestic legislation with international Conventions and to implement assumed
international obligations.79

In Resolution 34/145 (1979), which has the same title as Resolution 3034, for the
first time the General Assembly in general condemned all acts of international terror-
ism which endanger or take human lives or jeopardize fundamental freedoms.80

Furthermore, the General Assembly took note of the study of the underlying causes of
international terrorism contained in the report of the Ad Hoc Committee,81 and urged
all states, unilaterally and in cooperation, as well as relevant United Nations organs,
to contribute to the progressive elimination of the causes underlying international
terrorism.82

Another new addition in this resolution is the call upon states to refrain from
organising, instigating, assisting or participating in acts of civil strife or terrorist acts
in another State, or acquiescing in organised activities within their territory directed
towards the commission of such acts. The General Assembly also referred to the
obligations under international law in this respect.83 Instead of calling upon states in
general terms to become parties to international conventions in the field of combating
international terrorism, the General Assembly pointed to the different conventions that
had been drafted up until that point.84

The General Assembly added to its call to the states to take all appropriate mea-
sures at the national level, the suggestion to harmonise domestic legislation with the
existing international conventions, and the prevention of the preparation and organisa-
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tion in their territory of acts directed against other States.85 The General Assembly
urged all states to cooperate more closely with one another, and it especially pointed
to the importance of exchanging information. It also urged states to conclude treaties
(bilateral or multilateral), in particular regarding the extradition or prosecution of
international terrorists.86

The General Assembly once again invited states to submit their observations to the
Ad Hoc Committee and their proposals, especially, it added, on the need for additional
conventions.87 It also recommended that the specialised agencies and regional organi-
sations should consider measures to prevent and combat international terrorism.88

The General Assembly also recognised that in order to contribute to the elimination
of the causes and the problem of international terrorism, both itself and the Security
Council should pay special attention to these causes, especially alien occupation.89

Finally, the General Assembly requested the Secretary-General to make a compila-
tion of the relevant provisions of national legislation dealing with combating interna-
tional terrorism as submitted by the member states, and requested the Secretary-
General to implement the recommendations as laid down in the report of the Ad Hoc
Committee and to report to the General Assembly.90

The General Assembly resolutions of 1981 and 198391 again repeated the statements
made in previous resolutions. Different though, is the fact that the reference made to the
right to self-determination and the legitimacy of the struggle of peoples under alien
domination was no longer made in the operative paragraphs, but only in the preamble.

Clearly, the General Assembly in these resolutions took into account the different
aspects of the comprehensive approach to combating terrorism, as have been identified
earlier in this research. Attention is paid to the security and human rights aspects of
terrorism. The importance of studying the causes of terrorism is well acknowledged,
and the Assembly again pointed to alien occupation in particular, also calling upon the
Security Council to take action in that field. Also the contribution to the development
of international law, as well as the efforts needed from the states to harmonise their
national legislation accordingly, received attention.

In 1984, the General Assembly for the first time adopted a resolution on state terror-
ism.92 The resolution bears its own title, namely ‘Inadmissibility of the policy of state



The Practice of the General Assembly in Combating Terrorism

93 General Assembly Resolution 40/61, 9 December 1985, adopted without a vote, par. 1.

151

terrorism and any actions by states aimed at undermining the socio-political system in
other sovereign states’. In this Resolution the General Assembly stressed the impor-
tance of the strict observance of the obligations in the Charter to refrain from interfer-
ence in the sovereignty and territorial integrity of other states, as well as the inalien-
able rights of all peoples to determine their own form of government and to choose
their own economic, political and social system free from outside intervention,
subversion, coercion and constraint of any kind whatsoever. The General Assembly
especially reiterated the importance of refraining from terrorism in the practice
between states, and even categorically rejected all concepts, doctrines or ideologies
intended to justify actions of states aimed at undermining the socio-political system
of other states.

In 1985, the General Assembly produced another firstling, namely by adopting
Resolution 40/61 in which all acts, methods and practices of terrorism are unequivo-
cally condemned as criminal, irrespective of the place where they are committed or by
whom they are committed, or for whatever reason.93

In addition to the usual formulations in the preamble, such as recalling previous
resolutions, recalling the Declaration on Friendly Relations, the Definition of Aggres-
sion, or the existing conventions, and reaffirming the principle of self-determination
and reaffirming the right of peoples under colonial and racist regimes to self-determi-
nation, and the legitimate struggle, the General Assembly took note of the deep
concern and condemnation of all acts of terrorism expressed by the Security Council
and the Secretary-General.

A new consideration in the preamble is the emphasis put on the necessity to
maintain and safeguard the basic rights of the individual in accordance with the
relevant international human rights instruments and generally accepted international
standards. Also in this Resolution, the UN Secretary-General was requested to collect
information submitted to him by states, in order to obtain an overview of the measures
that states had taken to suppress and prevent terrorism.

Finally, the General Assembly encouraged the International Civil Aviation Organi-
sation to continue its efforts aimed at promoting the universal acceptance of and strict
compliance with the international air security conventions and requested the Interna-
tional Maritime Organisation to study the problem of terrorism aboard or against ships
with a view to making recommendations on appropriate measures.

In 1987, the Syrian Arab Republic requested the inclusion of a supplementary item in
the provisional agenda of the Sixth Committee entitled: ‘Measures to prevent interna-
tional terrorism which endangers or takes innocent human lives or jeopardizes funda-
mental freedoms and study of the underlying causes of those forms of terrorism and
acts of violence which lie in misery, frustration, grievance and despair and which
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cause some people to sacrifice human lives, including their own, in an attempt to effect
radical changes’. The title of the supplementary item that Syria proposed read: ‘Con-
vening, under the auspices of the United Nations, of an international conference to
define terrorism and to differentiate it from the struggle of peoples for national libera-
tion’.94 The proposal was supported by Democratic Yemen, Algeria and Kuwait (on
behalf of the Group of Arab States).

The UN General Assembly adopted this proposal in Resolution 42/159, with the
sole opposition of Israel and the United States. Moreover, the UN Secretary-General
was asked to report to the General Assembly on the possibility of convening an
international conference ‘to define terrorism and to differentiate it from the struggle
of peoples for national liberation’.95 He therefore had to seek the views of member
states on all its aspects and on ways and means to combat it.

In the preamble to the same Resolution another ‘revolutionary’ point was made by
‘[r]ecognising that the effectiveness of the struggle against terrorism could be enhanced
by the establishment of a generally agreed definition of international terrorism’
[emphasis added]. Although the discussions with regard to the need for and the
desirability of a definition were far from over, a majority of states did at least agree on
including this phrase in the preamble to the General Assembly Resolution.

Indeed, the Secretary-General in his Report in 1989 made it clear that the problems
involved in defining terrorism had not disappeared with the improved relationship
between the East and the West. It is remarkable to note that one of the remaining
obstacles, according to his Report, is the question of the usefulness of a comprehensive
definition. Apparently, some states still felt that an issue-specific approach to combat-
ing terrorism would be more effective than a comprehensive approach. The discussion
was further hampered by the continuing controversy as to whether there should be an
explicit exclusion of a legitimate struggle for the right to self-determination from the
definition of terrorism.96

In the Secretary-General’s Reports that followed, several states more or less ex-
plicitly supported the attempts to define terrorism and to convene a conference.97 Some
states were still hesitant, such as Malta,98 Poland,99 Turkey100 and Argentina. They
argued that convening an international conference would not be worth the effort until
there was a prior basic agreement on the part of governments on such fundamental
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matters as whether international terrorism should be defined according to its underly-
ing causes or motivation or according to the methods used.101

Other states were very outspoken with regard to their opposition to the proposals
to define terrorism, such as Israel, the (then) European Community, and the United
States. Spain, on behalf of the twelve member states of the European Community,
made it clear that it would favour an approach that avoids generalities and focuses on
specific acts of terrorism.

This approach, Spain argued, had been followed with success within universal
organisations by the conclusion of a number of Conventions. The convening of an
international conference to define terrorism and to differentiate it from the struggle of
peoples for national liberation would depart from this approach and serve no useful
purpose.

Indeed, according to the EC, it would only perpetuate the false idea, which the
(then) twelve European Community members had always opposed, that there is a link
between terrorism and the exercise of the rights to self-determination.102 In 1994,
Greece, on behalf of the European Union, more or less renewed the point of view that
had been made by Spain on behalf of the European Community.103

Meanwhile, in resolution 44/29 (1989), the General Assembly made clear that it was
mindful of the need to enhance the role of the United Nations and the relevant special-
ised agencies in combating international terrorism,104 and also took note of the activi-
ties of the Security Council in this field.105 It also requested the other relevant special-
ised agencies and intergovernmental organisations, in particular the Universal Postal
Union, the World Tourism Organisation and the International Atomic Energy Agency,
within their respective spheres of competence, to consider what further measures could
usefully be taken to combat and eliminate terrorism.106 The General Assembly also
called attention to the growing connection between terrorist groups, drug traffickers
and their paramilitary gangs.107

Resolution 46/51 of 9 December 1991 is an exact copy of the previous resolution,
except for its name, which had been shortened to ’Measure to eliminate international
terrorism’.

In 1995, the General Assembly adopted a ‘Declaration on measures to Eliminate
International Terrorism’ in resolution 49/60.108 Although not many new aspects were
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added to the content of the resolution, the fact that a declaration was adopted gave the
efforts of the General Assembly an extra dimension, since a declaration is usually used
to express political or legal principles of particular importance.109

In its preamble, the General Assembly stated that it was convinced of the desirabil-
ity of closer coordination and cooperation among States in combating crimes closely
connected with terrorism, including drug trafficking, the unlawful arms trade, money
laundering and the smuggling of nuclear and other potentially deadly materials.
Paragraph 2 states that acts, methods and practices of terrorism may pose a threat to
international peace and security. In its address to the member states, the General
Assembly, apart from the call on member states as had been done in previous resolu-
tions, also called on states ‘to take appropriate measures, before granting asylum, for
the purpose of ensuring that the asylum seeker has not engaged in terrorist activities
and, after granting asylum, for the purpose of ensuring that the refugee status is not
used in a manner contrary to the provision set out in subparagraph a above’.110

In Resolution 50/53 of 29 January 1996, the General Assembly called on states to
strengthen cooperation to ensure that terrorists will not find a safe haven anywhere.111

Where in the ‘Declaration on Measures to Eliminate International Terrorism’ the
General Assembly noted that terrorist acts may pose a threat to international peace and
security, in this resolution the General Assembly stated that it recalls the role of the
Security Council whenever terrorism will indeed pose a threat to international peace
and security.112 This might indicate that, according to the General Assembly, there are
forms of international terrorism that do not pose a threat to international peace and
security, but are nevertheless very serious crimes, action against which falls within the
powers of the General Assembly, and, on the other hand, there are forms of interna-
tional terrorism that pose a threat to international peace and security, which would then
consequently fall within the powers of the Security Council.

In 1996, India presented a draft comprehensive convention on combating terrorism
(see below). In its resolution of 16 January 1997, the General Assembly kept open the
possibility of considering this draft.113 The Assembly also noted the need for a legal
instrument to deal with terrorist attacks by means of bombs, explosives or other
devices. Moreover, it called for international cooperation to prevent the use of nuclear,
chemical or biological materials for terrorist purposes.114 In order to elaborate an
international convention for the suppression of terrorist bombings and an international
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convention for the suppression of acts of nuclear terrorism, the General Assembly
established (yet again) an Ad Hoc Committee.115

In its operative paragraphs, the General Assembly made important recommenda-
tions to enhance the international cooperation with very concrete proposals. It recom-
mended that ‘relevant security officials undertake consultations to improve the
capability of Governments to prevent, investigate and respond to terrorist attacks on
public facilities, in particular means of public transport, and to cooperate with other
Governments in this respect’.116

The Assembly also called upon all States ‘to accelerate research and development
regarding methods of detection of explosives and other harmful substances that can
cause death or injury, undertake consultations on the development of standards for
marking explosives in order to identify their origin in post-blast investigations, and
promote cooperation and transfer of technology, equipment and related materials,
where appropriate’.117

The technical evolution in terrorists’ communications did not go unnoticed to the
General Assembly, and it therefore called upon all states ‘to note the risk of terrorists
using electronic or wire communications systems and networks to carry out criminal
acts and the need to find means, consistent with national law, to prevent such criminal-
ity and to promote cooperation where appropriate’.118

The need to intensify the exchange of information on facts related to terrorism was
stressed by the Assembly, in order to avoid the dissemination of inaccurate or unveri-
fied information.119 The Assembly also called upon states ‘to develop mutual legal
assistance procedures, aimed at facilitating and speeding investigations and collecting
evidence, as well as cooperation between law enforcement agencies in order to detect
and prevent terrorist acts’.120

The Assembly also called upon states to investigate the abuse of organisations,
groups or associations, including those with charitable, social or cultural goals, by
terrorists who use them as a cover for their activities.121

Recognizing the different means of financing terrorist activities, the General
Assembly called upon states to take steps to prevent and counteract this through
domestic measures.122

Finally, in this resolution the General Assembly decided to adopt a supplement to
the 1994 Declaration on Measures to Eliminate International Terrorism. In the pream-
ble to this Supplement the General Assembly stressed the importance of developing
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extradition agreements, since they are an important means to bring terrorists to justice.
In its operative paragraphs, however, the Assembly encouraged states not to regard
terrorist offences as political offences excluded from the scope of the extradition
agreements.123

The Supplement’s focus is mostly on the relation between counter-terrorism and
refugee and asylum regimes, noting that no refugee status should be provided for ter-
rorists, while at the same time the principle of non-refoulement should be respected.124

The resolution adopted by the General Assembly in 1998 mostly repeats the points
made in the previous resolutions.125 In its preamble, however, it does state that it is
‘mindful of the need to enhance the role of the United Nations and the relevant
specialized agencies in combating international terrorism, and of the proposal of the
Secretary-General to enhance the role of the organisation in this respect’.126

In 1999, the mandate of the Ad Hoc Committee established by Resolution 51/210
of 17 December 1996 was extended to also elaborate a draft international convention
for the suppression of the financing of terrorism.127 The General Assembly also
decided to address, at its next session, the question of convening a high-level confer-
ence under the auspices of the United Nations in order to formulate a joint organised
response by the international community to terrorism.128 However, even though, in
2000, the Assembly took note of the final communiqué of the meeting of Ministers of
Foreign Affairs and Heads of Delegation of the Movement of Non-Aligned Countries,
in which they called for an international summit conference, no further action was
taken on convening such a conference.129

Also in the preamble to Resolution 54/110, the Assembly stressed its important role
as a universal organ having the competence to consider measures to eliminate interna-
tional terrorism. It welcomed the establishment of the Terrorism Prevention Branch
of the Centre for International Crime Prevention in Vienna, which would, after
reviewing the existing possibilities within the United Nations system, enhance through
research and technical cooperation the capabilities of the United Nations in the
prevention of terrorism.130

3.2 Developing international law

The General Assembly has played an important role in creating and laying down legal
norms to combat terrorism. The results in the period up until 1972 were, however, very
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meagre. The main result was not even adopted by the General Assembly but by the
ICAO.131 In the period from 1972 until 11 September 2001, the General Assembly was
more successful.

This was done through the drafting of different issue-specific treaties on combating
terrorism, negotiations with regard to a comprehensive convention, and through the
adoption of resolutions of a declaratory character in which major emphasis is placed
on the formulation of legal principles. The latter has already been dealt with above.

In the subsections below, the General Assembly’s contribution to the drafting of
new issue-specific treaties will be dealt with, preceded by an analysis of the difficulties
with regard to drafting a definition of terrorism, since that has been the main impedi-
ment to the drafting of a comprehensive convention. Then, the proposal for a compre-
hensive convention and the negotiations will be dealt with.

3.2.1 Definitional problems

As stated, the treaties concluded at the General Assembly on combating terrorism are
all issue-specific treaties, meaning that they only deal with specific forms of terrorism.
The reason for this lies in the fact that it has not been possible to formulate a definition
of terrorism, and thus it has not been possible to draft a comprehensive convention of
which such a definition should determine its scope. Because of the need to neverthe-
less deal with some of the specific forms of terrorism, the issue-specific treaties were
drafted, since it is obviously easier to agree on the scope of these treaties compared to
dealing with an overall definition that should set the scope for a comprehensive
convention.

The international community has not been able to agree on a definition of terror-
ism, because most Third World states retain their conviction that a definition of
terrorism should explicitly exclude the use of force in the struggle for self-determina-
tion. Western states, on the other hand, are reluctant to agree to a definition that
suggests a legitimisation of the use of force in the struggle for self-determination.

The phrase ‘one man’s terrorist is another man’s freedom fighter’ is frequently used
to illustrate the difficulties that exist with regard to formulating a definition of terror-
ism. Those states supporting a definition that explicitly excludes the fight for self-
determination base their position on several international legal documents. Depending
on the situation, international law ‘legitimises’ the use of force in the struggle for self-
determination.132 But even though the use of force may be legitimate in some cases,
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the way that force is used can, of course, still amount to an act of terrorism, or to an
illegal act of warfare. This depends mainly on the way the targets are chosen in
conformity with the principles of necessity and proportionality.

The political controversy continues in the interpretation of some important princi-
ples and declarations related to the right to self-determination. The textual basis of the
problems with regard to the delimitation between acts of terrorism and the legitimate
use of force in the struggle for self-determination can be found in the 1970 Declaration
on Principles of International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations.133 According to
the text of this Declaration, the right to self-determination means that a people has the
right to ‘freely determine, without external interference, their political status and to
pursue their economic, social and cultural development’, and that states have a duty

‘to respect this right in accordance with the provisions of the Charter … The establish-
ment of a sovereign and independent State, the free association or integration with an
independent State or the emergence into any other political status freely determined by
a people constitute modes of implementing the right to self-determination by that people.’

However, it also states that

‘[n]othing in the foregoing paragraphs shall be construed as authorizing or encouraging
any action which would dismember or impair, totally or in part, the territorial integrity
or political unity of sovereign and independent States conducting themselves in compli-
ance with the principle of equal rights and self-determination of peoples as described
above and thus possessed of a government representing the whole people belonging to
the territory without distinction as to race, creed or colour [emphasis added].’

It seems to be generally accepted that peoples under a colonial, foreign or racist power
have the right to seek independence, something that is also called the right to external
self-determination. But most questions consider the way in which the so-called
internal right to self-determination is implemented. What kind of measures will still
be acceptable when people who are not under a colonial, foreign or racist power try
to exercise their right to self-determination by demanding to be represented in the
government? According to the wording of the Friendly Relations Declaration, they
cannot go as far as to endanger the territorial integrity of a state. But what if that state
does not conduct itself in compliance with the principle of equal rights and self-
determination, and does not possess a government that represents the whole people?
Does such a case legitimise as an ultimum remedium the use of force in a struggle for
independence? The latter interpretation is especially favoured by national liberation
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movements, and it is supported, albeit in more moderate terms, by some well-estab-
lished authors of international law.134

Article 7 of the ‘1974 Definition of Aggression’135 – which in general prohibits the
use of force and aggression – provides yet another argument for this interpretation. It
reads:

‘Nothing in this Definition … could in any way prejudice the right to self-determination,
freedom and independence, as derived from the [United Nations] Charter, of peoples
forcibly deprived of that right and referred to in the Declaration on Principles of Interna-
tional Law concerning Friendly Relations and Cooperation among States in accordance
with the Charter of the United Nations, particularly peoples under colonial and racist
regimes or other forms of alien domination; nor the right of these peoples to struggle to
that end and to seek and receive support, in accordance with the principles of the Charter
and in conformity with the above-mentioned Declaration.’

Socialist states and Third World countries in particular favoured this broader interpre-
tation.136 Nevertheless, they did distinguish between insurgents and freedom fighters:
only the latter have a legitimate right to use force. Western states, on the other hand,
have always contradicted this broad interpretation. On many occasions they have
strongly emphasised that only peaceful means should be used to obtain this right.137

These differences of opinion on the distinction between terrorism and the legitimate
use of force in the struggle for self-determination still exist, albeit that the opposing
parties have come a little closer on some of the details. The fundamental difference in
the positions, however, still forms an impediment to an agreement on a definition of
terrorism, as will become clear in sections 3.2.3 and 4.4 of this chapter.

3.2.2 Drafting issue-specific conventions on combating terrorism

Meanwhile, there was a growing understanding that legal instruments were needed to
strengthen international cooperation in combating terrorism. The General Assembly
therefore initiated the drafting of issue-specific treaties, also called sectoral treaties.

These are the ‘1973 UN Convention on the Prevention and Punishment of Crimes
Against Internationally Protected Persons, Including Diplomatic Agents’, the 1979 UN
Convention Against the Taking of Hostages’, the ‘1997 International Convention for
the Suppression of Terrorist Bombings’, and the ‘1999 International Convention for
the Suppression of the Financing of Terrorism’.
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During the deliberations on the ‘UN Convention on the Prevention and Punishment of
Crimes Against Internationally Protected Persons, Including Diplomatic Agents’, there
was a great deal of suspicion with regard to the subject, which was clearly linked to
the topic of terrorism, which in its turn caused great discord among the members of the
United Nations.138 Terrorism as a subject had only recently been placed on the agenda
of the General Assembly, and that had already been quite an achievement as such.
Ultimately, both the 6th Committee as well as the General Assembly adopted the text
of the Convention by consensus as an annex to Resolution 3166 (XXVIII).139

In Resolution 31/103 of 15 December 1976, the General Assembly decided to
establish an Ad Hoc Committee on the drafting of an international convention against
the taking of hostages, and requested the President of the General Assembly to appoint
the members on the basis of equitable geographical distribution and of representation
of the principal legal systems in the world. The General Assembly adopted the text of
the International Convention against the Taking of Hostages, in Resolution 34/146 of
17 December 1979.140

In 1997, the General Assembly established an Ad Hoc Committee with the task of
drafting an International Convention for the Suppression of Terrorist Bombings as well
an International Convention for the Suppression of Acts of Nuclear Terrorism.141 At
the end of that year, the Ad Hoc Committee presented a draft International Convention
for the Suppression of Terrorist Bombings to the General Assembly, which was
adopted by Resolution 52/164 on 19 January 1998. In this convention the committing
of terrorist bombings is criminalised. States should therefore implement domestic
legislation if necessary, and establish jurisdiction over these kinds of acts. Moreover,
the principle of aut dedere aut iudicare is applicable.

In 1999, the mandate of the Ad Hoc Committee established by Resolution 51/210
of 17 December 1996 for the purpose of drafting an International Convention for the
Suppression of Terrorist Bombings and the Suppression of Acts of Nuclear Terrorism
was extended to deal with the drafting of an International Convention for the Suppres-
sion of the Financing of Terrorism.142

Although there already existed several international measures to deal with money
laundering and other forms of criminal activities that were mainly guided by the goal
of profit maximisation, the objectives of these activities and terrorist activities are
different. After all, terrorist organisations rely on both legal and illegal activities to



The Practice of the General Assembly in Combating Terrorism

143 W. Gilmore, ‘International Financial Counterterrorism Initiatives’, in: C. Fijnaut, J.Wouters & F. Naert
(eds.), Legal Instruments in the fight against international terrorism. A Transatlantic Dialogue,
Martinus Nijhoff Publishers, Leiden/Boston, 2004, pp. 189-190.; See also Ilias Bantekas, ‘The
International Law of Terrorist Financing’, in: American Journal of International Law, Vol. 97, No. 2,
pp. 315-333.

144 See on this topic Anthony Aust, ‘Counter-Terrorism – A New Approach; The International Convention
for the Suppression of the Financing of Terrorism’, Max Planck Yearbook of United Nations Law, Vol.
5, 2001, pp. 285-306; Roberto Lavalle, ‘The International Convention for the Suppression of the
Financing of Terrorism’, in: Zeitschrift für ausländisches öffentleches Recht und Völkerrecht, Vol. 60,
No. 2, 2000, pp. 491-510.

145 The 1973 UN Convention on the Prevention and Punishment of Crimes Against Internationally
Protected Persons, Including Diplomatic Agents; the 1979 UN Convention Against the Taking of
Hostages; the 1991 Convention on the Marking of Plastic Explosives for the Purpose of Detection; the

161

finance their operations by, for example, setting up charitable organisations as a cover-
up for the financing of terrorist acts.143 Thus, a specific convention was needed.

The International Convention for the Suppression of the Financing of Terrorism
was adopted unexpectedly quickly by the General Assembly by Resolution 54/109 of
25 February 2000 and it entered into force on 10 April 2002.144 This was unexpected
because the definition that sets the scope of the convention in article 2 (1) is in a sense
very broad. It is worded as follows:

‘Any person commits an offence within the meaning of this Convention if that person
by any means, directly or indirectly, unlawfully and wilfully, provides or collects funds
with the intention that they should be used or in the knowledge that they are to be used,
in full or in part, in order to carry out:

(a) An act which constitutes an offence within the scope of and as defined in one of the
treaties listed in the annex; or

(b) Any other act intended to cause death or serious bodily injury to a civilian, or to any
other person not taking an active part in the hostilities in a situation of armed conflict,
when the purpose of such act, by its nature or context, is to intimidate a population, or
to compel a Government or an international organisation to do or to abstain from doing
any act.’

The annex referred to in (a) lists the pre-existing issue-specific conventions. The mini
definition in (b) is the first general definition laid down in a UN Convention, since all
the previous definitions merely focused on issue-specific aspects of terrorism. The
novelty of this convention is also that for the first time the international community
adopted a legal instrument with a preventive rather than a repressive character.

3.2.3 Towards a comprehensive convention

These issue-specific conventions on combating terrorism drafted under the auspices
of the United Nations,145 as well as the issue-specific conventions that have been
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drafted by specialised organizations,146 could not bring an end to the repetitive call for
a comprehensive convention.

In 1994, Algeria – which had suffered many terrorist attacks by the Front Islamique
du Salut (FIS) since 1992 when this party was declared illegal – argued strongly for
a more comprehensive approach towards the struggle against terrorism. It stated that
the Conventions concerning various aspects of the problem of international terrorism
all had the great disadvantage of covering only certain acts of international terrorism,
taken individually and in isolation. Algeria argued that since terrorism had taken on
a multitude of other characteristics not covered by international law, there was a need
for a wider codification in order to place it in a global perspective, regardless of
terrorism’s forms, methods and practices. The future Convention should provide the
appropriate framework for strengthening international legal cooperation and mutual
assistance between states, for example by fostering exchanges of information on
efforts to combat and prevent terrorism and by promoting multilateral, regional and
bilateral agreements on legal cooperation and extradition.

Algeria proposed that for the purpose of a Comprehensive Convention, a definition
of terrorism should concentrate on the material and practical manifestations of terror-
ism, on which a consensus could be reached, rather than on the conceptual aspects of
the phenomenon. The government of Algeria proposed that the principle of ‘prosecute
or extradite’ on the basis of individual criminal responsibility should be one of the core
obligations of states. In addition, it argued that such a Convention should also codify
a general obligation that had been solemnly reiterated for many years in the General
Assembly, namely that states shall ‘refrain from organizing, instigating, assisting or
participating in terrorist acts in other States, or acquiescing in or encouraging activities
within their territory directed towards the commission of such acts’.147

Although it might be possible to achieve consensus on this proposal, the question
remains whether this would amount to a definition that could be used effectively. By
using such an approach, it will hardly be possible to surpass the model used by the
Council of Europe in its Convention on Combating Terrorism.148 In this model,
terrorism was defined by listing offences already criminalised in other Conventions.
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It also included a vaguely worded ‘rest’ category. The approach proposed by Algeria
was, however, the first serious attempt to come up with a comprehensive legal instru-
ment in a political climate that is changing very slowly.

India, which had suffered a great deal from terrorist attacks by Kashmiri extremists,
strongly supported Algeria’s proposal. Like Algeria, it called for an umbrella Conven-
tion, which should be a comprehensive, binding international legal instrument estab-
lishing the criminality of terrorist activities and offenders and its universal juris-
diction.149

In November 1996 India again stated in the Sixth Committee that attempts to
suppress international terrorism on a selective geographical basis had little hope of
lasting success. Piecemeal efforts could not be a substitute for a comprehensive
international effort. Although it had welcomed the measures addressing specific
aspects of the problem, it had now prepared a draft Comprehensive Convention on the
Suppression of Terrorism for presentation to all members, which it presented to the
Sixth Committee.150 During the same session of the Sixth Committee, only Cameroon
and Ethiopia explicitly made it clear that they endorsed such a global approach.

Although the General Assembly, for the first time, made reference to the possibility
of considering in the future the elaboration of a Comprehensive Convention on the
Suppression of Terrorism in the preamble to Resolution 51/210 of 17 December
1996,151 it indeed took until 2000 before the subject was seriously discussed.

At first, India’s proposal was not greeted warmly. During the meeting of the Sixth
Committee in November 1997, only Sudan referred to the draft proposal for a Compre-
hensive Convention on the Suppression of Terrorism, which it supported. No other
states made any comment or reference to it at all.152 However, possibly due to the
terrorist attacks on the US embassies in Nairobi and Dar es Salaam in 1998, more
states endorsed India’s proposal for a Comprehensive Convention on the Suppression
of Terrorism during the debates held in the Sixth Committee in 1998153 and 1999.154
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In 1999, Canada was the first Western state to give its support to India’s proposal,155

although it did warn against the difficulties in drafting such a Convention.
The 27-article draft text on a Comprehensive Convention on International Terror-

ism,156 prepared by India, expressed deep concern about the worldwide escalation of
acts of terrorism, as they endanger or take innocent lives, jeopardise fundamental
freedoms and seriously impair the dignity of human beings. The text also expressed
the conviction that the suppression of terrorist acts is an essential element both in the
maintenance of international peace and security and in the sovereignty and territorial
integrity of states. The draft sought to cover those offences which are outside the scope
of the sectoral conventions. It moreover contained several other new elements, such
as the obligation to ensure that refugee status is not accorded to any person if there are
serious reasons to believe that such a person has committed a terrorist offence (art. 7).
It was, moreover, to a large extent based on the ‘extradite or prosecute’ regime that
also forms the core of the previous sectoral conventions.157 It did not, however, make
any reference to the legitimate struggle for self-determination, neither in its preamble,
nor in its articles. The text sought to define terrorism within the context of the Conven-
tion, and read as follows:

‘Any person commits an offence within the meaning of this Convention if that person,
by any means, unlawfully and intentionally, does an act intended to cause:
(a) Death or serious bodily injury to any person; or
(b) Serious damage to a State or government facility, a public transportation system,
communication system or infrastructure facility with the intent to cause extensive
destruction of such a place, facility or system, or where such destruction results or is
likely to result in major economic loss;
when the purpose of such act, by its nature or context, is to intimidate a population, or
to compel a Government or an international organization to do or to abstain from doing
any act.’158

This definition has been qualified as an operational definition of terrorist acts, rather
than a generic definition of the phenomenon.159 Article 3 of the draft Convention stated
that the Convention is not applicable when an offence is committed within a single
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state, and when the offender is a national of that state and is present in the territory of
that state. The text also urged domestic legislation and the establishment of jurisdic-
tion, and ensured that States parties do not grant asylum to any person involved in a
terrorist act. The text moreover addressed questions of liability, extradition and
custody, stating, among other provisions, that States parties should offer the greatest
measure of assistance in connection with investigations or criminal or extradition
proceedings, including assistance in obtaining evidence. Clearly, this proposal sur-
passes the ambitions of Algeria that advocated merely concentrating on the material
and practical manifestations of terrorism (see the previous subsection), since India did
propose a conceptual definition. The specification ‘within the meaning of this Conven-
tion’ did, however, limit its applicability.

Before the meeting of the Sixth Committee took place in November 2000 on measures
to eliminate international terrorism, a Working Group of the Committee elaborated the
draft Comprehensive Convention on International Terrorism in October 2000. Intro-
ducing the report of the Working Group, Rohan Perera, its Chairman, said that the
group had identified most of the key issues it needed in its future work. Among them
was the question of the scope of the draft Convention and whether actions by occupy-
ing armed forces should be included.

Another important issue concerned the relationship of this draft with existing
Conventions dealing with specific aspects of international terrorism, like the taking of
hostages, hijacking, or terrorist bombings. The issue of the definition of terrorism in
the context of a comprehensive convention (and therefore the question of whether a
definition should distinguish between legitimate acts of people attempting to exercise
their right to self-determination and terrorist acts) was also raised.160

On the question of the relationship between the draft Comprehensive Convention
on International Terrorism and the earlier specific Conventions, it was observed that,
generally speaking, three different concepts of the purpose of the draft Convention had
emerged. The main focus of the first concept was that the draft Convention should be
truly comprehensive in nature, i.e. that it should be an ‘umbrella’ Convention covering
all aspects of terrorism, including aspects already governed by existing Conventions
and areas not yet covered, and thereby superseding existing Conventions. The second
concept propagated that the draft Convention should provide a framework to cover
existing and future activity not already covered in the existing Conventions, and that
it should complement the existing Conventions by filling in the gaps with regard to
offences not already defined in those Conventions, including new types of offences
that might be committed in the future. And the third concept only focused on the
filling of gaps in existing Conventions, for example, by extending to the earlier
Conventions the ancillary offences and cooperation provisions found in the most
recent Conventions (such as the International Convention for the Suppression of
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Terrorist Bombings and the International Convention for the Suppression of the
Financing of Terrorism).161

Western states, including the European states, particularly seemed to favour a
Convention with a more complementary character. They underscored the importance
of preserving the specific Conventions, and stressed that the Comprehensive Conven-
tion should be used only to fill the legal lacunae. Legal overlaps should be avoided.

On behalf of the European Union, Sweden expressed the Union’s continued belief
that the existing international Conventions on terrorism, as a whole, were considerable
achievements. The European Union held that any Comprehensive Convention should
therefore avoid creating legal overlaps with the existing body of counter-terrorism
Conventions and represent an added value.162 In this respect, the Netherlands submitted
a proposal stating that ‘[t]he provisions of this Convention do not apply if the act
described in paragraph 1 constitutes an offence within the scope of a previous or future
more specific Convention relating to acts of terrorism’.163 The United Kingdom also
submitted a proposal of a similar character, stating that ‘the provisions of the Conven-
tion shall not affect the rights and obligations of States parties under treaties adopted
before this Convention’, and that ‘States parties are not precluded from adopting
treaties which confirm, supplement, extend or amplify the provisions of this Conven-
tion’.164

Other states, on the other hand, expressed their support for the view that in cases
of conflict the Comprehensive Convention would prevail. It was also suggested that
for the draft Convention under consideration to be truly ‘comprehensive’, it would
have to be structured in the form of an ‘umbrella’ or framework Convention.165

An issue that is closely linked to the discussion on the relationship of the draft
Comprehensive Convention to the existing Conventions is that of the definition of
terrorism. Failure to address that important issue in the draft Comprehensive Conven-
tion on International Terrorism would bring into question the utility of the exercise.166

Some delegations – clearly more ambitious than India – stressed the importance of
including a definition of terrorism in the Convention as a necessary condition for its
usefulness and applicability.

The point was made that agreement on more contentious issues would be facilitated
if common legal notions of terrorism were first defined.167 In that connection, Malay-
sia, on behalf of the Organization of the Islamic Conference (hereafter OIC), called for
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the inclusion of the terms ‘terrorism’ and ‘terrorist crime’ as laid down in the Conven-
tion of the OIC on Combating International Terrorism.168 Malaysia indicated that those
essential definitions were based on General Assembly Resolution 46/51 of 9 December
1991. The definition of terrorism given in the Convention of the OIC on Combating
International Terrorism reads as follows:

‘T]errorism means any act of violence or threat thereof notwithstanding its motives or
intentions perpetrated to carry out an individual or collective criminal plan with the aim
of terrorizing people or threatening to harm them or imperilling their lives, honour,
freedoms, security or rights or exposing the environment or any facility or public or
private property to hazards or occupying or seizing them, or endangering a national
resource, or international facilities, or threatening the stability, territorial integrity,
political unity or sovereignty of independent States.

Terrorist crime means any crime executed, started or participated in to realize a terrorist
objective in any of the Contracting States or against its nationals, assets or interests or
foreign facilities and nationals residing in its territory punishable by its internal law.’169

Malaysia, along with some other states, also stressed that the definition of terrorism
must clearly differentiate between terrorism and the legitimate struggle in the exercise
of the right to self-determination and independence of all peoples under foreign
occupation.170 In Article 2, paragraph (a) of the above-mentioned Convention, this
delimitation had been formulated as follows:

‘Peoples’ struggle including armed struggle against foreign occupation, aggression,
colonialism, and hegemony, aimed at liberation and self-determination in accordance
with the principles of international law shall not be considered a terrorist crime.’

It is probably because of this Article 2 that it became possible to formulate a compre-
hensive definition of terrorism within the framework of the OIC. After all, the use of
force in the struggle for self-determination could otherwise easily be characterised as
a terrorist act within the meaning of Article 1, especially because it states that its
motives or intentions are of no relevance.

However, other delegations in the Working Group, among them the delegations of
the European Union, expressed their reluctance to accept Malaysia’s proposal. Accord-
ing to those delegations, a definition of terrorism was not required, as Article 2 already
provided an operational definition, especially in the phrase ‘within the meaning of this
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Convention’. This way of defining the scope of a Convention had been successfully
used in the specific anti-terrorism Conventions. Discussion on the definition issue also
involved a proposal for the recognition of the existence of state terrorism. However,
the point was made that the term ‘terrorism’ was inapplicable to the conduct of states
that is governed by other rules, specifically those relating to the use of force – for
example, Article 2, paragraph 4 of the Charter of the United Nations –, as well as the
laws of war and humanitarian law, and that this proposal should therefore not be
discussed in this context.171

By 2000, most states appeared to be fairly positive about the Indian initiative. It
received explicit support from the Movement of Non-Aligned countries, as well as
from the Group of Eight’s Ministers for Foreign Affairs at their meeting in Miyazaki,
Japan, in July 2000.172 France also declared on behalf of the European Union in
November 2000 that it should be possible to conclude work on the draft Comprehen-
sive Convention against Terrorism.173 This is quite remarkable, since the European
Union had previously taken the position that it preferred an approach that would focus
on specific acts of terrorism. However, in 1998 the European Union started to change
its position when it adopted the Action Plan of the Council and the Commission on
how best to implement the provisions of the Treaty of Amsterdam on an ‘area of
freedom, security and justice’.174 But although most states supported India’s proposal,
differences remained, as indicated above.

3.3 Human rights and terrorism

Concern about human rights in the context of terrorism did not get much attention, and
certainly not the ‘to the point’ attention it needed, until the 1993 Vienna World
Conference on Human Rights. In 1994, the General Assembly adopted its first resolu-
tion on the subject of ‘Human rights and terrorism’. In this resolution175 the General
Assembly underlined that the right to life is the most essential and basic human right.
It argued that it is especially this right that is threatened by terrorists, although other
human rights were also mentioned, such as fundamental freedoms and democracy.

The discussion on the human rights aspects of the fight against terrorism led to the
proposal to evaluate the possibility of establishing a United Nations voluntary fund for
victims of terrorism. The General Assembly requested the Secretary-General to seek
the views of the Member States on this topic.176 In the same resolution, the General
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Assembly encouraged special rapporteurs, special representatives and working groups
of the Commission on Human Rights, as well as treaty bodies, to pay attention to the
consequences of terrorist acts.

In 1996, the Assembly, apart from stating that acts of terrorism constitute a viola-
tion of the right to life and that it creates an environment that destroys the freedom
from fear of the people, also reaffirmed that all measures to counter terrorism should
be in strict conformity with international human rights standards.177 The resolutions of
1998178 and 2000179 repeat the statements made in the previous resolutions on this
topic.

At the recommendation of the Sub-Commission on the Prevention of Discrimination
and Protection of Minorities,180 the Commission on Human Rights approved the
appointment of Ms Kalliopi K. Koufa as Special Rapporteur to conduct a comprehen-
sive study on terrorism and human rights.181 Ms Koufa prepared a preliminary report,
which was presented in 1999,182 and a progress report, which was presented in 2001.183

In these reports, the Special Rapporteur took the view that the impact of terrorism on
human rights can be felt in all areas that play a role in a comprehensive approach
towards combating terrorism. The scale and the scope of the reports were larger than
the topic of human rights and terrorism might predict.

According to the Special Rapporteur, in her preliminary report, the United Nations
had not until 1994184 shown any special interest in the human rights aspects of combat-
ing terrorism. Since then, the Commission of Human Rights and the Sub-Commission
on the Prevention of Discrimination and Protection of Minorities have made attempts
to clarify conceptually, morally and legally the neglected human rights aspects and the
effect of terrorism.185

In this report, the Special Rapporteur argued that there is a link between terrorism
and human rights both in fact and in law, demonstrating the link by pointing to three
areas, namely the life, liberty and dignity of the individual; democratic society; and
social peace and public order. Apart from the analysis that terrorist acts infringe upon
the right to life, liberty and dignity, the Special Rapporteur also warned for overreact-



Chapter IV

186 Ibid., par. 24.
187 Ibid., par. 35.
188 Ibid., par. 61.
189 Ibid., par. 62. 
190 Terrorism and Human Rights, Progress report prepared by Ms Kalliopi K. Koufa, Special Rapporteur,

Doc. E/CN.4/Sub.2/2001/31, 27 June 2001.
191 Ibid., par. 42-67.
192 Ibid., par. 113.
193 Ibid., par. 118.

170

ing State authorities that feel threatened by terrorism.186 This overreaction, in the long
run, could also have a damaging impact and effects on social peace and public order,
and even threaten the very existence of the state, in very much the same way as
terrorism could.187

Moreover, the Special Rapporteur, in light of the multidimensional character of the
problem, called for close coordination with the United Nations Commission on Crime
Prevention and Criminal Justice and the Centre for International Crime Prevention of
the Office for Drug Control and Crime Prevention based in Vienna.188 In addition, she
believed that it was important to coordinate with special rapporteurs, representatives,
experts and chairpersons of working groups of the special procedures of the Commis-
sion on Human Rights and of the advisory services programme, whose mandates touch
upon the topic of human rights and terrorism.189

In the progress report of the Special Rapporteur, issued in 2001,190 the problem of
defining terrorism was first of all dealt with, especially the question involving the
actors of terrorism. The Special Rapporteur identified different manifestations of
terrorism, namely regime or government terror, state-sponsored terrorism, international
state terrorism, and sub-state or individual terrorism. Although some states, when
negotiating a definition of terrorism, wanted to include the first three categories within
the scope of the definition, the Special Rapporteur argued that these categories of acts
are already prohibited under general international law, and more specifically under
human rights regulations, article 2, paragraphs 4 and 7 of the UN Charter, the Geneva
Conventions and their Protocols and the Declaration on Principles of International Law
Concerning Friendly Relations and Cooperation among States in accordance with the
Charter of the United Nations.191

When dealing with the impact of terrorism on human rights, the Special Rappor-
teur, in her progress report, called for special attention to the judicial process rights
that risk being jeopardised when states are prosecuting alleged terrorists. She espe-
cially mentioned the denial of visitation rights, and suspects held incommunicado.192

Yet another concern, according to the Special Rapporteur, was the indirect impact
on human rights, which might occur when either state or non-state actors intentionally
fan the fear of terrorist acts against a population. When that fear is out of proportion
to the actual risk, it can generate attitudes of fear of a particular race or religion. Such
undue fear can weaken the resistance to overly harsh anti-terrorism measures, or can
be considered useful to the political agenda to adopt such harsh measures.193 A state
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or government can attempt to obtain the same effect toward a third state or its leaders,
which would have a negative impact on international solidarity.194

The Special Rapporteur also warned against the effects of impunity and stressed
the importance of clear and universal agreements on extradition, in which respect for
judicial procedural rights is guaranteed, and yet safe havens would be ruled out.195

Finally, the Special Rapporteur, in her concluding remarks, argued that rather than
being viewed as legitimising terrorist groups, as some states suggested, a careful study
of causal factors should be an essential logical component of any plan to reduce
terrorism.196 She also stressed that for the full realisation of human rights achievements
or economic balance among states, the inclusion of the right to development should
be involved.197

3.4 THE INSTRUMENTAL POWERS OF THE GENERAL ASSEMBLY

While adopting the different resolutions on terrorism in the period 1972-2001, the
General Assembly fulfilled several roles that follow from its powers. The roles, as
explained in section 2.3.2 of Chapter III, entail: facilitator as a political forum, re-
searcher, norm-creator, facilitator and promoter of cooperation, and treasurer.

As shown in Table III, of these different functions, the General Assembly did not
play the role of a treasurer in any of the resolutions adopted during this period. It did,
however, play a very large role as a political forum and as a facilitator and motivator
for cooperation. The Assembly facilitated the extensive political discussion on the
topic of terrorism and counter-terrorism policies, and stimulated cooperation between
states and different organs of the United Nations to contribute to the fight against
terrorism. On some occasions, the Assembly combined this role with its function as
an investigator by studying the causes of terrorism or requesting the Secretary-General
to make an analytical study of the observations made by the member states on specific
questions, as well as by studying the measures taken by the member states in combat-
ing terrorism.

In 7 of the 16 resolutions adopted, the Assembly also acted as a norm-creator by
stimulating the negotiations on draft conventions, or formulating some principles for
combating terrorism, for example in the form of adopting a declaration.
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Table III: Instrumental powers of the General Assembly as used in its resolutions: the
period 1972-2001

Political
forum

Investi-
gator

Norm-
creator

Coope-
ration

Treasurer

Res. 3034 (1972: Measures to prevent internatio-
nal terrorism which endangers or takes innocent
human lives or jeopardizes fundamental free-
doms, and study of the underlying causes of those
forms of terrorism and acts of violence which lie
in misery, frustration, grievance and despair and
which cause some people to sacrifice human
lives, including their own, in an attempt to effect
radical changes (hereinafter Measures to prevent
(…) changes)

* * *

Res. 3166 (1973) : Convention on the Prevention
and Punishment of Crimes Against Internation-
ally Protected Persons, Including Diplomatic
Agents 

*

Res. 34/145 (1979) : Measures to prevent (…)
changes

* * * *

Res. 34/146 (1979) : International Convention
Against the Taking of Hostages

*

Res. 39/159 (1984): Inadmissibility of the policy
of state terrorism and any actions by states aimed
at undermining the socio-political system in other
sovereign states

*

Res. 40/61 (1985): Measures to prevent (…)
changes

* * * *

Res. 42/159 (1987) : Measures to prevent (…)
changes

*

Res. 44/29 (1989) : Measrues to prevent(…)
changes

* *

Res. 48/122 (1993) : Measures to eliminate inter-
national terrorism

*

Res. 49/60 (1994) : Measures to eliminate inter-
national terrorism

* *

Res. 49/185 (1994) : Human rights and terrorism * * *

Res. 50/53 (1995) : Measures to eliminate inter-
national terrorism

* *

Res. 51/210 (1996) : Measures to eliminate inter-
national terrorism 

* * * *

Res. 52/164 (1997) : International Convention for
the Suppression of Terrorist Bombings

*

Res. 54/109 (1999) : International Convention for
the Suppression of the Financing of Terrorism

*

Res. 54/110 (1999) : Measures to eliminate inter-
national terrorism

*



The Practice of the General Assembly in Combating Terrorism

198 A/RES/59/290, annex, 13 April 2005.

173

4 POST-11 SEPTEMBER 2001 ACTIVITIES

4.1 Introduction

Clearly, the terrorist attacks of 11 September 2001 against the United States marked
the beginning of a new era in combating terrorism. Large-scale terrorist attacks were
no longer a theoretical scenario, but a devastating reality which the international
community had to deal with. The counter-terrorism measures adopted in the post-11
September 2001 period therefore always bear the scar of those events.

Moreover, the great threat felt by many states also resulted in measures taken
unilaterally, whether or not in conformity with the system of collective security.
Naturally, these actions do not fall within the scope of this research, since the United
Nations is not the actor. The United Nations does, however, deal with the conse-
quences of these actions and the questions related thereto.

In the period after the attacks of 11 September 2001, the Assembly continued to
adopt general resolutions on the topic, but it also adopted some resolutions on specific
terrorist issues. The Assembly, moreover, continued to adopt numerous resolutions and
reports in the field of human rights and terrorism. Naturally, the Assembly through the
work of the Ad Hoc Committee continued its work in the field of codifying interna-
tional law on different aspects of combating terrorism. Other activities entailed some
specific studies being undertaken, as well as the first analysis of the comprehensive
approach needed to combat terrorism.

The way the resolutions, as described in the following subsections, touch upon the
different elements that contribute to a comprehensive approach to combating terrorism
is highlighted in Table IV. Compared to the previous period, the Assembly, directly
after the attacks of 11 September 2001, moved away from including many different
elements that contribute to a comprehensive approach to combating terrorism. The
Assembly mainly concentrated on security issues, in combination with disarmament
issues in some resolutions. Only in the resolutions that specifically dealt with the
question of human rights did the Assembly pay attention to those elements.

Occasionally, the Assembly paid attention to the element of fighting international
crime by, for example, pointing to the connection between illicit arms trafficking and
international terrorism. The Assembly, moreover, attributed less attention than in the
previous period to the development of international law. In this period, only one
convention was adopted, namely the International Convention for the Suppression of
Acts of Nuclear Terrorism.198 The Assembly, in its Ad Hoc Committee and Working
Group, did, however, continue the negotiations on a comprehensive convention on
combating terrorism.
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Table IV: Aspects of a comprehensive approach to combating terrorism: Post-11 September 2001

Security Human
Rights

Economic
Development

Democra-
tisation

Ending Oc-
cupation

Development of
international law

Fighting inter-
national crime

Disar-
mament

Health
issues

Coordi-
nation

Res. 56/1 (2001) : Condemnation of terrorist attacks
in the United States (adotped without a vote)

*

Res. 56/24 (2001) : Multilateral cooperation in the
area of disarmament and non-proliferation and
global efforts against terrorism (adopted without a
vote)

* *

Res. 56/88 (2001) :Measures to eliminate
international terrorism (adopted without a vote)

* *

Res. 56/160 (2001) : Human Rights and terrorism
(adopted 162-0-69)

* *

Res. 56/253 (2001) : Questions relating to the
proposed programme budget for the biennium 2002-
2003 (adopted without a vote)

*

Res. 57/27 (2002) : Measures to eliminate
international terrorism (adopted without a vote)

*

Res. 57/83 (2002) : Measures to prevent terrorists
from acquiring weapons of mass destruction (adopt-
ed without a vote)

* *

Res. 57/219 (2002) : Protecting human rights and
fundamental freedoms while countering terrorism
(adopted without a vote)

* * *

Res. 57/220 (2002) : Hostage taking (adopted with-
out a vote)

*

Res. 58/48 (2003) : Measures to prevent terrorists
from acquiring weapons of mass destruction (adopt-
ed without a vote)

* *
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Res. 58/81 (2003): Measures to eliminate interna-
tional terrorism (adopted without a vote)

* *

Res. 58/174 (2003): Human rights and terrorism
(adopted by 120-42-18)

* *

Res. 58/187 (2003) : Protection of human rights and
fundamental freedoms while countering terrorism
(adopted by 181-0-1)

* * *

Res. 59/46 (2004) : Measures to eliminate
international terrorism (adopted without a vote)

* *

Res. 59/80 (2004) : Measures to prevent terrorists
from acquiring weapons of mass destruction (adopt-
ed without a vote)

* * *

Res. 59/191 (2004) Protection of human rights and
fundamental freedoms while countering terrorism
(adopted without a vote)

* * *

Res. 59/195 (2004) : Human Rights and terrorism
(adopted by 127-50-8)

* * *

Res. 59/290 (2004) : International Convention for
the Suppression of Acts of Nuclear Terrorism
(adopted without a vote)

* * * *

Res. 60/43 (2005) : Measures to eliminate
international terrorism (adopted without a vote)

* * * *

Res. 60/78 (2005) : Measures to prevent terrorists
from acquiring weapons of mass destruction (adopt-
ed without a vote)

* * *

Res. 60/158 (2005) : Protection of human rights and
fundamental freedoms while countering terrorism
(adopted without a vote)

* *
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Res. 60/288 (2005) : United Nations Global
Counter-Terrorism Strategy (adopted without a vote)

* * * * * * * * *

Res. 61/40 (2006) : Measures to eliminate interna-
tional terrorism (adopted without a vote)

* * * *

Res. 61/86 (2006) : Measures to prevent terrorists
from acquiring weapons of mass destruction (adopt-
ed without a vote)

* * *

Res. 61/171 (2006) : Protection of human rights and
fundamental freedoms while countering terrorism
(adopted without a vote)

* * *

Res. 61/172 (2006) : Hostage taking (adopted with-
out a vote)

*

Res. 62/33 (2007) : Measures to prevent terrorists
from acquiring weapons of mass destruction (adopt-
ed without a vote)

* * *

Res. 62/71 (2007) : Measures to eliminate interna-
tional terrorism (adopted without a vote)

* * * *

Res. 62/159 (2007) : Protection of human rights and
fundamental freedoms while countering terrorism
(adopted without a vote)

* *

Res. 62/272 (2007): United Nations Global Counter-
Terrorism Strategy (adopted without a vote)

* * * * * * * * *

Res. 63/185 (2008): Protection of human rights and
fundamental freedoms while countering terrorism
(adopted without a vote)

* * *
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During this period, the Assembly referred in only general terms to the need for
coordination, until it adopted the UN Global Counter-Terrorism Strategy in 2005, in
which almost all elements that contribute to a comprehensive approach to combating
terrorism have been included. Only health issues, which for the purposes of this
research had also been identified as contributing to a comprehensive approach, were
not included.

4.2 General resolutions on terrorism

As stated earlier, immediately after the attacks of 11 September 2001, more than 160
representatives made a statement on the topic of terrorism during the plenary session
of the General Assembly.199 Never in the history of the General Assembly had so many
representatives made a statement on a topic in the General Assembly’s plenary session.

Many states called for a speedy conclusion of a Comprehensive Convention against
Terrorism. One clearly felt the urgency and the political window of opportunity.
However, it also became clear that many representatives still had strong disagreements
over the scope of the definition of terrorism, and the question whether or not the
struggle for the right to self-determination should be excluded from the scope of such
a convention.

In addition, some states also called for the criminalisation of state or state-spon-
sored terrorism in the proposed Comprehensive Convention, thereby referring to the
violence used by Israel in the conflict with the Palestinians.

Even before all the statements were made in the plenary session of the General
Assembly, a resolution was adopted with a condemnation of the terrorist attacks on the
United States. Resolution 56/1200 is the first resolution in which the General Assembly
condemns a specific terrorist attack.

The yearly resolutions called ‘Measures to eliminate international terrorism’ in the
period after 2001 until 2008 are mostly exact copies of earlier resolutions on the same
topic.201 A few new elements have been added.

First of all, states are encouraged to cooperate with the Secretary-General and with
one another, as well as with intergovernmental organisations, to give expert advice and
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support to states that require and request assistance in becoming parties to the counter-
terrorism conventions.202

Also, states and the Secretary-General are encouraged to make the best use of the
existing institutions of the United Nations.203 The General Assembly welcomes the
efforts of the Terrorism Prevention Branch204 of the Centre for International Crime
Prevention in Vienna, which, after reviewing the existing possibilities within the
United Nations system, enhanced through its mandate the capabilities of the United
Nations in the prevention of terrorism.205

The General Assembly, in Resolution 56/253 of 24 December 2001206 on the
budget of 2002-2003 requested the Secretary-General to report on the possibilities of
strengthening the Terrorism Prevention Branch of the Secretariat.207

Reference is made to the activities of the Security Council, especially the Counter-
Terrorism Committee, which was established by Security Council Resolution 1373.208

The Assembly took note of the reports of the member states to the Counter-Terrorism
Committee, but also invited states to submit to the Secretary-General information on
their national laws and regulations regarding the prevention and suppression of acts
of international terrorism.209 Regional intergovernmental organisations were also
requested to submit such information to the Secretary-General.210

In 2004, the General Assembly recognised the role that the Terrorism Prevention
Branch of the United Nations Office on Drugs and Crime can play in assisting states
to follow up on the requirements laid down in Security Council Resolution 1373.211

In Resolution 59/46 of 16 December 2004, the General Assembly referred to and
underlined the importance of detailed aspects of Security Council Resolution 1373.
For example, the obligation that the states’ nationals or other persons and entities
within their territory that wilfully provide or collect funds for the benefit of persons
or entities who commit, or attempt to commit, facilitate or participate in the commis-
sion of terrorist acts are punished by penalties which are consistent with the grave
nature of the acts.212
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In 2006, the General Assembly, in its Resolution 60/43, reaffirmed all the para-
graphs of the previous resolutions on the topic. The Assembly attached to its content
the publication by the Secretariat, as part of the United Nations Legislative Series, of
the next volume of National Laws and Regulations on the Prevention and Suppression
of International Terrorism, prepared by the Codification Division of the Office of
Legal Affairs.213 In 2008, the General Assembly also welcomed the continued effort
of the Secretariat in continuing to update this publication.214

In 2006 the Assembly also requested the Secretary-General to submit proposals to
strengthen the capacity of the UN system to assist states in combating terrorism and
to enhance the coordination of UN activities in this respect.215 Later that year, the
United Nations Global Counter-Terrorism Strategy was adopted,216 enhancing the
overall framework for the international community to effectively combat terrorism (see
more elaborately on this topic, section 4.6 below). This achievement was furthermore
welcomed by the General Assembly in its resolution on Measures to eliminate interna-
tional terrorism of December 2006, in which the Assembly reiterates its own pivotal
role in the implementation of the Strategy.217

4.3 Resolutions on specific terrorist activities

In addition to the resolutions entitled ‘Measures to eliminate international terrorism’,
the Assembly adopted specific resolutions on ‘Hostage-taking’ on 27 February 2003,218

as a consequence of the hostage-taking in the Moscow theatre, and reaffirmed it in
2007.219 The Assembly reaffirmed that hostage-taking is a serious crime, and de-
manded that all hostages be released. States are called upon to take all necessary
measures to prevent, combat and punish acts of hostage-taking.

The Assembly also adopted several resolutions on ‘Measures to prevent terrorists
from acquiring weapons of mass destruction’.220 In 2002, the General Assembly,
reacting to a report by the First Committee,221 adopted Resolution 56/24,222 which in
Chapter T calls attention to the connection between international terrorism and illicit
arms trafficking and the illegal movement of nuclear, chemical, biological or other
potentially deadly materials. Since then, the topic has been a separate item on the
agenda of the General Assembly, which emphasised the fact that ‘progress is urgently
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needed in the area of disarmament and non-proliferation in order to help to maintain
international peace and security and to contribute to global efforts against terrorism.’223

In these resolutions, the Assembly called on states to support international efforts to
prevent terrorists from acquiring weapons of mass destruction and their means of
delivery.224 And it also urged states to take and strengthen national measures for this
purpose.225 In the resolution of December 2004 on this topic, which is an exact copy
of the previous resolutions on this subject, reference is made to Security Council
Resolution 1540 of 28 April 2004.226

It is remarkable that in these resolutions on ‘Measures to prevent terrorists from
acquiring weapons of mass destruction’, rather than in the general resolutions, entitled
‘Measures to eliminate international terrorism’, reference is made to the report of the
Policy Working Group on the United Nations and Terrorism (see below in section 4.6
in this chapter).227 The Policy Working Group, after all, was established by the
Secretary-General in November 2001 to examine the longer-term implications and
broad policy dimensions of terrorism for the United Nations. One would therefore
rather expect that reference is made to the Policy Working Group in the general
resolutions that deal with the broader aspects of combating terrorism, instead of only
focusing on one element.

After the conclusion of the International Convention for the Suppression of Acts
of Nuclear Terrorism on 13 April 2005,228 the General Assembly in its following
resolutions on this topic appealed to states to consider signing and ratifying this
convention (see also section 4.4 below).229

4.4 Developing international legal instruments

On 15 April 2005, the General Assembly adopted the text of the International Conven-
tion for the Suppression of Acts of Nuclear Terrorism,230 which was elaborated by the
Ad Hoc Committee231 and the Working Group of the Sixth Committee.232
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The original draft convention was introduced to the Ad Hoc Committee by the
Russian Federation at the fifth meeting of the Committee.233 The Russian Federation
highlighted the potential threats posed by nuclear terrorism and the need to take
effective countermeasures against such threats. It was explained that existing interna-
tional legal instruments were not sufficiently broad, either in their scope or in terms
of the measures they provided, to counteract possible threats of nuclear terrorism and
that the draft was intended to fill the gaps left by those instruments. The scope of
application of the 1980 Convention on Physical Protection of Nuclear Material is after
all limited to nuclear material used for peaceful purposes and does not extend to
nuclear material of a military nature. Moreover, the 1980 Convention does not distin-
guish acts of nuclear terrorism from other criminal acts. These acts are thus not
qualified as terrorist acts, which in most cases adds an aggravating element to the
crime.234

The fact that this proposal was made by the Russian Federation should be seen in
the context of the demilitarisation of the Federation in that period, and the insufficient
protection of old weapons stocks, which awaited demobilisation. Sometimes this
insufficient protection of weapons stocks is due to underpaid military personnel, which
makes them vulnerable to bribery. This lack of security clearly increases the risk of
these weapons falling into the hands of terrorists. Reports even show that there is a
great deal of enriched fissionable material which is unaccounted for, and which is
feared to have been smuggled across international borders in Central Asia.235

Before agreement was reached on the draft text of the Convention, some hurdles
had to be cleared. Among them was the issue that the Convention should not address
aspects relating to disarmament, which, according to several delegations, could better
be dealt with in other fora.236 Another issue was the question of whether the use of
nuclear weapons by armed forces of states should be excluded from the scope of the
Convention.

The Convention’s focus is especially on preventing terrorists from gaining access
to weapons of mass destruction. It provides a definition of nuclear terrorism and covers
a broad range of possible targets, including those against power plants and nuclear
reactors. As is the case with the previous sectoral conventions, the aut dedere aut
judicare clause plays a key role. But the Convention also encourages states to coope-
rate in preventing terrorist attacks by sharing information and assisting each other in
connection with criminal investigations and extradition proceedings.
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In the meantime, the negotiations on the draft Comprehensive Convention on Combat-
ing Terrorism also continued. As mentioned before, many states, in the plenary debate
immediately after the attacks of 11 September 2001, called for a speedy conclusion of
the negotiations on the draft Comprehensive Convention on Combating Terrorism.

The Working Group underlined the urgency of adopting a Comprehensive Conven-
tion on International Terrorism, and stated that it aimed to conclude its work on the
Comprehensive Convention during its session from 15 to 26 October 2001 in order to
make it possible for the text of the Convention to be adopted before the end of the
plenary session of the General Assembly in 2001.237

Clearly, this did not happen. The tragic events of 11 September 2001 did not
change the positions of the UN member states to such an extent that obstacles to the
finalisation of the Comprehensive Convention could be overcome. The main differ-
ences in the definitional debate and in the debate concerning the relationship with the
sectoral conventions apparently remained the same. The Sixth Committee conse-
quently decided that the Ad Hoc Committee on Terrorism should meet in the week of
28 January to 1 February 2002 to continue its negotiations. During these negotiations
the Coordinator of the negotiations and the member states of the Organisation of the
Islamic Conference both proposed a savings clause and exclusion from the scope of
the Convention in paragraphs 2 and 3 of article 18.238 The Coordinator’s proposal read
as follows:

‘2. The activities of the armed forces during an armed conflict, as those terms are
understood under international humanitarian law, which are governed by that law, are
not governed by this Convention.

3. The activities undertaken by the military forces of a State in the exercise of their
official duties, inasmuch as they are governed by other rules of international law, are not
governed by this Convention.’

The proposal of the member states of the Organisation of the Islamic Conference
differed by referring in paragraph 2 to ‘the Parties’ instead of to ‘the armed forces’,
and by inserting the words ‘including in situations of foreign occupation’. In paragraph
3, the member states of the Organisation of Islamic Conference proposed the words
‘in conformity with international law’ instead of the words ‘inasmuch as they are
governed by other rules of international law’.

In 2003, the discussions continued on this topic. With reference to the discussion
on draft article 18, especially the reference to the activities of ‘armed forces’ during
armed conflict, some delegations made the point that the comprehensive convention
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should be perceived as more than a law enforcement instrument, namely also as a
codification convention. They were therefore of the opinion that this reference was too
narrow in scope.239 On the other hand, it was noted that paragraph 3 of the Coordina-
tor’s text was not intended to condone impunity by the military forces of a state.240

With regard to the discussion on draft article 2 bis, on the relationship between the
sectoral conventions and the comprehensive convention, the point was made by some
delegations that the current formulation on how to act in the case of conflict was not
in conformity with the regime under the Vienna Convention on the Law of Treaties.241

A new viewpoint was introduced in 2004, with regard to the definition of terrorism
and the discussion on the delimitation between terrorism and the legitimate struggle
for self-determination. Some delegations were of the opinion that the issue of
distinguishing between terrorism and the legitimate struggle for self-determination did
not need to be specifically addressed. According to them, a definition of terrorism
should reaffirm the resolve of the international community that all forms and manifes-
tations of terrorist acts, wherever and committed by whoever, could never be justified.
The point was made that in the exercise of the legitimate rights of states (such as the
principle of non-intervention, or the right to self-defence), peoples and individuals
under international law should be excluded from the scope of the convention to the
extent that the exercise of such rights did not target civilians or terrorise them.242

The plenary meetings of the Ad Hoc Committee were also used to discuss, in more
general terms, the problem of terrorism. It was noted in the plenary meeting of 31
March 2003 that while United Nations bodies considered the various aspects of the
fight against terrorism, the primary responsibility of the Ad Hoc Committee was to act
as a law-making body.243

It was also stated that the adoption of the comprehensive convention would send
a strong signal that the international community was united and determined in its
efforts to eliminate terrorism.244 During the informal bilateral consultations held by the
coordinators and individuals as well as groups of delegations, the point was also made
that a clear definition in a completed comprehensive convention could complement
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and guide the work of the Counter-Terrorism Committee of the Security Council.245

The plea for sending this signal would have to include, moreover, full respect for the
rule of law, human rights and fundamental freedoms, as well as humanitarian law.
International cooperation should, henceforth, be in accordance with these international
obligations.246

In 2004, it was again observed that the United Nations should play a central role
in the fight against terrorism. Further, it was added that the General Assembly and the
Security Council should act in unison and complement and strengthen each other’s
efforts. Given the global representative character of the General Assembly, several
delegations however highlighted its primary role.247

In line with these statements, a proposal was made to establish the office of the
High Commissioner of the United Nations against terrorism, in order to achieve better
coordination among United Nations bodies with competence in areas involving
terrorism. Such an office would be tasked to provide technical assistance to Member
States in combating terrorism; to provide technical information and carry out the
relevant mandates from the Security Council, the General Assembly and the Economic
and Social Council; to promote coordination and cooperation among various Member
States; to analyse various reports submitted by States on terrorism; to follow up on
compliance with various international legal instruments, including General Assembly
and Security Council resolutions against international terrorism; to prepare various
United Nations reports and publications on terrorism; and to promote respect for
human rights in the course of combating terrorism. The proposed office should take
up the mandates and resources related to anti-terrorism activities currently allocated
to the Security Council Counter-Terrorism Committee, the Security Council Commit-
tee established pursuant to its Resolution 1267 (1999), the Global Programme against
Terrorism of the United Nations Office on Drugs and Crime, the Office of Legal
Affairs, and the Office of the High Commissioner for Human Rights. It was also
observed that setting up this new body would necessarily require joint action by the
General Assembly and the Security Council.248

Moreover, some delegations stated that in order to be effective, the comprehensive
anti-terrorism regime should also address the root causes of terrorism.249
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In 2005, the consultations on the draft comprehensive convention on international
terrorism continued. The Coordinator especially requested delegations to comment on
the report of the High-Level Panel on Threats, Challenges and Change,250 as well as
on the report of the Secretary-General ‘In larger freedom: towards development,
security and human rights for all.’251 Both reports called for a universal definition of
terrorism, and suggested several elements to be a part of that definition. In their
responses, some delegations expressed the view that the elements for a definition of
terrorism offered in the two reports could help to inform the debate, but that they are
not to be understood as intended to replace texts negotiated by the Ad Hoc Committee
over the years. The difference between the suggested definitions in the reports and the
draft text of the Ad Hoc Committee, according to several delegations, lies in the
difference between a political and a legal definition, the latter being far more technical
and appropriate for criminal law instruments.252

For the purpose of the negotiations, the point was made that there exists a linkage
between articles 2, 2 bis, and 18, and that they are considered to be part of an overall
package.253 They all concern the scope and the definition of the draft convention. Some
delegations indicated that although they still preferred some changes to be made, they
were willing to withdraw such proposals in the event of a satisfactory solution and
agreement on the overall package.254

During the following deliberations in the Working Group, the discussion concen-
trated on the impact of a rather extensive proposal for a preambular paragraph which
would refer to the right to self-determination of peoples.255

In 2006, the negotiations continued on the same topic. New attempts were initiated
by the Coordinator in the Ad Hoc Committee, conducting six sets of informal bilateral
contacts, meanwhile trying to observe the transparency of the process.256 These
attempts, however, did not result in a breakthrough in the negotiations. Argentina,
finally, made a proposal for a preambular paragraph, in which it reaffirmed the
importance of the right to self-determination of peoples in accordance with the
international documents, but far less extensively than in the previous proposal.257
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In 2007, some new proposals were tabled that suggested alterations to the text of
especially article 18, and the relation of the draft convention to other regulations of
international law. Firstly, a proposal was made to add the following preambular
paragraph:

‘Noting that the activities of military forces of States are governed by rules of Interna-
tional law outside the framework of this Convention and that the exclusion of certain
actions from the coverage of this Convention does not condone or make lawful other-
wise unlawful acts, or preclude prosecution under other laws.’258

In addition to the proposed new preambular paragraph, there was also a proposal to
add to paragraph 4 of article 18, as well as to include a new paragraph 5 of article 18.
These proposed paragraphs read as follows:

‘4. Nothing in this article condones or makes lawful otherwise unlawful acts, nor
precludes prosecution under other laws; acts which would amount to an offence as
defined in article 2 of this Convention remain punishable under such laws.

5. This Convention is without prejudice to the rules of international law applicable in
armed conflict, in particular those rules applicable to acts lawful under international
humanitarian law.’259

By adding these paragraphs, it was understood as meaning that it did not make certain
acts lawful which would otherwise be unlawful. Moreover, such acts, if unlawful, did
not preclude prosecution under other laws, thereby completely avoiding the risk of
impunity.260

The Report of the Ad Hoc Committee of 2008 seemed to voice a rather optimistic
tone on the ultimate successful conclusion of the negotiations on the draft comprehen-
sive convention. The delegations seemed to be moving towards a compromise. The
Coordinator nevertheless expressed her concern regarding a certain reluctance to seize
the moment and to move ahead with the completion.261

4.5 Human rights and terrorism

After 2001, the Assembly continued to adopt resolutions on ‘Human rights and
terrorism’.262 These resolutions were again, for the greater part, copies of the resolu-
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tions adopted on this topic prior to 2001. In Resolution 59/195 of 22 March 2005,
however, a new dimension was added, namely the Assembly’s rejection of the identifi-
cation of terrorism with any religion, nationality or culture.263

As was done in previous resolutions, this resolution also calls upon states to deny
a safe haven to terrorists and, at the same time, it warns that the procedures for
granting refugee status should be in conformity with international law standards. A
new paragraph, however, urges states and the Office of the United Nations High
Commissioner for Refugees ‘to review, with full respect for legal safeguards, the
validity of a refugee status decision in an individual case if credible and relevant
evidence comes to light which indicates that the person in question has planned,
facilitated or participated in the commission of terrorist acts’.264 This is a remarkable
new paragraph. The human rights resolutions, or other documents for that matter, that
had so far been adopted had mostly been drafted with the sole purpose of counter-
balancing the emphasis on safety and security issues in most resolutions, by merely
stressing the liberty rights and respect for human rights. The added paragraph, how-
ever, gives a very clear instruction to states and the Office of the United Nations High
Commissioner for Refugees.

The Assembly, in this resolution, also requests the Office of the United Nations
High Commissioner for Human Rights to adopt a comprehensive approach on the
study of terrorism.265 Finally, this resolution takes note of the final report of the Special
Rapporteur of the Sub-Commission on the Promotion and Protection of Human
Rights.266

The Special Rapporteur has, since she first started in 1997 with a working paper,267

submitted five reports, including the final report on ‘Terrorism and Human Rights’.268

These reports contain a detailed analysis of the link between terrorism and human
rights and its broader international implications. But they cover more than the title
would predict, since they also deal with inter alia definition questions and issues of
accountability, extradition and impunity.

In the second progress report, the Special Rapporteur gave an overview of the anti-
terrorism activities of some relevant intergovernmental regional organisations. With
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regard to the actions at the UN level, she noted that the human rights analysis has been
absent in the discussions on the controversial articles in the draft comprehensive
convention on combating terrorism.269 Further, she underlined the importance of
General Comment no. 29 of the Human Rights Committee and warned against the
actions of some states, which under the pretext of acting in pursuance of Security
Council Resolution 1373, were implementing legislation which was not in full com-
pliance with the provisions of the human rights Covenants.

In the additional progress report, the Special Rapporteur continued with the
analysis of the perpetrators of terrorism and the consequence for the delimitation of the
definition. She also examined more closely the human rights aspects of dealing with
terrorism, especially the relevant principles of criminal law, the definition of terrorism
and the human rights aspects thereof, and the relation between terrorism and political
offences.

In the final report, the Special Rapporteur noted that there are still issues that are
not dealt with, such as the examination of root causes and the review of strategies to
reduce or prevent terrorism in all its manifestations, and she henceforth recommended
that a study of these topics be undertaken by the Sub-Commission on the Promotion
and Protection of Human Rights or any other United Nations official body. She did,
however, deal with the issue of accountability for terrorist acts by different perpetra-
tors, and with the distinction between terrorism and military operations and other
facets of armed conflict, or fighting against colonial domination, alien occupation and
racist regimes in the exercise of the right to self-determination.

Throughout her mandate, the Special Rapporteur has discussed the issue of whether
a definition of terrorism should focus only on acts by non-state actors, or whether it
should also incorporate the concept of state or state-sponsored terrorism. In this final
report, the Special Rapporteur provided additional commentary on the human rights
and humanitarian law concerns of including state or state-sponsored terrorism in a
general definition, and on the questions relating to terrorism committed in armed
conflict. Terrorism is not separately defined in the Geneva Conventions or their
Protocols. Even so, terrorist acts are prohibited under humanitarian law. The most
problematic issue relating to terrorism and armed conflict is distinguishing between
terrorists and lawful combatants. The latter could include those involved in a legiti-
mate struggle for self-determination,270 or those involved in civil wars or non-interna-
tional armed conflicts.271

With regard to the issue of accountability for violations of human rights law, the
Special Rapporteur distinguished between state actors perpetrating terrorism, including
regimes or governments,272 states sponsoring terrorism,273 states committing interna-
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tional terrorism as a means of coercive diplomacy,274 and states that are, according to
the doctrine of due diligence, liable for terrorist acts that can be attributed to the
state,275 as well as, on the other hand, non-state actors. With regard to the last-men-
tioned category, she addressed the question of whether non-state actors can and should
be held accountable under human rights law and she came to the conclusion that,
although the Universal Declaration in article 29 does provide that everyone has duties
to the community, these provisions are widely considered to be of a moral nature and
without direct accountability.276 However, in situations of internal armed conflict
individual accountability under humanitarian law is possible. Outside this context,
accountability for non-state groups is generally limited to situations of large-scale
atrocities.277

Finally, in the conclusions and recommendations, she inter alia advised that ‘the
international community undertake efforts to incorporate directly state terrorism into
the jurisdiction of international or regional tribunals, and that all states review national
practices that effectively result in impunity for terrorist acts and barriers for victims
seeking remedies.’278 Further, she recommended that a method for an effective periodic
review of national measures be developed to ensure that those measures do not violate
human rights or humanitarian law norms.279 In addition, she argued that the Counter-
Terrorism Committee should ‘incorporate human rights and humanitarian law obliga-
tions into its directives and that due attention be paid to the principles of self-determi-
nation of states and the sovereign equality of states.’280 Moreover, she recommended
that the international community should draw up guidelines for counter-terrorism
measures which take into account the determination of actual or perceived threats, the
degree to which the threat constitutes a threat to the existence of the State, the degree
to which responses to the acts or risks of acts meet strict exigency requirements, the
time frame for derogations, and the reporting and periodic review of any deroga-
tions.281

In pursuance of this final recommendation, in August 2004 the Special Rapporteur
also submitted a preliminary framework draft of principles and guidelines concerning
human rights and terrorism for consideration to the Sub-Commission and the Commis-
sion for possible future action.282 The framework consists of 20 principles and guide-
lines, of which many are derived from the basic principles of international law, such
as ius cogens and erga omnes obligations. Others derive from specific human rights
provisions, such as the concept of non-derogability. In the area of the administration
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of justice, general principles such as nullum crimen nulla poena sine lege, as well as
the procedural rights of persons arrested and charged with terrorist acts, are included
in the framework. And, further, the principles that should be taken into account when
dealing with extradition, such as the principle of non-refoulement. The latter principle
was immediately included in the GA resolution on ‘Human rights and terrorism’
adopted in 2005.283

With the establishment of the Human Rights Council, pursuant to General Assem-
bly Resolution 60/251 of 15 March 2006, all mandates, mechanisms, functions and
responsibilities of the Commission on Human Rights, including the Sub-Commission
on the Promotion and Protection of Human Rights, were assumed by the Human
Rights Council.

In 2003, the General Assembly had already adopted a new resolution, entitled ‘Protec-
tion of human rights and fundamental freedoms while countering terrorism’, that also
dealt more specifically than previous resolutions on human rights and terrorism, with
the practical questions with regard to the protection of human rights that arise when
countering terrorism.284 This subject was also placed on the agenda of the General
Assembly in 2004 and 2005, and subsequently resolutions were adopted,285 even
though resolutions entitled ‘human rights and terrorism’ were also adopted.286 As of
2006, the General Assembly only adopted resolutions on the protection of human
rights and fundamental freedoms while countering terrorism.287

A new element was introduced in the preamble to this resolution of 2003 on the
protection of human rights and fundamental freedoms while countering terrorism,
namely the call on states that, ‘in accordance with article 4 of the International Cove-
nant on Civil and Political Rights, certain rights are recognised as non-derogable in
any circumstances and that any measures derogating from the provisions of the
Covenant must be in accordance with that article in all cases, and underlining the
exceptional and temporary nature of any such derogations’. This resolution especially
encourages states to consider the recommendations of the special procedures and
mechanisms of the Commission on Human Rights and the relevant comments and
views of the United Nations human rights treaty bodies.288 The General Assembly also
requested the United Nations High Commissioner for Human Rights to examine this
question, to make general recommendations on the obligation to protect human rights
and fundamental freedoms while countering terrorism, and to provide assistance and
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advice to states, as well as to relevant United Nations bodies on the protection of
human rights and fundamental freedoms while taking action against terrorism.289

In its 2004 resolution on this topic, the Assembly further shaped its role as the
spider in the web, ensuring that all organs of the United Nations contribute to respect-
ing human rights and fundamental freedoms while countering terrorism.

In the resolution’s preamble, the Assembly refers to Security Council Resolution
1456 (2003) of 20 January 2003, in which a statement is made that states must ensure
that any measures taken to combat terrorism comply with the obligations under
international law and in particular human rights law. Moreover, the Assembly wel-
comed the dialogue between the Security Council and its Counter-Terrorism Commit-
tee and relevant human rights bodies, and it encouraged the fact that developing a
close cooperation with them should continue.290

The Assembly also noted in the resolution’s preamble the declarations, statements
and recommendations by a number of human rights treaty-monitoring bodies and
special procedures on the question of the compatibility of counter-terrorism measures
with human rights obligations. In addition, the Assembly requested all relevant special
procedures and mechanisms of the Commission on Human Rights, as well as the
United Nations human rights treaty bodies, to consider, within their mandates, the
protection of human rights and fundamental freedoms in the context of measures to
combat terrorism and to coordinate their efforts, as appropriate, in order to promote a
consistent approach to this subject.291

A special request was made to the role of the Office of the High Commissioner for
Human Rights, after the Assembly welcomed her publication of the ‘Digest of Juris-
prudence of the United Nations and Regional Organisations of the Protection of
Human Rights while Countering Terrorism’,292 to submit a study on the extent to
which the human rights special procedures and treaty-monitoring bodies are able to
address the compatibility of national counter-terrorism measures with international
human rights obligations in their work.293 This study should help states to strengthen
the promotion and protection of human rights while taking action against terrorism.
Subsequently, the Commission on Human Rights, in Resolution 2004/87, decided to
designate from within its existing resources, for a period of one year, an expert to
assist the High Commission in the fulfilment of the mandate described above.294

Furthermore, the Assembly took note of the report of the Secretary-General295

submitted pursuant to the request made in the Assembly’s Resolution 57/219. In this
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report several comments by states and international and non-governmental organisa-
tions are laid down, as well as an overview of the rights that have come under signifi-
cant pressure as a result of counter-terrorism measures. Among these rights are the
rights to life and freedom from torture, due process rights, and the right to seek
asylum. The report concludes with a number of general observations.

Of the state comments, the comment of Sweden stands out, because it voiced its
concern towards the Security Council’s system of adopting sanctions targeted at
individuals. Sweden was of the opinion that better safeguards as to the rights of
individuals should be implemented, since that would influence public opinion on the
trustworthiness of the United Nations, as well as public support for the United Nations
and its continued efforts against terrorism.296

Finally, the Assembly, once more, referred to the non-derogable character of
certain rights, and added a reference to General Comment no. 29 on states of emer-
gency, adopted by the Human Rights Committee on 24 July 2001.297

In 2005, the Assembly in its resolution on the ‘Protection of human rights and
fundamental freedoms while countering terrorism’ took note of the study of the United
Nations High Commissioner for Human Rights submitted pursuant to resolution
58/187.298 It also noted the appointment of an independent expert on the protection of
human rights and fundamental freedoms while countering terrorism, Professor Robert
Goldman, pursuant to resolution 2004/87 of the Commission on Human Rights.299

The High Commissioner for Human Rights in her study300 concluded that the
existing special procedures as well as the treaty-based procedures are not able to
provide a coherent and integrated analysis of the compatibility of national counter-
terrorism measures with international human rights obligations. The mandates are
either too specific to allow a comprehensive analysis of the compatibility of national
measures with international human rights obligations, or the scope of the analysis is
limited because not all states are parties to the international conventions on human
rights. In addition, there is a problem with the supervision of the reports filed by the
states, either because states fail to submit such reports, or because the treaty bodies can
only consider a few state party reports a year.

At the same time, the High Commissioner argued that from the reports of the
special procedures of the Commission on Human Rights, as well as from the reports
of the treaty-monitoring bodies, it became clear that there are serious concerns relating
to counter-terrorism measures that are violating human rights obligations. Moreover,
the High Commissioner pointed to issues that are not fully addressed by the special
procedures and the treaty-monitoring bodies, namely the principle of legality, extrater-
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ritorial and secret detentions, fair-trial rights, interstate transfer of persons suspected
of terrorism, including extradition and rendition, freedom of association and assembly,
the right to privacy, the right to property, human rights provisions in emergency
situations, issues in the context of armed conflict.301

The independent expert, Robert Goldman, an American citizen appointed by the
Commission on Human Rights in its Resolution 2004/87, submitted his report in
February 2005.302 He took a rights-based methodology for his analysis.303 Remarkable
is his criticism of the United States, which is singled out, without actually naming the
country.304 Most of the other criticisms are generally formulated, or at least directed
towards several anonymous states. His critique especially focused on the failure to
make individual status determinations of persons captured in order to determine
whether or not they are entitled to POW status.305 He also warned against the use of
military tribunals to try civilians for terrorism-related offences, since the military
justice system is generally not part of the independent civilian judiciary, but rather part
of the executive branch.306

Goldman also stressed the extra-territorial applicability of inter alia the ICCPR,307

which means that states have an obligation to respect and ensure the rights of individu-
als ‘within the power or effective control of the forces of a state party acting outside
its territory, regardless of the circumstances in which such power or effective control
was obtained’.308
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Another point of interest in Goldman’s report is the fact that he qualified the right
to judicial review as a non-derogable right, since that is the only way to protect the
recognised non-derogable rights.309 He also underlined the importance of upholding
the fair trial principles for ensuring that anti-terrorism measures respect the rule of
law.310

Especially interesting because of its implication for the way in which the Security
Council has been taking measures is the paragraph on the right to property.311 The
method of drawing up lists of alleged terrorists and the freezing of their assets should
be done with a high degree of care, especially in light of the severe consequences that
can result from the freezing of assets. However, not one of the Security Council
resolutions on this topic has so far established precise legal standards governing the
inclusion of persons or groups on the lists, much less the safeguards or legal remedies
for those mistakenly or wrongfully included on these lists (see chapter V).

Goldman dedicated a special chapter of his report to the role of the United Nations
Human Rights machinery in protecting human rights while countering terrorism.312 He
concluded that neither the human rights treaty bodies, nor the special procedures of the
Human Rights Commission or the Sub-Commission on the Promotion and Protection
of Human Rights are equipped to provide a comprehensive system for protecting
human rights while countering terrorism. The Office of the High Commissioner on
Human Rights, in his view, seems to be the only organ of the UN Human Rights
machinery that will be able to fulfil this role, and he therefore recommended that the
office’s activities should continue and be strengthened.313

In his conclusions, he acknowledged that significant steps have been taken by the
United Nations Human Rights system to protect human rights while countering
terrorism; however, he considered the gaps in the system to be too substantive.
Goldman therefore recommended that the Commission on Human Rights should
consider the creation of a special procedure with a multidimensional mandate to
monitor States’ counter-terrorism measures and their compatibility with international
human rights law.314 Goldman also suggested several elements that should be taken
into account to make it an effective instrument. In the first place, its mandate should
include all internationally recognised human rights and should extend to all states. The
special procedure should encompass the power to provide technical assistance to
governments in the design of counter-terrorism measures, and should be authorised to
receive credible information from governments, intergovernmental and non-govern-
mental sources, and to engage in dialogue with governments. It should also be author-
ised to undertake several in situ visits per year. With regard to its relation to UN
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organs, it should report directly to the Commission on Human Rights and it should be
authorised to consult with and exchange information with the Security Council’s
Counter-Terrorism Committee. It should, moreover, exchange information with the
Office of the High Commissioner on Human Rights and other relevant mandate
holders and treaty bodies, and should consult with regional and sub-regional inter-
governmental and human rights bodies.315

The Independent Expert underlined that this special procedure would complement
the existing procedures, but would not replace these procedures. It will, however, be
of a more proactive character, because it will help to ensure that measures undertaken
by states to counter terrorism are in conformity with human rights laws.316

On 21 April 2005, the Human Rights Commission appointed, for a period of three
years, Martin Scheinin as a Special Rapporteur on the Promotion and Protection of
Human Rights and Fundamental Freedoms while countering terrorism.317 In setting up
the mandate of the Special Rapporteur, Goldman’s advice has been followed.

In September 2005, the Special Rapporteur presented his first report to the
Secretary-General.318 In this report the Special Rapporteur laid out the framework of
his mandate, and emphasized four key features of his mandate, notably complemen-
tarity, comprehensiveness , its proactive nature and its thematic approach. In his report
to the Commission on Human Rights of December 2005, the Special Rapporteur made
several observations on elements of a definition of terrorism and its relevance for
human-rights-conform responses to terrorism.319 The report also consists of an analysis
of the role of human rights in the review of Member State reports to the Counter-
Terrorism Committee of the Security Council. The Special Rapporteur went through
most of the approximately 640 reports submitted by the Member States pursuant to SC
resolution 1373 (2001). In the conclusion, he expressed his concern regarding the
message that States receive from the consideration of their reports by the CTC, which
has not been sufficiently clear in respect of the duty to respect human rights while
countering terrorism.

In his report to the Secretary-General, in 2006, the Special Rapporteur especially
focussed on the impact of the war on terror on the freedom of association and peaceful
assembly and relevant international standards.320 He also emphasized the problems
concerning the placement on terrorist lists. In this respect, the Special Rapporteur
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highlighted the need for the principle of legality and legal certainty to be respected
whenever reference is made to terrorism or to terrorist groups. He also stressed that
States must respect the principles of proportionality and of necessity, and noted that
one of the main issues in the context of listing is whether in practice the listing is a
temporary measure. He suggested that in order to ensure that these measures are
temporary in character, they should, after a reasonable amount of time, be reviewed.
He argued that without this safeguard, the lists become open-ended in duration,
thereby making temporary sanctions tantamount to the confiscation of funds, a
permanent measure. The confiscation of funds, however, is a very serious criminal
sanction, which calls for proper procedural safeguards. The Special Rapporteur,
furthermore, noted with regard to the question whether the nature of the sanctions
should be considered to be civil or criminal, that this depends on the seriousness of the
sanction or punishment. Henceforth, if the sanctions linked to inclusion on the list are
permanent, then no matter how they are qualified, they may fall within the scope of
criminal sanctions for the purposes of international human rights law, and the appro-
priate procedural guarantees should apply. These should in any case include the right
to be informed of inclusion on the list, the right to be informed of a possible procedure
for de-listing, the right to be informed of the existence of humanitarian exemptions,
and the right to be informed of the reasons for inclusion on the list. The Special
Rapporteur, in addition, argued that states have an obligation to bring to justice or
prosecute those individuals, groups or entities which are on the lists. This would
clarify the status of these individuals or entities. The evidence of intelligence agencies,
which is mostly used as a basis for inclusion on the lists, should, moreover, be trans-
formed into evidence to be used as a basis for prosecution in a court of law. And
finally, the Special Rapporteur argued that in the absence of a procedure which allows
the right to judicial review on an international level, the review on a national level
– even for international lists – is necessary.

In his report of January 2007 to the Human Rights Council, the Special Rapporteur
focussed on the issue of ‘profiling’ in the context of countering terrorism.321 The
Special Rapporteur stated that in principle ‘profiling’ is a permissible means of law-
enforcement activity. However, when law-enforcement agents use broad profiles that
reflect unexamined generalizations, their practices may constitute disproportionate
interferences with human rights. In the same report, the Special Rapporteur examined
the issue of suicide attacks as a form of terrorism. He especially addressed ‘shoot-to-
kill’ policies and other similar attempts to evade existing international standards on the
use of firearms by law-enforcement officials.
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In August 2007, the Special Rapporteur presented a report to the General Assem-
bly.322 In addition to a summary on the official country visits he conducted, the Special
Rapporteur reflected in this report on some of the challenges to refugee law and
asylum caused by global measures to counter terrorism. He examined issues such as
pre-entry interception and screening measures related to border control; detention of
asylum-seekers and shortcoming in securing court review of such detention; exclusion
from refugee or other protection status; the application and non-derogability of the
principle of non-refoulement; the return, repatriation or resettlement of rejected
asylum-seekers, including persons detained for terrorism-related reasons; the use of
so-called diplomatic assurances; and strengthening global responsibility for interna-
tional protection as an inherent part of a comprehensive counter-terrorism strategy.

In yet another report to the Human Rights Council in November 2007, the Special
Rapporteur focussed on the thematic issue of economic, social and cultural rights in
the context of countering terrorism.323 The Special Rapporteur concluded that counter-
terrorism measures have both a direct and an indirect impact on the enjoyment of
economic, social and cultural rights. The measures adopted often pose serious chal-
lenges to these rights. States therefore need to be mindful of their duty to ensure the
conditions allowing all people living within their jurisdiction to enjoy all human rights,
including economic, social and cultural rights. He emphasized that this is particularly
important as the promotion of those rights should be seen as a means of addressing
conditions conducive to the spread of terrorism and hence of preventing acts of
terrorism.

In his report to the General Assembly in 2008, the Special Rapporteur, reported on
his visit to Guantanamo Bay and Spain, as well as on the thematic issue of the funda-
mental right to a fair trial in the specific context of prosecuting terrorist suspects.324 On
this issue, the Special Rapporteur emphasized that fundamental principles of the right
to a fair trial may not be subject to derogation and that any derogation must not
circumvent the protection of non-derogable rights. The Special Rapporteur, in addi-
tion, analysed the key role of the judiciary both as a vehicle of legal recourse to ensure
that terrorist suspects who are detained pursuant to criminal law provisions or subject
to ‘administrative detention’ or detained during the course of participating in hostilities
have effective access to the courts. He emphasized that in order to guarantee a compe-
tent, fair and open justice procedure, the key elements of independence and impartial-
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ity of a judicial institution should be guaranteed. With regard to the listing and de-
listing of individuals and entities as terrorists or associated entities by intergovernmen-
tal bodies or by a national procedure of a State, the Special Rapporteur voiced his
concern to the lack of access to justice, because the indefinite freezing of the assets of
those listed still operates without a right to be de-listed, which amounts to a criminal
punishment due to the severity of the sanction. Furthermore, the Special Rapporteur
highlighted various aspects of a fair hearing, such as the privilege against self-incrimi-
nation; evidence obtained in breach of human rights or domestic law will render the
trial unfair; the right to equal treatment and equality of arms; the right to disclosure of
information and the right to representation. In his conclusion, the Special Rapporteur
indentified nine concrete areas of best practice on how the right to a fair trial and due
process can best be secured also when States are engaged in combating terrorism.

The resolutions that are adopted on the protection of human rights and fundamental
freedoms while countering terrorism after the presentation of the report of the inde-
pendent expert Goldman, the High Commissioner on Human Rights and the Special
Rapporteur, clearly became more specific on the aspects that need to be taken into
account. The General Assembly resolution of 2006 on this topic in the first place
welcomed these reports and urged states to follow up the recommendations and further
requested information. Furthermore, the General Assembly emphasised the right to
non-refoulement under international refugee and human rights law, while at the same
time bearing in mind the relevant exclusion provisions under international refugee
law.325 To balance the statements, the General Assembly also included a paragraph on
the suffering of the victims and their families caused by terrorists, declaring its
profound solidarity with them.326 The Assembly moreover referred to the outcomes of
the 2005 Wold Summit and the need for a comprehensive, coordinated and consistent
counter-terrorism strategy, in which full consideration should be given to the respect
for and protection of human rights and fundamental freedoms.327 With this statement
the Assembly underlined the importance of including human rights in all aspects of a
comprehensive strategy.

The 2007 resolution on this topic328 repeats for the most part the statements of the
2006 resolution. Two interesting paragraphs have been added, however. The first one
refers to the importance of respecting due process guarantees while countering
terrorism.329 And the second declares that any form of deprivation of liberty that
amounts to placing a detained person outside the protection of the law should be
opposed, and states are therefore urged to respect the safeguards concerning the
liberty, security and dignity of the person and to treat all prisoners in all places of
detention in accordance with international law, including human rights law and



The Practice of the General Assembly in Combating Terrorism

330 Ibid., par. 8.
331 A/RES/62/159, 11 March 2008, preamble.
332 Ibid.
333 Ibid., par. 19. 
334 A/RES/63/185, 18 December 2008.
335 Ibid.
336 See Document A/59/37, Report of the Eighth Session of the Ad Hoc Committee established by General

Assembly Resolution 51/210 of 17 December 1996, Annex I, Informal summary, prepared by the
Chairman of the general discussion at the plenary meeting held on 28 June 2004, par. 11.

199

international humanitarian law.330 With these paragraphs the Assembly seemed to
implicitly criticise the United States and its use of Guantanamo Bay.

In 2008, the General Assembly again added some new paragraphs to the otherwise
similar resolution. Firstly, this concerned the obligations of states to comply with
international law and human rights when measures are used in the fight against
terrorism that include the profiling of individuals and the use of diplomatic assurances,
memorandums of understanding and other transfer agreements or arrangements.331

Furthermore, the Assembly emphasised the importance of properly interpreting and
implementing the obligations with respect to torture and cruel, inhuman or degrading
treatment or punishment.332 Conscious of the importance of monitoring, the General
Assembly also called upon states to respond favourably to requests of the Special
Rapporteur to visit their countries.333

Finally, the resolutions adopted in December 2008 added to the concerns with
regard to profiling, especially when this tool is used based on stereotypes founded on
grounds of discrimination prohibited by international law.334 Also very interesting are
the remarks made in connection with the use of targeted sanctions by the Security
Council, which the General Assembly acknowledged can be very significant tools in
countering terrorism, but which also have a direct impact on targeted individuals and
entities. The Assembly therefore recognised the need to continue ensuring the effi-
ciency and transparency of these regimes.335

4.6 Coordination

The coordinating activities of the General Assembly had so far not materialised into
a specific action, or the establishment of a central organ or High Commissioner, such
as proposed in the plenary meeting of the Ad Hoc Committee in 2004.336 The recom-
mendations made on the issue of more coordination had so far been limited to mere
incidental calls for better coordination. The actions taken and the reports initiated by
the Secretary-General did, however, contribute to the analysis needed for better
coordination. These initiatives did eventually result in the adoption of the Global
Counter-Terrorism Strategy by the General Assembly.

In the first month after the attacks, the Secretary-General decided to establish the
‘Policy Working Group on the United Nations and Terrorism’. Its purpose was to
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identify the longer-term implications and broad policy dimensions of terrorism for the
United Nations and to formulate recommendations on the steps that the United Nations
system might take to address the issue.337

The Policy Working Group, which was established by the Secretary-General to
examine the longer-term implications and broad policy dimensions of terrorism for the
United Nations, in its report338 considered that the United Nations should concentrate
its direct role on the areas of counter-terrorism in which the organisation would have
a comparative advantage. In that respect, the Policy Working Group argued that the
United Nations should especially make a strong case for the leading principles and
purposes of the United Nations Charter, the core of which are undermined by terror-
ism. It made 31 recommendations, which are grouped as a tripartite strategy to support
global efforts to (a) dissuade disaffected groups from embracing terrorism; (b) deny
groups or individuals the means to carry out acts of terrorism; and to (c) sustain broad-
based international cooperation in the struggle against terrorism.

In order to dissuade groups from embracing terrorism, the United Nations should
especially contribute to norm setting, the promotion and protection of human rights
and the communication of the clear and principled message that terrorism is unaccept-
able.

According to the Policy Working Group, the 1373 Counter-Terrorism Committee’s
mandate places it at the core of the United Nations activities to deny opportunities for
terrorists. The United Nations system should support the Committee’s efforts. It
particularly mentioned the providing of assistance through the development of model
legislation for member states to help them to comply with international instruments
and resolutions. Another important aspect that has to be dealt with when denying
terrorists the means to carry out terrorist activities lies in the field of disarmament,
especially considering their interests in weapons of mass destruction. Moreover,
preventive action, especially measures to strengthen the capacity of states, can help to
create an inhospitable environment for terrorism. In that respect, effective post-conflict
peace-building and ensuring that peacekeeping mandates are sensitive to issues related
to terrorism are very important.

With regard to the importance of cooperation, the Policy Working Group pointed
not only to the importance of developing systematic cooperation between the United
Nations and other international actors, but also pointed out that the cooperation within
the United Nations family should be enhanced, ensuring a higher degree of internal
coordination and coherence. The Policy Working Group believed that there is a need
for a senior-level group within the United Nations system to meet periodically in order
to assess the system’s activities on terrorism, and recommend steps to ensure its
effectiveness and coherence. The United Nations System Chief Executives Board for
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Coordination339 should review system-wide activity in order to ensure that coordina-
tion is taking place. In its efforts towards more cooperation, the comparative advantage
and appropriate division of labour should be guiding factors.

Although referred to in several resolutions and reports, the Report of the Policy
Working Group was not followed up. The reports presented on the eve of the United
Nations World Summit on the reforms of the organisation in 2005 again called for
better coordination to realise an effective comprehensive struggle against terrorism.

The High-Level Panel340 report of December 2004 stated in this context that
‘[t]errorism flourishes in environments of despair, humiliation, poverty, political
oppression, extremism and human rights abuse; it also flourishes in contexts of
regional conflict and foreign occupation; and it profits from weak State capacity to
maintain law and order.’341 The same panel suggested that the United Nations, together
with the Secretary-General, should take a leading role in developing a comprehensive
strategy in the fight against terrorism.342 As aspects of this comprehensive approach,
the panel mentioned (a) dissuasion or, more specifically, working to reverse the causes
or facilitators of terrorism, including through promoting social and political rights, the
rule of law and democratic reform; working to end occupations and address major
political grievances; combating organised crime; reducing poverty and unemployment;
and stopping State collapse. It further mentioned (b) efforts to counter intolerance and
extremism, (c) developing better instruments for global counter-terrorism cooperation,
(d) building state capacity to prevent terrorist recruitment and operations, and (e)
controlling dangerous materials and public health defence.343 The Panel furthermore
suggested that the Secretary-General should propose a principled, comprehensive
strategy on this topic.

Consequently, the Secretary-General Kofi Annan, in his report ‘In Larger Freedom’
of March 2005 and more specifically in his speech during the Madrid summit on
terrorism of 10 March 2005, dealt with the comprehensive approach to combating
terrorism. His points overlap in parts with the proposals of the High-Level Panel, but
are so far not elaborated in more detail than a mere list of five focus points, which are
marked as the five ‘Ds’: (1) dissuading people from resorting to terrorism or support-
ing it; (2) denying terrorists the means to carry out an attack; (3) deterring states from
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supporting terrorism; (4) developing state capacity to defeat terrorism; and (5) defend-
ing human rights. These elements all consist of areas in which the United Nations has
already been active for many years, but, according to Kofi Annan, the UN should do
more, and must start acting more comprehensively. He indicated that he would
therefore create an implementation task force (see below), under his office, which
would meet regularly to review the handling of terrorism and related issues throughout
the UN system, and make sure that all parts of it play their proper role. As a spin-off
of the outcomes of the 2005 World Summit meeting, the Secretary-General developed
the ‘United Nations Global Counter-Terrorism Strategy,’344 in which the five Ds were
further elaborated.

Both reports thus show an awareness of the need for a comprehensive approach.
As the Secretary-General indicated: ‘All departments and agencies of the United
Nations can and must contribute to carrying out this strategy.’

With regard to the first pillar (the first D), it has been stressed that it is of the
utmost political importance to stress that terrorism under all circumstances is not
acceptable. This includes situations in which people are fighting for their right to self-
determination.345 Furthermore, it is important to address the circumstances and
conditions which are conducive to exploitation by terrorists.346 Action therefore has to
be taken against extremist ideas and against the dehumanisation of the victims of
terrorism.347 In addition, it is important to prevent violent conflicts as a consequence
of occupation or otherwise, since terrorist movements very often emerge from these
situations.348 It is therefore also essential to invest in good governance and the guaran-
tees against abuses of civil rights and human rights, since situations in which govern-
ments use excessive violence and repress certain populations also increase the risk that
the population might support terrorist movements.349 As a final remark in relation to
the first pillar of the global strategy, a warning is issued against religious and ethnic
discrimination, political exclusion and socio-economic marginalisation.350

The second pillar of the global strategy focuses on the denial of the means to carry
out terrorist attacks. In this respect, the point is made that financial support for terror-
ism should be hindered.351 The Secretary-General requested special attention for the
implementation of Security Council Resolution 1373 (2001), which requires states to
implement measures against the financing of terrorism, the ratification of the Interna-
tional Convention for the Suppression of the financing of Terrorism, and the financial
sanctions that follow from the implementation of the Resolution 1267 (1999) sanction
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regime against Al Qaida and the Taliban. Furthermore, the importance of arms control
is emphasised in light of the dangers that occur when terrorists acquire weapons of
mass destruction. Also of importance is denying access to recruits and communication
by countering terrorist use of the internet. In this respect, the Secretary-General
referred to Security Council Resolution 1624 (2005), in which the Council called for
the criminal prosecution of inciting terrorism. Another point in this pillar is the
implementation of travel bans for terrorists. In this context, it is crucial to improve
border controls. And, as a final point, it is stressed that terrorists should be denied
access to their target and the desired impact of the attacks by improving the security
surrounding hard or soft targets, and to ensure that the most professional life-saving
responses are utilised in case of an attack.

According to the third pillar of the global strategy it is important to deter states
from supporting terrorist groups.352 The report refers to the general obligation for states
to refrain from organising, financing, encouraging, providing training for or otherwise
supporting terrorist activities and to take appropriate measures to ensure that their
territories are not used for such activities. In this context, the Secretary-General also
requested attention for the numerous Security Council resolutions on this topic as well
as the 13 universal conventions on sectoral aspects of terrorism. Furthermore, the
Secretary-General urged the Security Council to use its powers to implement enforce-
ment measures based upon the powers under Chapter VII of the Charter against those
states that do harbour terrorists.

The fourth pillar of the global strategy focuses on developing state capacity to
prevent terrorism.353 In connection with this point, the importance of the rule of law,
respect for human rights and the existence of an effective criminal justice system is
emphasised. Next, attention is called for the promotion of quality education and
religious and cultural tolerance. It is also stressed that the proper resources should be
allotted to counter terrorism with the additional technical assistance needed. Further-
more, it is important to stress that the different (partner) organisations of the UN
should become involved in improving state capacity to combat the financing of
terrorism. Coherence is the keyword in this respect and a special role should be played
by the Counter-Terrorism Executive Directorate to fulfil this purpose, especially in
relation to the sharing of information and streamlining the reporting duties of states to
the different UN organs. The coordination of the different activities developed by the
various UN organs has become easier since the establishment of the Counter-Terrorism
Implementation Task Force (CTITF) in July 2005 at the Office of the Secretary-
General, since officers of the various UN organs and organisations are represented in
the CTITF.
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Finally, the fifth pillar of the global strategy calls for special attention for the
defence of human rights in the context of terrorism and counter-terrorism.354 The
importance of this aspect has also been stressed in the other pillars; however, accord-
ing to the Secretary-General, it also deserves special attention.

In September 2006, the General Assembly adopted the United Nations Global
Counter-Terrorism Strategy.355 The Assembly showed its appreciation for the recom-
mendations made by the Secretary-General in his report and adopted a Plan of Action
which focuses on four strands: (1) measures to address the conditions conducive to the
spread of terrorism, (2) measures to prevent and combat terrorism, (3) measures to
build states’ capacity to prevent and combat terrorism and to strengthen the role of the
United Nations system in this regard, and (4) measures to ensure respect for human
rights for all and the rule of law as the fundamental basis of the fight against terrorism.

The measures that would relate to the first strand include measures that address
prolonged unresolved conflicts, the dehumanization of victims of terrorism in all its
forms and manifestations, the lack of the rule of law and violations of human rights,
ethnic, national and religious discrimination, political exclusion, socio-economic
marginalization and a lack of good governance, while recognizing that none of these
conditions can excuse or justify acts of terrorism.

For the second strand, the General Assembly declared that it will especially focus
on denying terrorists access to the means to carry out their attacks, to their targets and
to the desired impact of their attack. But the Assembly also reiterated the importance
of taking the appropriate measures before granting asylum.

With regard to the third strand, the Assembly recognised that capacity-building is
a core element of the global counter-terrorism effort. In order to streamline this am-
bition, the Assembly considered establishing appropriate mechanisms to rationalise
states’ reporting requirements in the field of counter-terrorism and to eliminate the
duplication of reporting requests. The General Assembly, moreover, stated that it
foresees an important role to be played by the Counter-Terrorism Implementation Task
Force to ensure overall coordination and coherence in the counter-terrorism efforts of
the United Nations system. The Assembly, furthermore, encouraged several Commit-
tees and organs, such as the Counter-Terrorism Committee and its Executive Director-
ate and the United Nations Office on Drugs and Crime, to continue to give support to
the states in capacity-building activities.

The fourth strand, finally, reiterates the importance of respecting human rights and
the rule of law for all components of the Strategy. The Assembly, moreover, under-
lined that effective counter-terrorism measures and the protection of human rights are
not conflicting goals, but are rather complementary and mutually reinforcing.
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In 2008, the Secretary-General issued a report called ‘United Nations Global Counter-
Terrorism Strategy: activities of the United Nations system in implementing the
Strategy’.356 This report has been delivered upon the request of the General Assembly
in Resolution 60/288. Reference is made to the principal responsibility of the member
states to implement the Strategy, even though some provisions call on the UN system
to provide support. In this report, the Secretary-General reviewed the implementation
and the updating of the Strategy and provided information on relevant activities within
the Secretariat to ensure overall coordination and coherence in the counter-terrorism
efforts of the UN system. In the report, it is explained that the UN system has con-
tributed to the implementation of the Strategy in two ways: In the first place by the
actions taken by departments, specialised agencies, funds and programmes within the
rubric of their own work plans, both individually and in partnership, and secondly by
the collaboration of 24 entities of the UN system and Interpol through the Counter-
Terrorism Implementation Task Force (CTITF).

The CTITF, which was established by the Secretary-General in July 2005, has
basically two instruments to achieve the purpose of ensuring overall coordination and
coherence in the counter-terrorism efforts within the UN system: firstly, by sharing
information about activities undertaken or planned between Task Force entities,
thereby creating opportunities for increased collaboration; and secondly, by the work
of the nine working groups created, consisting of Task Force entities in undertaking
joint programmes of work. The nine working groups that were created, are concerned
with the following topics: Integrated Assistance for Countering Terrorism (I-ACT),
Preventing and Resolving Conflicts, Supporting and Highlighting Victims of Terror-
ism; Preventing and Responding to WMD Attacks, Tackling the Financing of Terror-
ism; Countering the Use of the Internet for Terrorist Purposes, Strengthening the
Protection of Vulnerable Targets, Protecting Human Rights While Countering Terror-
ism, and Addressing Radicalization and Extremism that Lead to Terrorism. The latter
has already been concluded the first phase of its work by submitting a report providing
an initial mapping of different Member States’ non-coercive counter-radicalisation
policies and programmes. The UN Interregional Crime and Justice Research Institute
(UNICRI) is now in the process of establishing a Center on Policies to Counter the
Appeal of Terrorism, which will build on the work of the Working Group on Address-
ing Radicalization and Extremism that Lead to Terrorism. On the same topic, CTITF
is also undertaking a Documentaries Project to Counter the Appeal of Terrorism.

Also within the other Working Groups, some results have been booked. The
Working Group on Integrated Assistance for Countering Terrorism assists the CTITF
in mapping the requested, completed, ongoing and planned technical assistance
activities by CTITF entities in each partnering Member State. The aim is to facilitate
the identification of gaps in assistance delivery and the elaboration of action plans for
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assistance to be delivered. Work has begun on execution modalities and arrangements,
including an Internet-based tool for facilitating enhanced information sharing and
coordination of technical assistance delivery.

The Working Group on Preventing and Resolving Conflicts has drafted a Guideline
for UN Mediators. This document gives guidance to the Secretary-General’s envoys,
special representatives and other peacemakers on counter-terrorism issues in conflict
situations. The Working Group will facilitate an exchange of knowledge and good
practices in preventing and resolving conflicts at the national and regional levels, and
determine in partnership with governments and regional and sub-regional organisa-
tions how the UN can better support their efforts in this regard. This will be achieved
by convening a series of meeting bringing together the relevant stakeholders.

The Working Group on Supporting and Highlighting Victims of Terrorism has
together with the Secretary-General convened a Symposium on Supporting Victims
of Terrorism, bringing together victims, experts and representatives of Member States,
regional organisations, civil society and the media. The purpose was to give victims
a human face and an identity and to provide a forum for discussing concrete steps to
assist victim.

The Working Group on Preventing and Responding to WMD Terrorist Attacks has
selected one specific area for further development. This concerns the assessment of
how the UN system and international organisations would respond, as a whole, to
terrorist attack where nuclear, chemical, biological or radiological weapons or mate-
rials are used, and the level of planned coordination among the different entities to
facilitate rapid provision of assistance to the affected states. The aim of the Working
Group is to facilitate an interactive exchange of knowledge, better understanding and
sharing of information on current activities and emergency plans already in place by
relevant international organisations and UN entities in the response to, and mitigation
of an attack using WMD or related materials.

The Working Group on Tackling the Financing of Terrorism has conducted a series
of roundtable meetings with stakeholders from various regions. The meetings served
as an exercise on the implementation of international standards for combating the
financing of terrorism. The Working Group also completed a literature and statistical
review relating to implementation of international standards of Member States. The
findings from the research and analysis, as well as the outcomes of the roundtable
meetings were compiled in a report which identifies methods of terrorist financing,
measures to mitigate it, challenges to these measures, new approaches to the issue and
forward-looking recommendations.

The Working Group on Countering the Use of the Internet for Terrorist Purposes
aims to identify and bring together stakeholders and partners on the issue of abuse of
the internet for terrorist purposes. Together with Member States, the Working Group
aims to explore ways in which terrorists used the internet, quantify the threat that this
poses and examine options for addressing it at national, regional and global levels.
This includes the question what role the UN might play, without compromising human
rights, fundamental values and the open nature of the internet. The Working Group
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conducted a mapping exercise of relevant laws, conventions, resources and initiatives,
which was completed with a stakeholders’ meeting. The final report analyses informa-
tion provided by Member States and reflects on the conclusions of the stakeholders’
meeting. It, moreover, offers preliminary recommendation for a way forward and
examines the potential role for the UN.

The Working Group on Strengthening the Protection of Vulnerable Targets aims
to establish appropriate mechanisms to facilitate both the sharing of existing best
practices and the development of further best practices to protect vulnerable targets.
This includes the establishment of a Referral Centre to facilitate the sharing of vulner-
able target protection resources, an initiative to enhance public-private partnerships,
and an examination of the specific vulnerability of UN implementing partners in areas
prone to terrorist attack.

Finally, the Working Group on Protecting Human Rights While Countering
Terrorism started developing practical tools to assist Member States in strengthening
the protection of human rights in the context of counter-terrorism in ten specific areas.
These tools will serve as reference documents to guide national action, serve as
checklists for national ssessment processes and address capacity building needs of
Member States. The Working Group also organised an expert meeting which focussed
on the impact of terrorism and counter-terrorism measures on the enjoyment of
economic, social and cultural rights. Several concrete recommendations and sugges-
tions were made by participants at the seminar. A report summarized the discussions.
The Working Group, in 2008, also organised in cooperation with the Special Rappor-
teur on the Promotion and Protection of Human Rights while Countering Terrorism
and the OHCHR an expert meeting on International Aviation Law. Discussions
included the potential role of international bodies in promoting legal safeguards and
preventing potential human rights violations when states engage in counter-terrorism
practices that involve aircrafts airports or air space. The Working Group furthermore,
facilitated consultation on additional tools produced by CTITF entities, such as the
OHCHR Fact Sheet on Human Rights, Terrorism and Counter-Terrorism and the
UNODC Handbook on Criminal Justice Responses to Terrorism.

In his report the Secretary-General continued by evaluating all the activities taken
under the four different strands of the Strategy. He finished by recommending greater
systematisation of the CTITF and stronger communication channels. In order to
achieve this goal, the Secretary-General recommended the General Assembly to
allocate resources both for personnel and financial purposes. He also recommended
more regular briefings by the Task Force to the General Assembly.

 Indeed, in its resolution of September 2008, the General Assembly recognised the
need for the further institutionalisation of the Task Force and also decided to interact
with the Task Force on a regular basis.357
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4.7 Other activities

The General Assembly has contributed to further knowledge on national measures and
regulations in the field of anti-terrorism, by mandating the Secretary-General to
develop a compendium of national laws and regulations regarding the prevention and
suppression of international terrorism. Pursuant to paragraph 10 (b) of the Declaration
on Measures to Eliminate International Terrorism, Resolution 49/60 annex, the
Codification Division of the Office of Legal Affairs of the Secretariat prepared a
volume of the United Nations Legislative Series entitled National Laws and Regula-
tions on the prevention and Suppression of International Terrorism.358

4.8 Instrumental powers of the General Assembly

After assessing the practice of the General Assembly in combating terrorism in the
period post-11 September 2001, it becomes clear which roles haves been fulfilled by
the Assembly (see Table V). Similar to the period prior to 11 September 2001, the
Assembly hardly makes any use of its powers as a treasurer. It can be noted that the
Assembly fulfilled this role on two occasions. The first time it requested – when
dealing with the budget – the Secretary-General to report on the possibilities of
strengthening the Terrorism Prevention Branch of the Secretariat (Resolution 56/253
(2001)). On the second occasion, the Assembly urged the Secretary-General to
continue with the further institutionalisation of the Counter-Terrorism Implementation
Task Force (resolution 62/272 (2008)). Although there is no direct link to the budget,
one can imply that the action will lead to some budgetary consequences.

Overall, the Assembly clearly fulfilled its role as a political forum with all the
adopted resolutions. The Assembly, moreover, ordered several studies on the question
of respecting human rights while countering terrorism, the way in which the relevant
procedures and mechanisms on human rights as well as the human rights bodies deal
with the question of respecting human rights while countering terrorism, and the way
in which member states have implemented laws and regulations on the prevention and
suppression of international terrorism.

In the period after the 9/11 events, the Assembly continued its role as a norm-
creator by adopting the International Convention for the Suppression of Acts of
Nuclear Terrorism (GA Resolution 59/290) and by stimulating the continuing negotia-
tions on the draft International Comprehensive Convention on Combating Terrorism.
It furthermore contributed to the creation of new norms as well as by stretching the
importance of the existence of rules such as the prohibition on the taking of hostages
and the various human rights laws that have to be respected while countering terror-
ism.
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Finally, the Assembly, on several occasions, stressed the importance of cooperation
between states and the different organs within the United Nations. With the adoption
of the Global Counter-Terrorism Strategy, the General Assembly gave its view on the
implementation of a comprehensive approach to combating terrorism. The implemen-
tation task force (CTITF) established by the Secretary-General is intended to further
improve the coordination between the different organs.

Table V: Instrumental powers of the General Assembly as used in its resolutions: the
period post-11 September 2001

Political
forum

Inves-
tigator

Norm-
creator

Coope-
ration

Treasurer

Res. 56/1 (2001): Condemnation of terrorist at-
tacks in the United States

* *

Res. 56/24 (2001) : Multilateral cooperation in
the area of disarmament and non-proliferation
and global efforts against terrorism

*

Res. 56/88 (2001) : Measures to eliminate inter-
national terrorism

* *

Res. 56/160 (2001) : Human Rights and terrorism * *

Res. 56/253 (2001) : Questions relating to the
proposed programme budget for the biennium
2002-2003

* * *

Res. 57/27(2002) : Measures to eliminate interna-
tional terrorism

* *

Res. 57/83 (2002) : Measures to prevent terrorists
from acquiring weapons of mass destruction

*

Res. 57/219 (2002) : Protecting human rights and
fundamental freedoms while countering terrorism

* * *

Res. 57/220 (2002) : Hostage taking * * *

Res. 58/48 (2003) : Measures to prevent terrorists
from acquiring weapons of mass destruction

* *

Res. 58/81 (2003) : Measures to eliminate inter-
national terrorism

* *

Res. 58/174 (2003) : Human Rights and terrorism * *

Res. 58/187 (2003) : Protection of human rights
and fundamental freedoms while countering ter-
rorism

* * * *

Res. 59/46 (2004) : Measures to eliminate inter-
national terrorism

* * *

Res. 59/80 (2004) : Measures to prevent terrorists
from acquiring weapons of mass destruction 

* *

Res. 59/191 (2004) : Protection of human rights
and fundamental freedoms while countering ter-
rorism 

* * * *

Res. 59/195 (2004): Human rights and terrorism * * *
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Res. 59/290 (2004): International Convention for
the Suppression of Acts of Nuclear Terrorism

* *

Res. 60/43 (2005): Measures to eliminate interna-
tional terrorism

* * *

Res. 60/78 (2005) : Measures to prevent terrorists
from acquiring weapons of mass destruction 

*

Res. 60/158 (2005) : Protection of human rights
and fundamental freedoms while countering ter-
rorism 

* * *

Res. 60/288 (2005) United Nations Global
Counter-Terrorism Strategy

* *

Res. 61/40 (2006) : Measures to eliminate inter-
national terrorism 

* *

Res. 61/86 (2006) : Measures to prevent terrorists
from acquiring weapons of mass destruction 

*

Res. 61/171 (2007) : Protection of human rights
and fundamental freedoms while countering ter-
rorism 

* * *

Res. 61/172 (2007) : Hostage taking * * *

Res. 62/33 (2007) : Measures to prevent terrorists
from acquiring weapons of mass destruction

*

Res. 62/71 (2007) : Measures to eliminate inter-
national terrorism 

* * *

Res. 62/159 (2007) : Protection of human rights
and fundamental freedoms while countering ter-
rorism 

* * *

Res. 62/272 (2007) : United Nations Global
Counter-Terrorism Strategy

* * *

Res. 63/185 (2008) : Protection of human rights
and fundamental freedoms while countering ter-
rorism 

* * *

5 CONCLUDING REMARKS

The practice of the General Assembly has been divided into three periods for analysis.
The first period entails the activities of the Assembly from the birth of the organisation
until the moment that the subject of combating terrorism was actually placed on the
agenda of the Assembly in 1972. The second period started at the moment terrorism
appears on the Assembly’s agenda until the tragic events of 11 September 2001
occurred. The third period covers the period after these events.

The categorisation into three periods offers insights into the changes in the practice
of the Assembly, due to, in the first place, the placing of terrorism on the agenda, and,
secondly, the terrorist attacks on New York and Washington with regard to the
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measures taken on the aspects of the comprehensive approach to combating terrorism
and the roles played by the Assembly.

For the analysis of the first period, ten elements that contribute to a comprehensive
approach to combating terrorism had been identified. The practice of the General
Assembly in the period prior to the placing of the topic of combating terrorism as such
on the agenda in 1972 shows that the Assembly is especially active in the field of
security, economic development and the development of international law. Measures
were taken on all identified elements, except on coordination. In general, measures
taken by the Assembly prior to 1972 follow from the purposes and principles of the
organisation, but are not the outcome of a master plan to combat terrorism, since that
was obviously not yet on its agenda. In that sense, coordination of the measures was
therefore not yet possible.

After 1972 the Assembly placed combating terrorism on the agenda and it then
became clear that the Assembly started dealing with several aspects of a comprehen-
sive approach to combating terrorism in single resolutions. The first resolution ever on
the topic even touched upon seven out of the ten identified elements. Coordination,
remarkably enough, is not yet one of them. Although the General Assembly did
identify several aspects that contribute and play a role in a comprehensive approach
to terrorism, and it did call upon states to cooperate, it did not try to coordinate the
different aspects and the way that the different organs of the United Nations should
contribute thereto.

Overall, it is clear in this period that the General Assembly mostly adopted resolu-
tions in which more than just one aspect of a comprehensive approach was included.
Some resolutions, however, show that the Assembly explicitly connected the different
aspects and stressed their interconnectedness.

The aspects of security, human rights and the development of international law
were most prominently focused upon. Health issues were not included in the resolu-
tions on combating terrorism.

With regard to the roles played by the Assembly in this period, it is clear that the
Assembly mostly fulfilled its role as a political forum, namely in 12 of the 16 resolu-
tions passed. In nine resolutions it called for closer cooperation, thereby also playing
an important role as a promoter of closer cooperation between states. In seven resolu-
tions it fulfilled its role as a norm-creator by contributing to the development of
international law, and in five resolutions it fulfilled its role as an investigator, con-
tributing to the better understanding of the problem and its solution. The Assembly did
not use its roles as a supervisor or as a treasurer.

In the period after 11 September 2001, most striking is the fact that when dealing
with terrorism, the General Assembly no longer touched upon the aspects of economic
development, democratisation or the ending of occupations in its regular resolutions.
Developing international law in this field is also no longer one of the Assembly’s main
focus points. Only one resolution included a concrete contribution to the development
of international law by adopting the text of a convention on nuclear terrorism. How-
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ever, the Assembly did fulfil its role as a norm-creator in more than one resolution, not
so much by formulating new norms, but by underlining international rules of human
rights and the criminal character of the financing of terrorism, thereby voicing the
international community’s conviction that these rules should be adhered to.

In contrast, all except one resolution deal with the security aspects of combating
terrorism. The number of resolutions in which the General Assembly paid attention to
coordination aspects has, furthermore, more than tripled compared to the period prior
to 11 September 2001. However, until 2005, the number of elements that contribute
to a comprehensive approach to combating terrorism that were included in these
resolutions was less than in the previous period. Indeed, the coordination aspects in
these resolutions mainly concentrated on two points, namely the coordination with the
human rights organs and with the Terrorism Prevention Branch of the Centre for
International Crime Prevention in Vienna. This changed after the 2005 World Summit,
and the adoption of the Counter-Terrorism Global Strategy, in which clearly almost
all elements are incorporated, and the establishment of the United Nations Counter-
Terrorism Implementation Task Force.

The Assembly did use its role as a treasurer on two occasions to enhance the role
of the Terrorism Prevention Branch and to indicate that more resources should be
made available for the institutionalisation of the Counter-Terrorism Implementation
Task Force. The political forum role, on the other hand, was fulfilled with the adoption
of each resolution in this period.

In conclusion, on the question whether the General Assembly has used all the powers
it potentially has at its disposal to combat terrorism, the answer is no. Although the
Assembly started in 1972 with integrating many aspects that contribute to a compre-
hensive approach to combating terrorism in its resolutions, it abandoned this practice
after the events of 11 September 2001. It is clear that the General Assembly in the
period after 11 September 2001 until 2005 was less focused on a broad approach
towards the problem of terrorism, but was mainly focussing on security issues, flanked
by human rights issues and issues of disarmament. Its contribution to the development
of international law has, moreover, diminished drastically compared to the period prior
to 11 September 2001. Coordination, on the other hand, has taken up a more prominent
role. However, the coordination mostly concentrates on just a few aspects and not
coordinating and integrating the broad prospect of elements that contribute to a
comprehensive approach to combating terrorism. After 2005, with the adoption of the
UN Global Counter-Terrorism Strategy, more elements are integrated in the General
Assembly’s policy on combating terrorism.

With regard to the use of the instruments available to the General Assembly to deal
with the material aspects of a comprehensive approach to combating terrorism, it is
remarkable that the General Assembly has not, except in two cases, used its budgetary
powers to steer the activities of combating terrorism in a certain direction. Even though
the Assembly has underlined the activities of the Security Council’s Counter-Terror-
ism Committee, for example, it has not given it extra funding.
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On the other hand, the Assembly did make use of its power to research abundantly.
The Secretary-General has at the request of the General Assembly regularly reported
on the developments within member states, but has also through the work of the Policy
Working Group evaluated the work of the UN on combating terrorism in general. The
Sub-Commission on the Promotion and Protection of Human Rights and the UN
Commission on Human Rights have through the work of the Special Rapporteur, Ms
Koufa, and the report of the Independent Expert, Mr Goldman, identified some crucial
dilemmas regarding respect for human rights in the fight against terrorism. The
insights gathered, however, for the most part still have to be translated into concrete
recommendations and activities.



  



1 In July 1976, an Air France Flight 139 with 250 passengers on board, of whom 96 were Israelis, was
hijacked by the Popular Front for the Liberation of Palestine at Uganda’s Entebbe Airport. Israeli
Defence Forces carried out a hostage-rescue mission after it became clear that President Idi Amin of
Uganda had no intention of freeing the passengers, and even condoned the hijacking. A claim was put
before the Security Council accusing Israel of violating article 2 (4) of the Charter. This resolution was
never adopted. Neither was the draft resolution by the US and the UK that condemned all acts of
hijacking and other acts that threaten the lives of passengers and crew, and called on all states to take
every necessary measure to prevent and punish all such terrorist acts. See also J.F. Murphy, The United
Nations and the Control of International Violence, Manchester University Press, 1983, pp. 187-190.

2 In November 1979, the US Embassy in Teheran was seized and its personnel held hostage by a group
of militants who were supported by the Ayatollah Khomeini. Shortly after the seizure, the US took its
case to the Security Council, which adopted a resolution to condemn the action and asked for the
release of the hostages. Iran did not respond to the demands, and consequently the US brought another
draft resolution before the Security Council on 13 January 1980, which would order economic
sanctions against Iran. This resolution was vetoed by the Soviet Union. 

3 Security Council Resolution 1269 (1999).
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CHAPTER V
THE PRACTICE OF THE SECURITY COUNCIL

IN COMBATING TERRORISM

1 INTRODUCTION

It became clear in the previous chapter that the topic of combating terrorism did not
appear on the agenda of the General Assembly prior to 1972. The fact that the United
Nations, after that date, did consider combating terrorism as an agenda topic, however,
has not proven to be a guarantee for this topic to appear regularly on the agenda of the
Security Council. Although, certainly, the beginning of this period can be character-
ised by the numerous attacks by terrorist organisations such as the Baader-Meinhof
group, the IRA, the ETA, and the PLO, the Security Council did not frequently use its
powers when dealing with the threat of terrorism before 11 September 2001. Even less
so before the end of the Cold War, when the deadlock in the Security Council pre-
vented it from taking any enforcement decisions during this period. The Entebbe
incident1 and the Iran hostages crisis2 are clear examples of that. 

Even so, after the fall of the Berlin Wall the Security Council remained for a
considerable period of time rather modest in its actions. The Council limited its actions
mostly to condemnations of specific attacks, or to referrals to the use of specific
devices for terrorist attacks, in some cases followed by sanctions against a certain
state, because of its alleged involvement in the terrorist activities. 

At the end of the 1990s, the Council, for the first time, issued a declaration in a
resolution on international co-operation in the fight against terrorism.3 This declaration
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also the Munich massacre during the Olympic Games, the activities of the Red Brigades, the Baader-
Meinhof and radical Palestine and other expatriate groups. 
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coincided with the decision to order states to imply a sanction regime against
Afghanistan and its Taliban government.4 

In the next sections, the measures taken by the Security Council to combat terror-
ism will be studied. They will be categorised into two periods: prior to 11 September
2001, and post-11 September. This enables an analysis of the major changes in the
activities of the Security Council vis-à-vis combating terrorism after 9/11. Within these
two periods, the different measures are ordered in categories that deal with Council
reactions to specific terrorist attacks by - on a scale from mild to severe reactions -
merely condemning these acts to issuing sanctions, and categories of general resolu-
tions on either specific terrorist methods, or terrorism in general, and by either merely
condemning it to responding by legislative actions.

Incidentally, the resolutions adopted by the Security Council on peace-enforcement
and peace-building in Afghanistan after the USA and UK attacked Afghanistan are
outside the scope of this research, since they basically do not differ from other use of
force mandates issued by the Council in conflict situations, irrespective of whether the
warring parties are States parties or non-States parties. 

2 PERIOD PRIOR TO 11 SEPTEMBER 2001

2.1 Introduction

The measures taken by the Security Council to combat terrorism in the period prior to
11 September 2001 are very scarce. As became clear in chapter IV on the practice of
the General Assembly in combating terrorism, the topic of terrorism was not officially
placed on the UN agenda until 1972. In the years prior to 1972, there were, however,
several incidents of terrorism5 that ultimately became the motive for placing the topic
of terrorism on the agenda of the UN. Nevertheless, the series of hijackings by mainly
the Palestinian Liberation Organisation led to the adoption of one Security Council
resolution on hijacking in the period prior to 1972.6 

After 1972, the resolutions adopted by the Security Council on issues of terrorism
concerned both the condemnation of specific attacks, as well as methods and means
of terrorism and terrorism in general. The category of condemnations of specific
attacks, in some cases, led to the adoption of sanctions to compel those states that were
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11 S/RES/579, 18 December 1985 par. 5. Adopted unanimously.
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believed to be involved in state-sponsored terrorism to change their behaviour. In the
next subsection, the resolutions adopted by the Security Council on terrorist methods
and terrorism in general will first be dealt with, since they form the first attempts by
the Security Council to act on this topic. Next, the resolutions adopted as a result of
specific terrorist attacks will be outlined.

2.2 Measures to deal with terrorist methods and terrorism in general

In December 1985, a few months after the incident on the cruise ship Achille Lauro,7

the Security Council adopted a resolution on the taking of hostages.8 In the preamble
to resolution 579, the Security Council considered that the ‘taking of hostages and
abductions are offences of grave concern to the international community, having
severe adverse consequences for the rights of the victims and for the promotion of
friendly relations and co-operation among states’. The legal basis for this resolution
is not mentioned, but the reasoning in the preamble suggests that it concerns a resolu-
tion adopted on the basis of the powers laid down in Chapter VI of the Charter.

In its operative paragraphs, the Council, consequently, condemned all acts of
hostage taking and abduction, and called for the immediate release of all hostages and
abducted persons. It further affirmed existing obligations, such as the ones that derive
from the 1979 UN Convention against the Taking of Hostages9 and the 1973 UN
Convention on the Prevention and punishment of crimes against internationally
protected persons, including diplomatic agents,10 but also in general the obligations on
all states to take all appropriate measures to secure the safe release of hostages and
abducted persons, and to prevent the commission of such acts. The Council moreover
urged the further development of international co-operation among states in devising
and adopting effective measures to facilitate the prevention, prosecution and punish-
ment of all acts of hostage taking and abduction as manifestations of international
terrorism.11

In 1989, the Security Council adopted another resolution on the taking of
hostages.12 Without reference to a legal basis in the Charter, Resolution 638 was
adopted in the shadow of the news that Lieutenant-Colonel Higgins, who served the
United Nations on a peace-keeping mission in Lebanon, had been murdered after being
abducted. The Council, in a previous resolution,13 had already condemned the abduc-
tion and demanded his immediate release. In Resolution 638, the Council repeated the
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condemnation of all acts of hostage taking and abduction, and, this time, demanded the
immediate release of all hostages and abducted persons. The Council also called upon
all states to use their political influence in accordance with the Charter of the UN and
the principles of international law to secure the safe release of all hostages and
abducted persons.14 

In the same year, the Council adopted a resolution on the marking of plastic or sheet
explosives for the purpose of detection, because of the threat that these kinds of
explosives formed for the safety of civil aviation.15 Again, no mention was made of a
legal basis. In the preamble to the resolution, the Council did not make a reference to
a situation that would pose a threat to international peace and security, but rather stated
that it was conscious of the implication of international terrorism for international
security. The Council also stated that it was ‘mindful of the important role of the UN
in supporting and encouraging efforts by all states and international governmental
organisations in preventing and eliminating all acts of terrorism’, and to be ‘deter-
mined to encourage the promotion of effective measures to prevent acts of terrorism’.
These preambulair paragraphs point to Chapter VI of the UN Charter as the legal basis
for this resolution. The Council was, after all, recommending appropriate procedures
and methods to deal with a situation that was likely to endanger international peace
and security. 

In the operative paragraphs of Resolution 635, the Security Council condemned all
acts of unlawful interference against the security of civil aviation, and ‘call[ed] on
states to cooperate in devising and implementing measures to prevent all acts of
terrorism’. The Council, moreover, welcomed the work of the International Civil
Aviation Organisation, and urged it to intensify its work on devising an international
regime for the marking of these explosive for the purpose of detection. Interestingly,
the Council not only urged states but also the producers of these explosives to intensify
research into ways to make these explosives more easily detectable.16 

Years later, on 19 October 1999, the Security Council adopted its first resolution that
dealt with the problem of terrorism in general, without any link to a specific terrorist
attack, or a terrorist method.17 This had, until that date, always been the terrain of the
General Assembly. 

In the preamble to Resolution 1269, the Security Council stated that it was con-
cerned about the increase in acts of international terrorism which endanger the peace
and security of all states. Of course, this new chosen path was connected to the bomb
attacks on the US embassies in Nairobi and Dar-es-Salaam in 1998, and the intelli-
gence information that pointed to Usama bin Laden and his international terrorist
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organisation Al Qaida, who were sheltered by the Taliban authorities in Afghanistan.
The Council therefore emphasised the necessity to intensify the fight against terrorism
at the national level. It also emphasised the role of the United Nations in facilitating
effective international co-operation on the basis of the principles of the Charter of the
UN and the norms of international law, including respect for international humanitar-
ian law and human rights.

In the operative paragraphs, the Council unequivocally condemned all acts and
methods of terrorism, in particular those that could threaten international peace and
security, regardless of their motivation.18 The Council further called upon states to take
appropriate steps on five aspects: co-operation through bilateral and multilateral
agreements to prevent and suppress terrorist acts, and to bring perpetrators to justice;
prevention and suppression in their territories through lawful means of preparation and
the financing of terrorism; denying safe havens; taking measures to ensure that asylum
seekers have not participated in terrorist acts; and the exchange of information and co-
operation on administrative and judicial matters.19

The Secretary-General was requested to pay special attention to the need to prevent
and fight the threat to international peace and security as a result of terrorist activities
in his reports to the General Assembly.20 The Security Council, finally, expressed its
readiness to take necessary steps in accordance with its responsibilities under the
Charter in order to counter terrorist threats to international peace and security.21 

Although no mention is made of the legal basis for this resolution, the wording of
the paragraphs points to the powers under Chapter VI of the Charter. The language of
the operative paragraphs suggests recommendations to the member states and the
preamble speaks of a situation that endangers peace and security, which is not the
same as a threat in the meaning of the Charter. In the last paragraph, however, the
Council announced its readiness to use its powers under Chapter VII of the Charter,
if the situation would worsen.

2.3 Resolutions as a result of specific terrorist attacks

Apart from the resolutions on terrorist methods in general, or terrorism as such in
general, the Security Council also adopted some resolutions as a result of specific
terrorist attacks in the period prior to 11 September 2001. These specific terrorist
attacks were the hostage taking at the American embassy in Teheran, the bombing of
a flight over Lockerbie, the assassination attempt on the President of Egypt, and the
terrorist bombings of the US embassies in Nairobi and Dar-es-Salaam.
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On 4 November 1979, militant students seized the American embassy in Teheran and
took the personnel hostage. In December 1979, after the President of the Security
Council had already issued two statements condemning the situation, and appealing
for the release of the hostages, the Security Council adopted Resolution 457 (1979).22

In this resolution, the Council referred to the responsibility of all states to settle their
disputes peacefully and without the threat of violence. It also recalled the obligations
that follow from the Vienna Convention on Diplomatic Relations and the Vienna
Convention on Consular Relations. The Council furthermore called upon the govern-
ment of Iran to release immediately the personnel and to provide the necessary
protection. The resolution, however, merely recommended, but did not decide on the
situation. No enforcement measures were thus adopted. 

A few weeks later, the Council adopted yet another resolution, in which it repeated
its requests.23 Although the US was already implementing sanctions against Iran, it
also tried to get a Security Council seal of approval, as well as an international
coverage of economic sanctions by proposing a draft text of a resolution to the Council
on the 13th of January 1980. The result was 10 votes in favour, 2 against, with 2
abstentions. Due to a veto by the USSR, one of the permanent members, the resolution
was not adopted.24 

In 1988, the international community was shocked by the terrorist bomb attacks on
Pan Am flight 103, which ultimately crashed in Lockerbie, Scotland. Immediately after
the attack, the President of the Security Council on behalf of the Council members
made a statement condemning the attack. In the year that followed, a resolution was
adopted condemning all acts of unlawful interference against the security of civil
aviation.25 After the disclosure of the results of the investigations which implicated the
involvement of Libyan government officials in the attack on Pan Am flight 103, as
well as in the attack in 1989 on the Union de Transport Aériens flight 772 over Niger,
the Security Council unanimously adopted Resolution 731, in which it condemned the
destruction of these civil aircraft and the resulting loss of hundreds of lives.26 Con-
cerned by the results of the investigations, the Council urged the Libyan Government
to respond to the requests made by France, the United Kingdom and the United States
in connection with the legal procedures, in order to contribute to the elimination of
international terrorism. The Council also urged all states individually and collectively
to encourage Libya to respond to the requests. 
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Two months later, the Security Council adopted another resolution on the matter.
Resolution 748, contrary to Resolution 731, was adopted under the explicit powers of
Chapter VII of the Charter.27 The Council argued that the failure of the Libyan Gov-
ernment to respond to the requests in Resolution 731, and also its failure to demon-
strate its renunciation of terrorism in general, constituted a threat to international peace
and security.28 The Council also made a reference to article 2 (4) of the Charter in the
resolution’s preamble, and reaffirmed the ‘duty to refrain from organising, instigating,
assisting or participating in terrorist acts in another state or acquiescing in organised
activities within its territory directed towards the commission of such acts, when such
acts involve a threat or use of force’.

The language in this resolution is typical for a Chapter VII resolution. The Council
indeed decided that Libya now had to comply with the requests made in the previous
resolution, and, moreover, that Libya had to commit itself definitively to ceasing all
forms of terrorist action or assistance thereto, and to renounce terrorism in general. In
order to compel Libya into compliance, the Council decided that states would apply
an air travel ban (paragraph 4), an arms embargo (paragraph 5), and reduce the
diplomatic staff at Libyan diplomatic missions and consular posts. Every 120 days or
sooner, the measures would be reviewed in the light of compliance by Libya.

On 11 November 1993, 20 months after the previous resolution, the Security
Council adopted Resolution 883.29 In this resolution, the Council concluded that Libya
was still failing to comply with the previous resolutions. It once more demanded
compliance, and set an ultimatum of 1 December 1993. By that date, additional
enforcement measures would become operational against Libya, namely the freezing
of financial assets of Government or public authorities and Libyan undertakings, a
boycott against products for oil refinement and oil-winning equipment on a list
annexed to the resolution, as well as further provisions regarding an air travel ban and
a reduction in diplomatic staff. 

Since Libya was in no hurry to resolve this conflict, it took until 1998 before a
solution was in sight. A compromise was found with the trial of two persons accused
before a Scottish court sitting on neutral territory (at Kamp Zeist in the Netherlands).
In Resolution 1192,30 the Council welcomed this initiative and decided that the
measures of Resolutions 748 and 883 would be suspended as soon as the Secretary-
General would report that the two suspects had arrived in the Netherlands for trial, and
that the Libyan government had satisfied the French judicial authorities with regard
to the bombing of UTA flight 772.
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In 1995, the Security Council became involved in another situation that found its
origin in a specific terrorist attack. This time, it concerned the terrorist assassination
attempt on the life of the President of Egypt in Addis Ababa on 26 June 1995. In the
months that passed, it became clear that Sudan was providing shelter to the three
persons suspected of the attack and it refused to extradite them to Ethiopia on the basis
of the Extradition Treaty between Ethiopia and Sudan. Intervention by the Organisa-
tion of African Unity did not lead to a solution and, ultimately, on 31 January 1996,
the Security Council adopted Resolution 1044 on this matter.31 

In this resolution, the Council supported the notion of the OAU, which had consid-
ered the attack to have been aimed not only at the President of Egypt and at the
sovereignty, integrity and stability of Ethiopia, but also at Africa as a whole.32 The
Council further condemned the terrorist assassination attempt and strongly deplored
the flagrant violation of the sovereignty and integrity of Ethiopia. Next, the Council
called upon the government of Sudan to comply with the requests of the OAU, and
thus to immediately extradite the three suspects and, moreover, to desist from engaging
in activities of assisting, supporting and facilitating terrorist activities and from giving
shelter and sanctuary to terrorist elements.33

Since Sudan did not comply with the requests made in Resolution 1044, the
Security Council consequently adopted Resolution 1054 on 26 April 1996,34 in which
it acted under Chapter VII, arguing that the non-compliance of Sudan constituted a
threat to international peace and security.35 The Council now demanded the compli-
ance of Sudan,36 and set an ultimatum of 10 May 1996,37 after which date it decided
that states should reduce the diplomatic staff of Sudan and control their movement
within their territory, and that states would also have to restrict the entry into or transit
through their territory of members of the Government of Sudan, officials of that
government and members of the Sudanese armed forces.38 The Council also decided
that it would re-examine these measures after 60 days after the ultimatum would
expire, and would then decide whether Sudan had complied with the demands, or
whether further measures were necessary.39 

In August 1996, however, the Security Council yet again adopted a resolution
based on the powers of Chapter VII of the Charter.40 It concluded that Sudan had still
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not complied with the demands in the previous resolutions and decided to place an
embargo on air traffic from, to or over Sudan, or in relation to aircraft registered,
owned, leased or operated by or on behalf of Sudan Airways. It took until September
2001 before the Security Council concluded that Sudan had complied with the de-
mands of the previous resolutions, and decided to lift the sanctions.41

In its resolution on Afghanistan in 1996 the Security Council started to link ,the
unstable situation in that country to the possibility that that situation could provide a
fertile ground for terrorism and drug trafficking, a development that could destabilise
the region and beyond.42 In the following resolutions on Afghanistan, the Security
Council demanded that Afghan factions refrain from harbouring and training terrorists
and their organisations and to halt illegal drug activities.43 

Meanwhile, on 7 August 1998, the US embassies in Nairobi, Kenya and Dar-es-
Salaam, Tanzania, had been the target of terrorist bombings. These acts were strongly
condemned by the Security Council in Resolution 1189.44 In the months that followed,
the US intelligence services discovered that the attacks were the work of Usama bin
Laden and his Al Qaida network. Bin Laden and his associates were thereby indicted
by the US and, since they were ‘hiding’ in Afghanistan, a request was made to the
Taliban authorities to surrender them for trial. This request was not granted.

On 15 October 1999 the Security Council therefore adopted Resolution 1267,45

with which it laid down the foundation of one of the anti-terrorism measures that
would also play a large role after the events of 11 September 2001. The resolution was
explicitly adopted under the powers of Chapter VII of the Charter. In the preamble to
the resolution, the Council therefore determined that the failure of the Taliban authori-
ties to respond to the demands in paragraph 13 of Resolution 1214, namely that the
Taliban should stop providing sanctuary to and training for international terrorists and
their organisations and that all Afghan factions co-operate with efforts to bring
indicted terrorists to justice, constituted a threat to international peace and security.
The Council subsequently insisted that the Taliban authorities must cease to provide
a safe haven for international terrorists, and that it must take appropriate effective
measures to ensure that its territory would not be used for terrorist training camps.46

The Council furthermore demanded that Usama bin Laden be turned over, at the latest
on 14 November 1999, to a country where he had been indicted.47 If the ultimatum
would not be met, then states should take measures to ban air traffic and to freeze
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funds and other financial resources of the Taliban,48 as designated by the Committee49

that would be established by the same resolution for that purpose (also called the 1267
Committee or the Sanction Committee). 

In 2000, the Security Council adopted Resolution 1333,50 which extended the
measures of Resolution 1267. The resolution was also adopted under the powers of
Chapter VII of the Charter and the Security Council henceforth argued that the failure
of the Taliban to respond to the demands of Resolutions 1214 and 1267 constituted a
threat to international peace and security. The Council therefore demanded compliance
with Resolution 1267 and that the Taliban would cease to provide sanctuary to Usama
bin Laden and his associates and surrender them. The Council also demanded that
appropriate effective measures be taken to ensure that Afghan territory would not be
used for terrorism and that, henceforth, the terrorist training camps be closed. 51

The Council also expanded the enforcement measures against Afghanistan by
placing an arms embargo against it and urging states to reduce the diplomatic staff of
Taliban missions and to restrict and control the movement of those members of staff
within their territory.52 It further decided that all states should take measures to close
Taliban offices and offices of Ariana Afghan Airlines on their territories, and that the
category of persons whose financial funds and assets would be frozen should be
expanded to include Usama bin Laden and individuals and entities associated with him
or his Al Qaida organisation.53 The Committee established pursuant to Resolution 1267
was henceforth requested to maintain an updated list, based on information provided
by states and regional organisations, of the individuals and entities that would fall
within that category. Most of the names of individuals and entities were designated to
this so-called consolidated list by the United States after 9/11, either alone or in
conjunction with allies.54 This list now contains approximately 500 names.55 The
nomination and subsequently the listing take place according to a ‘no objection’
procedure behind closed doors, in which the members of the Committee, incidentally
the same members as the members of the Security Council, have to object to a listing
within 48 hours (subsequently changed to five days). No, or as little as possible,
evidence is submitted to back up the nomination, since most of the information springs
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from the intelligence services. Especially in the early days of the work of the Commit-
tee, while it still lacked any formal guidelines or evidentiary standards in proposing
names, the listing was largely based on political trust, as a U.S. diplomat admitted.56

Interesting is the fact that the Council in this resolution included a so-called sunset
clause, stating that the measures would be established for a period of 12 months, after
which the Council would decide whether to extend them or, if the Taliban would have
complied with the demands, they would be terminated.57 The issue of the sunset clause
was not repeated in the follow-up resolutions that were issued after the attacks of 9/11.
It therefore seemed implied that these resolutions would have an unlimited applicabil-
ity and could only be ended when explicitly revoked by the Council (see below).

With Resolution 1363 of July 2001,58 the Security Council decided to further
improve the measures of Resolutions 1267 and 1333 by establishing a Monitoring
Group and Sanctions Enforcement Support Team to, on the one hand, monitor the
implementation of the measures imposed by Resolutions 1267 and 1333 and, on the
other, to offer assistance to states bordering Afghanistan to increase their capacity
regarding the implementation of the measures. 

2.4 Concluding remarks 

In the period prior to the attacks of 11 September 2001, the resolutions of the Security
Council on issues relating to terrorism (see Table I for the timeline and qualification
of the categories) can be characterised as careful first steps on relatively new terrain.
In total, the Council adopted 21 resolutions, whereas the General Assembly adopted
a similar number, namely 16. Certainly in the beginning, the Council failed to state a
legal basis for its resolutions. However, most of the resolutions on terrorist methods
and terrorism in general had the characteristics of resolutions based on the powers of
Chapter VI of the Charter and were adopted out of concern for the impact of the use
of terrorist methods or terrorism in general on international peace and security,
meanwhile respecting the sovereignty of member states and merely encouraging them
to act prudently. 

In relation to the Council’s reactions to specific terrorist attacks, which were
incidentally almost all adopted after the end of the Cold War, practice shows that in
most cases the Council first adopted a resolution without mentioning a legal basis, in
which it condemned the attacks and called upon the member states and the parties
involved to contribute to the prosecution of the perpetrators. In the follow-up resolu-
tions the Council subsequently first made an argument to determine why the situation
now amounted to a threat to international peace and security, before it adopted a new
resolution using its powers under Chapter VII of the Charter. The enforcement
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measures especially targeted the government or government officials. Only in 2000,
when the Council adopted Resolution 1333, did it diverge from its own practice of
targeting individuals related to the government and broadened the scope by including
non-state entities.

Table I shows the timeline of the adopted resolutions related to combating terror-
ism. In the column on the legal basis, it has been stated whether a specific Chapter of
the Charter was mentioned. In the column on their justification, the main leading
argument for the Security Council to take action has been mentioned. The last column
specifies the category in which the resolution is placed. These categories are moreover
coded to make it easier to oversee the different kinds of measures taken in this period.
In this period there are again three categories of measures that have been adopted after
a specific terrorist attack occurred. These categories are all underlined. The category
of measures that is just underlined reflects resolutions adopted after a specific terrorist
attack had occurred. In this category resolutions that merely requested compliance or
set classical sanctions are placed. The category of measures that is both underlined and
in italics reflects the group of resolutions adopted in relation to a specific terrorist
attack which were followed by targeted sanctions against government officials. The
category of measures that is both underlined and in bold reflects the group of
resolutions ordering targeted sanctions against individuals and entities which are not
necessarily related to the government. The other three categories are represented as
follows: The category of measures that is just in italics reflects a category of resolu-
tions on terrorism in general or on terrorist methods, without including any other
measures except for a mere general condemnation. And finally, the category of
measures that is in bold reflects a category of resolutions on terrorism in general,
followed by legislative actions. 

Table I: Timeline of SC resolutions adopted before 9/11

Year Month Resolu-
tion

Topic Legal
 basis

Motivation Category/
qualification

1970 Sept.
1970

Res.
286

Call for the release
of passengers after
hijacking

No Chapter
mentioned

Threat to innocent
lives

Demands after a
specific terrorist
attack

1979 Dec.
1979

Res.
457

Call for the release
of hostages at the
American Em-
bassy in Teheran

No Chapter
Mentioned

Violation of Vienna
Convention

Requests after a
specific terrorist
attack

1979 Dec.
1979

Res.
461

Call for the release
of hostages at the
American Embas-
sy in Teheran

No Chapter
mentioned 

Violation of Vienna
Convention

Requests after a
specific terrorist
attack

1985 Dec.
1985

Res.
579

On the taking of
hostages

No Chapter
mentioned

Rights of victims and
friendly relations be-
tween nations

General resolution
on terrorist
method
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1988 July
1988

Res.
618

Condemning the
abduction of Lieu-
tenant-Colonel
Higgins and de-
manding his im-
mediate release

No Chapter
mentioned

Condemnation of
hostage taking

Demands after a
specific terrorist
attack

1989 June
1989

Res.
635

On the marking of
plastic explosives

No Chapter
mentioned

Implications of ter-
rorism for interna-
tional security; role of
the UN in supporting
and encouraging
states and ios in pre-
venting and eliminat-
ing terrorism

General resolution
on terrorist
method

June
1989

Res.
638

Condemning hos-
tage taking in gen-
eral, and demand-
ing their release

No Chapter
mentioned

Offences of grave
concern to all states,
and serious violations
of international
humanitarian law,
and consequences for
the human rights of
the victims, and con-
cerns for friendly re-
lations 

General resolution
on terrorist
method

1992 Jan.
1992

Res.
731

Condemning the
attack over
Lockerbie

No Chapter
mentioned

Endangering innocent
lives, a deleterious ef-
fect on international
relations, and jeopar-
dy to the security of
states; affirming the
rights of all nations in
accordance with the
Charter and relevant
principles of interna-
tional law to protect
their nationals from
acts of international
terrorism that consti-
tute threats to interna-
tional peace and secu-
rity

Condemning spe-
cific terrorist at-
tack

March
1992

Res.
748

Lockerbie:
Follow-up to 731
and a travel ban
and arms embargo

Chapter VII Maintenance of inter-
national peace and se-
curity; Non-interven-
tion principle

Demands after a
specific terrorist
attack
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1993 Nov.
1993

Res.
883

Lockerbie: freez-
ing the financial
assets of Govern-
ment officials,
boycotting prod-
ucts

Chapter VII Maintenance of inter-
national peace and se-
curity

Demands after a
specific terrorist
attack; targeted
sanctions

1996 Jan.
1996

Res.
1044

Attempted assassi-
nation of the Presi-
dent of Egypt

No Chapter
mentioned

Endangering innocent
lives, a deleterious ef-
fect on international
relations, and jeop-
ardy to the security of
states; maintenance
of international peace
and security

Condemning a
specific terrorist
attack

April
1996

Res.
1054

Attempted assassi-
nation and mea-
sures

Chapter VII Maintenance of inter-
national peace and se-
curity

Demands after a
specific terrorist
attack

Oct.
1996

Res.
1076

Linking the situa-
tion in Afghanistan
to terrorism

No Chapter
mentioned

Non-intervention;
sovereignty; inde-
pendence; territorial
integrity and national
unity; the UN as an
independent and im-
partial party to play a
central role in a
peaceful resolution of
the conflict; stability
and peaceful develop-
ment of the region 

Condemning spe-
cific terrorist ac-
tivities

1998 Aug.
1998

Res.
1189

Condemning the
attacks on Nairobi
and Dar-es-Salaam

No Chapter
mentioned

Maintenance of inter-
national peace and se-
curity; strengthening
international coopera-
tion

Condemning spe-
cific terrorist at-
tacks

Aug.
1998

Res.
1192

Lockerbie: wel-
coming Special
Court, and
announcing the
suspension of
sanctions

Chapter VII No motivation or
reference to a princi-
ple was given!

Related to a spe-
cific terrorist at-
tack
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Aug.
1998

Res.
1193

Demanding that
Afghanistan stops
harbouring and
training terrorists

No Chapter
mentioned

Regional and interna-
tional peace and secu-
rity; human suffering;
the refugee flow and
the forcible displace-
ment of large num-
bers of people; res-
pect for sovereignty
and independence;
territorial integrity;
underlining the inde-
pendent and impartial
role of the UN; hu-
manitarian crisis; dis-
crimination against
women; respect for
human rights and
humanitarian law;
trafficking in drugs

Demands related
to specific terrorist
activities

Dec.
1998

Res.
1214

Idem as Res. 1193 No Chapter
mentioned

Regional and interna-
tional peace and secu-
rity; human suffering;
the refugee flow and
the forcible displace-
ment of large num-
bers of people; res-
pect for sovereignty
and independence;
territorial integrity;
underlining the inde-
pendent and impartial
role of the UN; hu-
manitarian crisis; dis-
crimination against
women; respect for
human rights and
humanitarian law;
principle of individ-
ual criminal responsi-
bility for violations of
humanitarian law;
trafficking in drugs 

Demands related
to specific terrorist
activities
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1999 Oct.
1999

Res. 
1267

Afghanistan:
demanding the ex-
tradition of Usama
bin Laden; air traf-
fic ban, freezing of
funds and financial
resources of the
Taliban; establish-
ment of Sanction
Committee

Chapter VII Sovereignty; inde-
pendence; territorial
integrity; national
unity; respect for cul-
tural and historical
heritage; human
rights; humanitarian
law; international
peace and security;
discrimination
against women; illicit
production of drugs;
international law; aut
dedere aut iudicare; 

Demands related
to specific terrorist
activities; targeted
sanctions

Oct.
1999

Res.
1269

Terrorism in
general

No Chapter
mentioned

Lives and well-being
of individuals;
international peace
and security; interna-
tional cooperation;
international law;
respect for human
rights and humanitar-
ian law 

General resolution
on terrorism

2000 Dec.
2000

Res.
1333

Follow-up to 1267:
Broadening the
targeted group for
the freezing of
measures to in-
clude Usama and
associates of his or
Al Qaida

Chapter VII Sovereignty;
independence; territo-
rial integrity and na-
tional unity; cultural
and historical heri-
tage; trafficking in
narcotics; human
rights and humanitar-
ian law; international
and humanitarian and
development aid; aut
dedere aut iudicare;
maintenance of inter-
national peace and
security; discrimina-
tion against women 

Targeted sanc-
tions against per-
sons other than
government offi-
cials

2001 July Res.
1363

Follow-up to 1267:
Establishing Moni-
toring Group and
Sanctions Enforce-
ment Support
Team

Chapter VII International peace
and security

Institutional
changes related to
implementing
targeted sanc-
tions

From the overview in Table I, it becomes clear that the Security Council in the period
prior to 9/11 especially adopted resolutions related to specific terrorist incidents in
which it merely condemned the attacks and requested state cooperation or made
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59 See the Declaration annexed to Security Council Resolution 1377 (2001), 12 November 2001.
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as threats to peace and security. See SC Resolutions 1438 (2002), 1440 (2002), 1450 (2002), 1465
(2003), 1516 (2003), 1530 (2004), 1611 (2005) and 1618 (2005).
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specific demands. Most of these resolutions were adopted without mentioning any
legal basis; only in three cases did the Security Council refer to Chapter VII of the
Charter as the legal basis for the resolution. The Council, however, also made demands
in the resolutions in which no reference to Chapter VII of the Charter was made. 

On the few occasions that the Council adopted targeted sanctions after a specific
terrorist incident, it always referred to Chapter VII of the Charter. This was certainly
the case during the one time when the Council adopted targeted sanctions against
individuals and entities in Resolution 1333.

In three cases the Council adopted, without mentioning a legal basis, a resolution
on a terrorist method. Only once did the Council adopt a general resolution on terror-
ism. This Resolution 1269 was also adopted without reference to any legal basis. The
resolutions that fall within this category all refer, however, to the implication of
terrorism for international peace and security in their justification. 

3 THE PERIOD POST-11 SEPTEMBER 2001

3.1 Introduction

The terrorist attacks on the United States of 11 September 2001 clearly formed a
turning point in the Security Council’s policy in combating terrorism. While, before
11 September 2001, the Security Council mainly made recommendations to deal with
terrorist methods and only took enforcement measures as a result of state involvement
in terrorist activities, after that date the Security Council started to qualify terrorism
in general as a threat to international peace and security per se,59 thereby opening the
possibility to use the powers under Chapter VII of the Charter, even for legislating
acts. On the occasions that the Council adopted a resolution after a specific terrorist
attack, these acts would, without hesitation, be qualified as a threat to international
peace and security.60

Comparable to the previous period, in the period after 11 September 2001 there are
also two approaches to dealing with terrorism adopted by the Security Council that can
be distinguished. The Council, on the one hand, continued to react to specific terrorist
attacks. In the case of Afghanistan and the Taliban regime, especially when it became
clear that Al Qaida could be held responsible for the attacks on the United States and
the Taliban continued to provide shelter for Usama bin Laden and his terrorist organi-
sation, the Council persisted in its regime which has its origins in Resolution 1267
(1999). Some changes have been made, though, since the adoption of Resolution 1267
(1999), because the Council continued to widen the scope of targeted individuals. And,
on the other hand, the Council has developed a regime that deals with terrorism in
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general. The resolutions that fall within the latter category, however, clearly go much
further than the resolutions adopted prior to 11 September 2001 and which mainly
dealt with terrorist methods. To this category, hence, belong the legislative resolutions
of the Security Council.

Right after the terrorist attacks on the World Trade Centre and the Pentagon, the
Security Council adopted Resolution 137361 with which a general instrument in the
fight against terrorism was laid down. This resolution demands that states adopt
legislation to combat i.a. the financing of terrorism. This instrument was further
shaped by the establishment of the Counter-Terrorism Committee (hereafter CTC),
which has been given the task of supervising states’ implementation of this resolution.
This subsidiary organ was further institutionalised by resolutions adopted later on.62

The Security Council also adopted several resolutions that dealt with terrorism in
general, without placing concrete obligations on states to take further actions.63 These
resolutions could be characterised as the Council’s mission statements on the subject,
especially since they are called declarations. In these resolutions plans are laid out for
further actions. In some cases, however, it is not clear whether the Council intended
to place an obligation on states to legislate, as is the case with Resolution 1624,64 in
which it ‘calls on states to adopt measures to counter the incitement of terrorist acts
and repudiating attempts at the justification or glorification of terrorist acts that may
incite further terrorist acts.’ The use of these words indicates a recommendation.
However, further on in the resolution, the Council decided that the Counter-Terrorism
Committee should include these aspects in the dialogue with states.

In the general resolutions on terrorism, the Council identified the increasing threat
of the proliferation of weapons of mass destruction and the danger that this could pose
if these weapons fall into the hands of terrorists. The Council subsequently acted on
this subject and adopted Resolution 1540,65 which requires states to adopt legislation
to prevent weapons of mass destruction or related materials from falling into the hands
of terrorists. 

Finally, in one of the general resolutions the Council established a working group
to consider and recommend further practical measures that can be taken against
individuals, groups or entities that are associated with terrorist activities, even if they
are not connected to Al Qaida.66 

In the following subsections, these measures will be studied extensively. First, the
resolutions adopted in reaction to specific terrorist attacks will be dealt with. Secondly,
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67 S/RES/1368, 12 September 2001, adopted unanimously. 
68 Ibid., par. 1. 
69 Ibid., par. 5.
70 The question related to the legality of the use of the right to self-defence in response to a terrorist attack

falls outside the scope of this research. See on this topic more elaborately E.P.J. Myjer and N.D. White,
‘The Twin Towers Attack: An unlimited right to self-defence?’, in: Journal of Conflict and Security
Law (2002), Vol. 7, No. 1, pp. 5-17; A. Cassese, ‘Terrorism is also disrupting some crucial legal
categories of international law’, in: European Journal of International Law (2001), Vol. 12, No. 5, pp.
993-1001; M. Byers, ‘Terrorism, the Use of Force and International Law after 11 September’, in:
International and Comparative Law Quarterly, Vol. 51, April 2002, pp. 401-414; C. Fijnaut, ‘The
Attacks on 11 September 2001, and the Immediate Response of the European Union and the United
States’, in: Fijnaut, C. et al. (eds.), Legal Instruments in the Fights against International Terrorism; A
Transatlantic Dialogue, Leiden/Boston: Martinus Nijhoff Publishers, 2004, pp. 15-36; T.D. Gill, ‘The
11th of September and the International Law of Military Operations’, Inaugural Lecture, delivered on
20 September 2002, Vossiuspers UvA, Amsterdam, 2002; C. Greenwood, ‘International law and the
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the elaboration of the 1267 regime will be examined, as well as the other resolutions
adopted on the situation in Afghanistan. Thirdly, the general regime in combating
terrorism, with as its core instrument the measures that follow from Resolution 1373,
will be focused upon. And finally, the new angle that deals with the danger of the
proliferation of weapons of mass destruction in connection to terrorism will be studied.

3.2 Resolutions on specific terrorist attacks

A day after the attacks of 11 September 2001, the Security Council unanimously
adopted Resolution 1368,67 in which it condemned the attacks and stated that they
were regarded ‘like any act of international terrorism, as a threat to international peace
and security’.68 Although the resolution is not clear on whether Chapter VI or Chapter
VII functions as the legal basis for the resolution, the latter formulation referred to the
wording of article 39 of the Charter. The Security Council further expressed its
readiness to take all necessary steps to respond to the attacks and to combat all forms
of terrorism in accordance with its responsibilities under the Charter.69 This would
indicate that the Security Council is ready to take measures in accordance with its
powers under articles 41 and 42 of the Charter, thereby fulfilling its primary responsi-
bility to maintain international peace and security as granted to it by the Charter. The
steps are, however, not taken in a specific resolution especially connected to the
attacks of 11 September, but rather in the continuation of the 1267 regime and the
adoption of Resolution 1373 (see the following subsections).

Also interesting in this resolution is the reference made to the inherent right to self-
defence in the preamble to the resolution. It is not a requirement for states to have
Security Council approval when they rely on article 51 of the Charter to legitimise
their armed response to an armed attack. The fact that the Security Council included
this remark in its preamble might be to suggest that the attacks, according to the
Security Council, would qualify as an ‘armed attack’, within the meaning of article 51
of the Charter.70 
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‘war against terrorism’, in: International Affairs, Vol. 78, No. 2 (2002), pp. 301-317; International Law
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71 See Documents S/RES/1438, 14 October 2002, adopted unanimously; S/RES/1450, 13 December 2002,
adopted by 14 votes in favour and 1 vote against (Syria); S/RES/1465, 13 February 2003, adopted
unanimously; S/RES/1516, 20 November 2003, adopted unanimously; S/RES/1611, 7 July 2005,
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72 S/RES/1440, 24 October 2002, adopted unanimously.
73 S/RES/1530, 11 March 2004, adopted unanimously.
74 Statement by the President of the Security Council, Doc. S/PRST/2003/13, 20 August 2003. 
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Especially after the Security Council stated in the Declaration on International Terror-
ism, annexed to Resolution 1377 of November 2001 (see further below) that ‘acts of
international terrorism constitute one of the most serious threats to international peace
and security in the twenty-first century’, any terrorist attack that followed has been
qualified as such. Whether there was a transnational aspect to the attack has not been
a requirement for this determination to be made. 

The bomb attacks in Bali, Indonesia, on 12 October 2002, the bomb attacks on the
Paradise Hotel in Kikambala, Kenya and the attempted missile attack on Arkia Israeli
Airlines flight 582 departing from Mombasa, Kenya, both on 28 November 2002, the
bomb attack on 7 February 2003 in Bogotá, Colombia, the bomb attacks in Istanbul,
Turkey on 15 and 20 November 2003, and the bomb attacks on the underground and
public buses in London on 7 July 2005 were all condemned by the Security Council
and regarded as threats to the peace and security.71 No further demands were made in
these cases. This was different when, on 23 October 2002, Chechnyan terrorists took
members of the public hostage in a Moscow theatre. Apart from the condemnation of
the act, the Council also demanded the immediate and unconditional release of all the
hostages.72

The Council’s reaction to the terrorist bomb attacks on the trains in Madrid on 11
March 2004 is different from the previous resolutions, in the sense that it pointed to
the perpetrators of the act, namely the terrorist group ETA.73 This is remarkable for
several reasons. In the first place because the Council is not in the habit of making
accusations with regard to those responsible for attacks. Secondly, the resolution was
adopted on the same day as the attacks occurred, and since no claims for responsibility
were made, one would expect that the formulation in the resolution would at least use
the word ‘allegedly’. Thirdly, once it became clear that ETA was not responsible, no
correction as to the apparent false accusation in this resolution was made. 

Remarkably enough, the Security Council did not adopt a resolution on every occasion
when a terrorist act occurred. In some instances, it was satisfied with a presidential
statement. This was the case after the terrorist attack that took place on 19 August
2003 against the United Nations Headquarters in Baghdad causing numerous deaths,
among whom was the Special Representative of the Secretary-General, Sergio Vieira
de Mello, and injuries.74 Although numerous terrorist attacks took place in Iraq, only



The Practice of the Security Council in Combating Terrorism
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one resolution by the Security Council was adopted in the period prior to the elections,
in which it condemned the attacks.75

The Security Council also did not adopt a resolution in reaction to the bomb attack
on 9 May 2004 in Grozny, the Russian Federation, as a result of which many people
were killed and injured, including the President of the Chechen Republic of the
Russian Federation. Again, only a presidential statement was released.76 Neither was
a resolution adopted in reaction to the taking of hostages at the secondary school in
Beslan,77 the assassination of the recently appointed Head of the Egyptian mission in
Iraq, H.E. Ambassador Ihab El Sherif, on 7 July, and the attempted assassinations of
diplomats from Bahrain and Pakistan in Iraq,78 the terrorist attack on Sharm el-Sheikh,
Egypt, on 23 July 2005,79 the assassination of Algerian diplomats on 27 July 2005 in
Iraq,80 the terrorist bombing in Bali, Indonesia, on 1 October 2005,81 or the series of
bomb attacks that occurred in New Delhi, India, on 29 October 2005.82 Presidential
statements resemble Security Council resolutions to a great extent, but are generally
considered to be less compelling, politically as well as legally.83

3.3 The regime of Resolution 1267

As mentioned before, the 1267 regime, earlier established to pressure the Taliban
government in Afghanistan,84 has already been extended in Resolution 1333 to target
not only members of the Taliban government, but every individual or entity with
connections to the Al Qaida terrorist organisation.85 The 1267 Sanctions Committee
is in charge of drawing up lists of names of individuals and entities that fit this
description. After 11 September 2001, this regime is still in place, and underlined by
the Security Council in several resolutions, such as Resolution 1378 of November
2001 on the situation in Afghanistan.86 

Several adjustments have been made to this regime since 11 September 2001.
These entail the broadening of the target group, the issuing of more measures that have
to be implemented by the member states, the introduction of the possibility of state
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visits, the introduction of a humanitarian exception to the targeted sanctions, and
changes with regard to the procedure of listing and de-listing.

With regard to its characterisation, it is interesting to refer to the preamble to
Resolution 1735 of December 2006, in which the Council pointed out that the 1267
regime is ‘preventive in nature, and is not reliant upon criminal standards set out under
national laws.’87 The restraints imposed on individuals and entities are thus to prevent
them from committing terrorist attacks in the future, and not for whatever terrorist acts
they might have committed in the past. 

3.3.1 Changes in the scope of the sanctions regime

In Resolution 1388,88 the Council made an exception to the air traffic ban and the
freezing of financial funds as laid down in paragraphs 4 (a) and (b) of Resolution 1267
for Ariana Afghan Airlines. It also terminated the measures of paragraph 8 (b) of
Resolution 1333 that demanded that states close all offices of Ariana Afghan Airlines
within their territories.

Also in January 2002, the Security Council decided that states should extend the
measures against Usama bin Laden, the Al Qaida organisation, the Taliban, and other
individuals, groups, undertakings or entities that are associated with them, with travel
bans, and an arms embargo.89 The Council, moreover, decided to continue the mea-
sures that imposed the freezing of financial assets, but decided to terminate the air
traffic ban all together.90

Considering the fact that Resolution 1390 (2002) also requested states to report to
the 1267 Sanctions Committee on the measures taken,91 it has probably been a good
thing that the Council also called on the Committee to co-operate with other relevant
Security Council Sanctions Committees and with the Counter-Terrorism Committee,92

since states have reporting duties concerning these other committees as well, and the
danger of ‘reporting fatigue’ for states is considerable. 

In Resolution 1617, the Security Council further developed the 1267 regime by
extending the scope of the category of activities that would indicate that an individual
or an entity or undertaking should be considered to be associated with Al Qaida,
Usama bin Laden or the Taliban, which consequently would result in them being
placed on the Consolidated List, which would lead to the freezing of their assets. To
these kinds of activities henceforth also belong participating in the financing, planning,
facilitating, preparing or perpetrating of acts by, in conjunction with, under that name
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of, on behalf of, or in support of Al Qaida, Usama bin Laden or the Taliban, or their
associates. The same holds true for the supplying, selling or transferring of arms and
related materiel to them, or the recruiting for, or otherwise supporting their activities.93

However, to this day, detailed criteria for nominating individuals or entities to the list
have not been specified.94

States are further urged to ensure that in their implementation of the 1267 regime,
stolen and lost passports or other travel documents are invalidated, and that informa-
tion is shared with other states through Interpol.95 The Council, moreover, called on
the member states to use the Checklist annexed to the resolution when they report on
the implementation of the measures of the 1267 regime to the Committee.96 According
to this checklist, states should provide information to the Committee on whether they
have added the name of the individuals on the Consolidated list to the visa lookout list,
whether visas have been denied, whether financial institutions have been notified,
whether assets have been frozen, whether arms embargoes been implemented, or
whether any attempt has been made by those individuals to purchase arms. With regard
to entities on the List, states should report whether financial institutions have been
notified of their listing and whether any assets have been frozen.

It is interesting to note the growing concern of the Council in relation to the
criminal misuse of the internet by Al Qaida. The Council also warned of ways in
which terrorist ideologies are promoted. In Resolution 1735, the Council therefore
pointed out that the freezing measures should also apply to forms of financial re-
sources that include the provision of Internet hosting or related services.97

In 2008, the Council adopted Resolution 182298 with several proposals for changes
to the procedures and the maintenance of the lists (see below). Considering the lack
of any justification, so far, for the conditional relationship between the targeted
sanctions and the purpose of restoring international peace and security, the preamble
to Resolution 1822 contains an interesting paragraph in which it is emphasised that
sanctions are an important tool under the Charter of the UN in the maintenance and
restoration of international peace and security, and stressed that in this regard the need
for the robust implementation of the measures of this resolution is a significant tool in
combating terrorist activity. It is remarkable that the formulation remains rather
general, instead of taking the opportunity to clarify the connection in this particular
case.

Another interesting paragraph in the preamble to this resolution states that the
measures referred to therein, namely the targeted sanctions, ‘are preventative in nature
and are not reliant upon criminal standards set out under national law’. It is not made
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clear, however, in what sense they are preventative. Is the preventative character
related to threats to international peace and security? Or is the preventative character
related to criminal activities? In other words, should it be prevented that certain acts
become a threat to international peace and security, or should it be prevented that
certain criminal acts are committed? If the preventative nature is not clarified, and the
measures do not rely on criminal standards in national law, it means that, basically, all
kinds of activities can be sanctioned, because they could always lead to some kind of
behaviour that one would like to prevent.

3.3.2 Humanitarian exception

The adoption of Resolution 1452 (2002) by the Security Council is very important for
the way the 1267 regime is implemented by states, since with this resolution the
humanitarian exception was introduced.99 This entails that the freezing of financial
funds and economic assets does not apply if those resources have been determined by
the relevant states to be necessary for basic expenses. The Sanctions Committee has
to be notified, and within 48 hours it can refuse to allow the exception. With the
adoption of Resolution 1735 in December 2006, this was changed to three working
days.100

3.3.3 Analytical Support and Sanctions Monitoring Team

With Resolution 1455, the Security Council decided to improve the implementation
of the measures imposed by Resolutions 1267, 1333 and 1390, without specifying in
what sense it wanted to improve the implementation.101 The Council did, however, call
upon states to provide all relevant information, to the extent possible to the Sanctions
Committee, to facilitate proper identification of all listed individuals and entities.102

The Sanctions Committee is further requested to communicate the updated list to the
member states every three months.103

To model a better supervision and implementation of the measures of the regime
and to assist the Sanctions Committee in the fulfilment of its task, the Security Council
decided in 2004 to establish for a period of 18 months a (new) Analytical Support and
Sanctions Monitoring Team.104 This so-called Monitoring Team, consisting of eight
experts, would operate under the direction of the Sanctions Committee and would inter
alia assess, monitor and make recommendations regarding the implementation of the
measures, analyse the reports submitted by the member states, work closely with the
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Counter-Terrorism Committee, and advise the Sanctions Committee in advance on
travel to selected countries.105 The Monitoring Group concerning the 1267 sanction
regime can thus be considered to be the reflective arm of this regime: it is supposed
to assess the weaknesses of the mechanism, to make recommendation for its improve-
ment, and to identify particular violations. 

The mandate of the Monitoring Team was extended by 17 months,106 and again by
18 months until July 2008.107 With the adoption of Resolution 1822 (2008) the Council
decided to extend the mandate for yet another 18 months in order to fulfil the responsi-
bilities which the Council laid down in Annex I to the resolution.108 These responsibili-
ties especially comprise reporting on the implementation of the sanctions, recommend-
ing improvements in the implementation, following up on requests to member states
for information, and compiling the publicly releasable information. But it also entails
the responsibility to work closely with the Counter-Terrorism Executive Directorate
(see on this body section 3.4.2) and the 1540 Committee’s group of experts (see on this
body section 3.5) to identify areas of convergence and overlap and to help facilitate
concrete co-ordination. Rather remarkable is the responsibility to study and report to
the Committee on the changing nature of the threat of Al Qaida and the Taliban and
the best measures to confront it, including by developing a dialogue with relevant
scholars and academic bodies. Either this is meant to shift the task of giving a political
qualification to the threat, which normally lies with the Security Council, to the
Monitoring Team, or it requires a serious level of knowledge from the members of the
Monitoring Team to be able to interpret the changing nature.

3.3.4 State visits

With regard to on-site visits, the Security Council, in Resolution 1526 (2004), re-
quested the Committee to consider visits to selected countries by the Chairman and/or
Committee members to enhance the full and effective implementation of the
measures.109 Since there is no mandatory decision of the Council that would force
states to allow these visits on their territory, they can only take place with the consent
of the states that are visited. Nevertheless, several visits have been conducted to
various states.110
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3.3.5 Listing and de-listing guidelines

The Committee’s guidelines on listing and de-listing were first adopted on 7 Novem-
ber 2002 and revised after that date on several occasions.111 Most notably, Resolutions
1617 (2005),112 1730 (2006)113 and 1735 (2006)114 introduced substantial changes to
the procedure. The drafting of the guidelines was induced after Sweden had made
several attempts to obtain information on the reasons for the listing of several individu-
als, among whom was Mr Aden, a Swedish citizen from a Somali background, and
requested de-listing (hereafter referred to as the Aden case).115 Since, on that occasion,
there was no procedure at the Sanctions Committee to deal with such requests, the
Sanctions Committee decided to draft the guidelines that comprise rules on the
working of the Committee. Apart from the procedure on nominations for listing, it also
includes a de-listing procedure. 

The rules on nomination for listing were no different from the practice of the
Committee before they were laid down in the guidelines. A state or organisation - in
most cases it has been the USA - can nominate an individual or entity for listing. The
Committee will subsequently have to decide on the basis of a ‘no objection’ procedure
within 48 hours behind closed doors. Later this time limit was changed to five working
days.116

According to the first version of the de-listing procedure, in operation since
November 2002, an individual would have to request the government of the state of
which he is a resident to petition an appeal in his name. Next, the request for de-listing
would first have to be made to the state that originally nominated the person for listing.
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Following this request to the nominating state, and depending on the decision of the
nominating state, the request would have to be forwarded to the Sanctions Committee,
which consists of the same members as the Security Council. The Sanctions Commit-
tee would then decide by consensus in closed session. During this whole procedure,
the individual listed will have no insight into the evidence against him, which led to
the listing in the first place.117 

According to these procedures, an individual is dependent on the will of the state
of his/her residence to make a petition for de-listing on his/her behalf. For this reason,
in 2006 the Council adopted a general resolution applicable to all Sanctions Commit-
tees, introducing the possibility for individuals to submit their petitions directly to a
Focal Point within the Secretariat.118 In the preamble to Resolution 1730, the Council
stated that it is resolved ‘to ensure that sanctions are carefully targeted in support of
clear objectives and implemented in ways that balance effectiveness against possible
adverse consequences.’ It moreover stated that it is committed to ensure that ‘fair and
clear procedures exist for placing individuals and entities on sanctions lists and
removing them.’ While the present state of the procedures might not (yet) guarantee
all the ambitions formulated in this preamble (see chapter VII), the introduction of the
Focal Point is certainly an improvement. 

The Focal Point will thus receive de-listing requests and verify whether they are
new. It will acknowledge the receipt of the request and inform the petitioner on the
procedure. It will subsequently forward the request to the nominating government(s)
and to the government(s) of citizenship and residence. These governments are encour-
aged to recommend the Sanctions Committee on the de-listing request, or when they
fail to do so, within 3 months any of the members of the Sanction Committee might
decide to recommend de-listing. Just one member of the Committee is needed to
recommend de-listing in order to place the issue on the Committee’s agenda. In any
case, if after yet another month no Committee member recommends de-listing, then
the request will be deemed to be rejected, and the Focal Point shall inform the peti-
tioner accordingly.

By January 2008, 16 requests (from four individuals and 12 entities) had been sent
to the Focal Point. Of these requests, de-listing has been granted to one individual and
12 entities.119 

A few days after the Security Council adopted Resolution 1730 introducing the
Focal Point and updating the de-listing procedure, it adopted Resolution 1735, in
which it pointed out that the Committee in determining whether to remove names
might consider (i) whether the individual or entity was placed on the Consolidated List
due to a mistake of identity, or (ii) whether the individual or entity no longer meets the
criteria set out in relevant resolutions, because the individual is deceased, or because
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it has been affirmatively shown that the individual or entity has severed all associa-
tions with Al Qaida, Usama bin Laden or the Taliban.120 Apparently, the possibility
that the nomination was ill-founded and not supported by evidence is not an option
worth mentioning. 

In Resolution 1617 (2005), the Security Council decided that when states propose
names or entities for listing, they shall also provide a statement of case describing the
basis of the proposal to the Committee.121 The Committee may subsequently use the
statement of case in response to queries by member states whose nationals, residents
or entities have been included in the Consolidated list.122 The Council also decided that
the Committee may decide on a case-by-case basis to release the information to other
parties, with the prior consent of the designating state, for example for operational
reasons or to aid the implementation of the measures.123 

In Resolution 1735 (2006), the Council further specified the criteria regarding the
statement of case, stating that it should provide as much detail as possible, among
which specific information supporting a determination that the individual meets the
criteria to be nominated and the nature of the information. The annex to the resolution,
moreover, contains a cover sheet, which should be used by states when proposing
names, in order to ensure clarity and consistency. 

In the 2008 Report of the Monitoring Team, concerns are expressed with regard to
the lack of identifiers and the many entries on the Consolidated List that lack sufficient
information to effectuate a freezing of assets.124

An interesting paragraph in Resolution 1526 (2004) concerns the Council’s encourage-
ment to all states to inform individuals and entities that are placed on the Committee’s
list of the measures imposed on them, and also to inform them of the Committee’s
guidelines and the humanitarian exception pursuant to Resolution 1452 (2002).125

Although this is an improvement in intention, its recommendatory character leaves it
to the member states to decide whether they will inform the individual of his listing.

The request of the Council to the member states to inform individuals and entities
when they are listed, and to provide further information on de-listing procedures and
the humanitarian exception, is repeated by the Council in Resolution 1617 (2005).126

It is, however, still a request, and not a demand. Moreover, the notification require-
ment is qualified by the words ‘to the extent possible’, and the individual is only told
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about the portion of the statement of case that the designating state chooses to make
public.127 

With the adoption of Resolution 1735 (2006), the Secretariat has taken it upon
itself to inform the Permanent Mission of the country where the individual or entity
is believed to be located of the listing, including the publicly available statement of
case.128 However, the requests to the states to subsequently inform the individuals
remain unchanged. As of 2008, no state has so far agreed to release any portion of any
case to individuals.129

A very important change in the listing procedure of the 1267 regime follows from
the Council’s decision in Resolution 1822 (2008) that states should, when providing
a detailed statement of case in accordance with paragraph 5 of Resolution 1735 (2006),
identify those parts of the statement of case that may be publicly released, including
for use by the Committee for the development of the summary.130 The Council also
decided that the Committee, with the assistance of the Monitoring Team, should draft
a narrative summary of reasons for listing, and should make this accessible on the
Committee’s website.131 This summary should also be communicated to the listed
individuals or entities. Member states should moreover identify those parts which may
be released upon request by interested states. The obligation to draft those summaries
is also applicable to entries on the Consolidated List before the date of the adoption
of this resolution. 

Furthermore, in Resolution 1822 (2008) the Council made various proposals for
reviewing and maintaining the Consolidated List. First of all, an annual review should
take place of the names of individuals on the list reported to be deceased.132 Member
States are, moreover, encouraged to submit to the Committee additional information
for identification, along with supporting documentation, on listed individuals and
entities, including updates on the operating status of listed entities, the incarceration
or death of listed individuals and other significant events.133 In order to provide for a
complete review, the Committee is ordered to conduct that review of all names on the
List, and to complete this exercise by 30 June 2010.134 From that date onwards, the
Committee should conduct an annual review of all the names that have not been
reviewed in the last three years in order to maintain the list.135 
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3.3.6 Co-ordination and co-operation

In order to further ameliorate the implementation of the 1267 regime, the Council
reiterated the need for close co-operation and exchange of information among the
Sanctions Committee, the Counter-Terrorism Committee and the Committee estab-
lished by Resolution 1540 (see below). This could entail enhanced information
sharing, co-ordinated visits to countries and co-ordination in providing technical
assistance to states.136 The Council also requested the Committee, in co-operation with
the Counter-Terrorism Committee, to inform it of additional steps that states should
take to implement the measures under the 1267 regime.137 One of the concrete exam-
ples of this cooperation is the common strategy to deal with non-reporting and late
reporting by states.138

In Resolutions 1617 (2005) and 1735 (2006), the Council also urged states to
implement the recommendations of the Financial Action Task Force on Money
Laundering and Terrorist Financing,139 and requested the Secretary-General to take
steps to increase the co-operation with Interpol.140 Moreover, the Council extended the
Mandate of the Monitoring Team with some additional responsibilities, such as
attempting to achieve more co-ordination with other committees, looking for ways to
address non-compliance, and avoiding duplication and reinforcing synergy.141 

The ambition formulated by the Security Council is in accordance with the adop-
tion of the Global Counter-Terrorism Strategy by the General Assembly142 and the
creation of the Counter-Terrorism Implementation Task Force (CTITF) in July 2005
by the Secretary-General. Whereas the Global Counter-Terrorism Strategy formulated
the material vision on how different aspects of counter-terrorism all contribute to a
comprehensive approach, the CTITF deals with the institutional impact of co-ordina-
tion and co-operation. 

Finally, the Council included several paragraphs in Resolution 1735 on the out-
reach by the Committee via oral and/or written communications to member states
regarding the effective implementation of the sanction measures.143 It henceforth
encouraged member states to send representatives to meet the Committee for more in-
depth discussion on relevant issues. It seems that the Council is copying the dialogue
model of the Counter-Terrorism Committee (see below) in order to improve the
effectiveness of its sanctions regime.
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3.4 Resolution 1373 and other general resolutions on combating terrorism

3.4.1 Resolution 1373

About two weeks after the attacks on 9/11, the Security Council used its powers under
Chapter VII to adopt a comprehensive resolution that dealt with terrorism in general
and was thus not related to any specific terrorist attack.144 In general terms, the
Council, did, however, reaffirm its conclusion in Resolution 1368 that stated that the
attacks of 9/11, like any act of international terrorism, constituted a threat to interna-
tional peace and security.145 It, moreover, reaffirmed the need to combat by all means,
in accordance with the Charter, threats to international peace and security caused by
terrorist acts,146 and stated, as follows from General Assembly Resolution 2625 (XXV)
on Friendly Relations, that every state has the duty to refrain form organising, instigat-
ing, assisting or participating in terrorist acts in another state or acquiescing in organ-
ised activities within its territory directed towards the commission of such acts.147 The
above-mentioned considerations, however, were the only ones made in the resolution
to support the choice for a Chapter VII resolution with enforcement measures. 

The US initiative was adopted very smoothly. Apparently, all ambassadors to the
Council had been given instructions from their capitals to support the resolution.148 It
was presented as both a response to 9/11 and the logical next step in a sequence of
resolutions on counter-terrorism,149 as well as the 1999 Council declaration on terror-
ism.150 

The Security Council, in this resolution, took several decisions that had to be
implemented by all states, and moreover established a subsidiary organ with the name
Counter-Terrorism Committee (CTC) to supervise the implementation of the
measures.151 The comprehensive character of the resolution lies, apart from the fact
that it deals with terrorism in general, in the connection it makes with transnational
organised crime, illicit drugs, money laundering, illegal arms trafficking, and the
illegal movement of nuclear, chemical, biological and other potentially deadly materi-
als,152 even though the Council does not take further action on this connection in this
resolution.

The core of the measures adopted by the Security Council in this resolution is
related to the financing of terrorism. There are several similarities with the measures
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that states should implement pursuant to the International Convention on the Suppres-
sion of the Financing of Terrorism, which was adopted in February 2000, but did not
enter into force until April 2002 (see chapter IV, section 3.2.2).153

The Council demanded from all states that they should prevent and suppress the
financing of terrorist activities, as well as criminalising the wilful provision or collec-
tion of funds for such acts.154 The latter obligation can be seen as an order to legislate,
which was unprecedented in the practice of the Security Council.155 However, at the
time of its adoption, it was probably perceived as ‘a natural extension of the Security
Council’s traditional crisis management role’.156

States should also freeze the funds and financial assets or other economic resources
of ‘persons who commit, or attempt to commit, terrorist acts or participate in or
facilitate the commission of terrorist acts; of entities owned or controlled directly or
indirectly by such persons; and of persons and entities acting on behalf of, or at the
direction of such persons and entities, including funds derived or generated from
property owned or controlled directly or indirectly by such persons and associated
persons and entities.’157 

It is remarkable that the Security Council did not clarify what it considers to be
terrorism. It has been argued that the sponsors did not want to get bogged down in the
debate that was blocking negotiations on a comprehensive convention.158 The Council
also had no intention that this resolution should relate to a specific terrorist attack, and
that, henceforth, freezing measures should only been taken against those individuals
or entities that can be linked to that specific attack. On the contrary, the Security
Council intended this resolution to apply to terrorism in general, whether committed
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in the past or in the future.159 And it left it to the States to determine who would fit the
category.

States should further prohibit their nationals or any persons and entities within their
territories from making any funds, financial assets or economic resources or financial
or other related services available to the persons or entities involved in terrorism.160

This entails that financial institutions, such as banks or insurance companies, should
not only freeze financial assets but are also forbidden to open accounts or enter into
insurance contracts.

Naturally, states should refrain from providing any form of support to entities or
persons involved in terrorist acts, including by suppressing the recruitment of members
for terrorist groups and cutting off their supply of weapons.161 They should further
provide an early warning to other states and an the exchange of information, as well
as denying safe havens to those connected to terrorism.162

States should moreover ensure that anyone who has committed any act related to
terrorism is to be brought to justice, and that those terrorist acts are established as
serious criminal offences in domestic laws and regulations and that the seriousness of
such acts is duly reflected in the sentences to be served.163 In this respect, states should
afford each other assistance in criminal investigations or proceedings.164 In essence,
according to this obligation states should implement universal jurisdiction for the
crime of terrorism.

Aside from the measures relating to the financing of terrorism, states should also
prevent the movement of terrorists or terrorist groups. Effective border control, and
controlling identity papers and travel documents should be effectuated.165

Apart from the above-mentioned obligations upon states, the Council also made
some recommendations. These recommendations concern the intensification of co-
operation and the exchange of operational information, and a call on states to become
parties to the relevant international conventions on this topic.166 The Council also
recommended states to take appropriate measures, in conformity with international
law, to ensure that asylum seekers are not involved in terrorist activities, before they
grant asylum status, and that claims of political motivation are not recognised as a
ground for refusing the request for the extradition of alleged terrorists.167 This could
potentially have put a stop to the discussion on the delimitation between, on the one
hand, political offences as an exception to the obligation to extradite when laid down
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in treaties, and, on the other hand, terrorism. However, since terrorism is not defined
in this resolution, it rather forms a potential source of abuse by repressive regimes. 

In order to supervise the implementation of this resolution the Council established
the Counter-Terrorism Committee as a subsidiary organ of the Security Council168 and
called on all States to report on actions they had taken to that end no later than 90 days
from that date.169 

3.4.2 The Counter-Terrorism Committee

It is not the first time that the Council has established an organ to supervise the
implementation of its decisions. However, the Counter-Terrorism Committee (CTC)
has been far more active than other sanctions committees previously established by the
Council to supervise the implementation of a resolution.170 Although its formal task
is quite limited, namely to monitor the implementation of the resolution and in
particular to receive and assess reports from member states, its practice is quite unique.
Apart from the dialogue it has started with member states, it also started to provide
technical assistance, and began to set up standards of best practices. In that sense, the
CTC has become, to some degree, an administrative rule maker.171

The Counter-Terrorism Committee consists of all the members of the Security
Council, and is assisted by the appropriate expertise, originally consisting of 15
experts in, for example, legal issues, border control issues and financial issues. With
the establishment of the Counter-Terrorism Executive Directorate the number of staff
members and experts changed (see below). The CTC itself has a Chairman and three
vice-chairmen, who each chair a sub-committee of the CTC. 

The nerve centre of the CTC is not located at the Headquarters Building of the UN
in New York, but has its office in the Chrysler Building in New York, not far from the
Headquarters Building of the UN. The staffing of the CTC is rather minimal, espe-
cially in the first years, since the 15 experts who were appointed did not receive any
support from the UN Secretariat, not even from interns. The fact that the CTC was
‘tucked away’ in the Chrysler Building in New York almost seems symbolic for the
support the CTC received from the UN organisation as such. 

Since the CTC is not a sanctions committee, its main purpose has been to develop
dialogue with the member states. This dialogue develops through the obligation of
states to report to the CTC on the implementation of Resolution 1373. The experts



The Practice of the Security Council in Combating Terrorism

172 David Corthright, George A. Lopez, Alistair Millar, and Linda Gerber, An Action Agenda for Enhanc-
ing the United Nations Program on Counter-Terrorism, Fourth Freedom Forum, Washington,
September 2004, p. 25. 

173 Corthright Lopez, Millar and Gerber (2004), op cit., p. 17.

249

analyse the reports, and write a response to the states, in which they request further
information, or make suggestions for improvements. Next, the states have to respond
to that letter again, and so on and so on. In this ongoing dialogue, the CTC has
distinguished three stages, stage A, B, or C. Stage A is concerned with the implemen-
tation of legislation, in stage B an executive machinery should be established to
supervise compliance with the legislation or, if necessary, the investigation or prosecu-
tion of terrorism. Finally, stage C addresses the inter-state co-operation in the fight
against terrorism. The stages are interrelated and could be classified in two categories:
legislative and operational. 

Although states have an obligation to implement the measures pursuant to Resolu-
tion 1373, the CTC has no authority to sanction those states that fail to comply. This
non-compliance by states could be the result of an unwillingness to comply or an
inability to do so. In the latter case, the CTC can only try to offer a helping hand.

When states fail to report or when they are late, the CTC could give notice of this
failure to the Security Council. The Council, in its turn, could then decide to apply
sanctions. However, the CTC has been careful to avoid being perceived as a sanctions
committee, and cherishes the dialogue with states. So far, no states have been reported
to the Security Council. Also its ability to ‘name and shame’ those states that are
recalcitrant or obstructionist has not been used so far.172

Through this dialogue, the CTC has developed a clear idea of the kind of capacity
building that is needed in the different countries. This capacity building is not neces-
sarily offered by the CTC itself, but it can function as a switchboard, thereby matching
states in need of assistance with states that can offer that assistance. 

The CTC, moreover, has also tried to develop a relationship with other international
governmental organisations to further enforce the purpose of capacity building. The
mandate of Resolution 1373 touches upon a wide range of public activities – financ-
ing, commerce, customs, law enforcement, intelligence sharing, military recruitment,
and supply - and they affect the missions of dozens of specialised agencies and
organisations.173 The perception is that the effectiveness of a global action against
terrorism is enhanced through close co-operation with other organisations. Although
no institutional agreements apply, and the co-operation is only possible to the extent
that the different mandates of the organisations allow, several engagements have been
made. 

The CTC has worked to develop capacity-building programmes with UNODC/
TPB, the Commonwealth Secretariat, and the IMF. Also other organisations have
shared information with the CTC including the G-8 and its Counter-Terrorism Action
Group, the International Civil Aviation Organisation, the International Maritime
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Organisation, the International Organisation for Migration, the Organisation for the
Prohibition of Chemical Weapons, and the World Customs Organisation.174 One of the
most important partners is the Financial Action Task Force of the OECD, which in
October 2001 issued eight ‘Special Recommendations on Terrorist Financing’ to help
implement the requirements of Resolution 1373.175

Especially as a result of the objectives laid down in the declaration on international
terrorism adopted in Resolution 1456 (2003) (see below in section 3.4.3), several
special meetings with representatives of other international organisations were con-
vened. The first special meeting took place on 6 March 2003. As a result of that
meeting, the participants agreed that their co-ordinated approach to the suppression of
terrorism would be based on information sharing, complementarity (doing what one
does best, and avoiding duplication), independent efforts and political momentum
(giving high priority to counter-terrorism).176 Specific action points were also agreed
upon, such as the communication of best practices to the CTC, and the development
within the organisations of a mechanism to assist members of their organisations in the
area of counter-terrorism. Since 2001, the CTC has held five special meetings with
international, regional and sub-regional organisations.

In March 2004, the Security Council unanimously adopted Resolution 1535 on the
revitalisation of the CTC.177 The need for changes in the structure of the CTC was
made clear in the ‘Report by the Chair of the CTC on the problems encountered in the
implementation of the Security Council resolution 1373 (2001).’178 The reforms were
designated to give the CTC a more proactive compliance-monitoring role.179 

The problems which the CTC was encountering were partly related to the way
states interpreted the obligations deriving from Resolution 1373, and partly to the
institutional framework of the CTC. As a result of the interpretation differences with
states, the CTC had to intensify the dialogue and provide better and additional facili-
ties for technical assistance. In that sense, relations with other international and
regional organisations inter alia play an important role. However, the exchange of
crucial information depends, to a great extent, on personal contacts between CTC
experts and representatives of these organisations, since formalising these relations is
difficult from the point of the confidentiality of the information. 

Also a re-identification of the three stages of implementation, and the way the CTC
would deal with that, became necessary. Although a useful tool in the early stages of
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the work of the CTC; while its work progressed, this distinction became artificial.
Moreover, states perceived this method as a kind of evaluation of their performance
in the fight against terrorism. 

A call for consistency in the wording used in the letters to the Member states was
also made, in order to guarantee the equality of treatment for all member states. The
fact that the letters were now drafted in one of the three sub-committees has led to
these differences. The CTC should therefore implement a system that rectifies this
problem.

Finally, with regard to the institutional problems, the report pointed to the down-
side of the short-term contracts of the experts, which are highly specialised people and
need to be recruited on the basis of broad geographical distribution. Another institu-
tional problem had to do with the burden on the Chair of the CTC, whose workload
had increased considerably since its coming into practice. To release the Chair from
day to day matters, the report suggested re-enforcing the role of the CTC Bureau.

As a follow-up to this report, the Chair of the CTC presented a ‘Proposal for the
revitalisation of the Counter-Terrorism Committee’ to the Security Council.180 The
measures proposed in that report are, according to the words of the Chair, necessary
to strengthen the fight against terrorism within the United Nations. In order to achieve
this goal, a new structure is proposed. The new structure of the CTC would thus
consist of a Plenary organ, composed of the Security Council’s member states, and the
Bureau, which consists of the Chair and the Vice-Chairs, and its supporting staff of
experts and the Secretariat. The latter, the Counter-Terrorism Committee Executive
Directorate (CTED), would be headed by the Executive Directorate. Its staff would
consist of two bodies: the Assessment and Technical Assistance Office (ATAO),
composed of up to 20 persons with the appropriate expertise, and the Information and
Administration Office (IAO) with also about 20 members of staff, in charge of meeting
administrative needs.

The new institutional structure was not without controversy. Concerns were
especially formulated on the question whether the CTED should report directly to the
CTC (and by implication to its most powerful members) or through the Secretary-
General, since by omitting the Secretary-General, the directorate could undermine the
Secretariat and the authority of the Secretary-General by creating a new structure
accountable solely to the Council.181 The latter option was especially advocated by the
United States and the United Kingdom. However, during an open meeting prior to the
adoption of the resolutions, eight states expressed their concerns.182 The end result was
that the CTED would operate under the ‘policy guidance’ of the CTC, but the execu-
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tive director would be appointed by and report to the Secretary-General. Also its staff
would be subject to article 100 of the UN Charter, which materialises the cornerstone
of an independent international civil service, since staff shall not seek or receive
instructions from any government. This compromise, however, is still the topic of
uncertainty. And by the end of 2006, the Security Council expressed the need to clarify
reporting lines between the CTED, the Secretariat, and the CTC yet again.183

A new task of the ATAO would be to liaise with the Office of the UN High
Commissioner for Human Rights and other human rights organisations in matters
relating to counter-terrorism. Up until then, the CTC retains the position that human
rights should be dealt with elsewhere in the UN system. In 2005, a human rights expert
was appointed to the CTED staff. In 2008, upon the recommendation of the CTED
Executive Directorate, and endorsed by Security Council Resolution 1805 (2008), a
working group on human rights aspects of counter-terrorism in the context of Resolu-
tion 1373 was established. The working group’s main objectives are to enhance
expertise and to develop common approaches by CTED staff on these issues, as well
as to consider ways in which the Committee might more effectively encourage states
to comply with their international obligations on human rights. 

The overall goals of the revitalised CTC are to intensify its efforts to promote and
monitor the implementation of Resolution 1373 by enhancing dialogue with states,
based on its guiding principles of co-operation, transparency and even-handedness. It
should also strengthen the facilitation of technical assistance. Contacts and co-ordina-
tion with other UN bodies and other international and regional organisations should
also be enhanced. And to improve its ability to collect information, it should inter alia
facilitate visits to states with the consent of those states concerned. 

To complement the proposals, the Council, in Resolution 1566, requested the CTC
to develop a set of best practices in order to better assist member states in implement-
ing the provisions of Resolution 1373.184 And secondly, the Council directed the CTC
to start organising visits, in close co-operation with international and regional organi-
sations, to states with the consent of those states concerned, in order to enhance the
monitoring of the implementation of Resolution 1373 and to better facilitate the
technical assistance for such implementation.185

With Resolution 1535, the Security Council, indeed, decided to revitalise the CTC
according to the structure proposed in the report of the CTC,186 for an initial period
ending on 31 December 2007, and extended until 31 March 2008 by Resolution 1787
(2007)187 and subject to a comprehensive review by the Security Council by 31
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December 2005.188 The mandate of the CTED was furthermore extended until 31
December 2010 under the policy guidance of the CTC.189

3.4.3 Other general resolutions on combating terrorism

Apart from Resolution 1373, the Security Council adopted three more general resolu-
tions on combating terrorism. Two of them are declarations adopted during a meeting
at the ministerial level.

In November 2001, the Security Council adopted its first Declaration on interna-
tional terrorism.190 The added meaning of adopting this declaration was clearly
formulated by Mr Ivanov of the Russian Federation, stating: ‘Our meeting today is
profoundly symbolic. The principal body of our Organisation, entrusted with primary
responsibility for the maintenance of peace and security, is demonstrating its central
co-ordination role in uniting the efforts of the world community to combat the most
acute threat to global stability: international terrorism.’191 

In this Declaration, the Security Council declared that ‘acts of international
terrorism constitute one of the most serious threats to international peace and security
in the twenty-first century’.192 The Council also reaffirmed its condemnation of acts
of terrorism as criminal, regardless of their motivation. It further took a broad ap-
proach by stating that international terrorism is not only contrary to the purposes and
principles of the United Nations Charter, but that it also threatens social and economic
development and undermines global stability and prosperity. It thus affirmed that a
comprehensive approach involving the participation and collaboration of all member
states, and in accordance with the Charter and international law, is essential to combat
the ‘scourge’ of international terrorism. 

In January 2003, the Security Council, again meeting at the ministerial level, adopted
another declaration.193 In this declaration, the Council again reaffirmed that ‘terrorism
constitutes a threat to international peace and security, and that it condemns terrorism
as criminal and unjustifiable.’ The Council also warned against the serious and
growing danger of terrorist access to and use of nuclear, chemical and biological
weapons, and therefore pointed to the need to strengthen controls over these materials.
Attention is also called to the fact that terrorists are exploiting new technologies in
communication.

After signalling these different dangerous developments, the Council formulated
several steps to be taken by states, the CTC, and other international organisations.
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Interesting in this respect is the fact that the Council called on the 13 states which have
not yet submitted their first report to the CTC, and on the 56 states which are late in
submitting following reports, without mentioning the names of those states, to do so
by 31 March.194 

After strong lobbying by the German delegation, a paragraph was adopted which
stated that states must ensure that any measure taken to combat terrorism should be in
conformity with international law, in particular international human rights, refugee and
humanitarian law.195 Mr Fisher told the Council in this respect: ‘[Our] fight must
always be legitimised under international law. It must respect national and interna-
tional law, human rights and the United Nations Charter. Human rights in particular
should not be suspended under the pretext of combating terrorism. After all, this fight
is not only about defending our security, but also about our fundamental values –
freedom, democracy and human rights.’196

In the Declaration a paragraph is also included in which a vision is reflected that
goes beyond the pure security approach. In order to prevent the indiscriminate target-
ing of different religions and cultures, and to strengthen the campaign against terror-
ism, the Council emphasised the importance of a continuing dialogue to broaden the
understanding among civilisations. Also addressing regional conflicts, and dealing
with other global issues, such as development issues, would, according to the Council,
contribute to international co-operation, which would sustain the broadest possible
fight against terrorism.197

Resolution 1624 on international terrorism in general, adopted unanimously in Sep-
tember 2005,198 is especially interesting, because of the inclusion of a paragraph on the
justification and glorification (incitement) of terrorist acts. To know whether the
Security Council intended to really demand from states that they implement legislation
to deal with the justification and glorification of terrorism, or whether the Council
merely called on states to do so, it is important whether the resolution is based on
Chapter VI or Chapter VII, and on the wording chosen in this resolution.

It is important, in this respect, to note that, contrary to other resolutions on interna-
tional terrorism after 9/11 in which the Council intended to place obligations on states,
the Council in this resolution did not explicitly state that it is acting under Chapter VII.
In the preamble to the resolution, however, the well-known conjurations are used,
reaffirming that terrorism is one of the most serious threats to international peace and
security, and reaffirming the primary responsibility of the Council in the maintenance
of international peace and security, which would suggest that the Council intended to
act under Chapter VII of the Charter.
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In the preamble to the resolution, the Council already argued that it is ‘concerned
that incitement of terrorist acts motivated by extremism and intolerance poses a serious
and growing danger to the enjoyment of human rights’. In that respect, the Council not
only reminded states in general that they should take measures against terrorism, in
accordance with international law, and human rights in particular, but also especially
pointed to the right to freedom of expression as reflected in article 19 of the Universal
Declaration on Human Rights, and article 19 of the ICCPR. The Council reiterated that
restrictions thereon are only allowed when provided by law and necessary on the
grounds of paragraph 3 of article 19 of the ICCPR.

In the first paragraph of the resolution, the Council, subsequently, called upon all
states to adopt such measures as may be necessary and appropriate and in accordance
with international law to prohibit by law incitement to commit a terrorist act.199 In
paragraph 4, the Council again stressed that the measures that states take to implement
the first paragraphs must comply with international law. 

Although the wording in the first paragraph suggests a recommendatory character,
paragraph 5 calls on states to report to the CTC on the steps they have taken to
implement this resolution, including on measures to prohibit incitement, and also, in
paragraph 6, the Council directs the CTC to include this issue in the dialogue with
member states. It is interesting to note the more careful approach of the Council in this
matter. It hints at legislation, but also shows respect for the sovereignty of the states.

Another issue that is dealt with in this resolution concerned the call on states to
strengthen the security of their borders and, in that respect, also to combat fraudulent
travel documents and enhance passenger screening.200

Finally, in this resolution, the Council again called on states ‘to continue the
international efforts to enhance the dialogue and broaden the understanding among
civilisations, in an effort to prevent indiscriminate targeting of different religions and
cultures.201 In the preamble to this resolution, the Council, moreover, reminded the
media, civil and religious society, the business community and educational institutions
of their role in enhancing understanding among civilisations.

3.5 Resolution 1540

In some of the general resolutions mentioned above,202 the Security Council already
stated that it was aware of the growing danger of weapons of mass destruction falling
into the hands of terrorists. With the adoption of Resolution 1540 (2004),203 the
Council took action on this issue with yet another legislative measure.
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Negotiations prior to the adoption of Resolution 1540 were more contentious than
had been the case with the adoption of Resolution 1373. Not only had the political
climate changed, but Resolution 1540 also intended to fill gaps in the existing law,204

while Resolution 1373 took elements of international law (in the making)205 and
extended them to all UN member states. In that sense, Resolution 1373’s legislative
character was more unsettling, because of the speed with which it was adopted, and
the novum of the legislative character of the resolution.206 During the open session of
the Council, many states took the opportunity to explain their concerns and to make
proposals for amendments.207 

Although Resolution 1540 can also be considered to be a general resolution, in the
sense that it is not a resolution adopted on the occasion of a specific threat, but instead
deals with terrorism as a general threat to international peace and security, it does
focus on a specific area in which states must take action, namely in the area of
weapons of mass destruction.

In the resolution the Security Council explicitly acted under Chapter VII of the
Charter. In the preamble, the Council therefore first stated that the ‘proliferation of
nuclear, chemical and biological weapons, as well as their means of delivery, consti-
tutes a threat to international peace and security’. And, moreover, the Council stated
that it was gravely concerned by the threat of terrorism, and the risk that non-state
actors may ‘acquire, develop, traffic in or use nuclear, chemical and biological
weapons and their means of delivery’. The Council also mentioned the threat of illicit
trafficking in these weapons, which poses another threat to international peace and
security. 

Interesting, and unprecedented, is the fact that the Security Council, for the purpose
of this resolution, included definitions of the terms ‘means of delivery’, ‘non-state
actors’, and ‘related material’ in a footnote. 

In the operative paragraphs, the Council subsequently decided that states shall
refrain from providing any support to non-state actors in their attempts to develop,
acquire, manufacture, possess, transport, transfer or use weapons of mass destruction
or their means of delivery.208 The Council also decided that states should implement
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effective laws to prohibit non-state actors from acting in such a manner, especially
when it is connected to a terrorist purpose.209 The Council moreover stated that these
laws should also cover any attempts made in the foregoing activities, as well as
participation in, assisting or the financing of these activities.

In order to control that such activities do not take place, the Council decided that
states should enforce effective measures to establish domestic controls to prevent these
proliferation activities.210 These measures should entail: effective measures to account
for and secure such items in production, use, storage or transport; effective physical
protection measures; effective border controls and law enforcement efforts to detect,
deter, prevent and combat the illicit trafficking and brokering in such items, in accor-
dance with their national and international legal obligations; and effective national
export and trans-shipment controls over such items, and enforcing appropriate criminal
or civil penalties for violations of such export control laws and regulations.

Aware of the fact that with this resolution, the Council is acting in the domain of
the Non-Proliferation Treaty, the Chemical Weapons Convention and the Biological
and Toxin Weapons Convention, as well as on the terrain of the International Atomic
Energy Agency and the Organisation for the Prohibition of Chemical Weapons, the
Council stated that none of the obligations in this resolution shall be interpreted so as
to conflict with or alter the obligation of States parties to the above-mentioned conven-
tions or responsibilities to the above-mentioned organisations.211 

For the purpose of supervising the implementation of this resolution, the Council
established a Committee, for a period of two years – later extended to April 2008212

and then to April 2010,213 which will report to the Council.214 States have to report to
this Committee on the implementation of this resolution.

Apparently, the issue of compliance with this resolution has been considered to be
a sensitive issue, since the committee’s report to the Security Council in April 2008
was on ‘compliance’ rather than on ‘implementation’, which was the topic of the
report in April 2006. The Committee has moreover emphasised that cooperation with
states is necessary to secure implementation. It also intimated that it cannot monitor
the requirement to enforce national measures.215 

The Council suggested the utility of developing effective national control lists for
the purpose of implementing this resolution.216 And also the Council, in line with the
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Committee, recognised that states might need assistance with the implementation of
this resolution, and invited states to provide such assistance.217

3.6 Resolution 1566: a definition of terrorism?

The last resolution to examine in the row of measures taken by the Security Council
since 9/11 is Resolution 1566.218 This resolution, which was also adopted under the
powers of Chapter VII of the Charter, established a working group to consider and
submit recommendations to the Council on practical measures to impose on individu-
als, groups, or entities involved in or associated with terrorism, other than those who
are already designated by the 1267 Committee to be subject to the financial freezing
of assets.219 The resolution was adopted mainly in response to the seizure of some 1200
hostages and the deaths of hundreds of children at a school in Beslan, Russia.220 These
practical measures should also entail more effective procedures for bringing them to
justice through prosecution or extradition, the freezing of assets, the prevention of their
movement through the territories of the states, and on the prevention on supplying
arms or related materials to them. 

The Council further requested the Working Group to consider the possibility of
establishing an international fund to compensate the victims of terrorist acts and their
families.221 This fund might, according to the Council, be financed by voluntary
contributions, including the assets seized from terrorist organisations, their members
and sponsors. 

In its first report to the Security Council on the activities of the Working Group, the
Chairman explained that the members of the Working Group agreed to conduct the
activities of the Working Group in two phases.222 During the initial information phase,
views and perspectives would be gathered. To this effect, not only Security Council
members were invited to express their views, but also non-members would be given
the opportunity to explain their ideas. During the second phase, the recommendations
submitted to the Working Group would be considered. An informal meeting was held
on 27 April 2005, in which more than 50 states participated. Key to the work of the
Group would be to maintain transparency and openness in its work. 

Three main questions were on the agenda. The first was the question of the practi-
cal measures to be imposed against individuals, groups or entities involved in or
associated with terrorist activities other than those designated by the Al Qaida/Taliban
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Sanctions Committee. Under this rubric, members agreed to focus on the following
issues: the freezing of financial assets; preventing movement; preventing the supply
of arms; strengthening prosecution and extradition; curtailing recruitment and training;
preventing public provocation; and the use of the Internet.

The second issue concentrated on the victims of terrorism. On this topic, members
agreed to discuss support for victims and the possible establishment of a compensation
fund for them. However, it was considered premature to set up such a fund.

The third question related to the scope of the application of the measures against
terrorist individuals other than those falling under the scope of the 1267 Sanctions
Committee. Members agreed to discuss the question of establishing effective means
to identify those individuals, including the possibility of setting up a new Security
Council list that would identify those individuals and entities. Because of a lack of
consensus, however, agreement was not reached on expanding the list of individuals.

Another important aspect in Resolution 1566 (2004) is the first attempt by the Council
to formulate some sort of definition of terrorism. The Council thereby recalled that

‘criminal acts, including against civilians, committed with the intent to cause death or
serious bodily injury, or taking of hostages, with the purpose to provoke a state of terror
in the general public or in a group of persons or particular persons, intimidate a popula-
tion or compel a government or an international organisation to do or to abstain from
doing any act, which constitute offences within the scope of and as defined in the
international conventions and protocols relating to terrorism, are under no circumstances
justifiable by considerations of a political, philosophical, ideological, racial, ethnic,
religious or other similar nature,…’223

The fact that the Council referred to the international conventions and protocols
relating to terrorism, and did not draft its own understanding of terrorism, is, however,
a missed opportunity. There is, moreover, no reference to all the previous resolutions
in which the term ‘terrorism’ was already used. Nor is there a claim that ‘terrorism’ as
referred to in those resolutions should be understood to entail what is covered by this
definition. 

3.7 Concluding remarks

After the terrorist attacks of 11 September 2001, the Security Council became very
active with regard to combating terrorism. While in the period from 1970 until
September 2001 the Council adopted 21 resolutions on this topic, after 9/11, in only
a few years it surpassed that amount of resolutions (see Table II for the timeline of the
resolutions adopted after 9/11 and their qualification). Characteristic is the fact that the
Council now considers terrorism as such to constitute a threat to international peace
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and security per se. The Council henceforth used Chapter VII as the legal basis for its
resolutions, whether explicitly or implicitly, far more often than before the attacks of
9/11. 

It becomes clear that the Council is developing a strategy on combating terrorism
which, on the one hand, builds on an extensive targeted sanctions system, and, on the
other, on a system that is proactive and instructs member states to implement general
measures. The latter had, prior to 9/11, been the exclusive terrain of the General
Assembly. 

Clearly, shortly after 9/11, its first reaction was to implement measures as quickly
as possible, with little concern for the negative consequences or the political support
in the international community outside the Security Council. Over the years, changes
and improvements have been made both to the content and the procedure of decision-
taking (see more elaborately on this subject chapter VII), for example in the work of
the three main committees involved with aspects of combating terrorism, namely the
1267 Sanctions Committee, the Counter-Terrorism Committee assisted by the Counter-
Terrorism Executive Directorate, and the 1540 Committee. Table I in the Annex
provides an overview of their respective mandates and the measures that they have
adopted.

Table II shows the timeline of the adopted resolutions related to combating terror-
ism after the attacks of 11 September 2001. The same columns are included as in Table
I. The categories of measures are again coded to make it easier to oversee the different
kinds of measures taken in this period. In this period there are again three categories
of measures that have been adopted after a specific terrorist attack has occurred. These
categories are all underlined. The category of measures that is merely underlined
reflects resolutions adopted after a specific terrorist attack occurred. In this category
are those adopted resolutions that merely requested compliance or imposed classic
sanctions. The category of measures that is both underlined and in italics reflects the
group of resolutions adopted in relation to a specific terrorist attack, which were
followed by targeted sanctions against government officials. The category of measures
that is both underlined and in bold reflects the group of resolutions ordering targeted
sanctions against individuals and entities which are not necessarily related to the
government. The other three categories are represented as follows: The category of
measures that is just in italics reflects a category of resolutions on terrorism in general
or on terrorist methods, without including any other measures except for a mere
general condemnation. The category of measures that is in bold reflects a category of
resolutions on terrorism in general, followed by legislative actions. And finally, the
category of measures that is represented in ‘normal fount’ consists of measures on
terrorism in general, followed by measures targeted against individuals. 
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Table II: Timeline of Security Council resolutions adopted after 9/11

Year Month Resolu-
tion

Topic Legal 
basis

Motivation Category/
qualification

2001 Sept.
2001

Res.
1368

Condemning the
attacks on the
WTC and the
Pentagon

No Chap-
ter men-
tioned

Principles and purposes of
the UN; international peace
and security; individual and
collective self-defence

Condemning spe-
cific terrorist at-
tack

Sept.
2001

Res.
1373

Terrorism in
general; legisla-
tive demands
concerning the fi-
nancing of terror-
ism; establishing
the CTC

Chapter
VII

Any act of international ter-
rorism constitutes a threat to
international peace and secu-
rity; individual and collec-
tive self-defence; states’
duty to refrain from organis-
ing, instigating, assisting or
participating in terrorist acts
in another state, or acquiesc-
ing in organised activities
within its state

Legislative ac-
tions on terror-
ism in general

Nov.
2001

Res.
1377

Acts of interna-
tional terrorism;
most serious
threats to interna-
tional peace and
security

No Chap-
ter men-
tioned

Declaration at ministerial
level: international peace
and security; purposes and
principles of the Charter;
social and economic
development; international
law

General resolu-
tion on terrorism

Nov.
2001

Res.
1378

Underlining 1267
regime and call-
ing for peaceful
solution

No Chap-
ter men-
tioned

Sovereignty, territorial
integrity, independence and
national unity; human rights
and humanitarian law; refer-
ence to prior resolutions

Targeted sanc-
tions against
persons other
than govern-
ment officials 

2002 Jan.
2002

Res.
1388

1267 regime:
exception to air
traffic ban and
the freezing of
assets concerning
Afghan airlines

Chapter
VII

Reference to prior resolu-
tions

Condemning spe-
cific terrorist at-
tack 

Jan.
2002

Res.
1390

1267 regime:
extending mea-
sures against
Usama bin Laden
etc.

Chapter
VII

International peace and
security

Targeted sanc-
tions against
persons other
than govern-
ment officials 

Oct.
2002

Res.
1438

Condemning the
attack on Bali

No Chap-
ter men-
tioned

Purposes and principles of
the Charter; international
peace and security

Condemning spe-
cific terrorist at-
tack
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Oct.
2002

Res.
1440

Condemning hos-
tage taking in
Moscow theatre
and demanding
the release of the
hostages

No Chap-
ter men-
tioned

Purposes and principles of
the Charter; international
peace and security

Demands related
to specific terror-
ist activities

Dec.
2002

Res.
1450

Condemning the
attack on Para-
dise Hotel in
Kenya and the at-
tempted missile
attack on Arkia
Israeli flight

No Chap-
ter men-
tioned

Purposes and principles of
the Charter; international
peace and security; Terrorist
Conventions

Condemning spe-
cific terrorist at-
tack

Dec.
2002

Res.
1452

1267 regime:
humanitarian ex-
ception to the
freezing of assets

Chapter
VII

Reference to prior resolu-
tion; Charter

Targeted sanc-
tions against
persons other
than govern-
ment officials 

2003 Jan.
2003

Res.
1455

1267 regime: im-
proving the sys-
tem and provid-
ing info. to the
Sanctions Com-
mittee for the
identification of
all listed

Chapter
VII

Charter, international law,
international peace and secu-
rity; 

Institutional
changes related
to Targeted
sanctions
against persons
other than
government offi-
cials

Jan.
2003

Res.
1456

Declaration on
international
terrorism

No Chap-
ter men-
tioned

International peace and
security; criminal character
of terrorism; danger of
WMD; aut dedere aut iudi-
care; international organised
crime; illicit drug traffick-
ing; money laundering;
illicit arms trafficking; the
Charter; international law;
relevant conventions and
protocols; human rights; hu-
manitarian and refugee law;
disarmament; non-prolifera-
tion; 

General resolu-
tion on terrorism

Feb.
2003

1465 Condemning the
bomb attack in
Bogota

No Chap-
ter men-
tioned

Purposes and principles of
the Charter; international
peace and security

Condemning spe-
cific terrorist at-
tack

Nov.
2003

1516 Condemning the
bomb attack in
Istanbul

No Chap-
ter men-
tioned

Purposes and principles of
the Charter; international
peace and security

Condemning spe-
cific terrorist at-
tack
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2004 Jan.
2004

Res.
1526

1267 regime:
Analytical Sup-
port and Sanc-
tions Monitoring
Team; encourag-
ing states to in-
form all those
listed of the
consequences

Chapter
VII

Charter; international law; Targeted sanc-
tions against
persons other
than govern-
ment officials;
and institutional
changes

March
2004

Res.
1530

Attacks in Ma-
drid; condemning
ETA

No Chap-
ter men-
tioned

Purposes and principles of
the Charter; international
peace and security

Condemning spe-
cific terrorist at-
tack

March
2004

Res.
1535

Revitalization of
CTC à CTED

No Chap-
ter men-
tioned

International peace and
security; the Charter; inter-
national law; human rights;
humanitarian and refugee
law; international coopera-
tion

Institutional
changes related
to legislative ac-
tions against
terrorism in
general

April
2004

Res.
1540

General resolu-
tion on the threat
of NBC weapons
by terrorists;
demanding leg-
islation by states

Chapter
VII

International peace and
security; arms control and
disarmament; regime of non-
proliferation; illicit arms
trafficking; 

Legislative ac-
tions on terror-
ism in general

Octo-
ber
2004

Res.
1566

Establishing
working group to
consider and sub-
mit recommenda-
tion to the Coun-
cil on practical
measures to im-
pose against indi-
viduals, groups,
or entities in-
volved in or asso-
ciated with ter-
rorism; definition
of terrorism

Chapter
VII

International peace and se-
curity; the Charter and
international law; interna-
tional human rights; refu-
gees and humanitarian law;
social and economic
development; 

Measures against
individuals re-
lated to terrorism
in general

2005 July
2005

Res.
1611

Condemning the
attack on the
London Under-
ground

No Chap-
ter men-
tioned 

Principles and purposes of
the Charter; international
peace and security; reference
to prior resolutions

Condemning spe-
cific terrorist at-
tack
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July
2005

Res.
1617

1267 regime:
revision of Com-
mittee guidelines;
statement of case
requirement in-
troduced; extend-
ing scope of cate-
gory of listing

Chapter
VII

Reference to prior resolu-
tions; Charter and interna-
tional law; international
peace and security 

Targeted sanc-
tions against
persons other
than govern-
ment officials;
institutional
change related
to targeted sanc-
tions

Aug.
2005

Res.
1618

Condemning ter-
rorist attacks in
Iraq

No Chap-
ter men-
tioned

Independence, sovereignty;
unity; territorial integrity;
stability and democracy;
international peace and secu-
rity; Charter

Condemning spe-
cific terrorist at-
tack

Sept.
2005

Res.
1624

On international
terrorism in
general; para-
graph on incite-
ment of terrorism

No Chap-
ter men-
tioned

Reference to prior resolu-
tions; international peace
and security; international
law; human rights; refugee
and humanitarian law; social
and economic development;
relevant human rights con-
ventions; relevant counter-
terrorism Conventions; 

General resolu-
tion on terrorism

2006 April
2006

Res.
1673

Extending the
mandate of the
1540 Committee

Chapter
VII

International peace and
security; arms control and
disarmament; regime of non-
proliferation; illicit arms
trafficking;

Legislative ac-
tions on terror-
ism in general

Aug.
2006

Res.
1699

Encouraging MS
to cooperate with
Interpol when
implementing
sanctions; and
using the tools
offered by Inter-
pol

No Chap-
ter men-
tioned

International cooperation General
recommendation
to make institu-
tional improve-
ments to sanction
regimes

Dec.
2006

Res.
1730

Adopting a
general de-listing
procedure for all
Sanctions Com-
mittees; estab-
lishing a focal
point to receive
de-listing
requests.

No Chap-
ter men-
tioned

Reference to the contribu-
tion of sanctions as an im-
portant tool in the mainte-
nance of international peace
and security; emphasis on
belief that sanctions should
be carefully targeted in sup-
port of clear objectives and
implemented in ways that
balance effectiveness against
possible adverse conse-
quences

Institutional
change related
to targeted sanc-
tions
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Dec.
2006

Res.
1735

1267 regime :
Reformulation of
the regime, in-
cluding all the
institutional
changes to the
procedures; cover
sheet for submis-
sion to consoli-
dated list; guide-
lines for the
Monitoring
Team; qualifica-
tion of the regime
as preventative in
character

Chapter
VII

Reference to prior resolu-
tions; international peace
and security; Charter;
international law; interna-
tional co-operation

Targeted sanc-
tions against
persons other
than govern-
ment officials;
institutional
change related
to targeted sanc-
tions

2007 Dec.
2007

Res.
1787

Extending the
mandate of the
CTC

No Chap-
ter men-
tioned

Any act of international ter-
rorism constitutes a threat to
international peace and secu-
rity 

Legislative ac-
tions on terror-
ism in general

2008 March
2008

Res.
1805

Extending the
mandate of the
CTED

No Chap-
ter men-
tioned

Any act of international ter-
rorism constitutes a threat to
international peace and secu-
rity;

Legislative ac-
tions on terror-
ism in general

April
2008

Res.
1810

Extending the
mandate of the
1540 Committee

Chapter
VII

International peace and
security; arms control and
disarmament; regime of non-
proliferation; illicit arms
trafficking;

Legislative ac-
tions on terror-
ism in general

June
2008

Res.
1822

1267 regime: im-
provement in the
accessibility of
information lead-
ing to listing, re-
view and main-
tenance of
Consolidated
List; responsibil-
ity of Monitoring
Team; qualifica-
tion of regime as
preventative in
character.

Chapter
VII

Reference to prior resolu-
tions; international peace
and security; Charter; inter-
national law; human rights,
refugee, and humanitarian
law; international coopera-
tion

Targeted sanc-
tions against
persons other
than govern-
ment officials;
institutional
change related
to targeted sanc-
tions

The overview in this table first of all shows that the Security Council only referred to
Chapter VII of the Charter when an enforcement measure was adopted, or a mandate
was changed or extended. This is, henceforth, also the case when the Council adopted
legislative measures. A majority of the resolutions that have been adopted by the
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Council in this period are related to a specific terrorist attack that had occurred. Within
that category, it becomes clear that the enforcement measures that have been adopted
are all targeted against individuals or entities, and not against governments or govern-
ment officials. This is clearly different from the previous period, in which the targeted
sanctions against individuals not related to a government were obviously a new kind
of measure.
 Whereas in the previous period the Council had already adopted some resolutions
that related to terrorism in general or in general to specific terrorist methods, during
the period after 9/11 the Council continued to deal with terrorism in general. The
adoption of legislative measures to deal with terrorism in general or in general to deal
with specific terrorist methods, however, is a new category. The Council even goes as
far as to adopt a resolution on terrorism in general, in which it also prepared the
possibility of adopting measures to target individuals and entities involved in terrorism
in general. In this last category, the two trends of development concerning Security
Council measures, namely the adoption of an extensive system of targeted sanctions
and the adoption of legislative resolutions that deal with terrorism in general, are
combined in one new kind of measure. 

4 CONCLUSION

The commitment of the United Nations to contribute to the fight against terrorism is
clearly not limited to the involvement of the General Assembly. The Security Council
has over the years developed its own policy in dealing with this issue. While its first
resolutions were either limited to reactions to specific terrorist attacks, or merely
recommendations to member states to develop policies to prevent terrorists from using
specific terrorist methods, especially after the attacks of 11 September 2001 it became
very actively involved with this topic. By qualifying all terrorist attacks as a threat to
international peace and security, the Council referred to its primary responsibility
under the Charter to restore and maintain international peace and security. 

The period after 11 September 2001 can, moreover, be qualified as a period in
which the Security Council has been developing new measures to deal with this
unconventional threat to international peace and security. Stretching its powers by
acting as a quasi-legislator and quasi-court, the Council has been putting a lot of
pressure on states to abide by these policies. The swift reactions immediately after the
attacks of 9/11 and the subsequently adopted measures have, however, been modified
and remodelled so as to either give in to some of the criticisms of states, or to become
more effective by further institutionalising, for example, the subsidiary organs bur-
dened with the task of implementation and monitoring. 

Furthermore, the Council has, after some hesitation, also taken up the task of
bringing more co-ordination into the work of the different organs and co-operation
between them in order to bring more synergy in the counter-terrorism policy and to
guarantee a more comprehensive approach. One aspect that also plays a role in this
respect is the attention that is paid to respect for human rights. Compared to the
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practice of the General Assembly (see chapter IV), it can be established that there is
no attention for the aspects of root causes and economic development in the counter-
terrorism policies, which do play a role on the agenda of the General Assembly. The
General Assembly in that respect has adopted a more comprehensive approach,
including both repressive and preventive measures in its policy.
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1 Thomas M. Franck, The Power of Legitimacy among Nations, New York/Oxford: Oxford University
Press, 1990, p. 47.

271

CHAPTER VI
THE LEGALITY AND LEGITIMACY OF

GENERAL ASSEMBLY MEASURES

IN COMBATING TERRORISM

1 INTRODUCTION

Chapter III dealt with the different powers which the General Assembly can use to
contribute to a comprehensive approach to combating terrorism, while chapter IV gave
an extensive overview of the measures taken by the General Assembly in the fight
against terrorism.

In this chapter the question of whether the General Assembly has best contributed
to the fight against terrorism occupies central stage. To that extent, an analysis will be
made of the formal effectiveness of the measures, which follows from the legality and
legitimacy of the measures taken.

The legality of measures taken by the General Assembly follows from the legal basis
that provides the Assembly with the competence to take a specific action or adopt a
measure. Although there is no practice of mentioning the legal basis of each measure
or action by referring to the specific articles in the Charter of the United Nations, the
broad scope of the powers of the General Assembly provides the Assembly with such
a wide range of possibilities that it is safe to conclude that all the activities undertaken
by the General Assembly are within its powers. The only limitation to its powers lies
in the primary responsibility of the Security Council in the field of the maintenance of
international peace and security. 

Testing the legitimacy level of General Assembly resolutions is not as easy as
testing their legality. Franck argues that a measure’s degree of legitimacy influences
the voluntary compliance with that measure.1 This, of course, implies that compliance
is needed, in the sense that action should preferably follow from the measure. The way
that General Assembly resolutions are drafted differs from classical international law
obligations which Franck used as a reference to develop his model. They are also
different from the way Security Council resolutions are negotiated, which potentially
have a more demanding character. While it is within the power of the Security Council
to adopt binding decisions, the General Assembly can only adopt binding decisions
when dealing with internal matters. Most other resolutions have the character of a
recommendation and are invitations to (all or some) member states or other interna-
tional organisations, or occasionally to individuals, to adhere to the statements of
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measures in the resolution. Since the General Assembly recommendations lack binding
force, testing the legitimacy and thus the pull towards compliance of these General
Assembly resolutions will take a different form from the same test when applied to
Security Council resolutions. 

However, General Assembly resolutions strive for the accomplishment of a certain
effect, for example that states devote attention to the finding of a peaceful solution for
the problem of terrorism, motivating them to become parties to relevant treaties, and
inviting states to take measures on a national level, and make proposals for a solution
to the problem of terrorism. 

In these resolutions, one also finds a reaffirmation of certain principles that should
be taken into account when dealing with the problem of combating terrorism, such as
the reaffirmation of the right to self-determination, or the condemnation of the use of
repressive and terrorist acts by regimes against their people. In these kinds of resolu-
tions, the goal is to underline certain principles that have a history in the United
Nations, or to formulate new principles with the purpose of setting a standard. 

Testing the legitimacy of this General Assembly resolution will therefore make it
possible to assess the authority of the resolution, and indeed the compliance with and
the feasibility of the different aspects of the resolution. The outcome of this research
will therefore also contribute to a discussion on the effectiveness of the General
Assembly in combating terrorism, and will either underline the criticism and scepti-
cism that is so commonly expressed among practitioners and academics, or will refute
these arguments. 

The indicators that will be used to assess the legitimacy of the General Assembly
measures are: the determinacy, the symbolic validation or pedigree, the coherence and
the adherence of the measure. Whereas the degree of determinacy depends on the
language used in the measure and the degree of clarity in the meaning and purpose of
the measure, the symbolic validation relates to the deep-rooted nature of the measure
in the traditions of the organisation. This depends on the way the measure connects to
well established principles that form the basis of the existence of the United Nations,
and can be considered to be the hallmark principles of the organisation. 

The coherency of a measure is not the same as its consistency. Whereas consistency
is about treating like cases alike, coherency allows for a different treatment of similar
cases, as long as the difference can be legitimated in a principled way. The degree of
a measure’s coherence also relates to the expectation that action will be taken given
a certain situation, and the knowledge that certain kinds of measures have been
adopted in earlier cases that show similarities with this situation. Considering the
practice of the General Assembly over the years in relation to security issues in
general, terrorism in particular, or any other topics that are related, a certain kind of
measure can thus be expected to be adopted to fit the pattern, and to attain a high
degree of coherency. 

The adherence of a measure relates to the rules about rules, and the ultimate rule
of recognition, which can be found in the international community itself because of the
expectation of reciprocity. The degree of adherence of a General Assembly measure
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can be measured when taking into account the way the resolution relates to the
established international rules and principles that are applicable to the specific subject.
Measures that formulate recommendations that are contrary to predominantly valid
rules that apply to the international community as a whole, lack a satisfactory degree
of adherence. The voting rates for a measure can also be an indication of the degree
of a measure’s adherence. A measure adopted without a vote obviously sends a
stronger message than a measure that has been adopted with a small majority of the
votes.

In the next sections, the measures taken by the General Assembly will be evaluated as
to their legality and legitimacy. The period before 1972 will only be briefly examined
with regard to the legality of the measures, since in this period the Assembly was not
yet explicitly committing itself to combating terrorism. 

Of the measures taken in the following periods, the legality and especially the
legitimacy of all the resolutions will not be examined, but a selection will be made of
the most important resolutions, and those that have introduced new aspects to the fight
against terrorism. 

In an attempt to visualize the difference in the degree of legitimacy between the
various measures adopted by both the General Assembly and the Security Council, as
well as to show the change in the degree of legitimacy with the development of a
certain instrument throughout the succeeding resolutions, the results of the assessment
of the indicators of legitimacy will also be placed in Table II in the Annex for the
period 1972-2001 and Table III for the period post-11 September 2001. The Tables
with the results of the assessment of the Security Council resolution will be placed in
Table IV - X in the Annex. In these tables, the degree of determinacy and legitimacy
of (a certain paragraph of) a resolution will be marked with --, -, +/-, + or ++, depend-
ing on the degree (a very low degree being --, and a very high degree being ++). The
indicator of symbolic validation and pedigree will be marked with -, +/- or +, or with
0 if it is not applicable. The indicators’ coherence and adherence will be marked with
-, +/-, +.

When a measure has a (very) low degree of legitimacy, it has a low score in more
than one indicator, and no high scores to compensate. A measure with a low degree of
legitimacy does not pull towards compliance, which will result in the possible ineffec-
tiveness of the measure. A measure with an average degree of legitimacy has either
scored an average on all indicators, or has a low score on one indicator, which has
been compensated by a high score on one or more other indicators. The pull towards
compliance of a measure with an average degree of legitimacy is not very strong.
Improvements to the measure can increase the degree of legitimacy and improve its
effectiveness. A measure with a (very) high degree of legitimacy has a high score on
two or more of the indicators. This measure’s pull towards compliance is strong, which
predicts that this measure will have formal effectiveness. 
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2 BEFORE 1972

The resolutions adopted in the period prior to 1972 in the different categories of
aspects that contribute to a comprehensive approach to combating terrorism all fall
within the material scope of the competence of the General Assembly, as was ex-
plained in chapter IV. The General Assembly has especially played its role as a
political forum by discussing and considering issues in the field of peace and security,
decolonisation, democratisation, disarmament, and economic development, and
making recommendations for international cooperation, or formulating political goals
if needed. The Assembly also played an important role as a norm creator by develop-
ing the regime of human rights and negotiating different issue-specific conventions on
terrorism. The role as a fact-finder and researcher was especially fulfilled by the
different reports that have been drawn up on, for example, health issues. As stated, its
role as a coordinator in the comprehensive approach to combating terrorism did not
yet materialise, since the topic as such was not yet on the Assembly’s agenda.

Some of the issues that the General Assembly dealt with in this period that fall
within one of the ten categories were also on the agenda of the Security Council.
However, there has never been an overlap in the activities of both organs that would
result in a limitation on the activities of the Assembly, since either the General
Assembly dealt with the issue in a more general manner, or the Security Council was
blocked by a veto, leaving the matter untouched.

3 THE PERIOD 1972-2001

3.1 Introduction

The analysis of the legality and especially the legitimacy of the measures taken by the
General Assembly in this period will focus on some selected resolutions, since it
would be going too far to test the legitimacy of all General Assembly measures. The
selection of resolutions that will be scrutinised concerns, in the first place, the very
first resolution adopted on measures against terrorism. The next resolutions that will
be examined are selected because they add a new element to the measures adopted by
the General Assembly, and will therefore be analysed with regard to that specific new
element. These concern Resolution 34/145 on state-sponsored terrorism, Resolution
39/159 on state terrorism, Resolution 40/61 on the general condemnation of terrorism,
Resolution 44/29 on the central role of the United Nations in combating terrorism and
the role of other organisations, Resolution 49/60 on the Declaration on combating
terrorism, and, finally, Resolution 51/210 on the establishment of the Ad Hoc Commit-
tee and the supplement to the Declaration. Finally, the resolution adopting the text of
the International Convention on the Suppression of Terrorist Financing will be
examined as an example of the sectoral conventions adopted by the General Assembly.
The resolutions adopted in relation to the role of human rights while combating
terrorism will be examined for the period after the attacks of 11 September 2001.
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As is the case with most resolutions, no specific articles of the UN Charter are men-
tioned that would function as a legal basis for the resolutions adopted by the General
Assembly on the topic of terrorism in the period from 1972 onwards. It is however not
difficult to point to those articles in the Charter that provide the necessary powers to
the General Assembly to adopt these resolutions. Except for some cases, the legality
and thus the legal basis of the resolutions is considered to be undisputed, and therefore
not interesting to explore. For Resolution 3034, however, as the very first resolution
on this topic, its legal basis will be examined. 

3.2 Resolution 3034: the very first General Assembly resolution on terrorism

To take the first resolution (3034) of the General Assembly as an example, it is clear
that with regard to the material scope of this resolution, it touched upon aspects of
human security, respect for fundamental rights, the rights to self-determination, the
principle of non-intervention, the principle of territorial integrity, and the purpose of
developing friendly relations among states, all of which fall within the scope of the
powers of the General Assembly, and can be found in the purposes and principles of
the Charter as well as in articles 10, 11, 13, and 14.

Also the instruments used by the General Assembly in this resolution find their
legal basis in different articles of the UN Charter, and thus fall within the powers of
the General Assembly. The General Assembly in this resolution discusses and con-
siders the topic; recommends member states to devote their attention to it by finding
solutions to the underlying causes of the problem; recommends states to become
parties to the existing conventions dealing with aspects of combating terrorism; invites
states to take measures at the national level and to consider the subject and submit
observations, including concrete proposals for finding solutions, to the Secretary-
General; requests the Secretary-General to make an analytic study of the observations
made by the member states; and establishes an Ad Hoc Committee for considering the
observations made by the states and to submit a report with recommendations for
possible cooperation for the elimination of the problem. The legal basis for these
instruments can be found inter alia in articles 10, 11, 13, and 22 of the UN Charter.
The limits to the powers of the General Assembly that follow from article 12 of the
Charter are not applicable to this situation. 

Although a non-binding measure, this resolution does indeed strive to accomplish
something. As stated earlier (section 3.1, chapter IV), the contribution of this resolu-
tion to the concrete solution of the problem of terrorism might not be very great, but
its importance lies in the fact that it puts the subject of combating terrorism on the
international agenda. Moreover, it gives out the signal that terrorism is not a mere
security issue, but should be dealt with in a comprehensive manner, hence the referen-
ces to the causes of terrorism. This resolution also strives to accomplish a certain
specific effect, namely that states devote attention to the finding of a peaceful solution
for the problem of terrorism, motivating them to become parties to the relevant
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and despair and which cause some people to sacrifice human lives, including their own, in an attempt
to effect radical changes.’
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treaties, and inviting states to take measures on a national level, and make proposals
for a solution to the problem of terrorism. The effectiveness of these purposes, and
hence the pull towards compliance of these aspects, depends on the degree of legiti-
macy of these requests in the resolution.

In the same resolution, the General Assembly also reaffirmed the right to self-
determination, condemned the use of repressive and terrorist acts by regimes towards
peoples, and decided to establish an Ad Hoc Committee. These first two aspects do not
strive for compliance, but intend to underline certain principles that have a history in
the United Nations. The latter is a clear decision with an internal effect. 

Testing the legitimacy of this General Assembly resolution will make it possible
to assess its authority, and indeed the compliance and the feasibility of the different
aspects of the resolution.

The first of Franck’s indicators is the rule’s determinacy. The question posed is thus
whether the message that follows from the resolution is clear. The first paragraph of
interest to this test is paragraph 2, in which states are urged ‘to devote their immediate
attention to finding just and peaceful solutions to the underlying causes which give rise
to such acts of violence.’ 

It seems that one has to read this paragraph in combination with the title of the
resolution2 in order to get a clue as to which causes are meant, namely misery, frustra-
tion, grievance and despair. ‘Such acts of violence’ are also further clarified in the title
of the resolution, namely acts of terrorism that endanger or take innocent human lives
or jeopardise fundamental freedoms in an attempt to effect radical changes by scarify-
ing human lives, including their own. One gets the impression that the General
Assembly gave a clear message to the states that they have to devote their immediate
attention to finding solutions to these causes. Also it clarified that not just any solution
will do, but that ‘just and peaceful’ solutions have to be pursued. 

Although the qualification ‘just and peaceful’ does not give a black and white
answer to which solution does fulfil this requirement and which does not, it should be
read in the context of the purposes and principles as well as the practice of the United
Nations, which provides for a framework for the further interpretation of this qualifica-
tion. To follow Franck’s argumentation, one could say that as far as the substantive
(textual) determinacy of this aspect of the rule is not sufficient, the procedural (institu-
tional) side of determinacy provides for a framework for further clarification. This
could be the case because there are clear instructions on the kind of procedure that can
be followed to clarify the meaning of the measure in each particular case.
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There is, however, also a less determinant aspect to this paragraph, namely the
extent of the effort demanded from states. Since there is neither any information on
how much effort is demanded from the states, nor any institution to check these efforts,
this aspect of the paragraph seems to leave some question marks. 

The determinacy of paragraph 5 of the resolution, in which states are invited to
become parties to the existing treaties which relate to various aspects of the problem
of international terrorism, is quite clear. The action required from states to accept the
invitation is sufficiently clear, namely to sign and ratify those treaties that already exist
in the area of combating terrorism. Although the existing treaties are not mentioned
in this resolution, there can be no doubt about which ones are meant, and thus this
paragraph is perfectly clear in its determinancy. 

Paragraph 6 of the resolution, on the other hand, does not have the same degree of
determinacy. In this paragraph states are invited to take all appropriate measures at the
national level with a view to eliminating the problem. Although it is not clear what
does qualify as appropriate, it is clear that while taking measures states should respect
the inalienable right to self-determination, as laid down in paragraph 3 of this resolu-
tion. Moreover, the extent of the problem that states have to deal with has not been
specified, other than terrorism in general. While in paragraph 2 reference is made to
the causes of terrorism, which were defined in the title of the resolution, no delimita-
tion or definition of terrorism has been given in this resolution, which would clarify
the extent of the problem that states are supposed to deal with.

Also paragraph 7 of the resolution does not excel in a high degree of determinacy.
It invites states to consider the subject-matter urgently and to submit observations to
the Secretary-General by 10 April 1973, including concrete proposals for finding an
effective solution to the problem. Although the date before which states had to submit
their observations and solutions to the Secretary-General is of course of the highest
degree of determinacy, other than that it does not give a clue as to the extent and the
quality of the observations and solutions states have to present. An observation such
as ‘terrorism is very dangerous and could pose a threat to our country’ would, accord-
ing to the instruction, just as well fulfil the request of the General Assembly as the
observation made by a state, which submits an extensive report on the specific threats
that terrorism posses in its own state.

Paragraphs 3 and 4 of the resolution, in which the inalienable right to self-determi-
nation and the independence of all peoples is reaffirmed, and the continuation of
repressive and terrorist acts by regimes is condemned, has a high degree of determi-
nacy. The reference made in paragraph 3 to the purposes and principles of the Charter,
and the qualification of the ‘legitimate’ right to self-determination, moreover further
set the framework within which these paragraphs should be interpreted, once again
providing for procedural legitimacy, as far as the substantive legitimacy does not
suffice. 

Finally, paragraphs 8, 9 and 10 of the resolution have, as stated, an internal impli-
cation. The degree of determinacy of these paragraphs is very high. It is clear that the
Ad Hoc Committee should consist of 35 members, which have to be appointed by the
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President of the General Assembly, bearing in mind the principle of equitable geo-
graphical representation. The mandate of the Ad Hoc Committee is also quite clearly
stated in paragraph 10.3 The Secretary-General will, as stated in paragraph 8, submit
an analytical study of the observations made by the states to the Ad Hoc Committee,
which will in its turn consider these observations and make recommendations in its
report. While considering the observations the Ad Hoc Committee also has to bear in
mind the right to self-determination, which provides for a framework of reference.

Overall, the degree of determinacy of this resolution is very high, even though
some paragraphs lack determinacy.

The second indicator of Franck’s legitimacy test is the rule’s symbolic validation,
ritual or pedigree. This resolution does not have any reference to symbolic validation
or ritual, but paragraphs 3 and 4 of the resolution do have a certain degree of pedigree,
since they refer to the ‘inalienable’ (paragraph 3) and the ‘legitimate’ (paragraph 4)
right to self-determination, thereby referring to the deep-rooted nature of the rule.

Franck’s third indicator, the coherence of the rule, would, with regard to this resolu-
tion, deal with the principled way in which this resolution relates to other rules in the
system. Since this is the first resolution in which the General Assembly dealt with the
problem of terrorism, there is no use in testing its consistency with regard to that
specific topic. The purpose of the resolution, however, does fall within the purposes
of the organisation in general and more specifically within the purposes of the General
Assembly, namely to maintain international peace and security, to develop friendly
relations among nations, to respect principles of self-determination of peoples, to
achieve economic development, and to promote and respect human rights. 

Although this was the first time that it had dealt with terrorism, the General
Assembly has acted similarly while dealing with other problems. The reference made
to the Declaration on Principles of International Law concerning friendly relations and
cooperation among states in accordance with the Charter of the United Nations4 is yet
another indicator of this aspect. Judging from that comparison, there does not seem to
be any incoherence in this resolution. 

Finally, the fourth indicator of Franck’s legitimacy test deals with the adherence of the
rule. The question is thus how the resolution is nested in the system of UN rulemaking.
Clearly, the resolution has been adopted according to the relevant procedures; although
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it does not mention a specific article as the legal basis for its adoption, it does fall
under the scope of the powers of the General Assembly, and the United Nations in
general. The international community has with the creation of the United Nations
clearly placed the task upon the organisation to deal with problems which threaten the
security of peoples. The ultimate rule of recognition thus clearly lies within the will
of the international community.

All in all, one could conclude that the degree of legitimacy of this resolution is quite
high. Although the determinacy of some of the paragraphs could do with some further
clarification, one should remember that this resolution was the first in – what would
become - a long tradition of General Assembly resolutions on the topic of terrorism.
In the following resolutions some of the indeterminacies in this resolution will be
clarified. 

3.3 Resolution 34/145: on state-sponsored terrorism

The next interesting resolution for a legitimacy test is Resolution 34/145 of 1979. The
paragraphs of interest in this resolution for the purpose of this analysis concern the
paragraph on the first general condemnation of all acts of international terrorism which
endanger or take human lives or jeopardise fundamental freedoms,5 and the paragraph
on the call on states to refrain from sponsoring terrorism.6

The determinacy of the paragraph on the general condemnation of acts of interna-
tional terrorism is not of a very high degree, neither from a substantive nor from an
institutional perspective. The purpose of this paragraph is to condemn certain behav-
iour, a condemnation that is supposed to set – at least – a moral standard for the entire
international community. Clearly, the intention is to be very strong in its condemna-
tion, since the General Assembly stresses that it ‘unequivocally’ condemns these acts.
It is unclear, however, what kind of behaviour is condemned, since ‘acts of interna-
tional terrorism’ are not defined, other than that they endanger or take human lives or
jeopardise fundamental freedoms. It is however not possible to differentiate acts of
international terrorism from other criminal acts by merely using the phrasing that these
acts endanger human lives. 

The textual indeterminacy is a direct consequence of the lack of agreement within
the international community on a definition of terrorism. The elaborate discussions in
the Ad Hoc Committee on the definition of terrorism are proof of that (see chapter IV).
The lack of textual clarity is, moreover, not compensated by any link to a framework
that would provide for interpretation rules, therefore also lacking institutional determi-
nacy.
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This is different for the call on states to refrain from sponsoring terrorism. Al-
though the fact remains that terrorism is not defined, the resolution is quite clear as to
the kind of state behaviour that is undesirable. The resolution explains that ‘organiz-
ing, instigating, assisting or participating in acts of civil strife or terrorist acts in
another State, or acquiescing in organized activities within their territory directed
towards the commission of such acts’ are all considered to be undesirable behaviour.

The paragraph, moreover, refers to the fact that these kinds of activities are pro-
hibited under international law, and that states should fulfil these obligations. The
preamble to the resolution also recalls the Declaration on Principles of International
Law concerning Friendly Relations and Cooperation among States in accordance with
the Charter of the United Nations,7 the Declaration on the Strengthening of Interna-
tional Security,8 the Definition of Aggression9 and the Protocols Additional to the
Geneva Convention of 1949.10 The reference to international law obligations in general
and the referral to the different documents provide a further framework of rules that
could facilitate the interpretation of this obligation. The International Court of Justice
could even function as an authority with regard to the interpretation of these obliga-
tions. The degree of determinacy of this paragraph is therefore quite substantial, both
from a material point of view, as well as from an institutional point of view. 

The examined paragraphs of this resolution do not entail any reference to a form of
symbolic validation or ritual. It is also difficult to speak of a form of pedigree in these
paragraphs. The reference to international law obligations is more likely to be of im-
portance to the third element of Franck’s legitimacy test, namely the rule’s coherence.

The coherence of the rule relates to its consistency with other rules on the topic. This
resolution is one in a sequel of resolutions on the topic of measures to prevent terror-
ism. In that respect, it is clear that the General Assembly has embraced the subject. It
also refers to a framework of rules, such as the sectoral conventions on combating
terrorism that have already been adopted11 and general international law regulating
state behaviour. In this respect, the lack of a definition of terrorism is of no impor-
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tance, since the purpose of the Assembly to take action on this topic prevails and is
clearly consistent with the previous measures adopted on this topic.

With regard to the fourth indicator of Franck’s elements of a rule’s legitimacy, the
adherence of a rule, the same arguments apply as have been used to analyse the
adherence of the previous resolution. Again, there is no mention of a legal basis, but
the resolution has been adopted in accordance with the relevant procedures. The
international community clearly voiced its consent to place these topics within the
scope of the powers of the General Assembly, which provides the ultimate rule of
recognition. 

The degree of legitimacy of the paragraphs of Resolution 34/145 is, in conclusion, not
univocal. This follows mostly from its lack of determinacy with regard to the kind of
behaviour which the General Assembly wants to condemn. On the other hand, this
resolution, too, is part of a sequel of resolutions, and there were more to come, as well
as the international conventions on the topic that are drafted, which all add up to the
framework of measures which the General Assembly is establishing with regard to the
international community’s fight against terrorism.

3.4 Resolution 39/159: on state terrorism

Resolution 39/159 of 17 December 1984 on the inadmissibility of the policy of state
terrorism is a remarkable resolution, because it did not result in a sequel as most other
resolutions have done. It is moreover hardly imaginable that such a resolution could
be adopted nowadays, since military intervention to establish a regime change in order
to get rid of a dictatorial regime that is not respecting human rights and that is
threatening the international community is no longer an undeveloped area.

However, this resolution’s degree of legitimacy is quite high. The textual determi-
nacy is clear. Of course, terrorism is still not defined, so in that sense the condemna-
tion of ‘policies and practices of terrorism in relations between states as a method of
dealing with other states and peoples’12 is not completely clear. However, paragraph
3 and the preamble refer to the Charter of the United Nations and the principles of
sovereignty, non-intervention and the right of peoples to self-determination, from
which it follows that military intervention and occupation, forcible change in or
undermining of the socio-political system of states, destabilisation and overthrow of
their government and military action to that end, under no pretext whatsoever, can be
allowed. 

The framework of international rules is therefore there to help interpret the inad-
missibility of the policy of state terrorism. This also relates to the coherence of the
rule. Further, since the rule has been adopted in accordance with the proper procedures
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and in line with the purposes and principles of the United Nations, the adherence of
the rule also passes the test. In sum, the rule has a high degree of legitimacy. 

3.5 Resolution 40/61: condemnation of all acts of international terrorism

The General Assembly in Resolution 40/61 of 17 December 1979 unequivocally
condemns all acts, methods and practices of terrorism, wherever and by whomever
committed, including those which jeopardise friendly relations among states and their
security, as criminal. It seems as though the Assembly did not intend to differentiate
between terrorism committed by non-state actors and state actors in order to qualify
these acts as criminal. Apart from the still lacking definition of terrorism, the intention
of the Assembly was very clear, namely to condemn terrorist acts as criminal. Yet, the
lack of differentiation between state-terrorism and terrorism committed by non-state
actors does possibly create some confusion. 

Clearly, state terrorism or the activities as described in Resolution 39/159 are
prohibited under international law, but violations of these rules result in state responsi-
bility, according to general international law, and not in the criminal prosecution of the
state. Thus, condemning all terrorist acts, without any distinction as to who the
perpetrator of the act may be, devaluates the determinacy. This could easily be
remedied by differentiating between state terrorism and non-state terrorism. 

On the other hand, the intention of the Assembly is very clear, leaving no doubt as
to the fact that under no circumstances can any act of terrorism be legitimated, and
thus qualifying any such act as criminal. 

The fact that reference is made in the preamble to the different sectoral conventions
on the topic, which all criminalise the specific acts of terrorism that fall within their
scope, as well as the reference to the United Nations Charter and other principles of
international relations regulating state behaviour, provide for the framework of
international rules in which the present paragraph should be interpreted. Finally, the
resolution was adopted without a vote, which is a demonstration of the will of the
international community that this rule should be adhered to.

In conclusion, the condemnation of all terrorist acts as criminal could benefit from
some further clarification, but the way this statement is embedded in the existing and
accepted international rules, as well as the clear wish of the international community
to adopt this rule, gives it legitimacy.

3.6 Resolution 44/29: central role of the United Nations in combating terrorism

Concerning Resolution 44/29 of 4 December 1989, especially its coordination effort
will be examined with regard to its legitimacy, since this added a new element to the
earlier resolutions. There are several preambular and operative paragraphs in this
resolution that refer to the coordination of counter-terrorism activities within the
United Nations. 
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Coordination as such can take different forms. The Assembly as the central organ
to realize the coordination can either take account of the activities of other organs,
motivate or request other organs to act, or set up subsidiary bodies to exercise certain
coordinating tasks. These are instruments to coordinate the organisation, but it is also
possible to coordinate the substantive integration of different aspects that lead to
terrorism. It is however important that coordination efforts have a clear purpose, such
as the integration of different activities in order to make the sum of the activities
contribute to a comprehensive approach to combating terrorism. It is the legitimacy
of the underlying purpose of the coordination activities that is interesting for this
research. 

In Resolution 44/29 the Assembly, after recalling all the previous resolutions
adopted, as well as the reports and recommendations of the Ad Hoc Committee,
several principal resolutions, and the existing sectoral conventions in the field of
combating terrorism,13 took note of the Security Council resolution with regard to the
marking of explosives for the purpose of detection,14 and the taking of hostages.15 It
also took note of the work of the International Civil Aviation Organisation in the field
of research on the detection of plastic explosives,16 and urged the organisation to
intensify its work on devising an international regime to deal with this problem.17 The
Assembly also welcomed its efforts in promoting universal acceptance of, and strict
compliance with, international air-security conventions, as well as its recent adoption
of the Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation.18

The Assembly also welcomed the adoption by the International Maritime Organisa-
tion of the Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation and the Protocol for the Suppression of Unlawful Acts against
the Safety of Fixed Platforms located on the Continental Shelf.19 And it requested other
relevant specialised agencies and intergovernmental organisations, in particular the
Universal Postal Union, the World Tourism Organisation, and the International Atomic
Energy Agency, within the sphere of their respective competences, to consider what
further measures they would be able to usefully take to combat and eliminate terror-
ism.20

The Assembly was further mindful of the need to enhance the role of the United
Nations and the relevant specialised agencies in combating terrorism.21 It requested the
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Secretary-General to seek the views of the member states on the ways and means of
enhancing this role.22

On a more material issue, the Assembly called attention to the growing connection
between terrorist groups and drug traffickers,23 without proposing concrete actions to
deal with that problem. It also repeated its call on states to cooperate in the elimination
of the causes of terrorism, such as colonialism, alien domination and foreign occupa-
tion, racism and situations involving mass and flagrant violations of human rights and
fundamental freedoms.24

The coordinating purposes of this resolution thus consist of different aspects. In the
first place, the purpose is to place on the notice board all the different initiatives taken
by the organisation or by specialised agencies or organisations. In the second place,
the Assembly gave notice of its support for new activities, and even stimulated them,
thereby inexplicitly underlining that these activities contribute to a comprehensive
approach to combating terrorism. Thirdly, the Assembly pointed to the fact that more
actions by the United Nations are necessary, and it started to investigate how that goal
can be accomplished. And finally, it called attention to coordination in the different
fields of interest in order to enhance the comprehensive approach to combating
terrorism.

With regard to the determinacy of the resolution’s first purpose: coordination, it is
fair to say that the information which the Assembly decided to share is clear. It is also
clear that the Assembly intended to take notice of all kinds of different initiatives,
diverging from the initiatives by the Security Council to the initiatives of the Universal
Postal Union, in case this organisation decides to take action.

The determinacy of the resolution’s second purpose is not completely undisputed.
Although it is clear what the Assembly urged the ICAO to do, this is not the case for
the other relevant specialised agencies and intergovernmental organisations. Clearly,
the General Assembly did not have the authority to order any agency or international
governmental organisation to act in a certain manner; however, it could have been
more specific as to what kind of actions it would urge these agencies and organisations
to carry out. 

The request to the Secretary-General to seek the views of the member states on the
ways to enhance the role of the United Nations in combating terrorism, however, is a
clear invitation to make proposals for better coordination. It is also clear that the
General Assembly is of the opinion that the United Nations should play a central role
in combating terrorism.

Finally, the Assembly’s call for an integration of activities in different fields of
interest has a high degree of determinacy, in the sense that it pointed to the specific
fields of interest that it feels need to contribute to a comprehensive approach to
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combating terrorism. The Assembly did not, on the other hand, make concrete pro-
posals as to how these different fields should be integrated.

In this resolution, no reference is made to any kind of symbolic validation, pedigree
or ritual that could contribute to the resolution’s legitimacy. However, the practice of
the General Assembly shows that it is creating its own tradition in this field. Namely,
being the organ of the United Nations that functions as the spider in the web of all the
activities taken in the field of combating terrorism, which implies that the symbolic
validation is gradually developing. 

Thus, the determinacy of the resolution depends on the goal which the resolution
is trying to attain, and the symbolic validation or ritual depends on the Assembly’s
own tradition in this field. It is moreover this tradition that adds to the coherence of
this resolution. Clearly, the Assembly is building a system of rules with regard to
fighting terrorism. This is shown by the referral to previous resolutions adopted on this
topic, as well as the existing international conventions, and also to the resolutions that
set the more principled framework for the Assembly’s activities, such as the Friendly
Relations Declaration. The organ took the purposes of the Charter into account by
trying to approach the problem with a comprehensive strategy, integrating different
fields of interest and using different instruments to attain those goals. 

Finally, the last indicator of the resolution’s legitimacy, its adherence, follows from
the clear will of the international community as the ultimate rule of recognition that
the Assembly acts as a coordinating body in this field. This will was moreover ex-
pressed by the fact that the resolution was adopted without a vote.

In conclusion, this resolution does send some mixed messages with regard to the
legitimacy of its coordinating activities, but that mostly has to do with the fact that it
has not specified all activities. This is partly the case because the Assembly was just
starting to shape its coordinating activities, and the legitimacy could thus increase
when the Assembly would become more specific.

3.7 Resolution 49/60: Declaration on Measures to Eliminate International
Terrorism 

With Resolution 49/60 of 17 February 1995 the General Assembly approved the
‘Declaration on Measures to Eliminate International Terrorism.’ When the Assembly
adopted a declaration instead of an ordinary resolution, it intended to add a certain
status to the resolution that goes beyond the mere recommendatory character of other
resolutions, but rather expresses political or legal principles of particular importance.
This intention became especially clear in the operative paragraphs of the resolution,
in which the Assembly not only approved the Declaration, but also ‘invites the
Secretary-General to inform all states, the Security Council, the International Court of
Justice and the relevant specialized agencies, organisations and organisms of the
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adoption of the Declaration.’25 The Assembly also urged that every effort be made in
order for the Declaration to become generally known, and observed and fully imple-
mented,26 and that states should take all appropriate measures.27 The implementation
of the Declaration would, moreover, be followed closely by the Secretary-General,
who would also have to report thereon.28 In order for states to feel obliged to comply
with this resolution, it is therefore important that the Declaration has legitimacy. 

The Declaration kicked off with its solemn condemnation of ‘all acts, methods and
practices of terrorism, as criminally unjustifiable, wherever and by whomever commit-
ted, including those which jeopardize the friendly relations among states and peoples
and threaten the territorial integrity and security of states’.29 It also stated that these
acts constitute a grave violation of the purposes and principles of the United Nations,
and pose, moreover, a threat to international peace and security.30 It further qualified
acts intended or calculated to provoke a state of terror in the general public, a group
of persons or particular persons for political purposes as being criminal, and it declares
that these acts are under no circumstances justifiable, whatever the consideration of a
political, philosophical, ideological, racial, ethnic, religious or any other nature that
may be invoked to justify them.31

The formulation in paragraph 3 of the Annex was, at that time, the closest the
international community has ever come to a definition of terrorism.32 This is very
important for the degree of determinacy of this declaration. The fact that this resolution
was adopted without a vote is moreover an indication that the international community
agreed on this formulation and consequently the qualification as criminal, a violation
of the purposes and principles of the United Nations, and as a threat to international
peace and security.

Paragraphs 4 to 8 address the states, and are very specific on the kind of activities
from which states should refrain, or the kind of measures that states have to take. The
paragraphs cover both the situations of state and state-sponsored terrorism, as well as
terrorist acts committed by non-state actors. 

Thus, the degree of determinacy of this declaration is very high. The declaration
also belongs to the tradition of Assembly activities in the field of combating terrorism,
and is moreover coherent with the previous resolutions on this topic. Except for some
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elements, this declaration is after all mostly a repetition of previously accepted
measures. In the Declaration’s preamble, it is, furthermore, made clear that the
Assembly was guided by the purposes and principles of the Charter of the United
Nations, and it recalls a list of other declarations and covenants that set a framework
of rules with which this declaration is coherent. 

Finally, the consensus with which this declaration was adopted is proof of the
measure’s adherence, since the approval of the international community functions as
the ultimate rule of recognition. In conclusion, the Declaration on Measures to Elimi-
nate International Terrorism has a high degree of legitimacy. 

3.8 Resolution 51/210: Establishing an Ad Hoc Committee and 
Supplementing the Declaration

The Declaration on Measures to Eliminate International Terrorism was supplemented
by the adoption of the ‘Declaration to Supplement the 1994 Declaration on Measures
to Eliminate International Terrorism’, adopted by Resolution 51/210 of 16 January
1997 without a vote. In this supplement to the 1994 Declaration, the General Assembly
focused on the problem of the status of refugees and how it should be possible to
prevent any abuse of this protected status by terrorists, as well as on the political
offences exception in extradition treaties.

The purpose of this supplement to the 1994 Declaration is to give an authoritative
interpretation of the first concept and to call on states to interpret the second concept
according to the Declaration. The Assembly also urged states to act in accordance with
these interpretations. The fact that this resolution was adopted, just as the 1994
Declaration, without a vote, is illustrative of the conviction of the international
community of the correctness of the given interpretation. 

The Supplement to the 1994 Declaration recalled in its preamble that the Conven-
tion relating to the Status of Refugees33 does not provide a basis for the protection of
perpetrators of terrorist acts. Particularly important in this context are articles 1, 2, 32
and 33 of the Convention. 

The crucial paragraph in the Declaration reads: ‘The States Members of the United
Nations reaffirm that states should take appropriate measures in conformity with the
relevant provisions of national and international law, including international standards
of human rights, before granting refugee status, for the purpose of ensuring that the
asylum-seeker has not participated in terrorist acts, considering in this regard relevant
information as to whether the asylum-seeker is subject to investigation for or is
charged with or has been convicted of offences connected with terrorism and, after
granting refugee status, for the purpose of ensuring that that status is not used for the
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purpose of preparing or organizing terrorist acts intended to be committed against
other states or their citizens.’34

The significance of observing this interpretation is even more stressed by the fact
that this obligation is part of a system of anti-terrorist measures, as is made clear in
numerous ways in the resolution and the annexed Declaration. 

The above-mentioned paragraph of the Declaration has legitimacy, for several
reasons. The text, in the first place, is clear and very specific regarding the kind of
action that is required from states. There is therefore a high degree of determinacy. The
paragraph is, moreover, part and parcel of a system of rules on the granting of asylum
status, as well as of a system of anti-terrorism measures. This particular paragraph is
consistent with these systems, and is moreover nested in such a way as to be in
conformity with the human rights regime. Further, this text supplements the 1994
Declaration, symbolising the principled character of this supplement to the Declara-
tion, which was moreover also adopted by consensus, illustrating the collective will
of the international community to subscribe to this interpretation. 

Paragraph 6 of the supplement to the 1994 Declaration encouraged states, while
recognising the sovereign rights of states in extradition matters, when concluding or
applying extradition agreements, not to regard offences connected to terrorism as
political offences excluded from the scope of the agreement.

The degree of legitimacy of this particular paragraph is somewhat tricky, since
international definitions of both the concept of terrorism as well as the concept of
political offences are non-existent. This paragraph therefore lacks a certain degree of
determinacy. However, as was the case with the paragraph on asylum, this paragraph
should also be read in context with all the previous resolutions adopted on combating
terrorism, and is therefore first and foremost a call on states to adopt a certain attitude
in line with the previous resolutions on combating terrorism when dealing with
extradition cases. The coherence and adherence of this paragraph in relation to the
system and the explicit support given to this formulation by the entire international
community therefore counterbalance the paragraph’s low degree of determinacy,
thereby still giving it an average degree of legitimacy.
 
3.9 International Convention for the Suppression of Terrorist Financing

With Resolution 51/210 the General Assembly established the Ad Hoc Committee to
elaborate an international convention for the suppression of terrorist bombings and,
subsequently, an international convention for the suppression of acts of nuclear
terrorism.35 In Resolution 53/108, the drafting of an international convention for the
suppression of terrorist financing was added to the mandate of the Ad Hoc
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Committee.36 This was not the first time the General Assembly had established an Ad
Hoc Committee to elaborate a draft convention. This method was also used when the
International Convention Against the Taking of Hostages was drafted.37 On another
occasion, the negotiations took place within the Sixth Committee before the draft text
was presented to the General Assembly for adoption.38

Establishing a subsidiary body is in conformity with the General Assembly’s
powers, as laid down in article 22 of the UN Charter, when the Assembly deems it
necessary for the performance of its functions. In this case, that function would be the
development of international law through the drafting of several specific conventions.

The negotiations in the Ad Hoc Committee, as well as in the working group of the
Sixth Committee, resulted in the draft texts of the International Convention for the
Suppression of Terrorist Bombings,39 and the International Convention for the Sup-
pression of Terrorist Financing,40 that were subsequently presented to the Assembly
for adoption. No votes were necessary on both occasions. The International Conven-
tion for the Suppression of Acts of Nuclear Terrorism would be adopted without a vote
by the General Assembly after 11 September 2001.

Although the Conventions will not become binding until the necessary number of
ratifications have been submitted,41 it is interesting right from the adoption of the text
to examine the convention’s potential pull towards compliance, or legitimacy. Because
of its preventive, rather than repressive character, and because of the fact that it is of
a general, rather than of a sectoral character, the focus of analysing the legitimacy of
conventions on counter-terrorism will be on the International Convention for the
Suppression of Terrorist Financing.

The legitimacy of this convention is to a large extent influenced by its determinacy.
In this respect, the scope of the convention is of a special interest to the assessment of
the degree of determinacy, especially considering the long drawn-out negotiations on
a definition of terrorism. Since this convention does not deal with a specific form of
terrorism, but with the financing of terrorism in general, the articles defining the scope
of the convention need to be clear in order to secure the necessary pull towards
compliance. 
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Culley argues that the convention lacks a clear determination of what constitutes
the financing of terrorism.42 This, according to him, follows from the fact that the
definition of terrorism for the purpose of this convention is derived from earlier
terrorist conventions, and is therefore unclear. This, he continues, has paved the way
for even wider definitions in the implementation of the legislation in, for example, the
US, the UK and Canada.43

There are, however, other aspects to take into account as well when assessing its
determinacy. Probably to stay on the safe side during the negotiations, the scope of the
convention has been narrowly drafted, in the sense that it only criminalises direct or
indirect financing of terrorist acts committed by individuals, and does not include any
kind of state(-sponsored) terrorism. It, moreover, only criminalises, apart from the
terrorist acts described in the previous sectoral conventions listed in the annex to the
convention, the financing of those acts that cause death or serious bodily injury. Acts
that only cause damage to, for example, buildings or the environment apparently fall
outside the scope of the convention. On the other hand, the convention criminalises
preparation activities very precisely, as well as any form of complicity.44 Another key
element is the fact that the Convention criminalises fund-raising as a separate act,
irrespective of whether the terrorist act for which the funds were raised has actually
been committed. 

The convention also very specifically lays out the different measures that states
have to take,45 as well as the cooperative measures required by way of punitive
action.46 Not fulfilling the obligations that follow from the convention would clearly
entail state responsibility. This would also include the different procedural guarantees
and diplomatic protection rules that have been stipulated in the treaty. In sum, the text
of the convention is very precise and therefore has a high degree of determinacy. 

Although this convention has a different character compared to the previous
sectoral conventions, because of its more preventive character, it is still consistent with
the set of rules previously adopted. To define its scope, the convention refers to these
previous sectoral conventions. It also underlines and integrates the obligations that
follow from the human rights regimes, such as the rights of a suspect,47 and the
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prohibition of discrimination.48 Moreover, it stresses that states parties have to carry
out the obligations under this convention in a manner consistent with the principles of
sovereign equality, territorial integrity and non-intervention in the domestic affairs of
other states. Furthermore, it is stated that this convention shall not affect other rights,
obligations and responsibilities of states and individuals under international law, in
particular the purposes of the UN Charter, international humanitarian law and other
relevant conventions. For these reasons, one can conclude that this convention has
consistency in the way it relates to a system of rules that are applicable in this context.

On the matter of adherence to the convention, the procedure for drafting this
convention is generally accepted to be one of the methods for negotiating a text of a
convention. The fact that the text of the convention was adopted without a vote by the
General Assembly underlines this argument. When it entered into force, the Interna-
tional Court of Justice could, moreover, play a role in interpreting the conventions
when States parties disagree. For these reasons, the convention is nested in a system
of rule-making and finds its rule of recognition in the fact that conventions are con-
sidered to a be source of international law for those state who have given their consent
to be bound, which consequently means that it will be interpreted according to the
interpretation rules as laid down in the Vienna Convention on the Law of Treaties.

In conclusion, the International Convention on the Suppression of Terrorist
Financing enjoys a high degree of legitimacy that will strengthen its pull towards
compliance, and thus its effectiveness as a measure to combat terrorism.

4 THE PERIOD POST-11 SEPTEMBER 2001

4.1 Introduction

Characteristic of this period is the fact that the General Assembly is no longer the only
UN organ that is intensively concerned with combating terrorism. The Security
Council has shown a particular interest in the topic and adopted several important
measures in the field of combating terrorism. Since, in this period, the Security
Council no longer confines itself to very specific threats to international peace and
security, but also starts taking enforcement measures with regard to general threats, the
work of the Assembly and the Council run the risk of overlapping. According to article
12 of the Charter, the Assembly shall not make any recommendations with regard to
a dispute or situation when the Security Council is exercising its functions in respect
of that dispute or situation. 

The first resolution that will be examined with regard to its legitimacy is the first
resolution adopted by the General Assembly after the attacks of 11 September 2001.
Other resolutions that will be examined concern resolutions on cooperation and a
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better use of UN institutions, measures on specific terrorist acts, the adoption of the
International Convention on the Suppression of Acts of Nuclear Terrorism, and,
finally, on human rights and terrorism.

4.2 Resolution 56/1: condemnation of the attacks in the USA

With the condemnation of the terrorist attacks in the United States, the General
Assembly for the first time made a statement with regard to a specific terrorist attack.
In the same resolution, the Assembly called for international cooperation to bring the
perpetrators, organisers and sponsors to justice, and also called for international
cooperation to prevent and eradicate acts of terrorism, and stressed that those responsi-
ble for aiding, supporting or harbouring the perpetrators, organisers and sponsors of
such acts should be held accountable.49

Clearly, both the General Assembly and the Security Council were at the time
actively seized with regard to the same issue. The resolution adopted by the General
Assembly, however, merely condemned the attacks and called for a comprehensive
convention. These statements did not interfere with the activities of the Security
Council, and there was therefore no conflict of interest, let alone a violation of the
limitation on the powers of the General Assembly.

The message of the resolution, and therefore its determinacy, is very clear. The fact
that the Assembly for the first time made a statement with regard to a specific terrorist
attack, however, means that this measure as such does not fall within a certain tradi-
tion, which would have raised a certain expectation of a reaction. The lack of symbolic
validation or pedigree does not therefore contribute to the measure’s legitimacy. 

The coherence of this statement is also disputable. On other occasions when a
terrorist attack occurred, the Assembly did not adopt a resolution to condemn the
attack. The Assembly thus acted in a different manner than it previously did with
regard to specific acts of terrorism. This inconsistency does not necessarily mean that
the measure is incoherent, however. Since this measure does relate to some extent in
a principled way to earlier adopted resolutions on the matter of terrorism, the measure
does have some degree of coherency. The General Assembly had after all built up a
long list of resolutions that all referred to the unlawful nature of terrorism, and the
importance of acting in conformity with the principles and purposes of the Charter, as
well as with other obligations under international law in relation to this topic. Finally,
the resolution was adopted without a vote, which proved the adherence of the interna-
tional community to the message of this resolution. 

All in all, the legitimacy indicators point to an average level of legitimacy. Never-
theless, it is fair to say that the determination with which the international community
showed solidarity should weigh in favour of the resolution’s legitimacy. 
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4.3 Resolutions on cooperation and a better use of UN institutions

The sequel of resolutions adopted after 11 September 2001 show the Assembly’s
attempts to intensify cooperation between states, as well as intergovernmental organi-
sations, on the one hand, and the steps taken to improve the ways UN institutions can
contribute to combating terrorism in a more coherent manner.50 Although the Assem-
bly referred, in many resolutions, to the importance of better cooperation, and did
point to the special functions of some of the UN organs, the General Assembly,
especially after the adoption of the United Nations Global Counter-Terrorism Strategy,
laid down a vision on how all these aspects are interrelated and should be materialised.

There is no impediment to the General Assembly being authorised to adopt
resolutions on better cooperation on the subject of combating terrorism. As far as the
General Assembly makes any reference to the activities of the Security Council, it is
merely to support it. In this respect, the activities of the General Assembly are well
within its powers taking into account the limitations to these powers. 

The paragraph in several resolutions in which the Assembly urged states to cooperate
with the Secretary-General and with one another, as well as with intergovernmental
organisations with the purpose of supplying technical assistance and expert advice to
states that want to become parties to the sectoral conventions,51 is clear in its purpose,
but not so much in the details on what this assistance should entail. With regard to the
assistance by intergovernmental organisations, the Assembly ensured that this stays
within the existing mandates of the organisations. However, no proposal is made to
formalise the cooperation with intergovernmental organisations with regard to the
assistance they might provide. The basis for both the assistance given by other states,
as well as the advice by intergovernmental organisations, is purely voluntary, and not
given much direction. What is particularly lacking is therefore any coherence of this
measure with other rules that belong to the system of rules relating to combating
terrorism. The legitimacy of this paragraph concerning these measures is therefore not
very high. 

This is different for the paragraphs that encourage states and the Secretary-General
to make the best use of the existing institutions of the United Nations.52 Although this
remark, in itself, is not very specific, the Assembly is very clear on the role that can
be played by the Terrorism Prevention Branch of the Centre for International Crime
Prevention in Vienna. The Assembly, through its budget meetings, even made a
specific request to the Secretary-General to report on the possibilities of strengthening
the Terrorism Prevention Branch.53 Later on, the Assembly also underlined the
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important role that the Terrorism Prevention Branch can play in assisting states to
fulfil their requirements under Security Council Resolution 1373 (see the next subsec-
tion for the link made by the General Assembly to this resolution).54 In 2004, the
Assembly, moreover, welcomed the efforts made by the Terrorism Prevention Branch
in assisting states in becoming parties to and implementing the relevant international
conventions and protocols relating to terrorism.55 This latter paragraph shows the fact
that the Terrorism Prevention Branch does in fact act in conformity with the request
of the General Assembly.

The determinacy and the coherence of these paragraphs is much greater, as is
therefore its legitimacy, since the request is directed towards a specific institution to
assist in the specific requirements that derive from Security Council Resolution 1373.
The possible budgetary support will, moreover, provide the opportunity for the
Terrorism Prevention Branch to direct its activities more specifically towards this task,
making it more likely that it will be effective in doing so. 

When, in 2006, the General Assembly adopted the United Nations Global Counter-
Terrorism Strategy,56 it clearly intended to determine a vision for the overall coopera-
tion between states, international organisations, and the UN organs and institutions,
with the ambition to improve the coherence and effectiveness of the different counter-
terrorism initiatives. This is mainly the case for the second and third strand of the
Strategy. States and organisations are called upon to ensure that terrorists have no
access to the means to carry out attacks. In this respect, clear prohibitions should be
implemented and information needs to be exchanged. To ensure that all states will
have the means to act appropriately, the Assembly emphasises the importance of
capacity-building. To facilitate all this, and to ensure a coherent approach, the estab-
lishment of the Counter-Terrorism Implementation Task Force is of a major impor-
tance. 

However, the Strategy does not only focus on the institutional needs for better
cooperation, but also emphasises the interrelationship of the different elements that
contribute to a comprehensive approach to combating terrorism (mostly strand 1 and
4 of the Strategy), by linking problems like unresolved conflicts, the dehumanisation
of victims, the lack of the rule of law and violations of human rights, discrimination,
and political exclusion and socio-economic marginalisation to the overall problem of
combating terrorism. 

The resolution in which the Strategy is adopted is very detailed on the different
aspects that need to be taken into account. To start with, it provides an elaborate
analysis of the conditions which are conducive to the spread of terrorism, which
ensures that all states are on the same wavelength with regard to their analyses of the
problem. The Assembly is also very determinate in the different actions that need to
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be taken. As far as any miscommunication would exist between states, organisations,
or the UN institutions, the CTITF will fulfil the function of a platform for exchanging
information and coordination. With that, the Assembly ensures that there is a proce-
dure for correction. 

The resolution in which the Global Strategy is adopted accumulates all the previous
statements, declarations and initiatives which had, prior to the adoption, been commu-
nicated by the General Assembly. In this respect, it reflects the traditions as they have
been developed within the Assembly, and shows the deep-rooted nature and thus the
symbolic validation of this resolution. 

Evidence of the strong coherence of this resolution can be found in the framework
created for fine-tuning the different initiatives, as well as in the connection that all the
different listed aspects that should be taken into account for a comprehensive approach
to combating terrorism have with those resolutions and documents that focused
especially on that one particular aspect. The ultimate purpose of the resolution is,
moreover, to render the coherence of the overall strategy even stronger once the effects
of the work of the CTITF start to pay off. 

The adherence of this resolution, finally, is also strong, because of the support by
the international community shown by the consensus with which the resolution was
adopted, and because of the vertical linkage with the different instruments and obliga-
tions that are already in place. The degree of legitimacy of this resolution, based on the
outcome of the analysis of the four indicators, is overall very high. This outcome thus
predicts a high success rate for the purpose of the resolution, and especially for the
work of the CTITF. 

4.4 Linking to Security Council Resolution 1373

Since 2003, the General Assembly in its resolutions on measures to eliminate
terrorism57 has explicitly referred to the activities of the Security Council, especially
those of the Counter-Terrorism Committee. It took note of the reports submitted to the
Counter-Terrorism Committee and invited states and intergovernmental organisation
to also submit information on national laws and other regulations regarding the pre-
vention and suppression of acts of international terrorism to the Secretary-General.58

The Assembly, moreover, reminded states of the obligation to bring the perpetra-
tors of terrorist acts to justice,59 and more specifically urged states to punish any form
of financing terrorism.60
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Although the General Assembly’s resolution seems to overlap with the activities
of the Security Council when it referred to the obligations to bring terrorists to justice
and to punish the financing of terrorism, the Assembly is nevertheless acting within
its powers. The Assembly, after all, merely repeated the requirements determined by
the Security Council and, as such, was not interfering with the way the Security
Council was actively seized of the matter. There is therefore no conflict of powers.

The request to states to report to the Secretary-General does not seem very specific
in the way it is formulated in this resolution, which would suggest a low degree of
determinacy. However, the request is the same as the obligation laid down in Security
Council Resolution 1373, which in its turn is very specific concerning the aspects on
which states have to report. This benefits the coherence of this paragraph and thus
contributes to its legitimacy. 

The paragraph on bringing terrorists to justice and punishing activities of financing
terrorism does bear a high degree of legitimacy. The text of the paragraphs is quite
clear and can, moreover, be interpreted because of the way it is embedded in a system
of other resolutions, which gives it its coherent character. The measure furthermore
relates to a framework of international conventions that criminalise specific terrorist
acts, which provides it with a high degree of adherence. 

4.5 Resolutions on specific terrorist methods

The Assembly adopted two kinds of resolutions on specific terrorist acts, namely on
hostage taking61 and on terrorists acquiring weapons of mass destruction.62 With regard
to the latter, it is interesting to note that prior to the adoption of Security Council
Resolution 1540 in April 2004 on ‘non-proliferation of weapons of mass destruction’
in particular in relation to terrorism, the Assembly called on states to take and
strengthen national measures to prevent terrorists from acquiring weapons of mass
destruction, and also urged states to support international efforts in that sense.63 In
December 2004, the Assembly took note, in the resolution’s preamble, of the Security
Council resolution and although the Assembly did not refer to the Security Council
resolution in one of its operative paragraphs, the first paragraph did call upon states
to support international efforts in that respect.64 

As was the case with previous resolutions, the Assembly is again merely supportive
of the actions of the Security Council, and is not showing any interest in initiating any
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new concrete measures on this topic. The Assembly thus acted within the limits of its
powers, which renders the adopted resolutions legal. 

Especially the paragraph in which the Assembly called upon states to support the
international efforts in the area of preventing weapons of mass destruction falling into
the wrong hands is interesting to examine with regard to its legitimacy. In itself, the
paragraph might be formulated very generally, but as stated it does include the
reference made in the preamble to Security Council Resolution 1540. In that sense the
call on states is very specific, since the activities required from the states are specified
in the Security Council resolution, which provides for a framework of interpretation.
The Assembly resolution, as such, does fit within the series of resolutions that were
adopted previously, in which the Assembly notably warned of the dangers of weapons
of mass destruction falling into the wrong hands. Moreover, the Ad Hoc Committee,
established in 1996, was in the meantime negotiating a draft International Convention
on the Suppression of Acts of Nuclear Terrorism. Furthermore, the organisation’s
general concern with disarmament and non-proliferation sets an overall framework for
these specific concerns. Clearly, the international community has over the years
recognised the organisation’s special focus on issues of disarmament and non-
proliferation. For these reasons, this particular paragraph of the resolution, which was
adopted without a vote, has legitimacy, and moreover enhances the legitimacy of
Security Council Resolution 1540 in its turn, which will be further discussed in the
next chapter. 

4.6 International Convention on the Suppression of Acts of Nuclear Terrorism

The General Assembly has since the birth of the United Nations functioned as a
platform for developing international law, and a forum for negotiations. The Assem-
bly’s work through the activities of the Ad Hoc Committee and the Working Group
thus certainly fall within its powers.

The negotiations on the International Convention on the Suppression of Acts of
Nuclear Terrorism started in 1996. It took until April 2005, though, before the interna-
tional community came to an agreement on the text.65 In particular one political issue
caused a lot of delay in the negotiations. This issue related to the position of some
states that claimed that since nuclear material and nuclear reactors are in the posses-
sion or control of states, state responsibility for the use of nuclear weapons or material
should be included in the scope of the convention.66 The question is thus whether these
long negotiations and the deadlock that needed to be overcome led to compromises in
the text that result in a lower degree of determinacy, and hence legitimacy. 

The scope of the convention, as well as the obligations on states, is especially
indicative of the convention’s determinacy. Despite the heated political debate on the
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topic, the focus of the convention is on individual criminal responsibility. The scope
of the treaty, in the first place, is very detailed due to the issue-specific character of the
convention. Both ‘causing death and serious bodily injury’ and also ‘causing substan-
tial damage to property and the environment’ are criminalised. Since possessing
radioactive material, as well as making or possessing such a device, is considered to
be an offence within the meaning of the Convention, it is important that these technical
terms are specified, as is done in article 1. Also threatening or attempting to, as well
as complicity, are criminalised. Article 4 of the Convention also clarifies what does not
fall within the scope of the treaty, namely the activities of armed forces during an
armed conflict, as well as the activities of military forces of a state in the exercise of
their official duties. The latter aspect, as stated, resulted in major impediments in the
negotiations on the convention, and it is therefore important that this paragraph leaves
no doubt as to the scope of the convention in this respect.

It is furthermore not the intention of this convention to address the issue of the
legality of the use of nuclear weapons, or the threat thereof, by states, as follows from
article 4 (4) of the Convention. This paragraph is moreover in conformity with the
International Court of Justice’s Advisory Opinion on the Legality of the Threat or Use
of Nuclear Weapons.67 In its Advisory Opinion the Court argued that it could not with
certainty determine that a situation might occur that could justify the use or threat of
nuclear weapons. The Court also referred to article 51 of the Charter, which gives
every state a fundamental right to defend itself if its survival is at stake. Under such
circumstances, the Court argued, it could be justified to use nuclear weapons.68

Secondly, the obligations on the member states as laid down in the convention are
very specific, and include the criminalisation of the offences as set out in article 2 of
the Convention69 without justification under any circumstances,70 making those
offences punishable taking into account their grave nature,71 adopting preventative
measures taking into account the recommendations of the International Atomic Energy
Agency,72 establishing jurisdiction over these offences,73 and prosecuting or extradit-
ing.74 In article 18, the convention places a specific obligation upon the member states
with regard to the handling of radioactive materials, when seized or otherwise taking
control of. The Convention also regulates cooperation between member states in the
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field of sharing information,75 judicial investigations76 and the transfer of persons for
the purpose of investigation or prosecution.77

These paragraphs are all clear and have a high degree of determinacy. If there is a
dispute between member states on the interpretation of certain obligations, the conven-
tion has also included an article on dispute settlement, in which case the International
Court of Justice, as an ultimate remedy, is given jurisdiction to decide the dispute.78

This offers a framework for interpretation and, moreover, creates a safety net to
guarantee the convention’s determinacy.

For the coherence of the convention, it is important to note that not only is refer-
ence made to the purposes and principles of the Charter and international law in
general, and humanitarian law in particular,79 but also to specific guarantees for
suspects or detainees that follow from the rules on diplomatic protection, the principle
of non-discrimination and the fair trial principles.80

Finally, the procedure followed to negotiate the text of the treaty and the method
by which the text has been adopted without a vote in the General Assembly is a well
accepted process to adopt a treaty and is very much in conformity with the rule of
public international law in that respect. Furthermore, the convention qualifies as a
treaty, and has been adopted according to the rules of the Vienna Convention on the
Law of Treaties. The Vienna Convention, moreover, offers guidelines for further
interpretation and dispute settlement if necessary. Because of this, the Convention
adopted by the General Assembly adheres to the rule-making regulations. 

In conclusion, the legitimacy of the treaty is very high. This will invite states to
sign and ratify this treaty and ultimately contribute to its effectiveness when it enters
into force. 

4.7 Human rights and terrorism

The United Nations propagates the promotion of human rights as one of its core
principles. The organisation in general, and the General Assembly in particular, has
a long tradition and an elaborate practice in the field of promoting human rights. The
numerous measures adopted by the General Assembly on human rights aspects in the
fight against terrorism should therefore be seen as an application of this long tradition
to a particular field of interest, and is well within its powers. 

In general, the Assembly’s efforts on this topic have a high degree of legitimacy.
Apart from the way the applicable human rights are connected to the practical aspects
of measures to combat terrorism, the meaning of human rights and the way they should
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be interpreted are very clear, and bear a high degree of determinacy. They have been
laid down in several international treaties and documents, and are also adopted in
national legislation and elaborated upon in both national and international jurispru-
dence. 

Clearly, over the years the promotion of human rights has developed deep roots in
the tradition of the international community and the United Nations. In fact, the
organisation is in a way identified with the respect for and the promotion of human
rights. Cassese even argues that the UN has succeeded in moving from a static concept
of human rights to a dynamic doctrine which goes as far as to promote conflict for the
sake of introducing social justice and respect for human dignity.81 This, in general,
would satisfy the second indicator of Frank’s legitimacy test.

The coherence of the efforts of the General Assembly on the promotion and
protection of human rights while countering terrorism as an indicator of legitimacy is
generally also satisfied, since its efforts are a direct consequence of the core purposes
and principles of the organisation. The different measures, moreover, refer to specific
human rights as laid down in several treaties, and are therefore part of a network of
rules on human rights. 

Finally, the efforts of the General Assembly on the promotion of human rights
while countering terrorism are nested in a system of adopting measures and declara-
tions on this topic, and thus demonstrate adherence. 

Taking a closer look at the legitimacy of some specific measures of the General
Assembly, it is especially interesting to examine the resolutions adopted on the
protection of human rights and fundamental freedoms while countering terrorism,82

since these resolutions, more than the resolutions on human rights and terrorism,83

focus on the practical questions with regard to this topic and are therefore more
specific, and thus bear an even higher degree of determinacy right from the start.
Especially the resolutions adopted after the submission of the reports of the High
Commissioner on Human Rights,84 the independent expert Goldman,85 the Special
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Rapporteur Koufa,86 and the Special Rapporteur on the Promotion and Protection of
Human Rights and Fundamental Freedoms while Countering Terrorism Martin
Scheinin87 are particularly detailed concerning certain rights and obligations, such as
the right to non-refoulement, the importance of respecting due process guarantees, and
the prohibition on the deprivation of liberty without trial. 

This focus on more practical questions, in the first place, is illustrated by the
General Assembly’s request to the High Commissioner on Human Rights to carry out
a study on the extent to which the human rights special procedures and treaty-monitor-
ing bodies are able to address the compatibility of national counter-terrorism measures
with international human rights obligations in their work.88 It moreover shows its
understanding of the specific problems that occur with regard to the protection of
human rights while countering terrorism, as was also identified by the Secretary-
General in his report of August 2003.89 
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The degree of legitimacy of the paragraphs on the non-derogability of specific human
rights, as well as the conditions for derogations from other human rights, as laid down
in the resolutions of the General Assembly in 2003, 2004 and 2005,90 depends to a
large extent on the degree of determinacy of these paragraphs. The reference in the
resolution’s preamble,91 and later on in its operative paragraphs,92 to article 4 of the
International Covenant on Civil and Political Rights on the non-derogability in any
circumstances of certain rights, and the reference to General Comment no. 29 of the
Human Rights Committee on states of emergency to further clarify the fact that under
no circumstances is any derogation from these specific rights allowed, makes this
paragraph very clear. With regard to the other human rights, the paragraph underlines
that in the fight against terrorism any derogation from these rights is strictly bound to
specific conditions, and especially stresses the exceptional and temporary nature of
such derogations. The general obligation for states to ensure that any measure taken
to combat terrorism complies with their obligations under international law, in particu-
lar human rights law, as well as refugee law and humanitarian law, has henceforth
been specified by the resolution’s reference to the non-derogability of certain rights.

With regard to the other indicators of legitimacy, the remarks made earlier on the
efforts of the General Assembly with regard to human rights in general are applicable
to these specific resolutions as well. One additional remark can be made, namely on
the fact that these resolutions have all been adopted without a vote, underlining the
adherence of these resolutions and the general perception of their legitimacy by the
international community. 

5 CONCLUDING REMARKS

In this chapter, the main question was whether the General Assembly has adopted
measures to combat terrorism that would qualify as both legal and legitimate. The
broad powers of the General Assembly make it possible to fit virtually any measure
within the scope of its powers. The only limit to these powers when used to combat
terrorism depends on the question whether the Security Council is exercising its
powers with regard to a situation or dispute relating to terrorism that is the same as the
issue on the Assembly’s agenda. Since the Council especially became active in this
field after the attacks of 9/11, the question as to the legality of the measures adopted
by the General Assembly in this respect only plays a role during that period. Of all the
measures adopted after 9/11, it became clear that they did not interfere with the
enforcement activities of the Security Council in this field. Since the measures adopted
by the General Assembly in the period both prior to and after the attacks of 9/11 have
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furthermore all been adopted within the powers of the Assembly, and in accordance
with the correct procedure, they are thus all legal.

Just as important is the question whether the resolutions adopted by the General
Assembly bear legitimacy. Whether that is the case, and the degree to which, is
especially dependent on whether the resolution or the different paragraphs bear a
certain degree of determinacy. 

In the early years after the placing of this topic on the agenda in 1972, it is clear
that the Assembly’s resolutions bear legitimacy when they can lean on existing rules
and principles of international law that the Assembly explicitly connected to fighting
terrorism. Merely inviting states to take measures, or in general condemning terrorism,
does not provide a good degree of legitimacy due to the absence of a clear picture of
the problem or a definition of terrorism. This changed over the years since the Assem-
bly managed to clarify the problem and even came up with a sort of definition of
terrorism. 

Due to the developing pattern of resolutions adopted by the General Assembly, one
can even say that a symbolic validation as an indicator of the resolutions’ legitimacy
starts to play a role. In the earlier years, this was not the case. 

After 11 September 2001, the General Assembly focused for the greater part on
security aspects, thereby introducing a new pattern, which would take time to earn the
qualification of a new tradition, and thus symbolic validation. 

The determinacy of the different resolutions in the period after 11 September 2001
has especially been of a high degree when dealing with human rights aspects, and
when the Assembly adopted the text of the International Convention on the Suppres-
sion of Acts of Nuclear Terrorism. Also, the Assembly’s call on states to bring
terrorists to justice bears a high degree of determinacy. These resolutions, furthermore,
have a high degree of legitimacy due to their high degree of determinacy in combina-
tion with the way they are coherent with the system of rules and measures that already
exist on the topic. 

There is room for improvement with regard to the legitimacy of the measures, in
which the Assembly fails to make clear in what way member states should cooperate
with, for example, the Secretary-General and other international organisations. This,
however, changed with the adoption of the United Nations Global Counter-Terrorism
Strategy, which provided the General Assembly with the necessary tools to take
control and to act as a coordinator of all the different activities developed on this
subject. The detailed fashion in which the Assembly has laid out its vision of the
Strategy provides it with a high degree of determinacy. It moreover builds on all the
earlier initiatives, giving it both symbolic validation and a high degree of coherence.

Overall, one can conclude that the resolutions adopted by the General Assembly after
11 September 2001, although less broad in the way that they deal with the different
aspects that contribute to a comprehensive approach to combating terrorism, have a
high degree of legitimacy. With regard to the question whether the General Assembly
is effectively using its powers to combat terrorism, there are two answers. From one
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point of view, it can be established that the Assembly has contributed to the formal
effectiveness of the measures adopted to combat terrorism, by drafting them with a
high degree of legitimacy. From another point of view, combating terrorism is best
served with a comprehensive approach. The effectiveness of the fight against terrorism
would therefore best be dealt with if the Assembly would make use of all its powers
to deal with all the elements that contribute to a comprehensive approach to combating
terrorism. In this respect, the Assembly, especially after 9/11, took too narrow an
approach for quite some time. This changed with the adoption of the UN Global
Counter-Terrorism Strategy, and will probably even improve once the effects of the
work of the Counter-Terrorism Implementation Task Force start paying off. 
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CHAPTER VII
LEGALITY AND LEGITIMACY OF

THE SECURITY COUNCIL MEASURES

TO COMBAT TERRORISM

1 INTRODUCTION

In chapter V, the different measures adopted by the Security Council in the field of
combating terrorism have been dealt with. It became clear that in the resolutions prior
to 11 September 2001, the Security Council especially made recommendations to deal
with terrorist methods, such as the taking of hostages, and only adopted enforcement
resolutions under Chapter VII of the Charter on a few occasions. These enforcement
measures were especially targeted towards states or members of government, because
of concrete involvement in terrorist acts or facilitating activities. The practice of the
Security Council, as it has developed after 11 September 2001, shows that the Council
has produced a wide range of measures to deal with the threat of terrorism. Most of
these measures have explicitly been adopted under Chapter VII of the Charter. The
Security Council, after all, qualified international terrorism in general as one of the
most serious threats of the 21st century. The resolutions of the Security Council
adopted after 9/11 vary from statements in relation to specific attacks to legislative
resolutions, and the setting up of an institutional framework to streamline the efforts
of the Member States. An important aspect of the Security Council’s counter-terrorism
policy entails a regime of targeted sanctions against individuals and entities connected
to the Taliban or the Al Qaida organisation. 

In this chapter questions of the legality and legitimacy of the activities of the Security
Council will be the focal point. The legality of the measures adopted by the Security
Council depends on the legal basis of the measure. To know the scope of the legal
basis, the powers of the Security Council and the limitations thereon have to be taken
into account. 

When a measure does not have the right legal basis or has been adopted without
respecting the limitation to the powers used, it is considered to be ultra vires. If, in the
analysis in this chapter, this conclusion would be drawn, one might wonder why it is
still important to make an assessment of the measure’s legitimacy, since that analysis
might seem superfluous. The reality is, however, that even if measures adopted by the
Security Council to combat terrorism are ultra vires, it is still most likely that they are
nevertheless brought into practice. In a way, this can be taken as given for the interna-
tional community as much as for this analysis. And since a procedure for challenging
the legality of Security Council measures through, for example, an Advisory Opinion
by the International Court of Justice has not evolved, the only process that remains to
challenge or change the alleged illegal measures is a political one. Consequently, the
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question of legitimacy will be of importance either way. Even more so since the
insight into the measure’s legitimacy – or for that matter, the lack thereof, and thus the
measure’s pull towards compliance and effectiveness, becomes very interesting and
supplies political adversaries with arguments for challenge or change. In other words,
since legitimacy exists in degrees, there is always room for improvement in the
legitimacy of a measure. 

Before turning to the legality and the legitimacy test for Security Council measures,
it is necessary to elaborate on the way Franck’s four indicators of legitimacy will be
used to assess Security Council measures. 

The determinacy indicator as introduced by Franck is a very useful assessment tool,
and does not need any further explanation. This is different for the indicators of
symbolic validation, coherence and adherence. Especially the indicator of symbolic
validation cannot be used in an assessment of legitimacy in the same way as described
by Franck. The Security Council practice in the field of terrorism is, after all, relatively
young and lacks deep roots in the overall system of international rules and principles.
This is different in the practice of the General Assembly, since the Assembly started to
deal with the issue in 1972. In its original meaning, this indicator might seem superflu-
ous for assessing the legitimacy of the Security Council’s measures. However, there are
three ways in which the symbolic validation or pedigree aspects in Security Council
measures do play a role. This is especially the case when the indicator of symbolic
validation or pedigree is closely linked to the indicators of coherence and adherence.

According to the Report of the High-level Panel on Threats, Challenges and
Change, terrorism attacks the values that lie at the heart of the Charter of the United
Nations. These values are respect for human rights, the rule of law, rules of war to
protect civilians, tolerance among peoples and nations, and the peaceful resolution of
conflicts.1 Combating terrorism therefore aims to protect these core values. These
values in themselves, because of their status, represent the organisation as such, and
therefore have symbolic validation. Especially whereas a threat to these values touches
upon international peace and security, it becomes the primary responsibility of the
Security Council, as laid down in article 24 of the Charter. Any measures adopted by
the Security Council to protect these values therefore enjoy, in an indirect manner, the
same symbolic validation as the underlying purposes. 

Secondly, the Council, in dealing with the topic of terrorism, tries to refer as much
as possible to international rules and standards that do enjoy symbolic validation, as
mentioned above. Reference to these principles is often made in the preamble to the
resolution, so as to show how that resolution fits within the long tradition of the
Security Council in its attempts to protect those values and principles. Consistency in
referring to these principles will contribute to the coherence of the measure.
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And thirdly, the symbolic validation indicator plays an important role when testing
the adherence of the measure. When dealing with that indicator, it is necessary to see
how the measure fits in the vertical system of rules. For that, it is not only necessary
that the measure is adopted according to the rules on adopting measures, but also that
the measure does not contradict other rules and principles that are part of the greater
system of rules and principles that is accepted by the international community. In both
situations human rights should be taken into account. On the one hand, this is the case
because respect for human rights is laid down in the purposes and principles of the
organisation. As such, they should therefore be taken into account when measures are
adopted. Moreover, the United Nations as an organisation and human rights are to the
outside world very much interlinked, and it is difficult to imagine that the organisation
would not act in accordance with one of its own billboards. The universality of human
rights indicates the strong message that is sent to the international community and
which provides human rights with an aura of symbolic validation. On the other hand,
since the ultimate rule of the recognition of a measure lies in the perception of the
international community, there is no adherence, and possibly no legitimacy for a
measure, when the ultimate rule of recognition is missing. The fact that the interna-
tional community is in so many ways committed to the protection of human rights,
because of the symbolic validation of the human rights regime, plays an important part
when assessing the adherence of a Security Council measure. It is therefore especially
the symbolic validation of the human rights system that makes that regime play a very
important role when dealing with the adherence indicator.

When dealing with the practice of the Security Council in chapter V, it became clear
that there are basically four trends in the practice of the Security Council (see Tables
I and II in chapter V). In the first place a distinction can be made with reference to the
question whether or not the Council reacted to a specific terrorist attack, or whether
it adopted a measure against a terrorist method or rather against terrorism in general.
Secondly, within these categories there is a difference in the way the Council uses its
powers to adopt measures. With regard to resolutions adopted after specific terrorist
attacks, the Council thus varies in the target group of the adopted sanctions regime,
which, especially when individuals are targeted who are not related to a government,
seems to be stretching its powers. Moreover, this capacity of listing and de-listing on
the sanctions lists amounts to quasi-judicial activities. And also with regard to the
resolutions on terrorist methods or terrorism in general, different trends can be distin-
guished as to how far the Council is stretching its powers. At one end of the line, we
find recommendations for the member states while, at the other far end, stand the
legislative measures, which in one particular case are even directly intended to affect
individuals.2
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In the following paragraphs, first the resolutions that fall within the above-men-
tioned categories that were adopted prior to 9/11 will be assessed as to their legality
and legitimacy. Then, the same categories of measures will be assessed with regard to
the resolutions adopted after 9/11. 

The results of the assessment of the legitimacy of the Security Council measures
will, just as with the assessment of the General Assembly resolutions, be placed in
several tables in the Annex. The degree of determinacy will be noted as --, -, +/-, +, or
++, depending on the degree (a very low degree being --, and a very high degree being
++). The symbolic validation will be indicated as -, 0 (meaning that the indicator is not
applicable to the measure), or +. The indicators’ coherence and adherence will be
noted as -, +/-, or +. The outcomes of the analysis of all four indicators will accumulate
in an overall assessment of legitimacy, which will be indicated as --, -, +/-, +, or ++.

In general, as was the case with the assessment of the General Assembly resolu-
tions, the meaning of a measure with a (very) low degree of legitimacy is that it has
a low score in more than one indicator, and no high scores to compensate. A measure
with a low degree of legitimacy does not pull towards compliance, which will result
in the possible ineffectiveness of the measure. A measure with an average degree of
legitimacy has either scored average on all indicators, or has a low score on one
indicator, which has been compensated by a high score on one or more other indica-
tors. The pull towards compliance of a measure with an average degree of legitimacy
is not very strong. Improvements to the measure can increase the degree of legitimacy
and improve the effectiveness. A measure with a (very) high degree of legitimacy has
a high score on two or more of the indicators. The pull towards compliance of this
measure is strong, which predicts that this measure will have formal effectiveness.

2 LEGALITY AND LEGITIMACY OF MEASURES PRIOR TO 11 SEPTEMBER 2001

In this section, the resolutions adopted in relation to terrorist methods and terrorism
in general will be dealt with first. It concerns the resolutions on the taking of hostages,
the making of plastic or sheet explosives and the resolution on terrorism in general.
Next, the resolutions adopted in response to a specific terrorist attack will be analysed.
These are the resolutions adopted after the Lockerbie incident, the assassination
attempt on the President of Egypt, and the attacks on Nairobi and Dar-es-Salaam. The
latter eventually resulted in the adoption of the sanctions regime against the Taliban
government and members of the Al Qaida organisation. 

2.1 Testing the legality and legitimacy of measures against terrorist methods
and terrorism in general

Characteristic of the measures that fall into this category, in the period prior to the
attacks of 9/11, is the fact that the Security Council did not mention the legal basis of
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the measures taken. Neither the resolutions on the taking of hostages3 or the marking
of plastic or sheet explosives,4 nor the general resolution on international terrorism,5

mention on what article of the UN Charter the Council based its power to adopt that
resolution. As already argued in chapter V, however, one can derive from the wording
in those resolutions that the Council has been acting on the basis of its powers under
Chapter VI of the UN Charter (see chapter III, section 3.3 on the powers of the
Security Council according to Chapter VI of the Charter). 

The formulations in these resolutions all refer to situations that are of ‘grave
concern to the international community’, and that have ‘severe adverse consequences
for the friendly relations among states’, or with regard to the attitude of the Security
Council which stated that it was ‘conscious of the implications of international secu-
rity’ and ‘mindful of the role in supporting efforts by states in the elimination of
terrorist acts’. In the general Resolution 1269 (1999), the Council stated that it was
‘concerned about the increase in terrorist acts that endanger the peace and security of
all states’ and ‘stresses the necessity to intensify the effective international coopera-
tion, on the basis of the principles of the Charter and the norms of international law’.

These formulations are different from the language used in Article 39 of the UN
Charter, which is considered to be the gateway to the powers of Chapter VII of the UN
Charter and, according to which, a situation should qualify as a threat or a breach of
international peace and security. 

Moreover, the operative paragraphs in these resolutions are all of a recommenda-
tory character. The wording used is particularly formulated as ‘calls upon states’,
‘requests’, or stressing a certain point. Demands or decisions, on the contrary, are not
included in these resolutions. The overall drift is one of preventing the situation from
getting worse, up to the point that it will become an actual threat to international peace
and security, and facilitating and stimulating closer cooperation between states to
eliminate terrorism.

Chapter VI of the UN Charter provides the Security Council with powers to act not
only where there is a dispute between parties, but also to act in situations that might
endanger international peace and security. The resolutions on terrorist methods and on
international terrorism in general all fall into the category of ‘situations that might
endanger international peace and security’. In the operative paragraphs of these
resolutions, the Council recommended methods of adjustment to the states, like the
adoption and implementation of national measures or international conventions on the
subject, and to cooperate in their efforts to fight terrorism. These actions fall within the
powers of article 36 of the UN Charter.

The Council, in its resolution, even referred to the fact that these actions are in
conformity with the principles of the UN Charter and the norms of international law.
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This is yet another indication that the Council was acting under Chapter VI of the
Charter, since according to article 1 of the Charter, enforcement actions adopted under
the powers of Chapter VII of the UN Charter are not in the same way explicitly limited
by the principles of international law.6

In conclusion, there is no doubt as to the legality of these resolutions of the Secu-
rity Council on terrorist methods or terrorism in general. The next question relates to
the degree of legitimacy of these resolutions.

The legitimacy of Resolutions 579 (1985), 638 (1989) and 635 (1989) adopted on
terrorist methods (hostage taking and the marking of plastic explosives) and Resolu-
tion 1269 (1999) on terrorism in general, are determined by the following indicators:
determinacy, symbolic validation, coherence and adherence. The recommendations
made in these resolutions vary in the degree of detailed advice that is given to the
member states for reacting to the indicated terrorist methods. The first resolution on
hostage taking (Resolution 579 (1985)), as an example of the resolutions on terrorist
methods, merely referred to existing international instruments and general international
obligations, while the resolution on terrorism in general (Resolution 1269 (1999)) is
more detailed in the advice it gives to the member states, pointing to five aspects in
particular. It is remarkable that when the topic is specified and already dealt with in
other international instruments, the Security Council confined itself to referring to
these instruments and encouraging states to respect the obligations that follow from
these instruments. This indicates that the Security Council, with respect to this topic,
is underlining the importance of the already existing instruments, and strengthening
the network of rules that seem to be of importance to the topic, while at the same time
respecting the principle of sovereignty which gives states the free choice to decide to
what extent they want to be bound by the specific international obligations. The fact
that the resolutions that refer to terrorist methods might in comparison to the resolution
on terrorism in general be considered less determinate in what they exactly ask
member states to do, is in a way compensated by the clear adherence of these resolu-
tions to the already existing framework of rules on this topic. 

The resolution on terrorism in general (Resolution 1269), albeit not specific as to
what defines international terrorism, and thus lacking determinacy on that point,
nevertheless shows more determinacy with reference to what states are advised to do.
Both the coherence and the adherence of this resolution are moreover guaranteed by
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the fact that the preamble clearly refers to the principles of the Charter and the norms
of international law, thereby stressing the respect for human rights as one of the
important aspects of a comprehensive approach in combating terrorism, and placing
them in a larger framework of rules that are important to this topic.

Another aspect to consider when testing determinacy is the fact that the formulation
used in the resolutions fits the goal that it intends to serve, namely to point out the
illegality of the terrorist method and the promotion of friendly relations and coopera-
tion among states. These goals, in their turn, fit the powers of the Council in this
respect, which enhances adherence as well by confirming the division of powers
between the Security Council and sovereign states.

Since the Security Council does not have a long tradition in dealing with terrorism,
it is difficult to point to concrete aspects that would deal with the symbolic validation
of the resolutions on terrorist methods or terrorism in general. No symbols or traditions
strengthen the messages the Security Council wants to communicate in these resolu-
tions. As far as the Council refers to principles that do have a symbolic validation,
such as human rights and the principle of non-intervention, the Security Council is
enhancing adherence or the embedding of the message in the system of rules. 

Taking the above arguments on the indicators of legitimacy into account, one could
conclude that the legitimacy of these resolutions is good. Since there are, moreover,
no flaws as to the legality of these resolutions, the resolutions on terrorist methods and
terrorism in general can be assessed as formally effective, which will give them a fair
opportunity of attaining their goals. 

2.2 Testing the legality and legitimacy of measures against specific terrorist
acts

The series of measures taken in this period in connection with a specific terrorist attack
(namely the aerial attack over Lockerbie, the attempted assassination of the President
of Egypt, and the terrorist bombings of the US embassies in Nairobi and Dar-es-
Salaam) all have in common that the Security Council did not immediately use its
powers under Chapter VII of the Charter. With each incident the Council first used the
language common to Chapter VI in its resolutions. Only after the Council concluded
that the specific state had still not complied with its request, did it conclude that that
failure would pose a threat to international peace and security. The measures that were
subsequently taken were initially all directly connected to the situation at hand, and
shared the same goal, namely to pressure the state into different behaviour, which
would bring an end to the threat to international peace and security. These measures
thus have a temporary and conditional character, the only exception being the follow-
up resolution to the 1267 regime.
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2.2.1 Lockerbie

The Council’s first resolution on the topic as a result of the bomb attack on Pan Am
flight 103 and Union de Transport Aériens flight 772 was resolution 731 (1992). In the
preamble to that resolution, the Council expressed its concern for the effect of terror-
ism, especially when states are directly or indirectly involved, on international rela-
tions and the security of states. In the operative paragraphs, the Council especially
urged the Libyan government to apprehend and prosecute those responsible for the
attack and to contribute to the elimination of international terrorism. Both the formula-
tion in the preamble and in the operative paragraphs point to article 36 of the Charter
as the legal basis for this resolution.

Resolution 748 (1992), on the other hand, was explicitly adopted under the powers
of Chapter VII of the Charter. As stated above, the Council in this resolution made a
reference to both article 39 and article 2 (4) of the Charter, and in that sense qualified
the situation as a threat to international peace and security. The fact that it qualified
Libya’s behaviour as a violation of article 2 (4) of the Charter in itself means that the
situation can be interpreted as a threat to international peace and security, or even a
breach of international peace and security. Strictly speaking, though, the main concern
of the prior resolution was to have the suspects extradited to France, the United
Kingdom or the United States. Non-compliance with that requirement in itself does not
necessarily have to qualify as a threat to or a breach of international peace and secu-
rity. However, the concern that Libya was the main architect of the attacks, and as such
a state sponsoring terrorism, amounted to a referral to article 2 (4) of the Charter. One
should take into account that the Council was not engaging in a judicial appraisal of
the situation, but rather acting as a keeper of international peace and security.7 

The measure that the Council adopted, after it had qualified the situation as one
falling within the scope of Chapter VII of the Charter, has the status of a decision. The
wording in the operative paragraphs is clear: the Council ‘decides’. The conclusion
that the resolution should be considered to have binding force was also reached by the
International Court of Justice on the Request for indication of provisional measures in
the Case concerning Questions of Interpretation and Application of the 1971 Montreal
Convention arising from the aerial incident at Lockerbie.8 In this case, the Court stated
that the decisions contained in Resolution 748 (1992) were binding and in accordance
with article 25 of the Charter as well as, moreover, in accordance with article 103 of
the Charter, and took preference over other international agreements, such as – in this
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case – the Montreal Convention, according to which Libya had the choice of either
extraditing or prosecuting the suspects.

Incidentally, the Court, in its ruling on the indication of provisional measures, did
not go into the legality of Security Council Resolution 748 (1992). The Court, there-
fore, did not answer the question whether the Security Council had acted intra vires,
also considering the fact that Libya had filed the case with the Court. Instead, the
Court stated that, at this stage of the proceedings, it could only consider the circum-
stances as requiring provisional measures.

Arms embargoes and air travel bans, as well as reductions in diplomatic staff, are
measures that can be taken under both article 40 as well as article 41 of the Charter.
Although article 40 intends to provide a legal basis for provisional measures, which
suggests that the Security Council would still be assessing the situation, and contem-
plating structural steps to restore international peace and security, the measures taken
on the legal basis of article 41 would suggest taking structural steps towards restoring
international peace and security, but they are nevertheless also of a temporary nature,
namely only needed until international peace and security is indeed restored. 

The fact that the measures taken in Resolution 748 (1992) could indeed fulfil the
task of restoring international peace and security by compelling Libya to act in a
certain way, is translated in the resolution by including the requirement to review the
measure every 120 days in the light of Libya’s compliance. In other words, the Council
intended to lift these measures once Libya would comply with the demands, and the
Council made sure that it created its own opportunity to review the situation. The
Council thereby ensured the conditional character of the resolution. 

About 20 months later, the Council again had to adopt a resolution repeating the
demands and adding more means of coercion. This would support the argument that
also the previous measures were not merely provisional, but could also be qualified as
measures taken on the basis of article 41 of the Charter. 

The measures pursuant to Resolution 883 (1993) that would become operational
after an ultimatum had expired, also fall into the category of measures taken on the
basis of article 41 of the Charter. The most remarkable measure is the freezing of the
financial funds of the Libyan Government and public authorities. This was the first
time that financial freezing measures were adopted as a measure against a form of
terrorism. 

The fact that this freezing measure was adopted to target the Government did not
provoke any discussion as to whether such a measure could be taken on the basis of
article 41 of the Charter. The measure is directly linked to coercing Libya to adopt
different behaviour and, in that sense, is in principle of a conditional and temporary
nature. The addressee of the measure was, moreover, the state.

The effect of the measures turned out to be partly successful when in 1998 an
agreement was reached to bring two suspects of the Lockerbie attack before a Scottish
Court sitting in the Netherlands. The announced suspension of the measures in
Resolutions 748 (1992), 883 (1993) and 1192 (1998) is thus in line with the condi-
tional character of these resolutions. The fact that Libya, which previously frustrated
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the prosecution of the suspects and which was, moreover, allegedly involved in the
attack itself, now cooperated with the trial before a Scottish Court in the Netherlands,
took away the underlying reason for coercive measures. Consequently, the legal basis,
as provided in article 39 of the Charter, for measures under article 41 was no longer
there, and thus the Security Council decided to end the measures. 

From the above arguments it becomes clear that there is no doubt as to the legality of
the resolutions. The legal basis is apparent and the underlying reasons for choosing
that legal basis are clarified. With regard to the legitimacy of these resolutions, it can
be concluded that the perceived legitimacy of these resolutions is high. The formula-
tion in the resolution leaves little room for interpretation with regard to demands that
are addressed to Libya, and they also give clear instructions to the member states on
what sanctions or embargoes they have to impose. There is not much room for any
misunderstanding, which results in a high score for the determinacy scale.

The symbolic validation of these resolutions builds on, as was the case with the
resolutions on terrorist methods and terrorism in general, other old principles, such as
non-intervention and state responsibility. Because of the sequence of the resolutions
on the same topic, however, the beginning of a pattern is formed, which would later
contribute to the symbolic validation and pedigree of other resolutions. 

Since these are the first resolutions to have been adopted after a specific terrorist
attack, and thus also the first time that the Council ordered the member states to act in
a certain way, it is not really possible to judge the coherence of the measures. The
response demanded from the member states can after all not be compared to the kind
of response that had been requested in like terrorist cases. Since, moreover, the number
of Chapter VII resolutions by the Council at that time was generally scarce it is also
not possible to make a sensible comparison with other situations that might at least
show some similarities. As a general assessment one could however conclude that the
kind of measures demanded from the member states do not seem to be disproportional
to the situation. 

Finally, the adherence of the measures is secured by the referral in the resolutions
to the main principles of the Charter such as the prohibition of the use of force. In sum,
it becomes clear that these resolutions score highly on determinacy, have to depend on
other principles for the symbolic validation, cannot be scored on coherency, but seem
to fit within the system of rules that are adhered to, which legitimises the conclusion
that the legitimacy of these resolutions is good, and that there are no major problems
which are foreseeable with regard to their formal effectiveness. 
 
2.2.2 The attempted assassination of the President of Egypt

With regard to the resolutions adopted in connection with the terrorist assassination
attempt on the life of the President of Egypt in Addis Ababa in 1995, the Security
Council followed the same pattern as was the case with the Lockerbie incident of first
adopting a resolution of a non-binding character, in which the act was condemned and
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Sudan called upon to comply with the requests of the Organisation of African Unity
(OAU), and then adopting a binding resolution explicitly under Chapter VII of the
Charter.

The reasoning of the Security Council for using Chapter VII in Resolution 1054
(1996) is remarkable, and in my opinion not logical or necessary. The Council stated
that the non-compliance of Sudan with the previous Resolution 1044 (1996) consti-
tuted a threat to international peace and security. In Resolution 1044 (1996), however,
Sudan was merely called upon to comply with the requests of the OAU and thus to
immediately extradite the suspects. Although the requests were supported by the
obligations on Sudan pursuant to the Extradition Treaty between Ethiopia and Sudan,
it does not speak for itself that a violation of this international obligation would
automatically constitute a situation that poses a threat to international peace and
security.9 The argumentation used by the Security Council to justify its switch to the
powers under Chapter VII of the Charter is thus rather limited and could therefore
result in confusion.

In the first resolution, however, the Council had already argued that it considered
the attack not only to be against the President, and not only against the sovereignty,
integrity and stability of Ethiopia, but against Africa as a whole. Through this reason-
ing, the Council could easily have argued that the situation constituted a threat to
security and peace in the region, and thus to international peace and security as such,
but it did not do so. 

Moreover, assisting and supporting terrorist activities had in earlier resolutions in
relation to the Lockerbie incident been connected to a violation of article 2 (4) of the
Charter, which would automatically constitute a threat to international peace and
security, but the Council did not use this argumentation either. 

Thus, although in itself there seemed to be more than a sufficient reason to pass the
test of article 39 of the Charter, and thus to adopt a resolution under the powers of
Chapter VII, the Council’s argumentation for using Chapter VII of the UN Charter in
particular brought confusion to the impact of resolutions that are not explicitly adopted
under Chapter VII of the Charter and are, moreover, of a non-binding character. The
question that arises is whether any non-compliance with comparable resolutions could
thus ipso facto be qualified as constituting a threat to international peace and security.
In practice, though, the Security Council has not consistently followed this path. 

The measures pursuant to Resolution 1054 (1996) all fall under the scope of article
41 of the Charter. They were adopted to pressure Sudan into changing its behaviour
and have, in that sense, a conditional character. The resolution did include, moreover,
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a clause that states that the Council would re-examine the situation after a period of
60 days, and would then decide whether Sudan had complied with its demands, which
would consequently be a reason to lift the measures against Sudan. 

The legality of these resolutions causes no problems. The legitimacy of especially
Resolution 1054 does however show some flaws. This particularly has to do with the
lack of reasoning by the Council in its justification for using Chapter VII of the
Charter as a legal basis. As shown above, if taken literally, it lacks consistency in
relation to previous resolutions on a similar topic, which results in a low score on the
coherency scale. The determinacy of the resolutions is, on the other hand, very clear.
The demands are well defined and the member states are well instructed as to the
measures they have to impose. The rather emotional reference to the attack against not
only the sovereignty and integrity of Ethiopia, but against Africa as a whole, is quite
an unusual method for giving additional weight to the message, and could be seen as
an artificial way to enhance the symbolic validation of the message. The references
made to the actions of the OAU, and the Extradition Treaty between Sudan and
Ethiopia, place these resolutions in a larger system of rules, thereby covering the
adherence indicator. 

In sum, we can conclude that although the way this resolution is drafted does not
tick all the right boxes to give it a high score on legitimacy, the message is clear and
not unexpected considering the actions of the OAU and the other international instru-
ments that are applicable, which adds up to an average score on legitimacy. This
resolution is thus considered to have formal effectiveness.

2.2.3 Attacks on Nairobi and Dar-es-Salaam; Al Qaida and the Taliban in
Afghanistan: starting the regime of targeted sanctions against individuals

The adoption of the resolutions after the attacks on Nairobi and Dar-es-Salaam,
followed by the establishment of the sanctions regime, mark the beginning of one of
the major counter-terrorism pillars of the Security Council policy of the post-9/11
period. In this subsection, the development of this regime will be further evaluated as
to questions of legality and legitimacy. This therefore concerns the original regime, its
elaborate scope of targeted individuals, and the establishment of the Monitoring
Group.

Resolution 1267

The legal fundaments for the regime of counter-terrorism measures against Al Qaida
and the Taliban were laid down when the Security Council linked the attacks on
Nairobi and Dar-es-Salaam to Al Qaida. This terrorist organisation had been given
shelter in Afghanistan by the Taliban government. That same government had already
drawn the attention of the world for creating a highly unstable situation in that region
for years. When, in October 1999, the Security Council adopted Resolution 1267 under



Legality and Legitimacy of the Security Council Measures to Combat Terrorism

10 S/RES/1214, 8 December 1998.
11 Mary-Ellen O’Connell, ‘Debating the Law of Sanctions’, in: European Journal of International Law,

Vol. 13, No. 1, 2002, pp. 63-79.
12 See more elaborately on the subject of limits to the Security Council’s discretion in imposing economic

sanctions, E. de Wet, op cit., pp. 215-255.
13 See more elaborately on the developments in the employment of sanctions regimes, Chapter III, section

3.4.3.
14 See, for example, the exception to the trade embargo against Iraq for supplies related to medical

purposes and, in humanitarian circumstances, foodstuffs, Security Council Resolution 661 (1990), 6
August 1990, par. 3 (b).

317

the explicit powers of Chapter VII of the Charter, there was no doubt as to the fact that
the situation in Afghanistan and the actions of the Taliban government could be
qualified as a threat to international peace and security. 

The Security Council had stated, after all, that the failure of the Taliban regime in
Afghanistan to stop providing sanctuary to and training for international terrorists and
to co-operate in bringing the indicted terrorists to justice, as was laid down in para-
graph 13 of Resolution 1214 (1998),10 constituted a threat to international peace and
security. Since this paragraph was formulated as a demand, the Afghans’ failure
clearly constituted a violation of a binding decision by the Security Council.

Subsequently, the ultimatum set in Resolution 1267 (1999) was directly related to
the ending of the described situation that constituted a threat to international peace and
security. The measures that would become operational if the ultimatum was not met,
namely a ban on air traffic and the freezing of the Taliban’s funds, were targeted
against the government and government members in an attempt to pressure them into
compliance. These measures clearly found their legal basis in article 41 of the Charter.

At the time of the adoption of Resolution 1267 in October 1999, a humanitarian
exception that would allow for a partial lift of the financial freezing measures for
humanitarian reasons was not yet included in the regime. It took until December 2002
before a humanitarian exception was included in the regime pursuant to Resolution
1452. The lack of a humanitarian exception, which in general opens the possibility to
partly lift the freezing of financial assets in order to provide basic needs, such as food,
housing and medicines, could influence the assessment of the proportionality of the
sanction.11 After all, when the freezing of financial assets places individuals in a
situation in which they can no longer fulfil basic needs, the implementation of the
sanction regime might become a threat to the lives of these individuals. If, indeed, that
would be the consequence of such a measure that clearly creates a disproportional
situation and jeopardises the legality of the regime.12 The way these measures directly
target individuals is, after all, quite different from the comprehensive sanction regimes
that used to be the practice, and which as an indirect consequence run the risk of
creating starvation and a shortage in medicines among entire populations.13 Moreover,
even these regimes included humanitarian exceptions for lifting trade embargoes when
it concerned food and medicines.14 
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Furthermore, the lack of a humanitarian exception influences the degree of legiti-
macy of the resolution, especially because of a low score on the coherence and
adherence indicators. Even though this was one of the first truly targeted sanctions
regimes,15 and comparisons with many other regimes are thus impossible, the absolute
first regime that imposed targeted sanctions did include a humanitarian exception,16

just as the state-oriented comprehensive regimes that included humanitarian exceptions
to the embargoes. If the first resolution with a targeted sanctions regime in combina-
tion with the way comprehensive sanctions regimes were drafted is to form the frame
of reference for the coherence test of this measure, then its score is not very high. The
same holds true for the adherence test, when one considers the possible violation of
the right to life by denying any financial resources to the targeted persons, not even for
basic expenses such as food and medicines. These arguments could, moreover, also be
of influence on the legality of the measure, if indeed the disproportional character of
the resolution, because of the absence of a humanitarian exception, is considered to be
of such a grave character that the limits on the powers of the Security Council are
overstepped. In this situation, however, that does not seem to be the case. 

The establishment of the Committee (hereafter referred to as the Sanctions Com-
mittee) by the Security Council,17 with the task inter alia to seek and consider informa-
tion from states concerning violations of the resolution, falls within the powers of the
Security Council. The Council can, after all, establish subsidiary organs, according to
article 29 of the Charter.

Consequently, with the critical note concerning the risk of the measure’s dis-
proportionality because of the absence of a humanitarian exception, after considering
the requirement of article 39 of the Charter, the clear connection between the adopted
measures under article 41 of the Charter and their ultimate goal of restoring interna-
tional peace and security in Afghanistan, one has to conclude that Resolution 1267
(1999) passes the legality test. This is also the case for the legitimacy test. The mes-
sage of the resolution is very clear and offers no room for different interpretations as
far as the demands on the Afghan government and the member states are concerned.
The instructions on the established Sanctions Committee are less determinate, and
seem to offer very broad powers without clear boundaries. This will become more
obvious when the scope of the targeted sanctions is widened, and the link to the
Taliban government is no longer a necessary requirement. The Sanctions Committee
is not given any instruction as to how to determine who passes the threshold for being
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nominated for the Consolidated list. This is completely left to the member states,
especially those that are members of the Sanctions Committee, and thus lacks any form
of transparency. 

Just like previous Council resolutions on terrorism, this resolution does not score
highly on the indicator scale of symbolic validation. It is more interesting to assess the
coherence and adherence degree of this resolution. For this assessment, it is important
to consider the practice of the Security Council on previous occasions. In its practice,
several situations have been qualified as threats to international peace and security,
which were followed by an imposed targeted sanctions regime. These sanctions for the
most part contained travel bans.18 The Council imposed the sanctions on government
members and their relatives in order to pressure them into adopting different behav-
iour, thereby contributing to restoring peace and security in the region. In terms of
subsidiarity, this is probably the most effective pressurising measure, since it clearly
links those in control of the situation to their ability to make changes in order to obtain
the desired restoration of peace, which is a better solution than bluntly imposing
comprehensive sanctions of which the population most likely suffers the most. 

In essence, it thus seems that this resolution shows coherence with the practice of
the Security Council in similar cases. Moreover, it is in line with the developing views
within the UN vis-à-vis the use of sanctions as an enforcement tool (see also chapter
III, section 3.4.3).19 The invention of the targeted sanction, with the promise of more
effectiveness without negative effects on the population, was referred to as ‘a policy-
maker’s dream: they are not only right, but also more effective’.20

In 2000, Secretary-General Kofi Annan concluded that one could now speak of ‘an
emerging consensus among Member States, that the design and implementation of
Security Council sanctions need to be improved and their administration enhanced to
allow a more prompt and effective response to present and future threats to interna-
tional peace and security. Future sanctions regimes should be designed so as to
maximise the negative effects of the sanctions on the civilian population and neigh-
bouring and other affected States.’21 The design of the targeted regime against the
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Taliban government would fit this description, and his statement could thus be seen
as strengthening the coherence of the newly chosen path. 

Also the fact that a targeted regime is adopted instead of a comprehensive sanctions
regime shows that the Council intended to avoid the negative consequences of the
latter approach, an approach which would probably have infringed upon the principles
of the protection of human lives. The scope of the adherence of a measure goes beyond
the mere test as to whether the procedural rules of decision-taking have been followed.
It also provides information on the material connection of the measure to the universe
of values that are upheld by the community of states. Taking the protection of human
lives into account is therefore of importance to the measure’s degree of adherence. 

All in all, the legitimacy of this resolution is thus of an average level. The determi-
nacy of the instruction to states to implement targeted sanctions is clear, but the
Sanctions Committee is not given any instruction on how to determine who should be
nominated for the freezing list. The absence of a humanitarian exception jeopardises
the legitimacy level of the measure, especially its degree of coherence and adherence.
The fact that a targeted regime was chosen over a comprehensive sanctions regime on
the other hand provides the resolution with better coherency and adherency than a
comprehensive regime would. 

Resolution 1333

With the adoption of Resolution 1333 (2000), also adopted explicitly under the powers
of Chapter VII of the Charter, the Council expanded the enforcement measures.
Placing an arms embargo, reducing diplomatic staff and the closing down of Ariana
Afghan Airlines are all measures that fall under the scope of article 41 of the Charter.
They qualify as measures to pressure the Afghan government into adopting different
behaviour, which would bring an end to the threat to international peace and security.

Resolution 1333 (2000), however, also ordered that the financial funds and assets
of Osama bin Laden and individuals and entities associated with him or Al Qaida be
frozen, thereby enlarging the category of persons against whom this measure had
already been implemented by Resolution 1267 (1999). The Council, moreover, ordered
the Sanctions Committee, established pursuant to Resolution 1267 (1999), to establish
and maintain a list of persons who should be targeted by this measure.22 

These measures were initially established for a period of 12 months. After that
period, the Council would decide whether it could lift the measures or continue them.23

The first official evaluation of the measures and its results should have taken place in
December 2001 at the latest. However, the resolutions that follow do not explicitly
extend the period in which these measures are applicable. After the attacks of 9/11, we
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can derive from the fact that the Council adopted other resolutions on the same topic
that it quietly extended the applicability for an indefinite period of time. 

There are several aspects to this resolution that need closer analysis with regard to the
resolution’s legality and legitimacy. In the first place, it is important to differentiate
between the measures applicable to government members and the ones that are
applicable with regard to Usama bin Laden, the Al Qaida members and their asso-
ciates. For the first group, the analysis of the legality and the legitimacy of that part of
the resolution will not differ from the conclusion drawn with regard to the analysis of
Resolution 1267 above. 

With regard to the extended scope of the measure, and the fact that the Council by
doing so is treading a new path, detailed surgery is needed of which the sequence of
the questions posed is very important. The first question to answer is the following:
Does the Security Council have the capacity to adopt measures that target individuals
other than government members? This question triggered an extensive debate among
states and academics.24 To answer this fundamental question, an analysis of the powers
of the Security Council is needed. Clearly, no explicit power to target individuals is
attributed to the Council in the Charter.25 The practice of the Security Council in
relation to its involvement with rights of individuals shows that in those cases that the
Council indeed interfered with the rights of individuals; this was done in the context
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of judicial bodies in which the procedural rights of the individuals were guaranteed.
The question is whether the established Sanctions Committee can meet that test? 

Secondly, the legality of the measure depends on whether the general limitations
on the powers of the Security Council, and article 41 of the Charter in particular, have
been respected. These limits first of all relate to the qualification of a specific situation
as a threat to international peace and security, and the necessity to restore or maintain
international peace and security, which includes the criteria of conditionality and
temporality (see chapter II, section 3.3.4 and chapter III, section 3.4.5). To be able to
make that assessment a clear connection should thus exist between the threat or the
breach of the peace, the sanction, and the objective of the sanction to change behaviour
in order to stop the threat or restore the peace. And finally, the adopted resolution
must, moreover, be in accordance with the principles and the purposes of the Charter
in order for the resolution to be adopted intra vires. Especially the extent to which
human rights have to be respected when adopting this resolution is therefore an
important question.

The question as to whether the Security Council has the capacity to adopt measures
that concern individuals will thus be dealt with first. As stated in chapter III, the text
of the Charter and its drafting history do not clarify the question as to whether it is
allowed to sanction individuals. The explicit intention of the constitutive member
states to only include an open category of measures in article 41 of the Charter26

consequently does not exclude the possibility of targeting individuals. And indeed, in
the practice of the Council there are numerous examples of targeted sanctions. 

Targeting individuals not connected to a government or those in power is, however,
a novelty in the practice of the Security Council, since before the adoption of Resolu-
tion 1333 (2000) the Security Council had only ordered sanctions or targeted sanctions
on the basis of article 41 of the Charter against states or government members, their
families, or other officials who were in some way connected to policymaking. 

The addressees were thus government members and their families, or militia
leaders. In these situations the Security Council was acting against a threat to interna-
tional peace and security caused by states, which can be restored by affirmative action
against those in control of the situation, hence the government members. The relation
between the situation threatening the peace and the persons responsible for that
situation, and thus the conditionality of the measure, is clear. 

The category of addressees, however, has been widened with the adoption of
Resolution 1333 (2000) up to the point where there is not necessarily any link between
the state and the addressee of the sanction, who can be an individual or a non-state
actor. 
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The practice of the Security Council shows that this organ, in its efforts to maintain
and restore international peace and security, has on many occasions recognised that
individuals can also play a part in this effort. The clearest example of this new possi-
bility is the establishment of the International Criminal Tribunals for the Former
Yugoslavia27 and Rwanda,28 in order to decide on the criminal responsibility of
individuals suspected of genocide, war crimes and crimes against humanity during the
conflicts in the Former Yugoslavia and Rwanda. The Council even argued that the
establishment of the Yugoslavia and the Rwanda Tribunals would contribute to the
restoration and maintenance of peace.29 

The Security Council used article 41 of the Charter as the legal basis for the
establishment of these ad hoc tribunals. The Appeals Chamber of the Yugoslavia
Tribunal decided in the Tadic case that the Council was acting within its powers when
it established that tribunal.30 

It is, of course, not possible, based on the mere establishment of the ad hoc tribu-
nals, to conclude that in general the Security Council has the power to take measures
against individuals other than those related to a government. There are, moreover,
some fundamental differences between the two cases. In the case of the ad hoc
tribunals, it is an independent and impartial court established by law that decides on
the criminal responsibility of and the penalties against individuals, not the Security
Council. The rulings of the tribunals are moreover based on the material jurisdiction
of the courts, which finds its basis in customary international law.31 

There is one other example that shows the Council’s involvement with individuals,
namely its power based on the Statute of the International Criminal Court (established
in 2002, and thus of a later date than the date of the adoption of Resolution 1333
(2000)), to draw the Court’s attention to a particular case.32 But also in this situation,
it will be left to the Court to decide on the criminal responsibility of the individual.33

Although there are not many examples available in practice that could indicate that
the Security Council does indeed have the power to impose measures against individu-
als, it seems that in the few cases mentioned above in which the Security Council does
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somehow meddle with the lives of individuals, the Council’s powers are exercised
within a framework of checks and balances.

The question is thus whether the sanctions regime as it has been imposed based on
Resolution 1333 (2000), has been adopted while respecting checks and balances.34 In
this respect, it is important to qualify the measure and its effects, as well as the
procedure that applies during the listing of the individuals and entities. 

One of the debates with regard to the qualification of the targeted measures is
whether they would qualify as ‘criminal charges’ (see chapter III, section 3.4.5). For
the interpretation of this term, it is important to analyse the way this term is formulated
in several human rights conventions in connection with procedural guarantees.
Especially the way this term has been interpreted by the Human Rights Committee in
General Comment No. 32,35 is leading in this respect. The Human Rights Committee
indicates that ‘acts that are criminal in nature with sanctions that, regardless of their
qualification in domestic law, must be regarded as penal because of their purpose,
character or severity’ should be considered to qualify as criminal charges.36 This
interpretation is in line with the test used by the European Court of Human Rights
which uses three criteria to assess whether a measure can be qualified as such.37 When
applied to the situation of this sanctions regime, the targeted measures adopted by the
Security Council in Resolution 1333 (2000), it seems that these measures qualify as
‘criminal charges’.38 It is after all clear that the individuals and organisations on the list
of the Sanctions Committee are suspected of terrorism, being part of a terrorist
organisation, or having close contacts with terrorist organisations. Although, maybe,
not all national legislations have included ‘terrorism’ as a separate offence in their
criminal codes, the activities that are the product of terrorism, such as murder, man-
slaughter, kidnapping, public violence and causing material damage are considered to
be criminal offences in virtually every national legislation. Incidentally, the European
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Union’s framework decision on combating terrorism does criminalise all these acts as
terrorist crimes.39

The activities of which the persons or organisations are suspected that would
qualify them for being nominated for the list of the Sanctions Committee do therefore
refer to a criminal context. 

Moreover, the sanction that results from this nomination on the list is of such a
character that it prevents these persons or organisations from functioning normally and
is of a severe nature. Sanctions have economic consequences because they deny an
individual his normal livelihood. The nomination as such, moreover, results an
irreparable stigma of being labelled a terrorist supporter.40 The fact that the resolution
ordering the freezing of assets is addressed to the member states is not of any rele-
vance, since the effect of the measure is decisive for the qualification of the measure.

However, in two recent cases a different conclusion has been drawn in relation to
the qualification of the sanction, albeit without a thorough argumentation. The Court
of First Instance of the European Union in the case of Mohamed El Morabit versus the
Council of the European Union, when dealing with the scope of the protection of the
right to a fair trial, argued that the principle of the presumption of innocence was not
applicable to the case, since the sanction did not qualify as ‘criminal charges’.41 The
Court argued that the revision of the sanction list that takes place every six months
prevents the instrument from turning into an effective confiscation of financial assets.
The Court therefore concluded that the sanction should henceforth be qualified as an
administrative measure, and not as a criminal charge since it did not include a criminal
accusation. The Court, however, did not recall the three criteria that, according to the
jurisprudence of the ECtHR, determine whether a measure should be qualified as a
criminal charge. 

Also the Human Rights Committee, in the case of Sayadi and Vinck versus
Belgium, concluded without using the three criteria of the ECtHR that the financial
freezing measures could not be qualified as criminal charges.42 The Committee merely
stated that the measure is not punitive in nature.43 

If, indeed, one would argue that the qualification of ‘criminal charge’ is not
applicable to this case, the applicability of the core of the right to a fair trial to these
situations would in the opinion of the Human Rights Committee in General Comment
No. 32 still stand, as it argues that ‘deviating from the fundamental principles of fair
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trial, including the presumption of innocence, is prohibited at all times’.44 In this
respect it should, therefore, also be possible to have access to a court in situations in
which a civil right is at stake,45 namely a person’s or organisation’s reputation46 and
the right to property.47 Earmarking someone as a terrorist by placing him on a so-called
blacklist for an indefinite period of time is surely an invasion of a person’s good
reputation?48 Moreover, the way in which the financial assets are frozen amounts to
an infringement of the right to property. In other situations, the freezing of assets
would be considered to be allowable as ‘control on the use of these assets’,49 within
a clear time-frame. However, the United Nations has not set a time-limit on the
measures that contribute to the fight against international terrorism, and it is especially
this indefinite character of the measures that violates the right to property.50 

The Committee, moreover, interprets the concept of determining one’s rights or
obligations ‘in a suit of law’ to include those situations that are equivalent to judicial
proceedings, for example administrative procedures regarding the taking of property.51

As a consequence of the assessment that the sanction measures can be qualified as
criminal charges, or at a minimum as infringements of civil rights, it seems that these
sanctions should, according to the interpretation of the right to a fair trial by the
Human Rights Committee, be applied while taking several procedural guarantees into
account. These procedural guarantees could provide for the framework of checks and
balances with regard to the exercise of this power by the Security Council.52 This
framework would henceforth also provide the frames of reference needed to assess the
coherence of the measure.

First of all, the individual or organisation should have access to the courts. In this
particular situation, the Sanctions Committee is the subsidiary organ of the Security
Council, which in itself is an executive organ that has delegated part of its powers to
the Sanctions Committee that decides on the nominations for the list. Decisions are
taken behind closed doors, only in the presence of the members of the Sanctions
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Committee, and are based on consensus.53 This would clearly not qualify as a public
hearing, which is required in criminal cases,54 especially since there is no role for the
addressee of the targeted sanction, which is in violation of the principle of equality of
arms.55 The Sanctions Committee itself can moreover not be qualified as a ‘competent,
independent and impartial tribunal established by law’. According to the General
Comment, the criterion of ‘independent’ is especially concerned with the division of
powers between the executive and the adjudicating power, stating that ‘a situation
where the functions and competencies of the judiciary and the executive are not clearly
distinguishable or where the latter is able to control or direct the former is incompati-
ble with the notion of an independent tribunal.’56 Since the Security Council has
delegated its powers to the Sanctions Committee, which means that it will pass part of
its own powers, the Sanctions Committee’s powers are also qualified as executive.57

In the General Comment, the requirement ‘established by law’ is not further explained.
The Appeals Chamber of the International Criminal Tribunal for the Former Yugosla-
via in the Tadic case, however, has elaborated on this requirement, stating that to fulfil
the condition that a tribunal has to be ‘established according to the rule of law, it must
be established in accordance with the proper international standards, it must provide
all the guarantees of fairness, justice and even-handedness’.58 What seems to be an
institutional requirement has been given meaning by indicating that this can be
assumed to be the case if the procedure is in accordance with the principles of fairness,
justice and even-handedness. It needs no further explanation that the Sanctions
Committee does not fulfil these requirements.59

The requirements of the ‘presumption on innocence’, in article 14 paragraph 2 of
the International Covenant on Civil and Political Rights, and ‘equality of arms’, in
article 6 paragraph 1 of the ICCPR, which are especially applicable when it concerns
criminal charges, are also not fulfilled.60 
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From the example of the Aden case (see also chapter V, section 3.3.5) it became
clear that the persons involved were not allowed to examine the evidence that the
United States presented, which ultimately led to their nomination on the list. Only after
a certain period of time did the Swedish government succeed in obtaining permission
to examine the evidence.61 

The procedure of listing does not provide for a possibility to appeal against the
decision, as laid down in article 2 of the Seventh Protocol to the European Convention
on Human Rights, and article 14 paragraph 5 of the International Convention on Civil
and Political Rights. According to General Comment no. 32, this right should be
respected in criminal trials.62

It follows from article 3 of the Seventh Protocol to the European Convention on
Human Rights and article 14 paragraph 6 of the ICCPR, moreover, that compensation
for a miscarriage of justice should take place when it becomes clear that a person or
an organisation was mistakenly placed on the freezing list, if, indeed, this can be
qualified as a criminal charge. It is evident that being placed on the list can cause
(financial) damage. However, so far, such a compensation arrangement does not exist.

In conclusion, it is apparent that the procedure of the Sanctions Committee of the
Security Council is in violation of the right to a fair trial, and certainly does not
provide a framework of checks and balances that sets the limits within which the
Sanctions Committee can function. By nominating names of persons and organisations
for the freezing lists the Sanctions Committee acts as a quasi-judicial organ, without
the proper guarantees for the rights of the persons and organisations whose rights are
at stake. The Committee, in fact, acts as a prosecutor and a judge at the same time,
while leaving the work of the executor to the member states, since they are the ones
who have the obligation to actually freeze the financial assets. 

The conclusion can be drawn that in answer to the fundamental question as to
whether the Council has, according to the UN Charter or its own subsequent practice,
the capacity to impose sanctions that target individuals who are not related to a
government, there is no impediment to the power of the Security Council to implement
measures that target individuals. However, it also became clear that when targeting
individuals the Council should act within a framework of checks and balances that fit
the particular act. In this case, the Council acts as a semi-judicial body without
providing the procedural guarantees needed, which raises doubts vis-à-vis its power
in this case to adopt such measures. 
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The next step in the analysis of the legality of Resolution 1333 relates to the require-
ments that always apply to measures adopted based on article 41 of the UN Charter.
To be considered an intra vires measure, there needs to be a determination of a
situation that threatens international peace and security, and the measures adopted
should contribute to the restoration of peace. These measures, moreover, have to be
within the limits of the Charter. 

In this resolution, the Security Council’s determination of a threat to international
peace and security, a requirement for acting under Chapter VII of the Charter as laid
down in article 39, is not directly linked to a concrete situation. The formulation used
is rather a general qualification of a phenomenon, such as international terrorism. This
means that the text of the resolution does not clarify what should be changed in the
status quo, other than putting an end to international terrorism altogether. Leaving out
this conditional link is already problematic when dealing with measures against states,
but even more so when ordering sanctions against individuals. 

The problem, however, is that the reasoning of the Security Council in the applica-
ble resolutions to justify its assessment of the situation as one that threatens interna-
tional peace and security does only concern the behaviour of the Taliban government.63

And although it seems evident to conclude that the activities of Usama bin Laden and
the Al Qaida organisation are not peaceful, the Charter system requires that the
Security Council can only adopt enforcement measures once it has established that a
situation constitutes a threat to international peace and security, which it has not done
with regard to the activities of Usama bin Laden and Al Qaida.

This might seem a small technicality; however, one has to keep in mind that the
Security Council is operating in new territory, given the fact that the Charter is silent
on the powers to act against individuals. On the other hand, the fact that this area has
not been previously explored opens the possibility for setting a clear new standard.
That, however, would require clear argumentation and justification on the part of the
Security Council. In this case, the Council missed that opportunity.

It is exactly with regard to this connection that a difference evolves between the
sanctions targeted against Taliban government members, who are pressured into co-
operating with the extradition of Usama bin Laden and Al Qaida members, and the
freezing of the assets of Usama bin Laden, Al Qaida members and those individuals or
entities that are associated with them. While the demands on the Taliban government
are clear, this is not the case with regard to Usama bin Laden, Al Qaida, and his
associates. This was, moreover, the first time that the Security Council had extended the
sanctions regime to be applicable to persons other than government members. It would
in that sense have been helpful if the Council had been more elaborate in its justifica-
tion. So unless the demand is to surrender and stand trial, it seems difficult to control
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whether those listed have denounced all future plans for terrorist attacks, if indeed they
exist, and therefore no longer pose a threat to international peace and security. 

The point is that even though everyone would probably agree that Usama bin
Laden and Al Qaida pose a threat to international peace and security, the extent of the
threat is not clear, nor are the steps that have to be taken to put an end to that threat.
Furthermore, the level of association between any individual and Bin Laden or Al
Qaida is not further specified. Does an individual have to contribute considerably to
the terrorist activities, for example by planning attacks, to qualify as being ‘associated’
with Bin Laden or Al Qaida? Or does an individual who merely assists, for example
by delivering food supplies to training camps, already qualify as such? 

Moreover, enforcement measures, when adopted, have the purpose of pressuring
the addressee into different behaviour, preferably the kind of behaviour that is no
longer a threat to international peace and security. In that sense, these measures intend
to have a conditional and temporary nature. The purpose of the freezing of the finan-
cial assets of Bin Laden and Al Qaida, however, are not of that nature. The problem
is that because the Council has not identified the threat, let alone given a definition of
what we can suspect it considers as the threat, it will not be possible to establish when
this situation has ceased to exist. Even if the measures could be qualified as preventive
or provisional measures, as laid down in article 40 of the Charter, the character of
Chapter VII of the Charter would still prescribe a certain form of temporality, which
is not the case with these measures, or at least lacks the transparency that would enable
any form of control as to whether the circumstances would legitimise such measures.
The mere fact that a sunset clause of 12 months was included is not enough to fulfil
this requirement.

Whereas, earlier, the analysis was made to answer the question whether the Council
would have the capacity to act against individuals, in the capacity as a quasi-adjudica-
tor, the next question relates to the purposes and principles of the Charter and the
limitations they have on the powers of the Council. According to article 1 (3) of the
UN Charter this includes respect for human rights and fundamental freedoms. As
argued in chapter III, this reference limits the powers of the Council as far as they
interfere with the core human rights. Especially since some of the measures have a
large impact on the personal lives of individuals, it seems important to assess to what
extent human rights guarantees are upheld while exercising the Council’s powers. As
has been described in chapter III (section 3.4.5) on the limitations on the powers of the
Security Council, there is a discussion as to whether fair trial principles belong to the
core human rights that function as a limitation to the powers of the Security Council.
Some might argue that they belong to the core of human rights,64 and with this point
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of view one would certainly have to conclude that with regard to Resolution 1333 the
Council is acting ultra vires in relation to the adoption of the sanctions regime that
targets individuals not related to a government. 

On the other hand, even if one would argue against this position, claiming that
neither fair trial principles, nor any of the other human rights involved, belong to the
core principles that the Council should uphold while exercising its enforcement
powers, and if one would henceforth come to a different conclusion in relation to the
legality of Resolution 1333, one should be reminded that the fact that the Council is
stretching its powers, or is using implied powers in order to counter a new kind of
threat, also brings along new responsibilities.65 Implied powers can therefore only exist
if the threshold of limitations to the powers is subsequently also extended. 

In conclusion, the measures against individuals not connected to the Taliban govern-
ment were not taken in conformity with the purposes and principles of the Charter.
They were, moreover, adopted without respecting the conditionality and temporality
criteria of the Chapter VII measures. Furthermore, in its capacity as an adjudicator, the
Council failed to provide the necessary procedural guarantees. Hence, these measures
were adopted ultra vires the powers of the Security Council. However, especially since
this conclusion can be challenged, the arguments in relation to the resolution’s degree
of legitimacy are of particular importance. After all, the analysis of the resolution’s
legitimacy shows the resolution’s possible formal effectiveness, and its pull towards
compliance. 

Testing the degree of legitimacy of Resolution 1333 will especially provide an insight
into how the measures should be adjusted to become more effective. As will become
clear later on in this chapter, these improvements to the legitimacy of this regime of
measures will go hand in hand with the improvements in relation to the legality of the
measures. 

First, the determinacy of Resolution 1333 will be assessed. Several aspects in this
resolution play a role for the assessment of determinacy. These aspects include, to
begin with, the demands made on member states to impose, inter alia, arms embargoes
on the one hand, and to establish travel bans and to freeze the financial assets of
individuals on the list of the Sanctions Committee on the other. The language of the
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resolution on the instructions given to the member states on what they have to do is in
itself very clear. The names of the individuals and entities on the list should moreover
have provided the member states with sound information with regard to which finan-
cial funds they would have to freeze. However, this partly turned out to be a false
security, since the list was not carefully drafted, which resulted in many cases of
mistaken identity.66 This indeterminacy in the procedure of the Sanctions Committee
was moreover not compensated by a built-in process of clarification or any other
ascertainable principles of correct process that could contribute to the determinacy of
the work of the Sanctions Committee. 

Another aspect that is important when assessing the determinacy of Resolution
1333 is whether or not it is clear for how long the measures should be imposed. The
fact that the resolution refers to a period of 12 months is in itself a very determinate
method for dealing with this aspect, but it is not the only aspect that is of importance.
The conditional relationship between the imposed measures and the indicated threat
to the peace would normally have a built-in indicator as to when the measures are no
longer needed. However, the latter is not clear in the resolution, as has been argued
extensively above, and thus does not contribute to the determinacy on this point.
Rather, the opposite is true, since the follow-up resolutions adopted after 9/11 no
longer mention the 12-month period, the conditional relation between the measure and
the threat to the peace remains the only way to determine the period for imposing the
measures. And since this conditionality is lacking, this renders the determinacy of this
part of the resolution very low. 

Another indicator of legitimacy, the coherence of the measure, cannot be tested in
the sense that there is no precedent on the way the targeted sanctions are imposed in
this resolution. However, assessing the development of the way sanctions are imposed
does point to the more targeted method, but limits this method to target only those that
are in control of a regime and are thus closely related to the state organisation. In that
sense, we can conclude that there is no coherence in this aspect of the resolution. If,
on the other hand, we take into account that international organisations change the way
they use their powers in order to fit the new challenges they face in international
relations, we should be more lenient in judging this aspect. However, the system that
comes closest to imposing measures against individuals, namely the international
criminal tribunals, does so through a system that shows more respect for checks and
balances. This example provides a principled framework of procedural guarantees,
which can be used to assess the coherence of Resolution 1333. As became clear from
the analysis of the capacity of the Security Council to act in this case as an adjudicator
by imposing sanctions against individuals, these procedural guarantees were not
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respected. This brings me to the conclusion that this aspect in the resolution is not
coherent. 

The adherence of Resolution 1333 (2002), which, other than most resolutions that
are adopted unanimously, was adopted by 13 votes in favour, with 2 abstentions from
Malaysia and China,67 is assessed by the way the measures imposed by this resolution
relate to the greater system of rules that are applicable. In this respect, there are two
aspects of importance: the internal regulations concerning rule-making, as laid down
in article 103 of the Charter, and the greater system of rules and principles, which
provide the international community with the ultimate rule of recognition. It is espe-
cially with regard to the latter aspect of this indicator that Resolution 1333 scores very
low, since the measure shows little respect for several human rights which are re-
spected and guaranteed in several ways by the same states that have to impose the
measures that show no respect for these human rights. 

Strictly speaking, the UN Charter in article 103 provides a rule which compels
member states to set their other obligations aside, and would thus solve the states’
moral dilemma. However, as stated earlier, the universality of human rights indicates
the strong message that is sent to the international community, and which provides
human rights with an aura of symbolic validation. The fact that the international
community is in so many ways committed to the protection of human rights plays a
large part when assessing the Security Council’s measure for its adherence. Since
human rights, and especially the fair trial principles, are not respected in this measure,
the adherency score of this resolution is very low.

Furthermore, the clear lack of transparency in the way names are nominated to be
included in the Sanctions list is another negative score on the adherence scale of this
measure. 

In conclusion, the above analysis shows that the resolution is adopted ultra vires the
powers of the Security Council, and therefore lacks legality. Furthermore, the degree
of legitimacy of the resolution is very low. Since legitimacy is linked to the pull
towards compliance, one might expect severe problems with many member states that
do not or do not sufficiently impose the measures.68 

In July 2001, the Security Council requested the Secretary-General to establish a
Monitoring Group of five experts and a Sanctions Enforcement Support Team.69 The
Monitoring Group especially dealt with accuracy with regard to the identity of the
individuals placed on the lists. And thus it made a start in repairing one of the flaws
in both the legality and the legitimacy of the sanctions system.70 There was, however,
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also much criticism of the group’s working method, its lack of transparency, and its
broad interpretation of its mandate.71

3 THE PERIOD POST-11 SEPTEMBER 2001

The attacks of 11 September 2001 against the World Trade Center and the Pentagon
marked a new era for the Security Council with regard to its involvement in fighting
terrorism. When before these events one could say that it was mostly the General
Assembly that was concerned with these issues, after 9/11 the Security Council has
become the bigger player, dictating also the agenda of several other organs.

In this section the legality and legitimacy of three groups of Security Council
measures adopted after 9/11 will be assessed. First, the measures related to specific
terrorist attacks will be analysed. In the first place, this concerns the resolutions
adopted after the attacks in Madrid and London. But the analysis will especially
concentrate on the development in the 1267 sanctions regime. Next, the legality and
the legitimacy of the measures against terrorism in general will be the focus of the
analysis. These fall into several categories: the legislating resolutions relating to the
financing of terrorism; two declarations: the general declaration, and the declaration
on the danger of weapons of mass destruction and terrorism, as well as the importance
of human rights while combating terrorism; the resolution formulating a definition of
terrorism; and, finally, the resolution on the justification and glorification of terrorism.
And thirdly, the legality and the legitimacy of the legislating resolution of the Council
on the adoption of a regime concerning terrorism and weapons of mass destruction will
be assessed.

3.1 Legality and legitimacy of measures on specific terrorist attacks

3.1.1 Resolutions adopted after the Madrid and London attacks

The resolutions adopted by the Security Council on specific terrorist attacks such as
after the 9/11 attacks, the Madrid bomb attacks (Resolution 1530 (2004)) and the
London attacks (Resolution 1611 (2005)) were mostly adopted without any specific
reference to Chapter VII of the Charter. However, they all condemn the terrorist
attacks as threats to international peace and security. In the light of Resolution 1377,
adopted in November 2001, this determination is in conformity with the policy of the
Security Council to consider all acts of international terrorism as one of the most
serious threats to international peace and security in the twenty-first century. The
Security Council took a broad approach, since it is not necessary to establish a trans-
border element in order to qualify the act as an international act of terrorism. In
Resolution 1377 (2001), the Council stated that terrorist acts are contrary to the
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purposes and principles of the Charter, endanger lives and the dignity and security of
human beings, threaten social and economic development and undermine global
stability and prosperity. Considering the threat of terrorism to these universal values,
the question whether there is a trans-border element does not seem to matter when the
Security Council qualifies a terrorist act as a threat to international peace and security.

Although most of these resolutions are limited to condemnations of the acts, some
also make demands to end the situation. These demands all fall within the power of the
Security Council, as laid down in article 41 of the Charter. It thus seems that there are
no problems concerning the legality of these resolutions. 

With regard to the legitimacy of these resolutions, it is important to remark that the
Council’s consistent practice with regard to its determination of these attacks as threats
to international peace and security contribute to the development of a practice, and
thus raises expectations. Even though the Council sometimes leaves it to the President
of the Security Council to issue a statement, the international community will consider
it a ‘normal’ case when, after a new attack, the Council would adopt a resolution in
which it qualifies that attack to constitute a threat to international peace and security.
This pattern therefore contributes to the resolutions’ legitimacy, as it points to both the
pedigree and the coherence of the policy of the Council.

Each of the resolutions is moreover clear in its message, and therefore leaves no
room for any misinterpretation, which points to the determinacy of these resolutions.
As for the coherence of the resolutions, it is important to realise that the seriousness
of the attacks and the way they compare to other situations in which the Council made
a comparable determination also contributes to the legitimacy of the resolutions. The
fact, moreover, that core values of humanity are at stake, and therefore trigger a
response that fulfils the expectations of the international community, ensures that the
resolutions will also be recognised by the same international community. This indi-
cates that the measures have a good score with regard to adherency. Overall, it can be
concluded that these measures have a very high degree of legitimacy. With no flaws
in both legality and legitimacy, the formal effectiveness of the resolutions is guaran-
teed. 

3.1.2 The legality and legitimacy of the measures of the 1267 regime

In the subsection on the 1267 regime as it was established prior to 9/11 (section 2.2.3),
it became clear that there are several points of criticism with regard to the legality and
the legitimacy of different elements of the regime. The main points of concern relate
to the absence of a humanitarian exception, the lack of a clear conditional relationship
between the targeted individual or entity and the threat to international peace and
security, the lack of checks and balances in the listing procedure, the lack of transpar-
ency in the procedure, and the violation of the fair trial principles.

Some aspects of the developments in the 1267 regime as have been further shaped
with the adoption of several resolutions are especially worth studying from a legality
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and legitimacy perspective. These are the implementation of the de-listing procedure
and the improvement of the listing procedure, the adoption of the humanitarian
exception, the further extension of the scope of the targeted group of individuals, the
establishment of the Analytical Support and Sanctions Monitoring Team and other
methods of improving information gathering. The central question in the following
subsections is whether the flaws with regard to both legality and legitimacy identified
in the 1267 regime adopted prior to 9/11 have been rectified. 

The humanitarian exception of the 1267 regime

The implementation of the humanitarian exception by Resolution 1452 (2002) corre-
sponds with the tradition of including humanitarian exceptions in the comprehensive
sanctions regimes. From the point of view of legality, this contributes to the legality
of the overall measure. After all, in the absence of such an exception, the sanctions
regime might run the risk of becoming disproportional to the goal, as was also argued
in relation to the way the regime was shaped prior to 9/11.72 Also in relation to the
improvement of the degree of legitimacy, the implementation of the humanitarian
exception is of importance. This especially springs from the fact that in the absence
of such an exception the sanctions regime, in terms of the legitimacy test, might
violate basic principles by, for example, jeopardising the right to life. Other than
improving adherence, the introduction of the humanitarian exception also increases the
coherence of the regime to other sanctions regimes that already had such a humanitar-
ian exception included in the system. Lastly, the resolution is quite clear under what
circumstances an appeal for a humanitarian exception can be filed, thus also ticking
the determinacy box.

In Table VII in the Annex, both the degree of legitimacy of the humanitarian
exception as such, as well as how the inclusion of the humanitarian exception con-
tributes to the degree of legitimacy of the sanctions regime is included. Although the
working method and the conditions under which a humanitarian exception can be
invoked are crystal clear, it is in itself not enough to render the degree of legitimacy
of the sanction regime to an acceptable level, because of the fundamental flaws that
still exist in the system, especially with regard to the lack of procedural guarantees.

The Monitoring Team 

The Security Council in Resolution 1455 (2003) decided to improve the freezing
measures and the method for maintaining the Consolidated List. Except for a call on
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states to provide relevant information to the Sanctions Committee to facilitate proper
identification, the Council did not specify how it would improve these measures.

It took a whole year before the Security Council adopted Resolution 1526, which
includes concrete measures to improve the procedures.73 For that purpose the Council
established the Analytical Support and Sanctions Monitoring Team to assist the
Sanctions Committee in assessing the information for the Council’s review. This Team
works under the direction of the Sanctions Committee, but is yet another subcommittee
of the Security Council. The Security Council, after all, decides what the Analytical
Support and Sanctions Monitoring Team should do, but leaves the daily guidance to
the Sanctions Committee. The decision to give the Sanctions Committee this task is
implicitly included in the same resolution. 

Although the intention is clear, the instructions to the Monitoring Team from the
outset are somewhat vague. The task of the Monitoring Team to function as the
reflective body of the Sanctions Committee and to monitor the quality of the informa-
tion as such could contribute to the legitimacy of the 1267 Sanctions regime. The lack
of precision with which, in the early days of the Sanctions Committee, names were
placed on the list, and the many cases of mistaken identity, undermined the credibility
of the system. It created, moreover, an image of arbitrariness, which is definitely not
in line with principles such as fairness and transparency. The former situation on this
point scored very low on the adherence scale. As far as the Monitoring Team will
rectify this flaw in the procedure, its work will henceforth contribute to the procedure’s
legitimacy.

With the adoption of Resolution 1617 (2005), the Security Council introduced a
checklist for reporting to the Sanctions Committee on the implementation of the
freezing measures. Although the Security Council does not order states to use the
check list, but urges them to do so, the recommendatory request is very clear in what
it demands of states. When states would indeed follow these instructions, it would
definitely render the work of the Monitoring Team much easier, and also contribute
to the system’s legitimacy.

State visits

Another interesting aspect included in Resolution 1526 (2004) is the option of state
visits. The Security Council requested the Sanctions Committee to consider state visits
to selected countries. The Analytical Support and Sanctions Monitoring Team may
therefore advise the Sanctions Committee on state visits in order to improve the
implementation of the sanction measures. As stated before, the formulation in the
resolution is of a recommendatory character. The Sanctions Committee can therefore
not force states to allow state visits. States have to consent to these visits. 
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Clearly, there is no problem with the legality of this aspect. The Security Council
can always make recommendations. The fact that this resolution was adopted under
the powers of Chapter VII of the Charter, just as all the previous resolutions on the
topic, however, would have opened the possibility to make this a mandatory regula-
tion. Consequently, the question would then be whether the Security Council would
decide in advance that any country that in the Council’s opinion is not implementing
the sanction measures to its satisfaction warrants a state visit, or whether it would
decide on a case-by-case basis. Normally, a state visit without a prior consent of the
state could be considered to be an invasion of a state’s territorial integrity. However,
in case the Security Council determines that, for example, the non-compliance of a
state with the sanction regime constitutes a threat to international peace and security,
the Council could decide that a state visit is necessary. 

There are problems with both the scenario in which the Council decides in advance
that a state visit is possible if the state is not complying with the sanction regime, or
the scenario in which the Council decides on a case-by-case basis. Although purely
theoretical, they are interesting to explore in case the Council might in the future
consider changing the recommendatory status of this competence. The first scenario
might be abused to order state visits even though there are no serious problems in the
implementation of the sanctions. That scenario also lacks transparency concerning the
motivation why one country would be visited, while another would not. In the second
scenario, however, the problem of political partiality plays a role. After all, Security
Council members can decide to vote against a request for a state visit for political
reasons. 

For the moment, the recommendatory character and the lack of further indications
as to the exact circumstances that would call for a state visit especially influence the
low score on the determinacy scale.

The listing and de-listing procedure of the 1267 regime 

In Resolution 1617 (2005) the Security Council extended the scope of the category of
activities that might trigger a nomination for the Consolidated List, which will lead to
the freezing of assets.74 No further arguments are put forward to support extending the
scope of this category. One therefore has to assume, as was the case with the previous
resolutions on the 1267 regime, that the Security Council considers these activities to
constitute a threat to international peace and security. The critical remarks with regard
to the legality of especially the measures adopted pursuant to Resolution 1333 (2000),
as have been argued before (section 2.2.3), are in the same way applicable to extending
the scope of the category of activities as well.

Although the intention of the Council was probably to create more determinacy
with regard to the level of association needed between any individual and the Al Qaida
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organisation by referring to the kind of activities that would thus qualify an individual
being associated with the terrorist organisation, the formulation used75 rather resulted
in the opposite effect.76 Even though the references to the kinds of activities that are
connected with the weapons trade in themselves are generally clear, especially the
reference to the activities that are otherwise supporting [Al Qaida’s] activities is in fact
merely creating yet another open category. Without any further guidance, virtually any
kind of act might be qualified as fall into this category. In that sense, this phrase, in its
effects, creates more uncertainty, and thus decreases the degree of legitimacy of the
regime (see chapter V, section 3.3.1). 

The fact that the Security Council keeps on extending the category of activities that
indicate that an individual, group, undertaking or entity is ‘associated with’ Al-Qaida,
Usama bin Laden or the Taliban, renders the existence of some sort of de-listing
procedure even more important.

The de-listing procedure was first adopted in November 200277 in a guideline on
the procedure before the Sanctions Committee. In section 2.2.3 of this chapter, critical
remarks have already been made on the legality and the legitimacy of freezing indivi-
duals’ financial assets. This criticism partly depended on the absence of checks and
balances and the violation of fair trial principles, such as the procedural right to have
access to an independent and impartial court established by law, the right to appeal
against a decision, and to view the evidence. The question is thus whether the ‘de-
listing’ procedure, which was adopted after the Aden incident (see chapter V, section
3.3.5), would rectify any of the flaws in the procedure. 

As has been described in chapter V, the de-listing procedure requires that, in order to
be de-listed, evidence to prove the person’s or organisation’s innocence has to be
adduced. Apart from the fact that this demand is the mirror-image of the requirement
of the ‘presumption of innocence’, it is also a violation of the ‘equality of arms’
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requirement, since it is difficult to defend one’s innocence against allegations that are
not known to the person whom it concerns.78 Moreover, the individual or the organisa-
tion is personally not able to petition for a review of the decision to list, but always
needs the intervention of a state. Until the introduction of the Focal point with Resolu-
tion 1730 (2006), this had to be the state of residence. This also posed a problem, since
it would not have been likely that, for example, Moscow would have pleaded the case
of a Chechnyan citizen accused of having connections with Al Qaida. 

Just as important is the fact that the request for de-listing will ultimately be dealt
with by the same organ that decided to list the individual or organisation in the first
place, thereby denying an impartial and independent process, which would anyway be
complicated given the fact that the Sanctions Committee is a subsidiary organ of the
Security Council, and thus an executive and political body. Furthermore, decisions are
taken based on a ‘no objection’ rule, and behind closed doors. Because of these points
the procedure runs the major risk of becoming the stage for political bargaining. 

The latter does not necessarily have to be the case. In the past, both the General
Assembly and the Security Council have established subsidiary organs with powers
that were not attributed to the original organ, such as judicial powers. This is allowed
as long as these subsidiary organs fulfil the function of the original organ, such as, for
example, the maintenance of international peace and security, and fulfil the require-
ments that come with the different functions (see chapter II, sections 3.3.4, 3.4 and 3.5,
and chapter III, section 3.4.3).79 When it concerns judicial powers, naturally procedural
guarantees should be upheld. This was also the opinion of the Appeals Chamber of the
International Criminal Tribunal for the Former Yugoslavia on the preliminary ques-
tions in the Tadic case, in which it ruled that ‘[f]or a tribunal such as this one to be
established according to the rule of law, it must be established in accordance with the
proper international standards; it must provide all the guarantees of fairness, justice
and even-handedness, in full conformity with internationally recognised human rights
instruments.’80 

The requirement that follows from the fair trial principle that a person should have
access to an independent and impartial tribunal established by law, when a person’s
civil rights are at stake, is therefore not fulfilled when a subsidiary organ of an execu-
tive organ has been endowed with quasi-judicial powers while it is not sufficiently
detached from its original body and not entrusted with procedural guarantees. The
ICTY also ruled that for a tribunal to be ‘established by law’, it was decisive whether
it operated in accordance with procedural rights. Since the requirement of an indepen-
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dent and impartial tribunal is not fulfilled, the requirement of ‘established by law’ is
consequently not met either. 

The question is thus whether the possibility of petitioning for de-listing is in
accordance with the procedural rights that are applicable to quasi-judicial situations.
The answer is no, since petitioning to an independent, impartial tribunal established
by law is not possible, as long as an individual depends on its residential state (at that
time) to file a petition for him with a subsidiary organ that is an equivalent of the
executive organ, and is consequently a political – and therefore not an independent and
impartial – organ. A right to appeal is also not provided, let alone any possibility to
receive compensation after a false listing.81

It can therefore be concluded that the adoption of the de-listing procedure in this
form has in no sense removed the default in the legality of the 1267 regime. The same
conclusion can be drawn in relation to the legitimacy of the regime. The omissions in
the system of checks and balances shown in the previous subsection have not been
rectified. Clearly, this follows from the fact that there is no frame of reference for
determining whether a request for de-listing can be acknowledged. In this respect, any
kind of determinacy is missing. Closely connected to the negative score on the
determinacy scale is the low score on coherence to any principled framework. After
all, with no framework of reference and no transparency in the decision-making, any
possibility of creating some coherence in this system is thrown overboard. And finally,
with regard to the adherence of this procedure to the ultimate rule of recognition as
created by the expectations of the international community with regard to judicial
procedures, the score reaches an ultimate low, since no respect for procedural rights
is shown, even though they have been adopted in several human rights regimes,82 and
some aspects of the procedural rights are considered to have the status of customary
law.
 In order to try to ameliorate the position of the individual the German government
especially lobbied to implement some possibility of individual appeal or right to
petition. Alas, in vain.83 But the German government did succeed in the adoption of
a paragraph in Resolution 1526 (2004) in which states are recommended to inform
individuals and entities that they have been placed on the Consolidated List, what the
consequences of this listing are, and what they can do to become de-listed. 

This paragraph, which was repeated in Resolution 1617 (2005), is of course merely
a recommendation to states, and nowhere near a real improvement in the poor situation
concerning the procedural rights of individuals. However, it has the potential, if
followed by states, to improve the transparency of the procedure, and henceforth its
legitimacy.
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The revision of the guidelines of the 1267 Committee, as was adopted by Resolution
1617 (2005), brought some improvements to the listing procedure. The fact that states
when nominating a person or an entity have to present a statement of case as a basis
for the proposal, will certainly bring more transparency to the procedure. Before this
requirement was added to the guidelines, nominations could be made on a ‘trust us’
basis.84 In many cases, states preferred to keep the background information as confi-
dential as possible, under the pretext of protecting their intelligence sources. Incidents
of elaborate presentations of evidence to back up the nomination were especially not
welcomed by the United States, although applauded by many other members of the
Security Council.85 The high degree of secrecy surrounding nominations leaves room
for the impression that the evidence might not be substantial enough to legitimate a
nomination, and would certainly not stand in a lawsuit, as was the conclusion in the
Aden case (see chapter V, section 3.3.5), once the evidence was surrendered to the
Swedish authorities. 

The fact that the statement of case may be inspected by states whose residents are
included in the Consolidated List, for the purpose of filing a petition for de-listing,
rectifies, to a minor extent, the flaw in the equality of arms requirement, as identified
earlier. This revision of the guidelines of the 1267 Sanctions Committee can therefore
definitely be considered to be an improvement in the procedure, in particular with
regard to the procedural rights that should apply to the regime. 

However, there is still criticism of the implementation of this requirement. This
relates to the fact that states have to notify and inform individuals ‘to the extent
possible’. The individual, moreover, is only informed about the portion of the state-
ment of case that the designating state chooses to make public. Apparently, as of early
2008, no state had agreed to release any portion of the case.86

The information included in the statement of case also serves an operational
purpose and can be helpful in implementing the measures. The fact that not only the
states whose residents appear on the Consolidated List, but also other states can, as a
result of the revision of the guidelines, petition for a release of that information, is an
improvement in the transparency of the procedure, at least when it is put into practice.

Potentially, this requirement can substantially improve the degree of legitimacy of
the measure in terms of determinacy, as well as on the levels of coherence and adher-
ence. First of all, especially if states take the requirement seriously and truly provide
relevant information to support the nomination, clarity will be created with regard to
the reasons why a person is nominated. This might also help to create a reference
framework which will improve the coherence of the measure. And finally, informing
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individuals of their nomination and the consequences thereof is a step in the right
direction with regard to rectifying the lack of respect for procedural rights. 

The reluctance of the member states to support the sanctions regime because of its lack
of legitimacy, and the growing concern that more and more listed individuals and
entities would attempt to take legal action (either in national courts or through other
judicial review procedures) and possibly win their cases, was starting to undermine the
credibility and effectiveness of the system.87 The few changes made to the procedure
were clearly not enough for the member states of the United Nations who in the
Outcome Document of the UN World Summit of September 2005 called upon the
Security Council to guarantee a fair and clear procedure for the listing and de-listing
of individuals in relation to sanctions regimes.88 In a follow-up to these statements the
Swiss, German and Swedish governments asked the Watson Institute to investigate the
use of smart sanctions and the role of the principles of fair trial, and to make recom-
mendations for improvements to the procedures.89 At the same time the Legal Service
of the UN made a comparable request to Bardo Fassbender of the Humboldt-Universi-
tät in Berlin.90 It was the Legal Service’s intention that the outcomes of this study
would be reviewed by the 1267 Committee. But the 1267 Committee decided that it
would only consider proposals from its members.91 This resulted in the study by Bardo
Fassbender being shelved.92 The outcomes of both reports, however, were picked up
by the Secretary-General. The Secretary-General sent a letter to the President of the
Security Council in mid-2006, but this letter was never published. Consequently, the
Secretary-General’s Legal Counsel read the content of the letter into the records at a
meeting with the Security Council on 22 June 2006,93 in which he explained what to
his mind would form the minimum requirements to ensure fair and transparent pro-
cedures for listing and de-listing. These requirements entail: the right of targeted
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individuals to be informed of measures taken against them and why; the right of such
individuals to make written submissions and to be represented by counsel; the right to
review by an impartial, independent mechanism able to provide a remedy; and a
periodic review of the lists by the Security Council itself.94 These minimum require-
ments were inspired by the outcomes of the Watson paper and the study by Fassbender
(see below).

In the White Paper by the Watson Institute, there is a special focus on the human rights
aspects of the implementation of the targeted sanctions regime. An analysis is made
of the applicability of fair trial principles to this regime. The White Paper concludes
with recommendations for improving the different stages of the implementation of the
sanctions regime.

One of the issues contains the requirements that need to be met before a name can
be placed on the Consolidated List of the Sanctions Committee. In this context, the
suggestion is made that general requirements should be met before the legal ground
for listing is attained. A censored version of the (intelligence) information should be
made available. Both the transparency and the effective implementation of the sanc-
tions would benefit from this. 

With regard to the listing procedure, the Watson Institute recommended that the
period in which an individual becomes listed according to the ‘no objection’ proce-
dure, which is used to formalise a listing after its initial nomination by offering a
period in which states should express their objection or silently agree with the nomina-
tion, should be prolonged from two to three days to a term of five to ten days. Individ-
uals and entities should, moreover, be informed automatically of their listing.95 

Other recommendations in the White Paper relate to the procedures for listing and
de-listing and the modus operandi of the Sanctions Committee. In this respect, a bi-
annual revision of the Consolidated List would be an improvement, since the open-
ended character of the sanctions regime and the order to freeze financial assets now
rather resembles confiscation. Yet another piece of advice that follows from the White
Paper concerns the setting of time-limits within which de-listing requests and requests
for humanitarian exceptions have to be addressed.96

With regard to the de-listing procedure, the White Paper lists three criteria that
should be met in order for the procedure to qualify as an effective remedy: an appeal
against listing should be made possible with (1) an independent and impartial organ
with (2) the authority to order appropriate compensation, and (3) in accordance with
a procedure that guarantees procedural principles.97 

The White Paper subsequently refers to five options that are supposed to contribute
to an effective appeal procedure. These options are: (1) extending the scope of the
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powers of the 1267 Monitoring Team to deal with de-listing requests; (2) establish-
ment of an ombudsman; (3) establishment of a panel of experts; (4) establishment of
an independent arbitration panel; and (5) establishment of a independent and impartial
tribunal. The first three options offer solution mechanisms that would fall under the
authority of the Security Council, and the other two options would work autono-
mously. The current situation as well as the five options and their scores on the points
that contribute to the qualification of an effective remedy on the five options are laid
down in Table I.

The first option entails an extension of the mandate of the 1267 Monitoring Team
with the power to deal with de-listing requests. The Secretary-General should have the
responsibility of appointing the experts of the Monitoring Team (MT). The MT would
henceforth advise the Sanctions Committee. Clearly, with this option, the MT would
not operate completely independently, since its mandate would be determined by the
Security Council. Even though individuals would be able to address the MT, they
would not be able to appear before the MT to plead their case. The MT would,
however, have access to the uncensored version of the intelligence information that
initiated the listing in the first place.98

Table I: Summary Comparison of the Review Mechanism Options with the Current
Situation99

Current
Practice

Monitoring
Team

Ombuds-
man

Panel of
Experts

Arbitration
Panel

Judicial
Review

Composition
Independently Appointed No Yes Yes Yes Yes Yes

Authority
Independent to make 
decisions

Yes No Yes Yes Yes Yes

Competence to grant 
relief No No No No Yes Yes

Procedural Guarantees
Accessible by individual No Yes Yes Yes Yes Yes

Other
Investigatory power 
(access to non-redacted
information)

No Yes (No) No Yes Yes Yes

Transparency
(decisions made public) No No Yes Yes Yes Yes
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The second option entails the establishment of an ombudsman. This function should
also be established by the Secretary-General. The advantage of this option is the fact
that the ombudsman, unlike the MT, could take an independent decision. His decision
would subsequently be forwarded to the Sanctions Committee as a recommendation.
The Sanctions Committee would thus retain the possibility to disagree with the
conclusions of the ombudsman. The ombudsman would moreover be able to come to
his decision on the basis of the censored version of the information that led to the
initial listing. Individuals would again be able to address the ombudsman, but would
not be able to appear before him. On an annual basis, the ombudsman should publish
a report of his activities which, as such, would not qualify as complete transparency
vis-à-vis his work.100 

Establishing a panel of experts forms the third option proposed in the White Paper.
This option shows some resemblance with the supervisory organs related to several
human rights treaties. The Secretary-General would in this case be responsible for
setting up a pool of experts from which he would be able to choose to set up a regular
panel or an ad hoc panel to deal with requests for de-listing. The Panel’s decision
could be adopted or overthrown by the Sanctions Committee. In the latter case, the
request would have to be forwarded to the Security Council. The Panel would be
allowed to use all available material and evidence, as long as the confidential informa-
tion would only be used in special procedures. When a decision has been made by the
Panel, the outcome should, to a certain extent, be made public.101

The fourth option entails the establishment of an independent arbitration panel,
which would henceforth operate completely independently from the Security Council
or the Sanctions Committee. Again, the Secretary-General would have the task of
putting together a list of arbitrators, from which, if required, an ad hoc panel of three
members can be formed to hear the requests of individuals. The Sanctions Committee
would therefore delegate its power to take decisions with regard to de-listing requests
to the arbitration panel. The arbitration panel would moreover be able to use all
available information to come to its decision.102

The fifth option finally creates the possibility that individuals can turn to an
independent and impartial tribunal, after their former requests for de-listing have been
rejected, to appeal against that decision. This tribunal or court would hence have the
power to overturn a decision of the Security Council by a binding ruling. Incidentally,
the Security Council would have to create this tribunal along the lines of the model of
the United Nations Administrative Tribunal. It needs no further explanation to con-
clude that this final option meets all the criteria formulated to qualify as an effective
appeals procedure. This option would, moreover, bring back the balance between the
executive and judicial powers.103 
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Fassbender, in his report, on the other hand, especially used the argument that the UN
has contributed extensively to the development of human rights, and has henceforth
raised expectations towards its own conduct to be in conformity with human rights.104

According to him, the Security Council would moreover act in violation of the
principle venire contra factum proprium (no one is allowed to act in a manner which
contradicts his own behaviour).105 Furthermore, according to his argumentation, the
fact that the implied power theory is invoked to legitimate the ‘new’ powers also
implies the recognition of implied duties or obligations.106 Based on this line of
argument, he claims that the mere reference in the UN Charter to human rights has
now developed into the absolute duty to be respected also by the different organs of
the UN.107 This development towards a duty to respect human rights thus entails that
the Security Council will be forced to balance the security concerns versus the fair trial
principles when adopting a targeted sanctions regime. The Council should therefore
guarantee that the sanctions are necessary and proportional with regard to the purpose
of the resolution.108 This should be the case since the principles of fair trial have by
now reached the status of core principles of human rights.109

When the fair trial principles are indeed respected when adopting resolutions within
the Security Council, the following elements should be taken into account: (a) the right
of a person or an entity to receive informed in relation to the implemented targeted
sanction, (b) the right of a person or entity to be heard by the Security Council, or a
subsidiary organ within a reasonable time, (c) the right of a person or entity to obtain
advice representation when he addresses the Security Council, and (d) the right of a
person or entity to have access to an effective legal remedy before an independent
organ.110 With regard to the latter, Fassbender made several suggestions for models
that would fulfil these requirements, such as an independent international tribunal, an
ombudsman, an inspection panel, a research committee, or a committee of experts on
personal title.111

Despite these elaborate comments on the procedure, and the despite the Secretary-
General’s ideas about the minimum requirements expressed before the Council, the
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only changes that have been adopted directly after these elaborate comments are the
introduction of a Focal Point within the Secretariat and the limitation to the time span
in which the requests for de-listing have to be addressed, by the adoption of Resolution
1730 in 2006.112 Other than that, the Council merely made some suggestions in
Resolution 1735 (2006) as for reasons why an individual should no longer be on the
Consolidated List, and should henceforth be removed.113 And it specified the criteria
regarding the statement of case, stating that the member states should provide as much
detail as possible. The formulation, though, leaves it to the states on a case by case
basis to decide whether it is possible to release details of information. If a state would
decide that specific information cannot be released for security reasons, there is
nothing that can be done about that. Furthermore, the information that will be released
is in most cases a selection. Without information on the entire context, it will be
difficult for outsiders to assess the value of the information. What are the sources, and
how reliable is this information, are questions that will be difficult to answer. This
initiative does not therefore qualify as a guarantee for more transparency in the
procedure, and certainly does not bring the procedure any closer to satisfying the
requirement of equality of arms. Determinacy as well as the coherence and adherence
of the measure thus still score very low in relation to these aspects of the regime. The
Focal Point, moreover, offers only one guarantee, and that is the fact that anyone who
wants to challenge his/her/its listing is now ensured of the fact that this challenge is
received. It is for this reason that the Focal Point has been qualified as no more than
a mailbox.114 In that sense it remedies the old arrangement according to which an
individual or entity needed to convince his state of residence to submit the challenge
on his behalf. That impediment is indeed remedied, but other than that, the Focal Point
is no more than a mailbox.

The cover sheet, that was also introduced by Resolution 1735 (2006), on the other
hand will ensure more clarity and consistency in the way states nominate individuals
and entities for the sanctions list. This aspect thus enhances this part of the determi-
nacy and coherence of the resolution and the 1267 regime as such. 

Although no legal basis is mentioned in Resolution 1730, it is clearly the intention
of the Security Council to follow up its own internal instruction on how to operate
within the Sanctions Committee. In that sense, the Council did not need to refer to
Chapter VII to give a binding effect to the paragraphs in this resolution. Resolution
1735, on the other hand, does refer to Chapter VII, and indeed intends to give binding
instructions to the Member States. 

In 2008, the adoption of Resolution 1822 under Chapter VII of the Charter especially
further improved the transparency of the procedure, by directing the Committee to
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make accessible on its website a publicly releasable portion of the statement of case
for listing the individuals or entities concerned.115 This measure also concerned the
designations of names that took place prior to the adoption of this resolution. That
information should moreover be communicated to the individual or entity when
submitted by the country where the individual or entity is believed to be located or the
country of that person’s nationality. States should furthermore identify those parts of
the statement of case that may be released upon request to an interested state. The
involvement of the Monitoring Team in drafting the summaries that can be published
on the website and communicated to the listed individuals, entities, or the nominees
for the list, does facilitate more coherence in this part of the regime. The fact that the
information is publicly made available as such, of course contributes to the regime’s
determinacy. It, moreover, enhances the adherence of the regime, since it improves the
procedural guarantees somewhat, especially the equality of arms principle. Providing
at least some information as to the reasons why an individual or an entity has been
listed is surely better than receiving no information at all.

Paragraphs 24-26 of Resolution 1822 (2008), furthermore, relate to the improve-
ment of the quality of the information on the Consolidated list by reviewing the whole
list and ordering a regular review round for the future. These changes have contributed
to a higher score on the legitimacy scale of this regime, especially because of its higher
determinacy, since after the review the information on the list is much more reliable.

Even though some changes have been made to the 1267 regime after the serious
criticism formulated in both the Watson Report and the Report by Fassbender, there
are still some clear deficits especially in light of the fair trial principle in the proce-
dure. In this context, the judgement of the European Court of Justice in the Kadi and
Al Barakaat case of 3 September 2008 is especially interesting.116 After obtaining the
Opinion of Advocate General Maduro,117 the European Court of Justice annulled
Council Regulation 881/2002 of 27 May 2002 freezing the assets of Yassin Addullah
Kadi and the Al Barakaat International Foundation of Sweden. This Council Regula-
tion implemented the 1267 sanctions regime into the European legal order, thereby
following the direction of the UN 1267 Sanctions Committee and its Consolidated
List. In this case, the two parties challenged the competence of the EC Council to
adopt the freezing orders and argued that the regimes infringed their fundamental
rights. At first instance, the Court of First Instance had rejected their claims, and ruled
that the EU Court had in principle no jurisdiction to review the validity of the Regula-
tion since the member states were bound to comply with the resolutions of the Security
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Council.118 However, on appeal the Court ruled that the Court of First Instance had
erred in law in ruling that the Community courts had, in principle, no jurisdiction to
review the internal lawfulness of the contested regulation: 

‘It follows from the foregoing that the Community judicature must, in accordance with
the powers conferred on it by the EC Treaty, ensure the review, in principle the full
review, of the lawfulness of all Community acts in the light of the fundamental rights
forming an integral part of the general principles of Community law, including review
of Community measures which, like the contested regulation, are designed to give effect
to the resolutions adopted by the Security Council under Chapter VII of the Charter of
the United Nations.’119

Especially concerning the question of respect for fundamental rights, the Court recog-
nised the blatant disrespect for the rights of the defence, in particular the right to be
heard, and the right to an effective judicial review of those rights. The Court also
pointed to the failure of the EC Regulation to provide any communication on the
evidence justifying the inclusion of the names of the persons concerned in the list. It
even remarked that the recent improvements to the 1267 regime still did not rectify this
flaw.120 The Court stressed that the legal basis of the Council Regulation ‘may in no
circumstances permit any challenge to the principles that form part of the very founda-
tions of the Community legal order, one of which is the protection of fundamental
rights, including the review by the Community judicature of the lawfulness of Commu-
nity measures as regards their consistency with those fundamental rights.’121 The Court
continued to argue that immunity from jurisdiction cannot find any basis in the place
that obligations under the Charter of the UN, and the supremacy of the Security
Council, would occupy in the hierarchy of norms within the Community legal order.122

Also the Human Rights Committee, in the Sayadi and Vinck case against the
Belgian government of December 2008, stressed the fact that there can be no immunity
from jurisdiction merely because the legal basis of the obligations lies in a Security
Council resolution.123 It argued that it was ‘competent to consider the compatibility
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with the Covenant of the national measures taken to implement a resolution of the
United Nations Security Council.’124 The Committee continued to argue that it con-
sidered it its duty ‘as guarantor of the rights protected by the Covenant, to consider to
what extent the obligations imposed on the State party by the Security Council
resolutions may justify the infringement of the [right protected by the Covenant].’125

These remarkable judgements have nourished an extensive academic debate.126 The
last-mentioned judgement was welcomed by human rights defenders, but frowned
upon by others due to the risk that the judgement entails for undermining the authority
of the Security Council. In any case it discredited the credibility of the 1267 sanctions
regime. Although the Court did not directly conclude, because of an obvious lack of
jurisdiction, that the Security Council was acting ultra vires by implementing the
sanctions system as it did, it did however conclude that the so-called supremacy of
Security Council resolutions does not free member states from their obligations with
regard to respect for some fundamental rights. 

Considering the previous analysis on different aspects of the legality and the legi-
timacy of the 1267 regime, and the conclusions on all the shortcomings in this respect,
this opinion does not come as a surprise. However, it is now a reality that the Security
Council can no longer ignore. This possibility was already anticipated by the Monitor-
ing Team in its 2008 Report, in which it stated that ‘the immediate impact of such a
judgement would affect only the implementation of sanctions against the applicants,
[but] it seems likely that it would trigger similar challenges that could quickly erode
enforcement.’ It continued that ‘[f]urthermore, it is easy to imagine that the precedent
of a decision that invalidated the sanctions, especially one affecting so many states,
might lead to similar problems in other States outside the European Union.’127 Serious
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alterations to especially the process of de-listing are therefore needed to avoid an
avalanche of court decisions undermining the Security Council’s authority any further,
as is also recognised and argued by the Monitoring Team.128 The remedies needed to
overcome the deficiencies pointed out by the European Court of Justice are already
laid out on the table. All that is needed is the political will to make those changes.

3.2 Legality and legitimacy of measures on terrorism in general

Apart from the resolutions adopted as a result of specific terrorist attacks, with the
1267 regime as an elaborated example, after 9/11 the Security Council also started to
adopt resolutions on terrorism in general. These resolutions are different from all
previous resolutions in the sense that, although they are adopted under the powers of
Chapter VII of the Charter, no concrete threat to international peace and security is
identified. In all of these resolutions, the Security Council argued that the existence of
international terrorism in itself, without giving a definition of what ‘terrorism’ entails,
forms a threat to international peace and security.

Especially when these general resolutions include specific measures that have to
be adopted by the member states, and which can in that sense be qualified as legisla-
tive measures, the question of their legality becomes interesting. 

In this subsection the questions of the legality and legitimacy of Resolution 1373
(2001) and its subsequent Resolution 1535 (2004) will be dealt with. Also the estab-
lished Counter-Terrorism Committee and its working methods will be studied concern-
ing these questions of legality and legitimacy. Thereafter, the declarations of Resolu-
tions 1377 (2001) and 1456 (2003) will be elaborated upon with regard to their legality
and legitimacy. Also Resolution 1566 (2004), in which inter alia a sort of definition
of international terrorism is given, will be studied, as well as Resolution 1624 (2005),
in which the Security Council calls for legislation against the glorification and justifi-
cation of terrorism.

3.2.1 Resolutions 1373 and 1535

Resolution 1373 (2001) has been criticised for being a legislative resolution,129 which
is indeed a novum in the practice of the Security Council. The assumption, on which
these criticisms are based, would henceforth be that the Security Council does not have
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legislative powers, because it can for example only act against a specific threat.130 If,
in the same assumption, the United Nations as an organisation would nevertheless
have legislative powers, then they would rather lie in the corridors of the General
Assembly, since that is the only truly representative body.131 Before testing whether
the critics are right, it is necessary to establish the criteria that determine whether one
can speak of a legislative act. 

As was explained in chapter II (section 3), one speaks in general of a legislative act
when the act is unilateral in form, creating or modifying some element of legal norm,
and is general in nature.132 Since, generally, ‘classic’ economic sanctions are not
considered to be legislative actions, but rather enforcement actions, it is important to
specify the criteria ‘general in nature’ in order to delimitate the true legislative actions
from enforcement actions. This can be understood as meaning that the act is not linked
to a specific situation or concrete threat against international peace and security, which
also implies that it will not be possible to assess in advance when the threat will be
lifted. Although explicit sunset clauses can formally be included in legislative actions,
it does not necessarily follow from the context, because of its – in principle – indefi-
nite character. This is different with enforcement actions, because of the conditional
character of the latter. The purpose of the measure is to forcibly end the threat to
international peace and security. 

The next question is whether Resolution 1373 (2001) can indeed be qualified as a
legislative action, and subsequently whether such legislative actions fall within the
powers of the Security Council. 

The demands in the resolution,133 adopted under Chapter VII of the Charter, are
addressed to all member states, and are the result of a decision-making procedure in
the Security Council, which consequently binds all member states. The demands in the
resolution can therefore be considered to be unilateral. This in itself is not enough to
distinguish a legislative act from an enforcement action of the Security Council. After
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all, the practice of the Security Council shows that the Council has adopted many
resolutions that oblige all states to, for example, instigate a weapons embargo against
a specific party. The other elements therefore have to be fulfilled before the conclusion
can be drawn that this resolution can be qualified as a legislative act.

There is no doubt that Resolution 1373 (2001) sets new norms, which require
legislative actions from the member states of the United Nations. The norms set out
in the resolution are new norms in international law. After all, prior to the adoption of
the resolution, there was no international treaty on this topic and neither did a norm of
customary international law exist. Although, at the time of adopting the resolution, the
signing and ratification procedure of the International Convention against the Financ-
ing of Terrorism was taking place, no international legal norms had so far demanded
that states take legal steps against the financing of terrorism.134 As far as any overlap
in the demands of the resolution and the text of the Convention existed,135 the status
of the Convention was not yet one of an international law norm. Nor could one speak
of an existing or emerging norm of customary international law with regard to the
obligations that followed from the Convention. At the time of the adoption of the
resolution, only 47 states had signed the International Convention, and only 4 had
ratified it. Although the 47 states are, according to article 18 of the Vienna Convention
on the Law of Treaties, bound to adhere to the spirit of the Convention, this number
of states would not even account for a quarter of the international community, and
could therefore not be considered to qualify as opinio iuris. With regard to the other
element of customary international law, considering the speed with which all these
new developments took place, with absolute certainty we can conclude that there was
also no any state practice with regard to these measures on combating the financing
of terrorism. Clearly, the measures adopted in Resolution 1373 (2001) (see chapter V,
section 3.4) were therefore new legal norms. 

Finally, the demands in Resolution 1373 (2001) are of a general nature.136 This
means that they are not linked to a single case, but are applicable in general to fulfil
a general purpose, namely combating international terrorism. The difference with
measures in specific cases is also that it is not clear when the situation authorising the
Council to take these measures under its conditional powers of Chapter VII of the
Charter, will cease to exist. The resolution itself, moreover, does not have a so-called
‘sunset clause’ that would set a final date for the applicability of the resolution, and is
therefore valid for an indefinite period of time as long as the Security Council does not
withdraw the resolution itself.
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Thus, considering the fact that all three criteria for legislative acts (unilateral act,
creating or modifying some element or legal norm, and of a general nature) have been
fulfilled, the conclusion can be drawn that Resolution 1373 (2001) is indeed a legisla-
tive resolution. The question that naturally follows is whether the Security Council has
the power to adopt legislative resolutions. Since there have been no examples in the
past, the explicit and implied powers of the Security Council have to be interpreted to
examine the legality of Rsolution 1373 (2001).

The characteristics of the measures in Resolution 1373 (2001) do also raise questions
with regard to the legality of this legislative measure. Resolution 1373 (2001), as any
resolution adopted under Chapter VII of the Charter, has, firstly, to fulfil the require-
ments of article 39 of the Charter. This is problematic, since the Security Council did
not determine that ‘a specific situation’ constituted a threat to international peace or
security. Instead, the Council determined that ‘any act of international terrorism
constitutes a threat to international peace and security’. Some acts of international
terrorism have indeed taken place in the past, and the Security Council has stated in
those cases that the particular acts constituted a threat to international peace and
security. However, in Resolution 1373 the Security Council was not dealing with these
past acts of terrorism, but rather with the possibility of ‘international terrorism’ being
used as a method of violence or pressure.137 

In the spirit of the geopolitical developments, it could well be the case that the
organisation is evolving and transforming existing powers in order to better respond
to new threats.138 Using its implied powers, based on article 39 of the Charter to also
determine that the possible use of a method of non-conventional use of violence by a
non-state actor or the threat thereof, qualifies as a threat to international peace and
security, offered the Council the necessary legal basis to adopt Resolution 1373. The
Council itself, however, did not provide any arguments to support this interpretation
of this new development. Nor did it define the term ‘international terrorism’ so as to
better explain that the risk of terrorist acts exists is in itself a sufficient explanation to
support the use of the Council’s powers under Chapter VII of the Charter.

The next logical assumption that is needed in order to support the use of implied
powers in this case to legislate as was done in Resolution 1373 (2001), relates to the
alleged absence of explicit powers in the Charter that would offer a proper response
to the possibility of this new threat. After all, the previous non-military resolutions that
had been adopted had, in general, a conditional and temporary character, which cannot
be said of Resolution 1373 (2001). Thus, in order for the Security Council to fulfil its
primary responsibility as the keeper for international peace and security, and in order
to fulfil the purpose of the organisation as such to maintain international peace and
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security, the power to take, for example, legislative measures would have to be
implied. 

Again, the problem is that no arguments can be found in the resolution itself to
support this theory. On the contrary, the scope of article 39 of the Charter is stretched
to the point that a power to legislate can be implied, even though any initiative to
develop international rules is normally considered to be the prerogative of the General
Assembly.139 And, moreover, even though this resolution is considered to qualify as
a legislative measure, any attempt to provide a form of legal certainty and to avoid
ambiguity – principles that should normally be respected in legislation – by defining
the term ‘international terrorism, is absent. 

When the above arguments are taken into account, it becomes clear that the legality
of the measure is not obvious. On the contrary, to assume legality requires a great
number of the blanks to be filled in as far as the motivation of the Security Council is
concerned. On the other hand, except for the possible overlap with the powers of the
General Assembly, there are no clear limitations to the powers that could stand in the
way of the Council developing its powers in this direction. Especially when the
purposes and principles of the organisation as well as the main function of the Security
Council are taken into account. Moreover, since the powers of the General Assembly
are otherwise limited by the exercise of the powers of the Security Council pursuant
to article 12 of the Charter, it would probably be difficult to maintain that the preroga-
tive of the General Assembly to develop international law could truly become a
limitation to the powers of the Security Council.

Nevertheless, it is fair to conclude that the resolution finds itself in a grey legal
area. There is no explicit power that functions as a legal basis. It has therefore also
been suggested that it was out of an emergency that the Council acted the way it did.140

The assumption is therefore that the Council used an implied power, but failed to offer
an elaborate argumentation to support it. 

The lack of any argumentation as to the underlying reasons for adopting this
resolution, and the fact that there is doubt concerning the resolution’s legality, how-
ever, might entail no problem for the implementation of the resolution whatsoever, as
long as member states demonstrate that they accept this new legislative task of the
Security Council, and moreover have a clear understanding of what they are supposed
to do to implement the demands made by the Council.141 Whether the latter aspect will
indeed cause any problems will be dealt with when the legitimacy of this resolution
is analysed below. With regard to the question whether member states in general
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accept the fact that the Security Council can legislate as a new reality, however, will
only become clear in time. This could be the case if, indeed, the practice of the
Security Council further develops in that direction. The fact, however, that the Security
Council adopted Resolution 1540 in 2004, which can also be characterised as a
legislative resolution (see below), but was nevertheless considered by the Member
States to be highly exceptional, would suggest otherwise. 

Before analysing the legitimacy of Resolution 1373 (2001), the focus will be on the
establishment of the Counter-Terrorism Committee (CTC). The CTC has been estab-
lished based upon article 29 of the UN Charter, which provides the Council with the
power to establish subsidiary organs. The CTC operates under the authority and the
control of the Security Council. In order to be a legally established subsidiary organ,
the CTC should not exercise powers that would otherwise fall outside the scope of the
powers of the Security Council, although it can act with a certain degree of autonomy.
And it can, if necessary, even exercise functions that cannot be exercised by the
Council (see chapter III, section 3.4.3).142 

The monitoring of the obligations that follow from the resolution is the main task
of the CTC. The CTC thereby reviews the reports sent by the member states, and
writes responses. If necessary, it facilitates the assistance needed by states to fulfil
their obligations by working as a switchboard between demand for assistance and the
providers of technical aid. The CTC has stressed on numerous occasions that it is not
a sanctions committee.143 

With these competences the CTC works well within its mandate, and its activities
are in line with the powers of the Security Council. The revitalisation process (initiated
by Resolution 1535 (2004)) in a sense changed the modus operandi of the CTC and
the Counter-Terrorism Executive Directorate (CTED) so that they increasingly
resembled autonomous administrative organs. This development provoked some
criticism.144 Whereas, at first, the CTC could be considered to be the operational arm
of the Security Council with regard to the implementation of Resolution 1373, (2001)
after the revitalisation process the operational activities shifted to the CTED, which,
moreover, would only function under the policy guidance of the CTC, but would
report to the Secretary-General. The reporting lines between the CTED, the Secretariat
and the CTC remain unclear.

Notwithstanding this uncertainty, and therefore the uncertainty as to how the
mandate of the CTED has been framed and controlled, there is a positive note to this
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new organisational structure. The fact that the staff now fall under article 100 of the
Charter, guarantees a professional and independent approach, and an equal treatment
of all state reports. The principal guidelines of the revitalised CTC are, moreover, co-
operation, transparency and even-handedness. 

When assessing the legitimacy of Resolution 1373 (2001), the first thing that springs
out is the absence of a definition of international terrorism. This has a major influence
on how the rest of the resolution is understood by the Member States.145 Even though
the obligations that follow from the resolution (criminalizing the provision or collec-
tion of funds for terrorist activities, freezing financial assets, and improving border
controls) in themselves are clear enough, they are all based on the possibility that
international terrorism occurs, but it is left to the Member States to interpret what they
consider to fit that description. This clear lack of determinacy in the resolution opens
up the possibility for states to either be very forthcoming in their approach and include
whatever fits their political agenda in the fight against terrorism, or, on the other hand,
to be very reluctant in qualifying certain activities as terrorism, and therefore to take
a minimalist approach. And although the CTC experts have been striving for a univer-
sal level of actions taken against terrorism, therefore through dialogue to motivate the
states belonging to the minimalist group to make a bigger effort, the opposite has been
true for the ‘overachievers’. In cases where the newly adopted counter-terrorism
measures run the risk of violating human rights, the CTC has remained silent. By
operating as transparently as possible, the idea was, however, that NGOs with con-
cerns regarding violations of human rights can bring them to the CTC’s attention or
follow them up within the established human rights machinery.146

This aspect therefore also relates to the coherence of the measure. The guiding
principles of the CTC are co-operation, transparency and even-handedness, which
would normally guarantee a good framework of reference for its activities, and holds
the promise of equal treatment for all states that do not fully follow the instructions of
the Security Council, or otherwise do not respect basic principles of the organisation.
With the lack of a definition of terrorism, it is impossible for the CTC to measure the
compliance of Resolution 1373 by states. In an attempt to develop more precise
standards, and to follow in the footsteps of the Financial Action Task Force which
produced nine special recommendations on terrorist financing, the Council in Resolu-
tion 1566 (2004) asked the CTC to develop a set of best practices in implementing
Resolution 1373.147 



Legality and Legitimacy of the Security Council Measures to Combat Terrorism

148 Ian Johnstone, ‘The UN Security Council, Counterterrorism and Human Rights’, in: Counterterrorism:
Democracy’s Challenges, A. Bianchi and A Keller (eds), Hart, 2008, pp. 335-353, at 340.

359

The fact that the CTC dismissed criticism of its lack of involvement with human
rights issues by stating that other organs within the UN were responsible for those
issues is certainly not in line with the organisation’s purposes and principles, and its
image as the protector of human rights. In that sense, the measure also scores low with
regard to the symbolic validation indicator of legitimacy, as well as on the adherence
scale. Furthermore, the measure clearly lacks any pedigree. Rather on the contrary, by
adopting this measure, the Security Council broke with its traditional way of reacting
to situations that it declared as a threat to international peace and security.

With the adoption of Resolution 1535 (2004), and the revitalisation of the CTC, as
well as the appointment of the first human rights expert of the CTED, the coherence
of the measure, and possibly also its adherence, has been enhanced. The mandate of
the human rights expert, however, remains limited to the scope of Resolution 1373
(2001) and is non-specific, which implies that no general remarks in relation to
combating terrorism and respect for human rights in a particular country can be
made.148 

Another improvement to the coherence of the measure follows from the reparations
made in relation to the inconsistencies in the wording used in the letters to the Member
States by the termination of the three sub-committees. 

Finally, a last word on the determinacy of the obligation to freeze assets. This
obligation for the Member States not only lacks direction because of the absence of a
definition of terrorism, but also because the freezing order is not connected to a
specific international threat, but rather to a general possibility of a threat. Apart from
the fact that this situation leaves states with too many options to determine whether or
not financial freezes should be imposed, it also leaves them in the dark on when
freezing orders could be lifted. After all, the connection with a clear situation is
missing, and furthermore, the absence of a sunset clause opens the possibility for
eternal freezing orders. The latter would then create yet another set of problems with
human rights obligations, such as the violation of the right to property without any
possibility of a review, which have already been dealt with in the context of the 1267
regime. 

In conclusion, although Resolution 1373 (2001) can be considered to be legal, the lack
of motivation regarding this new road travelled by the Council makes it vulnerable to
criticism. The assessment of the legitimacy of the resolution, moreover, shows that
several aspects could be improved to render it more effective, especially the inclusion
of a definition of terrorism, and a larger role for a human rights expert would be
profitable steps to consider.
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3.2.2 Two declarations

In its practice, the Security Council has twice adopted a declaration on international
terrorism in general: Resolutions 1377 (2001) and 1456 (2003). Both resolutions do
not explicitly refer to a Chapter of the Charter as a legal basis. However, since it
concerns declarations, the question whether the resolution finds its legal basis in
Chapter VI or Chapter VII is of little importance. The intention of the Council is not
so much to impose obligations on the Member States, but rather to confirm the general
conviction that acts of international terrorism constitute one of the most serious threats
to international peace and security, should be considered to constitute a criminal act,
threaten social and economic development and undermine global stability and prosper-
ity. The declaration in Resolution 1456 (2003), moreover, underlines the importance
of respect for international law, in particular human rights, refugee and humanitarian
law, while combating terrorism. 

The declaration adopted pursuant to Resolution 1456 (2003), furthermore, formu-
lates an awareness of a new danger, namely the use of nuclear, chemical and biological
weapons by terrorists. The declaration therefore also includes an agreement on steps
to be taken to face this threat. 

In addition, both declarations underline the importance of a comprehensive ap-
proach with regard to combating terrorism. Both declarations therefore stress interna-
tional co-operation. The declaration in Resolution 1456 (2003) furthermore specifies
that the comprehensive approach includes the prevention of indiscriminate targeting
of different religions and cultures, and emphasises the importance of dialogue.

The legitimacy of both declarations is very high. The purpose of the declarations is to
make a statement, but the effect of their adoption goes beyond that. The fact that the
declarations were adopted unanimously during a meeting of the Council at ministerial
level also underlines the symbolic validation of the declaration. The formulation is
clear, and the determinacy is thus high. Furthermore, the way the declarations on
international terrorism link the security aspects of the battle against terrorism to other
core values of the United Nations enhances the coherence of the declarations. Espe-
cially the reference to international law, and human rights in particular, in the declara-
tion adopted pursuant to Resolution 1456 (2003) contributes to the high adherence
level of that resolution. 

3.2.3 Resolution 1566: Working group/international fund/definition

Another general resolution adopted by the Security Council is Resolution 1566 (2004).
This resolution is especially known for the fact that the Council for the first time
formulated a definition of international terrorism. However, just as interesting for this
analysis is the fact that with that resolution the Council established a Working Group
with the task of submitting recommendations on practical measures to impose upon
individuals, groups or entities involved in or associated with terrorism. Although the
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Council stipulated that it would concern other individuals, groups or entities than those
included in the Consolidated list of the 1267 regime, the Council did not specify how
the recommendations by the Working Group would relate to the measures Member
States are supposed to implement pursuant to Resolution 1373 (2001). The lack of
consensus within the Working Group anyway prevented them from agreeing on an
expanded list.149 Moreover, especially the obligations to implement freezing measures
against the financial assets of terrorists and to improve border controls already follow
from Resolution 1373 (2001). It would therefore have been more likely to either link
the work of the Working Group to the CTED or leave the formulations of recommen-
dations to the CTED, at least for those aspects that already fall under the scope of
Resolution 1373 (2001). This is especially strange, since the Council did refer to the
CTED and the work of the CTC in several other operational paragraphs of the resolu-
tion. 

In addition, the Council requested the Working Group to consider the possibility
of establishing an international fund to compensate victims of terrorism. As far as this
compensation would be paid out of voluntary contributions, this proposal does not
pose any problem. However, the Council also suggested that such compensation be
paid out of assets seized from terrorist organisations, their members and their sponsors.
Certainly this idea is still only a proposal, but if it becomes a reality it will pose several
problems. As has been made clear in the analysis of the previous resolutions, a
conditional link between an obligation, especially one that targets individuals, and a
specific threat to international peace and security is very important for a legitimate
resolution. At least Resolution 1566 (2004) does give a definition of international
terrorism, which provides for some determinacy in this matter. However, this is not
enough to allow the confiscation of financial funds, which would be a violation of the
right to property.

The definition of terrorism, as formulated by the Council, could potentially repair
some of the legitimacy flaws in other resolutions. However, as stated in chapter V the
Council failed to relate this definition to other resolutions in which it refers to terror-
ism. This is certainly a missed opportunity, since an explicit statement on the applica-
tion of this definition in all situations in which the term terrorism is used, would, for
example, have limited the scope of the obligations that follow from Resolution 1373
(2001), and would henceforth have put an end to the problem that states in some cases
mainly serve their own political agenda when implementing counter-terrorism mea-
sures. Whether this definition will become the guiding formulation in the implementa-
tion of other resolutions is now left to the Member States. The Council itself could of
course refer to this definition in future resolutions. 
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From the perspective of scoring on the coherence scale of the definition, it is wise
that the Council referred in the resolution to the international conventions and proto-
cols relating to terrorism. However, the scope of the definition has thereby also been
limited to those acts that are covered by these conventions. With respect to the ongoing
negotiations on the draft universal comprehensive definition, this could also be seen
as a missed chance. 

Finally, the resolution finds its legal basis in Chapter VII of the Charter. Other than
its decision to implement the Working Group, there does not seem to be a clear
necessity to refer to Chapter VII of the Charter, since the resolution does not impose
obligations on the Member States. 

3.2.4 Resolution 1624: justification and glorification of terrorism

In Resolution 1624 (2005), the Council adopted the recommendation that states should
adopt those measures or legislation that are necessary to prevent or prohibit incitement
to commit terrorism. Although, clearly, affirmative action is needed from Member
States to abide by this resolution, the resolution has not been adopted under Chapter
VII of the Charter. If that would have been the case, especially paragraph 1 (a) of this
resolution would also qualify as a legislative measure. Instead, the Council chose to
merely recommend legislation on this topic. Because of this fact, the resolution can be
based on both Chapter VI and VII of the Charter, but either way falls within the
powers of the Security Council. 

Although formulated as a recommendation, the Council also called upon states to
report to the CTC on the measures to implement the prohibition of incitement. This is
rather confusing since the CTC in principle reviews reports of Member States with
regard to the progress they make in implementing the obligatory measures determined
by the Security Council in Resolution 1373 (2001). It seems that the Council, although
avoiding a binding legislative resolution, did intend to put as much pressure as
possible on Member States to implement this resolution. Strictly speaking, though,
Member States are under no formal obligation to do so. 

The legitimacy analysis of this resolution shows an ambivalent picture. The preamble
to the resolution clearly explains that the glorification of terrorism would pose a
serious threat to the enjoyment of human rights, threatens the social and economic
development of all States, and undermines global stability and prosperity. States
should therefore take all necessary and appropriate measures in accordance with
international law to prevent this from happening. The Council even specified that any
such measures should thus be in accordance with international human rights on the
freedom of expression. Although clear so far, the fact that the resolution is not adopted
under Chapter VII, and has a recommendatory status, while at the same time placing
the task of monitoring its implementation with the CTC, sends a mixed message on the
purpose of the resolution. 
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Because of the same reason, the coherence of the resolution does not score very
highly. After all, in other situations recommendations by the Security Council are not
followed by monitoring activities concerning their implementation. The adherence of
the resolution, on the other hand, is very strong, since it is clearly demonstrated in the
resolution that any measure regarding the incitement of terrorism should be in confor-
mity with human rights, and in particular the freedom of expression. The Council
thereby showed great respect for the overall system of rules and principles, and the
symbolic validation of respecting human rights while combating terrorism. 

3.3 Legality and legitimacy of Resolution 1540

Just as Resolution 1373 (2001), Resolution 1540 (2004) is also considered to qualify
as a legislative resolution.150 It is unilateral in character, plainly stating the obligation
to legislate on the prohibition for non-state actors to develop, acquire, manufacture,
possess, transport, transfer or use weapons of mass destruction, and thus creating a
legal norm, which is moreover general in nature, since the resolution is not related to
any specific situation. The Council referred to the general risk that non-state actors
may acquire weapons of mass destruction, and links that assumption to the determina-
tion that the proliferation of nuclear, chemical and biological weapons constitutes a
threat to international peace and security. On the other hand, the record of the debate
shows that it was not the intention of the Council ‘to legislate for the world,’ as the
sponsors of the resolution assured that the resolution was designed to address a gap in
international law.151

Although acting under Chapter VII, the Council thus did not determine that there
is a specific situation or conflict that poses a threat to international peace and security.
The measures adopted in Resolution 1540 (2004) were henceforth not intended to be
lifted as soon as the situation would improve. As has been argued when assessing the
legality of Resolution 1373 (2001), the lack of a conditional link between an article 39
situation and the enforcement measure adopted by the Council raises doubts as to the
resolution’s legality. The difference with the adoption of Resolution 1373 (2001) is,
however, that the adoption of Resolution 1540 (2004) was carefully prepared over a
period of months and was discussed in an open session in the Security Council. All UN
Member States were thus invited to participate in the debate and contribute to the
drafting of the resolution. Through this process, one also obtains a greater insight into
the motivation and argumentation on which the resolution was adopted. France, for
example, expressed its belief that, with regard to proliferation, the Council draws its
legitimacy to act from the Charter of the United Nations.152 In a way, France thus
argued that it belongs to the implied powers of the Council to act on this issue. Other
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states reiterated that the uncontrolled spreading of weapons of mass destruction poses
a threat to international peace. Taking into account the special situation and character-
istics of weapons of mass destruction, and the history of the delicate power balance
between those states which possess weapons of mass destruction, it makes perfect
sense to qualify the uncontrolled spreading of those weapons as a serious threat to
international peace and security. Or as Spain put it: ‘The possibility that non-state
actors might gain access to these weapons poses a real, grave and imminent threat to
international peace and security.’153 

Nevertheless, the legislative act of the Security Council is still considered to be an
exceptional situation,154 and only condoned because it is intended to fill a vacuum in
international law. The fact that many states155 stressed the exceptional character of the
legislative act of the Security Council might suggest that the Member States are not
inclined to grant the Security Council unconditional legislative powers.

The resolution was thus adopted based on the implied powers of the Council,
because, as argued by the United Kingdom, in the face of this threat it was imperative
for the Council to act. The determination of the threat to international peace and
security was made, and the purposes and principles of the Charter were respected,
which renders this resolution legal. 

Even though Member States remain hesitant with regard to the legislative powers of
the Security Council, it is remarkable to note that the legitimacy of this resolution is
very high. This high score has surely contributed to the acceptance of this resolution
by the Member States, and therefore greatly strengthened its effectiveness. 

Clearly, any pedigree or deep-rootedness in the system of this kind of legislative
measure is still lacking, since many Member States made it very clear that this legisla-
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tive action was considered to be an exceptional situation. The determinacy score is
particularly high, since the Security Council has been very precise in defining the
terms used in the resolution, even using footnotes to clarify the terms. It has also been
made very clear what does and what does not fall under the scope of the resolution.
This was particularly important for nuclear states. The resolution, furthermore, clarifies
that the measures are in no way intended to be applicable to issues that fall under the
scope of any of the other existing conventions that relate to the topic. This aspect also
ties into the level of the coherence of the resolution, which also attracts a good score.

The adherence of the resolution is equally high. The long drafting period (six
months) and the open debate definitely contributed to this high score. The unanimous
adoption of the resolution, in the words of the Representative of Romania after the
adoption, ‘optimizes the chances that the implementation of its provisions will meet
the expectations of world opinion’.156 But it also relates to the fact that the topic of this
resolution is embedded in all the other applicable conventions and regulations on
weapons of mass destruction, and therefore perfectly fits the general expectation of the
international community. In total, the legitimacy of this resolution is high, and there-
fore the pull towards compliance, and thus the formal effectiveness has good pros-
pects.

4 CONCLUDING REMARKS

In this chapter the measures on combating terrorism adopted by the Security Council
both prior to and after 9/11 have been analysed with regard to their legality and
legitimacy. The measures have been categorised as resolutions on specific situations
and resolutions on terrorist methods or terrorism in general. Within these categories,
it has been shown that the Council has used its powers in different ways. The category
of measures adopted after specific terrorist incidents shows that the Council varies in
the target group of the adopted sanction regime. With regard to the resolutions on
terrorist methods or terrorism in general, a distinction can be made in relation to how
far the Council is stretching its powers, using, on the one hand, merely recommenda-
tory powers, and, on the other, legislative powers.

The analysis shows that there are no serious problems with the legality and the
legitimacy of the measures adopted prior to 9/11, with the exception of Resolution
1333 (2000), in which the Council broadened the target group of the sanctions regime.
This resolution has been qualified as ultra vires and, moreover, has a very low score
with regard to its legitimacy. Considering the fact that the so-called 1267-regime is
one of the two main pillars of the Council’s counter-terrorism policy, and all the
following resolutions on the sanction regime build on resolutions 1267 and 1333, the
conclusion must be that the qualification of resolution 1333 as ultra vires also contam-
inates the follow-up resolutions, and seriously undermines the effectiveness of the



Chapter VII

366

Council’s policy. The consequence of an ultra vires qualification of a measure after
all, implicates that states are not bound to implement the resolution. 

The changes made to the regime in the following resolutions improved the level of
legitimacy, but did not convincingly remedy the main points of critique regarding the
regime’s legality. The final score of the regime as it is today, however, still does not
show a positive outcome. More changes should therefore be made in order to truly
repair the illegality and improve the legitimacy of this regime. 

Although most resolutions adopted prior to 9/11 score relatively well on the legality
and legitimacy score cards, the measures adopted after 9/11, however, do not show
such a clean record. Within this category, the Council in some cases has been stretch-
ing its powers, resulting in criticism of the legality, and a low score on the legitimacy
of some measures. 

With regard to the resolutions adopted on specific situations that clearly pose a
threat to international peace and security in general, and that show a clear conditional
relationship with the situation posing the threat, there are no problems with regard to
the legality of the measures, and the legitimacy score is good. It can therefore be
expected that these measures have formal effectiveness.

However, when the conditional relationship is missing between the adopted
measure and the situation posing the threat, the measures lose ground both in relation
to legality and legitimacy. This is the case because the powers of the Security Council
under Chapter VII of the Charter are limited in the first place by article 39 of the
Charter, stating that the Security Council has to determine that a situation poses a
threat to international peace and security, and that it can adopt measures to restore
peace. Most of these measures moreover target individuals, and other limitations to the
powers should therefore be respected. This, however, has not been the case. This,
furthermore, undermines the legitimacy of the measures. 

The measures adopted on terrorist methods all turn out to have been adopted within
the powers of the Security Council, and all have a good score on the legitimacy scale.
The measures on terrorism in general, with the exception of the declarations, however,
especially those adopted after 9/11, show a different score. Especially the Council’s
first legislative resolution has raised serious doubts regarding its legality. This is
mainly attributable to the lack of motivation regarding the need to use implied powers.
The clear difference with the procedure running up to the adoption of resolution 1540,
the Council’s second legislative resolution, shows that the Council in principle is able
to better motivate its conviction that implied powers are needed to fulfil its task, and
moreover, shows that in exceptional cases the Council is able to adopt legislative
measures. Considering the fact that resolution 1373 is seen as the other important pillar
of the Council’s counter-terrorism policy, the mist surrounding the resolution’s legality
is certainly undermining the Council’s credibility with regard to this topic. The overall
low score with regard to the legitimacy of the resolution, further jeopardizes the
effectiveness of the resolution. This is mainly attributable to lack of a definition of
terrorism that gives rise to the problem, and opens the door to arbitrariness.
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The debates that took place in the Security Council when adopting Resolution
1540, moreover, show that the Member States have not accepted a general legislative
power for the Security Council. The fact that legislative aspects were adopted with
Resolution 1540 was therefore well motivated and, in addition, it was stressed several
times that this should be considered to be an exception. Possibly taking this into
account, the Council, when it adopted Resolution 1624 on the legislation to prevent
or prohibit incitement to commit terrorism, did not go as far as to prescribe specific
legislation, but merely recommended states to legislate. 

The lack of a definition of terrorism in the general resolutions on terrorism, which
especially caused problems with regard to the legitimacy of these resolutions, could
have been rectified if the Council, when adopting Resolution 1566, would have
explicitly stated that the definition would be applicable to the other resolutions adopted
on the topic. Unfortunately, the Council failed to do so. 

In conclusion, the analysis of the legality and the legitimacy of the resolutions on
combating terrorism adopted by the Security Council has pointed out the adjustments
that can be made to measures that lack legality and have a low degree of legitimacy,
in order to obtain a better score, and improve the credibility and effectiveness of the
measures. In some situations, the first steps have been taken in the right direction. 
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CHAPTER VIII
A COMPREHENSIVE AND EFFECTIVE

COUNTER-TERRORISM POLICY?

1 INTRODUCTION

The topic of this study has been the practice of the United Nations in combating
terrorism. Clearly the UN has been in a special position to deal with this topic, because
of its universal membership and its broad powers to deal with different aspects that
relate to the problem. The main question that has been guiding the analysis of the UN
practice was focussed on the effectiveness of the organisation’s involvement in the
fight against terrorism. The best result one could hope for, of course, is the total
eradication of the problem. However, the complexity of the phenomenon, as well as
the knowledge that terrorism has been a problem for centuries, renders that hope an
idle one. Nevertheless, a great deal can be gained if the UN would succeed in setting
up a comprehensive system of measures that deal with all aspects of terrorism, mean-
ing both its root causes, as well as its manifestations. The broad powers available to
the organs of the UN, especially the General Assembly and the Security Council, in
theory make it possible to set up such a comprehensive system. One of the questions
dealt with in this study has been whether the UN has indeed made use of its full
potential by addressing all aspects that relate to combating terrorism. In other words,
has the UN successfully set up a comprehensive approach in combating terrorism?

Even though it does not fall within the scope of this research to assess the effects
of each measure on the intended decline of terrorism (also called material effective-
ness), any such effect can only be attained when states are willing to implement the
measures adopted by the United Nations. The latter requirement, hereafter called
formal effectiveness, has therefore been the other leading question in the analysis of
the practice of the UN in combating terrorism. 

This formal effectiveness has been translated into questions of the legality and
legitimacy of the adopted measures. The underlying assumption is that states are less
likely to implement measures if they lack legality or legitimacy, or both. The analysis
of all resolutions adopted either by the General Assembly or the Security Council in
the period from 1946 until 2008 that relate to combating terrorism has therefore
concentrated on the questions of legality and legitimacy, as an instrument to predict
the formal effectiveness of the measures. 

For lawyers, the question of the legality of a measure is very much straightforward:
The measure needs to be adopted according to the right procedure, and it needs to have
a legal basis. In the context of measures adopted within the ambit of international
organisations, this translates into a measure that needs to be adopted by the right organ
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that respects the scope of the powers attributed to it in the constituent treaty, and in
accordance with the decision-making procedure.

The question of legitimacy and how to assess it, however, does not come with a
clear instruction. Although many authors, as well as states, make use of the term to
stress their conviction that a measure needs to be complied with, or vice-versa if they
stress the illegitimate character of a measure, these qualifications seldom come with
an explanation as to how they have come to that conclusion. In this study, Thomas
Franck’s model has been used to assess the legitimacy of measures (see chapter II).
According to Franck, a rule’s legitimacy or effectiveness can be measured depending
on the degree of to what extent a rule has determinacy, pedigree or symbolic valida-
tion, coherence and adherence. These four indicators could thus provide information
on a measure’s pull towards compliance, and hence its formal effectiveness. Analysing
the measures adopted by the General Assembly and the Security Council according to
these indicators has thus provided information on the possible ambiguities in the text
of the measures (determinacy); the question as to whether the measure follows in a
tradition of comparable reactions to certain situations or relates to symbols or hallmark
principles of the organisation, which adds to the willingness of states to accept the
measures (symbolic validation or pedigree); the question as to whether the measure in
its horizontal relation with other measures is not creating contradictory effects (co-
herence); and whether the measure rightfully falls within the vertical or hierarchic
relation with other norms or rules that provide a universe of rules that raise expecta-
tions and cannot therefore be ignored (adherence). All this information has made it
possible to assess the legitimacy of the measure, which in its turn is vital information
on the potential formal effectiveness of a measure. 

Clearly, on the basis of the analysis of all the measures adopted by the General
Assembly and the Security Council, it is possible to answer the question addressed by
this study, namely How can the General Assembly and the Security Council, taking
into account their powers and the constitutional and public international law limita-
tions thereon, best contribute to a universal counter-terrorism policy? In the following
sections, the underlying questions will be answered, namely the question whether the
UN has used all its potential powers to set up a comprehensive system to combat
terrorism; and the question of whether in doing so the measures adopted can qualify
as legal and legitimate, in order to predict the formal effectiveness of the measures.
Furthermore, the analysis has made it possible to point out the development in trends
in the practice of both the General Assembly and the Security Council. The different
approaches of both organs have been laid out, as well as the differences between the
organs’ practice before 9/11 and after that date. After the overall conclusion of this
study, this chapter will conclude with several recommendations to help develop a truly
comprehensive and effective counter-terrorism policy.
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2 A COMPREHENSIVE APPROACH TO COMBATING TERRORISM?

Since terrorism is a very complex problem that cannot be faced if only a one-dimen-
sional approach is followed, a comprehensive approach is needed that not only deals
with the direct threats posed by terrorism to, for example, international peace and
security and the right to life, but should also entail more preventive measures, such as
economic development, decolonisation, and respect for human rights. Within the
United Nations this has eventually been translated into the United Nations Global
Counter-Terrorism Strategy, which focuses on (1) measures to address the conditions
conducive to the spread of terrorism; (2) measures to prevent and combat terrorism;
(3) measures to build states’ capacity to prevent and combat terrorism and to
strengthen the role of the United Nations system in this regard; and (4) measures to
ensure respect for human rights for all and the rule of law as the fundamental basis of
the fight against terrorism.1 Before 2006, however, the UN, albeit without this over-
arching strategy, did contribute to different aspects that are of importance to a compre-
hensive approach. For the purpose of this research, ten fields have been selected that
contribute in some way to an overall counter-terrorism policy: security issues, human
rights, economic development, democratisation, ending occupations and decolonisa-
tion, the development of international law, fighting international crime, disarmament,
health issues and the overall co-ordination of these different topics.

The broad scope of powers available to the General Assembly, completed with the
specific powers of the Security Council, indeed creates the possibility to develop a
multi-faceted approach to combat terrorism, and to fulfil all the aspects that need to
be included to set up a comprehensive strategy (see chapter III). The General Assem-
bly obviously has the power to deal with many aspects, such as democratisation,
development, security, disarmament, and human rights. Secondly, the wide powers of
the General Assembly, moreover, make it possible to fulfil several roles when
contributing to combating terrorism, namely a role as a political forum, an investigator,
a norm creator, a co-ordinator between the different organs, agencies and committees
within the UN, and a treasurer. With these powers the Assembly can thus adopt both
preventive as well as responsive measures. 

Although the Security Council can, on the basis of its powers, also adopt both
preventive and responsive measures, the Council especially has the power based on
Chapter VII of the Charter to deal with the security aspects of combating terrorism and
the possible disturbing effects on international peace and security. The Council’s role
has thus traditionally been concentrated on responding to terrorism. 

The limitations to the powers are no hindrance, but rather enhance, when respected,
the legitimacy and thus the effectiveness of the measures. The human rights limita-
tions, however, deserve special attention, since terrorism is first and foremost a threat
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to the core values of free democratic societies, such as the rule of law and the protec-
tion of human rights, and these core values should not be lost in the battle against
terrorism. If that were to be the case, and we sacrifice these values in our response,
“we are handing a victory to the terrorists”,2 and we lose the moral high ground.3

Human rights are therefore part and parcel of the comprehensive approach to combat-
ing terrorism. For this reason, the extent to which human rights limitations applicable
to the Security Council when it acts under Chapter VII of the Charter, and especially
when it is stretching its powers by using implied powers, should be respected, should
be enhanced, in order to guarantee the checks and balances needed to give the organi-
sation its legitimacy. Fassbender, in his report Targeted Sanctions and Due Process
to the Legal Services of the United Nations, referred to the obligation to respect
implied duties or obligations when making use of implied powers when he discussed
the counter-terrorism instruments adopted by the Security Council.4 He also argued
that the extent to which human rights obligations can limit the powers of the Security
Council has been broadened, because the United Nations has extensively contributed
to the development of human rights, and has thus raised the expectations that its own
conduct is in conformity with human rights.

From the study of the practice of these organs with regard to combating terrorism in
chapters IV and V, it became clear that each organ has its own focus. This focus has
changed over time, but the main differences between them remain clear. In total, more
than 130 resolutions relating to the fight against terrorism adopted by either the
General Assembly (more than 80) or the Security Council (more than 50) until the end
of 2008 have been analysed.

2.1 The General Assembly

The General Assembly is the organ of the United Nation which has potentially the best
combination of powers to play a role in a comprehensive approach to combating
terrorism. The ten identified aspects that contribute to a comprehensive approach to
combating terrorism further underline this conclusion.

However, the analysis of the practice of the General Assembly from 1946-2008
shows that the States Parties have not used all the powers at the disposal of the
Assembly. Although the Assembly started in 1972 with integrating many aspects that
contribute to a comprehensive approach to combating terrorism in its resolutions, it
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discontinued this practice after the events of 11 September 2001. It is clear that the
General Assembly in the period after 11 September 2001 until the adoption of the
Global Strategy in 2006 was less focused on a broad approach towards the problem of
terrorism than in the period prior to 9/11, but mainly focused on security issues,
flanked by human rights issues and issues of arms control. Surprisingly enough,
especially given the fact that in September 2000 the United Nations Millennium
Declaration was adopted,5 issues like the promotion of economic development or
democratisation, as a means for dealing with the possible root causes of terrorism were
never referred to. This development is particularly noteworthy, since these issues are
so clearly connected to a comprehensive approach to terrorism, but can be explained
by the fixation of several states on sending a message that no justification for terrorism
whatsoever would be accepted. It can be concluded, therefore, that the General
Assembly, just like the Security Council, primarily focused on the security aspects of
terrorism after 9/11. Aspects like economic development or democratisation, which
are particularly long-term goals in a comprehensive approach towards combating
terrorism, were not at the top of the agenda. Its contribution to the development of
international law has, moreover, diminished drastically compared to the period prior
to 11 September 2001. 

With regard to the use of the instruments available to the General Assembly to deal
with the material aspects of a comprehensive approach to combating terrorism, it is
remarkable that the General Assembly has not, except in two cases, used its budgetary
powers to steer the activities of combating terrorism in a certain direction. Even though
the Assembly has underlined the activities of the Security Council’s Counter-Terror-
ism Committee, for example, it has not given it extra funding. 

On the other hand, the Assembly did make abundant use of its power to investigate.
The Secretary-General has at the request of the General Assembly regularly reported
on the developments within member states, but has also through the work of the Policy
Working Group evaluated the work of the UN on combating terrorism in general. The
Sub-Commission on the Promotion and Protection of Human Rights and the UN
Commission on Human Rights have through the work of the Special Rapporteur, Ms
Koufa, and the report of the Independent Expert, Mr Goldman, who was appointed by
the Commission on Human Rights, identified some crucial dilemmas regarding respect
for human rights in the fight against terrorism. The insights gathered, however, for the
most part still have to be translated into concrete recommendations and activities. 

Coordination, furthermore, has taken up a more prominent role. This, however, has
mostly concentrated on better cooperation between the different organs, and not on the
coordination and integration of the material aspects that contribute to a comprehensive
approach, such as the coordination of all security initiatives and the integration of
respect for human rights in all measures. With the adoption of the Global Strategy on
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Combating Terrorism in 2006,6 the establishment of first the Working Group, and then
the Counter-Terrorism Implementation Task Force (CTITF), the General Assembly re-
established its important role as the main coordinator of the fight against terrorism.
The Global Strategy reflects the ambition of the Assembly to take its seat in the
director’s chair, by, in the first place, ensuring that it is informed of all the initiatives
that are developed, and secondly, facilitating a forum for exchanging information
which contributes to minimising the possibility of any overlap or contradictory
policies. The next step should be that the General Assembly identifies the problems
or voids, and subsequently takes action to contribute to their solution. 

2.2 The Security Council

In assessing the anti-terrorism measures that have been adopted throughout the
Security Council’s history, it became clear that there is a development in the instru-
ments chosen by the Council in the period prior to 9/11 and after the events of that
day. While the measures adopted prior to 9/11 can especially be qualified as clear
reactions to a specific terrorist event or a specific modus operandi of terrorists and thus
more reactive in character, after 9/11 the Council also adopted measures that can be
qualified as preventive in character. Instead of only adopting condemnations of
specific terrorist attacks, it thus moved towards a condemnation of terrorism in
general. The trend therefore seems to be going from specific to general. However, a
trend towards the other direction is simultaneously taking place, namely from general
comprehensive enforcement measures or sanctions against states, towards more
targeted measures against government leaders and officials. This latter trend even goes
as far as to target individuals not specifically involved in government policy. These
developments have not been without criticism.

Before 1970, the Council did not adopt any resolutions that were remotely con-
nected to combating terrorism, because of the deadlock in the Council. From 1970
until 11 September 2001, the Council, however, adopted 19 resolutions on different
aspects of combating terrorism. A number that in the few years after 9/11 would
quickly be surpassed. 

The resolutions adopted before 9/11 can be categorised in two main groups, namely
those resolutions adopted in response to a specific terrorist attack, and those that deal
with terrorism in general or terrorist methods in more general terms. Only the resolu-
tions that were adopted in response to a specific terrorist attack were explicitly based
on the Council’s powers under Chapter VII of the Charter. Clearly, this was the case
because the Council adopted enforcement measures. The other resolutions were either
based on Chapter VI or Chapter VII of the Charter, but without an explicit reference.
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Security Council Resolution 1267 (1999)7 adopted to pressure the Taliban govern-
ment in Afghanistan to surrender Usama bin Laden to the United States to stand trial
for the bomb attacks on the American embassies in Nairobi and Dar-es-Salaam, and
to close the terrorist training camps in Afghanistan, marked a new kind of resolution
used in the fight against terrorism. The Sanctions Committee established pursuant to
Resolution 1267 (1999)8 was given the power to draft the Consolidated List,9 which
contained the names of Taliban government members whose financial assets would be
frozen, as an enforcement measure in order to pressure them into co-operating with the
demands made in the resolution. Initially, it was thus adopted in response to a specific
terrorist attack. The measures adopted, on the other hand, could already be qualified
as targeted, rather than comprehensive.

Resolution 1267 (1999) and especially its follow-up Resolution 1333 (2000)10

would form one of the pillars of the Security Council’s policy in combating terrorism
as it would be structured after 9/11. Resolution 1333 (2000) widened the scope of
those individuals and entities that could be targeted by the freezing sanctions. This was
particularly remarkable, since these individuals and entities no longer had any connec-
tion with the government, but were believed to have a connection to Usama bin Laden
or Al Qaida instead. This regime has also been qualified as a quasi-judicial regime,
since the Security Council’s Sanctions Committee had been given the power to decide
whose assets should be frozen.

The 9/11 attacks meant a turning point in the practice of the Security Council with
regard to combating terrorism. As a start, the Council qualified all terrorist attacks as
threats to international peace and security,11 thereby providing the possibility to adopt
enforcement measures under Chapter VII of the Charter. Until then, the Council had
only been using its enforcement powers in reaction to specific terrorist attacks. The
Security Council, after 9/11, used its powers under Chapter VII of the Charter to adopt
a preventive regime on terrorism in general, which has furthermore been qualified as
a legislative regime. 

With the adoption of Resolution 1373 (2001),12 the Council established the second
pillar of its counter-terrorism policy. With this first legislative resolution, the Council
ordered Member States to adopt legislation criminalizing the financing of terrorism.
Cutting off the financial supply for the preparation of terrorism, prior to any terrorist
act taking place, was thought to be a preventive measure. In addition, the Member
States had to freeze the financial assets of any individual or entity suspected of having
relations with terrorism. The Council, however, did not define what it considered to
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constitute terrorism. As a consequence, states were free to determine their own
qualification of terrorism, resulting in quite different interpretations. Meanwhile, a
Counter-Terrorism Committee was established pursuant to the same resolution13 to
monitor the implementation of the resolution and to start a dialogue with the Member
States on improvements and changes they could make to their counter-terrorism
policies. 

In 2004, the Council adopted another resolution that has been qualified as a
legislative resolution. In Resolution 1540 (2004)14 the Member States are ordered to
criminalize the possession of or the delivery of weapons of mass destruction to non-
state actors.

Both Resolution 1373 and 1540 fall into the category of general resolutions, since
they have not been adopted as a reaction to a specific terrorist incident, but rather deal
with the phenomenon in general. Also of a general character is Resolution 1566
(2004)15 in which the Council inter alia formulated its own definition of terrorism,
although it did not state that this definition should be applicable to any (previous or
following) resolution in which it referred to terrorism in general. In yet another general
resolution, the Council called upon states to prohibit the incitement or glorification of
terrorism.16 Although formulated as a recommendation, the Council did give the task
of engaging in dialogue on the implementation of this resolution to the Counter-
Terrorism Committee. 

In addition to this general approach, the Council also continued to qualify specific
terrorist attacks as threats to international peace and security.17 Furthermore, the scope
of the 1267 regime, originally adopted to force the Taliban government into surrender-
ing Usama bin Laden and to close the terrorist training camps, was further widened
and also included several other changes.18 One of the important modifications was the
adoption of a de-listing procedure,19 which made it possible to remove names of
individuals or entities from the Consolidated List, and hence to lift the freezing sanc-
tions. The procedures of listing and de-listing were changed several times, improving



A Comprehensive and Effective Counter-Terrorism Policy?

20 S/RES/1730, op cit.
21 S/RES/1452, adopted 20 December 2002.

379

the quality of the data, issuing a statement of case, including the requirement to inform
the targeted individual or entity, and even opening a Focal Point for delivering the
request for de-listing.20 Furthermore, a humanitarian exception was included in the
procedure,21 which made it possible to petition for an exception to the freezing of
assets to be able to cover basic humanitarian needs. 

3 FORMAL EFFECTIVENESS OF THE UN COUNTER-TERRORISM POLICY?

The analysis of the legality and the legitimacy of both the measures adopted by the
General Assembly (chapter VI) and the Security Council (chapter VII) has been
conducted according to the theoretical framework as laid out in chapter II. The
outcome of that analysis has provided information on the formal effectiveness of the
UN counter-terrorism measures. A measure’s legality depended on the questions
whether the powers and limitations thereto were respected when the measure was
adopted. A measure’s legitimacy depended on the measure’s score with the four
indicators from Franck’s theoretical model, namely determinacy, pedigree or symbolic
validation, coherence and adherence. The weight that can be attached to the different
indicators in their inter-relation, moreover, also depends on the purpose of the mea-
sure. For example, the General Assembly has been acting in different roles. Each role
serves its own purpose. The determinacy especially of the norm-creating measures
adopted by the General Assembly needs to score highly in order for those measures
to be legitimate, and thus effective. When the Assembly on the other hand acts in its
capacity as a political forum, the role of symbolic validation and adherence play a
more prominent role. 

Scoring the measures has not been a completely objective exercise, but depended
on the subjective interpretation of the indicators by the author. Still, the outcomes in
their interdependent relations showed the development in degrees of legitimacy of
specific regimes. It moreover made it possible to compare the effectiveness of different
policies of the General Assembly and the Security Council, as well as comparing the
two organs. And, finally, the analysis made it possible to point to the weaknesses in
the measures from a legitimacy point of view, and henceforth provide insights into
possible ways of improving the legitimacy deficit. 

3.1 The General Assembly

The General Assembly’s policy measures on combating terrorism, in the early years
after the placing of the topic of terrorism on the agenda in 1972, scored rather low on
the legitimacy scale, mainly due to a lack of determinacy. In general, the Assembly for
the most part merely invited states to take measures, or it condemned terrorism.
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However, since the Assembly was unable to sketch a clear picture of the problem of
terrorism, and moreover because a universal definition of terrorism was lacking, the
invitations by the Assembly had a negative impact on the resolutions’ legitimacy, and
thus its perceived effectiveness. On the other hand, the Assembly did try to maintain
a high degree of adherence of the measures by linking to existing rules and principles
of international law that can be connected to the fight against terrorism. Over the years,
the Assembly clarified its understanding of the problem of terrorism, and even drafted
some sort of definition of terrorism,22 thereby enhancing the legitimacy of its resolu-
tions. 

In the period after 11 September 2001, the General Assembly placed a great deal
of emphasis on security aspects in its resolutions. When the security aspects were
combined with a call for respect for human rights aspects, the determinacy of these
resolutions was especially high. The same high degree of determinacy was attained
when the Assembly adopted the text of the International Convention on the Suppres-
sion of Acts of Nuclear Terrorism, and when the Assembly called upon states to bring
terrorists to justice. Overall, these resolutions have a high degree of legitimacy, due
to their high degree of determinacy in combination with the way they are coherent
with the system of rules and measures that already exist on the topic. 

With regard to the Assembly’s call for co-operation with, for example, the
Secretary-General or even with other international organisations, the low degree in
determinacy because of the Assembly’s failure to make clear in what way this co-
operation should take place influenced the degree of legitimacy. After the adoption of
the United Nations Global Counter-Terrorism Strategy, the instructions became much
clearer, as well as the installed framework which should facilitate the coordination in
the period to come.

Overall, one can conclude that the resolutions adopted by the General Assembly
after 11 September 2001, although less broad in the way they deal with the different
aspects that contribute to a comprehensive approach to combating terrorism, have a
high degree of legitimacy. 

3.2 The Security Council

The analysis of the legality and the legitimacy of the Security Council measures
showed that problems especially occur with regard to the measures adopted after 9/11.
The most striking outcome of the analysis is the conclusion that of the measures
adopted prior to 9/11, only Resolution 1333 (2000),23 in which the Council broadened
the scope of the target group of the sanctions regime, lacks legality and legitimacy.
The problem with the measure’s legality originates in the lack of a conditional rela-
tionship between the individuals and entities targeted by the sanctions regime and the
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qualification of a threat to the peace, and the Council’s attempt to restore the peace.
Whereas the Council has the power to adopt enforcement measures in order to main-
tain or restore international peace and security, such enforcement authority is thus
restricted to serve that particular purpose.24 A relation between the adopted measures
and the way in which they contribute to the restoration or maintenance of international
peace and security should thus be clear. With the adoption of Resolution 1333 (2000),
this conditional requirement has not been taken into account. The reasoning of the
Security Council in the applicable resolutions only concerned the behaviour of the
Taliban government.25 Even though it might seem evident to qualify the activities of
Usama bin Laden and the Al Qaida organisations as not peaceful, the system of the
Charter, and articles 39 and 41 in particular, require that the Security Council can only
adopt enforcement measures once it has established that a situation constitutes a threat
to international peace and security. The Council, in this situation with regard to the
activities of Usama bin Laden and Al Qaida, failed to do so.

Some might find this reasoning very strict. However, given the fact that the Charter
is silent on the powers to act against individuals, one has to keep in mind that the
Security Council is operating in new territory. The fact that this area has not been
explored before also opens the possibility of setting a clear new standard. The same
has been done by the Security Council when it broadened the scope of article 39 to
include also internal conflicts as a source of threats to international peace and security,
by pointing to the destabilising effects on the region, inter alia by the large amount of
refugees that might flee to neighbouring countries. The same kind of clear arguing and
justification on the part of the Security Council could have been expected in this case,
explaining how in particular Usama bin Laden and members of Al Qaida form a threat
to international peace and security by continuing to oppose the Western world and
planning and threatening to commit terrorist attacks. 

In addition, the Council did not exercise its powers within a framework of checks
and balances, since the procedural guarantees needed when it established a subsidiary
organ with adjudicative powers to order the freezing of certain individuals’ financial
assets were not fulfilled, since the subsidiary organ cannot be qualified as an impartial
and independent organ established by law. Moreover, in the practice of the Sanctions
Committee any respect for the basic principles of fair trial is not guaranteed, which is
at the very least a violation of the purposes and principles of the Charter. The adjust-
ments made after 9/11 to the system of listing and de-listing by the Sanctions Commit-
tee, in some cases, brought some improvements to the legitimacy of the regime as is
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shown in Table VII in the Annex. However, in total the regime still does not score high
enough to be considered a legitimate regime. 

In conclusion, Resolution 1333 is both ultra vires the powers of the Security
Council and thus illegal, as well as illegitimate. The fact that Resolution 1333 is one
of the main building blocks of the 1267-regime, which is moreover considered to be
one of the main pillars of the Council’s counter-terrorism policy, thus seriously
undermines the Council’s effectiveness with regard to combating terrorism. After all,
apart from the question whether states are willing to implement these measures, strictly
speaking they are not obliged to implement ultra vires decisions of the Council.

This conclusion in itself will not stop the Council from exercising this policy.
However, it does explain the growing reluctance of states to implement these mea-
sures, as well as the increasing number of court challenges. This practice proves what
the outcome of the legitimacy analysis also predicted, namely the lack of a strong pull
towards compliance, and thus the formal ineffectiveness of these measures. The
undermining of the credibility of the Council in this practice could be repaired rela-
tively easily, however, by making some changes to the 1267 regime. Some suggestions
in this respect are made at the end of this chapter.

Of the resolutions adopted after 9/11, in general, the category of measures adopted in
response to a specific terrorist incident26 poses no problems with regard to the legality
and the legitimacy of the measures. With these resolutions, especially the fact that
there is a conditional link between the situation that qualifies as a threat to interna-
tional peace and security and the adopted enforcement measures, turns out to be the
best guarantee for a legitimate resolution. The conditional link, after all, renders it
possible to determine the exact change of behaviour or policy that is needed in order
to restore international peace and security. Being as precise as possible in this respect
thus enhances the effectiveness of the resolution.

The measures adopted against terrorist methods27 all turned out to have been adopted
within the powers of the Security Council, and all have a good score on the legitimacy
scale. The same is true for the declarations on terrorism.28 This is different for the
measures that deal with terrorism in general, however, especially those adopted after
9/11. The reason for this low score on legitimacy lies in the absence of a definition of
terrorism, which creates several problems with regard to the exact scope of these
resolutions. 

This is especially the case with legislative Resolution 1373 (2001)29, the analysis
of which showed that its legitimacy could be improved if a definition of terrorism
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would be included, and a bigger role for the supervision of respect for human rights
while combating terrorism would become part of the daily routine. There has, more-
over, been a lot of criticism as to its legality because of its legislative character. With
the absence of any explicit power in the Charter to legislate, the power to do so has to
be implied. Since the Council did not provide any argumentation supporting its
actions, it moreover undermines the legitimacy of the resolution.

The exceptional character of the legislative aspect of this resolution of the Security
Council was, furthermore, underlined during the debates that took place in the Security
Council when adopting Resolution 1540.30 Member States underlined the highly
exceptional occasion of the adoption of the legislative Resolution 1540, and further-
more stressed that they had not accepted a general legislative power for the Security
Council. The reasons why this legislative resolution was nevertheless necessary were
elaborately justified. As a consequence, when the Council adopted Resolution 1624
on the legislation to prevent or prohibit incitement to commit terrorism,31 it, therefore,
did not go as far as to prescribe the legislation, but merely recommended states to
legislate. Meanwhile, the elaborate discussions by the Member States during the
drafting of Resolution 1540 contributed to a clear understanding of how the legal basis
of this resolution could be found in the implied powers of the Security Council. The
very detailed formulation, and especially its clear connection to existing regulations
in the field moreover ensured the resolution’s high degree of legitimacy, and thus its
expected formal effectiveness. The degree of legitimacy of Resolution 1624, on the
other hand, is, because of its ambivalent message as to the obligatory character of the
demands on the Member States, not of the same high standard.

When the Council adopted Resolution 1566,32 in which it included a sort of
definition of terrorism, it unfortunately did not make use of the opportunity to declare
that definition applicable to all other resolutions in which the term terrorism was used.
Considering the fact that the lack of a definition is one of the main sources of the low
degree of legitimacy in many resolutions, this would have created more legitimacy in
those other resolutions. 

The problems and criticisms related to these developments become especially contro-
versial in those situations in which the Council is exercising its powers beyond the
paramount executive ‘policing’ function, and assumes a role as an adjudicator when
imposing financial freezing sanctions against individuals and entities, or as a legislator
as was the case with the adoption of Resolutions 1373 and 1540. The member states,
during the open debate prior to the adoption of Resolution 1540, declared that the
Council’s role as a legislator should be considered to be an absolute exception. As a
consequence, the public debate prior to the adoption of Resolution 1540 on the general
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power of the Council to legislate, in retrospect also raises doubts in relation to the
legality of Resolution 1373. 

Although the 1267 sanctions regime initially qualified as a ‘policing’ measure of
the Security Council, this changed after it widened its scope to include individuals and
entities ‘associated’ with Al Qaida with the adoption of Resolution 1333. Although the
Charter does not explicitly prohibit the targeting of individuals, imposing this measure
can only be done intra vires if the limits to the powers of the Security Council are
respected. This is, however, not the case, for three reasons: (1) according to article 39
of the Charter the Council should determine that a situation can be qualified inter alia
as a threat to international peace and security, before enforcement measures can be
taken to restore international peace and security. The conditional link as it follows
from article 39 of the Charter between a situation qualified as a threat to international
peace and security and the ‘culprits’ that could change that situation and against whom
measures are adopted has, with the widening of the scope of targeted individuals and
entities, not been established. (2) The second reason relates to the capacity of the
Council to act as an adjudicator. The way in which the Security Council has set up the
listing and de-listing procedure does not correspond with this capacity to function as
an adjudicator since in that capacity it should respect the fundamental procedural
guarantees that are incumbent upon any form of judicial process, such as the organ’s
qualification as an independent and impartial organ established by law. And (3), which
is related to (2), the Security Council does not respect the limits on its powers that
follow from the principles and purposes of the Charter, especially the core fundamen-
tal human rights. 

Apart from this discussion on the legality of the Security Council’s sanctions
regime, the assessment of the measures’ legitimacy also added some interesting
insights into the perceived formal effectiveness of the different measures. As long as
the connection between the event and the sanction was clear, and states were well
instructed to impose measures that were embedded in a practice of comparable
reactions, and other international regulations, the legitimacy of the resolutions was
high. However, in those situations in which the Security Council has been acting at the
frontiers of its powers in virgin territory, this often translated into low or weak legiti-
macy. 

Since the Security Council has the power to adopt binding resolutions, any outcome
of the analysis of the legality and the legitimacy of the adopted measures that con-
cludes that a measure is ultra vires or illegitimate, will probably provoke a great deal
of commotion. However, any such conclusion will inherently provide the answers to
rectify the unwanted situation. Since the overall purpose is to be effective in combat-
ing terrorism, the member states are advised to take the outcomes into consideration
and, furthermore, to make an effort to improve the effectiveness of the UN counter-
terrorism policy.
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4 CONCLUSION

Finally, we can ask what is the most effective way in which the United Nations can
contribute to combating terrorism? Clearly this depends first and foremost on the
legality and the legitimacy of the measures. Especially the analysis of the Security
Council measures showed that this is not always the case. This certainly seriously
undermines the formal effectiveness of these Security Council measures, but, more-
over, also runs the risk of undermining the overall (moral) authority of the Council in
this field. 

However, the effectiveness also depends on the question of whether the United
Nations’ counter-terrorism policy is comprehensive and well co-ordinated. With
respect to these points, it can be concluded that the United Nations was not living up
to these expectations for a long time. With the adoption of the ‘global strategy’ and the
implementation of the Counter-Terrorism Implementation Task Force, however, the
organisation seems to be re-evaluating its role. In any case, a better exchange of
information between the different organs is now guaranteed, and the possibility has
been created to attain better cooperation so as to at least prevent an overlap of policies.
However, there is still room for improvement on this account. A better guarantee of
effective coordination would be to appoint one person as a coordinator, following the
example of the European Union, or one organ that has the overall power to supervise
the cooperation between the different activities. 

In conclusion, it is fair to say that the United Nations possesses all the powers and
functions to conduct an effective counter-terrorism policy. Although many of these
powers have been used, and different aspects of a comprehensive approach in combat-
ing terrorism have already been dealt with, improvement is still needed to enhance the
legitimacy of some of the measures, and to guarantee better cooperation between the
different initiatives, in order to come to one effective policy.

Finally, at the end of this research project, it is interesting to make some remarks on
the usefulness of Franck’s model for assessing a measure’s legitimacy. This is espe-
cially the case, since this model has so far not been used to make a comparable
thorough assessment of a series of measures. Without any comparison as to the way
the indicators could be used to make an assessment of the measures, finding a way to
use this model has been an adventure. It is therefore important to conclude that the
usability of the indicators depends on interpreting the indicators in order to make it
possible to use them for the assessment of specific measures. This has resulted in a
clarification of the way the indicators served in the analysis of the General Assembly
and the Security Council. Of course each assessment and qualification of a measure’s
legitimacy lies in the eyes of the beholder. Clearly, this has not been an exact science.
However, the added value can be found in the comparison between the qualification
of the legitimacy of the different measures and the development in that respect that has
taken place with regard to some instruments. Moreover, by analysing each measure
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according to Franck’s four indicators, it became clear in what respect a measure was
scoring a high or low degree of legitimacy, which could next be translated in advice
to improve the measure’s legitimacy, if this is indeed necessary. Furthermore, the
specific information on each draft measure’s legitimacy is especially important to be
able to make an informed policy choice with regard to the intended effectiveness, since
in many cases arguments like the importance of flexibility to face the new security
risks are brought forward as an argument to derogate from basic principles. The
assessment of a measure’s legitimacy according to Franck’s model thus allows for an
informed choice between, for example, the need for flexibility and the measure’s pull
towards compliance. The policy choice, in most cases, boils down to a choice between
short-term effects and long-term effectiveness. 

More in general, the overall analysis of the measures adopted by the General
Assembly and the Security Council reveal the most important bottlenecks in the quest
for a legitimate and thus effective counter-terrorism policy of the United Nations. The
lessons learned that follow from this analysis should be taken into account when new
instruments are adopted, or old instruments are improved.

5 TOWARDS A COMPREHENSIVE AND EFFECTIVE COUNTER-TERRORISM POLICY

The research question seems to imply the existence of a general standard by which the
policy of the United Nations can be measured in order to assess whether it can indeed
be qualified as the ‘best’ way to combat terrorism. Clearly, such a general standard
does not exist. However, this research has made clear that a comprehensive approach
to combating terrorism consists of different elements that need to be addressed, and
that an effective policy depends on the measures’ degree of legitimacy. It needs no
further explanation that any adopted measure has to fall within the powers of the
organisation in order to qualify as a legal measure. By thus contributing in a coordi-
nated way to all the aspects of a comprehensive approach to combating terrorism by
adopting legally sound measures with a high degree of legitimacy, the United Nations
could combat terrorism to the best of its abilities. 

With regard to the measures and policies that have been adopted by the United
Nations on combating terrorism so far, the analysis has shown that there is room for
improvement to better fit the profile of a ‘best’ policy. These improvements can be
categorized in four groups: (1) improvements relating to better defining the scope of
the measures; (2) improvements to better motivate the necessity and purpose of the
measures; (3) improvements to uphold human rights in general and fair trial principles
in particular; and (4) improvements to organising the combating of terrorism and its
effectiveness.

Defining the scope

The analysis of the legality and the legitimacy of the UN measures showed that the
lack of a clear definition of terrorism to define the scope of the applicability of
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measures can lead to problems with regard to the determinacy of the measures. It
moreover renders the policy vulnerable to abuse, resulting in possible violations of
human rights and the discrimination of certain groups. Clearly, it has so far not been
possible for the international community to agree on a definition. In any case, a
definition should at least include the six elements mentioned in chapter I: a mens rea
aspect, a description of the purpose of the act, a qualification of the act itself, a
description of the target, a description of the perpetrators, and a delimitation of the
scope of the definition. 

The first proposal for improving the overall counter-terrorism policy stresses the
importance of adopting an international definition of terrorism in, for example, the
comprehensive convention on combating terrorism. This convention could set a clear
international legal framework for combating terrorism. Although the conclusion of the
text of the convention, especially the text of a definition of terrorism, would already
have a moral value as well as a legal value, even before ratification, and would
probably influence the interpretation of the term terrorism in other measures and
especially the scope of applicability of such measures, it is recommended that states
support the final drafting process of this convention and, furthermore, sign and ratify
this convention once the drafting process has ended and the Convention has been
adopted.

Another (supplementary) way of improving the overall legitimacy of the system
relates especially to the role of the Security Council in combating terrorism. With the
adoption of Resolution 1566, the Council formulated a definition of terrorism, but
neglected to declare this resolution applicable to all other actions of the Council in the
area of combating terrorism. Especially since, on many occasions, the explicit absence
of a definition has been explained as a way to provide flexibility, yet another explicit
action is needed to restore this situation. The lack of focus in the Council’s counter-
terrorism policy, as follows from all the other resolutions, indirectly legitimates, or at
least does not sanction, any action by member states to oppress a population or to
violate human rights as long as these actions can, according to a state’s own standard,
be qualified as combating terrorism as intended by the Security Council. The Security
Council could end this undesirable practice by declaring the definition of Resolution
1566 applicable to all Security Council resolutions on combating terrorism, thereby
limiting the scope of their applicability, and preventing any further misuse of the
intended purpose of those Security Council resolutions.

Motivating the necessity and purpose 

In order to be effective in any attempt to combat terrorism, it is vital that one has a
clear picture of the problem that needs to be addressed. It is therefore recommended
that a problem analysis takes place prior to any adoption of counter-terrorism mea-
sures. This could be done by the state or states proposing the measure. Only when an
analysis of the problem has been made, can an assessment follow to decide what kind
of measure is needed to face that problem. It is furthermore extremely important that
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any measure has a clearly formulated purpose. This purpose should moreover be
effect-based, rather than procedure-based, since only the former can truly be measured
to check whether it is indeed effective. When a side-step to another discipline is made,
like for example management studies, it becomes clear that also in that discipline it is
recommended to be clear concerning the goals which one is trying to attain. An
approved model that is often used to check whether that is the case is the SMART
model. The acronym SMART represents the criteria of specific, measurable, accept-
able, realistic, and time-related. Although these criteria have been formulated to
specify company or personal goals, they could also be taken into account when
formulating the purpose of counter-terrorism measures or any other policy measures.

In light of these basic rules of effective policy-making and principles of good
governance, it is therefore important to start by clarifying the real purpose that is
intended to be attained by the targeted sanctions as they are imposed at the moment.
The Council should thus clarify how the sanctions targeted against individuals and
entities contribute to the restoration of international peace and security. Since the
measures are intended to coerce persons or entities to adopt different behaviour, the
direction should be clear. 

Clarifying the motivation behind certain measures is also a guarantee against
ambiguity or arbitrariness in the implementation of any measure. The initiative to
impose state visits by the Counter-Terrorism Committee to monitor the implementa-
tion of counter-terrorism measures that follow from the Security Council resolutions
should therefore be better motivated to allow for a fair decision on whether a state visit
is indeed needed.

Uphold human rights and fair trial principles

The importance of upholding human rights, and especially fair trial principles while
combating terrorism, needs no further motivation, and has even been included in the
United Nations Global Counter-Terrorism Strategy as one of the four pillars and
guiding principles. This guiding principle, however, needs some further translation
into an operational arrangement before it can truly be considered to be the guiding
principle on which the UN bases its counter-terrorism policy, as was stated in the
United Nations Global Counter-Terrorism Strategy. 

With regard to the listing and de-listing procedure of the Sanctions Committee, it
is therefore indispensable that an independent international judicial or quasi-judicial
organ reviews the de-listing requests. Since equality of arms in a procedure strongly
depends on the availability and accessibility of the ‘incriminating’ information, the
establishment by the Security Council of a clearing-house model to check the intelli-
gence information used to nominate individuals or entities for the lists would build in
a counterbalance against the complete lack of insight in the evidence supporting the
nomination. There should, furthermore, be a model for monetary compensation with
regard to those who have been wrongly put on the list.
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In addition, laying down automatic time-limits for freezing measures, after which
the names have to be resubmitted, would prevent the measures from becoming an
equivalent of confiscation.

More in general, the organisation would benefit from a formal broadening of the
mandate of the Special Rapporteur on Human Rights and Terrorism to incorporate also
the issues that have been raised with other organs (such as the CTC). Meanwhile, the
minimal human rights check that takes place when the state reports are analysed within
the CTC should not be restricted to only assess what falls within the exact instructions
that follow from the mandate of SC resolution 1373, but should take a broader scope
to prevent states from hiding behind the façade of combating terrorism while at the
same time neglecting the full promotion and protection of human rights. Considering
the fact that the Security Council has on several occasions stated that while combating
terrorism human rights should be respected, this will not compromise the determinacy
of the instructions in the mandate, but would rather set a clearer limit to the scope of
the instructions, while at the same time the adherence of the measures will be im-
proved.

Improve the organisation and overall effectiveness of measures

In order to improve the organisation and to guarantee the effectiveness of the counter-
terrorism measures, several final recommendations can be made related to various
organs and procedures within the UN. 

To begin with, the member states should strengthen the role of the General Assem-
bly to play a greater role in the comprehensive approach to combating terrorism, and
to co-ordinate the different initiatives. In order to facilitate this, there should be inter
alia. more (financial) resources reserved for the Counter-Terrorism Implementation
Task Force to enable it to fulfil its mandate, and one person should be appointed as a
coordinator, following the example of the European Union. Moreover, cooperation and
coordination with other international organisations could benefit from a more official
relationship, since the exchange of information now leans heavily on personal relations
between the officers of the different organisations. 

Recommencing the debate on the necessity of including the crime of terrorism
within the jurisdiction of the International Criminal Court through an amendment to
the ICC Statute might at the same time stimulate the debate on a more balanced
approach of prosecuting and penalizing terrorist crimes in the national context. Since
the ‘war on terror’ has for some states provided the perfect excuse “to deal with” their
political adversaries and many more have argued that in order to provide security the
level of protection for liberty rights needed to be lowered, a legitimacy deficit has
developed that desperately needs to be repaired. 

Also in respect of the pursued effectiveness of measures, the initiatives in relation
to the prohibition of incitement to commit terrorism should be handled with care, since
this topic touches directly upon the right to freedom of expression. Although the
problem of the glorification of terrorism as such deserves attention, especially since
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it can create conditions that for certain people can be conducive to become a terrorist,
criminalising it might not be the best way to deal with this problem, and might in the
worst case even create the opposite effect. Before any steps are taken in this process,
further research is needed to assess the possible effects of criminalisation, as well as
the impact on the right to freedom of expression. Only with the required knowledge
will it be possible to adopt effective measures. 

The need for a legitimate and thus effective policy also means that the Security
Council should, in general, refrain from adopting legislative resolutions, and should
respect the sovereignty of states. If, in exceptional cases, it turns out to be the only
effective way to deal with a certain problem, the Council should at least respect the
option of an open debate during the negotiations on the text of the draft resolution and
justify why in the particular and exceptional situation legislative measures fall within
its powers. This transparency in the procedure would enhance the general acceptance
of the resolution, and thus its pull towards compliance.

In addition to the recommendations to improve the procedures of the 1267 sanction
regime of the Security Council, the General Assembly could also use its power to
submit a request for an advisory opinion to the International Court of Justice with
regard to the legality of the sanctions regime as imposed by the Security Council.

In general, the Security Council could enhance the legitimacy of its resolutions by
referring to the resolutions of the General Assembly on the topic, in order to better
embed its own resolutions in a broader framework of UN measures to combat terror-
ism.

And finally, the last recommendation relates to the usefulness of Franck’s model
on assessing the legitimacy of a measure, and thus a measure’s pull towards compli-
ance. When the lessons learned from the assessment of this research are taken on board
when improving or adjusting the existing measures, if needed, and, moreover, the
model is used as a means to strive for a high degree of legitimacy when adopting new
measures, the possibility of a more effective policy will increase significantly. It is
therefore recommended to use the outcomes of the analysis of the legitimacy of the
counter-terrorism measures to improve the formal effectiveness of the measures, and,
moreover, keeping Franck’s model in mind when in the future drafting new measures
might prove to be a recipe for an effective counter-terrorism policy, or any other policy
for that matter. In that respect, policy makers should strive for measures with clear
wording and without ambiguities, which fit in the tradition of measures adopted in
related matters, are moreover coherent with other policies in order to prevent counter-
productive effects in other policies, and are furthermore adopted in harmony with
common values, general principles and fundamental obligations to which most states
have in general adhered to and which form, in a sense, a universe of rules with an
implicit expectation of compliance.
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EPILOGUE

Research into the practice of the UN in combating terrorism implies that research is
conducted on a moving target. Although this study dealt with the period 1946-2008,
one decision of the Security Council that has recently been adopted deserves some
final remarks because of its impact on some of the conclusions of this research project.

On 17 December 2009, acting under Chapter VII of the Charter, the Security
Council unanimously adopted Resolution 1904 (2009). In this resolution the Security
Council adopted new measures to amend and improve the listing and de-listing
procedures of the 1267 regime. The key provision of this resolution relates to the
establishment of an Office of the Ombudsperson for an initial period of 18 months to
assist the Sanctions Committee in its considerations of the delisting requests. The
Ombudsperson should be appointed by the Secretary-General, and should be “an
eminent individual of high moral character, impartiality and integrity with high
qualifications and experience in relevant fields, such as legal, human rights, counter-
terrorism and sanctions”. The Office of the Ombudsperson will be able to receive de-
listing requests from individuals and entities on the Consolidated List. The procedure
consists of three periods: the information-gathering period, the dialogue period, and
the period of Committee discussion and decision. The Ombudsperson will not decide
on in its own authority whether the request for de-listing should be granted, but will
immediately forward the request to the members of the Committee, the designating
state(s), the states of residence and nationality or incorporation, relevant United
Nations bodies, and any other states deemed relevant by the Ombudsperson. These
states and bodies are requested to provide, within two months, any information
relevant for the delisting request. The Ombudsperson may engage in a dialogue with
the states on whether the requests should be granted and on any other questions related
to the request. At the same time, the Ombudsperson shall forward the delisting request
to the Monitoring Team, which shall provide the Ombudsperson, within two months,
with all information available that is relevant to the de-listing request, including court
decisions, news reports, and information that states or other organisations had previ-
ously shared with the Committee or the Monitoring Team. The MT shall also provide
a fact-based assessment of the information provided by the petitioner, and shall,
moreover, provide a list of questions or requests for clarifications that the MT would
like to be asked of the petitioner regarding the de-listing request. 

At the end of the two-month period, the Ombudsperson shall present a written
summary to the Committee on the progress and on all the details regarding the request.
If the Ombudsperson is of the opinion that more time is needed, the period may be
extended by another two months. 
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After the period of information gathering is completed, the Ombudsperson will
facilitate a two-month period of engagement (to be extended by another two months
if needed). This period of dialogue may include a dialogue with the petitioner to ask
questions or request additional information or clarifications. At the end of this period,
the Ombudsperson, with the help of the Monitoring Team, shall draft a Comprehensive
Report with the Ombudsperson’s observations and the principal arguments concerning
the request and circulate that to the Committee. In that report the Ombudsperson shall
summarize and specify the relevant sources and information, and the activities of the
Ombudsperson in relation to the inquiry into the delisting request. Confidential
elements of Member States’ communications shall be respected.  

The Committee shall consider the Ombudsperson’s report within 30 days. The
Ombudsperson shall during a meeting present the report and answer questions regard-
ing the request. According to its normal decision-making procedure, the Committee
shall decide on the request. If the Committee decides to reject the request, it shall
provide the Ombudsperson with explanatory comments, any further relevant informa-
tion about the Committee’s decision, and an updated narrative summary of the reasons
for listing. The Ombudsperson shall communicate any decision to the petitioners. 

Clearly, this amendment to the procedure of listing and de-listing influences the
analysis of the legality and the legitimacy of the 1267 regime. After all, one of the
main criticisms related to the lack of due process guarantees for the individuals and the
entities placed on the Consolidated List. Obviously, the establishment of an
Ombudsperson intends to remedy some of the shortcomings in the procedural guaran-
tees. Whether the establishment of the Ombudsperson will fully rectify these short-
comings can be disputed. Although the Ombudsperson will be an independent and
impartial expert, who will provide a reasoned recommendation to the Sanctions
Committee, this person will not have the authority to decide on the de-listing request.
This decision will still be made by the Sanctions Committee, which is a political body.
Surely, the fact that the Sanctions Committee will have to provide adequate reasons
for any denial of the request could function as a tool against arbitrariness. 

Although the petitioner will be engaged in a dialogue in relation to the de-listing
request through the intervention of the Ombudsperson, this arrangement does not
qualify as a procedure that guarantees the equality of arms principle. The new proce-
dure, moreover, makes no arrangement for monetary compensation after a request for
de-listing has been granted. 

In conclusion, it can be stated that this development is a step in the right direction.
It is recommended, though, to continue the efforts to further revise the procedure.
Meanwhile, it would be helpful if the Sanctions Committee would allow full disclosure
of the Ombudsperson’s recommendation so as to improve the transparency of the
procedure.
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ANNEXES

Table I: Comparative table regarding the United Nations Security Council Commit-
tees established pursuant to resolutions 1267 (1999), 1373 (2001) and 1540 (2004)
(Source: http://www.un.org/terrorism)

1267 Sanction Committee 1373 Committee (CTC) 1540 Committee

Establishment and Mandate Establishment and Mandate Establishment and Mandate

The Committee was established on
15 October 1999 under resolution
1267 which imposed sanctions
measures on Taliban-controlled Af-
ghanistan for its support of Usama
Bin Laden and Al Qaida. The sanc-
tions regime has been modified and
strengthened by subsequent resolu-
tions, including resolutions 1333
(2000), 1390 (2002), 1455 (2003),
1526 (2004), 1617 (2005), 1736
(2006) and 1822 (2008). As of Jan-
uary 2002, the sanctions measures
no longer exclusively target terri-
tory in Afghanistan but no apply to
the individuals, groups undertaking
and entities designated on the Con-
solidated List wherever they may
be located. There are about 500
names of individuals and entities
on the Consolidated List against
whom 3 sanction measures (assets
freeze, travel ban and arms em-
bargo) must be applied by all
States. The Committee oversees the
implementation by UN Member
States of the 3 sanctions measures.
It considers names submitted for
listing and de-listing as well as any
addition a information on listed
individuals and entities. It also con-
siders exemptions to the assets
freeze and travel ban measures. 

Following the adoption of resolution
1368 (2001), in the wake of the
attacks of 11 September 2001, the Se-
curity Council adopted resolution
1373 (2001) which, inter alia, re-
quires States to combat terrorism
through a series of actions that are
best carried out through the adoption
of laws and regulations and the estab-
lishment of administrative structures.
Resolution 1373 (2001) also called
upon States to work together to pre-
vent and suppress terrorist acts, in-
cluding through increased coopera-
tion. It also established the CTC to
monitor implementation of the reso-
lution by all States and to increase the
capability of State to fight terrorism.
In carrying out its mandate, the CTC
liaises with international, regional
and sub regional organizations and
devotes substantial attention to facili-
tating the provision of assistance to
those States that require such assis-
tance for the effective implementa-
tion of the resolution . the CTC is
also mandated to maintain a dialogue
with States n the implementation of
resolution 1624 (2005) on prohibiting
incitement to commit terrorists acts
and promoting dialogue and under-
standing among civilizations. 

On 28 April 2004, the Security
Council unanimously adopted reso-
lution 1540 (2004) under Chapter
VII of the UN Charter. The resolu-
tion requires all states to establish
domestic controls to prevent access
by non-State actors to nuclear,
chemical, biological weapons and
their means of delivery and to take
effective measures to prevent pro-
liferation of such items and estab-
lish appropriate controls over re-
lated materials. The mandate of the
Committee was extended by reso-
lution 1673 (2006) until April 2008
and again by resolution 1810
(2008) until April 2011. While re-
affirming the provisions of resolu-
tion 1540 (2004), the Council de-
cided that the Committee shall in-
tensify its efforts to promote full
implementation of the resolution
by all States and encouraged the
submission of reports and addi-
tional information on such imple-
mentation and assistance requests.
The Committee cooperates with
international , regional and sub-
regional organizations, and acts as
a clearinghouse to match offers and
requests for assistance tot States to
implement the resolution. The
Committee submitted in July 2008,
its second report tot the Security
Council on States’ compliance with
the resolution through the achieve-
ment of the implementation of its
requirements. 
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Expert Group Expert Group Expert Group

The 1267 Committee is assisted by
a Monitoring Team of 8 experts
with expertise related to activities
of the Al Qaida organisation and/or
the Taliban, including: counter-ter-
rorism and related legislation; fi-
nancing of terrorism and interna-
tional financial transactions, in-
cluding technical banking exper-
tise; alternative remittance systems,
charities, and use of couriers; bor-
der enforcement, including port
security; arms embargoes and ex-
port controls; and drug trafficking.

The CTC was originally assisted by a
group of 10 experts. Subsequently, in
seeking to revitalize the CTC, the
Security Council established the
Counter-Terrorism Committee Exec-
utive Directorate (CTED) pursuant to
resolution 1535 (2004), in order to
enhance the ability of the CTC to
monitor the implementation of reso-
lution 1373 (2001) and effectively
continue its capacity-building work.
The mandate of  CTED was extended
until 31 December 2010 as per reso-
lution 1805 (2008). CTED is headed
by an Executive Director with the
rank of Assistant Secretary-General.
It consist of the Executive Director’s
office; The Assessment and Techni-
cal Assistance Office (ATAO) , com-
prising the Head of Office and 18
experts; and the Administration and
Information Office (AIO), compris-
ing the Head of Office and support
staff. 

The 1540 Committee is assisted by
a group of 8 experts in their own
capacity with expertise in the vari-
ous areas covered by the resolu-
tion. The experts have developed a
‘matrix’ to examine the status of
Member States’  implementation of
the resolution. The filled elements
of the matrix draw upon legislative
and enforcement measures
provided in the national reports, as
complemented by official informa-
tion made available in the websites
of governments and international
intergovernmental organizations,
and through dialogue with states. 

Measures Measures Measures

The 1267 Committee monitors a
sanctions regime which requires all
Un Member States to:
1. Freeze without delay, the

funds and other financial as-
sets or economic resources of
the individuals and entities
designated on the Consoli-
dated List. There is no require-
ment to seize or confiscate/for-
feit these assets, funds and re-
sources

2. Prevent the entry into or the
transit through their territories
of the individuals designated
on the Consolidated List.
There is no requirement to ar-
rest or prosecute these individ-
uals.

3. Prevent the direct or indirect
supply, sale or transfer, from
their territories of by their na-
tionals outside their territories,
or using their flag vessels or
aircraft, of arms and related
material of all types, including
military equipment, spare parts
and technical advice assistance

Legal, institutional and practical mea-
sures related to resolution 1373
(2001), including their related techni-
cal assistance measures, fall under
the following categories:
1. Counter-terrorism law and prac-

tice (e.g. international counter
terrorism instruments)

2. Financial law and practice (e.g.
criminalization of the financing
of terrorism, establishing an FIU,
freezing of funds, etc.)

3. Customs and border controls 
4. Police and law enforcement
5. Immigration law and practice to

prevent movements of terrorists
6. Extradition law and practice (e.g.

mutual legal assistance)
7. Training and capacity-building

for the judiciary
8. Expert monitoring and illegal

arms trafficking 
9. Civil aviation security
10. Maritime security
11. Transportation security
12. Military counter-terrorism train-

ing
13. National security

Resolution 1540 (2004), in its para-
graphs as numbered below, requi-
res; 
1. States to refrain from provid-

ing any support to non-State
actors that attempt to develop,
acquire, manufacture, possess,
transport, transfer or use nu-
clear, chemical, biological
weapons and their means of
delivery.

2. States to adopt and enforce
appropriate effective laws and
controls which prohibit non-
State actors to: conduct such
activities or use such weapons
an d their means of delivery,
in particular for terrorist pur-
poses; and attempt to engage,
participate in as an accom-
plice, assist or finance such
activities.

3. States to take and enforce ef-
fective domestic control mea-
sures to; account for, security,
physically protect, such wea-
pons, delivery means, and re-
lated materials (3a-b); improve
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or training related to military
activities, to the individuals
and entities on the Consoli-
dated List..

All three measures are preventive
in nature and are not reliant on
criminal standards set out under
national laws. 

border and customs controls to
detect, deter, prevent and com-
bat illicit trafficking and
brokering in such items; estab-
lish export, transit, trans-ship-
ment , and end-user controls;
and enforce criminal and civil
penalties (3c-d).

In paragraphs 9 and 10, States are
called upon to promote dialogue
and cooperation on non-prolifera-
tion and take cooperative action to
prevent illicit trafficking of such
weapons, delivery means and re-
lated materials. 

Table II : Legitimacy of General Assembly measures: period 1972-2001

Evaluated 
element

Determi-
nacy

Symbolic
 validation

Coherence Adherence Legitimacy

Resn.
3034, per
paragraph

‘finding just and peaceful
solutions to the underlying
causes’

+ 0

Inviting states to become
parties to existing treaties

++ 0

Inviting to take all appro-
priate measures at a na-
tional level

- 0

‘inviting to consider the
subject matter urgently and
submit proposals for an ef-
fective solution’

- 0

‘reaffirming the right to
self-determination and in-
dependence of all peoples’

++ +

Establishing the Ad Hoc
Committee

++ 0

Resn.
3034 

Resolution as a whole ++ 0 + + +

Resn.
34/145,
per para-
graph

General condemnation of
all acts of international ter-
rorism

-- 0

Call on states to refrain
from sponsoring terrorism

++ 0
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Resn.
34/145

Resolution as a whole +/- 0 + + +/-

Resn.
39/159

Inadmissibility of the
policy of state terrorism

+ 0 + + +

Resn.
40/61

Condemning all acts,
methods and practices of
terrorism, wherever and by
whomever committed, as
criminal

+/- 0 + + +

Resn.
44/29, per
paragraph

Call attention  to different
initiatives taken by the
organisation and special-
ized organisations

++ +/-

Support to new initiatives - +/-

Call for more action by the
UN

+ +/-

Call for more coordination
to enhance comprehensive
approach

+/- +/-

Resolution as a whole + +/- + + +/-

Resn.
49/60

Declaration on measures to
eliminate international ter-
rorism

++ +/- + + ++

Resn.
51/210

Supplerment to the Decla-
ration : paragraph on grant-
ing refugee status

++ +/- + + ++

Resn.
51/210

Call to exclude terrorist
acts from the scope of poli-
tical offences

+/- +/- + + +

Resn.
54/109

International Convention
for the Suppression of
Terrorist Financing: the
scope

++ +/- + + ++

International Convention
for the Suppression of
Terrorist Financing: The
measures

++ +/- + + ++
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Table III: Legitimacy of General Assembly measures: Post 11 September 2001

 Evaluated 
element

Determi-
nacy

Symbolic
validation

Coherence Adherence Legitimacy

56/1 Condemnation of terrorist
attacks of 11 September
2001

++ - +/- + +

Res. 56/88,
58/81

Urging to cooperate with
SG and IGO’s

+/- 0 - + +/-

Res. 56/88, 
57/27 and
58/81

Encouraging states and
the SG to use existing
institutions

+ 0 + + +

Res.
60/288 and
62/272

UN Global Counter-
Terrorism Strategy

++ + + + ++

Res. 57/27,
59/46,
60/43,
61/40 and
62/71

Linking to SC resn. 1373:
request to report to SG

+/- 0 + + +

Linking to SC resn. 1373:
bringing terrorists to
justice

++ 0 + + ++

Resn.
57/83,
58/48, 
59/80,
60/78,
61/86,
62/33

Prevent terrorists from
acquiring wmd: support
international efforts

+ +/- + + +

Resn
59/290

Int’l Conv.  on the Sup-
pression of Acts of Nu-
clear Terrorism: scope

++ 0 + + ++

Int’l Conv.  on the Sup-
pression of Acts of Nu-
clear Terrorism: obli-
gations on states

++ 0 + + ++

In general Resn on human rights and
terrorism

+ + + + +

Res.
57/219,
58/187 and
59/191

Non-derogability of speci-
fic human rights

++ + + + ++

In general Resn on protection of hu-
man rights and fundamen-
tal freedoms while coun-
tering terrorism

++ + + + ++
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Table IV: Legitimacy of the SC measures on terrorism in general, on terrorist methods
and on specific terrorist attacks adopted prior to 9/11

Resolution Topic Determinacy Symbolic
Validation

Coherence Adherence Legitimacy

Res. 579,
635, 638

On terrorist
methods (i.a.
hostages)

+/- 0 + + +

Res. 1269 Terrorism in
general

+ 0 + + +

Res. 731 Lockerbie + + +/- + +

Res. 748 Lockerbie + + +/- + +

Res. 883 Lockerbie + + +/- + +

Res. 1044 Sudan - 0 - +/- +/-

Res. 1054 Sudan + 0 - + +/-

Table V: Legitimacy of the SC measures on the 1267 sanction regime adopted prior
to 9/11

Resolution Topic Determinacy Symbolic
Validation

Coherence Adherence Legitimacy

Res. 1267 Afghanistan/Taliban
(targeted sanctions
government)

+/- 0 +/- +/- +/-

Res. 1333 Targeted sanctions -- 0 -- -- --

Res. 1363 Including the Moni-
toring Group

- 0 -- -- --

Table VI: Legitimacy of the SC measures on specific terrorist attacks post 9/11 

Resolution Topic Determinacy Symbolic
validation

Coherence Adherence Legitimacy

Res. 1530 Madrid attack ++ + + + ++

Res. 1611 London attack ++ + + + ++



Annexes

399

Table VII: Development in the legitimacy of the 1267 sanction regime prior and
post  9/11

Resolution Topic Determinacy Symbolic
Validation

Coherence Adherence Legitimacy

Res. 1267 Afghanistan/Taliban
(targeted sanctions
government)

+/- 0 +/- +/- +/-

Res. 1333 Targeted sanctions -- 0 -- -- --

Res. 1363 Including the Moni-
toring Group

- 0 -- -- --

Guidelines
of Sanctions
Committee

Introducing the de-
listing procedure

- 0 -- -- --

Res. 1452 Humanitarian ex-
ception as such

+ + + + +

Res. 1452 Including the Hu-
manitarian exception

- 0 - - -

Res. 1455,
1526, and
1617

Monitoring Team +/- 0 - - -

Res. 1526 State visits as such - 0 - +/- -

Res. 1617 Extending the scope
of the sanction regi-
me

-- 0 - +/- -

Res. 1617 Improvement de-
listing procedure:
statement of case

- 0 +/- +/- +/-

Res. 1730 Focal point - 0 +/- +/- +/-

Res. 1735 Criteria for statement
of case/ cover sheet 

+/- 0 +/- +/- +/-

Res. 1822 Publish statement of
case and communi-
cate to individual

+/- 0 +/- +/- +/-

Table VIII: Legitimacy of the SC resolutions 1373 and 1535

Resolution Topic Determinacy Symbolic
Validation

Coherence Adherence Legitimacy

Res. 1373 Financing of ter-
rorism – legisla-
tive resolution

- - - - -

Res. 1535 Revitalisation of
CTC

- - +/- +/- +/-
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Table IX: Legitimacy of the SC declaration on terrorism post 9/11 

Resolution Topic Determinacy Symbolic
Validation

Coherence Adherence Legitimacy

Res. 1377 Declaration ++ + + + ++

Res. 1456 Declaration ++ + + + ++

Table X: Legitimacy of the SC measures on terrorism in general post 9/11

Resolution Topic Determinacy Symbolic
validition

Coherence Adherence Legitimacy

Res. 1566 Defining terror-
ism

+ 0 + + +

Res. 1540 Legislating on
measures to pre-
vent wmd to fall
in the hands of
terrorists

++ 0 + + ++

Res. 1624 Calling for legis-
lation against
glorification of
terrorism

+/- 0 +/- + +/-
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SAMENVATTING

In deze studie staat de vraag centraal hoe de Verenigde Naties op de best mogelijke
manier bij kan dragen aan de bestrijding van het international terrorisme. De
onderzoeksvraag valt uiteen in de vraag naar het gebruik van het scala aan verschillen-
de bevoegdheden van de organen van de VN, en de vraag naar de meest effectieve
wijze van het gebruik van die bevoegdheden. De laatste vraag heeft enkel betrekking
op de ‘formele’ effectiviteit, die meetbaar is door het feit dat staten de resoluties van
de VN organen ook daadwerkelijk willen uitvoeren. Deze ‘formele’ effectiviteit dient
te worden onderscheiden van de ‘materiële’ effectiviteit, die enkel meetbaar is als
bestudeerd wordt of het beoogde effect van de maatregelen bereikt is, en er derhalve
een meetbare afname is in de dreiging die uitgaat van het internationaal terrorisme. Dit
laatste aspect is geen onderdeel geweest van dit onderzoek. Echter, het bereiken van
‘formele’ effectiviteit is een voorwaarde voor het boeken van resultaat met betrekking
tot de ‘materiële’ effectiviteit. 

De formele effectiviteit van maatregelen, en derhalve de wil van staten om uitvoe-
ring te geven aan maatregelen, is mede afhankelijk van de legitimiteit van deze
maatregelen. De analyse van de resoluties die door de Algemene Vergadering en de
Veiligheidsraad zijn aangenomen in de periode van 1946 tot en met 2008, is daarom
niet enkel gericht op de legaliteit van de maatregelen, maar ook op de legitimiteit van
maatregelen. Om inzicht te krijgen in de legitimiteit van deze maatregelen is gewerkt
met een model dat ontleend is aan het werk van Thomas Franck. Franck betoogt dat
er vier indicatoren zijn die informatie geven over de legitimiteit van maatregelen. Deze
zijn: de helderheid en duidelijkheid van de formulering (determinacy), de symbolische
waarde en de verwevenheid met oude gebruiken (symbolic validation or pedigree), de
coherentie van de maatregel zelf en in relatie tot andere maatregels (coherence), en de
verticale relatie van de maatregelen tot het besluitvormingsmodel en de regels en
beginselen die in algemene zin door de internationale gemeenschap worden omarmd
(adherence). De analyse van de verschillende resoluties die zijn aangenomen door de
Algemene Vergadering en de Veiligheidsraad met behulp van deze indicatoren, geven
informatie over de mate van legitimiteit van de maatregelen. Anders dan bij de analyse
van de legaliteit is er derhalve veelal sprake van een gradatie van legitimiteit. 

De analyse van de legaliteit van de resoluties geschiedt op basis van de analyse van
de bevoegdheden van de Algemene Vergadering en de Veiligheidsraad en de beper-
kingen daarop. De interpretatie van de reikwijdte van de bevoegdheden is gedaan in
het licht van de doelstellingen en de beginselen van de Verenigde Naties. Bovendien
is daarbij rekening gehouden met het feit dat internationale organisaties, en de Ver-
enigde Naties in het bijzonder, zich aanpassen aan de veranderende wereld, en dat voor
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het bereiken van de doelstellingen van de organisatie, sommige bevoegdheden impli-
ciet in de expliciete bewoordingen van de bevoegdheden besloten liggen.

In eerste instantie is ter beantwoording van de onderzoeksvraag in kaart gebracht
welke bevoegdheden de Algemene Vergadering en de Veiligheidsraad tot hun beschik-
king hebben ter bestrijding van internationaal terrorisme. Daarbij is tevens de vraag
aan de orde geweest of de Algemene Vergadering en de Veiligheidsraad rekening
houdend met de tot hun beschikking staande bevoegdheden, bij kunnen dragen aan een
integrale benadering om terrorisme te bestrijden. Bij dit beleid gaat het om maatrege-
len die zowel aspecten van preventie, als aspecten van repressie, vervolging, en
bescherming behelzen. Enkel een beleid dat rekening houdt met de vele facetten van
(oorzaken van) terrorisme kan een effectieve bijdrage leveren aan de bestrijding
daarvan, omdat anders het risico bestaat dat middelen ter bestrijding van terrorisme
bijvoorbeeld op zodanige wijze worden ingezet dat deze op zich een bron van radicali-
sering kunnen vormen. Aangezien de Algemene Vergadering in potentie bevoegdhe-
den heeft op een veelheid aan terreinen, is voor het bestek van dit onderzoek een
tiental terreinen geïdentificeerd die bijdragen aan een integrale benadering van
terrorismebestrijding, namelijk: veiligheid, mensenrechten, sociale en economische
ontwikkeling, bevorderen van democratie, beëindigen van bezettingssituaties, het
versterken van de rechtsstaat door bevordering en ontwikkeling van internationaal
recht, het bevorderen van de internationale samenwerking op het terrein van de
bestrijding van de internationale criminaliteit, wapenbeheersing, gezondheidsvraag-
stukken, en tenslotte de coördinatie van de initiatieven op bovengenoemde terreinen.

In materieel opzicht heeft de Algemene Vergadering op basis van de bevoegdheden
neergelegd in het Handvest de mogelijkheid om op alle tien de terreinen te acteren. Het
heeft daartoe bovendien verschillende instrumenten tot zijn beschikking. Zo kan de
Algemene Vergadering fungeren als politiek platform om kwesties aan de orde te
stellen, en indien gewenst een standpunt te bepalen. De Algemene Vergadering kan
echter ook een onderzoek instellen, bijdragen aan het creëren van een nieuwe norm,
een betere samenwerking faciliteren, en budgettaire maatregelen nemen.

De bevoegdheid van de Veiligheidsraad is met name gelegen op het terrein van de
internationale vrede en veiligheid. Hiertoe heeft de Veiligheidsraad bevoegdheden
beschikbaar gebaseerd op de hoofdstukken VI en VII van het VN Handvest. De aard
van de dreiging van terrorisme brengt echter met zich mee dat de bevoegdheden
gebaseerd op hoofdstuk VI van het Handvest, die met name gericht zijn op de vreedza-
me geschillenbeslechting tussen staten, minder geschikt zijn dan de bevoegdheden die
volgen uit hoofdstuk VII. Desondanks, biedt hoofdstuk VI van het Handvest de
mogelijkheid bij staten aan te dringen op maatregelen die bijdragen aan de preventie
van terrorisme, bijvoorbeeld door het instellen van een onderzoek.

Op basis van hoofdstuk VII van het VN Handvest heeft de Veiligheidsraad de
mogelijkheid om vergaande maatregelen te treffen. Hiertoe moet allereerst altijd
worden vastgesteld dat er een situatie is die de internationale vrede en veiligheid
bedreigt, of dat er een inbreuk gemaakt is op de internationale vrede en veiligheid, of
zelfs sprake is van agressie (artikel 39 VN Handvest). In het kader van terrorismebe-
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strijding, waarbij veelal sprake is van niet-statelijke actoren die de dreiging verper-
soonlijken, zal de Veiligheidsraad in de meeste gevallen gebruik maken van de
kwalificatie van een situatie die de internationale vrede en veiligheid bedreigt. 

Na de kwalificatie op basis van artikel 39, kan de Veiligheidsraad aanbevelingen
doen of besluiten nemen op basis van artikel 41 van het Handvest. Artikel 41 biedt in
potentie een wijd scala aan mogelijkheden om verschillende soorten maatregelen aan
te nemen. Van belang is vooral dat willekeurig welke maatregel wordt aangenomen,
vast te stellen is dat de aangenomen maatregel bijdraagt aan het herstel van de situatie
die inbreuk maakt op de internationale vrede en veiligheid. De meest gebruikte
instrumenten van de Veiligheidsraad in het kader van terrorismebestrijding zijn het
instellen van suborganen met een specifieke doelstelling, en het opleggen van sanctie-
maatregelen. 

Bij het instellen van suborganen is het zowel mogelijk subcomité’s in te stellen, als
subsidiaire organen. In het laatste geval is het mogelijk dat het subsidiaire orgaan
functies uitoefent die niet primair tot de functies van de Veiligheidsraad behoren, doch
wel gebaseerd kunnen zijn op de bevoegdheden van de Veiligheidsraad. Voorbeeld
hiervan is het oprichten van het Joegoslavië Tribunaal. De Veiligheidsraad heeft
immers geen rechtsprekende functie.

Het instrument van sancties is door de jaren heen ontwikkeld. Waar in het verleden
de sancties die opgelegd werden mogelijk een hele bevolking konden treffen, is het
instrument verfijnd en toegespitst op het raken van de personen die verantwoordelijk-
heid dragen voor de situatie die door de Veiligheidsraad is gekenschetst als een situatie
die de internationale vrede en veiligheid bedreigt. Dit worden ook wel slimme sancties
genoemd. Deze slimme sancties bieden de mogelijkheid om personen betrokken bij
terroristische activiteiten te treffen. Van belang is te realiseren dat het hierbij niet om
strafmaatregelen gaat, maar om maatregelen gericht op het herstel van de internationa-
le vrede en veiligheid. 

In het geval dat de Veiligheidsraad van mening is dat maatregelen op basis van de
bevoegdheden van artikel 41 van het Handvest onvoldoende bijdragen aan het bestrij-
den van terrorisme en het herstel van de internationale vrede en veiligheid, kan het het
gebruik van militaire middelen autoriseren.

De bevoegdheden van de Veiligheidsraad zijn zeer vergaand, maar in alle gevallen
zal de Veiligheidsraad wel de grenzen van zijn bevoegdheden moeten respecten. De
bevoegdheden uitgeoefend op basis van hoofdstuk VI van het Handvest zijn begrensd
door de beginselen van gerechtigheid en internationaal recht, alsmede door de beginse-
len van het Handvest zelf. De bevoegdheden uitgeoefend op basis van hoofdstuk VII
van het Handvest worden enkel begrensd door de laatste categorie. Daarnaast beperkt
het ius cogens de bevoegdheden van de Veiligheidsraad. Bovendien dienen de be-
voegdheden die volgen uit hoofdstuk VII van het Handvest uiteraard proportioneel te
zijn aan het te bereiken doel van de maatregel.

Tot de beginselen van het Handvest behoort ondermeer het respecteren van de
mensenrechten. Deze categorie is niet nader gespecificeerd. Echter, het wordt alge-
meen aangenomen dat de kernbeginselen van de rechten van de mens hiertoe behoren,
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en derhalve een beperking kunnen vormen op de bevoegdheden van de Veiligheids-
raad. De reikwijdte van de categorie van kernbeginselen is echter niet precies gedefi-
nieerd. De vraag die in het bijzonder voor het beoordelen van de legaliteit van de
terrorismemaatregelen van belang is, is of de beginselen van een eerlijk proces tot deze
categorie behoren. Op basis van een analyse van de inbedding van deze beginselen in
het stelsel van mensenrechten, wordt geconcludeerd dat dit inderdaad het geval is. De
Veiligheidsraad zal daarom bij het nemen van maatregelen tegen terrorisme de
beginselen van een eerlijk proces moeten respecteren. 

In deel II van het onderzoek, wordt de praktijk van de Algemene Vergadering en
de Veiligheidsraad op het terrein van terrorismebestrijding onderzocht. Hoewel
terrorisme als onderwerp pas in 1972 officieel op de agenda van de Algemene Verga-
dering werd geplaatst, heeft de Algemene Vergadering toch ook in de periode vanaf
de oprichting van de Verenigde Naties tot 1972 bijgedragen aan terrorismebestrijding
door maatregelen te treffen die betrekking hebben op een van de tien eerder genoemde
terreinen die van belang zijn voor een allesomvattende en integrale benadering van de
bestrijding van terrorisme. De Algemene Vergadering was in deze periode met name
actief op het terrein van veiligheid, economische ontwikkeling, en de ontwikkeling van
internationaal recht. 

Vanaf het begin van de jaren ’70, wordt de internationale gemeenschap geplaagd
door verschillende terroristische aanslagen. In 1972, na de aanslag tijdens de Olympi-
sche Spelen in München, nam de Algemene Vergadering zijn eerste resolutie aan op
het terrein van terrorismebestrijding. Opvallend aan deze resolutie 3034 is het feit dat
veel van de aspecten die genoemd zijn in het kader van een allesomvattende benade-
ring van terrorismebestrijding aan bod komen in deze resolutie. In het bijzonder is er
veel aandacht voor de mogelijke oorzaken van terrorisme. Ook de resoluties die volgen
en in de periode van 1972 tot 11 september 2001 worden aangenomen, kenmerken
zich door de brede benadering. De aspecten van veiligheid, mensenrechtenbescher-
ming en de verdere ontwikkeling van internationaalrechtelijke instrumenten voeren
overigens wel de boventoon.

Naast het feit dat de Algemene Vergadering gebruik maakt van zijn brede bevoegd-
heden om op vele terreinen standpunten in te nemen, heeft het ook de verschillende
instrumenten die het ter beschikking staat gebruikt. Zo heeft het enkele malen nadere
onderzoeken ingesteld naar aspecten van terrorisme en terrorismebestrijding. Ook
heeft het bijgedragen aan het creëren van nieuwe normen, en heeft het verschillende
malen een belangrijke rol vervuld in het faciliteren van betere samenwerking tussen
de organisatie en staten en staten onderling. In de meeste gevallen, echter, vervulde het
een belangrijke rol als politiek forum.

De maatregelen die in de periode na 11 september 2001 zijn aangenomen door de
Algemene Vergadering, wijken in die zin af van de maatregelen die in de periode daar-
voor werden aangenomen, dat ze in feite geen aandacht meer besteden aan aspecten
van economische ontwikkeling, democratisering en de beëindiging van bezettingen.
Ook het ontwikkelen van internationaalrechtelijke instrumenten heeft geen prioriteit
meer. Desalniettemin vervult de Algemene Vergadering ook in deze periode zijn rol
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in het bijdragen aan het creëren van nieuwe normen, door veelvuldig het belang van
het respecten van mensenrechten te benadrukken in de strijd tegen terrorisme, alsmede
door bij herhaling het criminele karakter te onderschrijven van het financieren van
terrorisme. Veiligheid, daarentegen, staat centraal in vrijwel alle resoluties die de
Algemene Vergadering in deze periode aanneemt.  

De aandacht van de Algemene Vergadering voor het respecteren van mensenrech-
ten in de strijd tegen terrorisme, komt ook tot uitdrukking in de rapportages die de
Algemene Vergadering via de Subcommissie voor de Bevordering en Bescherming
van Mensenrechten en de VN Commissie voor de Rechten van de Mens ontvangt van
Speciaal Rapporteur Koufa en de Onafhankelijk Expert Goldman. Beiden wijzen op
enkele belangrijke knelpunten ten aanzien van de bescherming van mensenrechten in
de strijd tegen terrorisme.   

Hoewel er minder aspecten uit de allesomvattende benadering van terrorismebe-
strijding worden geïncorporeerd in de maatregelen van de Algemene Vergadering, ziet
de Algemene Vergadering er wel zorgvuldig op toe dat er een goede afstemming
plaatsvindt tussen met name de activiteiten die door de verschillende mensenrechten-
organen worden ontplooid en de activiteiten die plaatsvinden onder auspiciën van de
Terrorisme Preventie Afdeling van het Centrum voor Preventie van Internationale
Criminaliteit. Nadat in 2005 de ‘Counter-Terrorism Global Strategy’ wordt aangeno-
men, komt in deze praktijk verandering en wordt aan alle aspecten van een integrale
benadering van terrorismebestrijding aandacht besteed. Met de oprichting van de
‘United Nations Counter-Terrorism Implementation Task Force’ wordt bovendien een
orgaan gecreëerd die zich speciaal moet richten op een betere afstemming van de
verschillende aspecten van de integrale benadering.  

Anders dan de Algemene Vergadering, is de Veiligheidsraad gezien de bevoegdhe-
den die het toegedicht heeft gekregen in het Handvest van de Verenigde Naties,
genoodzaakt zich te beperken tot onderwerpen die betrekking hebben op vrede en
veiligheid. Ondanks het feit dat vanaf 1972 het onderwerp op de agenda van de
Algemene Vergadering stond, werd de Veiligheidsraad nog vooral geplaagd door de
vetoblokkades in de Veiligheidsraad als gevolg van de Koude Oorlog. Het aantal
resoluties dat de Veiligheidsraad in de periode van 1972 tot de val van de Berlijnse
Muur aanneemt, is dan ook zeer beperkt, en in de meeste gevallen gelinkt aan de
veroordeling van een specifieke terroristische aanslag, zoals de bomaanslag op een
vliegtuig boven Lockerbie en het gijzelen van het Amerikaanse ambassadepersoneel
in Teheran, of het gebruik van bepaalde terroristische methodes, zoals de veroordeling
van vliegtuigkapingen en het gijzelen van mensen in het algemeen, of het gebruik van
bepaalde explosieven.

In 1999, neemt de Veiligheidsraad voor het eerst een resolutie aan, waarin het in
algemene zin terrorisme veroordeelt, ongeacht de drijfveren. Deze resolutie werd
aangenomen na de aanslagen op de Amerikaanse ambassades in Nairobi en Dar-es-
Salaam, maar werden hier niet direct mee in verband gebracht. 

Nadat de Veiligheidsraad eerder deze aanslagen specifiek had veroordeeld, en
bovendien de link had gelegd tussen de aanslagen en het Al Qaida netwerk van Osama
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bin Laden dat zich schuil hield in Afghanistan, richtte het zijn pijlen op de Taliban
regering van Afghanistan. In hetzelfde jaar, neemt de Veiligheidsraad resolutie 1267
aan. In deze resolutie wordt de Taliban regering in Afghanistan opgedragen Osama bin
Laden uit te leveren, en de terroristische trainingskampen in het land te bestrijden. De
sanctie op het niet uitvoeren van deze eisen, zal het fundament van één van de twee
belangrijke pijlers van het terrorismebeleid van de Veiligheidsraad worden van de
periode na de aanslagen op 11 september 2001. De sanctie betreft namelijk voorname-
lijk de bevriezing van de financiële tegoeden van de leden van de Taliban regering die
door een speciaal opgericht Sanctiecomité bestaande uit de leden van de Veiligheids-
raad op een lijst worden geplaatst. Dit zelfde Sanctiecomité kreeg op basis van
resolutie 1333 (2000) de opdracht om de lijst van personen wier financiële tegoeden
moest worden bevroren, uit te breiden met Osama bin Laden en personen en entiteiten
die met hem en Al Qaida nauwe banden onderhielden. De procedure van nominatie
van namen op deze lijst, geschiedt volgens de ‘geen-bezwaar’ procedure achter geslo-
ten deuren.  

In de periode na 11 september 2001, gaat de Veiligheidsraad zich veel actiever
bezig houden met de bestrijding van terrorisme. Zo kwalificeert het, om te beginnen,
terrorisme in zijn algemeenheid als een bedreiging voor de internationale vrede en
veiligheid, zonder daarbij derhalve de connectie te leggen met een specifieke aanslag.
Hierdoor maakt de Veiligheidsraad het mogelijk om sowieso de vergaande bevoegdhe-
den van hoofdstuk VII van het Handvest te gebruiken. In alle resoluties die worden
aangenomen naar aanleiding van een terroristische aanslagna 11 september 2001, is
dan ook sprake van een kwalificatie van de daad als een bedreiging voor de internatio-
nale vrede en veiligheid.

In deze periode, zijn er wederom twee soorten maatregelen te onderscheiden. Aan
de ene kant de maatregelen die genomen zijn in reactie op specifieke terroristische
aanslagen, en aan de andere kant de maatregelen die van meer algemene aard zijn.
Zoals reeds aangegeven, bouwt de Veiligheidsraad in verschillende resoluties voort
op het instrument van de bevriezing van financiële tegoeden, en vormt dat instrument
één van de belangrijke pijlers van het beleid van de Veiligheidsraad. Verschillende
aanpassingen en uitbreidingen hebben echter plaatsgevonden sinds 11 september 2001,
zoals het verbreden van de categorie personen en entiteiten die op de lijst geplaatst
kunnen worden, het invoeren van een humanitaire exceptie, en verschillende aanpas-
singen ten aanzien van de procedures van plaatsing op en verwijdering van de sanctie-
lijst. Met name de invoering van een procedure voor verwijdering van de lijst, is van
groot belang. De persoon of de entiteit in kwestie kan echter niet zelf zijn zaak
bepleitte bij het Sanctiecomité, en zal bovendien zelf bewijs van onschuld moeten
leveren om voor verwijdering in aanmerking te komen. Inmiddels is het wel zo, dat
een persoon of entiteit op de hoogte kan worden gesteld van de plaatsing op de lijst
door de staat waar hij ingezetene is, en wordt er in algemene termen een reden van
plaatsing gegeven. Verder zijn er verschillende maatregelen getroffen om de sanctie-
lijst regelmatig op te schonen. 
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De andere belangrijke pijler van het beleid van de Veiligheidsraad in de strijd tegen
terrorisme zijn de resoluties van meer algemene aard. Belangrijke rol is daarvoor
weggelegd voor resolutie 1373 (2001), waarin de Veiligheidsraad wetgevende maatre-
gelen oplegt in het kader van het tegengaan van de financiering van terrorisme. Tevens
richt de Veiligheidsraad in dit kader een subsidiair orgaan, de ‘Counter-Terrorism
Committee’ (CTC), op die moet toezien op de naleving van resolutie 1373. In deze
eerste wetgevende resolutie die ooit door de Veiligheidsraad is aangenomen, wordt
staten opgelegd maatregelen te treffen die het financieren van terrorisme strafbaar
stellen. De resolutie is niet gekoppeld aan een specifieke terroristische aanslag, en de
opdracht aan staten geldt dus in zijn algemeenheid en voor onbepaalde tijd. Overigens
wordt door de Veiligheidsraad geen definitie gegeven van terrorisme. 

Naast het toezicht op de naleving van resolutie 1373, speelt de CTC ook een
belangrijke rol in het koppelen van assistentiezoekende staten aan staten die technische
ondersteuning kunnen bieden bij het uitvoeren van de maatregelen. In 2004, wordt de
institutionele structuur van de CTC aangepast, waarbij het secretariaat voortaan
gevoerd zal worden door de ‘Counter-Terrorism Executive Directorate’ (CTED). Eén
van de twee belangrijkste organen van CTED bestaat uit 20 experts die belast zijn met
de analyse van de rapporten die door de staten ingestuurd worden. Dit orgaan is
weliswaar belast met het onderhouden van een nauw contact met de Hoge Commissa-
ris voor de Mensenrechten, maar had tot 2005 geen eigen mensenrechtenexpert in zijn
midden. In 2008, wordt door de Veiligheidsraad bovendien een werkgroep ingesteld
die zich bezig moet houden met mensenrechtenaspecten in het bijzonder in relatie tot
de uitvoering van resolutie 1373.

In 2004, neemt de Veiligheidsraad zijn tweede wetgevende resolutie aan. Het
betreft resolutie 1540, waarin staten wordt opgedragen om zich te onthouden van het
steunen van niet-statelijke actoren in hun pogingen massavernietigingswapens te
verwerven. Bovendien wordt staten opgedragen om de activiteiten van niet-statelijke
actoren op dit terrein strafbaar te stellen.

Naast deze wetgevende resoluties, neemt de Veiligheidsraad nog enkele resoluties
aan die een meer algemene strekking hebben. Twee betreffen verklaringen, waarin
ondermeer zoals hierboven reeds genoemd, gesteld wordt dat internationaal terrorisme
een bedreiging vormt voor de internationale vrede en veiligheid. Van belang is de
paragraaf in de tweede verklaring uit 2003, in de annex bij resolutie 1456, waarin
staten opgeroepen worden om mensenrechten te respecteren in de strijd tegen terroris-
me. 

In 2004, neemt de Veiligheidsraad een resolutie aan, resolutie 1566, waarin
ondermeer een eerst poging gedaan wordt door de Veiligheidsraad om een definitie
van terrorisme te formuleren. Deze definitie wordt overigens niet ‘algemeen verbin-
dend’ verklaard met betrekking tot de andere resoluties waarin de Veiligheidsraad
weliswaar algemene maatregelen neemt in de strijd tegen terrorisme, maar de term niet
nader definieert. 

In resolutie 1624 (2005), roept de Veiligheidsraad de lidstaten op om de verheerlij-
king van terrorisme strafbaar te stellen. Opvallend is dat de Veiligheidsraad het niet
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dwingend voorschrijft, hoewel de resolutie is aangenomen op basis van de bevoegdhe-
den onder hoofdstuk VII van het Handvest, en dit derhalve wel tot de mogelijkheden
had behoord. 

In deel III van het onderzoek, worden de maatregelen die door de Algemene
Vergadering en door de Veiligheidsraad aangenomen zijn met betrekking tot de
bestrijding van terrorisme, geanalyseerd ten aanzien van de legaliteits- en legitimiteits-
vragen. Hierdoor is het mogelijk aan te geven wat de formele effectiviteit is van de
maatregelen van de Algemene Vergadering en de Veiligheidsraad.

Voor zowel de Algemene Vergadering als de Veiligheidsraad, geldt dat de analyse
van de legaliteitsvragen geschiedt op basis van een interpretatie van de bevoegdheden
die aan deze organen zijn toegedicht in het Handvest. Voor de Algemene Vergadering
levert dit geen problemen op. Uit de analyse van de maatregelen die door de Veilig-
heidsraad zijn aangenomen, blijkt dat er wel enige discussie mogelijk is over de
legaliteit van sommige maatregelen.

Ten aanzien van de analyse van de legitimiteitsvragen is het van belang te bena-
drukken dat het volgens Franck gaat om de effectiviteit van maatregelen, gemeten naar
de wil van staten om uitvoering te geven aan maatregelen. Het verschil in karakter
tussen maatregelen die aangenomen zijn door de Algemene Vergadering en door de
Veiligheidsraad, brengt met zich mee dat er ook een verschil zit in de wijze waarop de
resultaten van de legitimiteitsanalyse beoordeeld kunnen worden. De Veiligheidsraad
kan immers bindende besluiten nemen, waarin de opdracht aan staten om op een
bepaalde wijze te handelen veel dwingender is voorgeschreven dan het geval is bij
resoluties die door de Algemene Vergadering worden aangenomen. Bij de Algemene
Vergadering gaat het in het merendeel van de gevallen om aanbevelingen. Desalniette-
min gaat het bij resoluties van de Algemene Vergadering om het bewerkstelligen van
een bepaald doel, zoals het zoeken naar een vreedzame oplossing voor een conflict,
het overtuigen van staten om partij te worden bij een verdrag, het stimuleren van het
nemen van bepaalde maatregelen op nationaal niveau, en het doen van concrete
voorstellen met betrekking tot de problematiek van de bestrijding van terrorisme.
Daarnaast is het in sommige gevallen een doelstelling om bepaalde beginselen te
onderstrepen, of zelfs nieuwe beginselen te formuleren. Bij de analyse van de legitimi-
teit van de maatregelen die door de Algemene Vergadering zijn aangenomen, is het
dus vooral van belang om in het achterhoofd te houden wat de doelstelling van de
maatregel is, en de indicatoren van legitimiteit zoals door Franck bedoeld, in dat licht
te interpreteren. 

In de periode direct nadat in 1972 het onderwerp terrorisme voor het eerst op de
agenda van de Algemene Vergadering werd geplaatst, hebben de resoluties met name
een hoge legitimiteitswaarde als er steun gezocht kan worden bij reeds bestaande
regels en beginselen in het internationaal recht die de Algemene Vergadering in het
bijzonder van toepassing acht op de strijd tegen het terrorisme. Daar waar de Algeme-
ne Vergadering terrorisme enkel veroordeelde, of staten trachtte te bewegen om
maatregelen te treffen tegen terrorisme, is de mate van legitimiteit niet erg groot,
aangezien de Algemene Vergadering in die gevallen niet nader duiding gaf aan de
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betekenis van terrorisme. Dit veranderde nadat de Algemene Vergadering in verschil-
lende resoluties elementen van terrorisme nader definieerde. 

Na de aanslagen van 11 september 2001, hebben met name de resoluties van de
Algemene Vergadering die gaan over het belang van het respect voor mensenrechten
in de strijd tegen terrorisme, en die de tekst van de Internationale Conventie inzake de
Onderdrukking van Nucleair Terrorisme aanneemt, een hoge mate van legitimiteit,
omdat ze in het bijzonder helder zijn in de bewoordingen in de resolutie en de wijze
waarop ze coherent zijn met andere beleidsregels. 

De resoluties die gaan over het verbeteren van de samenwerking tussen staten en
de samenwerking met andere organen en internationale organisaties, lijken in het begin
enige mate van legitimiteit te ontberen, gezien het gebrek aan concrete aanwijzingen.
Dit verandert met het aannemen van de ‘United Nations Global Counter-Terrorism
Strategy’ in 2005. In heldere bewoordingen wordt in deze strategie uit de doeken
gedaan hoe de Algemene Vergadering meent bij te dragen aan de bestrijding van
terrorisme, met daarbij in het bijzonder veel aandacht voor de wijze waarop verschil-
lende beleidsonderdelen samen komen, en de verschillende organen en organisaties
bijdragen leveren aan de bestrijding van terrorisme. Door duidelijke richtlijnen uiteen
te zetten met betrekking tot de verwezenlijking van de doelen in de strategie, geniet
deze strategie een hoge mate van legitimiteit. 

Ook bij de analyse van de legitimiteit van de maatregelen die door de Veiligheids-
raad zijn aangenomen, is het noodzakelijk eerst nadere duiding te geven aan de wijze
waarop Franck’s indicatoren voor het meten van de gradatie van legitimiteit van
maatregelen gebruikt kunnen worden. De eerste indicator betreffende de helderheid
van het taalgebruik behoeft geen nadere uitleg. Dat is anders bij de indicator die
gebruikt maakt van symbolische waarde en oude gebruiken om iets over de mate van
legitimiteit van een maatregel te zeggen. Zeker voor de resoluties die door de Veilig-
heidsraad zijn aangenomen, geldt dat deze niet passen in een lange traditie van
maatregelen genomen tegen terrorisme. Er zijn echter drie alternatieve wijzen waarop
deze indicator desondanks een rol speelt. In de eerste plaats geldt dat voor de rol die
bepaalde beginselen spelen in de strijd tegen terrorisme, en de symbolische waarde die
aan deze beginselen worden toegedicht. Uit bijvoorbeeld het ‘Report of the High-level
Panel on Threats, Challenges and Change’ blijkt dat terrorisme beschouwd wordt als
een dreiging voor de fundamentele beginselen die de Verenigde Naties bijzonder hoog
acht. Tot deze beginselen worden respect voor mensenrechten, de rechtsstaat, regels
ter bescherming van burgers tijdens conflict, tolerantie tussen staten en burgers, en de
vreedzame beslechting van geschillen, gerekend. 

In de tweede plaats wordt door de Veiligheidsraad in een groot aantal van de
resoluties die het heeft aangenomen gerefereerd aan reeds bestaande regels van
internationaal recht, die in veel gevallen wel deze oude wortels in de internationaal-
rechtelijke traditie kennen. Door hier naar te verwijzen, zorgt de Veiligheidsraad
tevens voor consistentie in het beleid, wat op zich ook weer bijdraagt aan de legitimi-
teit van de maatregel. 
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In de derde plaats speelt Franck’s tweede indicator over de symbolische waarde een
rol in aansluiting op de wijze waarop de vierde indicator wordt geïnterpreteerd.
Daarbij gaat het over de verticale relatie van de maatregelen tot het besluitvormings-
model en de regels en beginselen die in algemene zin door de internationale gemeen-
schap worden omarmd (adherence). Met name met betrekking tot dat laatste element
geldt dat mensenrechten over het algemeen door de internationale gemeenschap
worden omarmd en gerespecteerd. Daarbij komt dat de Verenigde Naties bijna één op
één wordt vereenzelvigd met respect voor mensenrechten. Beleid dat zou breken met
deze traditie, zou daarmee enorm inboeten op de legitimiteit, en derhalve op de
formele effectiviteit.

Eerder bleek reeds dat er vier trends zijn te onderscheiden in het beleid van de
Veiligheidsraad ten aanzien van de bestrijding van terrorisme. Ten eerste is er een
onderscheid te maken in maatregelen die aangenomen worden naar aanleiding van een
specifieke terroristische aanslag, of juist betrekking hebben op een terroristische
methode of terrorisme in zijn algemeenheid. Binnen deze twee categorieën is er een
onderscheid te maken afhankelijk van de wijze waarop de Veiligheidsraad gebruik
maakt van zijn bevoegdheid. In het geval dat de Veiligheidsraad maatregelen aannam
naar aanleiding van een specifieke terroristische aanslag, had dit nadere onderscheid
te maken met de doelgroep van de sancties die werden opgelegd. Zeker waar de
sancties gericht zijn op individuen die geen directe relatie hebben met een zittende
regering, lijkt er sprake te zijn van het feit dat de Veiligheidsraad zijn bevoegdheden
oprekt. Door het opstellen van sanctielijsten, zijn de werkzaamheden van de Veilig-
heidsraad te kwalificeren als rechtsprekende activiteiten. Ook bij de maatregelen die
genomen werden ten aanzien van terroristische methodes of terrorisme in zijn alge-
meenheid, is een trend waar te nemen waarbij de Veiligheidsraad zijn bevoegdheden
oprekt door zelfs wetgevende resoluties aan te nemen.

Uit de analyse van de legaliteit en legitimiteit van de Veiligheidsraad maatregelen
blijkt dat er geen noemenswaardige problemen zijn met de resoluties die voor 11
september 2001 zijn aangenomen. Uitzondering hierop is resolutie 1333 (2000),
waarin de doelgroep van de sanctiemaatregelen die reeds in resolutie 1267 (1999)
waren aangenomen, wordt uitgebreid. Uit de analyse naar de legaliteit van deze
resolutie blijkt dat de resolutie ultra vires is, en dus niet in overeenstemming met de
bevoegdheden toegekend aan de Veiligheidsraad is aangenomen. Dit is niet vanwege
het feit dat de Veiligheidsraad sanctiemaatregelen afkondigt die van toepassing zijn
op individuen. Dat was immers al eerder gedaan, en bovendien mogelijk binnen de
bevoegdheden van de Veiligheidsraad. Wat echter anders is bij deze resolutie is het
feit dat de sancties gericht zijn op individuen en entiteiten die geen directe relatie
hebben met de regering van het land waartegen eerder al maatregelen getroffen waren.
In die gevallen waar de Veiligheidsraad eerder maatregelen trof die individuen raakten
zonder noodzakelijke band met een regering, richtte het een subsidiair orgaan op dat
uitgerust werd met de nodige garanties om de rechten van de individuen te garanderen.
Daar waar het eerder ging om rechtsprekende activiteiten, werden onafhankelijke
tribunalen opgericht met procedures die de beginselen van een eerlijk proces garan-
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deerden. De vraag is derhalve of de beginselen van een eerlijk proces zijn gerespec-
teerd in het geval van de sancties opgelegd aan individuen zoals bedoeld in resolutie
1333. De mate waarin deze beginselen van toepassing zijn, is overigens afhankelijk
van de vraag of de maatregelen te kwalificeren zijn als ‘strafmaatregelen’. Indien daar
sprake van is, dienen er meer garanties in acht te worden genomen die volgen uit de
beginselen van een eerlijk proces, dan wanneer hier geen sprake van is. Hoewel
verschillende recente uitspraken lijken te duiden op het feit dat deze maatregelen niet
als ‘strafmaatregel’ dienen te worden beschouwd, blijkt uit de analyse in dit onderzoek
echter dat deze standpunten te betwijfelen zijn. In ieder geval kan zondermeer vastge-
steld worden dat ook aan het minimum vereiste van respect voor de beginselen van een
eerlijk proces, zoals het beginsel van toegang tot een onafhankelijk rechter om de
plaatsing op een sanctielijst aan te vechten, niet is voldaan. De procedure ingesteld om
van de lijst verwijderd te worden, voldoet wat dat betreft niet aan de norm. 

Behalve de vraag of de Veiligheidsraad überhaupt in staat is om sancties op te
leggen die individuen die niet gelieerd zijn aan een regering raken, is het bovendien
van belang te analyseren of de bevoegdheden en de beperkingen daarop zoals neerge-
legd in het Handvest zijn gerespecteerd. De maatregelen van resolutie 1333 zijn
aangenomen op basis van de bevoegdheden van hoofdstuk VII van het Handvest, en
in het bijzonder op basis van artikel 41. Alvorens de Veiligheidsraad normaal gespro-
ken gebruik kan maken van de bevoegdheden onder hoofdstuk VII, dient het vast te
stellen dat er een situatie is die de internationale vrede en veiligheid bedreigt. Boven-
dien dienen de maatregelen die vervolgens worden aangenomen bij te dragen aan het
herstel van de internationale vrede en veiligheid. Hoewel in eerdere resoluties de
Veiligheidsraad aangaf dat de situatie in Afghanistan en de houding van de Taliban
regering een bedreiging vormde voor de internationale vrede en veiligheid, verzuimt
de Veiligheidsraad dat expliciet te doen met betrekking tot de categorie van personen
die in verband worden gebracht met Al Qaida. De Raad beperkt zich tot een algemene
opmerking over het gevaar van internationaal terrorisme voor de internationale vrede
en veiligheid. Hierdoor is het echter niet mogelijk om vast te stellen wanneer de
noodzaak van de sanctiemaatregelen tegen deze groep individuen weg zal vallen, als
gevolg van een herstel van de internationale vrede en veiligheid. Dit lijkt een technisch
detail, maar gezien het feit dat de Veiligheidsraad hier nieuwe bevoegdheden lijkt te
hanteren, niet onbelangrijk.

Tot slot, is het voor de analyse van de legaliteit van resolutie 1333 van belang te
bezien in hoeverre de Veiligheidsraad de beperkingen op zijn bevoegdheden die
volgen uit de beginselen van het Handvest heeft gerespecteerd. Eerder werd al vastge-
steld dat tot deze beginselen, tevens de beginselen van een eerlijk proces worden
gerekend. Hierboven bleek ook al uit de conclusie met betrekking tot de mogelijkheid
om sanctiemaatregelen op te leggen aan individuen die niet gelieerd zijn aan een
regering, dat deze beginselen van een eerlijk proces niet waren gerespecteerd. Derhal-
ve is de conclusie dat resolutie 1333 ultra vires de bevoegdheden van de Veiligheids-
raad is. 
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Tevens ontbreekt het resolutie 1333 aan legitimiteit. Dit heeft ondermeer te maken
met het gebrek aan nauwkeurigheid waarmee de sanctielijsten worden opgesteld. Ook
de onduidelijke relatie tussen de individuen op de lijst en de algemene kwalificatie van
een situatie die de internationale vrede en veiligheid bedreigt, draagt bij aan het gebrek
aan ‘determinacy’ van de maatregel. Naast een verder gebrek aan coherentie van deze
maatregel met de wijze waarop in andere gevallen sanctiemaatregelen werden gehan-
teerd, is bovendien het feit dat belangrijke mensenrechten normen niet worden
gerespecteerd, funest voor de legitimiteit van deze maatregel. 

De Veiligheidsraad resoluties die na 11 september 2001 zijn aangenomen, vertonen
ook enkele deuken met betrekking tot de legaliteit en de legitimiteit van deze maatre-
gelen. Dat geldt niet voor de maatregelen die aangenomen zijn in relatie tot een
specifieke terroristische aanslag, en die derhalve gekwalificeerd worden als een
situatie die een bedreiging vormt voor de internationale vrede en veiligheid. Echter,
met name wanneer de conditionele link ontbreekt tussen de maatregelen die opgelegd
worden, en de kwalificatie van een situatie als een bedreiging voor de internationale
vrede en veiligheid, komt de legaliteit en de legitimiteit van de maatregelen in het
geding. Dit geldt voor de maatregelen die het vervolg zijn op resoluties 1267 en 1333,
en die op onvoldoende wijze de gebreken in het eerder uiteengezette systeem repare-
ren, hoewel wel duidelijk sprake is van een verbetering. 

Aangezien de Veiligheidsraad nog niet eerder een wetgevende resolutie aannam,
is de vraag naar de legaliteit van resolutie 1373 (2001) bijzonder interessant. Allereerst
is het van belang te constateren dat resolutie 1373 een resolutie van algemene strek-
king is, en niet een reactie op een specifieke terroristische aanslag, alwaar maatregelen
tegen getroffen worden om de internationale vrede en veiligheid te herstellen. Uit de
analyse blijkt derhalve dat enkel wanneer ‘implied powers’ worden toegekend aan de
Veiligheidsraad, het mogelijk is artikel 39 en 41 zodanig te interpreteren dat deze
resolutie legaal zou zijn. Probleem is met name dat de Veiligheidsraad op geen enkele
wijze argumenten heeft aangedragen om de noodzaak aan te tonen dat ‘implied
powers’ nodig waren voor het verwezenlijken van de beleidsdoelen. Bovendien geldt
voor de wetgevende resolutie 1373 (2001) dat door het ontbreken van een algemene
definitie van terrorisme, de uitvoering van de resolutie bloot staat aan het gevaar van
willekeur en misbruik. Dit gebrek aan helderheid ondermijnt ook de legitimiteit van
de resolutie. 

Bij de tweede wetgevende resolutie van de Veiligheidsraad, resolutie 1540, neemt
de Veiligheidsraad wel de moeite om te motiveren waarom deze wetgevende resolutie
nodig is. Opvallend is dat onderstreept wordt dat het in ieder geval om een uitzonde-
ringssituatie gaat, en dat wetgevende resoluties geen gangbaar instrument is voor de
Veiligheidsraad. 

Tot slot, worden in deel IV en het laatste hoofdstuk, de bevindingen, de conclusies
en de aanbevelingen uiteengezet. De belangrijkste vraag van het onderzoek betrof de
kwestie of de Algemene Vergadering en de Veiligheidsraad op de best mogelijke
manier bij hebben gedragen aan de bestrijding van het international terrorisme. De
bestrijding van terrorisme is het beste gebaat bij een integrale benadering. De brede
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bevoegdheden van de Algemene Vergadering, aangevuld met de specifieke bevoegd-
heden van de Veiligheidsraad bieden in beginsel de mogelijkheid om invulling te
geven aan deze alomvattende benadering om terrorisme te bestrijden. Van belang is
echter dat de maatregelen die genomen worden bovendien formeel effectief zijn. Bij
met name de maatregelen die door de Veiligheidsraad zijn genomen, ontbreekt het hier
nog wel eens aan, door het gebrek aan legaliteit bij enkele resoluties en de geringe
legitimiteit van de maatregelen. 

In ieder geval heeft de analyse in dit onderzoek de knelpunten in het beleid bloot-
gelegd en is het mogelijk enkele aanbevelingen te doen om het beleid effectiever te
maken. Deze aanbevelingen zijn in vier categorieën onder te brengen. De eerste groep
aanbevelingen zijn gericht op een nauwkeuriger afbakening van de maatregelen door
ondermeer het aannemen van één definitie van terrorisme. De tweede groep aanbeve-
lingen is gericht op een betere onderbouwing van de gekozen instrumenten en een
nauwgezettere uiteenzetting van de doelstelling van de maatregel. Ten derde is er een
groep aanbevelingen die het belang van respect voor mensenrechten onderstrepen, en
in het bijzonder aangeven dat een onafhankelijk rechtsprekend orgaan moet worden
ingesteld om de beroepen tegen plaatsing op de sanctielijsten te behandelen. En tot slot
gaat de laatste categorie aanbevelingen over verbeteringen die zouden moeten plaats-
vinden in de organisatie en over maatregelen die de formele effectiviteit van de
resoluties zouden kunnen garanderen.
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