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1 Introduction

“An important function of the law is to provide certainty by making possible
legitimate expectations”.1 “The law cannot be based on trust and expecta-
tions, however reasonable and fair they may be”.2 These are just two
quotations from Dutch literature on the principle of legitimate expectations.
Although there is a clear tension between the two quotations, both are
nonetheless true. On the one hand, the law must offer certainty and constancy
so that individuals can direct their actions accordingly. For this purpose laws
are established and binding decisions are taken, and since these laws and
decisions create legitimate expectations in the minds of individuals they
cannot arbitrarily be amended or repealed later on. On the other hand, the
law cannot be static because it has to give shape to a concept such as justice
in a rapidly changing society. Our society expects government to pursue an
ambitious environmental policy, to take far-reaching measures to combat
unemployment, and to ensure that the EMU criteria are fulfilled. These
wishes require continuous adjustment of the law.

The tension between law and legitimate expectations is thrown into even a
sharper perspective in the situation where an administrative authority which
wishes to take a fair decision pursues a policy which is contrary to the

1. N. Verheij, Vertrouwen op de overheid; het vertrouwensbeginsel in het Nederlands staats-
en bestuursrecht (Legitimate expectations of government; the principle of legitimate
expectations in Dutch constitutional and administrative law), Consultative report for the
Association for the Comparative Study of Law in Belgium and the Netherlands, Deventer
1997, p. 43.

2. A.M. Donner, Inleiding themanummer vertrouwensbeginsel (Introduction to the theme
issue on the principle of legitimate expectations), RM Themis 5/6 (1984), p. 464.
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statutory regulations from which it derives its decision-making powers. The
question which arises then is which legitimate expectation must be fulfilled:
the expectation which individuals can legitimately derive from the policy
which is contrary to the law, or the expectation which can legitimately be
derived from the law in general? In the Netherlands, the answer given to this
question is that although the law generally takes precedence there may be
circumstances in which the legitimate expectation derived from the policy is
so strong that the law must be overruled.3 This theme of the so-calledcontra
legem effectof the principle of legitimate expectations will be dealt with at
length in the remainder of this article. Here, however, it is sufficient to note
that the principle of legitimate expectations is a principle that has fairly
ambivalent ambitions. Two other observations can be made in this connec-
tion.

First of all, the validity of the principle of legitimate expectations isnot
absolutein the sense that the legitimate expectations created by executive
action must always be fulfilled come what may.4 In a concrete case, it will
ultimately always be necessary to balance the interests which one or more
individuals have in seeing the principle fulfilled against the possibly
conflicting public interest at large or the interests of third parties. The need
for interests to be balanced is also clearly reflected in the most common
definition of the principle of legitimate expectations in constitutional and
administrative law doctrine, namely the principle which requires executive
authorities to fulfil if at all possible the justified expectations created by
them. The second observation is connected with this. Since the effect of the
principle of legitimate expectations requires interests to be balanced in
concrete cases, the principle has been developed mainly by way of case law
in the Netherlands. Although some aspects of the principle are embodied in
the statute, this does not alter the fact that the principle has for the greatest
part remainedjudge-made law. The prevailing idea in the Netherlands has
hitherto been that the often subtle process which must be carried out in order
to balance the various interests is not well suited to regulation in rigid
statutory provisions. Unlike many other principles of fair administration

3. HR 12 April 1978, Doorbraakarresten (Breakthrough Judgments), NJ 1979, 533, with note
by Scheltema; AB 1979, 262, with note by Van der Burg; AB-klassiek 1997, no. 15, with
note by Van Kreveld. See in particular sections 5 and 6.

4. J.B.J.M. ten Berge, Besturen door de overheid, Nederlands algemeen bestuursrecht
(Executive action, Dutch general administrative law, Deventer 1997, p. 319; P. Nicolaï,
Beginselen van behoorlijk bestuur (Principles of fair administration), Deventer 1990, p.
314; P. de Haan, Th. G. Drupsteen and R. Fernhout, Bestuursrecht in de sociale rechtsstaat
(Administrative law in a social state governed by the rule of law), Part I, Deventer 1996,
p. 108; N. Verheij, op. cit. 1997, p. 89.
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developed by the courts, the principle of legitimate expectations as such has
therefore not been included in the General Administrative Law Act.5

Clearly, therefore, the extent to which individuals can put their trust in the
principle of legitimate expectations under constitutional and administrative
law is often fairly uncertain. It ultimately comes down to an assessment of
the merits in a concrete case, with the court having the final say. From the
point of view of legal certainty this could be regarded as a fairly gloomy
picture. Yet this has to be put in perspective. Over the years various criteria
by which the merits can be balanced have been developed in the decisions
of the administrative courts. These criteria do not standardise the process
entirely, but they do mean that it can be better controlled.

This article identifies the relevant criteria. This will be done by reference to
the various administrative acts by which legitimate expectations can be
created in principle. These are successively statute law (section 3), decisions
(section 4), policy rules and guidelines (section 5), promises and information
(section 6), contracts (section 7) and court judgments (section 8). The
following aspects of each act will be considered in each case. What are the
requirements for honouring the principle? In what area of law does the
principle play a prominent role? What are the legal consequences if the
principle is allowed to be invoked? Before we proceed to discuss this, section
2 first contains some general, more theoretical reflections on the principle.
The article ends with an evaluation (section 9).6

2 General aspects

2.1 Terminology

The principle of legitimate expectations in constitutional and administrative
law was defined in section 1 as the principle which requires executive
authorities to fulfill if at all possiblethe legitimate expectations created by

5. The General Administrative Law Act (Algemene wet bestuursrecht, abbreviated as Awb)
contains a generally valid codification of large parts of administrative law and the
procedural law in administrative litigation.

6. The notes refer to the most important literature and sources of case law. The abbreviation
HR refers to the Dutch Supreme Court (Hoge Raad). The Supreme Court is the highest
civil court and tax court. The abbreviations ARRS, ABRS, AGRD, CRvB and CBB refer
to the highest administrative courts (the Netherlands has a number of administrative courts
which operate as appellate courts of last instance in separate fields of law).
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them. Legitimate expectations may be created not only by policy rules and
decisions but also by way of statutes and decisions. Interpreted in this way,
the principle of legitimate expectations also covers the problem of the
retroactive effect of regulations and the withdrawal of decisions. In addition,
there are various differences between the two principles. A well-known
example in this connection is the classification by Nicolaï, who regards the
fundamental principle of legal certainty as the basic concept for law as such
and from which three principles can be derived for constitutional and
administrative law, namely:7

(a) theprinciple of substantive legal certaintywhich requires the executive
to respect acquired rights; this principle imposes limits above all on the
retroactive effect of regulations and the withdrawal of decisions;
(b) theprinciple of procedural legal certaintywhich requires that decisions
must be clear and definite;
(c) the principle of legitimate expectationswhich requires that executive
bodies fulfil legitimate expectations wherever possible; this principle is of
particular relevance to the expectations created by promises and policy rules.

The advantage of this classification is that it provides a good understanding
of the situations in which the various principles or sub-principles are applied.
It has no legal consequences however. Whether a decision is contrary to the
substantive or procedural variant of the principle of legal certainty or to the
principle of legitimate expectations makes no difference; it is unlawful in all
cases. Nor is there any hierarchy between the various principles.8 In keeping
with the questions contained in the questionnaire, the principle of legitimate
action is used as a general term below. However, the principle will
occasionally be referred to as the principle of legal certainty as this name is
also sometimes used in case law.

2.2 The roots of the principle of legitimate expectations from a historical
perspective

The basic concept that it must be possible to rely on the statements of the
counterparty in legal matters applies not only in constitutional and admini-
strative law but also in other fields of law, notably criminal law and private

7. A.M. Donner, op. cit. 1984, p. 458.

8. A.M. Donner, op. cit. 1984, p. 458.
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law.9 Indeed, the principle of legitimate expectations in the Netherlands can
probably be traced back the furthest in private law: for example the decisive
factor in the conclusion of a legal act in private law and the determination of
the content of such an act has long been not only the will of the parties but
also the legitimate expectations created by this act. It follows that the
literature on the principle of legitimate expectations in constitutional and
administrative law often refers to private law accounts of this principle.10

However, there is a difference in the operation of the principle in the two
fields of law.11 In relations under civil law, individuals are in principle free
to give promises and make contracts. An administrative authority does not
automatically have this freedom. The authority must, after all, exercise its
powers in the public interest and in accordance with the applicable public law
rules. This may mean that it is not always entitled to give promises about the
exercise of a power and, moreover, that the legitimate expectations created
by a promise are overruled by other interests.

The principle of legitimate expectations as it is currently interpreted in
constitutional and administrative law has two roots historically, namely the
principle of the protection of acquired rights and the principle of consistency.
The constituent requirements for fulfilment of the principle of legitimate
expectations in the case of the various executive acts can be traced back to
these two roots.

The first root – the principle of the protection of acquired rights – was
recognised for the first time by the courts in a judgment of the Central
Appeals Court for the Civil Service and Social Security Matters (CRvB) of
October 31, 1935.12 In this case the salary of civil servants, including that
of the town clerk of the municipality of Utrecht, was substantially reduced
in March 1935, with retroactive effect to April 1934, in accordance with the
statutory regulations in force at that time. This meant that the civil servant
concerned was required to pay back a sizeable part of the salary that had

9. Cf. the private law and criminal law consultative reports of J.B.M. Franken and J. de
Hullu on the principle of legitimate expectations and legal certainty in the Netherlands
prepared for the Association for the Comparative Study of Law in Belgium and the
Netherlands, Deventer 1997.

10. M. Scheltema, Enkele gedachten over het vertrouwensbeginsel in het publiekrecht (Some
reflections on the principle of legitimate expectations in public law), RM Themis 5/6
(1984), p. 538.

11. P. de Haan, Th.G. Drupsteen and R. Fernhout, op. cit., 1996, p. 108.

12. CRvB 31 October 1935, AB 1936, 169, AB-Klassiek 1997, no. 7, with note by Nicolaï.
The CRvB was at that time (and indeed still is) the highest appeal court in public service
matters.
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already been paid to him in the previous year. The town clerk objected to this
and appealed to the Central Appeals Court on the ground that the statutory
regulation on the basis of which the salaries had been cut down was contrary
to the law. The Central Appeals Court held that the town clerk was in the
right and ruled that the salary reduction was contrary to the principle of legal
certainty. According to the Central Appeals Court, this principle had the
effect in this case of preventing the exercise of a power in respect of a civil
servant which amounted to “a regulation that related to the period during
which he had received his annual salary in accordance with the valid
provisions and that would bring about a retrospective change in those
regulations which would affect him adversely”. Since the regulation
undermined the acquired rights of the civil servant, it was therefore judged
to be unlawful. As this regulation lacked legal effect owing to its infringe-
ment of the principle of legal certainty, the decision to reduce the salary was
quashed.

The principle “discovered” by the Central Appeals Court was later also
applied by other administrative courts, which made a number of subtle
distinctions. The principle plays a role above all in the establishing of
legislation with retrospective effect and the withdrawal of decisions. What
effect this aspect of the principle of legitimate expectations has at present is
explained in sections 3 and 4.

The second root of the principle of legitimate expectations is the principle of
consistency,13 which is derived from the American and English legal
tradition. This principle was first applied in the judgments of the Food
Supply Arbitration Tribunal (Scheidsgerecht voor de Voedselvoorziening),
although this tribunal did not actually give the principle a name.14 A feature
of the type of cases heard by the Arbitration Tribunal was the large measure
of discretion conferred to by the competent administrative bodies: there were
few if any statutory rules governing the taking of decisions in connection
with the food supply. As it was necessary to observe a certain consistency in
the application of these discretionary powers and as there had to be a degree

13. Cf. G.J. Wiarda, Algemeen beginselen van behoorlijk bestuur (General principles of fair
administration), VAR consultative report XXV, Haarlem 1952, PPI New. 89-90.

14. G.J. Wiarda, op. cit. 1952, PPI New. 72-73; F.W. ter Spill, Het Scheidsgerecht voor de
voedselvoorziening (The Food Supply Arbitration Tribunal), Bestuurswetenschappen
1948, p. 249 et seq., and 1949, p. 288 et seq.; M. Schreuder-Vlasblom, De macht der
kritiek (The power of criticism), Zwolle 1987, PPI New. 242-244. The Arbitration
Tribunal was established in 1941 and was the forerunner of the Industrial Appeals Court
(College van Beroep voor het Bedrijfsleven), the present administrative court that hears
socioeconomic cases.
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of predictability about the decisions to be taken, the administrative authorities
concerned adopted what were known as “policy rules”, regulating the
exercise of the powers in practice. These rules indicated how they would use
their discretion in a specific situation. The case law of the Arbitration
Tribunal shows that the adoption of policy rules was not an activity
undertaken without engagement. The Tribunal took the view that the
expectations created in the mind of the individual by the policy rules should
in principle be fulfilled. If this were not the case, the decision was quashed
as being contrary to the principle of legitimate expectations.

This second root of the principle of legitimate expectation has been
developed still further in the case law of the various administrative courts.
This is explored at some length in section 5. The meaning of the consistency
principle has now been expanded to such an extent that administrative
authorities are in principle not only obliged to fulfil the legitimate expecta-
tions created by policy rules, but may also even have a legal duty to adopt
policy rules governing the exercise of their discretionary powers. In this
respect the consistency principle has evolved as a necessary concomitant to
the principle of legality. The background to this development is that the
safeguards created by the principle of legality have to a considerable extent
been undermined by the fairly wide discretionary powers conferred to
administrative authorities in legislation. The adoption of policy rules
governing the exercise of these discretionary powers promotes consistent
action by the administrative authorities and hence legal certainty. In this way,
the consistency principle helps to compensate for the undermining of the
principle of legality.15

2.3 Incorporation of the principle of legitimate expectations in the
legal system

As already stated in the Introduction, the principle of legitimate expectations
has evolved in case law as an unwritten principle of law or an unwritten
principle of fair administration. Even today it is still mainly an unwritten
principle of law. As such, it takes precedence over individual decisions and
subordinate legislation. However, judicial review of acts of parliament by
reference to the principle of legitimate expectations is not permitted (section
3).

15. Cf. F.J. van Ommeren, De verplichting verankerd; de reikwijdte van het legaliteitsbe-
ginsel en het materiële wetsbegrip (The obligation enshrined; the scope of the legality
principle and the concept of generally binding regulations), Deventer 1996.
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As yet there has been no general codification of the principle of legitimate
expectations in the General Administrative Law Act. However, two aspects
of the principle have been codified in this Act since January 1st, 1997. First
of all, the General Administrative Law Act contains a regulation for the
withdrawal of a specific group of decisions that create benefits, namely
subsidy decisions. This is dealt with in section 4. Second, the General
Administrative Law Act includes provisions governing “policy rules”. Section
4:84 of the Act stipulates to what extent an administrative authority is bound
by policy rules in taking decisions. As the binding effect of policy rules on
administrative authorities now has a statutory basis, it need no longer be
founded on the unwritten principle of legitimate expectations. See section 5
for more information about this.

3 The principle of legitimate expectations and legislation

3.1 Introductory remarks

The law is intended to give individuals clear information about the nature of
their legal position so that they can act accordingly. Owing to this function,
individuals can place a certain confidence in the constancy of the law. The
principle of legitimate expectations affords individuals a certain protection in
this connection against unduly abrupt changes of the rules and changes
having retroactive effect. However, this protection is not absolute. As statute
law is the will of the legislator and this will is determined by political
motives, changes in the law are unavoidable. This section examines to what
extent the principle of legitimate expectations can afford protection in this
field of tension. Before embarking on this examination, we feel it is
necessary to make some observations about the competence of the courts in
relation to legislation for a proper understanding of the significance of the
principle of legitimate expectations in relation to legislation in the Nether-
lands.

Within the category of legislation a distinction can be made between Acts of
Parliament and other generally binding regulations. Acts of Parliament are
established by the government and parliament (the States General) together
and therefore have a special democratic legitimacy. It is because of this
democratic legitimacy that article 120 of the Constitution provides that “the
constitutionality of Acts of Parliament shall not be reviewed by the courts”.
The background to this prohibition of judicial review is that the legislative,
which also acts as the framer of the Constitution, is the most suitable instance
to assess the constitutionality of its products. The prohibition of judicial
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review relates to both the contents of Acts of Parliament and the way in
which they come into being. It is also of great importance that the Supreme
Court has deducted from the history of introduction of article 120 of the
Constitution that this article is also intended to exclude judicial review of
Acts of Parliament by reference to fundamental principles of law, for
example the principle of legitimate expectations.16 An exception to the
prohibition of judicial review is made in article 94 of the Constitution for the
review of Acts of Parliament by reference to the provisions of treaties that
are binding on all persons or of resolutions of international institutions. This
means that the courts may review Acts of Parliament by reference, say, to EC
law and the European Convention on Human Rights; if the Act is at odds
with them, its application must be excluded. Although both EC law and the
European Convention on Human Rights impose limits on, for example, the
retroactive effect of legislation, there has never yet been a case in the
Netherlands in which a court has refused to apply an Act of Parliament on
the grounds that it exceeded these supranational and international limits.17

In practice, therefore, the assessment whether an Act of Parliament is in
accordance with the principle of legitimate expectations is primarily a matter
for the political powers and not for the courts. Debates on whether or not an
Act can be introduced with retroactive effect are therefore conducted mainly
in Parliament. In these debates much weight is generally attached to the
recommendations which the State Council (Raad van State) is required to
make in respect of all Acts. In making its recommendations, the State
Council, which is the highest advisory body in the Netherlands, concentrates
mainly on the constitutional aspects of the Act. An important aspect of its
deliberations is whether the Act is at odds with the principle of legitimate
expectations.18 The standards which the Council of State has developed in

16. HR 14 April 1989, 469, with note by M.S., AB 1989, with note by F.H. v.d. B.

17. For a description of EC law see T. Heukels, Intertemporales Gemeinschaftsrecht
– Ruckwirkung, Sofortwirkung und Rechtsschutz in der Rechtspregnung des Gerichtshofes
der Europäischen Gemeinschaften, Baden-Baden, 1990. As regards the European
Convention on Human Rights, see the European Court of Human Rights 22 October
1997, Papageorgiou, JB 1997, 263, with note by De Werd (retroactive effect contrary to
article 6 of the European Convention on Human Rights) and European Court of Human
Rights 3 July 1996, Pressos Compania Naviera, NJ 1996, 593, with note by EJD (about
the relationship between retroactive effect and the enjoyment of possessions in article 1,
First Protocol to the European Convention).

18. Cf. D. van Bruggen, De wetgever en gewekte verwachtingen (The legislator and
legitimate expectations), Regelmaat 1995/6, PPI New. 243-248, which contains a survey
of the recommendations made by the State Council regarding the principle of legitimate
expectations.
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this connection largely correspond with the constitutive requirements that will
be discussed in section 3.2. In addition, the so-called “Instructions for
drafting legislation” play an important role in the legislative process.19

These Instructions are rules governing the content and process of legislation
which have been adopted by the prime minister “in accordance with the
feeling of the Cabinet”. Although they have no binding force, they are
generally observed. The Instructions also contain some provisions governing
the impact of the principle of legitimate expectations on legislation. For
example, article 169, paragraph 3, of the Instructions provides that “onerous
legislation does not have retroactive effect save in exceptional circumstan-
ces”.

Despite the standards imposed by the Instructions and in the recommenda-
tions of the State Council, it is ultimately the political powers which decide
whether the principle of legitimate expectations can be invoked to challenge
a given Act of Parliament. If the government and parliament consider that the
principle need not be applied to a given Act, the courts must accept this
decision. This can be illustrated by the judgment of the Supreme Court in the
“Harmonisation Act case”.20 The case was about the introduction of the so-
called Harmonisation Act, under which the period during which students
could be enrolled at a university was limited with retroactive effect for
certain groups of students. In keeping with the recommendations of the State
Council, the Supreme Court took the view that this limitation breached the
principle of legal certainty or the principle of legitimate expectations.
Nonetheless, the application for the Act to be declared inapplicable was
dismissed. Owing to the prohibition of judicial review under article 120 of
the Constitution, the courts were not permitted to review the Act by reference
to these principles of law.

Unlike Acts of Parliamant, subordinate legislation – for example, bye-laws
of municipal or provincial authorities and regulations issued by the govern-
ment or a minister – can be reviewed by the courts in the light of general
principles of law such as the principle of legitimate expectations. This
subordinate legislation is referred to below asgenerally binding regulations.
For the time being it is not possible in the Netherlands to apply directly to

19. Stcrt. (Government Gazette) 1992, 230, in conjunction with Stcrt. 1995, 251. Cf. C.
Borman, Aanwijzigingen voor de regelgeving (Instructions for drafting Legislation),
Zwolle 1993.

20. HR 14 April 1989, NJ 1989, 469, with note by MS, AB 1989, 207 with note by FHvdB.
For a lengthy consideration of this judgment see: A.J. Bok, Rechterlijke toetsing van
regelgeving (Judicial review of legislation), Deventer 1991, PPI New. 101-105.
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the administrative courts for a ruling quashing generally binding regulations.
However, the subject of the legality of such regulations can be raised before
the courts in two other ways.21 First of all, where appeal is lodged against
an individual decision the administrative courts may assess the legality of the
generally binding regulation underlying the decision. Second, a claim in tort
may be brought before the civil courts against generally binding regulations.
Both procedures can result in a consideration of whether the generally
binding regulation is compatible with the principle of legitimate expectations.
The constitutive requirements for allowing an application based on the
principle, which will be dealt with in the following section, are therefore
derived from the case law of both the various administrative courts and of the
civil courts. The main difference between the two procedures is to be found
in the legal consequences of allowing the argument based on the principle.
This is examined in greater detail in section 3.4

3.2 Requirements for applying the principle of legitimate expectations

Terminology
Four standards can be identified in connection with the temporal effect of
new regulations.22 The principal rule is that a new regulation hasimmediate
effect: from the date on which it takes effect it applies to all legal relations
and legal facts coming within its scope and hence also to the legal relations
that have started before the date of entry into effect and continue thereafter.
If the legislator wishes to depart from this rule, it must stipulate this
expressly in the regulation by including transitional law of different effect.
It has three options in this respect. First of all, it may direct that the
regulation hasretroactive effect: this will be the case if the regulation applies
to facts that have already occurred before the date of entry into effect.
Second, it may direct that the new regulation will not apply to existing cases
and will instead cover only legal relations occurring after the date of entry
into effect. This is known literally as “respecting effect”,i.e. semi-immediate
effect. And, third, the legislator may opt for“delayed effect”: the new
regulation is applicable to existing cases, but only some time after its entry
into effect, thereby ensuring that those whose rights are affected have the
time to prepare for the new regime.

21. A.J. Bok, op. cit. 1991, PPI New. 4-6.

22. Cf. Instructions for drafting legislation, articles 166-170. See also N. Verheij, op. cit. p.
49.



432 TEN BERGE/ WIDDERSHOVEN

The principle of legitimate expectations gives rise to problems in two areas.
First of all, the principle is often invoked as a defence against decisions to
make legislation retroactive. Second, situations occur in which the principle
of legitimate expectations is used to support an argument that semi-immediate
effect or delayed effect should have been chosen instead of the principal rule
of immediate effect. The requirements for applying the principle of legitimate
expectations in both these situations are described below.

Retroactive effect and the principle of legitimate expectations
Under Dutch criminal law there is an absolute prohibition on regulations
having retroactive effect to the detriment of an accused. Under thenulla
poena sine legeprinciple enshrined in article 1 of the Criminal Code, article
16 of the Constitution and article 7 of the European Convention on Human
Rights, no act is punishable if it did not constitute a criminal offence at the
time it was committed. It is generally assumed in the literature that this
absolute prohibition also applies to regulations which are enforced by means
of punitive sanctions under administrative law, for example an administrative
fine. In other respects, the basic principle in administrative law is the rule
laid down in the Instructions for drafting legislation, number 169, paragraph
3: onerous legislation does not have retroactive effect save in exceptional
circumstances. Various factors play a role in determining whether there are
“exceptional circumstances”.

First and foremost, it is of great importance whether it wasforeseeablethat
the regulation would have retroactive effect.23 If so, individuals should have
taken account of this and cannot rely on the argument that the old regulation
had created a legitimate expectation in their minds. A question that is
difficult to answer is in what cases individuals should foresee that a change
will have retroactive effect. A number of indications can be found in the
sparse case law that exists on this point, although they are not sufficient to
formulate a detailed theory:
(a) The foreseeability of a new regulation having retroactive effect is
sometimes deduced from the history of introduction of the regulation. For
example, the Supreme Court held in a 1979 judgment that it could have been
foreseen that the introduction of new tariffs in a municipal tax bye-law would
be retroactive because it had been expressly stipulated at the moment that the
old tariffs (which were more favourable to taxpayers) were introduced, that
these were of a provisional nature, since the municipal council had insuffi-
cient information to be able to fix a permanent tariff. This was why the

23. R.M. van Male, Rechter en bestuurswetgeving (The courts and administrative legislation),
Zwolle 1988, p. 412.
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taxpayer should clearly have foreseen that the new, less favourable tariffs
would be applied retroactively.
(b) In other cases, the foreseeability may be deduced from the facts. For
example, the Judicial Division (Afdeling rechtspraak) of the State Council
dismissed an argument based on the principle of legitimate expectations
against the introduction of catch quotas for cod fishermen. It held that the
cod fishermen should have foreseen the introduction of quotas on catches
since it had been necessary to terminate the fishing season prematurely in the
two previous years on account of over-fishing.24

(c) Finally, foreseeability is used as an argument to rectify with retroactive
effect omissions of the legislature that must be clear to private individuals.25

Situations occur above all in tax law in which a statute leaves a good deal of
scope for avoidance on a large scale. In such a situation, action by the
legislator is foreseeable and retroactive effect is therefore justified.

If the retroactive effect is not foreseeable, in principle it can be said that
legitimate expectations exist. Even then, however, retroactive effect may still
be justified if there arespecial circumstancesof such a kind that the public
interest served by the retroactive effect will outweigh the interests of the
individuals concerned. An obvious example of special circumstances is the
need to ensure that the effectiveness of the new regulation is not undermined,
for example because the individuals concerned will, as a result of the
announcement of the new regulation, take advantage en masse of the
possibilities of the old regulation.26 If retroactive effect is to be allowed
because of the surprise element, it is necessary that the measure has been
announced in good time. In the case of urgent measures, this requirement is
fulfilled if the amendment to the Act is made retroactive to the date of its
presentation to parliament. In exceptional circumstances retroactive effect to
the date of the press release announcing that the Cabinet has decided to
present an Act with a given content to the State Council may be accepted.

Finally, in the case of subordinate legislation there is a requirement that the
legislator must have specifically permitted the retroactive effect. This
requirement is found in particular in the decisions of the Central Appeals
Court for the Public Service and Social Security Matters (CRvB), which

24. ARRvS 4 December 1990, tB/S 1990, no. 150, with note by Vermeulen.

25. Cf. the government policy paper entitled “Terugwerkende kracht in fiscale wetgeving”
(Retroactive effect in fiscal legislation), Lower House of Parliament, 1996/97, 25 212.

26. N. Verheij, op. cit. 1997, p. 52; R.M. van Male, op. cit. 1988, p. 416. See also the
recommendations of the State Council regarding the retroactive effect of tax legislation,
Lower House of Parliament 1994/95, 24 172, A.
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applies it very strictly. Even where retroactive effect would be in accordance
with the intention of parliament but this intention has not been expressly laid
down in the Act of Parliament, the relevant regulation is held to be not
binding as being contrary to the principle of legal certainty.27

Semi-immediate effect and the principle of legitimate expectations
The question whether a regulation that derogates from the principal rule of
immediate effect should have semi-immediate effect occurs mainly in relation
to rules that are connected with relations (legal and otherwise) that can
extend to moments before and after the date of entry into effect. Debates on
this subject in the Netherlands have been conducted in recent years mainly
in relation to all kinds of amendments to the social security legislation.28

The question that has constantly played a role in this connection is whether
the so-called “existing cases” – claimants already in receipt of a benefit under
an old regulation at the time when the new, unfavourable regulation is
introduced – can rely on the principle of legitimate expectations to show that
the new rules should not be applied to them (or not applied immediately).
The debates show that it is virtually impossible to formulate any firm and
generally applicable criteria for answering this question. However, some
indications can be derived from the few judgments on this subject and the
political debates which have been conducted.29

First of all, it is important to determine how great thereality contentof the
expectations of the individual is. Under the old social security legislation,
rights to a benefit were quite often granted for life. If this is changed, the
question arises of whether existing claimants are indeed entitled to expect
that this right will never be affected, despite the given that socioeconomic
and other circumstances are in a constant state of flux. In general, it can be
said that the longer the period to which expectations relate, the less realistic
and hence weaker they will be. If the expectations relate to a short period of
payment, there is more reason for regarding a decision not to grant semi-
immediate effect as being unlawful on the grounds that it constitutes a breach
of the principle of legitimate expectations.30

27. CRvB 20 October 1983, AB 1984, 100, with note by vE; CRvB 19 July 1984, AB 1985,
369. See also HR (Tax Division) 7 October 1992, Gst. 6968, p. 343.

28. In particular in the Act to reduce and limit the claims made under disability regulations
(TBA), Stb. 1993, 412, and the Surviving Relatives Act, Lower House of Parliament
1990/91, 22 013.

29. N. Verheij, op. cit., PPI New. 55-59; R.M. van Male, op. cit., PPI New. 419-423.

30. CRvB 23 October 1980, AB 1981, 137.
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Second,adequate reasonsmust be given for a decision that semi-immediate
effect should not be granted and hence that existing rights should be altered.
It must be apparent from the reasons that the legislator was aware of the
effects of the proposed legislation on existing cases; these effects must
always be balanced against the public interest served by immediate effect.
The assessment must satisfy the requirements of necessity and proportiona-
lity. In practice, the protection afforded by these requirements is not all that
great. Socioeconomic reasons – for example, the need to cut down expen-
ses – are likely to be regarded as sufficient justification for not honouring the
principle of legitimate expectations or in any event for not honouring it in
full.

Third, it is important to determine to what extent the consequences of the
introduction of the new legislation have been easened. For example, an
abrupt amendment of a regulation which takes effect immediately and is
essentially in breach of the principle of legitimate expectations may still be
justified if a transitional schemeis introduced for those affected or if the
damage they suffer is made good in some other way. The scheme then takes
effect after a delay. How long the transitional period must be is a matter that
is reviewed by the courts only on the basis of whether the executive power
has been exercised reasonably.31

Fields of law
Discussions about the significance of the principle of legitimate expectations
often occur in the Netherlands when new legislation is introduced in the field
of financially-oriented administrative law. This includes tax law, social
security law and law relating to legal status of civil servants. Even outside
these fields, however, one fairly regularly finds discussions of the problem
of retroactive effect and/or semi-immediate effect. For example, there have
been important judgments on these themes in education law (limitation on the
length of enrollment of students) and socioeconomic law (introduction of
catch quotas in the fishing industry).

3.3 Legal consequences of applying the principle of legitimate expectations

The legal consequences of allowing a claim based on legitimate expectations
in an action against a regulation depend on the court giving the judgment. If
the claim is allowed in proceedings before anadministrative court– this then
involves the so-called indirect review of a regulation as part of an appeal

31. CRvB 19 February 1987, TAR 1987, 105.
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against a decision based on that regulation (section 3.1) – the disputed
regulation is declared to be not binding. The decision based on it is then
quashed. A declaration that a regulation is not binding is of legal relevance
only in the case in which the judgment is given; it applies only between the
parties to the action (inter partes).32 In fact, however, this dictum has a
more far-reaching effect because it may be expected that other courts will
come to the same decision in similar cases.

Proceedings against legislation may also be instituted before thecivil courts.
If a civil court allows a claim based on the principle of legitimate expecta-
tions it can choose between a variety of judgments. The following judgments
occur in the civil courts:33

(a) a declaratory judgment: the court may issue a declaration stating its
opinion on whether a disputed regulation is binding;

(b) a judgment suspending the unlawful regulation: the court then issues
an injunction preventing the administrative authorities from acts based
on the effect of the regulation;

(c) an injunction preventing application in certain cases: a relative
injunction of this kind prevents the administrative authorities from
applying the unlawful regulation in relation to one or more individuals;

(d) compensation: the administrative authorities are in principle liable for
the damage that the individuals have suffered as a result of unlawful
legislation. This liability is a form of strict liability. If a government
body commits a tort by promulgating a regulation that is contrary to
the law and therefore not binding, this is in principle proof of its
culpability.

In practice, suspensions of regulations and relative application injunctions are
generally sought (and sometimes granted) in interim injunction proceedings.
This prevents a situation in which the relevant regulation can cause damage.
Compensation is generally applied for in proceedings on the merits.
Judgments of the civil courts are valid only between the parties to the action
(inter partes); in practice, however, they often have a more far-reaching
effect.

32. A.J. Bok, op. cit. 1991, PPI New. 214-219.

33. A.J. Bok, op. cit. 1991, PPI New. 168-181; R.M. van Male, Gevolgen van onrechtmatige
regelgeving in Nederland (Consequences of unlawful legislation in the Netherlands),
Consultative report for the Association for the Comparative Study of the Law in Belgium
and the Netherlands, 1995, PPI New. 40-58.
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4 The withdrawal or modification of decisions

4.1 Introduction

Decisions (beschikkingen) are written rulings by an administrative authority
that entail a legal act under public law which is not of a general nature
(section 1:3, subsections 1 and 2, General Administrative Law Act).
Decisions are often intended for one or more specific natural persons or legal
entities. A decision does more than just create legitimate expectations. It
creates rights and duties and hence legal certainty. After a decision is taken,
a situation can arise in which it loses its legal validity. This happens where
a decision is changed or quashed by a court or a higher administrative
authority when an objection or appeal has been lodged. As regards the
legitimacy of the expectations that have been created, it is more important
that an administrative authority may decide – other than as a result of the
administrative law procedures for litigation – to withdraw or modify a
decision. A withdrawal or modification of the decision undermines this legal
certainty and hence also the legitimate expectations which interested parties
and third parties may derive from the decision. The criteria and terms that
apply in Dutch law to the withdrawal and modification of a decision by an
administrative authority are dealt with below. References in the remainder of
this paper to withdrawal are intended to include modification.

As mentioned in section 2.3, the General Administrative Law Act does not
include a general regulation governing withdrawal. Only Title 4.2 of the Act,
which deals with subsidies, contains a regulation governing the withdrawal
of subsidies (Part 4.2.6).34

4.2 Grounds for and types of withdrawal

The withdrawal of a decision may take various forms. The types of
withdrawal described below are the most common:
1. Withdrawal ex tunc
The decision is withdrawn with retroactive effect to the moment when it
came into force. The General Administrative Law Act even makes a
distinction between the withdrawal or modification of a decision granting a

34. For a more detailed account, see H.J. Simon and A.J. Bok, Subsidies, in A.J. Bok et al.
(editor), Nieuw bestuursrecht, derde tranche Algemene wet bestuursrecht (New
Administrative Aaw, the third part of the General Administrative Law Act), Ars Aequi
Libri Nijmegen 1997, PPI New. 49-103.
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subsidy (a provisional subsidy order) and the fixing of the subsidy (the final
subsidy order). Withdrawal of the latter must satisfy more stringent
requirements. See sections 4:48 and 4:49 of the General Administrative Law
Act.
2. Withdrawal ex nunc: termination
Here, the withdrawal decision provides that the operation of the withdrawal
is not retroactive and instead takes effect at the same time as the withdrawal
or at a later time. Often this is the case where a decision is withdrawn as the
result of a change of policy views (see section 4:50 General Administrative
Law Act).
3. Adoption of a final decision that is less favourable than a previous
provisional decision
In the case of subsidies it often happens that a provisional decision is given
prior to a subsidy period and that the subsidy is finally fixed after the
expiring of the period. If the final decision is fixed to a lower amount than
the provisional one, this is regarded by the person concerned as a withdrawal
of the earlier decision. Under section 4:46 of the General Administrative Law
Act the subsidy may be fixed at a lower amount only if certain criteria are
satisfied.
4. Refusal to continue periodic decisions
Certain kinds of decision are issued periodically, for example annually. This
is the case with the subsidies for private institutions, which are required to
submit a subsidy application annually. A decision is also then taken annually.
A decision not to grant subsidy to an institution which has already received
subsidy for three years or more is subject to certain criteria under section
4:51 of the General Administrative Law Act.

The criteria for the categories of decisions mentioned above refer in each
case to the grounds for withdrawal or modification referred to below.
Sometimes, terms for a withdrawal decision are also specified, for example
the observance of a reasonable transitional period or the payment of
compensation.

A distinction can be made on the basis of the various grounds of withdrawal,
namely:
• the finding that certain activities have not been performed by the

interested party;
• the finding that errors were made by the administrative authority or by the

interested party when the decision was given (for example, as a result of
the submission of incorrect information);

• the wish of the administrative authority to alter the policy pursued
hitherto;
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• the wish of the administrative authority to penalize the infringement of
statutory regulations or the provisions contained in the decision.

It will be seen below that the criteria and terms for withdrawal may differ
according to the ground of withdrawal.

4.3 No activities performed

A decision may be withdrawn if no activities have been performed. This
ground must have been stated in a statutory regulation or have been explicitly
mentioned as a proviso in the decision. Sometimes, the applicability of this
ground is a consequence of the nature of the decision. Some examples may
clarify this:
• A building permit may be withdrawn under section 59, subsection 1 (c)

and (d), of the Housing Act (Woningwet) after a certain period if the
building work has not started or has been stopped for a long period.

• A subsidy may be withdrawn if the activities for which the subsidy has
been granted are not performed (or are not performed in full) (see section
4:48, subsection 1 (a), General Administrative Law Act).
For the same reason, when a subsidy is fixed it is often set to a lower

amount than the provisional decision gave reason to expect. See section 4:46,
subsection 2 (a) of the General Administrative Law Act.

4.4 Errors made

Often it can be said in retrospect that an error has been made in a decision.
In many cases the administrative authority will then proceed to withdraw the
decision. Sections 4:46, 4:48, 4:49 and 4:50 of the General Administrative
Law Act contain several variants of this ground. The formulas used in these
sections are connected with the lines of reasoning adopted by the courts in
case law. There have in fact been numerous cases in which court judgments
have broadly indicated the circumstances in which an administrative authority
may withdraw a decision on this ground, validly or otherwise. The following
factors are shown in case law to be important:35

– nature of the irregularity
The error in the decision must be such that the administrative authority would
not have taken the decision – or would not have done so in this form – if it
had been aware of the error. The seriousness of the error must be proportio-
nate to the extent of the withdrawal.

35. J.B.J.M. ten Berge, op. cit. 1997, chapter 16.
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– Who is responsible for the error?
Sometimes an administrative authority can be blamed for having made an
error. But sometimes the blame may lie with the interested party, for example
because it has provided insufficient or incorrect information. If the admini-
strative authority is responsible, the courts are less inclined to regard a
withdrawal as being lawful.
– Knowledge of the interested party
An error of an administrative authority may be rectified earlier if the
interested party knew of the error or could reasonably have been expected to
know of it. A sudden, excessively large payment of salary to a civil servant
can easily be reclaimed by the administrative authority. The civil servant
should have known better.
– Expiring activities
Permits for expiring activities, for example permits for construction work or
demonstrations – cannot in principle be withdrawn if the activity for which
the permit is granted (the construction or demonstration) has already taken
place.
– Date of withdrawal
An important factor is also the time that elapses between the issue of the
decision and its withdrawal. What may also be relevant is the time which
lapses between discovering the error and the withdrawal of the decision. An
administrative authority that waits too long forfeits its right of withdrawal.

4.5 Altered policy

An administrative authority may in principle withdraw a long-term decision,
namely a decision granted for continuous activities (such as environmental
permits), if it wishes to pursue another policy. Sections 8:22 et seq. of the
Environmental Protection Act (Wet milieubeheer) are based on this assump-
tion. In such a case, however, the withdrawal is to be ex nunc, in other words
it involves a whole or partial termination. Important grounds based on the
public interest should be given for the withdrawal. The interested party
should also be given the time to adapt to the altered regime. In certain
circumstances, an administrative authority may be obliged to pay compensa-
tion to the interested party. The rule in the case of subsidies is that once a
subsidy has been granted it cannot be withdrawn in principle. If a subsidy is
to be paid over a number of years, it may be withdrawn only in very serious
and exceptional circumstances and even then only subject to a transitional
period and payment of compensation. This was held by the Judicial Division
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of the State Council in the St. Bavo case.36 This judgment has now been
codified in section 4:50 of the General Administrative Law Act.

Other requirements exist regarding thenon-continuation of a periodic
subsidy. If a subsidy recipient has been granted a subsidy for three or more
consecutive years for the same ongoing activities (or activities that are largely
the same), complete or partial refusal of the subsidy for a subsequent period
on the ground of changed circumstances or altered policy-views which resist
against continuation (or against unchanged continuation) of the subsidy is
possible only if a reasonable period of notice is given (section 4:51,
subsection 1, General Administrative Law Act). Non-continuation is therefore
possible if the refusal does not result in an abrupt discontinuation of the
providing of funds. The broad outline of this section was already apparent
from the judgment of the Judicial Division of the State Council of 7 October
1977 (Forum).37

4.6 Withdrawal by way of sanction

A decision may be cancelled if the interested party infringes certain statutory
regulations or the provisions of the decision. A statutory basis is not always
available for this purpose. The prevailing opinion is that such a withdrawal
need not always have to find a basis in law.38

4.7 General requirements

Before cancelling a decision, an administrative authority should observe some
general requirements.

– Weighing of interests
In taking a decision the administrative authority must balance the interests
that would be served by the withdrawal (namely the fact that it is in the
public interest that a decision should be free of errors and that regulations are
complied with) against the interests of the recipient of the decision in whose
mind legitimate expectations have been created. The court demands that this
process of balancing the various interests should be reflected apparent in the

36. ARRS 23 October 1979, tB/S III, no. 146.

37. ARRS 7 October 1977, tB/S III, p. 151.

38. On this point, see also F.C.M.A. Michiels, Handhaving van bestuursrecht (Enforcement
of administrative law), Ars Aequi Libri Nijmegen 1994, p. 56.
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text of the withdrawal decision. The court assesses whether the decision
could have been taken reasonably. The nature of the withdrawal is of great
importance: does it involve complete or partial withdrawal, withdrawal ex
tunc, ex nunc or at an even later date, and so forth. The administrative
authority must ensure that any adverse effects of an order on one or more
interested parties are not disproportionate to the objects to be served by
withdrawal (see section 3:4, subsection 2, General Administrative Law Act).
When it comes to reviewing withdrawal as a sanction, the courts will not
confine themselves to review simply whether the decision could have been
arrived at reasonably but will make a full review of whether the sanction is
proportionate.

– Careful preparation; right of defence
The administrative authority should prepare the withdrawal decision with due
care, in other words with more care than ordinary decisions. It will often be
necessary, for example, to give the interested party an explicit possibility to
be heard (section 4:8 General Administrative Law Act). If withdrawal is
imposed as a sanction, the administrative authority must explicitly inform the
interested party of the intention to impose a sanction and will have to hear
the interested party about this. The facts on which the withdrawal is based
should be beyond doubt. The interested party should have the opportunity to
put forward any arguments against the withdrawal which he considers
relevant. Where withdrawal is used as a sanction, the right of defence means
that the interested party must be able to defend himself.

5 Policy rules, established administrative practice and guidelines

5.1 Policy rules

Many legitimate expectations are created by “policy rules”. The policy rule
concept has evolved considerably in recent decades in the Netherlands. An
administrative authority has the power to adopt statutory regulations if and
in so far as the authority has acquired the power to adopt these regulations
explicitly, either by attribution or delegation. Often, however, an administra-
tive authority has no power to adopt binding regulations, but nevertheless
feels the need to make clear the policy to be pursued with the help of general
rules. Such an authority may, for example, have the power to grant subsidies
or issue permits, and wish to indicate in general rules how it will exercise
this power. This need has given rise to the concept of the “policy rule”. As
an administrative law phenomenon, the policy rule concept has been
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described in depth by Van Kreveld.39 For an administrative authority it is
a means to make its own policy consistent, to guide its civil servants, to
influence indirectly the behaviour of individuals and, more generally, to make
a contribution to legal certainty. In its judgment in the case involving the
Administrative Fines Guidelines,40 the Supreme Court held that although
policy rules were not generally binding regulations, they did constitute part
of the “law” if they had been adopted and made public by the administrative
authority. As a consequence, the Supreme Court may, on cassation appeal,
test a decision of an administrative authority for compliance with a policy
rule. The Supreme Court had previously held that an administrative authority
could not derogate from a policy rule without infringing the general
principles of fair administration. Derogation could occur only in exceptional
cases. The evolution of the concept in legal scholarship and in case law
ultimately led to the incorporation of new provisions in the General
Administrative Law Act.

Section 4:81 of the General Administrative Law Act stipulates that an
administrative authority can adopt policy rules relating to a power to which
it is entitled, which is exercised under its responsibility or which has been
delegated by it.41 Under section 1:3, subsection 4 of the General Administra-
tive Law Act, policy rules are “general rules, adopted by order, which lay
down a general rule for the balancing of interests, the determining of facts
or the interpretation of statutory regulations in the exercise of a power of an
administrative authority”. Policy rules are therefore not generally binding.
Instead, they are binding on:
• the administrative authority itself;
• the employees subordinate to the administrative authority;
• administrative authorities to which a particular power has been delegated,

in so far as the policy rule relates to the delegated power.
Policy rules may also be binding on other persons if statutory provisions

so provide.

Unlike that of generally binding regulations, the binding nature of policy
rules is not absolute. Article 4:84 of the General Administrative Law Act
states that an “administrative authority shall act in accordance with the policy
rule unless, owing to special circumstances, the consequences for one or

39. J.H. van Kreveld, Beleidsregels in het recht (Policy rules in law), Deventer 1983.

40. HR 28 March 1990, AB 1990, 306, with note by F.H. van den Burg; NJ 1991, 118, with
note by M. Scheltema.

41. On this point, see also B.W.N. de Waard, Beleidsregels (Policy rules), in A.J. Bok et al.
(ed.), op. cit., PPI New. 105-136.
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more interested parties would be out of proportion to the purposes of the
policy rule”. This shows that a policy rule creates strong expectations in the
mind of the individual. In general, the administrative authority cannot avoid
fulfilling these expectations, unless there are “other interested parties” whose
interests would be seriously prejudiced by application of the policy rule.
Sometimes a policy rule is not binding, for example because it is contrary to
the law. In such circumstances, an individual cannot in general invoke the
policy rule. However, in cases that merely involve a legal relationship
between an administrative authority and an interested party (and where the
interests of third parties cannot therefore play any role), the principle of
legitimate expectations or the principle of equality may oblige the administra-
tive authority to observe the policy rule even if it is contrary to the law. The
reason for thiscontra-legemoperation of the policy rule is that, once made
public, it creates a strong expectation in the mind of the interested party.

An established administrative practice is not always laid down in a policy
rule which is communicated externally. Nor is there any statutory requirement
that it should be. However, if the existence of such a policy is likely, for
example on the basis of a series of other cases, this may itself create an
expectation. In such a case, the courts may conclude that legitimate
expectations which have been created by an established administrative
practice must be fulfilled. The binding nature of a policy not incorporated in
a policy rule is based not on article 4:84 of the General Administrative Law
Act but on the unwritten principle of legitimate expectations or the principle
of equality (article 1 of the Constitution).

Policy that has been laid down in the form of a policy rule or in the form of
an established administrative practice may be altered by the administrative
authority. The administrative authority may invoke such an alteration towards
individuals only if it has been communicated beforehand.

5.2 Guidelines

Apart from policy rules, Dutch administrative law is also familiar with the
concept of the “guideline”. Guidelines are neither statutory regulations nor
policy rules. Bröring has defined them as “general rules that cannot be traced
back to any power and are intended to standardise administrative action”.42

42. H.E. Bröring, Richtlijnen. Over de juridische betekenis van circulaires, leidraden,
aanbevelingen, brochures en plannen (Guidelines. About the legal significance of
circulars, guiding principles, recommendations, brochures and plans), Deventer 1993.
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Guidelines as referred to above are produced by higher administrative
authorities or cooperative organisations of government bodies (e.g. the
Association of Dutch Local Authorities, which develops a recommended
policy for the municipalities when a new statute becomes law). Such
guidelines often have the features of a policy-rule. On the other hand, there
are many guidelines established by expert organisations (for example the
National Institute of Public Health and Environmental Protection, which
makes recommendations in numerous brochures for the environmental
standards to be applied by an administrative authority). None of these
guidelines is legally binding on an administrative authority. However, they
are often published and create an expectation in the minds of interested
parties that the administrative authority will take the guidelines seriously.
Often, the courts require an administrative authority to indicate in the reasons
for a decision why a guideline was or was not followed. Such a guideline
cannot therefore simply be ignored. To this extent, they therefore have a
certain – albeit weak – binding force.

6 Legitimate expectations created by the promises, information
or inactivity of an administrative authority

Another way in which government bodies can create legitimate expectations
in the minds of individuals that certain decisions will or will not be taken is
by way of promises or information given by government officials. The fact
that certain decisions are not taken during a given period may also lead
individuals to think that the authorities will no longer take certain action, for
example the imposition of a sanction. The reasoning by which the question
whether legitimate expectations must be fulfilled is answered includes the
following steps:
• Has there been an act which could create legitimate expectations?
• By whom have the expectations been created?
• Are there exceptional circumstances which would justify a decision not

to fulfil the expectations?
• How are the interests balanced if it follows that in the particular case the

legitimate expectations that have been created must in principle be
fulfilled?

As regards acts that create legitimate expectations, a distinction should be
made between a promise knowingly given by an administrative authority or
an administrative official and the provision of certain information. In the case
of an promise, there is in principle a kind of decision which precedes a final
decision. Here, the interests concerned will often have been balanced in
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preliminary deliberations by the administrative authority concerned. This is
not the case in the case of the mere provision of information. An administra-
tive authority provides information in response to a particular question and,
in doing so, takes account of what it considers relevant in the particular case.
In a judgment of 26 September 197943 the Supreme Court indicated that an
promise confers more entitlement to fulfilment of expectations than
information. The object of dispute was an erroneous promise/information
given on the telephone by a tax official. The Supreme Court held that the
risk of “information” proving to be erroneous should in principle be borne
by the taxpayer. Otherwise government bodies could be unduly hindered in
discharging their duty of providing information. The tax authorities might be
held bound in special circumstances, provided that there had been no
manifest infringement of the law and the person concerned had already
performed acts that would cause him to suffer damage if the expectation were
not fulfilled. However, if there had been an “promise” the tax authorities
were in principle bound, unless the information supplied by the taxpayer was
not correct or there had been a manifest infringement of the law.

Legitimate expectations are fulfilled only if they have been created by the
competentadministrative authority. An promise given by another administra-
tive authority cannot create legitimate expectations.44 The question has also
arisen in case law whethermembers of an administrative authority or civil
servantscan create legitimate expectations. First of all, a distinction is made
between acts that are clearly performed in an official capacity and promises
that are given in a private capacity. An promise given while those concerned
are out shopping clearly has less value than an promise given in the office
of the administrative authority. Second, where promises are given by civil
servants a distinction is made between promises that exceed their mandate
and those that do not.45 If the promise is within the terms of the mandate,
the administrative authority is bound thereto. If the mandate is exceeded, it
is not certain whether the administrative authority is bound. Where an
promise has for object that a licence or subsidy will be granted, the
administrative courts are inclined to rule that the administrative authority is
not bound. The person concerned may, after all, be expected to wait until the
administrative authority has taken an official decision.46 However, circum-
stances are conceivable in which the principle of legitimate expectations

43. HR 26 September 1979, AB 1980, 210 (car costs).

44. ARRS 22 September 1988, tB/S 1988, 136.

45. P. Nicolaï, op. cit. 1990, p. 364.

46. See, inter alia, ARRS of 18 December 1979, tB/S III, no. 159.
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could be successfully invoked. For example where a sanction is imposed by
an administrative authority for an infringement committed by the interested
party and the latter argues that he was entitled to assume that his actions
were permitted in the light of information or promises by an official, the
sanction decision will be quashed if an unclear mandate resulted in confusion
about the powers of the official.47 The same approach has been adopted by
the civil courts in situations in which an interested party demands compensa-
tion because, on behalf of information provided by a seemingly competent
official who later proves to be unauthorised, he has made investments in the
expectation that he would obtain certain permits and in the end does not
obtain them.48

There are exceptions which bring about that legitimate expectations do not
have to be fulfilled.
• Generally, legitimate expectations cannot be fulfilled if the result would
be contrary to a statutory regulation. Similarly, the operation of the national
principle of legitimate expectations may be limitated in order to enforce the
law of the European Community.49 If, however, the promise concerned does
not cause damage to the interests of third parties (usually this is the case in
financial relations between an administrative authority and one individual) a
claim based on legitimate expectations may in certain circumstances be
allowed even if it iscontra legem.
• Legitimate expectations may be based on a mistake. If the mistake has
been made as a result of erroneous information or if the mistake should have
been clear to the interested party, the administrative authority will not be
bound by the expectations.

If the legitimate expectations have to be fulfilled, the various interests should
be balanced. In other words, the interests of the person whose expectations
have been aroused must be balanced against the interests of others or against
the public interest. If it is decided that the latter interests should be given
precedence, this may result in a duty to pay compensation. An element which
also plays a role in the assessment of the various interests is whether the
person whose expectations have been aroused has already performed acts
based on these expectations which he would not otherwise have performed,
and whether his situation has changed to such an extent as a result of the
expectations that damage would result if they were not to be fulfilled

47. See ARRS 19 July 1983, tB/S III, no. 467 and ARRS 3 June 1988, tB/S 1988, no. 76.

48. See HR 27 November 1992, AB Klassiek 1997, no. 32, with note by L.J.A. Damen.

49. See EC Court of Justice, 20 September 1990, case C-z/89, Jur. 1990, p. I-3454, AB
Klassiek 1997, no. 28 with note by F.H. van der Burg (BUG-Alutechniek).
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(disposition).50 If no disposition has yet occurred, the interests of the person
in whose mind the legitimate expectations have been created weigh less
strong.

7 Legitimate expectations created by contracts

Administrative authorities regularly conclude contracts with each other and
with private individuals, under which the parties make mutual arrangements.
These arrangements imply rights and obligations. By concluding an contract,
the administration creates a legitimate expectation that the arrangements
contained in the contract will be performed. The question is whether
administrative authorities can be compelled to perform contracts in the same
way as private individuals or whether “the duty to serve the public interest”
gives them the possibility to derogate from the contract.

In answering this question, it is necessary to make a distinction between
patrimonial contracts and public power contracts, i.e. contracts on the
exercise of public law powers.51 A patrimonial contractrelates to purely
private law actions of the administration, i.e. actions of the kind that can also
be performed by private individuals (sale and purchase, lease, contracts of
employment). When a patrimonial contract is concluded, the administrative
body concerned exercises the patrimonial rights of the authorities. In formal
legal terms, it is always the legal entities that constitute the administration
(i.e. the State, provinces and municipalities) which conclude the contract.
They are, after all, the holders of the patrimonial rights. By contrast, apublic
power contractconsists of arrangements about the exercise of public law
powers (e.g. the issue of a permit or subsidy). Such contracts are concluded
by the administrative authorities themselves because they are the holders of
the public law powers. There may also be a combination of patrimonial
contracts and public power contracts. These contracts are known as mixed
contracts. An example is an contract in which an administrative authority
agrees with an individual that a local urban plan will be changed if the
individual concludes an contract with the municipality in which he undertakes
to pay it a given amount of money.

The distinction between patrimonial contracts and public power contracts is
relevant to the question of the duty of performance. Theperformance of a

50. See P. Nicolaï, op. cit. 1990, PPI New. 355-356.

51. See, inter alia, J.B.J.M. ten Berge, op. cit. 1997, section 10.3.
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patrimonial contractis governed by the rules of civil law. In brief, these
rules are the following:
• contracts must be performed by the parties;
• the duty to perform ceases to exist if the other party fails to perform his

obligations;
• contracts must be concluded, interpreted and performed in good faith and

reasonably and fairly.
These rules imply that in principle also administrative bodies cannot easily

avoid performing an contract they have concluded.

The question is whether administrative bodies can, in certain situations, use
the “public interest” to avoid performance of a patrimonial contract. This
question was broadly answered in the judgment of the Supreme Court of 23
June 1989 (GCN v. Niewegein II).52 Strict limits are imposed on non-
performance. There must be:
1. newly changed circumstances
2. which the administrative body did not foresee
3. which were contrary to interests entrusted in the authorities (evidenced by

statutory regulations)
4. whilst the clash of interests is such that it is necessary to derogate from

the contract.
The Supreme Court sought to establish a link with article 6:258 of the

Civil Code, which allows a contract to be set aside if there are unforeseen
circumstances of such a nature that it would no longer be reasonable or fair
to expect the counterparty to perform the contract. If an administrative body
fails to perform a patrimonial contract, it is in any event bound to pay
compensation.53

Generally speaking, the same rules apply to theperformance of a public
power contract. However, the margin for non-performance is slightly larger
if and in so far as the application of the relevant public law power makes this
necessary. At the moment when a public law power must be exercised (for
example where a decision must be taken to issue a permit), the administrative
authority concerned must make a careful examination of all relevant facts and
interests and must balance the different interests. The authority is not relieved
of this obligation merely because a contract has previously been concluded.
If the interests of a third party could be affected disproportionably by the

52. AB Klassiek 1997, no. 25, with note by A.Q.C. Tak; AB 1989, 551; NJ 1991, 673, with
note by M. Scheltema.

53. HR 10 August 1988, AB 1989, 1 (Soetelieve); HR 13 January 1989, NJ 1989, 320
(Vianen).
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granting of the permit, the administrative authority is bound to take this into
account. It is conceivable that as a result of balancing the interests the
administrative authority may be compelled to default on the contract. A
person cannot be bound by a contract to which he is not a party.54 Natural-
ly, if the administrative authority decides not to perform a public power
contract it would then be obliged (just as in the case of non-performance of
a patrimonial contract) to pay compensation.55

8 The principle of legitimate expectations and the adjudication

It has been seen above that the principle of legitimate expectations is an
important criterion for reviewing legislation and various acts of the executive.
In the adjudiciation, however, the principle is of less significance. It is
important to note in this connection that Dutch law does not have a doctrine
of stare decisis(precedent-law): parties to proceedings before one court
cannot in principle derive legitimate expectations from the ruling of a
different (higher) court. Every court is in principle free to differ from the
decisions of a higher court. This is not to say, of course, that they will do
this lightly. There is, after all, always a danger that a judgment that does not
follow a precedent will be overturned on appeal.

One aspect of the adjudication in the Netherlands in which the principle of
legitimate expectations does play an important role is the concept ofjudicial
guidelines. The background to this is that the procedural law of the
administrative courts in the Netherlands is fairly informal and leaves the
judges fairly wide discretionary powers in respect of various subjects. These
powers relate both to the dealings between the court and the parties and the
use of means of investigation, for example decisions on whether or not to call
witnesses or involve experts in specific cases. In recent years, the courts have
made internal arrangements about the exercise of their powers, in order to
enhance legal uniformity and legal certainty. The arrangements about dealings
between court and parties are increasingly being drawn to the attention of the
legal profession. A relatively recent development is that these judicial
guidelines are bit by bit starting to acquire legal significance which is
comparable to the significance of policy rules for administrative authorities

54. See, inter alia, AGRS of 1 September 1992, Milieu en Recht 1993, 1; BR 1993/3, p. 222
(Hydro Agri Covenant).

55. See HR 25 January 1985, NJ 1985, 559 (Patelski).
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(see section 5). Sometimes the courts refer to these guidelines when giving
the grounds for a procedural decision in a case.56

Also of prime importance is a judgment of the Supreme Court, in which it
held that the guidelines concerning the policy on the cause list could be
regarded as “law” within the meaning of section 99 of the Judiciary Act.57

The grounds for this judgment were virtually identical to the grounds on
which administrative policy rules can be regarded as “law” within the
meaning of section 99 of the Judiciary (Organisation) Act. See section 5 of
this article for more information. The Supreme Court held first and foremost
that the rules drawn up by the district court concerning the exercise of its
policy on the cause list cannot be regarded as being generally binding
regulations, as they were not issued pursuant to any statutory power.
Nonetheless, they could be regarded as “law” because they were binding on
the court on the basis of general principles of proper adjudication, and their
content and tenor was such that they could be applied towards the parties
concerned. In addition, since the guidelines had been brought to the attention
of the legal profession the requirement of proper publication had also been
satisfied. One of the principles of proper adjudication to which the Supreme
Court was referring was – it may be assumed – that of legitimate expecta-
tions. As a consequence of this judgment, the parties to proceedings can in
principle require that a court should comply with a published judicial
guideline. Although derogation is possible in exceptional cases, this will have
to be based on good grounds and not take place arbitrarily.

9 Evaluation and criticism

It has been seen above that the principle of legitimate expectations plays an
important role in Dutch constitutional and administrative law. It imposes
limits on the retroactive effect of legislation and sometimes also provides a
basis for providing that a new regulation has semi-immediate effect (section
3). It is also an important factor in answering the question whether a decision
once given can be withdrawn or modified (section 4) and provides a legal
basis for holding that administrative authorities are to a considerable extent
bound by policy rules (section 5), promises (section 6) and contracts (section
7). Finally, the principle of legitimate expectations is one of the principles on
the basis of which judicial guidelines may have a binding nature (section 8).

56. District Court of The Hague, 30 November 1994, RAwb 1995, 75, with note by Neerhof.

57. HR 28 June 1996, JB 1996, 186, with note by De Werd/Neerhof.
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Consequently, it would be hard to overestimate the importance of the
principle of legitimate expectations.

Nonetheless, there is also a downside. Usually it is rather difficult to predict
in which cases a claim based on the principle of legitimate expectations will
be honoured. Although it is possible to identify in case law all kinds of
factors that can play a role in answering this question, it is generally much
less clear how much weight should be attached to them. In the end of the
day, it is in each case necessary to weigh the individual interests that would
profit from recognition of the legitimate expectations against the public
interest (and the interests of third parties). In this assessment, the view of the
courts will generally be decisive. It could be said, perhaps somewhat
exaggeratedly, that there is nothing as uncertain as whether a claim based on
the principle of legitimate expectations and the principle of legal certainty
will be honoured. In Dutch constitutional and administrative law there is a
willingness to accept this uncertainty. The advantage of the present situation
is that in cases in which the principle of legitimate expectations arises it is
possible to provide for a ‘tailor made’ judgment. Depending on the specific
situation, the court can determine what solution is the most just. This
explains why the statutory codification of the principle has not yet really
materialised.

However, the question that will have to be answered in the Netherlands in the
future is whether there is a solution to the dilemma described above: in other
words, would it be possible to make the assessment of the principle of
legitimate expectations more predictable and controllable by incorporating it
in a statutory framework, while at the same time sufficient room is left for
just solutions in individual cases? We would therefore be very interested to
hear about the experiences of countries which apply stricter statutory
standards to the principle of legitimate expectations.


