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Forensic physicians and the Francoist
prosecution of infanticide, c. 1939-1969:
The case of the haemorrhage of the
umbilical cord as cause of death

Sara Serrano Martinez

Introduction

In the nineteenth and twentieth centuries many countries in Europe
and Latin America enacted special laws for the crime of newborn
child murder (hereafter, infanticide), establishing relatively lower
penalties compared to other homicides.! It has been argued that
medical testimonies often favoured practices of lenient sentencing
in cases of infanticide, both before and after special laws were
passed for this crime. In England and Ireland, from the seventeenth
to the twentieth centuries, doctors showed their uncertainties,
thus allowing juries’ acquittals and lower sentences.” This also
happened in nineteenth-century France.® Yet analyses of infanti-
cide proceedings from other legal systems have started to change
this historiographical narrative which associates the presence of
medical evidence with lenient outcomes. Looking at European
and Latin American contexts, Sara McDougall and Felicity Turner
have argued that the ‘criminalization of childbirth’, including the
prosecution of infanticide, hardened with modernity, and that ‘the
professionalization of medicine in the twentieth century’ was a key
factor in this shift.* Regarding Mexico, Nora E. Jaffary has argued
that the late nineteenth century witnessed ‘greater legal confidence
in the reliability of medical assessments of mothers’ criminal guilt
or innocence’.’ The present chapter adds to this increasingly com-
plex comparative picture of the history of infanticide and justice,
showing that in the first decades (1939-1969) of the Francoist
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dictatorship (1939-1975), when pronatalist policies were particu-
larly important, medical testimonies also contributed to indicting
and convicting suspects of infanticide. I show this by analysing one
of the medical questions that arose in infanticide cases: the question
of whether the newborn could have died due to the haemorrhage of
their cut, but untied, umbilical cord.

The question of the umbilical cord’s haemorrhage was not unique
in Spain or the Francoist context; for instance, Kristin Ruggiero has
suggested that the lack of tying of the umbilical cord was frequently
the basis for the charge of infanticide in turn-of-the-century Buenos
Aires.® In Spain, before the Franco regime there were also infanti-
cide cases in which this was considered to be a newborn’s cause of
death.” Yet, the issue of the umbilical cord is a good case to analyse
the role of medical evidence in the Francoist prosecution of infanti-
cide, firstly because it came up recurrently in the first decades of the
dictatorship, contributing to several indictments and convictions,
and secondly because this practice contrasted with medico-legal
literature that showed doubts about whether the haemorrhage
could commonly be a cause of death in newborns. This discrep-
ancy between theory and practice regarding the umbilical cord’s
haemorrhage becomes clear from the analysis I have carried out
of a sample consisting of one hundred archival files belonging to
court cases of infanticide from six provincial courts (Madrid, Avila,
Toledo, Guadalajara, Tarragona and Girona) from the 1940s and
1950s. Statistics suggest that some archival records are incomplete,
and many cases were not traceable. From those files that were trace-
able in registers, I have consulted all the files available (Madrid,
Avila, Tarragona and Girona) or random samples (Toledo and
Guadalajara). Moreover, I have studied twenty-four decisions from
the Supreme Court coming from all around Spain from the 1940s
to the 1960s.?

Moreover, in the few lines that historians have dedicated to
infanticide in the Francoist dictatorship, it has been argued that
women in other provinces (Murcia and Lugo) left their newborns’
cords untied to make them bleed and die when they faced the impos-
sibility of accessing abortions.” This inference becomes questionable
if one takes into account that contemporary physicians doubted that
the haemorrhage was necessarily fatal. What was at work in these
cases of infanticide was not only a matter of reproductive control
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and its repression but also a significant event in the history of medi-
cine: namely, a silence among doctors and legal practitioners alike
regarding medico-legal debates about the umbilical cord’s haem-
orrhage. Focusing on the case of the haemorrhage of the umbil-
ical cord, thus, does not only show that medical evidence was not
always associated with lenient outcomes in cases of infanticide,
as stated in the current international literature, but also helps to
counter some historiographical assumptions about infanticide as a
practice of reproductive control in the Franco regime.

Clarifying why physicians who conducted the autopsy did not
mention the debates in medico-legal literature, and why jurists —
particularly defence lawyers — did not bring up the debate, raises his-
toriographical questions about how medico-legal expertise worked
and was conceptualised in the Francoist dictatorship. Historians
have already shown how medical experts facilitated practices of tor-
ture and extra-judicial executions in Francoist military and political
courts,'? and provided theories contributing to justify detentions of
those deemed ‘socially dangerous’, like Roma people, gay people
and alcoholics."" Recently, Stephanie Wright has argued that, in
cases of rape, medical experts brought in ambiguous theories that
increased the already existing arbitrariness of Francoist criminal
law courts.'> This chapter elaborates on the embedding of med-
ical expertise in the Francoist criminal law courts, identifying some
important factors of the Spanish forensic culture in the dictatorship
that explain why the fatal haemorrhage of the umbilical cord was in
practice considered a cause of death in Francoist courts: its system
of appeals, how medical expertise was conceptualised, how autop-
sies’ reports were structured, and the epistemic ideals for forensic
experts.

After examining how the medico-legal literature that circulated
in Spain until the 1960s debated the fatality of umbilical cord
haemorrhages, I will show that there was a contrast between the
generalised doubts and cautions of the literature and the practices
of both experts and legal practitioners in court: in practice the
haemorrhage of the umbilical cord was accepted as cause of death,
and this led to several indictments and convictions of suspects of
infanticide. Next, I will briefly sketch how the fascist pronatalist
context of the dictatorship determined indictments and convictions
of infanticide. Finally, I will show how wvarious cultural and
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institutional characteristics of the Spanish and Francoist forensic
culture contributed to the absence of debate about the cord’s
haemorrhage, providing the pretext for several indictments and
convictions.

The haemorrhage of the umbilical cord, a plausible cause
of death?

In their popular Treatise of Legal Medicine (1961), the professors
of legal medicine Leopoldo Lopez Gémez and Juan Antonio Gisbert
Calabuig argued that, at the time, haemorrhages of the umbilical
cord in newborn children were ‘judged to be completely exceptional,
and even unbelievable’.'? In their opinion, such an event could only
occur on two rare occasions, namely, that the child was haemo-
philic, or that the cord had been ripped at the level of its abdominal
insertion, that is, right by the navel. Otherwise, the physiological
mechanism resulting from birth would have prevented any haemor-
rhage by itself: once the cord was cut, the new, independent respir-
ation of the child was established, and with it the umbilical arteries
would retract and their arterial pressure would lessen, which would
all run counter to the production of a haemorrhage through the
cord’s section, even if it was left untied.

As it is clear from these authors’ tone, there were other works
that did not specify that a fatal umbilical cord’s haemorrhage could
only occur under certain conditions. In 1917, professor of legal
medicine Antonio Lecha-Marzo stated that the haemorrhage of the
umbilical cord could result from its lack of ligature'* and, in 1942,
the manual of the Lyon professor Etienne Martin, which did not
discuss the frequency of the fatal haemorrhage of the cord either,
was translated into Spanish.”” These two texts were well known
in Spain, and I have found concrete evidence that Martin’s work
was read by some forensic physicians practising during the Franco
regime.'®

However, before 1961 there was a second body of literature that
was emphatic that the fatal umbilical cord haemorrhage was highly
unlikely — and this line of scholarship was more available than the
other strand. This body of literature had begun with two nineteenth-
century works that were very influential in Spain, those of Pedro
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Mata and of Ambroise Tardieu.!” A similar stance was defended
in a 1935 manual which was specifically directed at the education
of prospective forensic practitioners, who would be practising in
Spanish courts in the 1940s and 1950s,'® and in later works."
Lopez and Gisbert’s treatise, with which this section opened, was
reedited in 1967 and 1970, and according to various reviews, by
1969 it was ‘considered to be the most complete and scientifically
elevated among the texts about the topic [of legal medicine]’.?°

In sum, although there were a few works that did not account
for the low incidence of the fatal haemorrhage of the umbilical
cord in newborns, Spanish physicians also had within their reach
various medico-legal handbooks that did specify the likelihood of
this cause of death. This latter strand of the literature argued that
fatal haemorrhages of the umbilical cord were possible, but that
they did not occur frequently or in normal conditions. Yet, as I will
show in the next section, the fatality of the cord’s haemorrhage was
considered a more common event in Spanish forensic practice.

The umbilical cord’s haemorrhage as a decisive element
in court practices

In 1962, a maid working in Madrid was convicted of wilfully
killing her newborn child, who had died, the autopsy report and
the judges claimed, due to the umbilical cord’s haemorrhage and
anoxia (lack of oxygen). This judgment is in striking contrast with
the contemporary medico-legal discussion regarding the umbil-
ical cord and perinatal death. By 1961 many medical doctors and
forensic practitioners in Spain could know that an umbilical cord’s
haemorrhage was rarely fatal. Yet, in this 1962 decision, this was
ruled to be the cause of death of the child, while there was no sign
of the conditions that, according to the literature, made this event
more likely (neither haemophilia nor ripping close to the navel; the
cord, indeed, had been ripped at 10cm from the navel). The doctors
who conducted the autopsy could not identify any ‘signs of mech-
anic violence’ on the body of the child, but they did observe signs
of anoxia and saw that the child’s umbilical cord had been ripped
but not tied. Their conclusion derived from this observation and
from the premise that the lack of tying could lead to a fatal ‘loss
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of blood’. They did not refer at all to the medico-legal discussions
regarding the umbilical haemorrhage as cause of perinatal death.?

This was far from being the only case in which forensic experts
and judges of the Francoist regime deemed the haemorrhage of the
umbilical cord to be the cause of death of a newborn child without
referring to the medico-legal discussions about it. In twenty other
infanticide cases investigated in nine different Spanish provinces
from the 1940s to the early 1960s, the haemorrhage of the
cord was also found as cause of death.?? In most of these cases,
prosecutors and judges did not come up with this conclusion by
themselves, but built on the conclusion of the post-mortem.??
Besides omitting any reference to medico-legal debates, none of
the autopsy reports pointing at the haemorrhage of the cord as
cause of death mentioned haemophilia and only one noted the
cut to be ripped close to the navel.>* Most autopsy reports based
this conclusion on observing that some organs were bloodless or
showed signs of anaemia, which were indeed signs to which some
medico-legal manuals referred as possible indicators of the cord’s
haemorrhage.”® Yet, three other autopsies did not justify the con-
clusion explicitly, noting that the cord was cut at 40cm, at 45cm,
and at ‘two transversal fingers’ from the navel.?® Thus, the justifi-
cation of why the haemorrhage of the cord was deemed to be the
cause of death was scant in several cases, and the medico-legal
literature was not discussed.

What is more, in other cases where the autopsy specified that the
cord was untied but did not say that this was the cause of death,
some judges and prosecutors inferred the suspect’s intent to kill
the baby from this lack of tying. Some judges even concluded that
the suspect had intentionally aimed for the untied cord to lead to
a fatal bleeding. For instance, in a case from 1947, the medical
doctors clearly stated that the causes of death were a neck frac-
ture and a traumatic brain haemorrhage, both resulting from a
harsh blow with an object or against the wall. Still, the deciding
judges believed that hitting the baby was the second option of the
suspects — the child’s mother and grandmother — once they saw that,
despite their intentional act of leaving the cord untied, the child
was still alive.?” Similarly, in 1964 the provincial court of Orense
convicted a woman arguing that she had suffocated the child, and
that, right after doing that, she had cut and not tied the umbilical
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cord, which, according to the court, ‘if the baby would not have
been asphyxiated would have realised her aim to kill her child’.?® In
several other cases, moreover, the failure to tie the umbilical cord
was regarded as evidence suggesting that the accused did not want
the child to survive.?’

While two of the cases where doctors believed that the cord’s
haemorrhage was the cause of death were dismissed, and two
suspects were acquitted, these outcomes did not result from
doubts about whether the cord’s haemorrhage was a sufficient
cause of death.’’ Judging from the available data, it is clear that
many indictments and convictions from the 1940s to the 1960s
were based on the theoretical premise that the haemorrhage of a
newborn’s umbilical cord was likely to be fatal — either directly, by
pointing at this as the cause of death, or more subtly, by referring
implicitly to the untied cord ambivalently as either circumstantial
evidence of intent or as one amongst other intended actions for
taking the child’s life.

In sight of the existing medico-legal debates about the fatality
of the cord’s haemorrhage, it is striking they were not brought
up in most of the cases by any of the parties involved, given that
this had the potential to counter a decisive factual element in
indictments and convictions. The medical claim that the haemor-
rhage of the cord was the cause of death was only subject to spe-
cific scrutiny in two of the nineteen investigations where it came
up, and it was not directly questioned in cassation appeals before
the Supreme Court. Only one defence lawyer appointed new med-
ical doctors — a gynaecologist and a generalist — to question the
fatal haemorrhage hypothesis. In the other case, it was the pros-
ecutor who, in the pre-trial investigation, pressed the physicians
who had carried out the autopsy to specify the mechanisms of this
cause of death, later on appointing other experts to confirm the
opinion. In the first case, all physicians debated at trial whether
the haemorrhage of the cord could have been the cause of death of
the child, which the defence experts only accepted as a theoretical
possibility.>! In the other case, the new experts, two obstetricians,
explained how the change from a maternal circulation to the pul-
monary respiration occurred, and what consequences this had in
terms of pressure in the umbilical vessels, and they argued that
multiple studies had already demonstrated that the cord could be
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left untied without a subsequent bleeding. They admitted that fatal
umbilical haemorrhages could occasionally happen, but stated that,
ordinarily, they did not. At trial, before the questions of the parties,
they claimed that, in the particular case in question, the untied cord
could not be the cause of death.3? In all other cases, by contrast, this
medical claim was left unquestioned.

The influence of Francoist pronatalism

The discrepancy between medico-legal discussions and forensic
practices regarding the issue of the fatal umbilical cord’s haemor-
rhage was certainly shaped by the pronatalist context of the Franco
regime. Experts’ and judges’ assumptions, together with circum-
stantial evidence, bolstered the conclusion that the death of the
child had resulted from an intentional act, leaving the cord untied.
For example, in the only two aforementioned cases where there was
debate about the cord’s haemorrhage, physicians’ explanations that
the fatal haemorrhages were infrequent did not translate decisively
into the outcome of the two aforementioned cases, and the suspects
were still convicted.

In some cases, experts and jurists accepted the haemorrhage as
cause of death prima facie, since this confirmed their prejudices
that unmarried mothers often killed their newborns. The Franco
regime adopted pronatalist policies that, following the example of
Fascist Italy, framed the need to raise the Spanish population as a
remedy against the nation’s decline.’® Although the obligation of
declaring pregnancies was never established legally, and although
concealment of birth was not in itself criminalised as was the case
in other countries, the police, local authorities and neighbours in
practice controlled women’s bodies, denounced them and gave tes-
timony regarding suspects’ putative concealments of pregnancy and
birth. This kind of testimonial or circumstantial evidence regarding
concealment of pregnancy and birth led some prosecutors and
judges to infer a suspect’s intent to kill the newborn. Typically
these inferences were implicit, but when the decision of a provincial
court was appealed some judges sent an explanation to the Supreme
Court regarding their judgment. In one of these explanations, from
1943, the court of Albacete explained why they had deemed the
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cord’s haemorrhage to be proven and attributable to the intent of
the accused — despite the fact that the autopsy report had explicitly
stated that the cause of death could not be determined. Essentially,
the court explicated, they had built on the autopsy report; how-
ever, in fact their main reasoning hinged on circumstantial evidence
about concealment of childbirth:

that [expert] evidence is strengthened with the fact that the accused
went to a stable to give birth and put the child in a sack and buried it,
thus if the accused would not have wanted to kill the child to conceal
her dishonour, she would have tied the umbilical cord and she would
have held the childbirth in a more appropriate location.*

Whether the accused was already a mother was an important fact
from which incriminating inferences were made, also concerning
the tying of the cord. One of the main objectives of the pronatalist
policies of the Franco regime was to provide Spanish women with
knowledge regarding the care of infants. The aim of improving
medical assistance in childbirth — since, at least until the late 1940s,
in Spain the majority of deliveries were not medically assisted — was
also embedded in pronatalism and its attribution of ignorance to
lower-class women. Mothers (working-class mothers in particular)
were believed to be responsible for child mortality, especially in
children’s first year of life, both due to the diet they gave to chil-
dren and to their ignorance regarding childbirth, neonatal care and
infants’ healthcare.?’ Far from being seen as ignorant and thus not
guilty, in infanticide cases mothers were judged to be knowledge-
able and thus guilty of wilfully omitting perinatal care, including
a proper tying of the child’s umbilical cord - although this was
not believed to be ‘instinctual knowledge’, as was the case in early-
twentieth-century Buenos Aires.’® Yet, if a suspect was already a
mother, she was regarded as more knowledgeable in matters of
perinatal care.’” Particularly, the suspects’ mothers — the children’s
grandmothers — were targeted in this regard. This was in line
with the cultural expectation that they ought to take responsi-
bility for their daughters’ moral behaviour, and for the way their
daughters practised motherhood: in the words of physician Roig
Raventés, grandmothers had a ‘classical mission as supervisors in
the upbringing of [their] grandchildren’.’® For example, in the only
two cases of my sample where there was debate about the fatality
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of the cord’s haemorrhage, but suspects were still convicted, the
deliveries had been assisted by the grandmothers of the babies.
That grandmothers had experience with childbirth appears to have
been the main evidence from which prosecutors and judges, in these
cases, inferred that the lack of tying of the cord was intentional.

However, while this pronatalist context offers a convincing
explanation for why prosecutors and judges, as well as possibly
some physicians, were inclined to accept the cord’s haemorrhage
as cause of death, this explanation falls short of explaining why
lawyers did not use medico-legal debates to raise doubts in benefit
of their defendants. Moreover, it does not explain whether, and
under what understanding of expertise, it was common that aut-
opsy reports avoided referring to medico-legal debates. Analysing
the Spanish forensic culture, and its specific shape in the Francoist
context, allows me to shed some light on these facts.

The importance of forensic culture

Besides prejudices against unmarried women and their mothers
shaped by pronatalism, there are other factors that help to clarify
why the medico-legal debate and distrust about this hypothesis was
not brought up more frequently, particularly by defence lawyers.
For instance, defence lawyers possibly did not know the medico-
legal discussions, opted for other defence strategies, or did not
dedicate much effort to infanticide defendants, given that the vast
majority of them were poor and were defended by lawyers in state-
aid duty (turno de oficio). Defences focusing on the legal conditions
for proving intent, for example, were feasible without questioning
autopsy reports.’’ Yet, what also could have facilitated the lack of
questioning of the cord’s haemorrhage hypothesis — and could have
contributed to lawyers’ ignorance in some cases — was the character
of the Spanish forensic culture in the Francoist regime. As this section
will show, some characteristics of this culture can be found in how
medical expertise was conceptualised, the way autopsy reports were
structured, the epistemic ideals held for forensic experts, and the con-
tinuity of the pre-Francoist Spanish system of appeals.

The Spanish system of appeals prevented discussion about the
cord’s haemorrhage at the post-trial stage. Although during the Civil
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War there were jurists who advocated for a radical change in criminal
procedure (following the Nazi example) this was not taken to prac-
tice in the dictatorship.*’ Instead, the configuration of the Spanish
criminal procedure built in the late nineteenth century, with the 1872
and 1882 procedural laws, was kept in force in the dictatorship.*' In
this configuration, judges had a great deal of discretion in their evalu-
ation of evidence. Revision of facts by a second court was impos-
sible in Spain until the Second Republic, when the law was reformed
to accept ‘authentic documents’ as evidence that could allow the
Supreme Court to review matters of fact.*> Many defence lawyers
appealed to the Supreme Court because they believed that the pro-
vincial court judges had not properly assessed expert conclusions,
arguing that expert reports could qualify as ‘authentic documents’,
or appealing to scientific expertise as the exclusive purview of doctors
to question the provincial court’s assessment of evidence. This was
unsuccessful because the term ‘authentic documents’ was interpreted
as mainly referring to notarial scriptures.

In a case of infanticide from 1943, for example, a lawyer argued
that his defendant was convicted by mere presumptions, and that
judges had gone ‘beyond the medical report of the case file’. While
the physicians had concluded they could not determine the cause of
death, the provincial court’s judgment was ambiguous and claimed
that the accused had ‘provoked the newborn’s death in this way’
(my emphasis), stating that she had ripped the umbilical cord and
buried the child; thus, the judges’ words left open whether the burial
or the ripping of the untied cord had killed the baby. Physicians,
the lawyer argued, were ‘the only professionals capable technically
to make scientific statements’.*> However, this and other similar
appeals were systematically rejected, for the Francoist Supreme
Court adhered to the pre-Francoist doctrine according to which the
realm of facts was of the exclusive purview of the first instance
judge and expert reports, even if pronounced under Catholic oath,
were not binding. Thus, the Francoist Supreme Court appropriated
the cultural and legal hierarchy of the system of free evaluation of
evidence that the lawyer was trying to counter.** These precedents
prevented defence lawyers from searching for medico-legal reasons
to put forward in appeals — a task in which they could have come
across doubts regarding the frequency of the umbilical cord’s
haemorrhage.
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That judges arrived at the conclusion that the newborn’s cause of
death was an umbilical cord’s haemorrhage, and possibly that some
lawyers ignored how to question that narration of facts, was overall
caused by experts’ omissions of any medico-legal theories and
debates from their autopsy reports. It is possible that some med-
ical examiners were unaware of the medico-legal discussions them-
selves. This can be explained by the fact that forensic physicians,
as well as generalists, were regarded by the courts as sufficiently
competent in all matters of medicine, including obstetrics. While
generalists’ competence could stem from the fact that they used to
assist childbirths, forensic physicians’ expertise derived from their
image as specialists in all medical sub-disciplines relevant for legal
matters. Since the early twentieth century, in Spain the specialists in
legal matters were the forensic physicians, that is, medicine graduates
who had obtained a permanent position through a specialised state
exam (they were civil servants forming a state Corps of Forensic
Physicians) to practice attached to an investigating court.*’ Through
the preparation for the state exam, they supposedly obtained a spe-
cific background in all medical specialities relevant for the legal
realm. In this legal system medical doctors who were not specialised
in obstetric matters were therefore regarded as experts in cases of
infanticide. Except for the case from Girona, where the prosecutor
appointed two gynaecologists to be certain about the fatality of the
cord’s haemorrhage, all other prosecutors and investigating judges
did not appoint gynaecologists or ask midwives about any of these
issues. In the two cases in which medical specialists — obstetricians —
were appointed, medico-legal debates regarding the haemorrhage
of the cord were brought in, and in both cases they questioned the
autopsy report’s conclusion that this was the cause of death. By
contrast, non-specialists assumed that it was clear that the cord’s
haemorrhage could kill the baby.*¢

The epistemic ideals held by physicians shaped autopsy reports,
and favoured the presentation of some medical statements, like the
cord’s haemorrhage, as more conclusive than in specialised litera-
ture. The form of Spanish autopsy reports did not aim at reflecting
the theories behind experts’ findings. Autopsy reports were rather
conceived of as public documents containing a statement under
oath, and by which the experts provided the court with only the
strictly relevant information, their authority and expertise being
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assumed to be already verified through their credentials and the
fact that they were permanently attached to the court. The structure
of these reports as mandated by the 1882 procedural law included
an organised description of the external and internal examination
of the body. After that, they had to provide the court with the rele-
vant conclusions and findings, including an individualised cause of
death and their thoughts about the circumstances of the death.*”
Thus, theoretical discussions, assessments of likelihood of a cer-
tain pathological event, and didactic explanations did not have a
predetermined place in the structure of autopsy reports. Experts
were also supposed to indicate their examination techniques and
results, but in practice the description of those techniques was
typically superficial or left out of reports, which mostly indicated
what experts had observed, but not how they had arrived at their
observations.*

While some experts, like the forensic physician Gregorio Nieto,
believed that it was convenient to include all the steps of their
inferences as much as possible, others believed that ‘reasoning
is not necessary, since one [the expert] declares under oath’, and
thus, their word could be taken as truthful.** In practice, even
those practitioners who detailed their inferences normally limited
themselves to connecting pathological observations with their sub-
sequent conclusions, but they did not mention which theoretical
framework or methods they were adhering to. In this manner, in
cases dealing with the umbilical cord’s supposed haemorrhage, what
would be included as a reasoning was that the cord presented a cer-
tain length, colour and cut, and that certain organs or vessels were
bloodless, without any references to authors, debates or theories.
This customary exclusion of theoretical considerations left room
for concealing relevant information on purpose, which physicians
could decide to do for various reasons. This was also the case in
other countries where — like in Spain — written autopsy reports
were mandated: Nicholas Duvall has argued that autopsy reports
in Scotland functioned as Latourian black boxes, affirming experts’
authority via the concealment of experts’ uncertainty.’’ Indeed, the
structure of autopsy reports in Scotland and Spain were apparently
very similar, which suggests that this might be a common element of
various European contemporary forensic cultures after nineteenth-
century liberal reforms of criminal procedure.
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Besides concealing uncertainties as performance of expertise,
I argue, the structure of autopsy reports in Franco’s Spain also
allowed for emphasising conclusive and incriminating post-mortem
reports. As Duvall has also shown to be the case in Scotland,
mandatory written autopsy reports ‘facilitated a system whereby
additional medical expertise could be brought to bear in the investi-
gation’ without need for an exhumation and new autopsy and thus
‘enabled’ second experts’ challenge of the initial conclusions of the
autopsy.’! In the aforementioned case in which a prosecutor from
Girona appointed two specialist gynaecologists to clarify whether
the cord’s haemorrhage could be fatal, the specialists revised the
autopsy report written by two general practitioners instead of
performing a new post-mortem examination. However, even if
written autopsy reports provided room for a differing second
opinion, Duvall’s argument about the potential for challenges must
be nuanced, at least in the Spanish context. Revision of written
reports, overall, could make disagreement explicit, but still, the
autopsy report’s lack of theoretical and methodological reflection
did not allow for a two-way medical discussion per se if experts
were not personally confronted. Confrontation had to take place
after a direct order of the investigating judge for experts to testify
together, or at trial — where, often, medical examiners were not
present, because the parties only requested the autopsy report as
documentary evidence. In the Girona case, the gynaecologists could
engage with the medico-legal literature and question the written
report of the two GPs by merely reading it, but it was only during
the trial, when they could talk to one of these generalists, that it
could become clear that the first medical examiners did not have a
differing theoretical position to respond to the specialists.’? In sum,
the Spanish configuration of autopsy reports excluded theoretical
decisions and disagreements, and this favoured the lack of debate
about the fatality of the umbilical cord’s haemorrhage.

The normative ideas about communication held by medical
experts also impacted on the structure of autopsy reports. Similarly
to what happened in Scotland, Spanish medico-legal guidelines
regarded a good report and statement as a concise and plain one,
which had to ideally avoid technical terms and discussions.’® This
implied, importantly, that experts were supposed to refrain from
spontaneously discussing any data that the court had not requested
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and to avoid any information that could lead to confusion. Yet,
some forensic physicians believed they had to actively try to identify
perpetrators, their motives and the criminal actions.’* Consistently
with this ideal, in practice some medical examiners framed cases of
suspected infanticide in which the only identifiable cause of death
was the bleeding of the umbilical cord as criminal cases, by stating
that they believed that the cord was left untied on purpose. A para-
digmatic example is a 1941 post-mortem report from a forensic
physician and a general practitioner from Madrid. These experts
did not mention the fact that the cord was cut at the level of the
navel for justifying the likeliness that the haemorrhage was the
cause of death: instead, they mentioned it because they believed
it ‘obviously demonstrates that the lack of care was voluntary’.
Besides this reconstruction of the deeds, they also went on to infer
that the child’s injuries around the mouth were ‘without any doubt’
a result of someone’s attempt to silence the baby’s cries. This, more-
over, was for them evidence that besides the mother of the child
someone else must have intervened in the delivery and crime.’’

To these epistemic ideals could be added physicians’ aim to show
adherence to the regime and collaboration with Francoist courts.
Colleagues and authorities of the dictatorship impelled forensic
physicians to collaborate with the regime and act in coherence with
its ideology and religion. This point was expressed by the Falangist
Antonio de la Fuente with the lemma, ‘We do not want mere
technicians of legal medicine’.’® This normative discourse meant to
intimidate and set the tone for a renewed Francoist forensic culture,
as direct ideological purges themselves did.*” Given this context,
forensic physicians and other medical doctors appointed as experts
by the courts, could have regarded the task of helping the courts,
and the legal mandate to find a cause of death, as a stricter demand
than in other political contexts. Historians and STS scholars have
discussed how impartiality — understood as experts’ neutrality and
independence regarding the interests of the parties — has been a key
value of forensic expertise in criminal matters, particularly in legal
systems in which some experts were appointed by the defence and
others by the prosecution.’® Medical examiners in the Franco regime
were presented with an additional ideal: they were encouraged to
mainly collaborate with the regime, which could be interpreted as
an order to help in the prosecution of criminals.
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In sum, while the Francoist forensic culture appropriated many
elements of the nineteenth-century configuration of the Spanish
forensic culture, shared by other European countries, its specific
shape bolstered these continuities by explicitly framing them in the
new dictatorial context. The outcome, the Francoist forensic culture,
facilitated indictments and convictions that fitted in assumptions
and prejudices in line with pronatalist policies and ideas. This led
to a situation in which, despite the contemporary scientific state of
the art, which denounced the hypothesis of the fatal haemorrhage
as rare, this hypothesis was commonly found to apply in cases of
infanticide, leading to indictments and convictions. Experts and
jurists were already prone to accepting that unmarried mothers had
killed their babies by not tying the cord, but arriving at such a con-
clusion was facilitated by the character of the Spanish forensic cul-
ture and its continuation and specific shape in the Francoist regime.

Conclusion

The specific medical issue of whether the umbilical cord haemor-
rhage was fatal came up in several infanticide trials in Spain in
the period 1937-1969. When this happened, medical and legal
practitioners accepted this possibility more often than researchers
and leading authors in medico-legal literature. I have pointed to sev-
eral factors that explain this discrepancy between theory and prac-
tice, which concern the shape of the Francoist forensic culture. One
important factor was that courts regarded forensic physicians and
generalists as sufficiently competent in obstetric matters. Both epi-
stemic ideals and indirect political pressures to collaborate with the
Francoist state could have encouraged medical experts to provide
conclusive reports and exclude any discussion of theoretical debates
and jargon. Thus, experts’ specific assessments regarding the likeli-
hood of a fatal umbilical cord haemorrhage were uncommon, and
they could negatively impact the expert’s image.

Moreover, the Francoist forensic culture, building on the pre-
vious Spanish configuration of criminal procedure, left little space
for the questioning and discussion of factual evidence in appeals,
making it impossible for defence attorneys to contest the factual
decisions of courts. All this shaped a context in which previous
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decisions building on the haemorrhage of the cord as cause of
death were likely to be repeated, and concrete attempts to question
this repetition did not have a reasonable chance to succeed. This
analysis shows how the application of the concept of forensic cul-
ture can help to add precision and complexity to the available
historiography about medical evidence in cases of infanticide: in
some contexts, medical evidence contributed to indictments and
convictions, and did not only function as a vehicle to mete out
lenient sentences.

But this example also demonstrates that it is necessary to con-
sider medical experts as crucial agents of the Francoist justice in the
criminal law jurisdiction. Previous works have already shown the
importance of assessments of dangerousness, corruption, document
forgery, and manipulation of scientific theories and conclusions in
regard to medical expertise functioning in the dictatorship. The
fact that medical expertise was also important in other types of
cases shows that more research is needed about the mechanisms by
which the Francoist justice, including the ordinary criminal juris-
diction, worked as a key means for repression. Indeed, the config-
uration of medical expertise and the specific shape of the Spanish
forensic culture in the dictatorship contributed crucially to criminal
investigations and trials in which the enforcement of pronatalist
policies and ideas was at stake, as the case of infanticide and the
umbilical cord has illustrated.
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