
  

 

 

 

  

 

 

  

 
 

  

  
 

 

    

Chapter 11 

Actors, roles and responsibilities 
in the pre-trial detention 
decision-making process 

Mary Rogan and Joep Lindeman 

Introduction 

This chapter will examine the key players in pre-trial detention proceedings: 
the prosecution; the defence; the judiciary; and the probation service, where 
this body is involved. It is based on the country chapters in this volume and 
findings from the DETOUR study (see  Chapter 1). While many dif erences 
exist in practice across jurisdictions, and even within jurisdictions, it is no-
table that, across all countries included in this research, the position of the 
prosecution can be pivotal in terms of the practices implemented regarding 
pre-trial detention decision-making, as well as the culture which surrounds 
it. The relationship between judges and prosecutors is also a key infl uence in 
how pre-trial detention is used, where this relationship is close, there seems 
to be a higher use of pre-trial detention. As for defence lawyers, their role 
and influence can vary widely across countries, but where they are active and 
well resourced, they can contribute to an increased application of alterna-
tives. The involvement of the probation service is also not consistent across 
countries. 

The chapter will first outline the roles of the various players in the pre-
trial detention decision-making process. It will then focus on the particular 
role of the prosecution. We will then explore the position of defence lawyers, 
and the common challenges they face across jurisdictions. We then assess the 
relative positions and influences of these actors and the dynamic between 
them, before examining the legal and social cultures which infl uence these 
relationships. Finally, we examine the position of the probation service, be-
fore concluding with some reflections on the lessons learned from our cross-
jurisdictional assessment, and policy recommendations. 

The key players 

Across all countries included in this collection, it was clear that the dynamic 
between, and relative influence of, the prosecution, defence lawyers and the 
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Actors, roles and responsibilities 201 

judiciary were critical influences on pre-trial decision-making processes and 
outcomes. The role of the probation service is variable, and some actors in 
some countries question whether the probation service should be involved in 
PTD proceedings. 

The prosecution 

Across the countries explored in this collection, the initiative for pre-trial 
proceedings, or at least the initiative to seek pre-trial detention, lies with the 
prosecution. The prosecution often also leads the police investigation, and, 
in these cases, is the party with the most relevant information and evidence 
on the questions before the court. While the prosecution has a major infl u-
ence across all countries in this collection, there are big dif erences across 
jurisdictions when it comes to the position of the prosecutor in the legal sys-
tem, with some prosecutors having more autonomy than others, and some 
having a closer relationship with political actors than others. For example, in 
Germany, the head of the public prosecution authority in each Federal State 
(Bundesland) has a post that may be politically influenced since the respective 
Minister of Justice can issue orders to him or her and usually also infl uences 
the decision on who is appointed (Morgenstern, 2017). 

Prosecutors play an important “fi ltering” role. Their decisions as to when 
and whether to instigate applications for pre-trial detention are of central 
importance to the process. In Germany, for example, falling numbers in PTD 
have been attributed at least in part to a more cautious practice by public 
prosecutors when requesting PTD, while in Ireland, as will be described fur-
ther later, a certain self-restraint amongst prosecutors is viewed as a reason 
behind lower rates of PTD there. 

Across all countries examined in this volume, there was little evidence 
of the prosecution actively seeking alternatives to PTD. However, we see 
variation in the powers which prosecutors have themselves to apply less se-
vere sanctions outside of the formal PTD legal frameworks. For example, 
in Lithuania and Austria, prosecutors can and should apply less intrusive 
provisional measures, whereas, at least in Austria, these options are almost 
never used. In Lithuania, by contrast, the prosecution is somewhat zealous in 
applying alternatives, which can have the result that defendant may be in the 
net of increased conditions, when they might otherwise simply be at liberty. 

Prosecutors in the Netherlands have very limited legal options to seek al-
ternatives straightaway: most conditions for release can only be set after a 
judicial order for PTD. This means the prosecutor should apply for PTD 
first, before an eventual suspension of PTD with conditions can be consid-
ered. While legislation permits the prosecution to order PTD and ask for 
conditional suspension in the same application, this is not common practice. 
Proposals for a new Dutch code of criminal procedure hold a legal obligation 



 
 
 
 
 
 
 

 
  

 
 

  
 

 
 
 

 

 
 
 
 
 

 
 
 
 
 

 
 

 

202 Mary Rogan and Joep Lindeman 

for the judge to consider alternatives before ordering actual detention, but 
this provision is not yet in force. This situation already pertains in Germany. 
Notably, in Ireland as well as in England and Wales, the prosecution does not 
initiate an application for PTD, but rather resists or opposes an application 
for release, a dif erence which seems to play a large role in the development 
of a legal culture which looks at the application as one which starts with the 
position that there must be arguments for why the person should be detained, 
rather than arguments for why they should be released. 

In countries where the prosecution can seek alternatives to PTD, in prac-
tice, these jurisdictions reported that such applications were constrained by 
the reality that fi nding suitable alternatives to PTD takes time and requires 
evidence and information which may not be readily available. As such, the 
administrative burden involved in seeking alternatives prevents prosecutors 
from doing so, with prosecutors in civil law jurisdictions described here 
reporting that a straightforward application for PTD is often the easiest 
option. This position is compounded by the fact that there is little soci-
etal encouragement for a broader use of alternatives – and sometimes even 
possible political encouragement against such use. As such, this approach 
seems unlikely to change in the current climate of criminal law enforcement. 

A further feature of prosecution practice is also noteworthy. In the Neth-
erlands, Germany and Belgium the prosecution is usually not present dur-
ing the first judicial hearing concerning PTD, with prosecutors reporting 
that they do not have time to attend all these hearings. This also seems to 
set a lower threshold for the implementation of PTD, as prosecutors ex-
pressed a feeling that seeking PTD is a safer course of action, and that the 
case is in good hands with the judge, the defence lawyers and the suspect. 
In England and Wales, and indeed in Ireland, pre-trial detention hearings 
are adversarial. In England and Wales, for example, the prosecution is re-
quired to prove that the defendant poses a substantial bail risk and the 
right to unconditional bail should be rebutted ( Chapter 4 ). Framing pro-
ceedings in this way seems to establish liberty as a starting point, placing 
a key obligation on the prosecution to place arguments before the court as 
to why a person must not be at liberty, rather than the defence having the 
burden of showing why the person should not be in detention, though the 
defence must provide arguments to support why bail should be granted. 
The diference in emphasis, perspective and perhaps role of the prosecu-
tion between England and Wales, and in Ireland, compared to continental 
European countries in this volume is also found in the practice of “consent 
to bail”. As Hucklesby ( Chapter 4 ) writes, the majority of bail hearings are 
not contested in England and Wales, even in cases where the prosecution 
had been requesting detention. While a consequence of this is that deci-
sions must be taken on limited information in light of the early stage of the 
proceedings, it does have the ef ect of ensuring that the proceedings move, 
relatively, speedily. 



  

 

 
 

 

 

  
 

 
 

 

 

Actors, roles and responsibilities 203 

The defence 

The importance of the role of the defence lawyer in pre-trial proceedings can 
hardly be overrated. Their importance has been recognised in the creation 
of Council of Europe and European Union legal instruments on the tasks of 
defence lawyers in criminal proceedings (see also Chapter 14 ). The European 
Court of Human Rights (ECtHR) has emphasised that the defence plays a 
key role right from the moment a criminal charge exists (Imbrioscia v. Swit-
zerland, 13972/88, 24 November 1993). In the past decade, since the Salduz 
judgment (Salduz v. Turkey, 36391/02, 27 November 2008), assistance from 
a lawyer in the earliest phase of the investigation has become be the norm, 
while in the Dayanan judgment (Dayanan v. Turkey, 7377/03, 13 October 
2009), the court made clear that the term “assistance” refers to the whole 
range of services specifically associated with legal assistance which should 
be available to the suspect. Particularly focusing on PTD proceedings, the 
ECtHR held that in view of the dramatic impact of deprivation of liberty on 
the fundamental rights of the person concerned, PTD proceedings must in 
principle also meet – to the largest extent possible under the circumstances of 
an ongoing investigation – the basic requirements of a fair trial as guaranteed 
by Article 6 of the convention. This requires the equality of arms, and more 
specifi cally the disclosure of relevant documents and fi les (ECtHR,  Schöps v. 
Germany, 25116/94; Lietzow v. Germany, 24479/94; Garcia Alva v. Ger-
many, 23541/94; all 13 February 2001). In the meantime, the European Un-
ion has issued several relevant instruments, such as directives as well as a 
green paper and an impact assessment (see Chapter 14). All this makes clear 
that legal aid to remand prisoners is one of the core defence rights. 

Across all the jurisdictions examined in this volume, defence lawyers feel 
that they play an important role and contribute significantly to the fairness of 
proceedings, as well as limiting the use of PTD. In Belgium, the Netherlands 
and Germany, defence lawyers emphasise that, if it wasn’t for their input, al-
ternatives to PTD would hardly be considered at all. In all countries, defence 
lawyers are found to be the parties pushing for alternatives to PTD. 

Access to defence lawyers may be limited, however, by practical and cul-
tural barriers, explored in more detail later. While funded legal aid is avail-
able for defence layers’ participation in many countries, defence lawyers in 
Romania and Lithuania consider that state paid defence lawyers are not able 
to provide an adequate standard of representation, while in Austria, the man-
ner in which the legal aid scheme is organised means that inexperienced law-
yers are required to represent suspects. Inadequate funding has also been the 
subject of complaint in the Netherlands. 

The desire for release, which defence lawyers may understandably possess, 
may give rise to potential net-widening concerns. Prosecutors may press for 
an alternative to PTD, or for the application of conditions on release, even 
in cases where PTD might be rejected by the judge outright. Defence lawyers 
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may not always contest conditions, feeling that this might jeopardise the ulti-
mate prize: release. Indeed, in Belgium and Germany, defence lawyers report 
concerns that lawyers may feel pressure to steer the proceedings towards the 
application of an alternative measure rather than risk the request for un-
conditional release being denied. In Ireland, too, defence lawyers reporting 
needing to be vigilant, as their clients may agree to any condition if it means 
avoiding PTD. 

Judges 

In accordance with Article 5 ECHR, in all countries represented in this vol-
ume, the judge is the final decision-maker concerning the use of PTD and 
therefore plays a decisive role. However, it is also clear that the dynamics 
between the diferent players can act to ensure that the judge does not take 
the decision in a vacuum. The decision is influenced by not only the facts 
of the case and the arguments presented, but also by the legal culture and 
relative positions of the prosecution and defence. As described further in 
the following, a particularly important relationship is the one between 
prosecution and judge, with civil law countries represented in this volume 
reporting that judges and prosecutors have shared views and understand-
ings of the legal culture surrounding PTD. Informal communications be-
tween judges and prosecutors are also a feature of some countries, though 
not in Lithuania or Ireland, where such discussions would be considered 
irregular. 

There was no strong sense in any of the countries represented here that 
the discretion afforded to judges was problematic. However, the level of 
proactivity of the judge regarding the pursuit of alternatives has been 
described as highly variable. In the Netherlands, for example, we see 
the attitude of the judge described as “passive” in this respect ( Boone et 
al., 2017 : 50). However, in Austria, judges do play a stronger role than 
prosecutors in putting forth the possibility of the use of an alternative. 
For Ireland, it was felt that judges were, on the whole, unlikely to rule 
that bail should not be granted when the prosecution was consenting to 
it, but that there may be situations where judges would question such an 
agreement. 

Across many countries, we see concerns about a lack of time given to 
judges to prepare to hear applications for PTD. This can be a serious prob-
lem, which participants reported as leading to more use of PTD simply be-
cause of a lack of time to hear a matter fully. For example in Germany, we 
find that the decision had to be made within a relatively short period of 
time and on quite limited information, and in Austria, a heavy workload for 
judges has been described as being a possible restraint on the use of alterna-
tives to detention, as it could be viewed as more efcient for the investigation 
to have the person in PTD ( Hammerschick and Reidinger, 2017 ). 



  

 

 

  
 

 

 

 

 
 

 

 

 

 

Actors, roles and responsibilities 205 

The particular role of the prosecution 

As highlighted earlier, research from several countries indicates the central 
role which the prosecution plays in PTD decision-making and outcomes. In 
addition to the decisive influence prosecutors can have themselves, the rela-
tionship between judges and prosecutors is also a highly consequential factor 
which shapes the use of PTD. As such, it is worth dwelling on this position 
in a little more detail. 

One of the most important ways in which prosecutors influence PTD prac-
tice is in the “filtering” role they play. The initiative for pre-trial proceedings 
or at least seeking PTD lies with the prosecution and as the prosecution often 
is also leading the police-investigation – and therefore is the party with the 
most relevant information on the suspect – their influence can hardly be ex-
aggerated. In many of the countries explored here, the prosecution view was 
seen as being highly influential in the ultimate decision as to whether PTD 
will be ordered by a judge. In Germany, it was clear that the judicial deci-
sion to order PTD was based to a considerable degree on the submissions of 
the public prosecutor. Strikingly, some prosecutors in Germany therefore felt 
that they were the dominant players in the process, with the judge felt to be 
relying primarily on what they presented, and a few judges agreed on that. 
Other judges, however, insisted they were dominating the decision-making 
process or at least at having the last and decisive word (Morgenstern, 2017). 
Similar views were expressed in Lithuania, where it was found that a judge 
was very likely to approve a prosecutor’s request for PTD. The prosecutor 
was also seen as highly influential in the proceedings, as the actor which ulti-
mately decides whether a case for PTD should be put forward or not ( Bikelis 
and Pajaujis, 2017 ). In the Netherlands, too, the power of the prosecutor was 
significant, with refusals of requests for PTD by the prosecutor being rare 
(Boone et al., 2017 ). In Austria, this filtering role was explicitly recognised by 
prosecutors, with one describing their role as being the second “fi lter”, with 
the first being the police ( Hammerschick and Reidinger, 2017 : 57). There, 
the focus of the prosecution can be seen as being on the imposition or exten-
sion of PTD rather than the pursuit of alternatives, a view expressed also by 
judges. As a judge explained: 

If there are any requests (by the prosecution), then they usually request the 
imposition of PTD. 

( Hammerschick and Reidinger, 2017 : 61) 

Part of the reasons provided for this was prosecutorial risk-avoidance. On 
the other hand, in Ireland, the prosecution exhibited a degree of self-restraint, 
which resulted in PTD being requested less frequently than might otherwise 
be the case. The prosecutorial “self-restraint” noted there may be an impor-
tant factor infl uencing the comparatively lower rates of PTD. 



 

  

 

 

 

 

 

 

206 Mary Rogan and Joep Lindeman 

In some countries, prosecutors indicate that they anticipate the assessment 
of the case by the judiciary: established practice towards certain types of sus-
pects or certain types of crimes would be taken into consideration regarding 
the decision to apply for PTD or not ( Hammerschick and Reidinger, 2017 ). 
While this is in itself may not really be that surprising – it is common sense 
and professional to abide to established practice – it may become problematic 
when the person of the judge dealing with the application is a determinative 
factor in the decision-making process. This may be the case in the French-
speaking part of Belgium, where prosecutors may choose to not refer the case 
to the investigation judge because they know that the judge in question will 
likely not provide an outcome they favour. 

Challenges faced by defence lawyers 

Defence lawyers play a critical role in the fairness of all criminal proceed-
ings. Across many countries, defence lawyers report being underfunded, 
overstretched and at a disadvantage to the prosecution in terms of resources, 
but, in some cases, because of a shared culture and understanding between 
the prosecution and judiciary (Fair Trials International, 2017; De Suremain 
et al., 2019). While that is so, defence lawyers in most countries explored in 
this collection, consider themselves to play an important role, contributing 
to fair proceedings and in limiting the use of PTD. In some countries, par-
ticularly Belgium, the Netherlands and Germany, defence lawyers emphasise 
that, without their input, alternatives to PTD would hardly be considered at 
all as options. At the same time, almost all lawyers stress the limitations they 
encounter, especially at the very beginning of PTD: the very short time-span 
between the moment of their involvement and the first hearing simply doesn’t 
allow for much thorough research or scrutiny. It seems that in some of the 
countries lawyers simply take this for granted, whereas in other countries, 
lawyers can be quite frustrated. Romanian lawyers, for example, seem to 
have the impression that they do not have an equal position compared to the 
prosecutors, as one lawyer stated: 

I have not seen yet in Bucharest a courthouse where the prosecutor stands 
face to face with the lawyer. 

(Lawyer 3, Oancea and Durnescu, 2017 : 24) 

Time, therefore, or the lack thereof, is a clear theme for the vast majority of 
defence layers. Limited access to lawyers is simply caused in many situations 
by organisational problems: sometimes there are too many suspects in the 
same case and not enough diferent lawyers ( Maes et al., 2017 , for the French 
speaking part of Belgium). The lack of time can also result simply from the 
pressures of workload and the immediacy of the short time allocated before 
the defence lawyer must become involved, but, in some cases, we see a view 



 

 

 
  

 

 

 

 
 

 
 
 
 

   
 

  
 

 
 
 

 

Actors, roles and responsibilities 207 

amongst defence lawyers that there are reservations from prosecutors and 
judges regarding early representation from the defence: they feel that lawyers 
could hamper the investigation by urging their clients to remain silent ( Ham-
merschick and Reidinger, 2017). Similarly, access to case files and evidence is 
of the utmost importance in PTD cases. Yet access is cited in some countries, 
notably the Netherlands, as a barrier for defence lawyers on a regular basis. 
This may often be due to logistical issues and deliberate non-disclosure of 
parts of the case file doesn’t seem to occur very regularly. Still the prosecution 
can “play for time” quite a bit without having to admit that they rather not 
share certain information yet. Access was not reported as being an issue else-
where, however, such as in Germany ( Chapter 5 ), with a relative happiness 
with the implementation of the principle of equality of arms also expressed 
in Ireland ( Chapter 6 ). 

A critical concern across many countries is that of the availability of le-
gal aid and its sufciency. In some countries state paid lawyers do not seem 
to provide legal aid that meets the standard (Lithuania, Romania). In other 
countries, no measurable diferences between legal aid scheme lawyers and 
private lawyers were reported, notably in Ireland and Germany. Austria can 
also be regarded as one of those countries, although at the same time Aus-
tria seems to have problems with the fact that their legal aid scheme is or-
ganised in such a way that inexperienced lawyers are obliged to represent 
suspects ( Hammerschick and Reidinger, 2017 ). Lawyers in the Netherlands 
have been fiercely campaigning in recent years for a considerable extension 
of the budget available for legal aid schemes, with some success in 2021. 
Comparative research (funded by the European Commission) on legal aid 
to remand prisoners, conducted shortly after the DETOUR project, showed 
findings similar to ours and made clear that pre-trial detention can ef ectively 
complicate legal aid, for example due to limitations regarding visits to clients 
in detention facilities (De Suremain et al., 2019). 

Defence lawyers evidently play a crucial role in advocating for alter-
natives to PTD. In some countries, practitioners feel that defence lawyers 
could be more proactive in their eforts to support the application of alter-
natives. In Austria for instance lawyers are the ones most often initiating 
and promoting the use of alternatives. Still some Austrian practitioners see 
room for more creativity. In Ireland, where defence lawyers are particularly 
active, some judges still find that lawyers should be more specific and do 
more than suggest “some kind of bail”. Yet this is easier said than done, 
as finding the right information within a short amount of time is hard, 
especially when the information needs to be obtained through semi-ofcial 
channels which means that the defence lawyer is dependent on those chan-
nels. For example, in the Netherlands, lawyers can not directly ask the 
probation service for information: this will have to go through the public 
prosecutor. And then of course in some countries there is no involvement of 
the probation service at all. 
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Defence lawyers also bear a burden in the form of being in the very dif-
ficult position of resisting net-widening. Prosecutors and judges may press 
for an alternative and seek some restriction on liberty, even in cases where 
PTD might be rejected altogether. Defence lawyers report that they may not 
always contest these unnecessary conditions, for them, it may not matter 
how they get their client out of prison, and, indeed, this is the highest priority 
for most defendants. Defence lawyers may be instructed by their clients not 
to contest conditions or try to steer the proceedings towards the application 
of an alternative rather than risk the request for unconditional release to be 
denied outright (Morgenstern, 2017, for Germany and Maes et al., 2017 , for 
Belgium). 

The relative positions and influences of these actors 

In addition to the individual challenges posed for the work of each of the 
legal actors in PTD decision-making, a critical influence on the proceedings 
is the dynamic between them. Where there is a reported feeling of equality 
between prosecution and defence, and a neutral judge deciding, participants 
in the process tend to report greater feelings of fairness about the proceed-
ings, and a less automatic application of PTD. Where participants identifi ed 
a shared culture or sense of closeness between prosecutors and judges, PTD 
seems to be more likely to be imposed, in the view of the actors. In general, a 
common theme to emerge across the countries considered in this volume was 
that prosecutors were generally viewed by judges as responsible and careful, 
and this could mean that judges were inclined to follow their view (for exam-
ple, in Germany, Morgenstern, 2017: 67, and chapter 5). In Lithuania, too, 
participants felt that the requests made by prosecutors were of high quality 
and this was the reason why they were so likely to be accepted. In Romania, 
prosecutors felt that judges tended to follow their applications because they 
applied only when the likelihood of success was high ( Oancea and Durnescu, 
2017 : 25, and chapter 9). 

Informal communications between judges and prosecutors on the case 
were reported in most countries with the exception of Ireland and Lithu-
ania, where such discussions would be considered irregular. In some of the 
countries (Romania, Belgium, Austria) the relation between the prosecutors 
and the judges were mentioned as potentially prejudicial of the outcome of 
the case. The fact that these actors work in the same building, use the same 
canteen and enter the court room through the same door is, in the perception 
of lawyers, an indication that there are possibilities for the prosecution to in-
fluence the decision-making by the judge. Defence lawyers expressed concern 
about this closeness and felt that it could weaken the procedural safeguards 
in place to protect the accused person and the administration of justice. By 
contrast, Belgian judges reported that they were not constrained by the deci-
sions or views of the public prosecutor, and some even reported frustration 
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with public prosecutors seeking detention too frequently (for both the Dutch 
speaking and the French speaking part of Belgium, Maes et al., 2017 ). Infor-
mal connections and discussions between prosecutors and judges were also, 
however, reported here. 

In Ireland, most participants felt that there was generally “equality of 
arms” between prosecutors and defence lawyers, with prosecutors having 
some more access to resources. It was not felt by participants that there was 
a particular closeness between judges and prosecutors, nor that prosecutors’ 
arguments were aforded a special status. At the barrister level, it is quite 
common for practitioners to appear regularly both for the prosecution and 
the defence, swopping roles regularly over the course of a single day. How-
ever, the opinion of the prosecutor could be determinative in situations where 
the prosecution was not seeking PTD. 

At the same time, however, in the Netherlands, the prosecution is not al-
ways present at the initial hearing before the first order of PTD is made. Even 
when not present, however, the approach and values of the prosecution may 
permeate the proceedings. Until the last decade or so, prosecutors and judges 
had the same training programme; the shared legal culture between them 
seems to influence how the proceedings are run, in this case, with a more 
prosecution-focused mind-set. As written about elsewhere ( Rogan, 2022 ), 
a shared legal culture between all players: prosecution, defence and judges 
(shaped by both constitutional doctrine and a common experience of legal 
practice) which tends to favour liberty may partly explain the lower rates of 
PTD there (see also Chapter 4  for England and Wales). 

The role of the probation service 

There is considerable variation across Europe regarding the involvement of 
the probation service in PTD proceedings. Some countries have quite ex-
tensive and intensive involvement by probation staf in the decision-making 
process, where in others they are not formally involved at all. 

Probation ofcers do not play a role in pre-trial decision-making in Ger-
many, nor do any other criminal justice social work institutions deal with 
adults during this phase. There is no role for probation staf or social services 
in Lithuania either. Romania, similarly, has no role for probation staf in 
the decision-making process. In Ireland, there is no formal role for proba-
tion staf, who begin their work after the sentencing process has concluded. 
However, probation staf could be involved on an informal basis, for exam-
ple where a person was under the supervision of the probation service for a 
dif erent matter. 

By contrast, in Belgium, probation ofcers may be involved in the process, 
but, in practice, they are rarely asked to produce social inquiry reports by an 
investigating judge ( Maes et al., 2017 ). In the French-speaking part of Bel-
gium, the investigating judge tends to attribute a role to the probation staf 
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only after a decision to release under conditions has been made, with proba-
tion staf working mainly on the monitoring and enforcement of conditions 
(ibid.). The Netherlands has an active role for the probation service, which 
can be involved at the early stages. Probation staf are also involved in Aus-
tria, where, similar to the Netherlands, preliminary probation can be ordered 
as an alternative to PTD. In Austria, however, the probation service is not 
engaged in social inquiries and in the decision-making process. The potential 
advantages and disadvantages of the involvement of probation services are 
explored further in the following. 

Whether probation staf were involved or not at the pre-trial stage, similar 
themes emerged concerning their work. A recurring concern was that of time 
pressure on probation staf and high workloads. 

In Germany, there were mixed views about a greater role for probation 
staf. Defence lawyers generally felt that their support and involvement for 
the accused person was sufcient. Several interview partners indicated that it 
would be unwise to involve the probation staf as they are already very over-
burdened (Morgenstern, 2017: 61). The time pressure involved in decision-
making was also a factor behind the limited involvement of probation staf 
in the Dutch-speaking part of Belgium, with a heavy workload also cited in 
the French-speaking part ( Maes et al., 2017 : Part II: 27 and 38). In the latter 
case, the investigating judge tends to attribute a role to the probation staf 
only after a decision to release under conditions has been made, with proba-
tion staf working mainly on the monitoring and enforcement of conditions, 
though this work was generally favourably viewed. For the Netherlands, the 
pressure of time in the proceedings was also cited as a factor which can lead 
to reports which are of insuf  cient quality ( Boone et al., 2017 : 50). The prob-
lem of workload amongst probation staf was also cited as a reason against 
the introduction of more probation involvement in Romania ( Oancea and 
Durnescu, 2017 : 49). Austrian respondents considered judges were reluctant 
to use preliminary probation with adults, especially at the early stages, be-
cause of the time it takes for probation staf to be appointed ( Hammerschick 
and Reidinger, 2017 : 44). Irish participants also felt that it would be unfeasi-
ble for the probation service to be involved as they did not have the resources 
to be involved at present ( Perry and Rogan, 2017 : 73). 

A further recurring issue was the possible efect of probation involvement 
on the presumption of innocence. In the Netherlands, which has a lot of 
experience of probation involvement at the pre-trial stage, some participants 
noted that they cannot do meaningful work with a person who refuses to 
give any insight into the circumstances surrounding the alleged crime (a rea-
sonable position should the person be contending they are innocent). There 
was also concern amongst defence lawyers about infringing the presump-
tion of innocence through such engagement, and it was reported that some 
suspects were wary of speaking to probation staf as they are seen as part 
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of the “system” ( Boone et al., 2017 : 50). Defence lawyers in Germany also 
reported concerns that the probation staf does not act under confi dentiality 
and that probation staf also have to provide all information they get from 
the suspect to the courts (Morgenstern, 2017: 61). Similarly, a possible ef ect 
on the presumption of innocence was cited in Ireland, where it was also felt 
that adding in probation involvement could lead to net-widening ( Perry and 
Rogan, 2017 : 73). 

Another problem reported concerning probation involvement came from 
the Netherlands, where the prosecutor must agree to a probation report be-
ing ordered before it can be made. Agreement was usually forthcoming, but 
not always, as the prosecutor may believe it unlikely a person who has, for 
example, remained silent in the proceedings, will talk to a member of the 
probation staf. In the Netherlands, however, it was felt strongly that the pro-
bation service plays an important role in advocating for alternatives to PTD, 
with almost all successful requests for suspension of PTD following a positive 
report by the probation service. However, the Dutch DETOUR report also 
mentions that the availability of such a report can depend on very arbitrary 
grounds ( Boone et al., 2017 : 13). 

While there was no clear consensus about the benefits of involving 
probation staf formally amongst the countries and within the countries, 
participants generally agreed that there was a need for more social work 
strategies and support for at least some groups facing PTD. The use of bail 
support and information schemes deserve special mention in this respect. 
As Hucklesby ( Chapter 4 ) writes, though sadly in very serious decline, 
bail information schemes which are operated by probation or prison staf 
or NGOs provide collated and relevant information for the courts which 
may support a decision to release. Such information could include details 
of the person’s address and employment status. These schemes also of er 
support in accessing accommodation and other important services. They 
provide a structured and efective way to provide reassurance to the court 
about the veracity of information which can support the decision to re-
lease. This type of intervention does not impinge on the presumption of 
innocence, but provides information which is often difcult to obtain in a 
timely way, but which can provide great assistance to a court. Practition-
ers have argued for the need for such information, regardless of its source. 
For example, defence lawyers in Romania considered, that an evaluation 
by probation staf would be helpful to provide reliable information about 
the social background of the accused person and support better decision-
making, though prosecutors and judges did not feel this would be helpful 
( Oancea and Durnescu, 2017 : 9 and 16). A recurring concern was the 
prevalence of drug use and housing problems amongst suspects, and it 
was clear participants felt that some support mechanisms were needed to 
address these issues. 
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Conclusion 

The individual actions of each of the actors in the PTD decision-making pro-
cess are clearly influential on how PTD is used. Prosecutors have a central 
role in making an application for PTD. Their views are taken seriously by 
judges, and decisions prosecutors make, about whether to apply for PTD, or 
to agree to an alternative have a key influence. Defence lawyers are essential 
for the application of the rule of law, the fairness of the proceedings, and the 
likelihood of the implementation of alternatives. Where defence lawyers have 
equal status in proceedings, and adequate resources and legal aid funding, 
they can be essential components in regimes where PTD is less frequently ap-
plied. Judges, of course, are determinative, and pressures on them in terms of 
time and ability to prepare are frequently a problem. The dynamics between 
these three sets of actors are profoundly important to PTD rates in coun-
tries. Further analysis of how these complex relationships play out can tell us 
much about how to reform PTD decision-making process and, ultimately, to 
reduce the use of PTD. 
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