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REPLY TO MACLEAN:

The flexibility of existing laws is an essential
element of environmental governance

Robin K. Craig®®, J. B. Ruhl’P®, and Ahjond Garmestani®9"

MacLean (1) suggests that we place too much empha-
sis on “formal legal instruments” instead of politics.
However, our article (2) does not pose an “either/or”
choice; instead, while all aspects of governance re-
main critical, accelerating environmental change war-
rants renewed attention to formal legal instruments.
Efforts to craft new international and national climate
change regimes remain absolutely necessary as cli-
mate change needs to be attacked at all levels and
pathways. Emphasizing action at some levels does not
undermine the need for continued work at others (3).

We agree with MacLean that countering political
opposition to transformative policies is necessary.
However, changing political majorities at international
and national scales takes time. Mining untapped
capacities in existing laws gives humankind a chance
now to make progress at lower levels of government
and through processes that are less political or where
politics already align in favor of change.

Thus, subsidiary governments and communities
who want to move forward—in places where politics
do favor transformative policies—can do so (2). It is for
these bodies politic that the untapped capacities for
resilience in existing legal texts and processes are
most important, particularly in nations such as the
United States, where the national environmental stat-
utes reserve considerable authority to the states to
act, and many states leave discretion to local govern-
ments to develop local law and policy. Moreover, it is
far easier in the United States to petition an agency
and go to court than to petition Congress and get a

response. Furthermore, in the United States, it is much
harder politically to change a statute than it is to
change its interpretation through a regulation, agency
guidance, court decision, or executive order. In other
words, our approach requires much less change in
political will to make a difference.

Maclean also downplays the extent to which
statutory law exists as an independent force capable
of resisting politics. For instance, citizen actions are
critical components of US environmental law that
largely circumvent politics. As two examples, past
citizen suits activated the Clean Water Act's total max-
imum daily load provisions, while it was a citizen peti-
tion to the US Environmental Protection Agency that
ultimately led to the Supreme Court deciding that the
Clean Air Act applies to greenhouse gases (4). In addi-
tion, citizens can use the Administrative Procedure Act
to challenge regulations and interpretations that violate
statutes. Thus, when political will generates efforts to
push a statute’s interpretation too far in an antienviron-
mental direction, citizens have been right there to push
back—in court—preserving statutory protections (5, 6).

In insisting on the primacy of politics over law,
Maclean figures politics as both too monolithic and
scale-free while ignoring the status of law as an
independent force on the political stage. Given the
deeply divisive politics in many nations, mining un-
tapped capacities within existing statutes and regula-
tions provides a pathway out of the stagnation that
political attempts at legal reforms have been pro-
ducing across the global stage.
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