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Abstract

Scholars who set out to study the European Convention on Human Rights (ECHR or
Convention) system will find an abundance in research methods to choose from. In
the early years of the European Court of Human Rights (ECtHR or Court), the
methodological toolbox of the ECHR scholar largely consisted of qualitative and

classical-doctrinal methods to study the Court’s case law, as well as historical,
philosophical and theoretical studies to contextualize the ECHR system. Today,

these ‘traditional’ methods not only have evolved to reflect the enormous increase of,
and scholarly interest in, the Court’s case law but have also been complemented by
empirical qualitative and quantitative, statistical and machine learning research
methods. This contribution traces these major developments in the methods applied
to studying the Court. By providing a comprehensive discussion of the different
approaches, including their application, value and potential weaknesses, this
contribution helps scholars understand, use and learn from the rich methodological

toolbox of the ECHR scholar.

Keywords: ECHR, ECtHR, methods, legal progress.

1. Introduction

Over the past decades, scholars from many different disciplines have analysed and
commented on the work of the European Court of Human Rights (ECtHR or
Court), making it one of the most researched international courts. In announcing
a 2022 blog symposium that focused on three recent monographs on the European
Convention on Human Rights (ECHR or Convention), ECHR scholar Eva Brems
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briefly elaborated on how much the study of the Convention has changed over the
years (Brems, 2022). Brems recalled that when she was writing her LLM thesis on
the margin of appreciation doctrine in 1995, ‘the analysis of all relevant case law
and literature was something that could easily be done during a one-month winter
term’. The manageability of the body of case law of the ECtHR and the available
literature allowed for this. Today, however, ECHR researchers are confronted with
an entirely different situation. Like Brems explains, the sheer number of cases as
well as the amount of literature makes it much more difficult to stay on top and
research the Convention system. Indeed, studies on the ECHR have matured into a
separate research field in which scholars from across and beyond Europe participate.

The amount of case law and the available scholarship are not the only things
that have changed over the years. The way the Convention system and the work of
the ECtHR is studied has diversified and novel approaches are still appearing.
Originally,legal scholarsrelied heavily uponhighly qualitative and classical-doctrinal
methods to study the Court’s case law, often through interpretative analyses of
small samples of case law. In addition to this, there have also been in-depth
historical, philosophical and theoretical studies on the foundations and meaning
of human rights and their interpretation by the ECtHR or the development of the
Convention and the Court over time. Increasingly, such ‘traditional’ ECHR
scholarship has been complemented by empirical studies conducted by political
and other social scientists, who have shown interest in the Convention system.
More recently, technological innovation and the availability of deep-text and
big-data analysis allow teams of scholars to research large sets of case law for
patterns in the Court’s reasoning or correlations between the use of certain
terminology and external developments such as political or backlash. Consequently,
at present, the Convention system is not researched by using one particular method
only. On the contrary, a rich and continuously expanding methodological toolbox
is available for scholars who set out to research the Convention system.

In view of the special issue’s central theme, ‘progress in legal scholarship’, our
objective for this contribution is to unpack the methodological toolbox of the
ECHR scholar as it has expanded over the past two decades, with a focus on
methods that are of importance to legal scholars. By doing so, we do not only aim
to show the richness of ECHR scholarship, but we also want to provide more insight
into the different ‘tools’, including their application, value and potential weaknesses.
To these ends, we start by discussing historical, theoretical and philosophical
methods (Section 2) and the methods for ‘classical’ analysis of the Court’s case law
(Section 3), followed by empirical qualitative and quantitative, statistical and
machine learning research methods (Section 4). For each different group of
methods, we set out what kind of legal research questions they can help to answer
and offer examples as well as discuss benefits and possible pitfalls. In the concluding
section (Section 5), we show common threads and share some general remarks on
progress in ECHR research.

A few caveats apply in relation to the focus and scope of this article and the
methods we used in writing it. First, we decided to focus on research methods rather
than approaches. This means that we do not deal specifically with inter-, multi- and
transdisciplinary research. The focus on methods rather than approaches further
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means that we do not pay separate attention to comparative legal research, even
though such research is frequently carried out in the ECHR context. The reason for
this is that comparative legal research can be done using many different methods,
ranging from functional legal comparisons from a qualitative perspective to
comparing experiences and perceptions that have been brought to light via
empirical methods." We discuss these methods on their own, but think the
particular and challenging element of comparison deserves a separate study.

In writing the current article, we primarily relied on our own knowledge and
experiences as legal ECHR researchers. We discuss the methodologies we are aware
of as a result of our own studies, and our illustrations derive from the contributions
we have come across when researching the Convention system. We have been
looking into English-language sources only, even though important work on the
ECHR system is published in many other languages, both within and outside
Europe. Moreover, the emphasis of our research was on publications that appeared
in the most recent two decades. We are aware that this forms an important
limitation of our contribution: although we are three researchers with a different
research focus and different backgrounds and views, we lack expertise in certain
fields and we may have missed out on certain (historical) developments or
innovative new work. We have strived to compensate for some of these limitations
by relying on insights drawn from a workshop organized in May 2022 by Utrecht
University and the University of Oslo on the subject of researching the ECtHR.?
This has certainly broadened our horizon and added to our insights into the
richness of the methods debate in the ECHR field. Nevertheless, we cannot do
justice to all important, valuable and interesting scholarly publications in this vast
field of study. Our paper therefore should be read as being an exploratory starting
point for further study rather than as an in-depth, comprehensive and final
discussion of methods in the field of legal ECHR research.

2. Historical, Theoretical and Philosophical Methods

This section focuses on historical, theoretical and philosophical methods for
studying the Convention system. These methods probably fall somewhat between
the more classical (legal doctrinal) analysis of ECtHR case law and qualitative and
quantitative empirical research methods as we discuss them in the subsequent
sections. At the same time, we will show below that they cannot be viewed
completely separately from each other in the sense that a combination of, for
example, theoretical and philosophical methods and more classical analysis of
ECtHR case law is often conducted and may be necessary to answer particular
research questions regarding the Convention system.

1 VanHoecke (2015), for example, held that ‘[r]esearchers get easily lost when embarking on comparative
legal research. The main reason being that there is no agreement on the kind of methodology to be
followed, nor even the methodologies that could be followed’ (p. 1).

2 We thank all workshop participants for their valuable contributions during the different panel
sessions. In particular, we would like to express our gratitude to our co-organizers of the international
workshop, Mads Andenaes and Antoine Buyse, for their invaluable input and ideas.
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2.1 Historical Methods

In general terms, historical research has been described as ‘developing an
understanding of the past through the examination and interpretation of evidence’
and ‘[using] that evidence to develop an interpretation of past events that holds
some significance for the present’ (Diana Hacker, cited in Hutchinson & Duncan,
2012). A somewhat similar definition is that historical research offers ‘a rich
description of an earlier era or contrasting legal regime’, thereby ‘satisfying the
criteria within the fields of anthropology or history in use of sources, triangulation,
and contextualization’ with the aim of illuminating ‘differences, choices, or
continuities when compared with contemporary domestic practice’ (Minow, 2013).
It follows from these definitions that a key feature of historical studies is that they
offer context to present-day practices. This is particularly relevant for the
Convention system, which has a rich and complex institutional history. For that
reason, knowledge of and insight into this history is crucial for understanding
current features of, or developments within the Convention system. For instance,
the current interpretation and application of the subsidiarity principle, one of the
two guiding Convention principles, cannot be understood without knowledge of
the coming into being of the Convention system and the historical development of
the role of the Court and the relationship between the Court and the States.
Similarly, a historical account of the role of a State in the drafting of the Convention
or the parliamentary debate leading up to the ratification of the Convention can
help to explain the stance taken by that particular State in current discussions on
the role and legitimacy of the Court. An eminent example of a study providing such
historical insights on the basis of extensive historical research, is a book by Bates
on the evolution of the Convention (Bates, 2010).® In this book, Bates provides a
detailed historical account, based on intensive archive studies, of the coming into
being of the Convention system up to the creation of a permanent court in 1998,
including reasons for the establishment of the Convention system, the attitude of
States at the time of ratification and landmark judgments of the first fifty years
that are still important today.*

2.2 Theoretical and Philosophical Methods

Like historical methods, theoretical and philosophical methods are about providing
context. However, in general, the aim in using these methods is rather different in
the sense that theoretical and philosophical methods are more about critically
contextualizing the case law of the Court than about offering an in-depth historical
understanding. In other words, theoretical and philosophical methods are often
used to deal with more normative or critical questions instead of descriptive or
explanatory questions.

3 Forasimilar, although broader, multidisciplinary approach, see e.g. Lambrecht (2022). For a historical
account of, but a different perspective on, the origins of the Convention system, see also Duranti
(2017).

4 There are also examples of historical studies on a particular Convention right or aspect of the
Convention system, see e.g. Johnson (2016) and the different contributions in Aust & Demir-Gtirsel

(2021).
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2.2.1  The Notion of ‘Theory’; Internal and External Frameworks

Before discussing such theoretical and philosophical approaches in more detail, it
is important to say a bit more about legal theory. Lieblich defines theory as the
‘general intellectual framework through which we think about law, or a certain
legal question ... the prism through which we analyse or assess a question’ (Lieblich,
2021). This shows that there is a difference between the notion of ‘theory’ as it is
used in social sciences and in legal research. As has been explained by Taekema, in
the social sciences, the theoretical framework provides the support for a descriptive
or explanatory question, advancing possible explanations or causes that need to be
investigated in empirical work (Taekema, 2018). In legal research, in her view,
theory can be considered to have a different function. The research questions legal
researchers aim to answer are often evaluative and normative in nature instead of
descriptive or explanatory. Consequently, for legal researchers the theoretical
framework also needs to provide the basis for the evaluation or proposed solution,
making the theoretical framework more a normative framework instead of an
explanatory theoretical framework (Lieblich 2021; Taekema, 2018). Importantly,
however, when it comes to researching the Convention system, both understandings
of the notions can play a role. It is certainly possible to conduct philosophical and
theoretical studies to provide insight into and explain the foundations and meaning
of human rights and their interpretation by the ECtHR, without taking a normative
perspective per se. Nevertheless, in this section we focus on the use of theoretical
frameworks as normative frameworks.

In this respect, the question may arise where such normative frameworks
come from. Westerman has argued that ‘the theoretical framework commonly used
by scholars who engage in doctrinal analysis is made up from the legal system
itself’ (Westerman, 2011). According to Westerman, taking such a view means that
‘the function of theory, namely to provide a guideline and perspective from which
the object can be described in a meaningful way, is exercised by the legal system
itself’. In other words, an internal framework is used for assessing the law.
Westerman’s view is, however, not the most common one. Often, the theoretical or
normative framework for assessing the law can be seen to be an external framework,
consisting of theories that find their origin in, for example, the social sciences or
philosophy.® Legal philosophy can play an important role in this respect as it can be
described as a collection of insights regarding central or fundamental concepts and
principles, or the ideas behind the legal order (Taekema & van der Burg, 2020).°

Avery clear example of how such an external approach can be used to study the
Convention system is a recent and important monograph by Heri (Heri, 2021).” In
this monograph, Heri assesses the treatment of vulnerability by the Court in the
light of philosophical-theoretical conceptions of vulnerability, thereby combining
classical analysis of case law with a theoretical approach. According to Heri, the

5 See further on this, including the difference between an internal and external framework, Taekema
(2018).

6  For a structured overview of the added value of legal philosophy in the context of legal doctrinal
research see Taekema & van der Burg (2022).

7 For less recent examples, see e.g. Dembour (2006), Letsas (2007).
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Court’s current approach to vulnerability consists of ad hoc protection of certain
individuals or groups, raising questions about the meaning of vulnerability and the
criteria for describing someone as vulnerable. To avoid oversimplifying an
applicant’s circumstances, vulnerability must, moreover, be a fleshed-out concept
with real standards that are applied and tested in each individual case. Heri’s
objective thereby is to further develop the concept by relying on philosophical
conceptions of vulnerability. In the end, this helps her create a conceptual
framework for vulnerability, which can guide the Court in improving its application
of the notion in its case law.

2.2.2  Critical Studies

Another prominent example of an external approach is a monograph by Theilen on
consensus reasoning employed by the Court (Theilen, 2021). Theilen critically
examines the Court’s case law, particularly its references to European consensus,
on the basis of human rights theory, including critical international legal theory.
The latter distinguishes Theilen’s study from Heri’s work on vulnerability. More
specifically, whereas Heri relies solely on a philosophical-theoretical framework,
Theilen also uses critical theory to assess the Court’s case law. Critical theory, such
as feminist legal theory, queer theory, or third world approaches to international
law,® aim to reveal concealed or disregarded ‘underlying power structures’, thereby
attempting to ‘unravel underlying policy choices, inconsistencies and inequalities’
(Hirsch Ballin, 2020). Thus, the key feature of critical approaches is to ‘expose the
relations between law and power’ (Lieblich, 2021). Consequently, they are often
more concerned with social or political reform.® However, research based on such
critical perspectives can also help to expose important aspects of the Court’s case
law that are not always illuminated when a classical legal analysis is conducted
(Taekema & van der Burg, 2022). To illustrate, although Theilen aims not only to
analyse and interpret the Court’s case law, but also to ‘denaturalize current social
arrangements so as to open up imaginative space for social transformation’ by
providing a new approach to consensus reasoning, their analysis of the Court’s
reference to European consensus provides in itself important new insights into the
consensus reasoning used by the Court.

2.3 Benefits and Pitfalls
The recent studies by Heri and Theilen are also interesting and important as legal
(human rights) research is sometimes criticized for not being explicit regarding the

8  For a detailed description and overview of such theories, see Bianchi (2016).

9  Theilen, for example, sees themselves as ‘interested in social transformation beyond merely
incremental adjustments to the status quo’ and held that from that perspective ‘it’s not enough to
make suggestions for how the ECtHR could change its reasoning, its role or self-image. We also
need to ask ourselves whether we want to pin our hopes of social transformation on the possibility
of those changes within the ECtHR occurring’ (Strasbourg Observers [5 May 2022]. Rethinking
European Consensus, Reimaging human rights. An interview with J. Theilen, https://strasbourgobservers.
com/2022/05/05/rethinking-european-consensus-reimagining-human-rights/ (last accessed
23 November 2022).
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chosen theoretical and/or normative framework (Bianchi, 2016; Hutchinson &
Duncan, 2012; Taekema, 2018). McInerney-Lankford, for example, has stated that

greater attention must be paid to the choices and values implied in human
rights legal research and the normative claims it makes, as well as the values
and assumptions it bases those upon. (McInerney-Lankford, 2017)

Expressly combining theoretical and philosophical methods with classical legal
analysis, as Heri and Theilen have done, can help to address this criticism. An
additional value is that work such as theirs provides a different perspective to
understanding the Court’s case law and the Convention system in general, thus
allowing to answer a wider range of research questions than single-method research
could support.

Nevertheless, there are also some pitfalls in conducting this type of research.
When relying on critical, theoretical or philosophical methods, account must be
taken of the fact that theories having their basis in social or political philosophy
can be rather abstract, necessitating the need for significant ‘translation’ and
further refinement if they are used to assess concrete legal developments (Taekema,
2018). This also touches on the fact that legal researchers may need to have
sufficient philosophical training or background to be able to give a good account of
philosophical arguments or theories.” Naturally, and as further discussed in the
following pages, this also applies to the methods discussed in the remaining part of
this article. Methods, including theoretical and philosophical methods, should
only be relied upon if they are necessary and suitable for answering the research
question and can be applied in a methodologically sound fashion.

3. ‘Classical’ Case Law Analysis

3.1 Deductive and Inductive Case Law Analysis

An important part of the scholarly work on the Court consists of — what can be
called - ‘classical’ analysis of the Court’s case. Very roughly this means that a
sample of judgments and decisions is studied qualitatively and systematically to
answer a research question that is related to the case law. Scholars often use this
method to discover patterns, definitions, standards and developments in the
Court’s reasoning.” In some studies, they do so by combining the method with
certain hypotheses or research questions that have been derived from theoretical
literature or social or political sciences. For example, based on political science
insights and theories about the separation of powers, Leloup hypothesized in a
recent study that the Court will take a particular stance in cases related to the role
of national courts vis-a-vis the national legislature. He then conducted a qualitative

10 For thisreason, Taeckema & van der Burg (2020), for example, wrote an article in which they explain
three general philosophical methods that, in their view, are most relevant and feasible for doctrinal

legal research.

11 Studies into the general principles of the ECHR generally make use of this method; see e.g. Gerards
(2023).
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case law analysis (QCA) to test the hypothesis, which helped him to arrive at a
deeper understanding of the Court’s approach (Leloup, 2021). In studies such as
Leloup’s, thus, a mostly deductive approach is taken.

Other scholars use a more inductive approach, studying the case law with the
aim of categorizing or making a typology of concepts or types of argument. For
example, scholars such as Loven, Beijer and Lavrysen have studied the Court’s case
law to see if different categories of positive obligations can be distinguished
according to their nature, to the type of cases in which the Court imposes them, to
their procedural consequences, and so on (Beijer, 2017; Lavrysen, 2016; Loven,
2022). Similarly, Gerards has analysed samples of judgments to detect and
categorize different uses of process-based review (Gerards, 2017). As the Court’s
case law is in constant flux and the Court’s approach to how it decides its cases is
subject to change, such inductive, qualitative analyses of a wide sample of case law
can be useful to discover certain developments in its approach. The method can be
used to find out, for example, how the Court gives shape to its proportionality or
balancing test in concrete cases (Smet, 2017), whether the margin of appreciation
still has the function that is traditionally imputed to it (Gerards, 2018), how the
Court uses its ‘consensus reasoning’ (Dzehtsiarou, 2015; Senden, 2011), whether
the Court has changed its approach towards certain States (Cali, 2016, 2018), how
the Court makes use of certain sources in its argumentation (Glas, 2017), when the
Court finds that the family life interests of migrants who are convicted criminals
must stand in the way of their expulsion to a third country (Hilbrink, 2017), or
how the Court deals with the protection of civil society and civic space (Buyse,
2019). Hence, classical, qualitative analysis of case law can help to make sense of
the abundant caselaw of the Court and may offer abetter insight in the development
and changes in the case law over time.

3.2 Developments in Classical Case Law Analysis — Managing Case Law Selections

The approach taken towards these ‘classical’, qualitative forms of case law analysis
has evolved over the years. This is not in the least due to the sharp increase of the
volume of case law. Where early ECHR scholars could (and necessarily had to) work
with very small samples of case law, as also observed by Brems (Brems, 2022),
nowadays the Court hands down more than 1,000 judgments each year.”> Making
selections of case law to be studied is therefore inevitable, and selecting a relevant
sample deserves significant attention. Today, most scholars give insight in the
number of cases they have studied, justify their choice of the period of time for
which a selection was made, as well as explain a number of other selection criteria.
Scholars often use the ECtHR’s digital database HUDOC as a basis for a first
selection of cases, for example according to certain Convention provisions (e.g.
Art. 10 ECHR) or based on a text search (e.g. entering search terms such as ‘narrow

12 See ECHR Overview 1959-2021, www.echr.coe.int; in the period 1999-2021, the average was 1,028
cases, while in the entire period between 1959 and 1999, the total number of judgments handed
down was just 837. Moreover, for some research purposes it may be important to also include
inadmissibility decisions, which come in even greater numbers; although the Court does not
distinguish between pre- and post-1998 decisions, the grand total of all inadmissibility or strike
out decisions handed down between 1959 and 2021 is 901,168 (i.e. 14,535 each year).
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margin of appreciation’, ‘public figure’, ‘expulsion’, etc.) (e.g. Arnardéttir, 2017;
Gerards, 2020). Usually they also make use of tools that are offered by the Court’s
Registry to facilitate the selection of potentially relevant cases, in particular the
classification system developed to indicate the ‘importance level’ of a judgment or
decision. Although this classification system is not fully reliable, it is mostly
undisputed that cases classified as ‘key cases’ and ‘level 1 cases’ are the most
important and interesting from a legal perspective, and therefore can usefully be
included in a sample (e.g. Arnardéttir, 2017)."* Many scholars further (or
alternatively) use scholarly literature and handbooks to identify core judgments
and decisions that will be of relevance to their analysis and then may make use of
the ‘snowball method’ to find more (Brems & Lavrysen, 2015). This method also
entails that they check the various judgments and decisions that are referred to in
the core judgments and decisions to see if these judgments and decisions contain
further references, and so on, until they have reached a saturation point. Finally, to
arrive at manageable sample sizes, scholars increasingly choose to select ‘case
studies’, which are usually understood to be thematically grouped cases that
- based on a study of literature and theory or a pilot study of cases — promise to be
illustrative or representative of certain phenomena or developments (e.g. Loven,
2022).

3.3 Developments in Classical Case Law Analysis — Growing Towards Empirical

Research
In the past, it seems that some scholars, based on their prior knowledge and
understanding of the case law, mainly selected a few cases as examples and
suggested that these were representative for the Court’s case law as a whole (e.g.
Alkema, 1988).' In more recent years, the analyses have become more methodical
and systematic, and the method has increasingly grown similar to some of the
empirical research we discuss in Section 4. Some researchers examine hundreds of
cases to see how certain concepts or standards are used, cataloguing characteristics
of these cases or using coding to make sense of them (e.g. Hilbrink, 2017; see
further Hall & Wright, 2008). In a further phase, they study the various categories,
classifications, interpretations or codes to see if they reveal any significant patterns
that confirm or reject a hypothesis, disclose a certain development, help to create a
typology, and so on.

More recently, Qualitative Case Law Analysis (QCA) has become en vogue,
which allows not only for creating insight in the case law selection and the
categories distinguished by the researcher, but also for controllable coding and
even for statistical analysis of the coded cases (e.g. Mol, 2021; see further e.g.

13  For the ‘importance levels’, see ECtHR. HUDOC FAQ: Frequently asked questions, available at https://
www.echr.coe.int/Documents/HUDOC_FAQ_ENG.pdf (last accessed 23 November 2022). It can
be wise to also include a number of cases of a lower importance level as a kind of ‘control group’,
however.

14 Alkema explained his limited choice as follows: ‘Completeness would require more than the aid of
a word-processor; it would call for a thorough rereading of all the case-law. That is not feasible.
Instead, I will briefly mention just a few decisions illustrating Drittwirkung and showing some of
its limitations and a few related aspects.’
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Schreier, 2014). QCA has a tendency to be deductive, especially when a codebook
with a set of coding instructions is drafted based on available theories and
hypotheses. For the inductive type of case law analysis that many ECHR scholars
find valuable, it is not well-suited. The reason for this is that in inductive case law
analysis it is not possible to make use of a predefined codebook; rather, codes and
classification are found and developed during the research process. Moreover, the
results still need significant interpretation and explanation, which sets the method
apart from some of the methods discussed in Section 4.2.

3.4 Pitfalls

It can be seen from the earlier text that ‘classical’ case law analysis has a value of its
own in discovering and describing developments and patterns in the Court’s case
law, but there are also many vulnerabilities. The greatest challenge is that the
strongly interpretative activity of reading, analysing and classifying case law hardly
can be undertaken in a fully objective manner (Scheinin, 2017). Researchers,
especially when working on their own, can easily fall victim to confirmation bias. In
addition, they may read the cases from their own political or ideological perspective
without that being clear to the outside reader, or they may disagree on contextual
factors that may explain certain outliers or developments in the Court’s case law
(McInerney-Lankford, 2017). Indeed, a recent polemic between scholars has
demonstrated how differently certain turns of phrase and arguments can be
understood in the Court’s judgments and dissenting opinions when the authors
have different views of certain core Convention notions or a conflicting
understanding of certain historical and political developments (Helfer & Voeten,
2020, 2021; Stone Sweet et al., 2021a, 2021b).

Theoretically it would be possible to conduct replication studies to check the
interpretations provided in a study, but in practice, this is seldom done. As part of
the polemic mentioned earlier, for example, some replication has been tried,
facilitated by the original study being open about the cases studied and the
interpretations and codes used. However, because of the conflicting views just
mentioned, the result mainly has been that there are now juxtaposed readings of
the same case law. Moreover, systematic replication studies also are not generally
considered a useful activity; they are time-consuming and for scholars there is little
to be gained from them. When scholars do not have full confidence in the reliability
or quality of another scholar’s findings, they seem to prefer to produce a qualitative
counter-study of their own or study a different sample of case law.

4. Empirical Methods

As noted previously, qualitative analytical research methods lie at the heart of
much of the research undertaken by ECHR scholars and form the bulk of the
research into the Court’s case law. Over time, scholars also started to make use of a
variety of qualitative empirical research methods that can capture the experiences,
behaviours, perceptions or attitudes from Court officials and from other actors and
persons engaged with the Court (Webley, 2010). As observed elsewhere, such
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empirical methods in general, and interviewing in particular, have gained
prominence and ‘the appetite for empirical work [in the field of legal studies] has
grown rapidly’ (Jaremba & Mak, 2014). Often, Convention scholars combine these
methods with more ‘traditional’ methods such as those discussed in Sections 2 and
3. For example, Cali et al. have relied on empirical methods and used external
frameworks as offering benchmarks in developing a particular theory on the
legitimacy of the ECtHR (Cali et al., 2013). Furthermore, empirical methods can be
useful to explain or give meaning to the outcomes of other types of studies,
including those that use classical qualitative as well as quantitative analysis. For
that reason, we offer a brief overview of the various empirical methods that are
(increasingly) frequently used in studying the Convention system. Section 4.1 is
devoted to the often-used qualitative empirical methods of observation and
interviewing, while Section 4.2 turns to the use of statistical information and
machine learning methods.

4.1 Observation and Interviewing

4.1.1  Function and Use

As a research tool, ‘observation’ can help achieve a rich understanding of the Court
and its practices. For example, it allowed Yildiz to construct a ‘legal culture-based
explanation’ for why court room practices, that is, public hearings, (continue to)
differ between the European Court and the Inter-American Court of Human Rights
(Yildiz, 2019). While previous scholarly work discusses the different historical,
institutional and political contexts of the two regional human rights systems,
Yildiz added to this by attending and observing public hearings. This method
allowed her to elucidate how these distinct contexts have influenced court room
practices, in particular the roles afforded to victims and civil society organizations,
and why such practices have persisted over the years.

In addition to attending public hearings, Yildiz conducted in-depth,
semi-structured interviews with various actors at the two respective Courts to
further explain the ‘way these Courts function [and] their cultural and institutional
ethos’. Like Yildiz, many others have resorted to interviews to obtain an ‘inside’
view of how the Court system operates (e.g. Murray, 2020). To mention just a few
examples out of many, Hodson has analysed a sample of the Court’s case law to
uncover the frequency and type of NGOs that act as legal representatives for
applicants. In a second research stage, she interviewed actively litigating NGOs to
further understand their motivations and practical experience relating to
Strasbourg litigation (Hodson, 2011). Similarly, interviews with Convention
insiders have been conducted to build a ‘user’ perspective of the pilot-judgment
procedure (Kindt, 2018) or to ascertain ‘first-hand’ perspectives on the remedial
practices of the Court (Donald & Speck, 2019). Other interview-based studies have
been conducted in an effort to better understand the friendly settlement procedure
of the Court (Fikfak, 2022) and to uncover the use and perceived impact of Rule
9(2) Communications submitted as part of the execution process of the Court’s
judgments (Erken, 2021).
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While some scholars like Hodson target a particular group for their interviews,
others can be seen to include a wide range of actors in their research design to
obtain an all-round view of a particular phenomenon under study. Single papers
may draw on interviews with ECtHR Judges, members of the Court’s Registry and
lawyers that bring cases to the Court (Fikfak, 2022; Yildiz, 2019), while others
include a variety of domestic actors, like national judges and politicians who engage
with the Court (Cali et al., 2013). Others, yet again, rely on the input from staff
from the Department for the Execution of Judgments of the ECtHR, State
representatives and civil society actors (Erken, 2021).

4.1.2  Benefits and Pitfalls

The added value of these empirical research methods is clear: they allow researchers
to get a glimpse into the ‘black box’ that is the Court, and gain a greater
understanding of its functioning, procedures and views of those working within
the system. Observations and interviews help to ensure that theory and practice
are brought closer together and assessments of the workings of the system as well
as possible solutions to improve it are well grounded. Again, however, there are
some pitfalls related to this type of empirical research. One of these is its subjective
nature; both the interviewer or observer and the actors included in the study are at
its very centre and as such can influence the outcomes of the study to a great
degree. Another researcher who sets out to study a similar phenomenon in a similar
way might achieve different results or may receive different answers to their
questions. Additional challenges are related to selecting interviewees and finding
sufficient respondents, drafting good interview questions, conducting interviews
in a proper manner, transcribing and coding them adequately, and describing and
analysing the results (Webley, 2010). Moreover, there are limits to the extent to
which the findings are representative for the large issue under study. Associated
with this is the difficult question of when and why a researcher may decide that
enough data was gathered. Hence, the often-repeated mantra about being explicit
and transparent about research choices made particularly applies to the use of such
qualitative empirical research methods.”

4.2 The ‘Quantitative Turn’in ECHR Scholarship and ‘Predicting’ the Court’s Judg-
ments

4.2.1  Statistical and Machine Learning Methods

The most recent and perhaps most innovative addition to the methodological
toolbox of the ECHR scholar is the use of quantitative and predictive research
methods. Such methods equip researchers to systematically and quantifiably
analyse trends in the Court’s ever-increasing and voluminous case law and to draw
generalized conclusions. This allows ECHR scholars to consider the bigger picture;
to look at the forest instead of a number of trees. In addition, machine

15 It is good practice, for instance, to publish interview questions as a separate annex to increase
transparency of the study done and to allow other research to build on the findings. This is, for
instance done by Kindt (2018).
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learning-driven research increasingly allows researchers to not only analyse, model,
categorize and explain the Court’s case law, but even to predict the Court’s future
judgments.

In order to explain for what research purposes legal scholars can use
quantitative research methods, it may be useful to compare this approach to the
use of qualitative empirical methods. Quantitative research can be described as
allowing researchers to wuncover frequencies, relations, correlations and
comparisons that are observable and measurable (Webley, 2010). Although the two
types of empirical case law analysis can and are easily combined, for reasons of
clarity, we focus only on quantitative analysis in the present section — examples of
qualitative methods have been discussed in Sections 3 and 4.1.

Generally speaking, statistical information about the performance of the
Court is highly relevant for ECHR scholars. In order to assess the workings and
effectiveness of the Court, it is vital to have a sense of the Court’s performance that
can be expressed in numbers. Which States are frequently brought before the
Court, and which States are frequent violators of Convention rights? What type of
systemic problems give rise to repetitive violations and what is the status of the
execution of judgments? Such questions can be answered by means of relying on
statistical data offered by the ECtHR itself, or through datasets that have been
built by researchers themselves from the HUDOC database. For her study on
friendly settlements, for instance, Fikfak created a major dataset that includes all
the friendly settlements before the Court from the 1980s to 2020. Conducting a
statistical analysis of the sample, she has shown how this procedure mostly favours
the States that most frequently violate the Convention (Fikfak, 2022).

Studies such as the one conducted by Fikfak still mostly rely on manually
collected and coded data and result in descriptive statistics.'® The age of big legal
data now also allows researchers to use computerized techniques to collect case law
and machine learning techniques to study the available case law data. To illustrate,
Medvedeva et al. have written a computer programme that can analyse the texts of
ECtHR judgments and categorize them (Medvedeva et al., 2019). In addition to
being very useful in conducting quantitative analysis of case law to discover
patterns or for purposes of categorization, as mentioned earlier, such machine
learning programmes can even train a computer to offer predictions about the
Court’s future case law. So far, this has allowed the researchers to predict with 75
per cent accuracy whether the Court will decide that a particular article of the
ECHR was violated, or not. The little robot Juri gives a ‘face’ to this new technique
to study the Court. Based on the prediction algorithm written by the researchers,
Juri publishes its predictions every month as to whether it expected the Court to
find a violation in a particular case (Medvedeva et al., 2020).""

4.2.3  Benefits and Pitfalls
Statistical and machine learning methods can be of great value in searching,
categorizing and discovering patterns and developments in the Court’s case law.

16 This general observation was made in Medvedeva et al. (2019).
17  See https://jurisays.com/.
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For example, to be able to predict the outcome of a case before the Court, an
algorithm must be trained on large amounts of information of previous judgments
to allow it to learn which factors played a role in reaching that outcome. In using
this information, machine learning can help identify such factors and can come to
a more detailed categorization of judgments based on new patterns it discovered
(Medvedeva, 2022). This may ultimately improve the starting point of the
qualitative work of many ECHR scholars and reduce their need to study each and
every case individually.

However, it is important to remain aware of the limitations of these research
methods. Most importantly, quantitative data and research are sometimes thought
to be fully neutral and independent, especially when compared to qualitative
research. Yet, individual choices are still made when collecting data, coding and or
training an algorithm, which inevitably influence results. In particular, researchers
will make choices about the data to be used (e.g. a sample (Hodson, 2011)) or the
entire dataset (e.g. Cliquennois & Champetier, 2016) and what is included or
excluded in the dataset (e.g. all cases or merely the English-language judgments,
leaving those only available in French aside, hence excluding most cases against
certain countries, such as France, Belgium and Luxembourg). As Fikfak has
explained, sometimes this may lead to uneven results. Such odd outcomes raise
obvious questions about what the algorithm in the study was being “fed”, i.e. what
decisions it was learning from in order to establish the relevant predictors, how
these decisions were selected and whether cases against [a certain State] were
over-represented. (Fikfak, 2021)

5. Conclusion

In this contribution we have aimed to unpack the toolbox of scholars studying the
Convention system and the case law of the ECtHR. This toolbox proves to be richly
filled with a wide array of tools, and its contents have been added to continuously
over the past years. Historical, philosophical, theoretical and ‘classic’ deductive and
inductive case law research have dominated the field for a long time, but nowadays
it can be seen that these methods have been supplemented by many more empirical
methods, ranging from QCA and observations or interviewing to statistical analysis
and machine learning.

We submit that thereis great valuein therichness of the toolbox. ‘Old-fashioned’
tools such as classical, QCA still have great value for answering research questions
related to understanding the Court’s case law, to detecting trends and developments
in the judgments, and to identifying, typifying and defining certain standards,
concepts and tests. Similarly, historical, philosophical and theoretical methods
continue to be important for offering descriptive and normative frameworks to
understand and criticize the Court’s work and to offer contextual and conceptual
insights that are much needed in explaining developments in its approach. Newly
added tools such as observation and interviewing are equally of great value, as they
can give in-depth and qualitative insights in the perspectives and experiences of
actors involved in the system and thus in the everyday (dis)functioning of certain

14 Law and Method 2023
doi: 10.5553/REM/.000072



Dit artikel uit Law and Method is gepubliceerd door Boom juridisch en is bestemd voor anonieme bezoeker

The Expanding Methodological Toolbox of the ECHR Scholar

procedures or practices. Finally, although the brand-new tools of statistical research
and machine learning still have to be tried and tested, it is clear that they have
significant potential in assisting ECHR researchers to do part of the categorization
and pattern-discovering work that now is still often done manually.

Based on these findings alone, it might be expected that we see nothing but
promise and progress in ECHR research. Nevertheless, we also have pointed out
some weaknesses, limitations and pitfalls for all of the methods discussed. Some
general issues relate to difficulties in data(set), sample and case-study selection, to
risks of bias and subjectivity, to problems related to a lack of procedural and
substantive insight and context-sensitivity in reading and interpreting the case
law of the Court, and to the need for clarity and transparency to be offered about a
scholar’s normative preferences or the theoretical or philosophical traditions on
which that scholar builds. Although these pitfalls certainly exist, it seems to us that
over the past years, significant progress has been made in this respect. We have
seen that many studies pay much explicit attention to matters of choice and
application of methods and offer clarity and openness about the samples, sources
and analytical or theoretical approach. More recently, moreover, the increasing
popularity of systemic methods of case law analysis helps to address - to a certain
degree — the challenges of interpretative subjectivity.

Surely many more challenges can be mentioned than those addressed in our
contribution. In particular, we expect that scholars may hesitate to try a new
method because of a lack of knowledge or experience, and thus may not be able to
answer certain research questions for which they are needed. Similarly, we see that
certain important research questions necessitate a combination of tools that is
impossible for a single or monodisciplinary researcher to handle, and teamwork
may be needed. There is therefore much need of proper training of both junior and
senior scholars in the application of the different tools and in understanding their
values and limitations. In addition, we think there is great value in an open
exchange of information and experiences in using the various methods, in offering
and receiving constructive criticism to the approaches used and, where needed, in
building teams of scholars with different methodological expertise to work together
on research projects.
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