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 Th e Dutch Response to Climate Change 

 Evaluating the Netherlands ’  Climate Act 
and Associated Issues of Importance  

    OTTO   SPIJKERS     AND     SOFIE   OOSTERHUIS     

   I. Introduction  

 Th is chapter provides an analysis of the substantive and procedural elements of 
the Netherlands Climate Act ( ‘ klimaatwet ’ ) 1  and the Netherlands Climate 
Agreement ( ‘ klimaatakkoord ’ ). 2  First, the Act itself is introduced and then it is 
critically assessed on its compatibility with international legal obligations bind-
ing on the Netherlands, in particular obligations based on the Paris Agreement. 3  
Special attention is paid to the role of public participation in the implementation 
of the Act. 4  We will then look at the Netherlands Climate Agreement and will 
again pay special attention to the role of public participation in the draft ing and 
implementation thereof. Th rough this Climate Agreement, governmental bodies, 
companies and civil society organisations in the Netherlands commit themselves 
to take specifi c measures to combat climate change. A separate section is devoted 
to the relationship between the Climate Act and Agreement, and the  Urgenda  
litigation. 
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 Th e three instruments discussed  –  the Climate Act, the Climate Agreement 
and the judgments in the  Urgenda  case  –  are closely related to each other. 5  Th e 
Climate Act binds the government in its relationship with Parliament and the 
Senate. Th e Climate Agreement consists of a series of non-legally binding commit-
ments made by governmental bodies, companies and civil society organisations 
in the Netherlands. Th e Act and the Agreement have the same goal  –  to reduce 
greenhouse gas emissions from the Netherlands  –  but they operate in parallel 
and have been draft ed simultaneously through separate processes. A third devel-
opment, which again runs in parallel with the other two, is a tort case, initiated 
against the State of the Netherlands by a foundation called Urgenda. 6  Th e District 
Court, 7  the Appeals Court 8  and the Supreme Court all agreed with Urgenda that 
the State of the Netherlands is legally obliged to do more than it currently does 
to combat climate change. 9  Th is tort claim is not based on either the Climate Act 
or the Climate Agreement, because the initiation of this case, which occurred on 
18 December 2013, pre-dates the adoption of both the Act and the Agreement. 10  It 
also pre-dates the entry into force of the Paris Agreement. Initially, Urgenda could 
thus not rely on any of those legal instruments; instead, its claim was based on a 
combination of Dutch domestic civil law  –  primarily Article 162, Book 6 of the Dutch 
Civil Code 11   –  and European and international (human rights) law  –  primarily 
Articles 2 and 8 of the European Convention on Human Rights (ECHR). 12  Even 
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though the Climate Act and Agreement are formally unrelated to the  Urgenda  
litigation, all three of these set greenhouse gas emissions reduction targets to be 
met by the Netherlands before a certain deadline; thus, they are closely linked to 
each other.  

   II. Th e Netherlands Climate Act  

   A. Introduction  

 Th e Climate Act has been approved by both Parliament and the Senate. It was 
subsequently signed into law by the King, was published 13  and entered into force 
1 September 2019. 14  Th e Act aims to provide a long-term legal framework for 
policy-making relating to climate change in the decades to come. 

 Looking at the  travaux pr é paratoires  15  of the Act, it is interesting to compare 
the initial proposal of the Climate Act (First Draft  of September 2016) 16  with 
the revised versions (the Second Draft  of January 2017 17  and the Th ird Draft  of 
December 2018 18 ) and see what motivated the changes that were made. 19  

 Th e Act sets three general targets. First, it is stipulated that greenhouse gas 
emissions from the Netherlands must be reduced by at least 95 per cent in 2050 
compared to 1990 levels in order to bring a climate-neutral society within reach. 
Th is target was included in the initial draft  and has not been changed. 20  

 Second, an intermediate goal is set: a signifi cant reduction of greenhouse gas 
emissions from the Netherlands must already be reached by 2030, again measured 
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  21    First Draft , art 3(1); and Second Draft , art 3(1).  
  22    Th ird Draft , art 2(2).  
  23    See, eg, Explanatory Memorandum as Amended Following the Advice of the Advisory Section of 
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  29    ibid art 1.  
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against 1990 levels. Th is intermediate goal was fi rst set at 55 per cent 21  and was 
later changed to 49 per cent. 22  Th e reason for the change was that the latter target 
was felt to be more in line with European ambitions. It was thought that if the 
Netherlands set the target at 55 per cent for 2030, while neighbouring countries 
were less ambitious, then this would carry too great a risk of economic leakage 
eff ects. In this context, the metaphor of the  ‘ waterbed ’  is oft en used: if one state 
is too ambitious and is pressing down too hard, then the  ‘ water ’  simply leaks to 
another part of the bed, ie, to the state with less ambitious targets. 23  Th at is why 
the target was lowered to 49 per cent. Th e challenge was thus to fi nd an ambi-
tious reduction target, without placing the Dutch economy at a competitive 
disadvantage. 24  

 And third, it was stipulated, in the initial draft  of the Climate Act, that the 
share of renewable energy must be 100 per cent by 2050. 25  Th e Act borrowed 26  the 
defi nition of  ‘ renewable energy ’  from the European Union (EU), which defi ned 
it as  ‘ energy from renewable non-fossil sources, namely wind, solar, aerothermal, 
geothermal, hydrothermal and ocean energy, hydropower, biomass, landfi ll gas, 
sewage treatment plant gas and biogases ’ . 27  Th is target was replaced, in the revised 
version of the Act, by a new target: to achieve complete CO 2 -neutral electricity 
production by 2050. 28  Renewable energy is defi ned as  ‘ energy from renewable 
sources ’ ; CO 2 -neutral energy production is defi ned as  ‘ electricity production in 
which no greenhouse gases are released into the atmosphere ’ . 29  Th e diff erence 
between the two is that CO 2 -neutral electricity production can be achieved by 
compensating carbon emissions with carbon removal, whilst a target of 100 per cent 
renewable energy requires a complete elimination of all non-renewable energy. 
Th e motivation behind this change is worth quoting: 

  Th e reason for this change lies in the fact that the term renewable energy has too wide 
a scope. It involves many diff erent processes, whereby it is conceivable that the use of 
non-renewable sources remains necessary for certain of these processes. For example, 
it is not clear whether aircraft  can fl y entirely without (bio)kerosene by 2050. In view of 
this uncertainty, a goal for 100% renewable energy in 2050 is currently not realistic. 30   

 To achieve these long-term targets, the government committed itself to produce a 
Climate Plan ( ‘ klimaatplan ’ ) every fi ve years. 31  In brief, the Climate Plan contains 
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  33    Th ird Draft , art 3(2).  
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  35    Th ird Draft , art 6. Earlier draft s also required the production of an annual Climate Report 
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the main points of the climate policy to be pursued, aimed at achieving the objec-
tives referred to above, for the next fi ve years, and it gives overall direction to 
climate policy for the following 10 years. Th e fi ve-year cycle is in line with the 
obligations that the Paris Agreement imposes on the contracting parties. Looking 
ahead to the next 10 years promotes the consistency and predictability of Dutch 
climate policy. 32  

 Th e Climate Plan must also contain a list of concrete measures that need to be 
taken in order to achieve these objectives. It must estimate the expected share of 
renewable energy and the expected saving on primary energy use. An overview of 
the most recent scientifi c insights relating to limiting climate change must also be 
provided in the Plan. Th e government must further provide an update on global 
and European developments in the fi eld of climate change mitigation, and off er an 
honest assessment of the consequences of the government ’ s climate policy for the 
fi nancial position of households, businesses and governments. 33  Th e latter, which 
was added to the Climate Act in the revised version, is meant to ensure   ‘ draagvlak ’ , 
a typical Dutch word that can be roughly translated into English as  ‘ public 
support ’ . 

 Th e Netherlands Environmental Assessment Agency ( ‘ Planbureau voor de 
Leefomgeving ’ ) must publish a Climate and Energy Exploration ( ‘ klimaat- en 
energieverkenning ’ ) once a year. 34  Th is is a scientifi c report on the eff ects of the 
implementation of the climate policy in the previous calendar year. At the very 
least, this report must contain an overview of actual greenhouse gas emissions, 
and the developments and measures that have had an impact on greenhouse 
gas emissions. 35  Th e Netherlands Environmental Assessment Agency (NEAA), 
which was established in 2008, inter alia conducts independent research on the 
consequences of the government ’ s environmental policies. It is autonomous, 
but is formally part of the Netherlands Ministry of Infrastructure and Water 
Management. Instead of creating a brand-new agency, the NEAA was seen as the 
obvious institute to carry out this new task under the Climate Act, ie, to annually 
produce a Climate and Energy Exploration. 

 According to the earlier draft s, it was envisaged that the government would 
also draw up an annual Climate Budget ( ‘ klimaatbegroting ’ ), indicating which 
concrete policy measures the government expected to take. 36  Th e Climate Budget 
was supposed to provide insight into how much greenhouse gas is emitted that 
year and how this relates to achieving the targets in the Climate Plan. In the 
revised version of the Climate Act, the provisions relating to the Climate Budget 
were replaced with a provision on a so-called Climate Memo ( ‘ klimaatnota ’ ). 37  
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  41    Discussion of Climate Act in the Senate, 21 May 2019, available at:   https://www.eerstekamer.nl/
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Th e minister must send a Climate Memo to both chambers of the States-General 
(Parliament and the Senate). Th is Climate Memo must provide the overall picture 
of the implementation of the climate policy, as described in the Climate Plan; an 
overview of the consequences of this climate policy for departmental  budgets; 
and an overview of the fi nancial consequences of signifi cant developments in 
climate policy that deviate from the Climate Plan, for households, companies and 
governments. 

 A second draft  of the Climate Act provided for the establishment of a Climate 
Commission ( ‘ klimaatcommissie ’ ), modelled aft er the UK Committee on Climate 
Change. 38  Th is Commission was meant to provide authoritative advice, but this 
was removed from the third draft . Instead, the Commission ’ s tasks were assigned 
to an already-existing institution: the Council of State. Th e Advisory Division of 
the Council of State must be consulted on the Climate Plan and on the Climate 
Memo. 39  

 From the above, it becomes clear that the Climate Act is a framework law 
( ‘ kaderwet ’ ), which is to a large extent  ‘ empty ’ . It only sets very generally formu-
lated targets, but it does not say anything about how these targets are to be 
achieved, what specifi c measures need to be taken, what the fi nancial and other 
consequences might be and so on. All this must be provided later by the Climate 
Agreement (more on this below) and the Climate Plans that are to be adopted 
every fi ve years. 

 An oft en-heard critique is that the Climate Act contains only procedural rules 
on how to come to an agreement, but does not constitute an agreement itself. 40  Th is 
does not accord well with one of the foundational principles of Dutch democracy, 
namely that substantive rules should, as far as possible, be laid down in formal 
legislation and should not be left  to lower laws and regulations, let alone to policy. 
Democratic control is then bypassed. 

 Another oft en-heard criticism is that adopting a framework law would be a 
convenient way to avoid having to make diffi  cult decisions. Th is criticism is rein-
forced by the fact that the Climate Agreement, which is not a democratically 
established law,  does  contain the  ‘ hard ’ , substantive, material and concrete agree-
ments and objectives. Th is Climate Agreement was adopted with little involvement 
of Parliament (more on this below). 41  

 Jesse Klaver, leader of the Green Party (Groenlinks) and one of the initiators 
of the Climate Act, explained why he chose to give the Climate Act the shape of a 
framework law: 

  [T]ackling climate change will take at least another thirty years. Th is path that we take is 
not an easy one. Th e only thing I know for sure is that we can get there, if we agree with 



Th e Dutch Response to Climate Change 181
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each other on the rules of the game. Th at is what this law does  …  As soon as we start 
discussing concrete measures, you will immediately see the diff erences come to the fore. 
But there too, I have hope that we will fi nd each other. I think this Climate Act helps us 
achieve such agreement. Th at is why we chose a framework law. 42   

 In other words, the Climate Act is a useful fi rst step that will facilitate future 
discussions.  

   B. Public Participation  

 In the First Draft , the word  ‘ participation ’  was not mentioned. In the Second Draft , 
a special provision on participation was added. 43  Th e addition of this provision on 
public participation is justifi ed as follows by the draft ers of the Act: 

  [Th is article] is an expression of the general principle that the Government must involve 
society in the preparation and implementation of regulations. By explicitly incorporat-
ing this principle into the Act, it is possible to expressly address the Government about 
this. Th e basic idea of [this article] is that consultations are to be held with all relevant 
parties for the implementation of this Act. Th e consultation therefore not only concerns 
the draft ing of the Climate Plan and the Climate Budget, but also the implementation of 
the measures included therein. 44   

 Article 8 of the Climate Act prescribes that regular consultations are to be held, 
with  ‘ administrative bodies of provinces, water boards, municipalities and other 
relevant parties ’ , for the implementation of this Act. Article 5(2) of the Climate 
Act is also important to mention, which declares section 3.4 of the General 
Administrative Law Act of the Netherlands ( ‘ Algemene wet bestuursrecht ’ ) to be 
applicable to the preparation of the Climate Plan and adds that  ‘ views [on the 
Climate Plan] can be put forward by everyone ’ . 45  Th is section contains rules for 
a  ‘ uniform public preparation procedure ’ , with a focus on public participation 
therein. 

 Rob Jetten of the Liberals (D66), one of the initiators of the Climate Act, said 
that one of the challenges in relation to public participation was to avoid a scenario 
where only the  ‘ usual suspects ’  would participate and exploit the possibilities for 
citizen participation. To avoid this, he suggested that Parliament could try to 
involve more people in decision-making by organising hearings and round tables. 
In his view, the greatest potential for public participation was in regional and 
provincial decision-making. At this  local  level, energy transition strategies were 
already being prepared. Th is was, he explained, an excellent opportunity to involve 
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  46    Discussion of Climate Act in the Senate, 21 May 2019 (translation from the Dutch original by the 
authors).  
  47    ibid.  
  48    See also       Anne   Vos    and    Valerie   van  ’ t Lam   ,  ‘  Heeft  de Klimaatwet toegevoegde waarde naast de al in 
ontwikkeling zijnde Omgevingswet en het Klimaatakkoord ?   ’  ( 2018 )  76      Bouwrecht    507   .   

as many people as possible, at the local and regional levels, in deciding what the 
region ’ s objectives should be for sustainable energy generation. What means are we 
prepared to use ?  Wind ?  Sun ?  Are there other options ?  Where exactly in our region 
do we want to place the next wind turbine or solar panel ?  Such questions are best 
discussed at the regional level. 

 In Jetten ’ s view, the big test for citizen participation in climate policy will arise 
in the context of the energy transition in the coming years.  ‘ You can see that by 
trial and error we are learning how to take our citizens onboard in a good way ’ , he 
concluded, and one must not forget  ‘ to manage their expectations ’ . 46  His colleagues 
in the Green Party had some good advice for him: 

  One of the things we learned in our past experience with citizen participation is that 
people, who initially have opposite views on something, can get much closer to each 
other if you choose a form of participation that involves deliberation and dialogue 
instead of a form which encourages disagreements, like a debate. 47   

 Article 8 of the Climate Act does not detail the exact method of participation to be 
used and thus it certainly allows for deliberation and dialogue. 

 Th e provision on public participation in the Climate Act constitutes an impor-
tant bridge between the Act and the Climate Agreement. It provides the Climate 
Agreement with a legal foundation. In other words, the adoption of the Climate 
Agreement can be seen as the implementation of Article 8 of the Climate Act. 48    

   III. Th e Climate Act and its Compatibility 
with International Law  

 Before we begin our discussion of the Climate Agreement, let us assess whether 
the Climate Act is good enough to ensure the Netherlands meets its interna-
tional obligations. In 2015, the Netherlands, both as an EU Member State and in 
its own capacity, became party to the Paris Agreement. In the Paris Agreement, 
states committed themselves to limiting the global average temperature rise to well 
below 2 ° C compared to pre-industrial levels, in an attempt to mitigate the risks 
and impact of climate change. Th e Paris Agreement is a framework agreement 
and covers issues relating to climate mitigation, climate adaptation, fi nancing and 
capacity-building. Th e Climate Act aims to provide a domestic law framework that 
assists in the implementation of the obligations under the Paris Agreement, at least 
with regard to the so-called mitigation elements. On 6 March 2015, Latvia and the 
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European Commission submitted the following Intended Nationally Determined 
Contribution of the EU and its Member States under the Paris Agreement. 49  
Th ey did so on behalf of the EU and all its Member States: 

  Th e EU and its Member States are committed to a binding target of an at least 40% 
domestic reduction in greenhouse gas emissions by 2030 compared to 1990, to be 
fulfi lled jointly.  

 Th e international (Paris) and domestic (Climate Act) legal frameworks must 
 operate as one and must not run separately. Th e procedures and deadlines in the 
Dutch Climate Act are thus, where possible, aligned with the procedures and 
 deadlines of the Paris Agreement, and the climate policy of the EU. For  example, 
the aim is to coordinate the periods for the fi ve-year Climate Plans with the peri-
ods that apply to the Intended Nationally Determined Contributions (INDCs) 
introduced in the Paris Agreement. 

 We must also refer to the Sustainable Development Goals (SDGs). 50  In 2015, 
essentially all states in the world got together, at the United Nations General 
Assembly in New York, to adopt a set of 17 goals and related targets, which 
together constituted a global ambition to strive towards more sustainable develop-
ment. All states committed themselves to use these aspirational and global targets 
as a basis for the development of national development strategies. It is thus a bit 
surprising that little reference is made to the SDGs in the  travaux pr é paratoires  of 
the Climate Act or in the  Urgenda  litigation (for more on the latter, see below). 
Th is could be explained by the fact that the SDGs are only aspirational and not 
legally binding. But despite their legally non-binding character, they have proved 
in practice to successfully motivate states to strive towards achieving their ends, 
and to constantly monitor and report on progress in doing so. Th is is something 
many legally binding treaties fail to achieve. 51  

 Sustainable Development Goal 13 (SDG13) is of particular note for the present 
purposes. It calls on all states to take urgent action to combat climate change and its 
impacts. Target number 2 of SDG13 requires all states to  ‘ integrate climate change 
measures into national policies, strategies and planning ’ . It could be argued that 
the Climate Act provides the framework for the Netherlands to meet this inter-
national SDG target. Th e indicator of progress in realising this target is as follows: 

  [It is to measure] the number of countries that have communicated the establishment 
or operationalization of an integrated policy/strategy/plan which increases their ability 
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to adapt to the adverse impacts of climate change, and foster climate resilience and 
 low greenhouse gas emissions development  in a manner that does not threaten food 
production (including a national adaptation plan, nationally determined contribution, 
national communication, biennial update report or other). (Emphasis added) 52   

 Individual countries are urged to report regularly on the progress they make 
in contributing to the global eff ort to realize these SDG13 targets. In the latest 
progress report of the Netherlands, one reads that, in realising the SDGs, the over-
all picture is that the Netherlands is doing well compared to many other countries, 
but that there are some  ‘ points for attention ’ , particularly in the areas of the envi-
ronment, energy and especially climate. 53  Indeed,  ‘ of all European countries, the 
Netherlands has the fi ft h highest greenhouse gas emissions per capita ’ . 54  How can 
the Netherlands do better ?  Th e progress report does not tell us more than  ‘ climate 
policy is an important issue for the new government ’ . 55  

 Finally, it is important to mention international human rights law. Increasingly, 
human rights courts and tribunals refer to a human right to a healthy environ-
ment, and see some of the consequences of climate change as a direct threat to 
the enjoyment of this right. Somewhat surprisingly, perhaps, not much reference 
is made to human rights in the  travaux pr é paratoires  leading up to the adoption 
of the Climate Act. However, human rights law did fi gure very prominently in the 
 Urgenda  litigation, especially at the Appeals and Supreme Court stage.  

   IV. Th e Climate Agreement  

 Before we get to our discussion of the  Urgenda  litigation, we shall look at the 
Climate Agreement. Again, the focus will be on public participation. 

   A. Introduction  

 Th e Netherlands Climate Agreement sets out the Dutch implementation strategy 
for its obligations under the Paris Agreement. Th e measures included in the 
Climate Agreement aim to reduce Dutch CO 2  emissions by at least 49 per cent 
in 2030 compared to 1990 levels. 56  Unlike the Climate Act, the Climate 
Agreement was negotiated by private and public parties together, not by the 
legislator alone. More than 100 parties were involved in the negotiation process. 
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Th ese included environmental organisations, academic institutions, companies, 
representatives of industries, trade unions, governmental organisations and 
the fi nancial sector. Th e Ministry of Economic Aff airs and Climate Policy and 
the Social and Economic Council (SEC) supervised these negotiations. Th e 
Climate Agreement was announced in October 2017 by the Dutch government 
in its coalition agreement. 57  Th e Minister of Economic Aff airs and Climate 
Policy gave the starting shot for the negotiations in his letter to Parliament of 
23 February 2018. 58  With this letter, the Minister set out the framework for the 
Climate Agreement. Th e fi rst framework of the Agreement was presented to 
Parliament on 10 July 2018, 59  and a fi rst draft , outlining the specifi c measures, was 
presented on 21 December 2018. 60  A fi nal version of the Climate Agreement was 
presented on 28 June 2019, aft er which the parties had to confi rm their commit-
ment to the Climate Agreement with a signature. 61  Th e government submitted 
the Climate Agreement to Parliament for approval. Th e Senate was not involved 
in this procedure because it is only involved in legislative procedures, and the 
Agreement is not a legislative act. Th e debate in Parliament on the Climate 
Agreement was held on 3 July 2019. 62  Parliament called for diff erent motions, 
which were voted for on 4 July 2019. Most of the passed motions stipulated a fast 
implementation of the Agreement and a further assessment of its fi nancial implica-
tions. Th e Labour Party (Partij van de Arbeid) and the Green Party (GroenLinks) 
demanded some further changes before supporting the Agreement. 

 Th e structure of the negotiation procedure was as follows: the Climate 
Council ( ‘ klimaatberaad ’ ) was the coordinating organ of the Climate Agreement 
negotiations. 63  Th e Climate Council consisted of the chairmen of each sector 
platform, 64  civil organisations, local and regional governments, and non- 
governmental organisations (NGOs). 65  Th e negotiations about the measures were 
held within fi ve sector platforms: electricity, the built environment  ( ‘ gebouwde 
omgeving ’ ), industry, agriculture and land use, and mobility. 66  Th ese sector plat-
forms included corporations, NGOs and governmental organisations. 67  Each 
platform had an independent chair and included two secretaries, one from the 
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SEC and one from the responsible ministry. 68  Besides these sector platforms, three 
taskforces were set up to negotiate overarching measures on the labour market and 
education, fi nancing, and innovation. 69  

 Th e goals within the specifi c sectors are formulated in reductions of Megatons 
(Mtons), which contribute to the 49 per cent reduction of CO 2  emissions by 2030. 
In each of the sectors, specifi c measures were negotiated to reach this reduction. 
Th e goal for the electricity sector is a reduction of 20.2 Mtons. To reach this goal, 
70 per cent of all electricity will have to be produced by renewable sources by 
2030. Th is includes deploying wind energy on sea and land, and solar panels. 70  Th e 
goal for the built environment is a reduction of 3.4 Mtons. Besides using renew-
able energy sources, the built environment will also have to be natural gas-free. 71  
Th is will be achieved via a community-based approach (which is discussed further 
below). In addition, a large part of the measures are concerned with making the 
existing built environment more sustainable, for example, via insulation. 72  Th e 
goal for the industry sector is a reduction of 14.3 Mtons. Th is includes the use of 
renewable energy sources as well as the obligation to deliver residual industrial 
heat to the built environment, and storage of CO 2 . 73  Th e goal for the agriculture 
and land use sector is a reduction of 3.5 Mtons. Th is includes the reduction of 
methane gas. 74  Th e goal for the mobility sector is a reduction of 7.3 Mtons. Th is 
reduction is mainly focused on transitioning to electric vehicles. 75  

 An important aspect of all of these measures is that the government will have 
to change several laws to make these transitions possible. An example is changing 
the Dutch Civil Code to include a provision to make the fi nancing of sustainability 
measures in the built environment easier. 76  On 17 September 2019, the Minister of 
Economic Aff airs and Climate Policy sent a letter to Parliament with an overview 
of the proposed legislative changes following the Climate Agreement and their 
intended dates for discussion in Parliament and intended entry into force. 77  

 In a letter answering questions from Parliament, Ed Nijpels, the chairman of 
the Climate Council, stated that the Agreement will not be legally enforceable. 78  
Th is means that the parties cannot go to court to enforce performance of the meas-
ures in the Agreement. According to Nijpels, the strength of the Agreement is the 
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commitment of the parties towards each other. 79  Although the Climate Agreement 
will not be legally enforceable, it is not without any obligations. One of the under-
lying principles is that intervention measures will be implemented when one of 
the parties does not comply with the Agreement. 80  Th e ministers will organise 
sectoral implementation consultations to discuss the progress of the execution of 
the Climate Agreement. 81   

   B. Relationship to the Climate Act  

 As previously stated, the Climate Act stipulates a reduction of Dutch CO 2  emis-
sions of at least 49 per cent by 2030. Th e Climate Act is legally binding on all 
future governments, unless the law is changed. However, the Climate Act does not 
include any concrete measures. To achieve this goal, the government must commit 
itself to a Climate Plan indicating which concrete policy measures the government 
expects to take. Th e Climate Agreement is a social agreement. Th is means that it is 
concluded between governmental organisations and societal organisations, where 
both types of organisations have commitments towards each other. Th e Climate 
Agreement sets out the same reduction goal as the Climate Act. Th e Climate 
Agreement does include concrete measures on the reduction of CO 2  emissions. 
On 29 November 2019, the Minister of Economic Aff airs and Climate Policy sent a 
proposal for the Climate Plan to Parliament. 82  Following this proposal, the Climate 
Plan is largely determined by the Climate Agreement. 83  Th e Climate Plan will not 
solely be based on the Agreement because the Agreement is only limited to fi ve 
specifi c sectors. 84  In addition to measures coming from the Climate Agreement, 
the Climate Plan also includes policies arising out of European obligations, current 
Dutch policies, and other policies announced in the Coalition Agreement that 
were not part of the Climate Agreement. 85   

   C. Public Participation in the Formation of the Climate 
Agreement  

 In this section, we will delve into the negotiation process preceding the conclu-
sion of the Climate Agreement. Th e most important aspect of the Agreement is 
that all the proposed measures in the fi ve sectors should be feasible and aff ordable 
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for everyone, and that there is public support for the measures. 86  Th roughout 
the negotiation process, the parties acknowledged that these measures also aff ect 
persons not involved in the draft ing of the Climate Agreement. Th e parties stated 
that citizens will be particularly aff ected by these measures, since the measures 
include a transition in the energy sources used by households. 87  

 Public participation in the draft ing process happened in two ways. Five 
regional meetings were organised throughout the Netherlands in which a total 
of 800  citizens participated. Th ese regional meetings gave citizens the opportu-
nity to submit their ideas. 88  Th e meetings were organised by the chairman of the 
Climate Council together with the chairman of the sector platforms and a repre-
sentative of a local organisation. 89  Th e main conclusion from these meetings was 
that most citizens wanted to actively participate in the energy transition measures, 
but that most did not feel that they were taken seriously. 90  Based on these meet-
ings, three conditions for an active role for citizens were formulated. 91  First, the 
Climate Agreement must provide a stable policy framework in which the goals 
and preconditions are set, but must also provide enough fl exibility for regional 
approaches. Second, the local and regional level should be given leading roles in 
executing these measures. Th ird, the local approaches in the Climate Agreement 
should focus on individual citizens and local communities. Th ese measures were 
included in the initial outline of the Climate Agreement. 

 Besides these regional meetings, the Ministry of Economic Aff airs and 
Climate Policy and the SEC asked three public participation organisations to 
research both the critique citizens have of the Climate Agreement and the meas-
ures or conditions that should be included according to them. Th e National 
Platform for Public Participation in Environmental Policy, in collaboration with 
Buurkracht and the climate agency HIER, 92  organized several smaller-scale 
interviews, in which a total of about 200 citizens took part. 93  No explanation 
was provided on why these three agencies were approached (and not others). 
We assume it is because these organisations are concerned with the energy 
transition/climate and public participation in general. Th e meetings were 
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complementary to the regional meetings. Th e central question brought up in these 
meetings was which issues should be included in the Climate Agreement to stim-
ulate its acceptance by the citizens. 94  One of the fi ndings was that the citizens 
had a considerable need for information, but that they did not trust the infor-
mation provided by the government. Th is lack of trust in the government was 
linked to its actions in the procedures for placing wind turbines on land. Th e 
citizens did not feel informed about where these wind turbines would be placed 
or how they could be involved in the decision-making process. Th is has rein-
forced the  ‘ not in my backyard ’  phenomenon among citizens. 95  Another issue is 
the apparent inconsistency in governmental policies observed by citizens: on the 
one hand, the government wants to reduce CO 2  emissions, whilst on the other 
hand, it was presenting plans for an expansion of Lelystad Airport. 96  Th e major-
ity of the participants also questioned the legitimacy of the Climate Agreement. 
Because it was predominantly concluded with the corporate sector and activist 
environmental groups, they felt that it was mostly a compromise of those particu-
lar interests instead of representing the public interest. 97  In the recommendations, 
a distinction was made between acceptance and participation, and citizen partici-
pation (joining in on existing projects) and citizens ’  initiative (taking action 
themselves). 98  Th ese last two forms in particular, it was argued, should be integrated 
into the Climate Agreement: citizen participation leads to a citizens ’  initiative, and 
citizens ’  initiative leads to citizen participation. 99  Th e essence of the recommen-
dations provided by these organisations was that the Climate Agreement should 
not regulate citizen participation and a citizens ’  initiative itself, but should point 
out what is possible in order to have successful citizen participation and citizens ’  
initiative. 100  Akerboom argues that public participation could have been more 
successful if a draft  of the Climate Agreement was presented as a public consulta-
tion in order to enable citizens to express their views on the proposed measures. 101   

   D. Public Participation in the Governance Mechanisms 
of the Climate Agreement  

 Following the public participation meetings, the draft  Climate Agreement presented 
in December 2018 included provisions on public participation in specifi c sectors. 
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Th is was further elaborated upon in the fi nal version of the Climate Agreement, 
which includes a specifi c section on public participation. On a more overarching 
level, the Agreement aims for a citizen dialogue on a continuing basis and a public 
campaign to stimulate citizens to get involved. 102  One of the measures includes a 
 ‘ citizens monitor ’  by the Netherlands Institute for Social Research, which keeps 
track of the expectations, behaviour, attitudes and motives of the citizens in rela-
tion to the transition. Moreover, a public campaign will be held to make the 
citizens aware of their role in the transition and to stimulate them to change their 
behaviour. 103  Public participation is also included in the specifi c sector sections 
of the Climate Agreement. Th e electricity section states that participation and 
public support are necessary for the transition to renewable energy sources. 104  Th e 
aff ected citizens have to be included in the decision-making procedure and have 
to be off ered the opportunity to fi nancially participate in renewable projects. Th e 
ambition is that 50 per cent of Dutch renewable energy production will be owned 
by local communities. 105  Also, the built environment section includes measures 
for a more regional approach, in which citizens will be more involved. 106  Th e main 
aspect is the community-based approach to making houses natural gas-free. 107  
Citizens should also be able to participate 108  in the heat plan, which will also be 
concluded on a more local level by Regional Energy Strategies. 109   

   E. Democratic Legitimacy  

 An important gap in the Climate Agreement is an arguable lack of democratic 
legitimacy in the draft ing process. As previously stated, the Climate Agreement 
has been negotiated between private and public parties, but it did not directly 
include debates with the elected representatives on the municipal, provincial and 
national levels. Th is was also observed during the public participation meetings. 
Further, the Dutch Council of State already observed this problem in its annual 
report of 2013 and elaborated on it again in 2018. 110  

 Th is leads to the following question: are these social agreements democrati-
cally legitimised ?  Social agreements, like the Climate Agreement, can be regarded 
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as network governance. Th is indicates an involvement of stakeholders, partner-
ships and  ‘ joint ’  governance eff orts. Th e emergence of network governance can 
be particularly observed in sustainability transitions because these oft en neces-
sitate an actor-network revolution. 111  Th e Climate Agreement uses such a network 
governance approach. 112  Th is is not a new development, but the large extent to 
which it is currently used is new. 113  Th e problem with this development is that it 
runs the risk of weakening the position of Parliament in the legislative process, 
and thus limiting the democratic legitimacy of social agreements like the Climate 
Agreement. 114  

 Th e Dutch Council of State observed in its annual report of 2018 that the 
government brings in other parties, such as NGOs with an interest in the legis-
lation or branches of industries aff ected by the legislation, in the preparation 
of legislation. Th e consequence is that these parties have a greater infl uence on 
the legislative process and thus may largely refl ect the interests of NGOs or the 
industrial sector. Although the Climate Agreement is not legislation itself, it does 
contain measures for the government and thus indirectly leads to the proposal 
of new legislation or the adaptation of existing legislation. Th is could lead to the 
risk that these legislative proposals would only be judged on the merits for those 
parties and not on their contribution to the Dutch legal framework as such. 115  
Th e Dutch Council of State further observed that the current political landscape 
is highly fragmented and thus it is diffi  cult to fi nd a political consensus for legis-
lation. Th is has led to a shift  from legislative processes to the formation of social 
agreements, such as the Climate Agreement and the Energy Agreement. 116  Th e 
problem is that parties to these social agreements cannot be expected to properly 
balance public interests with their own interests. Moreover, these parties do not 
always have an equal position within these negotiations, which has an unfortu-
nate consequence that some interests weigh heavier than others. Because the use 
of such social agreements is increasing, the agreement in question gets an inde-
pendent, public value. According to the Dutch Council of State, because other 
parties are also increasingly involved in policy-making and the ensuing legisla-
tive process, it seems as if the preparation of these documents and the balancing 
of interests is done by the non-governmental parties, such as industries. 117  



192 Otto Spijkers and Sofi e Oosterhuis

  118    ibid.  
  119    ibid 17.  
  120    ibid 19.  
  121    Koole (n 110).  
  122    Climate Agreement, 28 June 2019, 29.  
  123    Spijkers and Honniball (n 4) 222 – 50.  
  124    See also      Otto   Spijkers   ,  ‘  Th e Urgenda Decision of the Dutch District Court: Using Tort Law to Urge 
the State to Do More in Combating Climate Change  ’  (  Rights! Blog  ,  22 May 2017 ),   https://rightsblog.
net/2017/05/22/the-urgenda-decision-of-the-dutch-district-court-using-tort-law-to-urge-the-state-
to-do-more-in-combating-climate-change    ; and      Otto   Spijkers   ,  ‘  Th e Urgenda Decision of the Dutch 
Appeals Court: Using International Human Rights Law to Urge the State to Do More in Combating 
Climate Change  ’  (  Rights! Blog  ,  5 November 2018 ) .   

In its annual report, the Dutch Council of State also paid special attention to the 
process of the Climate Agreement. It observed that the Climate Agreement has a 
very peculiar decision-making process because the government is itself a party to 
the Agreement. 118  As a result, the government was already  ‘ bound ’  to the Climate 
Agreement. Parliament only played a small role in commenting on the negotiat-
ing position of the government via so-called  ‘ cockpit-consultations ’ . 119  Another 
complicating factor concerning the Climate Agreement is that the interpretation 
of the Climate Act seems to be dependent on the Climate Agreement. 120  

 How can one solve this problem ?  Th e obvious solution is to provide a signif-
icant role for Parliament in the negotiation process, since involving the elected 
representatives is a central feature of a democracy. It should monitor governmen-
tal action. 121  Parliament only had a very limited role in the negotiations preceding 
the conclusion of the Climate Agreement. Currently, the only role Parliament has 
is in debating the changes in legislation that are necessary for the execution of the 
Climate Agreement, such as changing the environmental, gas, heat, electricity and 
mining acts to enable the community-based approach to making houses natural 
gas-free. 122  Another solution would be to increase the role of public participation. 
Although private citizens are not democratically elected representatives, they do 
represent the public interest and moreover will lead to more public support for 
plans and policies once adopted. 123  

 Although the negotiation process that has led to the Climate Agreement argu-
ably lacked democratic legitimacy, Parliament and the Senate are still involved in 
the legislative changes that are necessary to enable the measures of the Agreement. 
Th is means that the measures to which the government has bound itself in the 
Agreement are still subject to the consent of the democratically elected representa-
tives and are thus democratically legitimised.   

   V. Th e Climate Act and Agreement 
and the  Urgenda  Litigation  

 In this section, we will look at the links between the Climate Act, the Climate 
Agreement and the  Urgenda  litigation. 124  We start by providing a brief description 
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of the  Urgenda  litigation. Th is case started at the District Court level, then moved 
up to the Appeals level and ended before the Supreme Court of the Netherlands. 
Th ese three levels will be discussed in chronological order. Subsequently, the rela-
tionship between the  Urgenda  litigation and the Act and the Agreement will be 
analysed. 

   A. Th e District Court  

 Urgenda, an association established under Dutch law, persuaded the District 
Court 125  in Th e Hague to rule on 24 June 2015 that in order not to contribute to 
dangerous climate change, the Dutch State had to reduce greenhouse gas emis-
sions in and from the Netherlands by at the very least 25 per cent in 2020 when 
compared with 1990 emissions levels. If the State would not do its utmost to 
achieve such drastic reduction, it would be in breach of its duty of care towards 
Urgenda. Th e duty of care is a legal obligation imposed on the State, requiring it to 
adhere to a standard of reasonable care in its relationship with those natural and 
legal persons under its jurisdiction and control. 

 Urgenda could initially not base its claim on the Paris Agreement, the Climate 
Act on the Climate Agreement. All three became legally operative  aft er  Urgenda 
initiated the legal proceedings against the Netherlands. But this does not mean 
that the litigants, and the Court, made no reference whatsoever to these instru-
ments. In fact, the Paris Agreement is referred to extensively in the judgment of 
the Appeals Court and the Supreme Court, but not as a formal basis of its decision. 

 Th e provisions of international law that Urgenda did invoke successfully before 
the District Court included certain articles in the United Nations Framework 
Convention on Climate Change 126  and the Kyoto Protocol, 127  as well as the no 
harm principle of customary international environmental law, 128  and Article 191 
of the Treaty on the Functioning of the European Union, which states that: 

  [European] Union policy on the environment shall contribute to pursuit of [inter alia] 
promoting measures at international level to deal with regional or worldwide environ-
mental problems, and in particular combating climate change. 129   
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 Th e Dutch District Court held that this provision and the other international 
provisions referred to above were not suitable to be invoked directly by an asso-
ciation against the State before a Dutch court because they were not suffi  ciently 
precise and had no direct eff ect. 130  However, these norms could be used to give 
concrete meaning to the duty of care as it exists in Dutch domestic civil law 
(Article 162 of Book 6 of the Dutch Civil Code to be more precise). Articles 2 and 8 
of the ECHR, which the Dutch District Court determined could not be invoked 
directly because Urgenda was not itself a victim of a breach of these provisions, 
served a similar function. 

 Breaching the duty of care is a tort, a wrongful act under Dutch civil law. To 
assess whether the State had committed a tort by not doing enough to prevent 
further climate change, the District Court considered, inter alia, the nature and 
extent of the damage ensuing from climate change, the knowledge and foresee-
ability of this damage, and the onerousness of taking precautionary measures. 
Basing itself on the reports of the Intergovernmental Panel on Climate Change, 
the District Court concluded that the damage was  ‘ catastrophic ’ , 131  that the 
Netherlands was fully aware of this and that taking measures to combat climate 
change would be burdensome, but not disproportionally onerous. 132  Finding for 
Urgenda, the District Court ruled that the Dutch State must reduce greenhouse 
gas emissions in and from the Netherlands by at the very least 25 per cent in 
2020 when compared with 1990 emissions levels, to comply with its duty of care 
vis-a-vis Urgenda. 133   

   B. Th e Appeals Court  

 On 9 October 2018, the Appeals Court upheld the ruling of the District Court, 
fi nding that the State had acted in breach of its obligations by not taking eff ec-
tive action to protect its population from dangerous climate change. Th is time, 
the legal argumentation was based on a direct application of international human 
rights law. Contrary to the District Court, the Appeals Court  did  allow Urgenda to 
invoke Articles 2 and 8 ECHR directly. 134  

 Articles 2 and 8 ECHR do not  explicitly  protect individuals from the eff ects of 
dangerous climate change. Article 2 ECHR says that  ‘ everyone ’ s right to life shall 
be protected by law ’  and that  ‘ no one shall be deprived of his life intentionally ’ , 



Th e Dutch Response to Climate Change 195

  135    ibid para 40.  
  136    ibid para 43.  
  137    ibid para 45.  
  138    ibid para 73, repeated in para 76.  
  139    ibid para 47.  

and Article 8 ECHR says that  ‘ everyone has the right to respect for his private and 
family life, his home and his correspondence ’ . Using these provisions as a legal 
basis for the individual ’ s protection from dangerous climate change thus requires 
some interpretation. Th e Appeals Court stated in its  Urgenda  ruling that: 

  Th e interest protected by Article 2 ECHR is the right to life, which includes 
 environment-related situations that aff ect or threaten to aff ect the right to life. Article 8 
ECHR protects the right to private life, family life, home and correspondence. 
Article 8 ECHR may also apply in environment-related situations. Th e latter is relevant 
if (1) an act or omission has an adverse eff ect on the home and/or private life of a citizen 
and (2) if that adverse eff ect has reached a certain minimum level of severity. 135   

 With respect to Article 8 ECHR in particular, the Appeals Court asserted that  ‘ if 
the government knows that there is a real and imminent threat, the State must 
take precautionary measures to prevent infringement as far as possible ’ . 136  In other 
words, there is also an obligation to prevent future infringements of this right. 
Aft er assessing the relevant facts, the Appeals Court concluded that  ‘ it is appropri-
ate to speak of a real threat of dangerous climate change, resulting in the serious 
risk that the current generation of citizens will be confronted with loss of life 
and/or a disruption of family life ’  and thus  ‘ it follows from Articles 2 and 8 ECHR 
that the State has a duty to protect [everyone within its jurisdiction] against this 
real threat ’ . 137  Th e Appeals Court thus concluded that  ‘ the State fails to fulfi l its 
duty of care pursuant to Articles 2 and 8 ECHR by not wanting to reduce emissions 
by at least 25% at the end of 2020 ’ . 138  

 Th e Dutch government made the argument, already referred to above, that it 
was compliant with the EU ’ s commitment under the Paris Agreement, ie, to reduce 
emissions by 49 per cent in 2030. Th is, so it argued, did not require a 25 per cent 
reduction already by the end of 2020. But the Appeals Court was not persuaded 
and explained that each Megaton of CO 2  which is emitted into the atmosphere in 
the short term contributes to global warming, and that the Paris Agreement was 
never meant to allow business as usual up to 2030. 139   

   C. Th e Supreme Court  

 Th e Supreme Court of the Netherlands issued its judgment on 20 December 2019. 
Article 162(2), Book 6 of the Dutch Civil Code, which was the key provision in 
the District Court ’ s ruling, did not play any role whatsoever in the Supreme Court ’ s 
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reasoning. 140  Instead, the Supreme Court followed the Appeals Court and relied 
fully on the ECHR. It allowed Urgenda to directly invoke Articles 2 and 8 ECHR 
before the Dutch court. 141  Article 2 ECHR obliged the Netherlands to take appro-
priate measures to safeguard the lives of those residing within the jurisdiction of 
the Netherlands, 142  while Article 8 ECHR obliged the Netherlands to take reason-
able and appropriate measures to protect individuals within its jurisdiction against 
potentially serious damage to their environment. 143  Th is obligation to take appro-
priate measures applied not only with regard to specifi c, identifi able persons, but 
also when the risk was due to environmental hazards that threaten large groups of 
people, or even the entire population of the Netherlands. 144   

   D.  Urgenda  and the Climate Act and the Climate 
Agreement  

 What is the relationship between  Urgenda  and the Climate Act and Climate 
Agreement ?  Most importantly, the reduction target of the  Urgenda  ruling is diff er-
ent from the targets agreed in the Climate Act and the Climate Agreement. Th e 
intermediate target in the Act and the Climate Agreement (49 per cent reduction) 
is to be achieved by 2030, and the target set by the Court in  Urgenda  (25 per cent 
reduction) must already be achieved by 2020. 

 Th e judgment of the Supreme Court referred only once to the Climate Act. In 
the relevant paragraph, the Court noted that in the Climate Act, the Netherlands 
had set a reduction target of 49 per cent for 2030 and 95 per cent for 2050. It 
cleverly noted that the target of 49 per cent for 2030 was linearly derived from 
the target of 95 per cent for 2050, and if this line would have been extended to the 
end of 2020, then this would have resulted in a reduction target for that year of 
28 per cent. Th e Supreme Court asked the State why it instead opted for a mere 
20 per cent reduction instead of 28 per cent. Th e State ’ s reply was that a target 
for 20 per cent could be set for the end of 2020 because aft erwards, the reduction 
would had to be speeded up. 145  Th e Supreme Court was clearly not persuaded. 146  
Th us, it insisted that in order to comply with Articles 2 and 8 ECHR, the State had 
to reduce emissions by at least 25 per cent in 2020; this was an absolute minimum. 
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Th e State had not managed to substantiate its claim that it was justifi ed in 
deviating from that objective. 147  

 Th is created an immediate problem for the government. Th e Climate Agreement 
merely provided for a CO 2  reduction of 4 Megatons in 2020, while 9 Megatons is 
needed to comply with  Urgenda . 148  Th e Minister of Economic Aff airs and Climate  
Policy announced that a specifi c set of measures for the execution of the  Urgenda  
ruling will be presented. 149  Th ese specifi c measures are based on the same princi-
ples as the Climate Agreement; the measures have to be cost-effi  cient and should 
have broad societal and political support. Th ese measures should strengthen the 
Climate Agreement. 150  Th e Minister emphasised in the debate on the Climate 
Agreement that the government still aims to meet the goal set by  Urgenda . 151    

   VI. Conclusion  

 What is the relationship between the Climate Act and the Climate Agreement in 
short ?  Th e Climate Act is the legal framework in which the Climate Agreement 
operates. Th is has two important consequences. First, the intermediate target for 
2030, as set in the Climate Act, determines the aim of the Climate Agreement. 
Second, the Climate Plan, in which the government outlines its climate policy for 
the upcoming 10-year period, and the Climate Agreement, in which various part-
ners commit to making their particular contributions, are closely related. Th ere 
is one important diff erence between Act and the Agreement, and that is that only 
the former is, strictly speaking, legally binding. Th is implies that if the parties to 
the Climate Agreement cannot come up with supported proposals, the govern-
ment bears ultimate legal responsibility for making those decisions that ensure 
the Netherlands reduces its greenhouse gas emissions enough to meet the target. 
Th e Climate Act sets the target of a 49 per cent reduction in 2030 and a 95 per 
cent reduction in 2050 compared to 1990  by law . Every newly elected govern-
ment between today and 2050 is therefore bound by these targets, unless the 
Act is amended or repealed. Having said that, the Climate Act is not about the 
substantive measures that must be taken to achieve these targets. In the Climate 
Agreement, these measures were agreed, together with all social partners. 

 An important aspect in both the Climate Act and the Climate Agreement is the 
focus on public participation. Again, the Climate Act provides for the framework 
for public participation, while the Climate Agreement contains specifi c measures 
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on how citizens can be involved in the transition. However, both documents have 
attracted criticism. 

 Th e Climate Act is oft en portrayed as being merely symbolic because it does 
not include specifi c measures, while the Climate Agreement is seen to be lack-
ing democratic legitimacy. Nevertheless, future governments are still held to the 
set reduction target, and the execution of the Climate Agreement depends on the 
willingness of future governments to create new legislation or change existing 
legislation. 

 Th e Christian Democrats (CDA) raised an interesting point when the Climate 
Act was discussed in the Senate. Why is it, they asked the initiators of the Act, 
that only a limited number of countries have so far adopted a climate law ?  Th e 
process started in the UK and a few other countries followed suit. At the time, the 
Netherlands was only the seventh country in the world to prepare a Climate Act. 
Why is it that only a handful of the nearly 200 states that have ratifi ed the Paris 
Agreement have followed the UK ’ s example ?  152  Th is is an interesting question, but 
to provide an answer to this is beyond the scope of this chapter.  
 

  152    Discussion of Climate Act in the Senate, 21 May 2019.  


