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g s roductlon
en ion and role o petent authorities in the process of approving the

, enforcing the,applicable rules and, possibly, sanctioning market partici-

pan f theu ortance in the integration of financial markets in the EU and,

therefore, in the ¢ ion of a true Capital Markets Union (CMU).

In spite of this\potential ability to foster integration, the overall structure of the new
Regulation (E

from the previous Directive 2003/71/EC (Prospectus Directive),> mainly because of

2017/1129 (Prospectus Regulation)! is not substantially different

* Opinions expressed are personal and do not necessarily correspond to those of the authors’ respective organ-
izations. Although the chapter is the result of common reflections, sections I-V shall be attributed to Carmine Di
Noia, and sections VI-IX to Matteo Gargantini.

! Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14 June 2017 on the prospectus
to be published when securities are offered to the public or admitted to trading on a regulated market, and re-
pealing Directive 2003/71/EC (Prospectus Regulation).

2 Directive 2003/71/EC of the European Parliament and of the Council of 4 November 2003 on the prospectus
to be published when securities are offered to the public or admitted to trading and amending Directive 2001/34/
EC (Prospectus Directive).
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360 CARMINE DI NOIA AND MATTEO GARGANTINI

the strong resistances by many Member States and National Competent Authorities
(NCAs) to deeper innovations in this field.

In this chapter, we describe the most important characteristics of the prospectus ap-
proval process and point out some of the critical issues which, in our opinion, should
be tackled either in the report which the EU Commission shall present to the EU
Parliament and Council before 21 July 2022 or in the next review of the European
Supervisory Authorities (ESAs).

II. Prospectus Approval and the Role of National

Competent Authorities \
A prospectus cannot be published unless the ‘relevant com @uthorlty w

proved it (Art. 20(1), Prospectus Regulation).? Interestm& ugh, the Prospectts

Regulation provides no express definition of ‘relevant tent authori t"this

is obviously the national competent authority, recti competent rity of the

1)@%% sectlon@i)ﬁring the
Each Member State has to designate a ‘si ompetent® rative authority’ re-
sponsible for carrying out the dutle%ﬂtl g from the tus Regulation and for

enforcing it. ?
The monopoly of the sirdlgle s been strer @d by the Prospectus Regulation,

home Member State as defined in Article

National Competent Authority’, para. 16.90

compared to the Prospe$ ifegtive. Eath egulat1on no longer provides the
possibility for MemberStates t0”designa than a single NCA. On the contrary,
the Prospectus Dij ive allowed a Member State, if required by national law, to des-
ignate other istrative authorities,for the approval of prospectuses (Art. 21(1),
Prospect ve). Furt % Member States were given the power to allow
the com t authorit (or orities) to delegate specific tasks either to other ad-
trative authorltles ther entities, such as stock exchanges.
On the one harfdy t htened regime is positive because a variety of NCAs in a
Member St different responsibilities, might create unnecessary costs and

overlapping of responsibilities without providing any additional benefit. Moreover, the
designation of an NCA for prospectus approval should not exclude cooperation be-
tween that authority and third parties, such as banking and insurance regulators or

3 For an analysis of the previous regime, see Pierre Schammo, EU Prospectus Law. New Perspectives on
Regulatory Competition in Securities Markets (Cambridge: CUP, 2011), 213-26.

* For instance, Article 20 clearly relies on the assumption that the NCA is the authority designated by the rele-
vant home Member State under Article 31 (see e.g. Art. 20(8), which allows the competent authority of the home
Member State to transfer the approval of a prospectus to the competent authority of another Member State).

> The Prospectus Directive used the word ‘central’ instead of ‘single’ The reasons for the amendment are not en-
tirely clear, but the new wording may perhaps allow the identification of a local’ competent authority in federal MS.
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listing authorities, with a view to guaranteeing efficient scrutiny and approval of pro-
spectuses in the interest of issuers, investors, markets participants, and markets alike
(Recital (71), Prospectus Regulation).

On the other hand, the removal of any flexibility in the designation of multiple
NCAs, especially with respect to third parties like stock exchanges, may limit the
efficiency in the approval process due to the rigidity that public administrative au-
thorities sometimes have, especially when it comes to hiring employees with suffi-
cient expertise in the field directly from the market. In any case, the delegation of
specific tasks in the Prospectus Directive was subject to stringent conditions, which
reduced the risk of overly complex mechanisms and of circumvention of the super-

visory regime.® \..

The only exception to the general ban on delegation of function in the Prospectus
Regulation is the possibility for Member States to delegate ird parties the 9
electronic publication of approved prospectuses and re é uments (A

was already the case in the Prospectus Directive. N

1. The Transfer of f the Pros 0

What remains possible, at least in Kry, s the transfe N)proval to another NCA
(Art. 20(8), Prospectus Regu

Why is the transfer i impo % e first re&. bv1ously that, in some circum-
a

stances, the approval pr other, rove more efficient. As we shall see
in section VII ‘Identi tion tent Authority’ (para. 16.90), in some
cases issuers ma an NCA themselves, by selecting their own Member State.
However, thi t not always b ible, especially for shares. But there are other
reasons w er of ap prove useful. For example, a small or medium-
E) mig t to list only in a foreign exchange because it is too

1 for e hstlng req&nents of the national exchange, or it might want to address

(B¢

only to nts in the Member State of the foreign exchange (for instance,

w1th a view to investi e proceedings in that Member State).

That is why tle transfer of approval has been historically considered by the European
Commission as an essential tool for a Single Market of Financial Services. In its
White Paper on Financial Services 2005-2010, the Commission included, as one of

6 As per Article 21(2), Prospectus Directive, any delegation of tasks to entities other than the NCA had to be
made in a specific manner, stating the tasks to be undertaken by the delegated entity and the conditions under
which such tasks had to be carried out. These conditions included a clause obliging the delegated entity to act and
be organized in such a manner as to avoid conflict of interest and so that information obtained from carrying out
the delegated tasks was not used unfairly or to prevent competition. In any case, the final responsibility for super-
vising compliance with the Directive and its implementing measures, and for approving the prospectus, lay with
the competent authority or authorities designated by the Member State.
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362 CARMINE DI NOIA AND MATTEO GARGANTINI

the supervisory challenges for that period, ‘the need to explore delegation of tasks and
responsibilities, while ensuring that supervisors have the necessary information and
mutual trust,” in the context of a reinforced cooperation between supervisors. In this
respect, the report specifically mentioned the possibility under the prospectus legis-
lation of certain functions being transferred between supervisors. The 2006 Financial
Services Committee (FSC) report on Financial Supervision® recommended increasing
supervisory convergence in the implementation of the Financial Services Action Plan,
and expressly mentioned the option of the transfer foreseen in the Prospectus Directive
as an example of the cases included in the EU legislation of delegation of tasks and of
responsibilities.

Then, CESR decided’ that it would conduct a pilot study in 20 f the delegation
of powers under the Prospectus Directive as a measure of the tion between
NCAs, and among other things, CESR requested from its mémberdinformation
option envisaged in Article 13(5), Prospectus Directive! &

% on the'transfer of a
Apparently, there had been only ten cases of transfer since the entry into
).

Directive (half of them concerning shares, half debt segurities

er% in these ca‘w proved satis-

ong the pects CESR ob-
cases, the ﬁ‘& rocess was initiated
1

at the request of the issuer and therejwWas an‘initial infor act between the NCAs

involved to make the procesw during the sebsequent stages. In their com-

Unsurprisingly, CESR concluded that ‘the
factory’ for the issuers and the NCAs i
served, some are worth mentioning. In a

munications to the delegate s explained the factors taken

into consideration whefi de n the e approval, and these communi-

cations were followed eleg which confirmed acceptance of the

transfer. The delegatingCA duly inform e requesting issuer. Most importantly,
the transfers of spectus apprﬁghad not led to an increase in the time for the
approval of t pe€tus, @e ack from the issuers involved have been pos-
of @ESRs sta n

itive. lAIn t
doubt whether ten cases sz sufficient number. To properly test the system, data should

the functioning of the transfer system, one may

inc e number ations submitted to competent authorities, and perhaps

7 European Commji§sion, White Paper—Financial Services Policy 2005-2010 (COM(2005) 629 final), Brussels,
1 December 2005.
8 Financial Services Committee, FSC Report on Financial Supervision (FSC 4159/06), Brussels, 23 February
2006.
® See CESR, ‘CESR Welcomes the EU Financial Ministers’ Political Backing for Greater Supervisory
Convergence amongst Securities Regulators in the EU’, press release CESR/06-198, 5 May 2006.
10 The language of Article 13.5, Prospective Directive is quite similar to the Prospective Regulation:

The competent authority of the Home Member State may transfer the approval of a prospectus to the
competent authority of another Member State, subject to the agreement of that authority. Furthermore,
this transfer shall be notified to the issuer, the offeror or the person asking for admission to trading on
aregulated market within three working days from the date of the decision taken by the competent au-
thority of the Home Member State.

11 CESR, ‘Report on the Supervisory Functioning of the Prospectus Directive and Regulation, CESR/07-225,
June 2017, 14.



THE APPROVAL OF PROSPECTUS 363

not even this would include the rejections that may have been informally anticipated
before formal requests were filed.

Now the Prospectus Regulation confirms the possibility. In particular, according
to Article 20(8), Prospectus Regulation, on request of the issuer, the offeror, or the
person asking for admission to trading on a regulated market (hereinafter also: appli-
cants), the NCA of the home Member State may transfer the approval of a prospectus
to the NCA of another Member State, subject to prior notification to ESMA and the
agreement of that NCA. The NCA of the home Member State has to transfer the doc-
umentation filed, together with its decision to grant the transfer, in electronic format,
to the NCA of the other Member State on the date of its decision. Such a transfer shall
be notified to the applicant within three working days from th {€ of the decision
taken by the NCA of the home Member State. Upon completio&

n

approval, the NCA to whom the approval of the prospectus has transferredsshall
be deemed to be the NCA of the home Member State for that ospectus for r-
poses of the Regulation. 6

Unfortunately, the Prospectus Regulation (in li &the Prospectg ctive) sets
neither the criteria NCAs should follow to m e applicants’
request, nor obliges them to transfer

transfer of the

nce, nor, finally,
A to defirfé & tails. In this way, the

is the Central Bank of Irel
prospectuses. While co

to transfer prospect vals, it lists actors it shall take into account in con-
sidering the trané est. These gzrs ay include the domicile of the issuer, the
i

country whe ssuer’s securiti admitted to trading and the location of any
offer pro the issue ot an exhaustive list and each transfer request is
th

entral Ban a case by case basis.!1?

Only a few NCAs identified explici iteri &Noluntary basis. One example
%etitive NCAs in the approval of

te discretion’ on the final decision

admlmstratlon, it ives the applicants from any right to accountability (Art. 41,

of guldanc&t NCAs is hardly compatible with any principles of good

ntal Rights). The European Securities and Markets Authority
should there ress for more transparency on the transfer cases, whether accepted
or nor, in entry or exit. Should it become evident that the transfer of approval remains
substantially untapped, the Commission should also consider opening an infringe-
ment procedure against those Member States whose NCA has not identified any cri-
teria concerning the decisions to transfer prospectus approvals (and to receive them).

12 Central Bank of Ireland (CBI), Prospectus Handbook, A Guide to Prospectus Approval in Ireland (2016), 24,
to https://www.centralbank.ie.. At the same time, no criteria is set for accepting the request by another NCA to
approve the prospectus: ‘the relevant competent authority in accordance with the requirements and procedures
set out by that competent authority, will contact the Central Bank to confirm whether it is willing to agree to the
proposed transfer.
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364 CARMINE DI NOIA AND MATTEO GARGANTINI

A critical issue that still makes the transfer of prospectus approval less appealing
to issuers is the allocation of supervisory responsibility on (national provisions
implementing) the Transparency Directive (Directive 2004/109/EC) in case the pro-
spectus refers to securities listed on a regulated market (but the same applies to secu-
rities traded on any trading venue, with regard to Market Abuse Regulation (EU 596/
2014) (MAR) obligations).!® This responsibility remains, in fact, with the NCA of the
home Member States, irrespective of any transfer of prospectus approval to another
NCA. Overall, a more effective system would be, de lege ferenda, one where ESMA had
the power to decide on transfers of prospectus approval procedures from an NCA to
another. When the relevant securities are offered but not listed, the process should be

much smoother and semi-automatic. \
o

2. Prospectus Approval: Definiti ‘} 0

What is the approval of a prospectus, in theory actice? AcCord o the
Prospectus Regulation, this is the ‘positive act a tcome of th iy by the

home Member State’s competent authori mpleteness, sistency and

he pros 2(r) emphasis
added). These requirements are often re to as ‘the definition is similar
to its equivalent in the Prospectus WSV , but it for y grants each of the 3Cs the

the comprehensibility of the informatio

same weight while, in the Dir leteness see ave a prominent role.'
But what exactly is the scru what do th %ean? More particularly, in light
of what should the prosx regar plete? With what should the pro-
spectus be consistent? nally, tow t the prospectus be comprehensible?

Answering thes 'ons is not ea in spite of the approval and publication by the
Commission delegatedsac plement Prospectus Regulation as regards the
format, ¢ tiny an 1 of the prospectus (Commission delegated regu-

lation (E 19/980 (CRDR).

3. The Scrutiny

The scrutiny of‘the prospectus is an assessment by the NCA of the 3Cs. Strangely
enough, it is an undefined concept in the Prospectus Regulation (as it was in the
Prospectus Directive), but it is still recognized in the Regulation as the key problem of

13 For more information on the interactions between the Prospectus Regulation and other European statutes,
see Marieke Driessen, Chapter 4 “The Prospectus Regulation and other EU Legislation—the Wider Context for
Prospectuses, this volume.

14 Article 2(s), Prospectus Directive: ‘ “Approval” means the positive act at the outcome of the scrutiny of the
completeness of the prospectus by the home Member State’s competent authority including the consistency of the
information given and its comprehensibility’
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approval, and the catalyst for scarce harmonization in the very different authorization
processes by NCAs.

In fact, as clearly stated by Recital (60) Prospectus Regulation, ‘not all issuers have ac-
cess to adequate information and guidance about the scrutiny and approval process and
the necessary steps to follow to get a prospectus approved, as different approaches by
competent authorities exist in Member States. Hopefully, the Regulation should elim-
inate those differences by harmonizing the criteria for the scrutiny of the prospectus
and the rules applicable to the approval processes of NCAs. These processes should be
more streamlined in the future, but—as the same Recital goes—the implementation of
a convergent approach on the scrutiny of the completeness, consistency, and compre-
hensibility of the information contained in a prospectus will cr l& depend on the
attitude of each NCA towards the need for a proportionate app Lxthe scrutiny of
prospectuses based on the circumstances of the issuer and o ance Q

Finally, NCAs should apply transparency standards least as hi
which they require from market participants: they approve and& ish on

their websites guidance on how to seek the appr l prospectus, &
tate an efficient and timely scrutiny (Art. 2 Pmectus Regul uch guidance

provals. ately, there is no
h but, hoﬂe& MA could request

to facili-

shall include contact details for the pu
obligation to publish these guidelines in
this to NCAs.

The scope of the scrutiny (Art R) include ospectus or any of its constit-
uent parts, including a univg l registration 3 t (URD), whether submitted for
approval or filed w1tho mendments thereto, as well as any
supplements to the

(i) Comple

The first e scrut prospectus completeness. While this concept is
not  defin the Pros us gulation, the criteria for the assessment of the com-
pl

ess of the informa contained in the prospectus are fleshed out in Article
36, CPDR. 6

In particu urposes of scrutinizing the completeness of the information in
a draft prospectus, NCAs have to consider both the following conditions: (i) whether
the draft prospectus is drawn up in accordance with the Prospectus Regulation and the

15 This is not made explicit in the Prospectus Regulation.

16 Furthermore, the issuer, the offeror, the person asking for admission to trading on a regulated market, or
the person responsible for drawing up the prospectus shall have the possibility of directly communicating and
interacting with the staff of the competent authority throughout the process of approval of the prospectus.

17" Actually, ESMA is requested to conduct peer reviews covering activities of the competent authorities
under the Prospectus Regulation within an appropriate time frame before its review and in accordance
with its founding Regulation (Regulation (EU) 1095/2010). Market participants should be included among
those interviewed during the peer reviews, so as to minimize the risk that mutual assessment may distort the
outcome.
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366 CARMINE DI NOIA AND MATTEO GARGANTINI

CPDR, depending on the type of issuer, the type of issuance, the type of security, and
the type of offer or admission to trading; and (ii) whether the issuer has a complex fi-
nancial history or has made a significant financial commitment.!®

(ii) Consistency

For the purposes of scrutinizing the consistency of the information in a draft pro-
spectus, the competent authority has to consider, according to Article 38, CPDR, all of
the following:

(a) whether the draft prospectus is free of material discrepancies between the dif-
ferent pieces of information provided therein, including an infgrmation incor-
porated by reference; e

(b) whether any material and specific risks disclosed ebeww the draft pro-

spectus are included in the risk factors section; }
(c) whether the information in the summary is in linf & formation 6 re

in the draft prospectus; L

(d) whether any figures on the use of proceed, &Spond to the t of pro-
ceeds being raised and whether the clo@se of procew ine with the
disclosed strategy of the issuer;

@ nancial review, the
issuer’s activity, and the

(e) whether the description of the iss the operafing

historical financial informati&t:he escription
a

description of the risk fact onsistent;
(f) whether the working ital statement i e with the risk factors, the
auditor’s report,¢he proceed % closed strategy of the issuer, and

(iii) Compreh ity S
In order to b rehensi @r ft prospectus must be capable of being under-
isstie

stoo to nsideration. i

The criteria for tlie s@\y of the comprehensibility of the information contained in
the prospect ained in Article 37, CPDR.

r features, type of securities, and type of targeted

18 For the purposes of the scrutiny addressing issuers with a complex financial history or that have made signifi-
cant financial commitments (Art. 18, CPDR), NCAs may require the issuer to include, modify, or remove informa-
tion from a draft prospectus, taking into account:

(a) the type of securities;

(b) the information already included in the prospectus and the existence and content of information al-
ready included in a prospectus of the entity other than the issuer, as well as the applicable accounting
and auditing principles;

(c) the economic nature of the transactions by which the issuer has acquired, or disposed of, its under-
taking or any part of it, and the specific nature of that undertaking;

(d) whether the issuer can obtain with reasonable effort information about the entity other than the
issuer.
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In particular, for the purposes of scrutinizing the comprehensibility of the information
in a draft prospectus, NCAs shall consider all of the following:

(a) whether the draft prospectus has a clear and detailed table of contents;

(b) whether the draft prospectus is free from unnecessary reiterations;

(c) whether related information is grouped together;

(d) whether the draft prospectus uses an easily readable font size;

(e) whether the draft prospectus has a structure that enables investors to under-
stand its contents;

(f) whether the draft prospectus defines the components of mathematical formulas
and, where applicable, clearly describes the product structure,

(g) whether the draft prospectus is written in plain language;
(h) whether the draft prospectus clearly describes the natu 1ssuers opera-

tions and its principal activities;
(i) whether the draft prospectus explains trade- or indistry ec1ﬁc termir@
However, competent authorities shall not be requi @nsider poiﬁ ), and
(i) where a draft prospectus is to be used exclusi the purposesfof admission to

c s, for which mary is not re-

se basis, re g certain information

provided in the draft prospectus be ded in the s

(iv) Stocktaking @
The Level 2 regulator ore d }d guidance on the assessment of the
3Csisacommenda cise. It prov1d ders, other applicants, and investors with
much more deta% ications th n the past. Unfortunately, however, the CPDR
alone mlght toe u armonlzatlon of NCAs’ supervisory practices.
The aim full ha 10n is indeed jeopardized by the large recourse to
ge eral standards that g the 3Cs. As a matter of fact, NCAs may ask further in-
,not only 3Cs are not met, but also when they deem that changes or

trading on a regulated market of non-equi
quired by Article 7, Prospectus Regulati

Competent authorities may, on a case-by-

supplementary iffo on are needed (Art. 20(4), Prospectus Regulation).

Article 40,
completeness,

o allows NCAs to use additional criteria for the scrutiny of the
sistency, and comprehensibility of the information contained in the
prospectus, where necessary for investor protection.

Furthermore, while NCAs are not required to look at information outside the pro-
spectus, they are not prevented from doing so on a case-by-case basis.!” NCAs can raise

19 ESMA, ‘Final Report Technical Advice under the Prospectus Regulation, ESMA31-62-800, 28 March 2018,
207-8, specifies that, on the basis of Articles 2(r), 20(4), 20(11), 32(1)(a), (b), and (c), Prospectus Regulation, as
well as Recitals (60) and (71), NCAs are not required to look at information outside the prospectus in connection
with their scrutiny or review of a prospectus/universal registration document (URD). They are only required to
scrutinize/review the information contained in the prospectus/URD. However, this should not prevent each NCA
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comments in relation to information outside the prospectus, whenever this appears
to be relevant for the prospectus scrutiny. One of the critical issues in this respect was
under the Prospectus Directive, and will likely be under the Prospectus Regulation: the
relationship with regulated information, mainly originating from the Transparency
Directive and the MAR.

Identical considerations apply to the general requirement that a supplement be pub-
lished any time a significant new factor emerges relating to the information included in
a prospectus. The assessment of the materiality of such developments remains, in fact,
largely subjective (Art. 23, Prospectus Regulation).

o
4. Timing and Procedure of Prospectus Ap N’

A critical factor in the approval process is the timing. A& y, this is stri @‘\
in the Prospectus Regulation, as it was in the Prospec ective, sg di cies
among NCAs’ practices should not be allowed in prin€iple(Art. 20).

(@0 scrutiniz@ spectus. The
y 0

e person asking

The default regime gives the NCA ten wor

NCA must notify the applicant (whet

for admission to trading on a regulated
of the prospectus within ten working days‘of the subm
Furthermore, the NCA shall noti A of the ap %0

supplement thereto as soon as e,and i m‘ny y no later than the end of the
first working day after that %l is noti phcant

The term is extended

arding the approval
the draft prospectus.
f the prospectus and any

orki r unhsted first offerors (i.e. where the
offer to the public jnvolves securltles sued by an issuer that does not have any securi-
ties admitted dln ona regu arket and that has not previously offered se-
cur1t1es to c),duet @ nce of any past and/or present information about

e same reasen, the term is reduced to five working days—a novelty
of e Pr pectus Regulation—in case of frequent issuers, as defined in Article 9(11),

Prospe€tus Reg at1@ submit a prospectus consisting of separate documents
dvantage of this special regime, frequent issuers shall inform

ty at least five working days before the date envisaged for the sub-

mission of an application for approval.

The critical issue, which had already affected the Prospectus Directive regime and re-
mains largely unaddressed, is that these deadlines are not really binding on NCAs, be-
cause where these fail to take a decision on the prospectus within the time limits, such

from looking into information outside the prospectus in specific situations and on a case-by-case basis when it
considers that it might be relevant to do so, nor should it stop the NCA from raising comments in relation to infor-
mation outside the prospectus which would seem relevant for inclusion in the prospectus. When an NCA chooses
to look at information outside the prospectus, rather, the NCA is looking at the information outside the prospectus
to assess whether supplementary information is needed in the prospectus.
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failure shall not be deemed to constitute approval of the application (Art. 20(2)).2° This
is understandable, given that the Prospectus Regulation does not (and could not in any
way) harmonize the liability regime for NCAs. However, the fact remains that these
time limits are a very weak instrument with respect to NCAs, especially if one considers
the limitation in the choice of the home Member State (see Section VIII ‘A Focus on
Equity Securities), para. 16.97 below).

Where the competent authority finds that the draft prospectus does not meet the stand-
ards of completeness, comprehensibility, and consistency necessary for its approval
and/or that changes or supplementary information are needed, it asks for the changes

or supplementary information that are needed within the deadline.
o
If the changes are not made, or the supplementary information is\wot¥provided, the

approval is refused, with a clear indication of the motivatioms. ise, if the infor-

mation is provided, the competent authority has a new dea approving thie pro-
spectus, identical to the initial one except for the unlist fferors whoﬁ ine

for approval of the revised prospectus is ten days. ¢ X
Her the Pros & egulation,

There are, therefore, only two possible ou Orr@i
namely approval or rejection: tertium non r. This is why the®Regulation does not
clarify what happens if the NCAs re ther clari%er having asked al-
ready for changes or supplementary in ation. Thi w ion has given rise to
diverging behaviours by compet r&yhorities. As on of requests is not ex-
plicitly mentioned, but is not ruledout either, th%&)

harmonization on this cru-

cial element. As a conseq e, the supervig e of every NCA becomes a key

& ectu %
of'working days,b

egulation, even if it ¢

determinant of the len al’In the previous regime, some coun-

tries provided for a t is not clear if this can be compatible

with the Prospe an be a safeguard for market participants.

Other NCAs ate the pre-fili iod. Still others do not consider the filing (and
the deadli nning unti rify that the prospectus is ready to be considered
confplete

But,jgiven that the ework is composed of Level 1 and 2 Regulations, there
should be no ir@iiscretion. A more intense coordination effort by ESMA and
perhaps a ent enforcement by the European Commission would help solve

III. Geographical Validity of Prospectus

The general rule of the Prospectus Regulation (as it was in the Prospectus Directive),
in line with the free provision of services and home country control, is that once

20 Paola Lucantoni, ‘Art. 13 Directive 2003/71/EC, in: Matthias Lehmann and Christoph Kumpan (eds),
European Financial Services Law (Baden-Baden, Munich, Oxford: Nomos, Beck, Hart, 2019), 1011-12.
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a prospectus is approved in the home Member State, it should be valid in the whole
European Economic Area (EEA) as well.

In particular, where an offer of securities to the public or admission to trading on a
regulated market occurs in more Member States, or in a Member State other than the
home Member State, the prospectus approved by the home Member State and any sup-
plements thereto are valid for the offer to the public or the admission to trading in any
host Member States, provided that ESMA and the NCA of each host Member State
are notified accordingly (Art. 24, Prospectus Regulation). So, a cross-border offer or
listing requires notification by the home NCA, within one day, to ESMA (but in any
case, ESMA must be notified of an approval of a prospectus, even in a purely national

offer/listing) and the host NCA (Art. 25). o °

An electronic copy of the prospectus (or supplement) must beft ated (when re-

quired: see section IV ‘Linguisitic Regime), para. 16.54 belo otified, alo
the certificate of approval. No fee can be charged from ome or hos
notification (Art. 25(5), Prospectus Regulation).

Competent authorities of host Member States c@ undertake a &’ val or ad-
d

ministrative procedures relating to prospe supplem proved by the

competent authorities of other Mem s/or relatl | terms: this would

violate the principle of home country controk Thereisar n xceptlon provided in
Article 37, however, which allows fo autionary . These are allowed when
the host NCA believes the app s violated t ectus regime. The procedure

}%\1 by the host NCA to the home

nues with direct action by the host

is designed as an escalatlon starts w1th m?
NCA that a violation ha rred

NCA, and, finally, w1 s ction or

f the host ber State has clear and demonstrable grounds

ettlement of possible disagreements.

First, where the
laritj en committed by the issuer, the offeror, or the
mission g on a regulated market or by the financial inter-
arge of th ffer of securities to the public or that those persons have in-
r this Regulation, it shall refer those findings to the NCA

@ and to ESMA.

Second, whe espite the measures taken by the NCA of the home Member State, the

issuer, the offeroy/or the person asking for admission to trading on a regulated market
or the financial intermediaries in charge of the offer of securities to the public persists
in infringing this Regulation, the NCA of the host Member State, after informing the
NCA of the home Member State and ESMA, shall take all appropriate measures in
order to protect investors and shall inform the Commission and ESMA thereof without

undue delay.

Third, where a NCA disagrees with any of the measures taken by another NCA pur-
suant to paragraph 2, it may bring the matter to the attention of ESMA. The European
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Securities and Markets Authority may act in accordance with the powers conferred on
itunder Article 19, Regulation (EU) 1095/2010.

IV. Linguistic Regime

For offers and listings only in the home Member State, the prospectus is drawn up in a
language accepted by the home NCA (Art. 27, Prospectus Regulation).?!

For offers and listings that occur only in one or more host Member States (but not in

the home Member State), the prospectus is drawn up in the official language of the host

Member States (or at least in a language accepted by them) orin E t the choice of

the issuer). The Summary is translated in either the official lang '& host Member

States (or in a language accepted by them) or in English (at t of the hos@
c s.

No translation can be requested on the other part of the pr

Finally, for offers and listings in both the home an t one) hosf'Me State,
the prospectus is drawn up in a language accep, he home N &fhe choice
of the home NCA) and in a language accepted e host NCA nglish (at the
choice of the issuer). The Summary is in either language of the

host Member State or in English (at the choice'of the hOSﬂN
Member States and NCAs have m&different us&& exibility allowed by the

Prospectus Regulation.

no chance foran o choose a dlffer competent authority changing the home
Member State.3

?E— quity prospectuses, provided that
it for equity offers, given that there is

In Italy, Consob allowstthe nghs
the summary is in Ita n, oes

In other ries, the i tatlon is more flexible.?* The French Autorité des

s (AMF) is a consultation document in May 2019 proposing to

all the se of Enghsh Il prospectuses, except for those offers authorized and made

only in France, he@ offeror/issuer could use English for prospectus but should
irFr

add a summary n ench.?

2l For a thorough analysis, see Paola Leocani, Chapter 15 ‘Omission of Information, Incorporation by
Reference, Publication, and Language of the Prospectus, this volume.

22 For the problems that occurred before the entry into force of the current regime—which reproduces that of
the Prospectus Directive—see Schammo (n. 3), 112-15.

23 See the new Consob issuers regulation, which entered into force on 6 August 2019, at http://www.consob.it/
documents/46180/46181/reg_consob_1999_11971.pdf/bd8d1812-6866-473e-8234-c54c75c0363a .

24 See Latham & Watkins, Linklaters, White & Case, Reply to Consob—Consultation for the Modifications to
the Issuers Regulation due to EU Prospectus Regulation 2017/1129, 10 July 2019, http://www.consob.it.

25 AME, Consultation publique sur les modifications du Reglement General de TAMF prevues a loccasion de
lentrée en application, le 21 Juillet 2019, deu Reglement (UE) 2017/1129 dit ‘Prospectus, 14 May 2019, https://
www.amf-france.org.
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In Germany, the Bundesanstalt fiir Finanzdienstleistungsaufsicht (BaFin) allows the
use of English for all prospectuses, but requires a summary note in German. On a vol-
untary basis, some German issuers enclose with the English version of the prospectus a
non-binding translation in German, with no legal value.?®

In Spain, Comisioén Nacional del Mercado de Valores (CNMYV) allows the prospectus
to be in English, except in the case of a retail offer in Spain, in which case the prospectus
must be in Spanish.?’

In Denmark, the Finanstilsynet (Danish FSA) allows the use of English for all prospec-
tuses, except for those offers authorized and made only in Denmark, where the offeror
or the issuer could use English for the prospectus but should add,a sgmmary note in
Danish, only in case of public offers. ]

The Czech National Bank allows the use of English for all progx‘&, and only ingase

of public offers the offeror is required to add a summary no ech

The same applies to Norway: the Finanstilsynet ( @n FSA) alf® lee of

English for all prospectuses, but the offeror shou summary no& orwegian
in case of public offer.

In Luxembourg, the Commission de ce du nanc1er (CSSF) al-
lows the use of English for all prospectuse nd $O does ch Authority for the

Financial Markets (AFM) in the Net l nds.?8

.
1me
The sanctioning 1s an 1mp ant novelty in the Prospectus Regulation, as
the ProspectQ ctive on conc1se article with respect to sanctions.?”

26 See Ar le 21 (accepted l age) of the recent Prospectus law implementing the Prospectus Regulation

(Ges eiteren Ausfiih " - Prospektverordnung und zur Anderung von Finanzmarkigesetzen, 214/19),

entered into force on 21 Jul (https://www.bundesrat.de) and in line with previous law (Art. 19, Prospectus
Law, https://www.gesetzesi érnet.de/wppg).

7 See Articl ecreto 1310/2005, de 4 de noviembre, por el que se desarrolla parcialmente la Ley
24/1988, de 28 deYulio, del Mercado de Valores, en materia de admision a negociacion de valores en mercados
secundarios oficialeshde ofertas publicas de venta o suscripcion y del folleto exigible a tales efectos. This is con-
firmed by the Frequehtly Asked Questions on the CNMV’s website, https://cnmv.es/Portal/GPage.aspx?id=MP_
FAQ3 and https://cnmv.es/Portal/ GPage.aspx?id=MP_FAQI (both confirming the possibility of drafting prospec-
tuses in English).

28 The use of English is stated in Article 5:19, Financial Market Supervision law (Wet op het financieel toezicht),
https://www.afm.nl.

29 Article 25, Prospectus Directive had only two paragraphs stating that (i) without prejudice to the right of
Member States to impose criminal sanctions and without prejudice to their civil liability regime, Member States
should ensure, in conformity with their national law, that the appropriate administrative measures (to be effective,
proportionate and dissuasive) could be taken or administrative sanctions be imposed against the persons respon-
sible in case of noncompliance, and that (ii) Member States should provide that the NCAs could disclose to the
public every measure or sanction they imposed, unless disclosure would seriously jeopardize the financial markets
or cause disproportionate damage to the parties involved.
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This implies that Member States and NCAs should carefully check and possibly review
their sanctioning regime and due process when adapting their legal systems to the new
Regulation.

1. Criminal and Administrative Sanctions

The Prospectus Regulation stresses the importance of enforcement through appro-
priate administrative sanctions and other administrative measures, in line with the
Communication of the Commission of 8 December 2010 on Reinforcing sanctioning

regimes in the financial services sector. °

As equally stated in many other Regulations and Directives, sanc & measures for

violation of the prospectus regime should be effective, proﬁ e, and dissuasive.

On the one hand, the Prospectus Regulation auspices a co approach in T

States and a deterrent effect; on the other hand, it is t comes ‘0 s

minimum harmonization regulation, as it does not mber Sta&% r ablhty
s

to provide for higher levels of administrativ an‘? ec1tal (74) ame time,
the Regulation does not deal with criminal tions, as oppose Market Abuse

Directive II (Directive 2014/57/EU).

Under the Prospectus Regulation, &b r States are & impose administrative

and criminal sanctions for fringement re not obliged to impose
administrative sanctions for infeingements Uhl%e subject to criminal sanctions

in their national law. dhe Regulation does

position on the ne bis in idem

s ot decided by an administrative au-
thorlty, it reccommefidsighat Member Sta and NCAs, where possible, have in place
cooperation sy atenable the@mnge of information (Recital (76), Prospectus
Regulatlon)

rmonizat equlrements set forth in Article 38, Prospectus
R lat1 deal with t 1olat10n of the main provisions of the Regulation®® or the
fail 0 coopeyate @1 investigation or with an inspection or request covered by
Article 32.

In case Member States do not impose administrative sanctions because violations are
already subject fo criminal sanctions as explained in paragraph 16.69 above, they must
notify in detail, to the Commission and to ESMA, the relevant parts of their criminal
law. In any case, Member States must also notify the Commission and ESMA of their
sanctioning regimes and of any subsequent amendment thereto.

30 Articles 3,5, 6, 7(1)-(11), 8,9, 10, 11(1)=(3), 14(1) and (2), 15(1), 16(1), (2), and (3), 17, 18, 19(1)~(3), 20(1),
21(1)-(4) and (7)-(11), 22(2)-(5), 23(1), (2), (3), and (5), and 27.
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2. The Menu of Sanctions and the Due Process

The menu of administrative sanctions that can be imposed by NCAs (according to
the powers Member States are required to confer upon them) includes public state-
ments indicating the natural person or the legal entity responsible and the nature of
the infringement , cease and desist orders,’! and administrative pecuniary sanctions
(Art. 38, Prospectus Regulation). In this case, the rules do not mandate a minimum
sanction, but rather set a minimum level of maximum sanctions. The Regulation pro-
vides for a general ‘minimum of the maximum), which is defined for disgorgement of
profits,>? and for two other similar thresholds, one for natural®® and the other for legal
persons.* At the same time, Member States ‘may provide for aditio.al sanctions or

measures and for higher levels of administrative pecuniary sanctlo n those pro-
vided in this Regulation’ (Art. 38(3)), thus going beyond the m requlrements of
the Regulation.

In order for the sanctions and measures to be effective rtionategan aswe
(and ensure a common approach in Member States eterrent e e NCAs,
when determining the type and level of admjaist sanctlons an dministra-

—-

tive measures, must take into account all th:
appropriate: (i) the gravity and the dura
sponsibility of the person respon51b for t

t circumsta cludmg, where
e infringe ii) the degree of re-

infringeme w the financial strength
t

of the person responsible for the i ment (asind he total turnover of the

responsible legal person or the'ann 1 income ar% ssets of the responsible nat-
ural person); (iv) the ilapa% infringem etail investors’ interests; (v) the
al. ]

importance of the pro r th avoided by the person responsible for

osses for third parties derived from the

the infringement; (Vi portance o
infringement, in as they canb ter ined; (vii) the level of cooperation of the
person respo forithe i w1th the competent authority, without prej-

udice to to ensure ment of profits gained or losses avoided by that
erson; ( re ous infringements by the person responsible for the infringement;
(1x es taken afte infringement by the person responsible for the infringe-

ment to prevent i

1'01’1.

Given the ntion of these principles in the Prospectus Regulation (which

was not the caseyin the Prospectus Directive), it is now binding for NCAs to take into
account and motivate all the above points when deciding an administrative sanction

31 An order requiring the natural person or legal entity responsible to cease the conduct constituting the
infringement.

32 Atleast twice the amount of the profits gained or losses avoided because of the infringement, where those can
be determined.

33 In the case of a natural person, maximum administrative pecuniary sanctions shall be of at least EUR 700,000.

3% In the case of a legal person, maximum administrative pecuniary sanctions shall be of at least EUR 5,000,000,
or 3 per cent of the total annual turnover of the individual or, where existing, consolidated accounts.
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and its level. At the same time, NCAs must cooperate closely to ensure that the ex-
ercise of their supervisory and investigative powers and the administrative sanctions
and other administrative measures that they impose are effective and appropriate, and
to avoid duplication and overlaps when exercising their powers in cross-border cases
(Art. 39(3)).

Finally, Member States must ensure that NCAs’ decisions taken under the Regulation
are properly reasoned and always subject to a right of appeal before a tribunal. This
should also apply in case of non-decisions or negative decisions in the approval process
of a prospectus (including when no feedback is given, within the time limits, through
a request for changes or supplementary information on the basis of Art. 20(2), (3),

and (6)). \
s

3. Publication of Decision \'

NCASs decisions imposing administrative sanctl ther admﬁ meas-
ures must have a deterrent effect on the pu 1c For this re lication is
the default rule, with three exceptions whe eem it inap te: publication
on an anonymous basis; delayed publ non- pu@@( rt. 42, Prospectus
Regulation).

In principle, a decision 1rn dministrati %etlon or an administrative
measure for infringement of P ctus Regulati st be published by competent
authorities on their offisial fvebsites. This she en not immediately after the final

decision taken by NC »n’subject to that decision has been in-

e publication shall include at least in-

formed of it. In or ct as a deter

formation on t and nature c@: infringement and the identity of the persons
responsible. ota ly@e sions imposing measures that are of an investi-
gato n R

tiofls to pubhcatl are carefully drafted in the Regulation, both in form and in
sub ce. Where th, Q hcatlon of the identity of the legal entities, or identity or per-
sonal data of nat sons, is considered by the competent authority to be dispro-

a case-by-case assessment conducted on the proportionality of
the publicationof such data, or where such publication would jeopardize the stability
of financial markets or an ongoing investigation, Member States shall ensure that the
NCAs adopt one of the following remedies: (i) deferral of the publication of the deci-
sion until the moment where the reasons for non-publication cease to exist; (ii) publi-
cation of the decision on an anonymous basis in a manner which is in conformity with
national law, where such anonymous publication ensures an effective protection of the
personal data concerned; (iii) abstention from publication in the event that the other
options are considered to be insufficient to ensure the stability of financial markets or
the proportionality of the publication (which is the case for offenses of a minor nature).
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In the case of a decision to publish a sanction or measure on an anonymous basis, the
publication of the relevant data may be deferred for a reasonable period where it is
foreseen that, within that period, the reasons for anonymous publication shall cease
to exist.

The Regulation does not impose to wait until expiration of the right to appeal (or even
until res judicata) for publication, but it requires that NCAs also publish immediately,
on their official website, that a decision was challenged and any subsequent informa-
tion on the outcome of the appeal. Moreover, any decision annulling a previous deci-
sion to impose a sanction or a measure shall also be published.

NCAs should keep the decisions on their official website for a period of at least five
years after its initial publication, but personal data contained in the publi€ation shall be
kept on the website only for the period which is necessary in.cc with the appli-

cable data protection rules. ?
NCAs must provide ESMA, on an annual basis, with a@ e 1nformg1o, in
ccor

all administrative sanctions and other administrativ res impos dance
with Article 38. The European Securities an M uthority sh ish that in-
formation in an annual report.

Where Member States have chosen, in acc ce with AR ), tolay down crim-
inal sanctions for the 1nfr1ngement f the provisions géte to in that paragraph,
their competent authontles e ESMA annuiallyvith anonymized and ag-

gregated data regarding all cr nvestlgaU) ertaken and criminal sanctions
imposed. ESMA shall p.bh%on crimina ns imposed in an annual report.
e

Where the NCA has & dminis anctions, other administrative meas-
ures, or criminal ions to the pub ¢, it shall simultaneously report them to ESMA.
National com - authorities m 1nform ESMA of all administrative sanctions

minist ative mea osed but not published, including any appeal in

d the outcome thereof. Member States shall ensure that NCAs re-
ation and theffinal judgment in relation to any criminal sanction imposed,
l\@‘he European Securities and Markets Authority shall, on its

tral"database of sanctions communicated to it solely for the pur-

to competent aufforities, and it shall be updated on the basis of the information pro-
vided by the NCAs.

VI. Remaining Spaces for Arbitrage in the Prospectus Regime
The previous analysis has demonstrated that determining the home Member State for

an offer or an admission to trading may have remarkable implications. Identifying the
home NCA also means identifying the administrative law applicable to the scrutiny
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and the subsequent approval of the prospectus, which also drives the application of
national choices in matters where Member States retain national discretion under the
Prospectus Regulation. Furthermore, not all the NCAs have the same supervisory style,
and this can influence the way the prospectus approval procedure is actually run, as the
previous sections show.

As for the hard law determinants, the law of the NCAs regulates key matters such as
the linguistic regime and the supervisory fees, as well as the procedural and substantive
rules on sanctions, which are subject to limited harmonization (sections IV ‘Linguistic
Regime), para. 16.54, and V ‘Sanctioning Regime) para. 16.66). The sanctioning regime for
both criminal and administrative violations follows, in fact, the home country principle,
as NCAs and criminal judges always administer their national laws;, Igver apply for-

eign provisions

Even in the absence of express optional regimes or nation on, the sup@y
style of national competent authorities may diverge, in p on the 1nter of
the role of NCAs in the scrutiny. This can lead to d1ve comes for 1% other
applicants as regards the prospectus approval proc d the mterp? of general
rules such as those triggering the duty to publi plement (se ‘Timing and
Procedure of Prospectus Approval, para

) . The variable len, e approval proce-
iterati sts for sup y information under
Article 20(4), Prospectus Regulatlon ectionIl.4)isa cas

dure as a consequence of the reiteration o

These remaining dlvergences where the tus regime does not allow
of factors. Beside the unavoid-

for any national dlscretlo pend on a
able path dependence 0 radi ' ettlng procedure, mention should
be made at least of co rts. The fthe case law on prospectus liability can

hardly be overesti ed, as it influences NCAs in many respects. First, when a court

f-P

putes, it often determines whether the items in

adjudicates spectus 11ab111
the docu containe material information an investor would need to

ak g an 1nfor assessment of the issuer and its securities (Art. 6,
Regulatlon) p1te of their non-negligible impact,®®> EU soft-law tools

may not always la cisive role in judicial decisions,* but national case law will

in any event inevi affect subsequent NCAs’ approval procedures. Second, when
NCAs and’their employees fear they may be easily held liable under the national law
(Art. 20(9), Pro§pectus Regulation),?” they are likely to react in a defensive manner by

35 ECJ, C-410/13, Baltlanta, 3 September 2014, para. 64; C-322/88, Grimaldi, 13 December 1989, para. 18;
C-207/01, Altair Chimica, 11 September 2003, para. 41.

% See e.g. Carmine di Noia and Matteo Gargantini, Tssuers at Midstream. Disclosure of Multistage Events in
the Current and in the Proposed EU Market Abuse Regime, European Company and Financial Law Review (2012)
9,484, 488-9.

37 An interesting case recently occurred in Italy which may shed light on the powerful incentive case law may
exert on NCAs and their employees. In July 1983, the Italian Financial Conduct Authority (Consob) approved a
prospectus for a public offering of shares that, as subsequently emerged, contained some false information. After
complex procedural developments that lasted for years, the Court of Cassation paved the way to supervisory lia-
bility in case of gross negligence (Court of Cassation, 3 March 2001, 3132). On the basis of this interpretation, the
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making their scrutiny particularly strict and by relying on a more bureaucratic and
formalistic approach to supervision. After all, bureaucrats, like any other individual,
may be sensitive to risks. Issuers are not very likely to sue a supervisor that has re-
jected prospectuses that they consider complete, consistent, and comprehensible
(Art. 40(2), Prospectus Regulation). To the contrary, the risk that a supervisor be sued
for approving a prospectus that turns out to contain false information is incomparably
higher.

For the time being, ESMA peer reviews have not proven particularly effective in
reducing the distance between NCAs,*® but it remains to be seen whether the new
ESMA guidelines to be issued under the Prospectus Regulation—such as those on the
specificity and materiality of risk factors under Article 16%—wi ﬁb.these incon-
sistencies and make the NCAs’ approach more homogeneous. Xa

divergences remain and are not negligible, market particip m

s the existing
have an ineen-
tive to select one or the other NCA, depending on the1r i s. The driver ofisu
choice will typically consist in a combination of differ ors like the i ion to
show a credible commitment to higher standards a esire to sa gulatory
costs. The following sections analyse the d au ime for the i t1on of the
NCA (section VII ‘Identifying the Nationa tent Autho ra. 16.90) and
the margin for issuer choice (section s on Equity @ ities, para. 16.97).

VII. Identifyin atlonal C ent Authority

With a view to 1dent1f ome 4V er State—and hence the NCA*'—the
Prospectus Regulati ts’different con ng factors, depending on the securities
involved. The def: ule, which ap es unless the other rules determine otherwise,
connects the Member S at e issuer’s registered office (Art. 2(m)(i)). This
rule—wh elas ‘(i) e of exposition—has two exceptions.

first ptlon—wh we label as ‘(ii)’—concerns the public offers and the re-
que admlssm ing of non-equity securities whose denomination per

unit amounts to R 1,000 (Art. 2(m)(ii), Prospectus Regulation).*! For those

Court of Appeal of Milan deemed the late chairman of Consob and two civil servants to be personally liable for
damages towards the investors on the basis of gross negligence (Milan Court of Appeal, 21 October 2003, 127 Il
Foro Italiano 583 (2004)). In May 2016, the decision was upheld by the Court of Cassation and became res judi-
cata against the heir of the chairman and the two civil servants (Court of Cassation, Section I Civ., 23418, 18 May
2016). See also Paolo Giudici, Chapter 22 ‘Italy, this volume, section V ‘Persons Liable for Misleading Prospectus
Information’ (para. 22. 16).

3 European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council,
COM(2017) 536 final, Brussels, 20 September 2017, 7-8 (European Union, Proposal for Regulation of European
Parliament) (ESMA peer review efforts highlighted divergent practices among Member States in prospectus
approval).

3 For an analysis, see Robert ten Have, Chapter 12 “The Summary and Risk Factors, this volume.

40 See n. 4 above and accompanying text.

41 For currencies other than the euro, a criterion of equivalence applies.
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securities, the issuer or the offeror, or the person asking for admission to trading, as
the case may be, has an option to determine the home Member State for the prospectus
approval. This power is confined to three alternative anchors, however: once again, the
Member State where the issuer has its registered office; the Member State where the
securities were or are to be admitted to trading on a regulated market; or the Member
State where the securities are offered to the public.

Rule (ii) is silent on the optional connecting factors in case of requests for multiple list-
ings or of public offers that take place in more than one Member State simultaneously.
A reasonable interpretation is that, in those circumstances, the issuer, the offeror, or
the person asking for admission to trading can freely choose its home country among
those involved. Furthermore, the choice of the home Member % not done once

and for all, as each offer or admission to trading is a separat“e‘fr@' n with its own

home Member State. As a consequence, choices made by a ant under rule (ii)

bind neither other future applicants nor the same applicanfiin itsfuture choices,so that

when Article( allows
it.2 For instance, a prospectus concerning a public country A @equity se-

curities above EUR 1,000 that are already listed @egulated market iscountry B by
can be approve e NCA of either

an issuer having its registered office in coun
competentga @ y that previously ap-

all of them retain their freedom to select a different N

country A, B, or C, regardless of the rfa
proved the listing prospectus.

The optional regime establis@e (ii) also ir&&' hybrid or derivative non-

equity securities,* whether y or cashese is only applies in so far as the

er of those non-equity securities,

underlying securities d¥
limitation to rule (ii) is meant to curb
S

n d by th
or by any member of @a roup @

elusive practices, g call options havifig own securities as underlying securities

would amount purely finandial perspective, to issuing those underlying securi-

t. 2( , us Regulation).

nce of the scope‘of-application of the alternative regime (ii), non-equity
hose face va er unit is below the EUR 1,000 threshold fall into the de-
uity derivative securities (whichever their denomination per
all'these securities the Prospectus Regulation establishes the NCA

on the basis of the 1ssuer’s registered office (with no alternative anchors).

The other exception—‘(iii)’—to the general default rule (i) concerns third-country
issuers (Art. 2(m)(iii), Prospectus Regulation). This regime determines the
European country that plays the role of the home Member State on the basis of the

42 Dirk van Gerven, “The General Provisions of Community Law relating to the Prospectus to be Published
When Securities Are Offered to the Public or Admitted to Trading} in: Dirk van Gerven, (ed.), Prospectus for the
Public Offering of Securities in Europe (Cambridge: CUP, 2008), 27-8 ff.

43 Only some plain vanilla derivatives fall into the scope of application of the Prospectus Regulation. These are
securities giving the right to acquire or sell bonds and shares or determining a cash settlement based on trans-
ferable securities, currencies, interest rates or yields, commodities, or other indices or measures (Art. 4(1)(44),
Directive 2014/65/EU (MiFID II).
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place of first landing. This is where the securities will be offered to the public for
the first time, or where the first application for admission to trading on a regulated
market is made by any of the applicants. As opposed to the default regime (i), the
special regime (iii) cannot, of course, rely on the registered office as a connecting
factor. This has two implications, which the Prospectus Regulation tackles with ad
hoc rules. First, when issuers are not the applicants in the prospectus approval pro-
cedure, rule (iii) would deprive them of any control over their home Member State.
This would not be coherent with the default regime (i) for the same class of securi-
ties.** To fix this misalignment, the special regime (iii) allows issuers to define their
home Members States at a later stage, when they are not the original applicants.
The second implication would emerge if, whichever the initial applicant, issuers
lost their home Member States by changing the place of listinNQonsequence
is solved by moving the home Member State to the new ceuntgy/where the relevant

securities are listed, and by giving issuers the option to s@ Member @

case of multiple listing.*® .

This special regime for third-country issuers (iii) appliesto public off; requests
d ‘(pquity securities tha¥cannot take
rticle 2(m)(ii). chrities falling

under the scope of Article 2(m)(ii),

the reg%ntical, irrespective
of the issuers’ registered office, whﬁ inyBurope or a , with the obvious—but

unexpressed—limitation that the j

for admission to trading of equity securities

advantage of the optional regime set forth

registered o not anchor NCAs’ com-

petence for third-country issu is in line wi fact that, under regime (ii),

issuers do not have full sont% oice of the?@%ember State.
ﬂV&I. A Fo:@m quity Securities

Because thesissuer choice regi Qﬁ the Prospectus Regulation is particularly strict,
an NCA other than that of the country where they
heigregistered o n alternative choice is available only for issuers of non-

issu€rs ha easy way to sele

h ce value per unit exceeds EUR 1,000, provided that such
r were already) admitted to trading on a regulated market or are
offered to the'public in the selected country. No connecting factor other than the reg-
istered office applies, instead, to equity securities, or to non-equity securities of lower
face value. Firms issuing these latter two categories of securities are therefore bound,
in principle, to the NCA of the country where they have their registered office, with no

way out in the event that the approval procedure is slow.

44 No such principle underlies the regime for non-equity securities above the EUR 1,000 threshold (ii). For this
reason, this regime applies to both European and non-European issuers, with no distinction (see immediately
below, in the text).

45 This regime is defined by reference to Article 2(1)(i)(iii), Directive 2004/109/EC (Transparency Directive).
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1. Tying Prospectus Regime to Company Law

The regulatory policy underlying this approach determines an infrangible link be-
tween prospectus regime and company law, and makes forum shopping more ex-
pensive. To some extent, tying prospectus regime and company law may facilitate
the vetting procedure by the relevant NCA, which is typically more acquainted with
local rules and best practices on corporate governance to be disclosed in prospec-
tuses. For instance, the applicants have to disclose, in the registration document,
their board practices, their corporate governance regime, and the rules applicable
to related party transactions (sections 14 and 17, Annex 1, Prospectus Regulation),
as well as the shareholder rights attached to shares (section 4, Aunex 11 Prospectus
Regulation).

the best pra
of the UK Corporate Governance Code also apply to K (overseas) @ panies
with a premium listing in the UK.#’ Scrutmlzmg t ormation n@measy for
non-UK NCAs, and in any event the UK Listin orlty will b in the pro-
cess for the admission to listing, which req

However, this policy also has some drawbacks. First, some s{ to disclose
prospectus may depend on the host country regime. For ce,

parate assess f the eligibility
requirements of the issuer even in thep e‘ofa passmspectuses approved

by the home NCA.#
Furthermore, scholars have at the curr &ﬂict—of—law policy for the

identification of NCAs may suboptlnm esin a context where the legal
techniques to break tﬂ jon bepween
are expensive—as 1s wad

Competent Auth ra 16.90).%

and investors ves, as they ht be unable to easily opt into supervisory

pany law and prospectus regime

e section VII ‘Identifying the National
olds true in the first place for issuers

reglmes tha thei 1 e needs But it also relaxes the incentives on

r the qua e1r supervision, because they do not face the
ri that e number nt1 es they supervise might shrink (together with the
su isory fees).

46 Similarly, the cénflict-of-law regime of the Transparency Directive links the NCA and the applicable substan-
tive law for equity securities to the issuer’s registered office (Art. 2(1)(i)). Governance practices are disclosed in the
annual financial report under Article 4, Transparency Directive and Article 20, Directive 2013/34/EU on annual
financial statements (also applicable to listed companies: European Commission, ‘Comments concerning Certain
Articles of the Regulation (EC) 1606/2002 of the European Parliament and of the Council of 19 July 2002 on the
application of international accounting standards and the Fourth Council Directive 78/660/EEC of 25 July 1978
and the Seventh Council Directive 83/349/EEC of 13 June 1983 on Accounting), Brussels, November 2003, 10.

47 Information on compliance with the main principles of the Code and a statement of compliance or an expla-
nation for non-compliance of other principles is included in the annual financial report (UK Listing Rules 9.8.7R
and 9.8.6R(5) and (6)).

48 London Stock Exchange, A Guide to Listing on the London Stock Exchange (London: London Stock Exchange,
2010), 16.

49 See Luca Enriques and Tobias Troger, ‘Issuer Choice in Europe, Cambridge Law Journal (2008) 67, 521,
536-40.
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What are the options left to issuers against this drawback? We now summarize some
legal techniques equity issuers may resort to when trying to have a prospectus approved
by an NCA other than their own natural one.

2. Regulatory Arbitrage Techniques in Equity Markets

Issuers of equity securities may resort to various techniques to escape their home
Member State and become subject to another NCA. In this subsection, we consider
three of them: the transfer of the registered office through a reincorporation abroad;
the incorporation of a holding company in another Member State; and the issuance of
depository receipts. [

The first technique issuers may adopt to select another NCA%: h@incorporaﬁ in
another Member State. Absent, for the time being, an EU }éga
rect cross-border transfer of registered offices, issuers

on the Egro urt
of Justice (ECJ) case law. Particularly relevant in this& is the Val is1011, which
prevents Member States of destination from discyiminating against E& companies
wishing to reincorporate there.> However, mation may néasily take place

e 005/56/@

amework for/the diz

through a cross-border merger (as per

However, cross-border reincorporation has some limit x«ability to allow the se-
lection of NCAs. First, this solutj not be ava“t!) hen the country of desti-
nation has adopted conflict-o les inspired real seat doctrine, unless, of

course, the relevant issaer i to move flice as well. In this case, as rec-

ognized by the ECJ ca N unty %
issuer as a legal entit &erned by its law:22

248econd, even when the country of desti-
nation recognize

administrativ @ abroad, rein ing might not be a cheap solution. This reor-
ganiz io@ equire expe.kml advice and costly adjustments in the corporate
structure internal pr ur

thi

ifation may refuse recognition of the

panies with gnly their legal seat in its own territory and their

ed as a result of the adoption of a new company law. For
, relocatin stered office may not be an optimal choice for issuers that
wish to maintai

or ever reason, the rules concerning their internal organization

and their re with third parties.

With a view to
a holding company abroad and list this in their country of choice, while conveying

taining their original company law, issuers may also incorporate

50 ECJ, C-378/10, Vale, 12 July 2012.

1 An oft-mentioned example was the (now liquidated) Germany-based airline Air Belrin, which reincor-
porated in the UK as a plc through a reverse merger and was later on listed on the Frankfurt stock exchange
(see e.g. Simon Deakin, ‘Reflexive Governance and European Company Law’, European Law Journal (2009) 15,
224, 240; Holger Fleischer, A Guide to German Company Law for International Lawyers—Distinctive Features,
Particularities, Idiosyncrasies, in: Holger Fleischer et al. (eds), German and Nordic Perspectives on Company Law
and Capital Markets Law (Tubingen: Mohr Siebeck, 2015), 11.

52 This can be inferred in particular from ECJ, C-210/06, Cartesio, paras 99-124 (confirming that Member
States whose law applies to a company may determine the connecting factors needed to recognize that company).



THE APPROVAL OF PROSPECTUS 383

the initial public offering’s (IPO’s) proceedings to the operating subsidiary. This is
the typical form adopted when issuing Eurobonds, but it has also been tested for
shares.>® The costs of this solution may be prohibitive for SMEs, however, not to men-
tion the complexity deriving from the addition of a new layer to the corporate group
structure.

Under the repealed Prospectus Directive, another system issuers could use to select
their NCA was depositary receipts issued by a bank, having as underlying securities
the shares of the same issuers.* Depositary receipts qualified as non-equity secu-
rities under the Prospectus Directive (Recital (12)) and they were regarded as secu-
rities issued by the depositary bank (as ESMA confirmed in its Q&A on Prospectus
Directive).> Therefore, depositary receipts might be issued by a\#l the country
of choice, so as to make the offering or the listing subject to loca d supervisory
competence. Whether this option is still feasible under the it %ectus Reg

remains unclear, however. Not only is the Regulation less the nature o s-

itary receipts,”® but the new ESMA Q&A Prospectus n@ r addresses t@estion

on the identification of their issuer. &
s!@epositary r@ was a difficult

However, even in the previous regime, re
i help select petent authority

strategy to pursue. First, depositary re
only for prospectus approval, but the h

ember Id remain the same
under the Transparency Directive %‘2( )(d)).>” Sec*( ositary receipts would

have made the governance ore comple e issuer of the underlying
shares, as they would have a xtra layesto % ding chain of securities. As the
custodian banks involve ave lik as the legal shareholder or bond-
holder, managing cor ns wé e become more complex. For instance,

the involvement o osnary banks would have been necessary for the collection

of votes by the of the underljing shares.

Althoug certaintieg re %ﬁ , the current legal framework therefore offers is-

i ity in selec the NCA, but the available options are, overall, ex-
d come with @mber of side effects. To be sure, these drawbacks are not
, a@practice shows some examples where issuers have taken ad-

options the existing regime offers. For instance, in 2014 the

bsoltite obstac
vantage of the fu

(0]

iat SpA merged into the Dutch company Fiat Investments NV, a

member of the $ame corporate group, to create Fiat Chrysler Automobiles NV, which

53 An example is aptly mentioned by Enriques and Trdger (n. 49), 536 (referring to the listing on the Milan stock
exchange of the Luxembourg-based D’Amico International Shipping SA, a newly incorporated parent company
holding a controlling stake in the Italian operating subsidiary).

% Once again, this mechanism is mentioned by Enriques and Troger (n. 49), 538.

% ESMA, ‘Q&A on Prospectus Directive, ESMA31-62-780, 8 April 2019, No. 39 (Qb) (ESMA Q&A
Prospectus).

56 Recital (10) Prospectus Regulation is silent on the qualification of depositary receipts as equity or non-equity
securities. Article 2(1)(44), MiFID II groups depositary receipts of shares with shares, and depositary receipts of
bonds with bonds.

57 Enriques and Troger (n. 49), 539.
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had the AFM as its NCA.>® The new company had its shares admitted to the Milan
stock exchange,* just like Fiat SpA previously did, and established its principal office
in London. Incidentally, Fiat Chrysler Automobiles NV issues bonds, also through a
subsidiary established in Luxembourg, which are listed on the Irish Stock Exchange.®
Furthermore, Exor NV, the controlling entity of Fiat Chrysler Automobiles, opted for
the Dutch legal and supervisory regime on prospectus approval when listing its subsid-
iary Ferrari NV (equally having its registered office in the Netherlands) on the Milan
stock exchange.®!

The Fiat Chrysler example may suggest that companies have quite some room for selecting
their home Member State and their NCA. However, the question remains whether the
costs companies face to do so are excessive. While some companies stthe resources
to undergo complex corporate restructurings, costs may be excesm%h

the margin, this may curb a material amount of efficient selecti m\l

er issuers. At

CAs othergdhan

those of the country where issuers have their registered ofﬁce& w analyse so ter-
e

native regimes on the determination of NCAs that have e n in foree i

have been unsuccessfully proposed to reform the old Pyospectus Directi will con-

sider their pros and cons. (} 0
AY
3. Alternative Compnecting Fa

The definition of the home State for p & s approval has not always
been the same. The Public 1rect1ve 89/298/EEC) and the Listing
Directive (Directive 203 CA on the basis of the registered
office only if the offe as or hstl sought in that country, either exclu-
sively or in conju n w1th ]omt ers or admissions to listing in other Member
States. When ansaction d1d olve the country where the issuing company
was 1nc0 the regist e ceased to be a connecting factor, and the com-

ro the prosp s lay with the NCA of the country where the offer

o

ocument Prepared in Accordance with Article 57, Paragraph 1, Letter (d) of Consob
Regulation No. 11971 of 14 May 14, 1999, as subsequently amended relating to the Cross-Border Merger of Fiat
SpA with and into FragJnvestments NV (to be Renamed “Fiat Chrysler Automobiles N.V’); 11 October 2014, 97—
109 (on applicability 6f Dutch law and supervision to matters including company law, periodic financial reporting,
major shareholding disclosure, and takeover bids).

% The IPO of Fiat Chrysler Automobiles NV relied on the exemption based on the availability of a merger doc-
ument containing information recognized as equivalent to that of a prospectus by the NCA (former Art. 4(1)(c)
and (2)(d), Prospectus Directive): ibid. (equivalence assessed by Consob). In the Prospectus Regulation, merger
documents are no longer subject to ex ante equivalence scrutiny by NCAs (Art. 1(4)(g) and (5)(f), Prospectus
Regulation). Fiat Chrysler Automobiles NV is also listed on the New York Stock Exchange (NYSE).

0 Fiat Chrysler Automobiles NV and Fiat Chrysler Finance Europe SA, EUR 20,000,000,000 Euro Medium
Term Note Programme Base Prospectus, 14 March 2018 (approved by the Central Bank of Ireland as NCA).

61 Ferrari NV, Prospectus for the Admission to Listing and Trading on the Mercato Telematico Azionario
Organized and Managed by Borsa Italiana SpA of Common Shares, 3 January 2016 (approved by the Dutch
AFM as NCA). Just like Fiat Chrysler Automobiles NV, Ferrari NV is also listed on the New York Stock Exchange
(NYSE).

62 ‘Simultaneously or within a short interval, to avoid circumventions of the rule (Art. 37, Listing Directive).

58 Fiat SpA, ¢
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was made or the listing was sought (Art. 20, Public Offers Directive; Arts 20 and 37,
Listing Directive).%

The logic behind this framework seems to be that local authorities were regarded as
better suited to protecting local investors, if only for their incentives and their account-
ability regimes. A passport was also available for subsequent offers or admissions to
listing in other countries, but to avoid any abuse, Member States where issuers had
their registered office were not bound by mutual recognition (Art. 21(4), Public Offers
Directive; Art. 38(5), Listing Directive). This regime for requests to ‘passport back’ in
the country of incorporation entailed the risk that issuers be prone to conflicting rules,
and punished the decision to raise capitals abroad with an increased cost of subsequent
decisions to do the same in one’s own country—quite a paradox f anarket integra-
tion perspective. N

The Prospectus Directive repealed these rules and introdu e egime subse @
reproduced in the Prospectus Regulation, but the EU 1 rs have rep ied

to adopt different regimes in recent years, without or instance opean

Commission proposed to foster issuers’ freedom Ktt their NCA %&ndlng the

it@mse face V@r unit exceeds

ently ledyto Bixective 2010/73/EU.%

developlﬁ e Eurobond market

rule currently applicable to non-equity se

EUR 1,000 in its reform proposal, whi
In previous years, that rule had support
and had strengthened the role of Eu opean finan astructures such as the
two international central se osrtarles (I uroclear and Clearstream.
The European Parliament re e COI‘l‘l‘lSS amendment to protect retail in-
vestors from the risk oﬂi

In a surprising exc r es, the ssion’s proposal for a new Prospectus
Regulation, adop, context ofsthe U initiative, left the Prospectus Directive

regime on t ation of NCAsyunchanged. While this proposal made its way
through aratory work, % uropean Parliament’s ECON Report unsuccess-
fully’réc nd d grantlng rs the possibility of selectlng their NCA for both eq-
ui n-equity secutiti s, regardless of their face value.5’

63 For an overviewof the implications, see also Enriques and Troger (n. 49), 529-30; Marcello Bianchi et al, “The
EU Securities Law Ffamework for SMEs: Can Firms and Investors Meet?’, in: Colin Mayer et al. (eds), Finance and
Investment: The European Case (Oxford: OUP, 2018), 264-6.

64 This is the rule we labelled as ‘(ii)’ in section VII.

% More information on the preparatory work before and after the adoption of the Prospectus Directive in
Schammo (n. 3), 328-41.

6 Committee on Economic and Monetary Affairs (Rapporteur: Wolf Klinz), ‘Report on the proposal for a di-
rective of the European Parliament and of the Council amending Directives 2003/71/EC on the prospectus to be
published when securities are offered to the public or admitted to trading and 2004/109/EC on the harmonization
of transparency requirements in relation to information about issuers whose securities are admitted to trading on
aregulated market, COM(2009)0491—C7-0170/2009—2009/0132(COD)) (A7-0102/2010, 26 March 2010, 7.

7 Committee on Economic and Monetary Affairs (Rapporteur: Phillipe de Backer), ‘Draft Report on the pro-
posal for a regulation of the European Parliament and of the Council on the prospectus to be published when se-
curities are offered to the public or admitted to trading , COM(2015)0583—C8-0375/2015—2015/0268(COD), 16
March 2016, 9, 31.
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An even more flexible regime would be one where operators of regulated markets had
the power to approve prospectuses (for admission to listing and admission to trading),
as the ESMA Securities and Markets Stakeholder Group suggested in 2012.5 This con-
necting factor would disentangle company law and securities regulation and supervision,
possibly without the drawbacks of the rules in force before the Prospectus Directive was
introduced.

IX. Competition versus Centralization: A Trade-Off?
It remains, of course, uncertain whether facilitating competition among NCAs in the
in®a race to the
top or a race to the bottom. In this chapter, we cannot analyseall t ments in favour
or against broader issuer choice.® Suffice it to say, however, t w ntext like th@,
the risks of suboptimal outcomes in a more competitive ]& are greatly b
ESMA' powers of intervention, at least in the case of b a@)latlons of tR n pro-
spectus approval.”? If; to the contrary, some beliewm se powers, al&o in combi-

S

realm of equity securities—and of small debt securities—would dete

nation with investor ability to discount low-quali pectuses in hi prices, do not

suffice to curb moral hazard and advers a conseque e opportunity to

ould need %ﬁ erhaul, based as it is

select more lenient NCAs, then the whole

on mutual recognition. If that was the se, indeed, the 1de%( ring alevel playing field
among issuers in different cou already bea a.

Rather, what is wort}‘ str, ere is tha the Prospectus Directive and
Regulation regime and t ive mé considered rely on the presence of

multiple NCAs, the erence bet
to choose their a ity. A radlcall ifferent system would be one where some or all
offering and li prospect se be subject to approval by a centralized com-
petent a ityln thls re e scholars have submitted that completion of a
ld equire the creation of a fully fledged European Listing Authority for
tire/EU. This cent&thorrty would, to some extent, replicate the functioning
of the Single S  Mechanism (SSM) which serves as the backbone of the
i nion.”! In line with this term of comparison, also the European

% ESMA, ‘Securities and Markets Stakeholder Group, Helping Small and Medium Sized Companies Access
Funding, ESMA/2012/SMSG/59, 12 October 2012, 17.

% See again Enriques and Trdger (n. 49) for a convincing analysis.

70 See Carmine Di Noia and Matteo Gargantini, ‘Unleashing the European Securities and Markets
Authority: Governance and Accountability after the ECJ Decision on the Short Selling Regulation (Case C-270/
12); European Business Organization Law Review (2014) 15, 1.

71 A reasoned and detailed proposal in this sense can be found in Emilios Avgouleas and Guido Ferrarini, ‘A
Single Listing Authority and Securities Regulator for the CMU and the Future of ESMA. Costs, Benefits, and Legal
Impediments, in: Danny Busch et al. (eds), Capital Markets Union in Europe (Oxford: OUP, 2018), 55.

72 ibid., 58-9 and 68.



THE APPROVAL OF PROSPECTUS 387

manner, the European capital markets would retain some form of forum shopping and
supervisory competition. For larger issuers, this proposal would also eliminate the bu-
reaucratic costs of prospectus notification, which is today required to take advantage
of the European passport (Arts 25 and 26, Prospectus Regulation), and would deliver
higher economies of scale, thus potentially reducing the direct and indirect costs of
supervision.

The European Commission took a step towards the centralization of prospectus ap-
proval in its proposal for a reform of the three European supervisory authorities
(ESAs).”? This initiative devised the conferral upon ESMA of the power to approve cer-
tain prospectuses for which centralization was justified, in the Commission’s opinion,
by a cross-border dimension within the Union, by a particular | St technical com-
plexity, or by the potential risks of regulatory arbitrage. These we EXp

admission to trading of wholesale non-equity securities on @

ectuses for the
ted market aeces-

sible only to qualified investors, prospectuses relating to types of co e-

curities, such as asset-backed securities, or to specific t issuers, such erty

compames, mineral compames, scientific researc companie&@pmg com-

panies and, remarkably, third-country issue 0
tralize tus’approval both in

areas where issuer choice is today broa uch as whles n-equity securities,
by definition above the EUR 1,000 resh d) and in a(& ere the only connecting
i

As one can see, the Commission pro

factor is the issuer’s reglstere e to lack of calagreement, these proposals
did not remain in the refor e that wa.sul%ently approved.”*

The unsuccessful atte mmis nows that the time might not be yet ripe
for a complete centr of prospec % oval, whether this concerns only some
specific matters ericom passes issuers above a certain threshold. Another ap-
proach that eserve cons1 —e1ther as such or as an intermediate step to-
wards f ervisory ¢ 1on—1s also the conferral on ESMA of the power
to pro spectuses, but no exclusive competence on them. In other words,

ESMA could qualify a addltlonal twenty-ninth (or twenty-eighth, considering
Brexit) NCA, to hi@:ers and other applicants could refer to regardless of the place

of the public offer, dmission to trading, or of the issuer’s registered office.”

73 European Commission (n. 38) (see Art. 9(10)).

7% See the European Parliament, Legislative Resolution, COM(2018)0646—C8-0409/2018—2017/0230(COD),
16 April 2019, http://www.europarl.europa.eu/doceo/document/TA-8-2019-0374_EN.html. The Parliament
vote was preceded by a provisional agreement between the Council presidency and the Parliament: see
European Parliament, Confirmation of the final compromise text with a view to agreement on the Amended
proposal for a Regulation of the European Parliament and of the Council (2017/2030(COD)), 7940/19 ADD 1,
COM(2018)0646—C8-0409/2018—2017/0230(COD), Brussels, 29 March 2019, http://data.consilium.europa.eu/
doc/document/ST-7940-2019-ADD-1/en/pdf.

75 The proposal to create an additional European regime that provides a further option for market partici-
pants, without replacing the existing national system, is not unprecedented. In the field of crowdfunding, see the
European Commission, Proposal for a Regulation of the European Parliament and of the Council on European
Crowdfunding Service Providers (ESSP) for Business, Brussels, COM(2018) 113 final, 8 March 2018 (European
Commission Proposal on Crowdfunding).
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This approach would be a halfway step between the Prospectus Regulation regime and
the centralization of competence, its intermediate nature being both content- and (pos-
sibly) time-related. While a similar attempt might, of course, face some resistance,”®
it should be politically more palatable than the immediate creation of a European
Securities and Exchange Commission.

Furthermore, we believe that adding ESMA to the existing NCAs would be benefi-
cial in many respects. First, it would offer issuers and investors an additional option
without dispersing the expertise that local NCAs have developed over the years. To
some extent, European capital markets are already enjoying a high level of centraliza-
tion, whenever the connecting factors enable a sufficient freedom to choose the pre-
ferred NCA. A look at the data ESMA collected on the number xa)'?ectuses that

are approved and passported, combined with the type of secw ese prospec-
0

. . [ ]
tuses concern, demonstrates the point.”” In particular, the&F
Ireland, and Germany seem to have a consolidated role opean hubs the

approval of prospectuses on, respectively, debt secufities, sset-baciedr ties,

and derivatives, sometimes sharing the role amongthem. 8 Unsurprisi no such

iti(sve to the currét ime for the

fact, the iffi establishment of a
single competent authority would predent iSsuers and inyéstors’from continuing to rely

on those NCAs that have dem to be better% meet their needs. To the

contrary, adding ESMA asan iohal central authenity would avoid the risk of petri-

f Luxembgurg,

centralization seems to exist for equity sec
identification of NCAs.”

In a system where centralization is alrea

fication that may acconfpan ation g petent authority with a monopolistic

power, and would allo p towe ropean single authority to be made—

if this is deemed ap pfo e—only after testing its success among issuers and investors

alike. This formgef cémpetition would also avoid the risk of a race to the bottom, as
nét allogPa etition to attract equity issuers at the expense

Theyole pf ESMA as a ditional competent authority would make restrictions

to issuer choice jn t Im of equity capital a less compelling problem. However, it

o,

might be advisable olicymakers keep this option on their table even in this con-

text. Fostering,competition among NCAs would in fact still facilitate the spontaneous

76 To be sure, the European Commission Proposal on Crowdfunding had no better fortune than that on
centralization of prospectus approval within ESMA’s reform (n. 38), when it comes to the role of ESMA (see
European Commission, Proposal for a Regulation of the European Parliament and of the Council on European
Crowdfunding Service Providers (ECSP) for Business, COM(2018)0113—C8-0103/2018—2018/0048(COD),
Brussels, 27 March 2019.

77 See ESMA, Report—EEA Prospectus Activity in 2017, ESMA31-62-111, 15 October 2018, 9-13.

78 Qur analysis is inevitably approximate, based as it is on the numbers of prospectuses rather than on the total
value of the securities they accompany.

72 On the determinants for the creation of competitive financial centres, see in general Thomas Gehrig,
‘Location of and Competition between Financial Centers, in: Xavier Freixas et al. (eds), Handbook of European
Financial Markets and Institutions (Oxford: OUP, 2008), 619.
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creation of European hubs, in case these proved more efficient than ESMA. Once again,
this might be an intermediate step towards top-down centralization.

X. Conclusion

This chapter has analysed the regulatory framework for prospectus approval by
NCAs. As under the previous Prospectus Directive, NCAs approve prospectuses after
verifying that they are complete, consistent, and comprehensible. The delegated acts
supplementing the Prospectus Regulation specify the contents of the supervisory ac-
tivity at a much greater level of detail than the previous regime. However, it remains
to be seen whether this will suffice to ensure an actual level playing field®cross the EU.
Indeed, NCAs might maintain different approaches duringsghe ‘% al process, even
in the presence of ESMA’s coordination efforts. Next to thi er States ret n

cretion on some crucial regulatory options, and the liaz gimes are 0101 en
[

across Member States.

identification of the relevant NCA all the
the legal regime for the allocation of t

All these remaining differences create spacesfor arbitration, and m e& rules on the
important. Thi er has analysed

0 approge tuses from two dif-

ferent perspectives. The first perspective comcerns the tr such power from one
NCA to another. In this respect &ansfer of pr approval might enable a
better allocation of supervisor s whenever e efined NCA is not the most
suitable one for the tas] k. %of prospectus approval has not

been used very often to e relies on issuer choice, and there-

fore concerns the ¢ ¢Rrospectus Regulation sets forth to identify
the relevant NC is eglme is quite flexible for non-equity securities of higher face
value, but it s linked to is Kzglstered office otherwise. While the intention
to aV01d he bottomyi

or i ch ice would be

standable, the chapter submits that broader mar-
eficial. With a view to further centralize supervisory
th hapter also c rs the policy option of charging ESMA with a more direct

role in prospectus a al without displacing—at least as a preliminary step—NCAs
and their exiif;‘i%§
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