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Introduction

Economic sanctions are one apparatus available for States and international
organizations to coercively steer other countries and nonstate actors in certain
policy directions, yet not all States with economic and political leverage consider
economic sanctions their own unique means to pursue political agendas. The US
government notably situates economic sanctions as its own strategic foreign pol-
icy tools, through which it exerts its political and economic leverage.! Economic
sanctions also constitute a proactive element of the EU’s common and foreign
security policy.? By contrast, at least until the beginning of the twenty-first cen-
tury, the Japanese government had not fully characterized economic sanctions
as part of its autonomous policy options. Instead, economic sanctions had been
applied within the framework of the UN or the initiatives of like-minded States as
part of Japan’s “international cooperation.”

Nevertheless, the traditionally modest assumption that the Japanese govern-
ment had about economic sanctions has undergone a proactive change. This has
happened in response to a series of ballistic missile tests by North Korea since the
mid-1990s, which has helped shift the domestic political climate in favor of the
more proactive use of economic sanctions in order to safeguard the country’s own
security. Such a proactive turn came on July 5, 2006, when the Japanese govern-
ment applied its first unilateral sanctions outside the framework of international
cooperation that had traditionally confined the scope of such coercive measures.?

Against this background, this chapter aims to provide an overview of Japa-
nese approaches to economic sanctions from both legal and political standpoints.
The chapter begins by providing the political background that has defined the
Japanese approach to economic sanctions (Section I). The chapter then goes on
to examine the legal and administrative frameworks for applying economic sanc-
tions (Section II). This will be followed by specific analyses of how the Japanese
government instigated economic sanctions against North Korea outside the UN
Security Council’s enforcement measures (Section III-1). The chapter also gives
an account of the piece of legislation that Japan adopted in 2014 to give effect to
the UN’s counterterrorism sanctions. Internationally, or at least within the EU, the
implementation of the UN’s counterterrorism sanctions gave rise to the concern
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that the designation of specific targets disregarded norms of due process.* In the
Japanese legal and political discourse, however, the issue of due process attracted
little attention (Section III-2). By accounting for economic sanctions through the
lens of the Japanese political and legal contexts, this chapter highlights how inter-
national political pressures necessitated and justified greater changes in domestic
legal practices.

I. Development of Japan’s cooperative and proactive
approaches to sanctions

As noted in the introduction, the Japanese government’s approach to economic
sanctions has traditionally been characterized by the spirit of international cooper-
ation. Until the beginning of the twenty-first century, economic sanctions had not
been considered part of the government’s autonomous foreign policy instruments.
In principle, economic sanctions have been adopted to implement the sanctions
regimes adopted by the UN Security Council. While the government has applied
certain restrictive measures outside the UN’s framework, such measures have fol-
lowed the international initiatives taken by other major States. For instance, dur-
ing the Gulf War in 1991, the Japanese government employed economic sanctions
against Iraq before the UN Security Council adopted Resolution 661 and imposed
nonmilitary enforcement measures under Chapter VII of the UN Charter,’ yet
Japan’s non-UN measures against Iraq at that time still fell under the framework
of international cooperation, inasmuch as they were in line with the initiatives of
the US government and several other like-minded States.®

In the spirit of international cooperation, the Japanese government was still
reluctant to impose autonomous economic sanctions even in the wake of a series of
provocations by North Korea from 1993-1994.7 On March 12, 1993, North Korea
declared its intention to withdraw from the Nuclear Non-Proliferation Treaty.® On
May 29 and 30, the country launched a Nodong-1, a medium-range ballistic mis-
sile, into the Sea of Japan. Despite the calls of the International Atomic Energy
Agency (IAEA) to accept comprehensive safeguards according to its Safeguard
Agreement,’ North Korea took steps to defuel a research reactor in May 1994.1
Nevertheless, this series of provocations did not lead to autonomous economic
sanctions by Japan outside the framework of the UN and like-minded States.

The Japanese government’s alignment with international initiatives is reflected
in the country’s domestic legal framework on economic sanctions. Japan does not
have general enabling legislation equivalent to the United Nations Act 1946 in the
UK or the United Nations Participation Act 1945 in the US to implement the UN’s
economic sanctions regimes.!! Instead, Japan implements them on a patchwork
basis by applying existing pieces of legislation, which have a much wider use than
in the context of economic sanctions. The main legal basis to give effect to eco-
nomic sanctions is the Foreign Exchange and Foreign Trade Act (“FEFT Act”).!?
The act was enacted in 1949 for the sake of ensuring equilibrium in the interna-
tional balance of trade and currency stability by controlling foreign exchange,
foreign trade, and other foreign transactions.'?
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Initially, the FEFT Act was designed for the pursuit of economic objectives,
as opposed to the maintenance of international peace and security. The problem
with legislative objectives of an economic nature became apparent in the COCOM
case that was decided by the Tokyo District Court in 1969.' In this case, the
plaintiff was a group of manufacturers called Nikkoten that applied for govern-
mental approval of the export of certain goods to the People’s Republic of China
for display at the Beijing-Shanghai Japanese Industrial Exhibition. The Minister
of International Trade and Industry (MITI) at the time declined to approve the
request, inasmuch as the goods in question fell under the controlled materials of
the COCOM (Coordinating Committee for Multilateral Export Control), which
was the Western Bloc’s export control regime during the Cold War. Under the
COCOM, the scope of controlled items was formulated in the context of a compe-
tition of military capability between the Western and Soviet Union blocs as a set
of strategic items.'> One of the questions raised by the plaintiff was whether the
minister’s decision fell within the purview of the Export Trade Control Order, an
administrative instrument enacted according to the FEFT Act. Under the Order,
the Minister could deny an export license if it was found necessary for ensur-
ing “the maintenance of equilibrium in the international balance of trade and the
sound development of foreign trade and national economy.”!¢ In the 1969 deci-
sion, the Tokyo District Court observed that the denial of approval was not for the
sake of economic rationales as envisaged in the Order, but instead in the pursuit
of international political objectives. Accordingly, the Tokyo District Court found
that the Minister had acted illegally, going beyond the bounds of his discretionary
power.

The decision of the Tokyo District Court in 1969 did not immediately lead
to the fundamental modification of the FEFT Act. It was only in 1979 that the
Japanese Diet amended the act to better align its objectives with those of eco-
nomic sanctions. The 1979 amendment, which became effective in 1980, allowed
the government to restrict capital and service transactions if they “prevent the
sincere fulfilment of treaties and other international agreements Japan has con-
cluded” or “impair international peace and security.”'” At least with respect to
capital and service transactions, this amendment formally acknowledged noneco-
nomic objectives as grounds for imposing licensing requirements. In this regard,
the amendment has altered the basic characteristics of the FEFT Act.'® At the
same time, the 1979 amendment did not go as far as adding noneconomic objec-
tives with regard to the export restriction of goods in general.!” The overall aim
of the FEFT Act, as articulated in Article 1, also remained confined to that of an
economic nature.?

A further legislative change came in 1987, after substantial political backlash
against Toshiba Machine Co. involving the company’s breach of COCOM rules.
It was revealed in 1987 that the firm had exported parts and computer programs
for propeller milling machines to the Soviet Union without obtaining the approval
of the MITI. The controversy stemmed from the fact that the exported items could
have been used to cut submarines’ propellers and make their operation quieter and
more difficult to detect. Amid the Cold War, the revelation triggered an outcry
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in the US. The New York Times criticized the “avarice” of Toshiba and the Japa-
nese government’s “lackadaisical supervision” of militarily sensitive exports.?!
The incident eventually led the Tokyo District Court to impose a fine on Toshiba
Machine Co. and order the imprisonment of its two senior staff.?? In response to
political pressure, the Japanese government amended the FEFT Act in 1987 in
order to allow “the maintenance of international peace and security” as one of
the bases for restricting the export of goods,* and it introduced a more stringent
penalty for noncompliance.?* Still, however, the overall economic purpose of the
FEFT Act, as provided in Article 1, remained unchanged. This was presumably
because of the assumption that restrictions on the freedom of foreign exchange
should be kept to a minimum. Namely, to alter Article 1 and expand the act’s over-
all aim would have invited criticism that the government was overly restricting
such freedom in the name of international peace and security.

In 2004, Article 1 of the FEFT Act was amended to embrace the element of
“peace and security” as part of its overall legislative purpose. The amendment
formally added “the maintenance of peace and security in Japan and in the inter-
national community” to Article 1.2 The 2004 amendment marked an important
turning point, not only because of the changes in the overall economic narrative
but also due to the novel reference to peace and security “in Japan.” Namely,
the amendment allowed the government to restrict foreign payment, capital, and
service transactions, outward direct investment, or the export of goods when such
restriction would be particularly necessary for the maintenance of national — not
just international — peace and security.?® Such an extension gained political sup-
port, especially since the incident in December 2001, involving the exchange of
fire between Japanese Coast Guard vessels and an unidentified ship that turned
out to be a North Korean spy vessel.?”” On July 5, 2006, the Japanese government
instigated its unilateral sanctions against North Korea, as will be described further
in Section III. This marked the first proactive sanctions that the Japanese govern-
ment had applied outside the UN’s sanctions measures and beyond the framework
of international cooperation with like-minded States.

II. Legal and administrative frameworks
1. Statutory and executive orders

(1) Foreign exchange act

As overviewed in the previous section, the FEFT Act has been the basic vehicle
through which the Japanese government has applied not only sanctions adopted
by the UN Security Council or like-minded States but also those autonomously
initiated by the Japanese government. There are several key provisions of the For-
eign Exchange Act relevant to the application of economic sanctions, including
the implementation of UN sanctions regimes.

To begin with, Article 16(1) of the FEFT Act allows the government to restrict
payments to a foreign State or nonresident.”® Article 16(1) is implemented
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together with Article 6(1) of the Foreign Exchange Order (“FE Order”) issued by
the Cabinet.?” Under these provisions, the Minister of Finance or the Minister of
Economy, Trade, and Industry may impose an obligation on a resident or nonresi-
dent to obtain permission to engage in making a designated payment to a foreign
State or to a nonresident.* For instance, following the establishment of the UN’s
sanctions on Libya in February 2011 under Resolution 1970,%' the Ministry of
Foreign Affairs (MOFA) published a list of individuals designated as targets of
asset freeze measures.”? The MOFA’s notice was accompanied by a public notice
from the Ministry of Economy, Trade, and Industry (METI, formerly MITI) that
required permission for making payments involving the listed individuals.*

On top of the payment restriction, Article 21(1) of the FEFT Act provides the
basis for restricting capital transactions within the framework of economic sanc-
tions.** Together with Article 11(1) of the FE Order, Article 21(1) of the FEFT
allows the Minister of Finance to implement international or Japanese autono-
mous sanctions by imposing an obligation on a resident or nonresident to obtain
permission to engage in designated capital transactions.* In addition, with regard
to “specified capital transactions,” the Minister of Economy, Trade, and Industry
is in charge of imposing a requirement to obtain permission according to Article
24(1) of the FEFT Act and Article 15 of the FE Order.*® Such capital transactions
are those that directly accompany the import or export of goods or that pertain to
the transfer of mining or industrial property rights.’’ For instance, on November 7,
2014, the UN Security Council’s Sanctions Committee on Yemen designated three
individuals as targets of asset freeze and travel ban measures under UN Security
Council Resolution 2140.%® After the adoption of the resolution, the MOFA of
Japan published, on December 17, 2014, the list of the designated individuals,*
and, pursuant to the METI’s public notice released on the same day, it became
mandatory to seek permission from the Minister of Economy, Trade, and Industry
for specified capital transactions pertaining to the designated individuals.*

Likewise, “service transactions” can also be subject to restrictions in giv-
ing effect to UN sanctions, those instigated by like-minded States, and Japan’s
autonomous sanctions. For instance, in October 2006, the UN Security Council
instigated economic sanctions against North Korea.*! Under paragraph 8(c) of
Resolution 1718, Member States were required to prevent any transfers, to or
from North Korea, of technical training, advice, services, or assistance regarding
the manufacture or use of military items.** The Japanese government imposed the
requirement to obtain permission with regard to such service transactions accord-
ing to Article 25(6) of the FEFT Act and Article 18(3) of the FE Order.*

Finally, if sanctions regimes aim to restrain the export and import of goods in
general, Article 48 of the FEFT Act serves as a basis for restricting exports, while
Article 52 provides a ground for regulating imports.* Article 48(1) of the act pro-
vides the legal basis for regularly applied export control over military and dual-
use items as listed in the Export Trade Control Order.* In addition, Article 48(3)
of the act can cover a wider range of goods subject to export control, which allows
the government to give effect to export restrictions under UN sanctions, those
initiated by like-minded States, and Japan’s autonomous economic sanctions.*
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Import restrictions are given effect by the Import Trade Control Order*’ and the
METI public notices issued in accordance with the Control Order.

(2) Other legal frameworks

The FEFT Act, however, does not serve as an adequate legal basis for certain cir-
cumstances envisaged by UN sanctions.* For instance, in the early 1990s, the
limitations of the FEFT Act became evident in the context of implementing the
Yugoslavia sanctions regime under UN Security Council Resolution 820. The reso-
lution obliged all States to “impound all vessels, freight vehicles, rolling stock, and
aircraft in their territories.” As the FEFT Act is meant to regulate the cross-border
transfer of capital and goods, the act did not serve as a sufficient legal basis for
confiscating these properties in Japan. In the absence of appropriate legal bases, the
Japanese government simply prevented the relevant properties from being present
in Japan in the first place by resorting to the Immigration Control and the Refugee
Recognition Act, so that the country would not be in breach of the UN sanctions.*

A more pressing limitation of the FEFT Act became evident, however, in the
course of implementing the UN’s counterterrorism sanctions. The UN Security
Council established the so-called 1267 sanctions regime targeting specific terror-
ist organizations. Resolution 1267 is the first of a series of UN Security Council
resolutions that imposed economic sanctions against the Taliban and, subse-
quently, Al-Qaeda and the Islamic State in Iraq and the Levant.’' In 2011, the 1267
sanctions regime was split into two, with one regime for Al Qaeda® and another
for the Taliban.> On top of the specific counterterrorism regime, the UN Security
Council adopted Resolution 1373 in 2001, which aimed to impose on Member
States a series of general obligations to criminalize terrorist financing acts and
freeze the assets of those involved in terrorist acts.** Initially, the Japanese govern-
ment relied upon the FEFT Act to give effect to the UN’s counterterrorism sanc-
tions, yet such a conventional recourse proved to be inadequate. This is precisely
because the UN’s sanctions regimes aim to eradicate the financing of terrorist
acts by regulating not just cross-border transactions but also those of a domestic
nature. The FEFT Act, which literally aims to regulate certain “foreign” transac-
tions, could not be invoked by the government to restrict payment made for the
benefit of its own nationals who have residency in Japan.

In November 2014, the Japanese Diet took steps to remedy the gaps between
the UN’s counterterrorism sanctions and Japan’s legal frameworks. The Diet
enacted a new piece of legislation,*® which became effective in October 2015, to
implement the 1267 sanctions regime, the 1988 sanctions regime against the Tali-
ban, and the 1373 counterterrorism measures (“2014 Counter-Terrorism Act”).
The legislation was, in part, motivated and justified by external pressure from the
Financial Action Task Force (FATF), which had, in its 2008 report, pointed out
the “gaps” remaining in Japan’s implementation of counterterrorism sanctions.’’
The FATF recommended that the Japanese government “review and modify its
[asset] freezing system to fully implement UNSCRs 1267 and 1373.”%® The 2014
Counter-Terrorism Act was one of the responses following the FATF’s criticisms.
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Under the 2014 Counter-Terrorism Act, it became possible for the govern-
ment to regulate domestic transfers involving international terrorists, at least in
the course of implementing the 1267 and 1988 sanctions regimes. Under these
mechanisms, the UN Security Council’s sanctions committees are responsible for
designating specific individuals and entities as targets of asset freezes and travel
bans. In Japan, under the 2014 act, persons designated by the UN would be pub-
licly notified*” and would be required to obtain permission from Prefectural Public
Safety Commissions — which are part of the police organization — if such persons
intended to receive, for example, a donation of assets subject to regulation,” a
lease of the assets,’! or a payment in consideration of the sale, loan, or other dispo-
sition of the assets.®? In turn, no one could donate or sell such assets, etc., to those
designated by the sanctions regimes.®* These restrictions can be imposed even for
domestic transactions conducted solely among residents in Japan. By contrast,
regarding the 1373 sanctions regime (which leaves the designation of targets to
each Member State), the scope of regulation is still in tune with the FEFT Act.
Namely, under the 2014 act, those who are autonomously designated by the Japa-
nese government ought to have been engaged with outbound payments or those
made by residents to nonresidents.*

2. Agencies

When it comes to the implementation of economic sanctions, the national legis-
lature tends to play a very limited role, and Japan is no exception in this regard.
Different ministries are responsible for giving effect to UN and non-UN economic
sanctions. The MOFA disseminates the general information on sanctions and pub-
lishes the list of individuals and entities designated as the targets of asset freezes
and travel bans, yet the MOFA is by no means the only ministry working for the
domestic implementation of economic sanctions. For instance, an entry ban on
individuals is administered by the Ministry of Justice, while an entry ban on ships
is controlled by the Ministry of Land, Infrastructure, Transport, and Tourism.

When it comes to arms embargo and asset freeze measures, the METI and the
Ministry of Finance (MOF) are responsible for administering the FEFT Act in
order to give effect to such restrictive measures. Broadly speaking, the METI
is responsible for regulating restrictions on goods and services, while the MOF
administers the restriction of financial transactions insofar as they do not accom-
pany the export and import of goods.® For example, when the UN Security
Council imposed an arms embargo on Libya under Resolution 1970 in 2011,%
the Japanese METI issued a public notice in accordance with the Import Trade
Control Order.” The notice was meant to update the METI’s earlier public notice,
which had listed the items subject to import restrictions.*®

On top of administering the export and import restrictions of goods, the METI
is also in charge of specified capital transactions under Article 24(1) of the FEFT
Act, insofar as such transactions are incidental to exports and imports.® In a simi-
lar vein, the METI administers restrictions on payments under Article 16(1) of
the FEFT as long as such payments are directly linked to the export or import of
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goods.” Other payments fall under the responsibility of the MOF.”! For example,
after the UN Security Council instigated asset freezes on Yemen under Resolution
2140 in 2014, the Japanese MOFA disseminated the list of individuals desig-
nated by the Yemen Sanctions Committee.” The METI then issued a public notice
regarding the restrictions on specified capital transactions with those individu-
als,” and the METI and MOF imposed further restrictions on payments to them.”

On top of these ministries regularly working for the implementation of eco-
nomic sanctions, the 2014 Counter-Terrorism Act added another player within
the context of implementing the UN’s counterterrorism sanctions. The act essen-
tially entrusted the National Public Safety Commission, which is part of Japan’s
national police apparatus, with the authority to implement the UN’s 1267 and
1373 sanctions regimes. The Commission, established by the Police Act,’® aims
to secure certain democratic oversight of the activities of the National Police
Agency. The Commission Chairman is nominated by the Prime Minister, who
also appoints the Commission’s members with the consent of both houses of the
Diet. The Commission then supervises the overall activities of the National Police
Agency and appoints its Commissioner General as well as the chiefs of prefec-
tural police organizations.

Under the 2014 Counter-Terrorism Act, the National Public Safety Commission
has the authority to administer both UN and non-UN lists for the purpose of impos-
ing asset freeze measures. Under Article 3 of the act, the National Public Safety
Commission publicly notifies the individuals and entities designated by the UN
under the 1267 and 1988 sanctions regimes.”” On top of this, under Article 4, the
Commission has the authority to independently designate individuals and entities
as international terrorists under Security Council Resolution 1373.” The non-UN
list is drawn up in the light of the practices of the US and other like-minded States.
In October 2015, after the act entered into force, the National Public Safety Com-
mission published a list of seven individuals and 18 entities designated as the tar-
gets of asset freeze measures according to Article 4 of the Counter-Terrorism Act.”

The central role that the police organization has in the implementation of the
UN’s counterterrorism sanctions fits in with the narrative of the UN that the acts
of terrorism are “criminal and unjustifiable.”® Security Council Resolution 1373
mandates that States criminalize the financing of terrorism,* and the 1267 sanc-
tions regime also anticipates that criminal proceedings would be taken by Member
States against those listed by the 1267 Sanctions Committee.®? The UN Security
Council reiterates that the restrictive measures under the 1267 sanctions regimes
are “preventive in nature” without relying on national criminal standards.® Yet,
in practice, the UN’s sanctions list has been helping Member States’ authorities to
establish the involvement of designated individuals in terrorism under domestic
criminal proceedings.®* The UN Security Council’s narrative, which combines its
targeted sanctions with domestic criminal proceedings, is reflected in the coun-
terterrorism legislation in Japan, which has empowered the body in charge of
overseeing the country’s police system.

The responsibilities entrusted to various executive bodies come with the limited
presence of parliamentary oversight in this field of law and politics. While this is
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not surprising, there are certain issues that demand greater democratic input. It
must be noted that the 2014 Counter-Terrorism Act does not contain any provision
that obliges the relevant ministries to report to the Diet. The limited involvement
of the legislative body is problematic, especially in light of the fact that the coun-
terterrorism legislation may impose significant restrictions on the fundamental
rights of individuals subject to asset freeze measures, as will be further discussed
in Section III-2 of this chapter.

3. Penalties and consequences

The violations of restrictive measures that give effect to economic sanctions can
trigger both criminal penalties and administrative dispositions. Over the years,
the penalties have been strengthened by a series of amendments to the FEFT Act,
which reflects the greater political weight given to the prevention of export con-
trol violations. Should a person export goods without obtaining the necessary per-
mission under Article 48(3) of the FEFT, the person is subject to imprisonment
for up to five years, a fine of up to ¥10 million ($90,090 USD), or a combination
of both.®> The maximum fine may be higher if the amount of five times the price
of the exported goods exceeds ¥10 million.* The maximum fine was doubled by
the amendment of 2017.%7 If a payment is made without the necessary permis-
sion under Article 16(1) of the FEFT Act, the violation triggers a punishment of
imprisonment for up to three years or a fine of a maximum of ¥1 million ($9,091)
(or three times the value of the transaction).*® On top of these penalties, corpora-
tions may face a fine of a maximum of ¥500 million ($4.5 million) or five times
the price of the items in question.®

In addition to these penal measures, the METI Minister can take administrative
dispositions against those who have exported or imported goods without the nec-
essary license. The METI can prohibit them from exporting or importing goods
for up to three years.”” The 2017 amendment extended the maximum duration of
the administrative disposition from one year to three.’! Dispositions would be
published on the METI’s website, as a result of which the companies or individu-
als involved would suffer from reputational sanctions in practice.

There are several cases in which violations of the FEFT Act have led not only
to administrative sanctions prohibiting exports but also to criminal convictions.*?
For example, in 2009, a representative director of a secondhand car sales com-
pany was arrested for an alleged violation of the FEFT Act.” The director report-
edly exported two tank trucks to North Korea in 2008 in breach of the Japanese
export control regulation. Such trucks were subject to export control, as they
could have been used as missile launchers. The director also exported 34 pianos
to North Korea, despite the prohibition imposed on the export of “luxury goods”
to North Korea, according to UN Security Council Resolution 1718.* In response,
the METI prohibited the company from exporting any goods for a duration of 16
months from February 2010. Eventually, the director was sentenced to three years
in prison, and the company was subject to a fine of ¥5 million ($45,455).
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III1. Implementation of sanctions

1. North Korea

As mentioned in Section II, one of the turning points in the Japanese approach
to economic sanctions came in July 2006, when the government initiated uni-
lateral sanctions against North Korea.”” The Japanese government applied its
autonomous sanction in response to North Korea’s launch of a series of ballis-
tic missiles on July 5, 2006. Shortly after the launch of missiles, the Japanese
government took steps to ban the entry of a North Korean cargo-passenger ship
(Man Gyong Bong 92) into Japanese ports.”® The government also prohibited the
entry of North Korean officials and decided to assess the entry of non-officials in
a more stringent manner. These entry bans were the first proactive sanctions that
the Japanese government took outside the initiatives of the UN or like-minded
States. While the UN Security Council also condemned the launch of missiles
by North Korea, it did not go as far as imposing economic sanctions.”” The UN
Security Council merely requested that Member States prevent the transfer of any
financial resources in relation to North Korea’s missiles or its weapons of mass
destruction (WMD) programs.”® This request was, nevertheless, still given effect
by the Japanese government, which imposed restrictions on payment and capital
transactions with respect to 15 specific entities and one individual involved in the
development of missiles or WMDs.”

In October 2006, the unilateral sanctions were further expanded in response
to North Korea’s first nuclear test on October 9. On October 13, the Japanese
government extended the entry ban to all North Korean vessels.!® This was
accompanied by a general import ban on goods originating in North Korea'®! as
well as restrictions on service transactions'” and payments.!”® An entry ban was
also introduced with respect to North Korean nationals except under special cir-
cumstances.'™ After North Korea conducted its second nuclear test on May 25,
2009, the Japanese government imposed a general export ban on goods destined
for North Korea,'” except for those for humanitarian purposes.'® The autono-
mous export ban was much more comprehensive than the bans imposed under
UN Security Council Resolutions 1718 and 1874, according to which UN Mem-
ber States were obliged to prevent the export of “luxury goods” as well as other
materials, goods, and technology related to weapons of mass destruction.'”” In
June 2010, a special piece of legislation was also introduced to strengthen the
inspection of cargo bound to, or originating in, North Korea that contained materi-
als relevant to weapons of mass destruction or weapons.'® This special legislation
was in line with UN Security Council Resolution 1874, which calls on Member
States to inspect cargo, not only within their territory but also “on the high seas,”
if States have information that provides reasonable grounds to believe that the
cargo contains prohibited materials.'® Japan’s special legislation allows the Japan
Coast Guard to inspect the cargo of a vessel on the high seas, with the consent of
the flag State,'” if there are reasonable grounds to believe that the vessel carries
cargo consisting of prohibited materials.'
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In July 2014, Japan eased its autonomous sanctions following both countries’
diplomatic talks and the launch of the Special Investigation Committee to inquire
into cases of abduction of Japanese nationals. The government lifted the entry ban
on North Korean nationals and allowed the entry of North Korean flag vessels for
humanitarian reasons.''> Nevertheless, the restrictive measures were reinstated in
February 2016, as a result of North Korea’s fourth nuclear test and the ballistic
missile launches on January 6 and February 7, 2016, respectively.!'* Furthermore,
the Japanese government introduced a prohibition on payment to individuals who
have domiciles in North Korea and expanded the scope of targets subject to asset
freeze measures.!'* These unilateral measures were followed by the adoption of
UN Security Council Resolution 2270 in March 2016,"* which was implemented
through the FEFT Act.

Part of the non-UN restrictive measures that Japan took includes targeted sanc-
tions against the specifically designated entities and individuals on the basis that
they are involved in the development of weapons of mass destruction. While the
UN’s 1718 Sanctions Committee on North Korea designates the specific targets
of the UN’s sanctions, the Japanese government has its own list of targeted indi-
viduals and entities as part of the international measures taken among like-minded
States. As of December 28, 2018, the list included 56 entities and 62 individuals,
including many not on the UN’s list.!!¢

2. Counterterrorism sanctions and due process concerns

As described in Section II of this chapter, in 2014, the Japanese Diet adopted a
piece of legislation to strengthen the domestic regulations on terrorist financing
and give a fuller effect to the UN’s 1267 sanctions regime and Security Council
Resolution 1373. The initial domestic implementation measures to restrict ter-
rorist financing relied primarily on the FEFT Act,'” which fell short of restrict-
ing domestic transactions among residents of Japan.!'® The 2014 act was enacted
in order to extend the coverage of asset freeze measures, which simultaneously
augmented the role of the police organization in Japan to implement the UN’s
counterterrorism sanctions.'"’

Within the EU, the expansion of the UN’s 1267 sanctions regime after the Sep-
tember 11 terrorist attack in New York City triggered a wide range of due process
concerns. An asset freeze has a significant impact on the listed individual’s right
to property, as well as their privacy, reputation, and family rights. Given that no
hearing is institutionalized before, or shortly after, the designation of specific tar-
gets, criticism has been leveled against the UN Security Council for failing to
ensure the right to a fair hearing and the right to an effective remedy for those who
are targeted by the Security Council and its sanctions committees.'?* Kadi and a
series of litigations brought before the courts of the EU have highlighted deficien-
cies in the process at the UN when designating particular individuals and entities
as global targets of asset freezes and travel bans.!?! The proceedings and decisions
of EU courts have incrementally facilitated improvements at the level of the UN
with regard to its listing processes.'??
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In contrast to the attention given to due process concerns at the level of the EU,
it is fair to say that due process issues have garnered little attention in the Japanese
legal and political discourse concerning the implementation of counterterrorism
sanctions. The varying degrees of attention given to the due process associated
with sanctions are somewhat reflected in the narratives of the Member States that
participated in the meetings of the UN Security Council. For instance, one of the
procedural steps taken by the Security Council to ameliorate due process concerns
was to establish, in 2009, the Office of the Ombudsperson for the 1267 Sanctions
Committee, who was entrusted with receiving delisting requests from designated
individuals and entities and assisting the Sanctions Committee’s consideration of
such requests in an independent and impartial manner.'? The establishment of the
Ombudsperson’s Office was welcomed by Member States, including Japan, but
there remained differences in the narratives. At the Security Council meeting in
May 2010, for instance, the Japanese delegation characterized the establishment
of the Office of the Ombudsperson solely as a matter of ensuring the effective-
ness of the 1267 sanctions regime and the credibility of the UN’s list of targeted
individuals and entities.!** In other words, the human rights narrative was miss-
ing from the statement. The Japanese delegation’s narrative contrasted with the
statement of the delegation of the EU during the same Security Council meeting,
which described the UN’s procedural development as an incremental effort to
better ensure due process and respect for the fundamental rights of designated
persons.'?

The adoption of the 2014 Counter-Terrorism Act in Japan did not radically
change the level of attention paid to the issue of due process associated with the
UN’s targeted sanctions. In theory, the act would impose significant restrictions on
the rights of targeted individuals. Once designated under the act, individuals and
entities would be prevented from withdrawing money from their bank accounts
without permission.'?® Likewise, the targeted persons would be restricted from
borrowing money, securities, land, buildings, automobiles, and other controlled
assets, or receiving a consideration for the sale or lease of their assets.'?’

Despite the material impact that the 2014 act would have on individuals’ rights,
the human rights compatibility of designation processes and asset freezes was
rarely on the agenda during the deliberations of the Japanese Diet. When one
of the members of the House of Councilors raised concerns over the compat-
ibility of asset freezes and the designation processes with the constitutional right
to property and due process,'?® the government summarily dismissed such due
process concerns.'? In the end, the Counter-Terrorism Act was adopted less than
two months after the bill had been presented to the Japanese Diet without any
substantive deliberations regarding due process.

That said, the 2014 Counter-Terrorism Act provides certain procedural safe-
guards, at least regarding the implementation of Resolution 1373. Under the 2014
act, the National Public Safety Commission can only designate individuals or
entities for a specified period of time up to three years, and the list of targets ought
to be renewed on a three-year basis.!*® At least one of the criteria of designation
is based on a criminal act; a person may be designated if the person is found to
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have committed, intended to commit, or assisted in a criminal act for the purpose
of intimidating the general public and governments, and if there are sufficient
reasons to believe that there is a clear danger that the person will commit, or
assist in, criminal acts again in the future.'*! Although criminal conviction is not
required for the sake of designating particular persons, the Commission’s deci-
sion is guided by the criminal act’s definition. Furthermore, the National Public
Safety Commission must conduct a hearing when listing a person subject to asset
freezes.!*? A designation can still be made without the hearing if it significantly
jeopardizes the enforcement of asset freeze measures, yet the designation would
be treated as provisional, and the Commission would have to conduct a hear-
ing of opinions within 15 days from the date of the public notice of provisional
designation.!?

At the same time, these procedural safeguards do not alter the fact that there
was little parliamentary debate on the impact of asset freeze measures on funda-
mental rights or whether the existing safeguards would be adequate. The require-
ment to conduct hearings is not applicable to the implementation of the 1267
sanctions committee though, inasmuch as designation is in the hands of the UN’s
sanctions committee, and Member States may have little discretion to decide
whether to designate individuals. The relatively small amount of attention paid to
due process concerns may be explained, at least in part, by the assumption of the
Japanese Diet that relevant assets would rarely be present in the Japanese jurisdic-
tion and that the 2014 act would, therefore, not be fully in use. At the same time,
the presence of relevant assets in Japan and the full application of the 2014 act in
the future may not necessarily trigger a greater debate over the question of due
process. It would be particularly difficult to garner domestic political attention for
issues of procedural safeguards in the absence of Kadi-type judicial proceedings
to contest the validity of domestic implementation measures based on concerns
about violations of fundamental rights.

Conclusion

Overall, economic sanctions have increased their strategic presence over the
years in Japanese foreign and security policies. The series of legislative reforms
of the FEFT Act best illustrates the changes in the role of economic sanctions in
the wider Japanese political environment. Until July 2006, prior initiatives by
the UN or other key political partners have guided the Japanese decisions to insti-
gate economic sanctions, and, before the 2004 amendment, the FEFT Act did not
specifically envisage the adoption of measures to safeguard Japan’s own national
security. Nevertheless, a series of missile and nuclear tests by North Korea, as
well as the political stalemate on the matter of the abduction of Japanese nation-
als, paved the way for the more proactive use of economic sanctions.

The FEFT Act remains the primary medium through which the Japanese gov-
ernment gives effect to both UN and non-UN economic sanctions at the domestic
level. At the same time, in the context of counterterrorism sanctions, the FEFT Act
turned out to be inadequate in regulating the domestic transfer of funds involving
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residents in Japan. The Japanese Diet enacted a specific piece of legislation to
implement the UN’s 1267 sanctions regime and the measures under Security
Council Resolution 1373 in 2014. The enactment of such a piece of legislation
was made possible at the domestic level, not necessarily by the UN Security
Council resolutions per se but by the nonbinding yet effective recommendations
of the FATF.

Overall, the development of economic sanctions entails not only shifts in a
country’s foreign policies but also several critical alterations in its domestic
legal frameworks. In Japan, such changes have augmented the powers of various
executive bodies, including the police apparatus, in the context of implement-
ing the UN’s counterterrorism measures. Due in part to the assumption that the
targeted individuals and entities might not reside in Japan, the act was read-
ily adopted without sufficiently addressing the impact of the counterterrorism
measures on the rights and interests of designated individuals and entities. This
happened despite the history of court challenges in the EU and elsewhere against
the implementation measures of the UN’s 1267 sanctions regime. As demon-
strated by the differences in the level of attention given to due process concerns,
economic sanctions are applied in a highly fragmented process in which each
country’s laws and politics construct the effectiveness and critical assessment of
economic sanctions.
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