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ABSTRACT
This article explains the Dutch theory of partial liability and why the application of this 
theory benefited the plaintiffs in the case of Mothers of Srebrenica from a tort law 
perspective. Partial liability is a theory under Dutch law to redeem causal uncertainties, 
and therefore functions as an exception to the main rule of sufficient degree of proof of 
a condicio sine qua non (CSQN) between the wrong and the damage, justified by legal 
justice and reasonableness. Loss of a chance is one variation of partial liability and was 
applied in the case Mothers of Srebrenica. The theory of lost chance essentially makes 
it possible to establish liability to a proportion, notwithstanding the causal uncertainty 
between the wrong and the original damage which would have resulted in a denial of 
the claim under tort law.
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1. INTRODUCTION

In July 1995, thousands of Bosnian Muslim males 
(‘Bosniac males’) were killed by Bosnian Serb forces in the 
Srebrenica genocide. At the time, the Dutch armed troops 
(‘Dutchbat’) were present in Srebrenica to ensure peace as 
part of the United Nations Protection Force. The relatives 
of Bosniac males filed several civil claims to hold the 
United Nations and the Netherlands accountable. Central 
in this paper is the case of the Mothers of Srebrenica and 
the civil liability of Dutchbat and The Netherlands.1 In 
2019 the Dutch Supreme Court held that the State was 
indeed liable under Dutch tort law, though its liability was 
limited to 10%.2 The aim of this article is to explain the 
Dutch theory of partial liability and why the application 
of this theory benefited the plaintiffs from a tort law 
perspective. The main argument is that national courts 
are confronted with an extra system for addressing 
wrongs when applying Dutch tort law in a human rights 
context, which results in combining two different liability 
systems – human rights law and tort law.3 These are 
not aligned in the sense that the one focusses on the 
assessment of violations of rights while for the other 
focusses on compensation. Therefore, from a human 
rights perspective, a partial liability of 10% might be 
surprising in case of violation of the fundamental right 
to life, while from a tort law perspective, the theory 
of partial liability actually creates the possibility of 
compensation notwithstanding uncertainty about the 
causal link between the wrong and the damage.

The next section of this paper provides an explanation 
of the relevant facts and the essence of the case’s 
outcome with regard to partial liability. Section 3 gives 
an in-depth description of both Dutch tort law and the 
law of evidence. This is followed by the theories of partial 
liability which are explained in section 4. The fifth section 
explains that partial liability is not equally recognised in 
all European jurisdictions. Next, a connection with human 
rights law will be made on the subjects ‘causation’ 
(section 6) and ‘the right to an effective remedy’ (section 
7). To finalise the description of the compensation to 
relatives of the Bosniac males killed during the Srebrenica 
genocide, section 8 explains the offer for out-of-court 
settlement by the Dutch government in the aftermath of 
the Supreme Court decision. The main conclusions follow 
in section 9.

2. THE CASE OF THE MOTHERS OF 
SREBRENICA AND PARTIAL LIABILITY

On 19 July 2019 the Dutch Supreme Court held 
that Dutchbat acted wrongfully in not offering the 
approximately 350 Bosniac males who were still inside 
the Dutchbat compound in Srebrenica on 13 July 1995 
a choice of whether to remain in the compound. As a 

result, the State violated articles 2 and 3 of the European 
Convention on Human Rights (‘ECHR’).4 These males were 
part of a bigger group of approximately 7,000 Bosniac 
males who were killed in the Srebrenica genocide. The 
wrong committed by Dutchbat was negligently omitting 
to give an explanation about the real risk of inhumane 
treatment during the evacuation by the Bosnian Serb 
forces and therefore, consequently, not offering the 
approximately 350 Bosniac males a choice to stay at 
the compound. Dutchbat’s other alleged wrongs were 
denied by the court. It is important to explain that, from 
a tort law perspective, Dutchbat was not the primary 
tortfeasor: the Bosniac males were killed by Bosnian Serb 
forces. Dutchbat had acted unlawfully as a secondary 
tortfeasor5 in a very specific manner: by not providing the 
men with a choice to remain behind in the compound in a 
situation of uncertainty. As a result, the causality question 
that arose, and needed to be answered in establishing 
liability, was highly complex: would the result have been 
any different if Dutchbat had warned the Bosniac males 
in the compound about their prospects if they went with 
the evacuation busses, and offered them the choice to 
remain in the compound? The burden of proof fell upon 
the plaintiffs, the Mothers of Srebrenica. They needed 
to prove with a reasonable degree of certainty that the 
result would have been different had they been given the 
choice.6 In other words, the benchmark for liability is not 
absolute certainty, but a reasonable degree of certainty.

The District Court held that it was ‘determined with 
a sufficient degree of certainty’ that the Bosniac males 
in the compound would have survived had Dutchbat not 
cooperated in their deportation.7 The Court of Appeal held 
that it was too uncertain that the men would have survived 
had they stayed.8 Generally, this finalises the legal debate 
because of a lack of sufficient proof, and results in a 
denial of the claim. However, the Court of Appeal pulled a 
proverbial rabbit out of the hat. The court held that it could 
not establish that the ‘chance of survival was so small 
as to be negligible’.9 The question of whether causation 
existed was tweaked into a question of so-called partial 
liability in the sense of the loss of a chance, and thereby, 
by exception, secured the plaintiffs’ claim. According to 
the Court of Appeal the lost chance of survival was 30%, 
therefore liability was established at a proportional 30%.10 
The Supreme Court limited the chance of survival, and 
therefore the resulting liability, to 10%.11

3. GENERAL RULES OF DUTCH (TORT) 
LAW AND THE BURDEN OF PROOF
3.1. INTRODUCTION
Understanding the outcome in the case of Mothers 
of Srebrenica from a tort law perspective, requires an 
explanation of Dutch tort law and the burden of proof. 
The aim of this section is to explain that the outcome 
of the case Mothers of Srebrenica essentially concerned 
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an exception to the main rule that a plaintiff in general 
needs to prove a causal connection between the wrong 
and the damage to a sufficient degree of certainty. First, 
the claims of the plaintiffs in Mothers of Srebrenica will be 
explained (3.2). Second, the general rules of Dutch tort 
law and how human rights law affects decision-making 
in this area of law, will be explained in section 3.3. Third, 
section 3.4 explains the general rules of the burden of 
proof and how partial liability relates to the proof of a 
causal connection between the wrong and the damage.

3.2 THE PLAINTIFFS’ CLAIMS
The plaintiffs requested a declaratory judgment. For this 
contribution the two relevant requests were that the 
Court of Appeal:

‘II. rules that the State (…) acted wrongfully to the 
women referred to in 1 through 10 as well as the 
surviving relatives whose interests the Association 
promotes; (…)
IV. orders the State (…) to pay damages to the 
women referred to in 1 through 10 for the loss and 
suffering sustained, to be assessed and settled 
in accordance with the law, making an advance 
payment for such damages in the amount of € 
25,000 per person;’12

Claim II concerns the confirmation of a wrong, therefore 
the acknowledgement that the State was responsible 
for the death of the mothers’ next of kin.13 The fourth 
claim differs from the second. Essentially, because the 
words ‘orders’ and ‘pay damages’ were used by the 
plaintiffs, the court had to render a decision on the tort 
law liability of the state. The reasons for relying on tort 
law are two-fold. First, in extracontractual situations, 
tort law offers the main possibility for financial redress. 
Secondly, if human rights are violated then plaintiffs are 
forced to rely on tort law (extracontractual liability law) 
for compensation.14

3.3 GENERAL RULES OF DUTCH TORT LAW AND 
THE INFLUENCE OF HUMAN RIGHT LAW
Two types of torts exist under Dutch law: fault and strict 
liability. The mothers’ claim concerned a fault liability 
claim under Art. 6:162 Dutch Civil Code. Establishing 
fault liability requires (claim IV), apart from a wrong 
(claim II, here: a violation of Art. 2 and 3 ECHR in 
relation to the duty of care), also the attribution of the 
wrong, damage, causation and a protected interest. 
For this particular case meeting the causation criterion 
is essential, because, if a wrong exists, then the wrong 
will be attributed to the State, and both damage and a 
protected interest exist.15 It must be noted that under 
Dutch tort law two causation questions can arise. First, it 
must be established that the wrong is a condicio sine qua 

non (‘CSQN’), as a prerequisite for the damage. This CSQN 
criterion is a requirement in establishing the liability of the 
alleged tortfeasor. Secondly, in assessing the damages, 
the question of the scope of causation rises: is it fair and 
reasonable to attribute the damage to the potentially 
liable party? This question of remoteness is labelled as a 
question of legal causation under Dutch tort law. 

The first question is central in the case of Mothers of 
Srebrenica: was the wrong a CSQN for the damage? This 
judgement differs from the follow-up proceedings for the 
determination of damages (‘to be assessed and settled in 
accordance with the law’) as requested by the plaintiffs. 
Those proceedings are concerned with the assessment 
of damages. The principal action brought before the 
Supreme Court also concerned the establishment of 
liability to pay damages; hence, the court is allowed to 
decide about the existence of a causal connection, in the 
sense of the wrong being a CSQN for the damage, while 
the debate about legal causation can continue in follow-
up proceedings.16 

How does human rights law affect Dutch tort law? The 
ECHR has direct effect in the Dutch legal order and can 
be used to set aside conflicting domestic law as per Arts. 
93 and 94 of the Dutch Constitution. Consequently, if a 
violation under the ECHR exists, then a tort law ‘wrong’ 
exists because the law has been violated. Instead of 
framing a human rights violation as an infringement of 
the law, sometimes courts use ECHR rights to draw the 
conclusion that unwritten rules are infringed.17 The result 
is comparable: a wrong exists which consists of either a 
violation of the law or a violation of an unwritten rule. 
To establish liability the other requirements, described 
above, also need to be fulfilled.

3.4 THE BURDEN OF PROOF
In principle the burden of proof under Dutch tort law falls 
upon the plaintiffs. (Art. 150 Dutch Civil Procedure Code). 
It is required that the plaintiffs prove to a reasonable 
degree of certainty that (1) the Dutchbat/State acted 
wrongfully and (2) the wrong is a condicio sine qua non 
for the damage.

Regarding the second question, highly complex sub-
questions arose in the Mothers of Srebrenica case. First, 
how probable was it that the individual Bosniac males 
would have chosen to stay in the compound if they 
were given adequate warnings and the choice to stay 
behind? Second, how likely was it that the males would 
have been discovered by the Bosnian Serb forces, and 
consequently what would have been a safe period 
before their discovery? Third, what would have been 
the probable response of the Bosnian Serbs when 
discovering the men in the compound? Fourth, if the 
Bosnian Serb forces left the males in the compound in 
peace, how likely would their chances of survival have 
been? The plaintiffs needed to prove to a reasonable 
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degree of certainty that a CSQN existed. While the 
District Court was of the opinion that it had been 
‘determined with a sufficient degree of certainty’ that 
the Bosniac males in the compound would have survived 
if Dutchbat had not cooperated in their deportation,18 the 
Court of Appeal held that it was too uncertain that the 
men would have survived had they remained.19 Hence, 
there was a lack of proof that a CSQN existed and therefore 
the claim was denied. However, as described in section 
2, the Court of Appeal tweaked the question of whether 
the wrong was a CSQN for the damage into a question of 
so-called partial liability for the loss of a chance, and so, 
by exception, secured the plaintiff’s claim. Partial liability 
is a legal instrument under Dutch tort law to redeem 
causal uncertainty and to prevent an unjustified denial 
of a claim. It is important to notice that partial liability 
offers an exception to the main requirement of CSQN and 
is therefore less about regular decision-making regarding 
causation under tort law.

4. PARTIAL LIABILITY: A SUBSTANTIVE 
LAW APPROACH TO CAUSAL 
UNCERTAINTIES
4.1 INTRODUCTION
The next step is to navigate through the different 
instruments under Dutch law to redeem causal 
uncertainty, of which partial liability is one example. 
In specific situations the Dutch law of evidence or 
substantive tort law offers opportunities to redeem this 
uncertainty. The main aim of this section is to explain 
that partial liability for the loss of a chance of survival 
was indeed the appropriate theory under Dutch law to 
redeem the uncertainty in the Mothers of Srebrenica case. 
Section 4.2 clarifies the Dutch patchwork of opportunities 
to redeem causal uncertainty. Partial liability in the sense 
of proportional liability will be explained in section 4.3. 
Section 4.4 deals with the rule of loss of a chance, which 
was applied in Mothers of Srebrenica.

4.2 DUTCH LAW OFFERS A PATCHWORK 
OF OPPORTUNITIES TO REDEEM CAUSAL 
UNCERTAINTY
Dutch law offers quite a patchwork of opportunities 
to redeem causal uncertainty. The factual contexts 
all have the idea that a CSQN cannot be proven to a 
sufficient degree in common. It is important to point 
out that these opportunities are not the main rule; 
generally when a CSQN cannot be proven a claim 
will be denied. However, exceptions to the main rule 
exist in order to prevent an unreasonable outcome of 
denial of a claim in the interests of justice. The specific 
factual context guides which opportunity exists. Dutch 
law distinguishes for example: alternative causation, 
hypothetical causation, cooperating causation, and 

the implausibility of causality.20 Consequently, Dutch 
evidence law offers opportunities such as shifting the 
burden of proof and presuming the presence of a CSQN 
therefore placing the onus of having to adduce counter-
evidence on the shoulders of the defendant. Substantive 
tort law opportunities also exist: joint and several liability, 
liability to the extent of the probability of causation – 
proportional liability, and the loss of a chance.21 Some 
opportunities aim at creating the possibility of full liability, 
for instance shifting the burden of proof, presuming 
the presence of a CSQN and joint and several liability. 
Others aim at creating a possibility for partial liability 
such as proportional liability and the loss of a chance. 
These varieties of partial liability mean that some 
liability can be established because of the existence of 
real probabilities instead of mere uncertainties.22 These 
former theories will be explained in-depth, but only after 
noticing that partial liability offers a solution in the phase 
of establishing liability, and in principle does not concern 
the assessment of damages. Hence, this type of liability 
needs to be distinguished from, for instance, contributory 
negligence or the question of legal causation.23

4.3 PARTIAL LIABILITY (1): THEORY OF 
PROPORTIONAL LIABILITY
The theory of proportional liability can be applied if 
multiple potential causes exist but it is impossible to 
prove which factor caused the damage. This theory can 
only be applied under very specific factual circumstances: 
one or more causes must fall within the sphere of risk of 
the potentially liable party or parties, and one or more 
potential causes must fall within the plaintiff’s sphere of 
risk.24 Thus, at least one potential cause needs to be non-
tortious.

The Dutch landmark decision is Nefalit/Karamus.25 
A former employee who had worked with asbestos 
claimed damages because he suffered from lung cancer. 
One difficulty existed: it could not be established that the 
wrongful act of the employer was a CSQN for the damage 
as a result of cancer (Art. 7:658 DCC). The cause of the lung 
cancer could have been the inhaling of asbestos dust, 
but also the fact that the plaintiff was a heavy smoker, 
or simply because of genetic factors. Therefore, different 
acts could have been the cause of the damage, of which 
several were non-tortious. The Supreme Court decided 
in general that if there was a very small possibility that 
the damage to the plaintiff’s health had been caused 
by the wrongful act of the defendant, his claim should 
be denied. However, when that possibility is very high, 
the claim should be allowed. As regards the ‘grey area’ 
of neither a very small nor a very high possibility, the 
Supreme Court decided that, considering the rationale of 
the norm which was breached – to prevent damage to 
the health of employees and the nature of the wrongful 
act – it would be contrary to reasonableness and fairness 
to either leave the risk on the side of the employee, or 
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on the side of the employer. The Supreme Court held 
(translation, RR):

‘Also in view of the starting points that underlie 
Articles 6:99 and 6:101 [DCC], it has to be 
accepted that, when an employee suffers damage 
that, considering the possibilities in percentage 
terms, could have been suffered both because 
of the wrongful act of his employer and his 
duty to protect the health of his employees, 
and because of circumstances that could be 
attributed to the employee himself, without the 
possibility of ascertaining in how far the damage 
is a consequence of one of these circumstances, 
the judge could allow the claim by the employee; 
however, damages should then be decreased in 
proportion to (and with a reasoned estimation) the 
extent to which the circumstances that increased 
the damage should be attributed to the plaintiff.’26

In other words, under certain circumstances a judge can 
decide to hold the defendant proportionally responsible, 
i.e. for the part which he is indeed responsible and not 
with regard to the circumstances that fall within the 
plaintiff’s sphere of risk.

The second decision of the Supreme Court regarding 
the theory of proportional liability was the case of Fortis/
Bourgonje.27 In essence, the scope of the theory of 
proportional liability was questioned. The Supreme Court 
decided that this theory could not be generally accepted 
throughout liability law in its entirety. The theory of 
proportional liability is an exception to the rule that there 
must be a CSQN between someone’s wrongful act and 
the damage suffered by the plaintiff. The judge should 
exercise restraint when applying the rule of proportional 
liability, and if he does apply this rule he should justify 
his decision according to the rationale of the norm which 
is breached, the nature of the wrongful act, and the 
nature of the damage suffered.28 However, the theory of 
proportional liability should not be limited, according to 
the Supreme Court, to cases similar to Nefalit/Karamus. In 
general, the Supreme Court decided that (translation, RR):

‘[A judge can choose to hold the defendant partly 
liable] especially when the liability [the wrong] of 
the tortfeasor is definite, the possibility of a CSQN 
between the wrong and the damage is not very 
small, and the rationale of the norm breached, 
and the nature of the wrongful act, justifies the 
application of proportional liability.’29

In the case of Fortis/Bourgonje the Supreme Court 
declined to apply proportional liability because it 
concerned the duty of an asset manager to warn his 
client and the rationale of this duty is to prevent pure 

economic loss. Under Dutch tort law liability for pure 
economic loss is possible, but it tends to offer less 
protection in comparison to for instance personal injury 
(Art. 6:98 DCC). Also, the Supreme Court held that the 
possibility that the client would have listened to this 
warning and thereby would have sold his shares would 
not have been very great.30

The theory of proportional liability was recently 
applied by the District Court of The Hague in a human 
rights case.31 The facts of the case were as follows. The 
plaintiff’s son died after being shot while sitting in a 
car at an Iraqi checkpoint. The Iraq Stabilization Force 
was responsible for keeping order. The Dutch State 
made troop contributions to this Force. Dutch military 
personnel were present at the checkpoint and one of 
them, Lieutenant A, shot at the car potentially resulting 
in the son’s death. However, one or more members of 
the Iraqi Civil Defence Corps (ICDC) also shot at the car. 
It was held by the court that all acts of the ICDC can be 
attributed to The Netherlands.32 Lieutenant A did not act 
wrongfully; therefore, his use of a weapon fell within the 
plaintiff’s sphere of risk.33 The District Court ruled that the 
use of weapons by one or more of the ICDC military was 
unlawful, and that this wrong fell within the sphere of risk 
of the Dutch State. It was however impossible to prove 
who had caused the death of the son: the lawful use of a 
weapon by Lieutenant A or the unlawful use of weapons 
by one or more of the ICDC military personnel. The court 
established the proportional liability of the Dutch State 
to be 30%.34

Proportional liability must be distinguished from 
alternative causation, another instrument to redeem 
causal uncertainty under Dutch law (section 4.2), for 
which the Dutch legislature introduced a combination 
of shifting the burden of proof and joint and several 
liability (full liability, Art. 6:99 DCC). Alternative causation 
concerns the situation in which it is certain that the 
damage was caused by an unlawful act or omission, but 
which unlawful act precisely caused all of the damage 
remains uncertain. An example is the following: two 
persons throw a stone at a third person, both persons 
therefore acted wrongfully, but because the third person 
was only struck by one stone, he cannot prove who 
actually threw the stone that caused the damage. Both 
persons who threw a stone are in principle liable in full. 
The stone-throwing person can only prevent liability if 
they can prove that the damage had not been caused by 
the specific stone they threw.35 This example differs from 
the Iraqi shooting, because in the former hypothetical 
situation all potential causes can be linked to a wrong; 
a non-tortious potential cause is lacking. Precisely this 
detail justifies the difference between full and partial 
liability under Dutch tort law. It also shows that, indeed, 
the type of uncertainty guides the solution offered by 
Dutch tort law and the law of evidence.
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4.4 PARTIAL LIABILITY (2): THEORY OF THE 
LOSS OF A CHANCE
The second theory for establishing partial liability is the 
loss of a chance. This theory was applied in the case 
of the Mothers of Srebrenica by the Court of Appeal 
after deciding that the CSQN had not been sufficiently 
proven. The central probability, or uncertainty, when 
applying the theory of the loss of a chance differs 
from the central probability when applying the theory 
of proportional liability. The uncertainty is not which 
circumstance or act caused the actual damage. Rather, 
the central uncertainty is whether the result would have 
been better in the hypothetical situation had the party 
responsible refrained from committing the wrong.36 
In determining whether damage exists a comparison 
must be made between the hypothetical situation that 
would have arisen without the wrong and the situation 
that came into being after the wrong. Bloembergen 
therefore distinguished three elements of damage: 
causal, hypothetical and comparative elements.37 Since 
uncertainty occurs in determining the damage, the lost 
chance of a better result, or ‘success’, is considered to be 
the damage.38 Hence, if the plaintiff claims compensation 
for the loss of a chance, he claims a fundamentally 
different type of damage as compared to a claim based 
on the actual consequences of the wrong.39 Sieburgh 
argued that this does not exclude the possibility that 
proportional liability and the loss of a chance can be 
applied in the same cases.40 Additionally, comparable to 
the theory of proportional liability, the theory of the loss 
of a chance offers an opportunity to award damages in 
a situation in which the underlying/original CSQN cannot 
be sufficiently proven, although liability will be partial.41

The case of Baijings/H. was the first landmark decision 
by the Supreme Court on the loss of a chance.42 The case 
concerned a lawyer who wrongfully failed to lodge an 
appeal. When a lawyer makes a mistake, for example, 
by failing to lodge an appeal within the given time frame, 
the damage can be assessed according to a chance that 
the outcome in the case would have been successful had 
the mistake not been made. The Supreme Court allowed 
the claim. Ever since this Supreme Court case, more and 
more lower courts have used the lost chance approach.43 
The Supreme Court ruled that the theory of the loss of 
a chance is not restricted to mistakes by lawyers, and 
has applied this theory, for example, in the case of the 
liability of an investment consultant,44 neglecting to 
amend a zoning plan,45 and wrongful delay in medical 
treatment.46 The case of Mothers of Srebrenica concludes 
this list: in cases of human rights violations, the theory of 
loss of a chance can be applied.47

The Supreme Court explicitly held that a court is not 
obliged to exercise restraint comparable to cases in which 
the rule of proportional liability might be applicable. In 
other words, when applying the rule of the loss of a chance, 
a court does not have to first consider how applying this 

rule is justified according to the rationale of the norm 
which is breached, the nature of the wrongful act, and 
the nature of the damage suffered.48 The rationale of 
this difference is, according to the Supreme Court, that 
the CSQN between the lost chance and the wrong can be 
determined in conformity with the general rules of the 
law of evidence.49 However applying the theory of the 
loss of a chance is not without any restrictions. The test 
is the following. The judge should consider, by estimating 
the good and poor chances, whether the chance of a 
better result (‘success’) was a real possibility, thus not 
too small, and therefore not negligible.50 This explains 
the phrase used by the Court of Appeal in the Mothers of 
Srebrenica case: 

‘The Court of Appeal cannot establish either, 
however, that the men’s chance of survival was so 
small as to be negligable [sic. RR: negligible].’51

And the Supreme Court:

‘All in all, it must be ruled that the chance that the 
[Bosniac males, RR], had they been offered the 
choice of remaining in the compound, could have 
escaped the Bosnian Serbs, was indeed small, but 
not negligible.’52

Notwithstanding causal uncertainty, liability was 
determined to be 10%, which was considered to be the 
lost chance of obtaining a better result because of the 
wrong committed by Dutchbat. Therefore, a remedy 
was offered by the Supreme Court, although the CSQN 
between the actual consequences and the wrong was 
too uncertain.

Reviewing the specific facts of the case, applying the 
theory of loss of a chance of a better result was indeed 
the adequate theory in establishing liability in Mothers of 
Srebrenica. The main argument being that it was clear 
which chain consisting of all wrongful acts resulted in 
the genocide, but it is uncertain whether the outcome 
of the chain of acts would have been any different had 
Dutchbat not acted wrongfully.

The current application of the theory of proportional 
liability and the loss of a chance respectively has been 
criticised in legal literature. The criticism does not often 
concern the possibility of partial liability under Dutch law 
when uncertainty about a CSQN exists,53 but rather the 
distinction between the scope of application.54 A judge 
should exercise restraint in applying proportional liability, 
but not in applying the loss of a chance. The main criticism 
being that both theories in essence aim to solve the same 
problem, namely the impossibility of proving a CSQN.55 
Also, the concept of damage and CSQN are related, 
since damage is a causal concept. As Bloembergen has 
convincingly argued: damage, an adverse change, cannot 
be determined without silently or expressly accepting 
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that it is caused by an act or omission. Hence, two forms 
of argumentation can be used. Either one argues that 
damage exists and asks the question of what caused the 
damage. Or one asks the question of whether damage 
exists, because it is uncertain whether, without the 
wrong, the very same outcome would have occurred.56 
A rhetorical question, which I also tend to raise, can here 
be raised as to how a distinction between the scope of 
application of the theory of proportional liability and 
that of the loss of a chance can be justified from the 
perspective of these argumentations.57

5. PARTIAL LIABILITY IS ACCEPTED 
IN SOME OF THE OTHER EUROPEAN 
JURISDICTIONS

Partial liability offers an exception to the main rule that the 
wrong needs to be a CSQN for the damage. The existence 
of the theory is rather exceptional from a European 
comparative perspective. This topic will be dealt with 
in this section, mainly to make transparent that partial 
liability not only offers an exception to the main rules of 
Dutch tort law, but that it also entails a rather exceptional 
mechanism from a European comparative perspective.

In 2017 Infantino and Zervogianni published extensive 
comparative research into causation in Europe.58 
Rapporteurs from sixteen jurisdictions participated in 
the project. They studied different factual contexts and 
connected causal uncertainties, as well as solutions to 
redeem uncertainties under national laws were compared, 
amongst others proportional liability (hypotheticals 6 
and 7) and the loss of a chance (hypothetical 17). Their 
study makes clear that partial liability is also accepted in 
some other jurisdictions, although this is not generally so.

To start with, proportional liability in cases of multiple 
causality when one possible cause is non-tortious is 
an exceptional mode of liability. A limited number of 
jurisdictions apply proportional liability. In addition 
to the Netherlands, Austria also applies this theory.59 
Some other jurisdictions allow for proportional liability, 
but limit its scope of application to very specific wrongs 
or situations.60 The other jurisdictions adopt an all-or-
nothing approach. In these jurisdictions a defendant is 
either fully liable or not at all liable for the plaintiff’s loss, 
although the harshness of the decision can be tempered 
with other legal mechanisms such as a relaxation of the 
standard of proof or decreasing the compensation.61 
Several jurisdictions do not deviate from the all-or-
nothing approach and compensation will be denied. 
From this perspective, the Dutch theory of proportional 
liability is quite exceptional and offers a solution based 
on the principle of reasonableness and fairness in order 
to reach a fair result instead of denying the claim.

Secondly, other countries accept the approach of the 
loss of a chance, as applied in the case of the Mothers 

of Srebrenica. For example, Denmark, France, Italy, 
Portugal and Spain all accept this approach, while this 
approach has not been adopted in other jurisdictions. As 
Infantino and Zervogianni have made clear: ‘European 
legal systems are far from uniform on this issue’,62 not 
only as regards whether this approach is allowed, but 
also:

‘the specific approach followed may (…) depend 
upon the particular setting. The type of injury 
involved, the gravity of the ensuing losses, 
the degree of (un)certainty of the (actual and 
alternative) sequence of events, and the ability 
of the persons involved in the accident to foresee 
and prevent its occurrence are all factors that 
might influence how courts would address lost 
chance cases.’63

The Dutch Supreme Court allows a broad application of 
this theory, although it limits the scope to chances that 
reflect a real, rather than negligible, possibility. Thus, the 
chance must not be too small. Further, Dutch tort law 
allows damages to be awarded regardless of the type of 
loss and its gravity, and also when comparatively small 
chances are lost. However, these damages are only 
partial, notwithstanding causal uncertainty. From this 
perspective, Dutch law benefitted the plaintiffs in the 
case of Mothers of Srebrenica.

6. HUMAN RIGHTS AND PARTIAL 
LIABILITY
6.1. INTRODUCTION
From a human rights law perspective, the outcome of 
partial liability might be uncommon. Causation and 
causal uncertainty are however topics that have been 
decided upon by the European Court of Human Rights, 
and a requirement under the ECHR. Both topics will be 
touched upon. First, the European Court of Human Rights 
case law under Art. 6 about the denial of a claim under 
national tort law because of causal uncertainty will be 
described (6.2). Second, an overview of the interpretation 
of the concept of causation under Art. 41 ECHR, just 
satisfaction, will be given (6.3).

6.2 CAUSAL UNCERTAINTY UNDER NATIONAL 
LAW AND ART. 6 ECHR
As far as I can determine, partial liability in cases of 
causal uncertainty has not yet been the subject of legal 
debate at the European Court of Human Rights.64 That 
should come as no surprise: few European jurisdictions 
have created the possibility of partial liability to redeem 
causal uncertainty, let alone have rendered a judgment 
in a human rights case applying this theory. However, the 
European Court of Human Rights has dealt with causal 
uncertainty as such under Art. 6 ECHR.
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The European Court of Human Rights has dealt with 
domestic cases concerning causal uncertainty and the 
weighing of evidence. The case of Dimitar Yordanov v. 
Bulgaria provides an example. In this case a Bulgarian 
state enterprise operated an open coal mine. To extract 
the coal from the mine it made use of explosions. The 
plaintiff lived in his house nearby, although it was legally 
forbidden to live and be present in that particular zone. 
However, the expropriation order against the plaintiff 
was annulled due to a mistake for which the state was 
responsible. The plaintiff continued living in his house. 
Eventually, his house collapsed and he claimed damages 
under tort law. His claim was denied by the national civil 
court because the plaintiff failed in offering sufficient 
proof of the causal connection between the detonations 
at the mine and the damage to his house. The plaintiff 
filed a claim at the European Court of Human Rights 
arguing that his right to a fair trial was violated. The 
plaintiff’s claim was dismissed under Art. 6 ECHR:

‘The Court has said on numerous occasions that 
it is not called upon to deal with errors of fact or 
law allegedly committed by the national courts, 
as it is not a court of fourth instance, and that 
it is not called upon to reassess the national 
court’s findings, provided that they are based on 
reasonable assessment of the evidence (…). Thus 
issues such as the weight attached by the national 
courts to given items of evidence or to findings or 
assessment submitted to them for consideration 
are not normally for the Court to review (…).’65

One exception exists:

‘The Court may entertain a fresh assessment of 
evidence where the decision reached by national 
courts can be regarded as arbitrary or manifestly 
unreasonable.’66

In principle, it is not common to review the weight attached 
to evidence by national courts or their assessment of 
the evidence.67 Since partial liability, comparable to the 
relaxation of the standard of proof by national judges, aims 
at bypassing the general weighing of evidence as regards 
the CSQN between the wrong and the damage, it would be 
quite surprising if the European Court of Human Rights were 
to decide to change its starting point under Article 6 because 
it concerns a question of liability instead of evidence. The 
question is whether the outcome of the 10% partial liability 
is regarded as arbitrary or manifestly unreasonable. This 
10% has been well explained by the Supreme Court,68 and 
from a tort law perspective this outcome is considered 
an exception to the main rule justified by legal justice 
and reasonableness. Under the general rules of evidence 
the claim would have been denied, nevertheless some 
compensation has been offered.

6.3 CAUSATION AS A REQUIREMENT UNDER 
THE ECHR
If the European Court of Human Rights has held that a 
violation of a right exists, the court has the possibility, if 
claimed by the plaintiff, to offer just satisfaction.69 Kellner 
and Durant have analysed the causation criterion under 
Art. 41 ECHR. Just satisfaction can take different forms 
from the mere finding of a violation to damages based 
on equity.70 If damages are appropriate, the Court seems 
to apply a CSQN approach in deciding what damages 
should be awarded, but as explained by Kellner and 
Durant:

‘one cannot but notice that detailed explanations 
of the decision on causation are rare.’71

It is particularly not clear how damages are assessed 
in deciding on compensation for pecuniary damage. 
Compensation for non-pecuniary damages seems to 
be less problematic, because these damages are often 
justified by deciding that the violation resulted in stress, 
anxiety, and other similar harms. As Kellner and Durant 
put it: ‘This is due to the fact that the Court assumes that 
some violations a priori cause non-pecuniary damage.’72 
These authors also explain that, in limiting liability 
by applying the causation criterion – that one should 
interpret as legal causation under domestic law – the 
court employs several concepts, such as a ‘clear causal 
link’, a ‘direct causal link’ and a ‘sufficient causal link’. 
These concepts do ‘not seem to carry any autonomous 
meaning’, as illustrated by their analysis of certain 
decisions.73 From a domestic perspective the lack of clear 
causation concepts is rather surprising, but this is quite 
understandable from the perspective of Art. 41 ECHR. As 
the court explained in Georgia v. Russia:

‘Nor is it the Court’s role to function akin a 
domestic tort mechanism court in apportioning 
fault and compensatory damages between civil 
parties. Its guiding principle is equity, which 
above all involves flexibility and an objective 
consideration of what is just, fair and reasonable 
in all the circumstances of the case, including not 
only the position of the applicant but the overall 
context in which the breach occurred.’74

It is understandable that the court denies the idea that it 
functions as a tort law mechanism, also because it is not 
possible to define one tort law system in Europe.75 Every 
European country applies its own tort law. What in my 
opinion is less understandable is the focus on flexibility 
and decision-making in individual cases, because, as 
shown, it results in legal uncertainty. It should be possible 
to create a system that offers both flexibility and (more) 
legal certainty, for instance by applying the Principles 
of European Tort law. These principles are a result of an 



135Rijnhout Utrecht Journal of International and European Law DOI: 10.5334/ujiel.543

in-depth comparative study, which resulted in a flexible 
system for liability based on what European national 
systems have in common.76

What this section clarifies is that the ECHR focusses 
on protecting against risks to human life and, as a 
consequence, the European Court of Human Rights has 
an important task in assessing violations of those human 
rights, irrespective of whether damages should be 
awarded. Tort law, on the other hand, is a compensatory 
system which aims at shifting losses onto wrongfully 
acting parties that caused the resulting damage and 
it therefore discusses the outcome of and the causal 
relation to the wrong. As Turton puts it, under human 
rights law it is essential ‘to secure the respect for life’, while 
under tort law ‘the causation requirement (…) reflects the 
interpersonal responsibility at stake there’.77 Because of 
fundamental differences between the starting points of 
Dutch tort law and human rights law, Emaus has argued 
that a new legal concept should be introduced in Dutch 
civil law: ‘the concept of a breach of a fundamental 
right’.78 This modern civil law obligation would contribute 
to protecting an individual against risks to human life 
on a national level, without using the benchmarks for 
individual compensation under Dutch tort law.

7. AN EFFECTIVE REMEDY AND JUST 
SATISFACTION UNDER HUMAN RIGHTS 
LAW

The starting point that the protection against risks to 
human life is the central focus of human rights law, 
and at the same time clarifies the struggle of national 
courts to interlace Dutch tort law with human rights law, 
can be clarified by explaining the application of Art. 13 
ECHR, the right to an effective remedy. This right is also 
especially relevant for Mothers of Srebrenica, because in 
the context of wrongs committed up to 1 January 2019 
it was in principle impossible for national courts to award 
damages for non-pecuniary loss of family members in 
wrongful death cases under Dutch tort law. National 
courts do have this possibility for wrongs committed 
after 1 January 2019, because since then, so-called 
affectionate loss is considered to be a legally relevant head 
of damage. Because the violation in Mothers of Srebrenica 
was committed before this date, the national courts in 
principle could not award this compensation under Dutch 
tort law. This would however be considered a violation 
of Art. 13 in conjunction with Art. 2 of the European 
Convention of Human Rights. It is established through 
case law under Art. 13 in conjunction with Art. 2 of the 
Convention that national law should offer the prospect of 
compensation for the non-pecuniary losses of relatives, 
because the lack of this compensation would have a 
negative bearing on any application for legal aid and 
resorting to the courts to assess the merits of the case.79 

The lack of this particular effective remedy for relatives 
in cases in which an arguable claim exists, results in a 
violation and just satisfaction for non-pecuniary damage 
would have been offered under Art. 41 ECHR.80 Dutch 
courts struggled with this inconsistency. This paragraph 
finalises my main argument that national court are 
confronted with an extra system for addressing wrongs 
when applying Dutch tort law, which results in combining 
liability systems that are not aligned in the sense that the 
one focusses on the assessment of violations of rights 
while for the other compensation is central, by describing 
the contradicting case law under Dutch tort law.

In a case before the Court of Appeal of The Hague, 
the court held that Art. 2 had been violated due to 
non-compliance with safety rules by prison staff which 
resulted in the fatal stabbing of the imprisoned deceased 
by a fellow detainee.81 It also held that the right to an 
effective remedy for the relatives had been violated 
because Dutch law lacked a remedy for compensating the 
non-pecuniary damage of relatives. However, the court 
denied compensation for the non-pecuniary damage of 
relatives, arguing that the finding of a violation as such 
was sufficient to address this violation. The court referred 
to Georgia v Russia82 to justify its decision, which, in my 
opinion, is remarkable because that European Court of 
Human Rights decision concerned the interpretation of 
Art. 41. First, Art. 41 of the Convention gives the European 
Court the authority to offer, of its own accord, just 
satisfaction to the plaintiffs; it is neither considered to be 
a right under the Convention that should be assessed by 
the national courts, nor does it set precedents for national 
courts.83 Second, as far as I can determine, the European 
Court itself would certainly have awarded compensation 
for non-pecuniary loss under Art. 41 on the basis of 
equity.84 This ruling shows, in my opinion, how complex 
it is for national courts to allow exceptions to the law of 
damages because a human right has been violated, since 
they are obliged to apply national law to a wider extent 
and exceptions can set precedents for ‘more regular’ tort 
law situations, such as, car accidents or medical mistakes.

However, the District Court of The Hague has decided 
fundamentally differently in a recent decision.85 This case 
concerned a shooting by military personnel in Iraq that 
caused the death of the plaintiff’s son, as described in 
section 4.3 above. The plaintiff claimed compensation 
for his non-pecuniary damage because of a violation 
of Art. 2 in conjunction with Art. 13 ECHR. The District 
Court held that the right to an effective remedy had 
indeed been violated. However, it ruled differently 
regarding the consequences of this violation compared 
to the Court of Appeal in the case above. It held that 
the Dutch Constitution prescribes under Arts. 93 and 94 
that provisions of international law, which due to their 
content or nature bind everyone, are directly applicable 
and set aside conflicting provisions of national law. 
Hence, the Dutch law of damages cannot be applied 
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to this case; the violation of art. 13 ECHR, the lack of an 
effective remedy for relatives, was considered to be a 
wrong under tort law.86 That created a loophole in the 
law, and consequently the District Court decided to rule 
in accordance with the spirit of Art. 41 ECHR and awarded 
damages for the non-pecuniary damage suffered by 
the relative.87 The court justified its decision by stating 
that this would have been the result at the level of 
the European Court of Human Rights and hence this 
decision would spare the relative the long road towards 
Strasbourg.88

In my opinion, this latest ruling should be the way 
forward in the Netherlands because it prevents precedents 
from being set for the general law of damages.89 In 
essence, it is in line with Emaus’ recommendation to 
make a distinction between damages for human rights 
violations and for tort law wrongs. She has however 
argued that the next formal step to be taken should be 
removing the legal loophole and creating a new source of 
obligations under Dutch civil law in order to do justice to 
the legal framework of human rights law.90 Introducing 
this new breach would move the law of obligations 
towards the idea that violation of fundamental rights 
should be remedied; an approach familiar from human 
rights law, but not generally accepted in national tort law 
systems.

8. OFFER FOR OUT-OF-COURT 
SETTLEMENT BY THE DUTCH 
GOVERNMENT

To finalise the insights – up to now – about compensation 
of the victims of the genocide in Srebrenica, a brief 
description of the compensation scheme that the Dutch 
government created in the aftermath of the Dutch 
Supreme Court decision in Mothers of Srebrenica will be 
given.91

This scheme concerns an offer of an out-of-court 
settlement which aims to prevent the arduous road of 
a follow-up procedure for the individual determination 
of damages.92 One has to realise, first, that calculating 
wrongful death damages, being the loss of dependency 
and funeral expenses under Art. 6:108 Dutch Civil Code, 
is a complex matter, although the personal injury branch 
generally applies a standardised method for such a 
calculation.93 Second, the lump sum offer is limited 
to 10% compensation, according to the government, 
because liability is partially established.94

The scheme offers a lump sum payment in 
compensation to:

•	 Partners married to the deceased, including life 
partners who lived together for at least three years at 
the moment of decease and life partners who have a 
child together with the deceased (widows);

•	 Minor children of the deceased;
•	 Children of age of the deceased who were part of the 

household of the deceased;
•	 Parents of the deceased;
•	 Brothers and sisters of the deceased who were 

minors and part of the household of the deceased.95

Widows are offered a lump sum payment of 15.000 
Euros (10% of 150.000 Euros) and other plaintiffs a 
payment of 10.000 Euros (10% of 100.000 Euros).96 The 
explanatory notes clarify that these lump sum payments 
aim at compensating both the pecuniary and non-
pecuniary damage of the plaintiffs.97 They acknowledge 
that the Dutch law of damages does not allow for the 
compensation of the non-pecuniary damage of these 
relatives, but state that in light of recent case law it will 
offer compensation for non-pecuniary damage.98 This 
sentence is quite abstruse, but I assume that it refers to 
the decision of the District Court of The Hague in 2020, 
in which it was decided to set aside the Dutch law of 
damages because it interferes with human rights law.99

If a plaintiff accepts the out-of-court settlement, 
it is regarded as settlement in full, and so the case is 
finalised.100 The offer seems to be non-negotiable, but 
follow-up procedures are still possible, therefore the 
plaintiffs have a choice between either a settlement 
or follow-up court proceedings. However, the case 
has already been lodged before the European Court of 
Human Rights, which creates an additional dilemma: if a 
violation is found by the European Court of Human Rights, 
will the outcome be better, from a monetary perspective, 
under Art. 41 ECHR, for this particular group of relatives 
of approximately 350 Bosniac males that were not given 
the choice to stay at the compound?

9. CONCLUSION

The aim of this article has been to explain the Dutch 
theory of partial liability and why the application of 
this theory has benefited the plaintiffs from a tort law 
perspective. Partial liability is a theory under Dutch law 
to redeem causal uncertainties and therefore functions 
as an exception to the main rule of sufficient degree of 
proof of a CSQN between the wrong and the damage, 
justified by legal justice and reasonableness. Loss of a 
chance is one variation of partial liability. The question 
about the certainty of causation is reframed as the 
question of whether the plaintiff has lost a real chance 
of obtaining a better result. If so, liability is established 
in accordance with the lost chance. The theory of lost 
chance essentially makes it possible to establish liability 
to a proportion, notwithstanding the causal uncertainty 
between the wrong and the original damage, which 
would have resulted in a denial of the claim under 
tort law. Therefore, it is important to note that this 
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paper mainly concerned exceptions to the main rule of 
CSQN and was less about regular decisions regarding 
causation.

This is one example of the way in which Dutch tort law 
or the law of evidence can prevent an unjustified denial 
of a claim due to a lack of proof of a CSQN. However, the 
factual context guides which opportunity, or exception to 
the main rule, exists to redeem the uncertainty. In light 
of the facts of the case of the Mothers of Srebrenica, the 
theory of the loss of a chance was the appropriate way 
to redeem causal uncertainty under Dutch law.101 This 
theory is not generally accepted in Europe; under other 
national laws the claim would or might be denied. 

When comparing causation under tort law to the 
ECHR, which some scholars have done, one lesson can be 
learned. When awarding just satisfaction, by means of 
damages, it is unclear which causal concept is employed 
by the European Court of Human Rights. Of course, the 
Court does not aim to be a mechanism for applying tort 
law, but by not developing a sound theory uncertainty 
continues to exist. 

At the same time, national judges are confronted with 
a new system for addressing wrongs when applying Dutch 
tort law. Conflicts arise when, for example, considering 
whether an effective remedy exists for the relatives of 
deceased victims. The way in which judges deal with this 
matter differs and it illustrates their struggle because 
case law on human rights violations can set precedent 
for non-human rights cases. 

Both legal layers are not aligned, which is problematic, 
both from the perspective of human rights law – the 
assessment of human right violations – and tort law – 
compensation for damage caused by wrongs. It is also 
problematic for plaintiffs, because they are confronted 
with this non-alignment which goes hand in hand with 
legal uncertainty. Consequently, the relatives of the 
approximately 350 Bosniac males who were not offered 
the choice to stay behind at the compound by Dutchbat 
are confronted with difficult questions from a monetary 
compensation perspective: should they accept that 
Dutchbat was only partially liable and accept the out-
of-court settlement or should they commence follow-
up proceedings? Or indeed should they lodge their claim 
before the European Court of Human Rights and apply for 
just satisfaction based on equity? In my opinion it is quite 
disappointing that the burden of these questions exists 
and falls upon the victims. 
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