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ABSTRACT
In two decisions of 2019, the Dutch courts have come up with novel interpretations of 
the ‘control-based’ standard of attribution in the international law of State responsibility. 
This is a standard of attribution that is laid down in Article 8 of the International Law 
Commission’s (ILC) Articles on the Responsibility of States for Internationally Wrongful 
Acts (ARSIWA), which is, by and large, reflective of customary international law. The 
traditional understanding of Article 8 ARSIWA is that it applies to relations between 
States and private persons or entities, in particular armed groups: conduct of a non-
State armed group is attributed to a State to the extent that the State exercises control 
over that group. However, the Dutch courts have extended the scope of application of 
Article 8 ARSIWA to conduct of organs of international organisations (the UN) as well 
as foreign States (i.e., States other than the Netherlands). Internationally speaking, 
this is a novel interpretation of Article 8 ARSIWA, for which there are no precedents. 
After introducing the Dutch courts’ reasoning in these cases, the contribution zooms 
out and inquires what the Dutch evolutions imply for the development of the control-
based attribution standard in the international law of State responsibility. The author 
argues that the relatively peculiar interpretation of Article 8 ARSIWA, as applying to 
interactions between States and international organisations and between States inter 
se, is practically viable in a narrow range of scenarios characterised by relatively strong 
politico-military relations and hierarchies.
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1. INTRODUCTION

In two decisions of 2019, the Dutch courts have come 
up with novel interpretations of the ‘control-based’ 
standard of attribution in the international law of State 
responsibility. This is a standard of attribution that is laid 
down in Article 8 of the International Law Commission’s 
(ILC) Articles on the Responsibility of States for 
Internationally Wrongful Acts (ARSIWA),1 which is, by and 
large, reflective of customary international law.2 Article 8 
ARSIWA provides that ‘[t]he conduct of a person or group 
of persons shall be considered an act of a State under 
international law if the person or group of persons is in 
fact acting on the instructions of, or under the direction 
or control of, that State in carrying out the conduct.’ The 
traditional understanding of this provision is that it applies 
to relations between States and private persons or entities, 
in particular armed groups: conduct of a non-State armed 
group is attributed to a State to the extent that the State 
exercises control over that group.3 However, in Mothers of 
Srebrenica v State of the Netherlands4 and Jaloud v State 
of the Netherlands,5 Dutch courts have extended the 
scope of application of Article 8 ARSIWA to the conduct 
of organs of international organisations (the UN) as well 
as foreign States (i.e., States other than the Netherlands). 
Internationally speaking, this is a novel interpretation of 
Article 8 ARSIWA, for which there are no precedents.

In Mothers of Srebrenica, which forms part of a long 
line of Srebrenica-related, tort law-based decisions of 
Dutch courts,6 the Dutch Supreme Court (2019), citing 
Article 8 ARSIWA, attributed a number of failures of the 
UN peacekeeping operation Dutchbat to the Netherlands, 
on the ground that the Netherlands exercised control 
over the operation. Jaloud is an interlocutory decision 
by the Hague District Court (2019), which, again citing 
Article 8 ARSIWA, attributed to the Netherlands acts 
of Iraqi soldiers over whom the Netherlands exercised 
control when stabilising Iraq in the aftermath of the 
2003 invasion.

After the introduction of the reasoning in those cases 
by the Dutch courts’, the contribution zooms out and 
inquires into what the Dutch evolutions imply for the 
development of the control-based attribution standard 
in the international law of State responsibility. The 
author argues that the relatively peculiar interpretation 
of Article 8 ARSIWA, as applying to interactions between 
States and international organisations and between 
States inter se, is practically viable in a narrow range 
of scenarios characterised by relatively strong politico-
military relations and hierarchies.

2. MOTHERS OF SREBRENICA

In a number of cases concerning the events in Srebrenica 
– Mustafić and Nuhanović on the one hand, and Mothers 

of Srebrenica (‘Mothers’) on the other – Dutch courts 
have grappled with the attribution of conduct in UN 
peacekeeping operations. Both cases, which have been 
addressed at great length in the literature,7 concern 
the liability of the Dutch State for its alleged failure to 
protect Bosnian Muslims from atrocities committed 
by the Bosnian Serbs. At the time (1995), a Dutch UN 
peacekeeping contingent (Dutchbat) was stationed in the 
vicinity of Srebrenica. Dutchbat handed over a number of 
Bosnian Muslims to the Bosnian Serbs, who went on to 
kill them. Mustafić and Nuhanović concerned the sending 
away of an electrician and an interpreter working for 
Dutchbat/the UN on the Dutchbat compound. Mothers 
of Srebrenica concerned the delivery into the hands 
of the Bosnian Serbs of a number of Bosnian Muslim 
men who had sought refuge in the vehicle halls of the 
compound as well as in the mini safe area adjacent to 
the compound. A major legal issue in these cases was 
whether the conduct of Dutchbat could be attributed to 
the Netherlands rather than to the UN (only), and thus 
whether the Netherlands could be held responsible.

This difficulty of attributing wrongful conduct in UN 
peace operations is well-known.8 Whereas the UN exercises 
command over such operations, troops are contributed 
by the member States and remain, at least in part, under 
the control of the troop-contributing State, which retains 
criminal and disciplinary jurisdiction over peacekeepers. 
In light of this apparently shared command and control, 
complex questions of apportioning responsibility arise 
in the event that wrongful acts are committed by a 
UN peacekeeping contingent. The International Law 
Commission (ILC) paid specific attention to this issue 
in Article 7 of the Articles on the Responsibility of 
International Organisations for Internationally Wrongful 
Acts (ARIO 2011),9 which provides that ‘[t]he conduct of 
an organ of a State (…) that is placed at the disposal of 
another international organisation shall be considered 
under international law an act of the latter organisation 
if the organisation exercises effective control over that 
conduct.’ The Commentary to this provision shows that 
the ILC considered it to be particularly relevant for UN 
peace operations, in the context of attribution of conduct 
to international organisations and States.10

Implied in Article 7 ARIO is that wrongful conduct 
committed in UN peace operations can be attributed 
to States to the extent that they exercise control over 
the conduct. This opens a window to hold States 
accountable before a court of law. In contrast, it is 
extremely challenging to hold international organisations 
to account in light of the current jurisdictional limitations 
of national and international courts with respect to the 
accountability of international organisations.

Dutch courts have proved to be a fertile ground for 
the further development of the rules of State attribution 
in the context of UN peace operations. The Supreme 
Court in Mustafić and Nuhanović, as well as lower Dutch 
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courts in Mothers of Srebrenica considered Article 7 ARIO 
as governing the responsibility of the Dutch State in 
relation to wrongful acts committed during the UN peace 
operation in which the Netherlands participated. The ILC 
Commentary cited the decisions of the District Court and 
the Court of Appeal in Mustafić and Nuhanović approvingly, 
as evidence of the rule laid down in Article 7 ARIO.11

In Mothers of Srebrenica, however, the Supreme Court 
ruled that the ARSIWA, including its Article 8, governed 
the responsibility of States in relation to wrongful acts 
committed in UN peace operations, thereby sidelining 
the ARIO. In so doing, it distanced itself from the ILC and 
earlier Dutch case-law. This decision may decrease the 
relevance of the ARIO in cases brought against States 
interacting with international organisations. From a 
doctrinal perspective, it is striking, in any event, that the 
Supreme Court applied Article 8 ARSIWA to relationships 
between international organisations and States, rather 
than just to interactions between private non-State 
actors (armed groups notably) and States – which the 
article was originally intended for.

This part proceeds as follows. Section (a) seeks to 
understand how the Supreme Court in Mothers came to 
reject Article 7 ARIO in favour of Article 8 ARSIWA, and 
argues that the uncertain status of the ARIO may have 
caused the Court to apply only the ARSIWA. Section 
(b) reviews whether the scope of application ratione 
personae of Article 8 ARSIWA can indeed be extended to 
the conduct of (organs of) international organisations, 
and submits that it does indeed. Section (c) goes on to 
inquire whether the extension of the personal scope 
of the effective control standard has an impact on its 
substantive scope (i.e., the content of the standard), 
and argues that it does not. Section (d) contains some 
concluding observations regarding the significance of 
Mothers for the rules of attribution under the law of 
international responsibility.

(A) THE SUPREME COURT’S REJECTION OF 
ARTICLE 7 ARIO
It was the Dutch courts’ common understanding that 
Article 7 ARIO governed the question of attribution of 
conduct in UN peace operations, whether to the UN or 
the troop-contributing State. In Mustafić and Nuhanović, 
the Supreme Court explicitly applied Article 7 ARIO.12 Also 
the District Court and the Court of Appeal in Mothers of 
Srebrenica were of the view that Article 7 ARIO governed 
attribution of conduct in UN peace operations.13

However, the Supreme Court in Mothers of Srebrenica 
breaks with this tradition. The Court held as follows:

‘[U]nlike in the [Nuhanović case], the question 
of whether making Dutchbat [i.e., the Dutch 
contingent] available to the UN implies that 
Dutchbat’s conduct can exclusively be attributed 
to the UN and not to the State, or that dual 

attribution (attribution to both the UN and the 
State) is possible, is not at issue. It was found 
in [Nuhanović] that the latter was the case. 
This is why the provisions in [ARIO] concerning 
the attribution of conduct to an international 
organization are not directly relevant in these 
proceedings.’14

Instead, according to the Court, the question of effective 
control is to be answered with reference to Article 8 
ARSIWA.

It is decidedly surprising that the Supreme Court 
discarded Article 7 ARIO in the context of UN peace 
operations. This is not only because of consistent earlier 
Dutch case-law, in particular the Supreme Court’s decision 
in Nuhanović, considered that provision to be relevant. It 
is also because as indicated above, Article 7 ARIO was 
specifically designed to apportion responsibility between 
international organisations and (member) States for 
wrongful conduct committed in UN peace operations.

The Supreme Court’s own explanation of its rejection 
of Article 7 ARIO – namely that, unlike Mothers, Nuhanović 
concerned dual attribution – is hardly convincing. Also in 
Nuhanović, the UN was not a party to the proceedings, 
as a result of which the question of dual attribution was 
merely theoretical.15 A more convincing argument is that 
the ARIO, in light of its very title, are only concerned with 
attribution of conduct to international organisations, 
not with attribution to States. Arguably, attribution 
to States is exclusively governed by the ARSIWA. 
However, also this argument has its weaknesses, as 
Article 1(2) ARIO states that ‘[t]he present draft articles 
also apply to the international responsibility of a State 
for an internationally wrongful act in connection with 
the conduct of an international organization’. In fact, 
the ILC devoted an entire Part Five of the ARIO to the 
‘responsibility of a State in connection with the conduct 
of an international organization’.16 The most convincing 
explanation of the Court’s approach arguably relates to 
the legal uncertainty surrounding the ARIO, which are 
buttressed by only limited practice.17 The questionable 
legal status of these articles, in particular Article 7 ARIO, 
may have led the Court to resort to more widely accepted 
and practice-based rules, namely the rules of State 
responsibility, laid down in the ARSIWA.18

This uncertainty over the ARIO may also explain why 
the Court did not apply another potentially relevant 
ARIO rule concerning control-based attribution, namely 
Article 59(1) ARIO, which provides that ‘[a] State which 
directs and controls an international organization in the 
commission of an internationally wrongful act by the 
latter is internationally responsible for that act if: (a) the 
State does so with knowledge of the circumstances of 
the internationally wrongful act; and (b) the act would 
be internationally wrongful if committed by that State.’ 
When conceptualising the control arguably exercised 
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over Dutchbat by the Netherlands, the Supreme Court 
could have applied Article 59 ARIO and have inquired 
whether the Netherlands ‘directed and controlled’ the 
UN in the commission of an internationally wrongful 
act, in the context of the Srebrenica evacuation.19 
That it chose not to do so, may be explained by the 
absence of international practice supporting the rule of 
Article 59 ARIO.20 Also, the attribution of responsibility 
addressed by Article 59 ARIO may be considered as a 
lesser form of responsibility compared to responsibility 
based on attribution of conduct. In case of attribution 
of responsibility, the State is responsible ‘not for the act 
of the principal wrongdoer, but for its own contribution’ 
only.21 Such responsibility may be considered as an 
‘ancillary, derivative or indirect’ responsibility, whereas 
responsibility based on attribution of conduct is of a 
direct nature: the wrongful conduct is transformed into 
the State’s own wrongful conduct.22

Accordingly, courts such as the Supreme Court in 
Mothers may prefer the control standard of Article 8 
ARSIWA, which concerns attribution of conduct, to signal 
a higher degree of blameworthiness.

(B) EXTENDING THE SCOPE RATIONE 
PERSONAE OF ARTICLE 8 ARSIWA: 
ATTRIBUTING CONDUCT OF INTERNATIONAL 
ORGANISATIONS TO STATES
Having discarded the ARIO, the Supreme Court in Mothers 
went on to apply the ARSIWA, and in particular the 
relevant ARSIWA provision on control, namely Article 
8. To remind the reader, Article 8 ARSIWA provides as 
follows: ‘The conduct of a person or group of persons 
shall be considered an act of a State under international 
law if the person or group of persons is in fact acting on 
the instructions of, or under the direction or control of, 
that State in carrying out the conduct.’

The drafters of Article 8 ARSIWA never designed 
this provision with attribution of international 
organisations’ conduct in mind, however. In fact, going 
by the ILC Commentary, Article 8 ARSIWA specifically 
concerns the attribution of conduct of private armed 
(opposition) groups.23 Also the relevant judgments of 
the International Court of Justice (ICJ) cited by the ILC 
in the Commentary, as well as by the Dutch Supreme 
Court in Mothers, pertain to such groups.24 At the same 
time, the ARSIWA Commentary does not explicitly 
exclude attribution of conduct by other actors, such as 
international organisations. In fact, on a literal reading 
of Article 8 ARSIWA, the expression ‘a person or group 
of person(s)’ may well include ‘entities belonging to 
an international organization’, such as peacekeeping 
contingents. Applying Article 8 ARSIWA may perhaps be 
a very roundabout way of making conceptual sense of 
questions of attribution in UN peace operations but in 
light of the consensus before the Court that UN peace 
operations are, in the first place, subsidiary bodies of the 

UN rather than organs of States, the Court’s reasoning is 
not without merit.

In extending the scope ratione personae of Article 
8 ARSIWA to international organisations, the Dutch 
Supreme Court also demonstrates that Article 8 ARSIWA 
can sometimes successfully be invoked. It is recalled in 
this respect that the effective control standard under 
Article 8 ARSIWA, at least as interpreted by the ICJ, 
may be so strict as to become unworkable in practice. 
Instead, an overall control standard, as applied by the 
International Criminal Tribunal for the former Yugoslavia 
in the Tadić case,25 has been suggested to attribute acts 
of non-State actors to States.26 Ultimately, for the law 
of State responsibility, this may be the most important 
legacy of the Supreme Court’s judgment in Mothers: that 
the effective control standard is viable, at least in certain 
circumstances. In fact, the circumstances which lend 
themselves to a successful application of Article 8 ARSIWA 
may precisely be those involving States and international 
organisations. When States and organisations jointly 
set up complex multinational military operations, for 
political and strategic reasons, States may be unlikely 
to shift full control to international organisations. Even 
if peacekeeping contingents are formally considered as 
organs of an organisation, the reality is that States may 
continue to exercise influence and control over these 
contingents, which at the end of the day are composed 
of their own nationals. At one point, such control may 
rise to the level of effective control, triggering Article 8 
ARSIWA. This is admittedly an exceptional scenario, but 
it played out in Srebrenica.27

(C) THE SCOPE RATIONE MATERIAE OF 
CONTROL PURSUANT TO ARTICLE 8 ARSIWA
If the effective control standard of Article 8 ARSIWA 
rather than Article 7 ARIO governs the attribution of 
conduct to States contributing to UN peace operations, 
the next question is whether a different substantive 
review standard applies. After all, Article 8 ARSIWA 
refers to control exercised by the State over a person 
or group of persons, while Article 7 ARIO refers to 
control exercised by the State over specific acts. 
Boutin and Nedeski, relying on the ILC Commentary to 
Article 8 ARSIWA, have argued that Article 8 ARSIWA 
in fact requires a relatively high threshold of ‘actual 
participation of and directions given by [the] State’,28 
whereas ‘active participation and the explicit issuing of 
directions is not an absolute requirement for attributing 
conduct to the troop-contributing state’ in the context 
of Article 7 ARIO.29

It may be the case that the content of the effective 
control standard in both ILC Articles differs. However, it 
is not certain that the Supreme Court actually meant to 
apply a more stringent standard. In fact, when applying 
Article 8 ARSIWA, the Court relied on the standard of 
effective control as enunciated in its earlier judgments 
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in Mustafić and Nuhanović, in which it did apply Article 7 
ARIO, as well as on the meaning given to effective control 
by the ILC Commentary to Article 7 ARIO.30 Regardless of 
the formal rules that may apply – either Article 7 ARIO 
or Article 8 ARSIWA – it appears that the Supreme Court 
may simply have applied a relatively strict version of the 
effective control standard when attributing conduct to 
States in the context of UN peace operations.31 This is a 
version that is based on factual rather than legal control,32 
but does not include the ‘power to prevent’.33 While the 
Court cited the ILC Commentary to Article 8 ARSIWA to 
justify the rejection of the more liberal ‘power to prevent’ 
standard,34 the inapplicability of this standard need not 
be based on that provision. Several authorities have 
based a strict standard for attribution to States on other 
considerations. Okada, for instance, rejects the power 
to prevent standard on functional grounds, namely on 
the ground that it ‘fail[s] to strike a fair balance between 
the institutional considerations and the need to provide 
remedies for victims of peacekeepers’ misconduct’.35 
Similar concerns are echoed in the Leuven Manual on 
the International Law Applicable to Peace Operations, 
which suggests a presumption that national contingents 
operate in an international capacity on behalf of the 
organisation; accordingly, their acts are attributable to 
the organisation, unless it can be established that they 
acted under the effective control of the State contributing 
the contingent.36

The rejection of the power to prevent standard implies 
that acts of peacekeepers will only exceptionally be 
attributed to the State, possibly alongside the UN (dual 
attribution). Such an exceptional situation manifested 
itself in Mothers: ‘[i]n the period starting from 23:00 on 11 
July 1995, after Srebrenica had been conquered and after 
it was decided to evacuate the Bosnian Muslims who had 
fled to the mini safe area, the State did have effective 
control of Dutchbat’s conduct’, ‘conduct [which] can be 
attributed to the State for that reason’.37 Conspicuously, 
this is the same conclusion as reached by the Court of 
Appeal, which had applied Article 7 ARIO rather than 
Article 8 ARSIWA. If anything, by applying Article 8 
ARSIWA, which is hardly ever successfully invoked to 
attribute conduct to States, the Dutch Supreme Court 
sends a clear signal that strict attribution standards 
apply when attributing conduct to States.

There is one final issue regarding the substantive scope 
of the control standard of Article 8 ARSIWA, as applied by 
the Supreme Court in Mothers, that needs to be clarified. 
In one passage, the Court considers that the question of 
effective control ‘must be answered in order to determine 
whether Dutchbat’s conduct in fact took place under the 
direction or control of the State within the meaning of 
Article 8 [ARSIWA]’.38 Simon van Oort, commenting on 
the judgment, observed that this passage may unduly 
limit the scope ratione materiae of the control standard of 
Article 8 ARSIWA, and was concerned that this limitation 

may be followed in other jurisdictions.39 It is true that the 
review standard put forward by the Court departs from 
the standard actually laid down in Article 8 ARSIWA, 
which conditions attribution to the State on a person or 
group persons ‘in fact acting on the instructions of, or 
under the direction or control of, that State in carrying 
out the conduct.’40 If the Supreme Court were indeed 
to consider that ‘acting on the instructions of’ the State 
does not lead to attribution, the scope of attribution 
may be significantly narrowed. Arguably, the standard of 
‘instructions’ is premised on more tenuous connections 
with the State compared to the standard of ‘direction or 
control’.41 This restriction may make it more difficult to 
attribute acts to States. This does not just extend to acts 
of international organisations, but also to acts of private 
entities, such as armed groups. From an accountability 
perspective, this may be undesirable.

However, on closer inspection, it is more likely that the 
relevant passage in the Supreme Court’s judgment was 
just a slip of the pen. The Supreme Court may not have 
meant to limit the substantive scope of Article 8 ARSIWA 
and to initiate the formation of a new, more narrowly 
framed customary international norm on effective 
control. Indeed, elsewhere, the Court states that 
‘[i]t follows from [Article 8 ARSIWA] that the conduct of 
Dutchbat may be attributed to the State … if Dutchbat was 
in fact acting on the instructions, or under the direction or 
control of the State (Article 8 [ARSIWA]).’42 Also, the Court 
cites approvingly the ICJ judgment in Bosnia Genocide, 
which explicitly refers to the ‘instructions’ standard.43 
Seen in this light, it is unlikely that the Supreme Court 
wished to reject attribution in case of (mere) instructions. 
The better view is that Dutch and foreign courts should 
disregard the relevant passage.

(D) THE SIGNIFICANCE OF MOTHERS OF 
SREBRENICA FOR THE INTERNATIONAL LAW 
OF RESPONSIBILITY
The main contribution of the Supreme Court’s judgment 
in Mothers of Srebrenica to the international law of 
responsibility appears to be that, in UN peace operations, 
control-based attribution of conduct to States is arguably 
governed by the law of State responsibility as laid down in 
the ARSIWA (Article 8) rather than the law of responsibility 
as laid down in the ARIO (Article 7).44 This goes against the 
grain of the dominant trend to apportion responsibility in 
UN peace operations – to the UN, the Member State, or 
both – on the basis of Article 7 ARIO only.45 It may cast 
further doubt on the customary international law nature 
of the rule laid down in that provision.46

More fundamentally, Mothers signals that Article 8 
ARSIWA may have relevance beyond the narrow confines 
of State attribution of conduct of non-State armed 
groups. Instead, it may also extend to State attribution 
of conduct of organs of international organisations 
insofar as such entities ‘act on the instructions of, or 
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under the direction or control of, that State in carrying 
out the conduct’.47 Such a scenario is certainly unusual. 
Notably, in UN peacekeeping operations, the UN rather 
than the troop-contributing State is supposed to exercise 
command and control over the operation. However, 
in the rare scenario of this command structure being 
upended and the State taking control as a result of 
quickly changing circumstances on the ground, acts of 
the organisation may well exceptionally be attributed to 
the State per Article 8 ARSIWA.

In terms of the scope ratione materiae of the control 
standard applied by the Supreme Court in Mothers, it does 
not appear that the Court departed from the traditional 
understanding of the standard laid down in Article 8 
ARSIWA, as encompassing effective control and the 
giving of instructions. Nor does it appear that the Court, 
by relying on Article 8 ARSIWA, intended to apply a control 
standard that would substantially differ from – notably 
be stricter than – the Article 7 ARIO control standard. 
In fact, in the particular context of State attribution in 
UN peace operations, there may be good arguments for 
giving a restrictive interpretation to any version of the 
control standard, whether under Article 7 ARIO or Article 
8 ARSIWA. Indeed, in light of countervailing institutional 
considerations, the conduct of UN peacekeeping 
contingents may well be attributed to the State only on 
an exceptional basis, possibly alongside the UN itself.

It remains now to be seen whether Dutch courts’ 
peculiar interpretation of the control standard will be 
followed elsewhere. From the perspective of the sources 
of international law, it takes more than one swallow to 
make a summer. Sufficient State practice and opinio 
juris are needed for a norm of customary international 
law to crystallise. Accordingly, Dutch practice would 
need a following abroad before it can confidently be 
stated that the Dutch version of the control standard 
reflects customary international law. Alternatively, it 
can be argued that the application of Article 8 ARSIWA 
to relationships between States and international 
organisations may simply be a matter of interpretation of 
customary international law rather than ascertainment 
of a novel customary norm.48 The argument would then 
be that the core customary norm enshrined in Article 
8 ARSIWA has already crystallised, whereas its exact 
scope of application, e.g., ratione personae, follows from 
interpretation. Still, also for a particular interpretation 
of customary international law to be internationally 
acceptable, at least some foreign State practice may be 
required.49 The development of foreign State practice in 
this field may prove particularly challenging. However, 
this is not because multi-actor military operations are 
necessarily rare, but mainly because in many jurisdictions, 
disputes relating to wrongful acts committed in the 
course of military operations abroad are not justiciable, 
or at the very least, plaintiffs would need to overcome 

major litigation obstacles.50 Accordingly, many foreign 
courts may not even have the very opportunity 
to consider the application of Article 8 ARSIWA to 
interactions between public actors. Possibly, more could 
be expected from the European Court of Human Rights, 
which has in the meantime developed sizeable case-law 
on the responsibility of States for violations committed in 
armed conflicts and foreign military operations.51

3. JALOUD

Dutch courts have not only extended the scope ratione 
personae of Article 8 ARSIWA to the relationships between 
international organisations and States, but also to the 
relationships between States inter se. Also in 2019, the 
District Court of The Hague, in the case of Jaloud v State of 
the Netherlands, applied Article 8 ARSIWA when attributing 
acts of Iraqi troops, who manned a checkpoint in Iraq, 
to the Dutch State on the ground that the Netherlands 
exercised control over the checkpoint at the time.52 In 
so doing, the Court further unlocked the potential of 
Article 8 ARSIWA for scenarios other than those involving 
interactions between private actors and States. As Jaloud 
appears to be the first case in which a court applied Article 
8 ARSIWA in the context of inter-State relationships, a 
closer analysis of the decision is called for.53

This part is structured as follows. Section (a) briefly 
explains the facts and procedural background of the 
Jaloud litigation in the Netherlands. Section (b) assesses 
the Hague District Court’s reliance on Article 8 ARSIWA in 
the rather peculiar context of relations between organs 
of different States. Section (c) discusses the significance 
of the decision for attribution of conduct in the law of 
State responsibility.

(A) THE JALOUD CASE
The case of Jaloud concerns the 2004 death of Mr Jaloud 
due to gunfire at a vehicle checkpoint which was at the 
time under the authority and control of Dutch troops 
participating in the Stabilization Force in Iraq (SFIR). The 
death of Jaloud led to a rather famous judgment of the 
ECtHR, Jaloud v Netherlands (2014).54 In that judgment, 
the ECtHR held that the Dutch investigation into the 
circumstances surrounding Jaloud’s death failed to 
meet the standards required by Article 2 of the European 
Convention on Human Rights (ECHR), and thus that the 
Netherlands had breached its procedural obligations 
regarding the right to life.

The ECtHR’s judgment paved the way for further 
litigation regarding Jaloud’s violent death. Subsequent 
to the judgment, Jaloud’s father filed a civil suit against 
the Dutch State in the District Court of The Hague, which 
rendered an interlocutory judgment of 20 November 
2019.55 In this judgment, the Court attributed relevant 
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conduct to the Netherlands, and went on to hold 
the Netherlands liable for wrongful acts surrounding 
Jaloud’s death.56 Just like in Mothers of Srebrenica, the 
2019 District Court in Jaloud held that the question 
of attribution to the Netherlands – in this case of the 
conduct of the military and security personnel who fired 
at the vehicle in which Jaloud perished – was governed 
by the international law of State responsibility.57 The 
conduct of the Dutch troops who manned the checkpoint 
alongside the Iraqi troops could obviously be attributed 
to the Netherlands per Article 4 ARSIWA. But could the 
conduct of these Iraqi troops also be attributed to the 
Netherlands under the rules of attribution of the law of 
State responsibility?58 Those troops were? members of 
the Iraqi Civil Defense Corps (ICDC), which is, per Order 
no 28 of the Coalition Provisional Authority (CPA 2003), 
‘a security and emergency service agency for Iraq … 
composed of Iraqis who will complement operations 
conducted by Coalition military forces in Iraq’.

In its 2014 Jaloud judgment, the ECtHR had appeared 
to touch on the attribution to the Netherlands of acts 
of ICDC personnel, where it held that Dutch military 
personnel ‘oversaw the ICDC at the checkpoint’, ‘had 
been in control of the vehicle checkpoint, and had 
authority over the Iraqi personnel manning it’, and 
that ‘the ICDC was supervised by, and subordinate 
to, officers from the Coalition forces’.59 However, on 
closer inspection, these considerations only served the 
purpose of ascertaining whether Jaloud fell within the 
jurisdiction of the Netherlands per Article 1 ECHR (and 
thus whether the Netherlands owed any human rights 
obligations to Jaloud), rather than of attributing acts 
of the ICDC to the Netherlands.60 Insofar as the ECtHR 
did discuss attribution of conduct, this pertained only to 
the question whether Dutch troops’ acts could possibly 
be attributed to the United Kingdom, which occupied 
southern Iraq at the time (the question was answered in 
the negative).61 On the merits, the ECtHR only addressed 
conduct of the Netherlands itself, namely the violation 
of its positive obligations under Article 2 ECHR. The ECtHR 
did not address the responsibility of the Netherlands 
for breaches of its negative obligations under Article 2 
ECHR, and it did not inquire whether the Netherlands was 
internationally responsible for wrongful conduct of ICDC 
personnel that could be attributed to it.

(B) ASSESSING THE DISTRICT COURT’S 
APPLICATION OF ARTICLE 8 ARSIWA
Under the law of State responsibility, conduct performed 
by actors other than the (Dutch) State is, in principle, only 
exceptionally attributable to the Netherlands, pursuant 
to the principles laid down in Articles 5–11 ARSIWA. The 
parties in Jaloud did not dispute that Article 8 ARSIWA, 
which lays down the control standard, was the most 
pertinent provision to address the attribution of ICDC 
conduct to the Netherlands, and thus the Court went on 

to apply only that article. According to the District Court, 
Article 8 ARSIWA requires ‘a specific factual relationship 
between the person or entity engaging in the conduct 
and the State’, rather than a formal delegation of 
competences.62 Applying this factual test, the Court was 
of the view that there are ‘sufficient factual circumstances 
indicating the direction and control of the State over 
the ICDC members at the checkpoint’.63 Accordingly, it 
attributed the ICDC’s acts to the Netherlands.

Reliance on Article 8 ARSIWA has the distinct advantage 
that there was no need to inquire whether particular legal 
arrangements had been concluded to allow the ICDC to 
exercise elements of Dutch governmental authority, or 
to place the ICDC at the disposal of the Netherlands. If 
this had been the case, the conduct of the ICDC would 
have been attributable to the Netherlands pursuant to 
Articles 5 or 6 ARSIWA, which provide that ‘[t]he conduct 
of a person or entity which is not an organ of the State 
… but which is empowered by the law of that State to 
exercise elements of the governmental authority’, 
respectively that ‘[t]he conduct of an organ placed at the 
disposal of a State by another State shall be considered 
an act of the former State under international law if 
the organ is acting in the exercise of elements of the 
governmental authority of the State at whose disposal 
it is placed’. However, it was apparently unclear whether 
the Administrator of the Coalition Provisional Authority 
had formally delegated competences vis-à-vis the ICDC 
to the Dutch military on the basis of CPA Order No 28.64 
Thus, the ICDC may not have exercised elements of 
Dutch governmental authority per agreement between 
the Netherlands and Iraq. This renders Articles 5 and 6 
ARSIWA inapplicable,65 and increases the relevance of 
the factual control standard under Article 8 ARSIWA.

If Article 8 ARSIWA indeed lends itself to application 
in a State-to-State context, as is the District Court’s 
assumption, subsequent questions arise as to the 
relationship between Article 8 ARSIWA and Article 17 
ARSIWA. Article 17 ARSIWA, just like Article 59 ARIO, 
discussed in the context of Mothers of Srebrenica, 
concerns attribution of responsibility rather than conduct. 
It provides as follows: ‘A State which directs and controls 
another State in the commission of an internationally 
wrongful act by the latter is internationally responsible for 
that act if: (a) That State does so with knowledge of the 
circumstances of the internationally wrongful act; and (b) 
The act would be internationally wrongful if committed 
by that State.’ This article has specifically been designed 
to hold one State responsible in connection with the acts 
of another State. This begs the question why the Hague 
District Court did not rely on Article 17 ARSIWA. Three 
explanations could be given for its reluctance.

Firstly, Article 17 ARSIWA requires that the Netherlands 
have exercised actual direction and control over the 
commission of an internationally wrongful act. Article 8 
ARSIWA, in contrast, appears to be less strict insofar as 
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proof only needs to be adduced that the State directed 
or controlled a specific operation of which the conduct 
was an integral part.66 Under Article 8 ARSIWA, the State 
need not have directed or controlled the conduct or the 
wrongful act as such. Arguably, the Netherlands did not 
direct or control the very shots being fired at Jaloud by the 
ICDC, but it did direct and control the ICDC members.67 
Secondly, Article 17 ARSIWA requires that the dominant 
State have ‘knowledge of the circumstances making 
the conduct of the dependent State wrongful’, i.e., a 
subjective requirement which erects an additional barrier 
for the attribution of responsibility to the dominant 
State.68 Thirdly, the examples which the ILC cites in 
its commentaries to Article 17 ARSIWA are mainly of 
historical significance. They relate to international 
dependency relationships such as ‘suzerainty’ or 
‘protectorate’, or situations of belligerent occupation.69 
The provision may possibly not lend itself to situations 
falling short of dependency or occupation. After all, 
the Netherlands did not occupy southern Iraq, nor was 
Iraq a protectorate of the Netherlands. Therefore, given 
the additional limitations of Article 17 ARSIWA, it was 
understandable for the District Court to resort to the 
control standard of Article 8 ARSIWA.70

(C) THE SIGNIFICANCE OF JALOUD FOR THE 
LAW OF STATE RESPONSIBILITY
Just like Mothers, the case of Jaloud stands out as a 
unique case of attributing conduct to a State pursuant to 
Article 8 ARSIWA outside the traditional context of non-
State actors controlled by States. As explained in Part 1, 
Article 8 ARSIWA may perhaps not have been drafted with 
attribution of conduct of one State’s actors to another 
State in mind. However, neither does it exclude that 
foreign governmental officials, such as foreign soldiers, 
qualify as ‘a person or group of persons’ under Article 8 
ARSIWA. The scope ratione personae of Article 8 ARSIWA is 
relatively open-ended. On a plain reading of the provision, 
also conduct of foreign governmental officials can be 
attributed to a State exercising control over them.

It is no coincidence that Article 8 ARSIWA has not yet 
been invoked with respect to State-to-State relations. 
It will indeed be a rare occasion for Article 8 ARSIWA to 
apply in this context, as other provisions of ARSIWA are 
specifically designed to address the interactions of States 
inter se, in terms of both attribution of conduct and 
attribution of responsibility (indirect State responsibility). 
However, as Jaloud shows, there is a small window of 
opportunity for the invocation of Article 8 ARSIWA in 
respect of such interactions. This will be the case where 
States cooperate closely, but have not formally delegated 
governmental powers, or where one State does not 
formally make available one of its organs to another 
State. In these scenarios, Articles 5 and 6 ARSIWA cannot 
apply. This will also be the case where the threshold for 

attribution of responsibility is considered as too high. As 
discussed in Section (b), actual control and direction, as 
well as knowledge are required to attribute responsibility 
under Article 17 ARSIWA. Even where these requirements 
were met, courts may be hesitant to apply this provision. 
This may not just be for lack of practice underpinning 
the relevant rule, but also because, as noted in Part 1, 
international responsibility flowing from attribution of 
responsibility may be perceived as somewhat less severe 
than responsibility flowing from attribution of conduct, 
e.g., under Article 8 ARSIWA.

4. CONCLUDING OBSERVATIONS

For the international law of (State) responsibility, two 
interrelated lessons can be drawn from the Dutch 
Supreme Court’s decision in Mothers of Srebrenica and 
the Hague District Court’s decision in Jaloud. First, the 
decisions demonstrate that also conduct of organs of 
international organisations or foreign States can be 
attributed to the State pursuant to the control of Article 
8 ARSIWA. This means that the scope ratione personae 
of Article 8 ARSIWA may not be limited to private actors, 
or just armed opposition groups. In Jaloud, the relevant 
actor was an Iraqi government agency, whereas in 
Mothers it was – somewhat ironically perhaps – a Dutch 
peacekeeping contingent considered as a UN organ. 
Second, the decisions show that, under Article 8 ARSIWA, 
conduct cannot just in theory, but also in practice, be 
attributed to States, in spite of the strict interpretation 
of control that is typically espoused, e.g., by the ICJ. The 
successful invocation of Article 8 ARSIWA in fact appears 
to be related to its expanded scope ratione personae. 
In light of the typically strong relations and hierarchies 
among various public actors participating in complex 
multinational military operations, it may be more likely 
that one of them will direct or control another than it is for 
a State to direct or control a private actor, which ordinarily 
and deliberately operates at arm’s length from the State. 
Accordingly, conduct may be more readily attributable 
to States under Article 8 ARSIWA in operations involving 
other States or international organisations.
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