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CHAPTER 1

Introduction

Understanding the nexus between EU public procurement law and self-organisation of 
the EU Member States and their public authorities is the focal point of this research.1 
This chapter introduces this research topic and delineates its scope accordingly. 
Furthermore, the methodology, research questions, sources, terminology and structure 
of this research are discussed. 

1. THE NEXUS: EU PUBLIC PROCUREMENT LAW & SELF-ORGANISATION 

In modern-day societies, services are provided through a plethora of institutions. The 
Member States are essential in creating and supervising the internal regulatory structure 
of the playing field in which these services are provided. The market and its economic 
operators, the Member State’s public authorities, and civil society, which also includes 
religious institutions and NGOs, all have their own role to play as the main providers of 
services.2 Since the initiation of European cooperation in the Treaty of Rome in 1957, 
EU law has not ceased to influence the conditions that determine how these services are 
organised, financed and delivered on the level of the Member States.3 Premised on the 
aim to create an internal market, EU public procurement law has proven to be one of its 
most predominant influencers.4 

EU public procurement law regulates the purchasing activities of public authorities in 
the Member States.5 When considering its impact in the European Union (the EU), 

1 ‘Nexus’ is used to indicate a complex and multifaceted relationship.  ‘Nexus’ and ‘relationship’ are used 
interchangeably, however. I will do the same for ‘EU Member States’ and ‘Member States’. 

2 Brandsen et al. 2014. I will focus on the provision of services and related issues in this research, but many 
conclusions can be used for other categories of activities. 

3 The free movement of services and establishment, which are enshrined in the Treaty on the Functioning 
of the European Union (‘TFEU’), lie at the heart of this development. 

4 In Chapter 2, Section 2, I will further consider ‘EU public procurement law’ as a source of law. 
5 Only if public authorities are deemed to be ‘contracting authorities’ does this field of law apply, however. 

For a further discussion of its definition, see Chapter 2, Section 3.1. Reference is made to ‘public authorities’ 
when these authorities fall outside the scope of EU public procurement law (CJEU, 13 October 2005, 
Parking Brixen, par. 40.) and to ‘contracting authorities’ when they fall within its scope. I will solely focus 
on EU public procurement law. It goes without saying that EU state aid law and EU competition law are 
also particularly relevant, which is often due to their interaction with EU public procurement law. See, for 
instance, Skovgaard Ølykke & Andersen 2015.
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public procurement encompasses a staggering total value of 14-20% of the EU’s GDP.6 
EU public procurement law, however, is not simply a collection of procedural rules, 
but is a powerful instrument to design a sustainable and just society.7 Based on the 
free movement rules,8 it has been substantively regulated by providing the procedural 
boundaries of public procurement procedures. It is based on the principles of equality, 
non-discrimination, transparency and proportionality.9 This endeavour, which started 
in the 1970s with the first Directives on public procurement,10 aims to create an internal 
market for public procurement and has not been without benefits.11 It has procedurally 
improved the transparency and objectivity of public authorities’ decision-making by 
ensuring that national preferences – and thus discriminatory behaviours – are overcome, 
has safeguarded equality of economic operators in the internal market, and has provided 
these operators with opportunities abroad and with legal remedies to challenge allegedly 
illegitimate public procurement procedures or direct awards of contract.12 Even though 
there is room for improvement,13 these rules have principally contributed to an outcome 
in which the public procurement process enables taxpayers to gain the best value for 
their money at Member State level.14 Consequently, it strengthens the belief that the 
underlying benefits of competition in the internal market and therefore of regulating 
public procurement, are still considered advantageous in the EU’s social market 
economy, which has been the focus of the EU since the Lisbon Treaty in 2009.15 

Inherently, the introduction of EU public procurement law has created a nexus 
between EU public procurement law and the concept of ‘self-organisation’. I will refer 

6 It concerns approximately 2000 billion Euros. EU Commission 2017, p.  2. Also see, EU Commission 
2016a; EU Commission 2016b.

7 Manunza introduced this approach for public procurement law and refers to it in Dutch as ‘een krachtig 
instrument [...] om de samenleving op duurzame en rechtvaardige wijze in te richten’. Manunza 2017, 
p. 964. Also see Telgen et al. 2012; Telgen et al. 2007. I will briefly touch on this again in Chapter 2. 
This approach also relates in a more general sense to what Ottow has referred to as the Utrechtse School 
on public economic law, which has introduced public economic law’s ‘instrumental’ and ‘safeguard’ 
functions. See for a brief overview of this school of thought, Ottow 2009; Heijnsbroek 2013, pp. 12-16, 
and, fundamentally, Hellingmans & Mortelmans 1989. The Public Procurement Research Centre (PPRC), 
part of the same Europa Institute, aims to continue this tradition in terms of public procurement. 

8 Most important in the public procurement context is the freedom to provide services in Article 45 TFEU.
9 See for a general introduction to these rules: Arrowsmith 2014 and in the Dutch context see Hebly 2010; 

Bleeker & Manunza 2014; Essers 2017.
10 See Widdershoven 2012 on the concept of Directives in the EU. Also see, generally, Jans, Prechal & 

Widdershoven 2007.
11 Public procurement law still has a significant national dimension for contracts that fall below the 

thresholds of the Directives on public procurement. This dimension is not further discussed. See, for 
instance, Articles 4-6 Directive 20414/24/EU. 

12 In order to fall under the scope of EU public procurement law, these contracts must be either a ‘public 
contract’ or a ‘concession contract’. See further Chapter 2, Section 3.2. Also see PwC 2013. 

13 A recent EU Commission study showed that direct cross-border procurement still only amounts to 
3.5% (estimated regarding the total value of contracts during 2009-2015). However, indirect cross-
border procurement (through their foreign subsidiaries) amounted to a percentage higher than 20%. EU 
Commission 2017, p. 4; Manunza 2010, p. 78.

14 The EU Commission has been at the forefront of driving the so-called ‘instrumental’ role of public 
procurement, discussed further in Chapter 2.See recently: EU Commission 2017, p. 3.

15 This is also confirmed by the fact that more types of contracts, such as concession contracts, fall under the 
scope of this field of law or by the growing number of contracting authorities. See Manunza 2017, p. 964. 
Criticism of competition as a means to an end exists, nevertheless, and is then referred to as ‘market 
fatigue’. Monti 2010, p. 24.
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1
to self-organisation as the discretionary power of a Member State, including its public 
authorities, to organize itself as it sees fit.16 Clearly, the discretionary power of public 
authorities to determine ‘how’ to contract out services to third parties is part of this 
discretion and has therefore been influenced by EU public procurement law in order 
to establish an internal market for public procurement, to abolish discrimination 
by public authorities, and to gain the benefits described above.17 This aspect of self-
organisation has gained much attention over the years and is, therefore, not considered 
further.18 Interestingly enough, though, understanding the nexus between EU public 
procurement law and self-organisation is much more complex and less discussed, and 
for this reason this is the main focus here. Based on relevant literature and the case-law 
of the Court of Justice of the European Union (CJEU), it can be concluded that this 
nexus tends to concern three additional discretionary powers, making it a multifaceted 
ordeal.19 Self-organisation – at least – comprises of (1) the Member States’ discretionary 
power to allocate responsibilities and competences to an established public authority as 
it sees fit, (2) the discretionary power of a public authority to decide on the preferred 
type of service delivery as it sees fit and (3) the discretionary power of a public authority 
to provide a service itself or in cooperation with other public authorities as it sees fit.20 
These three discretionary powers are further introduced in Section 2.2 of this chapter. 
It is clear, however, that these powers are central to the internal organisation of each 
Member State and are, therefore, part of the powers that build the structure of its public 
sector. In other words, self-organisation covers the facets of the power of the Member 
States to be sovereign countries that can, therefore, be contested in light of the primacy 
of EU law.21 More fundamentally, the doctrine of state sovereignty ‘vests in the state 
the sole and exclusive power of authority on a certain territory, over a certain people’.22 
In this light, States have the authority to issue binding rules.23 Clearly, the EU imposes 
some type of impediment on this initial authority to legislate. This research does not, 

16 The term ‘self-organisation’ is inspired by its use in physics and biology, where it concerns the ability of a 
system to spontaneously arrange its components or elements in a purposeful manner. See, for instance, 
Witzany 2014 and Feltz et al. 2006. 

17 Trepte 2012, p. 95. Nevertheless, the discretionary power to regulate or determine ‘what’ to contract out 
has not been set at EU level. This point was raised, however, by the EU Commission, whilst reforming the 
2004 Directives on public procurement. EU Commission 2011a, p. 41.

18 For early research on this in Dutch literature: Van de Meent 1995.
19 See for such literature, for instance, Wauters 2015; Wiggen 2012; Wiggen 2011; Caranta et al 2010; 

Manunza 2010; Manunza 2001. Also see in relation to service provision by public authorities by the 
CJEU: CJEU, 18 November 1999, Teckal; CJEU, 9 June 2009, Commission v Germany, or in relation to the 
allocation of responsibilities and competences by the CJEU: CJEU, 21 December 2016, Remondis and in 
the law itself, for instance, Articles 1(6), 11 and 12 Directive 2014/24/EU. 

20 At this point in time, it appears that these are the most prominent powers where a discussion on their 
relationship with EU public procurement law is relevant. Needless to say, it is clear that the discretionary 
powers that make a ‘state a state’ are much broader, and can also change over time. The latter is visible 
– for instance – in the 2014 Directives on public procurement, which have brought forward new questions 
regarding the third discretionary power in Article 12 Directive 2014/24/EU. See Chapters 6 and 7.

21 Sovereignty is usually defined in political sciences as having four dimensions: internal, external, formal 
and effective. In the following, external sovereignty is most important as it determines that ‘states are 
subject to no higher or other authority, that they are ‘free of external authority structures. It describes a 
state as equal with all others, and generates the principle of political independence and autonomy.’ In the 
European context, the primacy of EU law clearly affects this aspect of sovereignty. Elliot 2008, pp. 193-195. 
Also see generally: Van den Brink et al. 2015. 

22 Van den Brink et al. 2015, p. 3. 
23 See for instance on the subsequent implications of sovereignty Van Rossem 2014, pp. 196-207. 
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however, delve into the foundations of sovereignty in the EU or into the question if 
a supranational sovereign power has been established. Instead, it offers a view of the 
current landscape of the nexus discussed, and how it can be improved.24 

In this line of thought, the discretionary powers described above will inevitably be 
affected to ensure the effectiveness of EU public procurement law.25 The nexus between 
EU public procurement law and self-organisation, therefore, raises the issue of how 
this relationship is currently shaped and if revision is required to reach a balance that 
ensures that the diversity of the Member States is respected and that simultaneously 
guarantees the effectiveness of this field of internal market law.26 

This nexus has, nevertheless, sparked debate over the years. These discussions seem to 
be fuelled by a coming together of various objectives and interests. 

Firstly, in light of the general aim to promote peace, values and the well-being of 
the peoples in the EU, the EU pursues a significant set of objectives as enshrined in 
Article 3 Treaty on the European Union (TEU).27 These objectives inter alia include 
the combat against social exclusion and discrimination, the promotion of social justice 
and protection, equality between women and men, and solidarity between generations. 
Furthermore, it aims to promote economic and social cohesion and solidarity among 
EU Member States. In this context, in the third paragraph of this article, the EU sets out 
to establish an internal market. Most importantly, it aims to work on these objectives 
through ‘a highly competitive social market economy’.28 This social market economy in 
turn aims to achieve full employment and social progress, and a high level of protection 
and improvement of the quality of the environment. I will delve further into the 
objectives of EU public procurement law in Chapter 2, Section 1, but it is clear that 
these objectives are closely related to these primary law objectives in light of the internal 
market. Furthermore, these EU objectives also often tend to – and should logically – 
overlap with the national objectives of the individual EU Member States and with their 
efforts to achieve them. Therefore, the debate does not question that these objectives 
are important, but is about how they must be achieved and whether the EU or the MS, 
which includes the local, regional and national level, must be in charge of achieving 
them. Various objectives, therefore, come together in this nexus. 

Secondly, different interests of stakeholders also apply, which often sparks further 
debate. Third parties might deem further expansion of the EU public procurement rules 
important, thereby limiting self-organisation, because it would allow them to contribute 
to the above objectives by means of competing for public contracts or concession 
contracts.29 In contrast, public authorities might argue that such an expansion is too 
onerous, would limit their ability to act as governments for their people, and would 
spur them to aim to keep ‘things public’. Subsequently, these interests have affected 

24 This approach resembles the concept put forward in Van den Brink et al. 2015, pp. 4-5. 
25 This is further defined in the methodology section. 
26 The principles of subsidiarity and conferral are important here and are discussed in Chapter 3, Section 1.
27 European Union,  Consolidated version of the Treaty on the Functioning of the European Union, 

13 December 2007, 2008/C 115/01.
28 The exact ramifications of this concept are yet to fully crystallise. 
29 These concepts define the scope of EU public procurement law, which are discussed in Chapter 2, Section 3. 
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1
– and will most likely always affect – the coming about and reforms of the EU public 
procurement rules and which of the three discretionary powers is influenced or not.30 
These stakeholder positions are also reflected in the academic debate. For instance, it 
has been stated that in a legal sense self-organisation has gained prominence over EU 
public procurement law, thereby risking and impeding the effectiveness of EU public 
procurement law, and, thus, the fulfilment of the internal market.31 This is contrasted 
by some authors, who have stated that EU public procurement law has in fact stretched 
far beyond what is necessary or justified for this field of law to be effective.32 Neither 
of these contributions, however, have coherently considered all facets of this nexus as 
described above. Hence, the importance of this nexus has not gone unnoticed over the 
years, but still provides a fertile stomping ground for further comprehensive research.33 

In the end, understanding this nexus is important for society. Public authorities need 
this understanding when they wish to rely on the discretionary power to organise 
themselves how they see fit and still aim to comply with the law, and third parties 
need this understanding when wanting to ensure that the obligations of EU public 
procurement law are upheld.34 

2. METHODOLOGY & RESEARCH QUESTION

The following sections consider how the nexus between EU public procurement law 
and self-organisation is discussed. It provides an outline of its general methodology and 
research question (Section 2.1) and its specific methodology (Section 2.3). Furthermore, 
the three analyses are further discussed (Section 2.2). 

2.1. General methodology and main research question

This study categorises the discussion of the nexus between self-organisation and EU 
public procurement law into legal tensions and their reconciliation. 

2.1.1. Tensions & reconciliations 

Before the substantive discussion of the nexus, I will consider both sides of the nexus 
in order to define their scope. This will require a discussion of the scope of EU public 
procurement law, and a discussion of how the abovementioned facets of self-organisation 
are embedded in EU law in general and in EU public procurement law in particular. 

30 Manunza & Berends 2014, p. 375.
31 Manunza 2001; Manunza 2010. 
32 Burgi 2010; Caranta 2010.
33 See most recently, Wauters 2015. But also see the extensive work done by Manunza and Wiggen. 
34 See further on this development, Section 3 of this Chapter on the sources used. One explanation for 

this uncertainty is that the discussed relationship has not had recent coherent attention, either because 
research has focussed on a single aspect of this nexus or simply due to the fact that it occurred prior to the 
latest reform of EU public procurement law in 2014. 
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This will require determining which side take precedence over the other, and in which 
scenarios.

Based on the understanding of these two sides to the nexus, this research aims to 
identify and discuss legal tensions, which arise when self-organisation and EU public 
procurement law clash conceptually. I will only discuss legal tensions, thereby excluding 
other tensions, identified in other academic disciplines or the public debate. In order 
to strike a balance between the two, it is clear that two types of methods have been 
applied regarding EU public procurement law that can mitigate these tensions, either 
by applying exemptions or by limiting the scope of EU public procurement law entirely. 
In this sense, it must also become clear how these two sides interact in a legal sense. I 
will assume that a tension exists when the applied method is (1) unclear, which leads to 
minor or substantial legal uncertainty,35 or (2) is inconsistent in the application of the 
legal principles involved. Finally, a tension may exist in light of incoherency (3) when 
the method (i.e. exemption or limitation of scope) itself is inherently incapable of 
reconciling a tension, meaning that a completely different resolution must be found by, 
for example, extending or limiting the scope of EU public procurement law. Tensions 
can, thus, exist in the field of certainty, consistency or coherency, discussed further 
below.

The aim of this study is to reconcile the tensions identified. The potential for reconciliation 
aims to ensure, on the one hand, the effectiveness of EU law in general, and EU public 
procurement law in particular, and on the other, that self-organisation sufficiently fits 
into this context. 

I would argue that certainty, consistency and coherency are prerequisites for the desired 
effectiveness of EU law. However, effectiveness and EU law are an uneasy couple in 
academia which has – so far – not resulted in definitive methodological outcomes. 
As Allott argues: ‘Effectiveness of a law, as I see it, is measured by the degree of 
compliance’.36 Acceto & Zleptnig argue that two roles of effectiveness can be identified 
and envision it ‘either as a governing principle whose task is to ensure, by its application, 
that the law is respected and creates tangible effects; or in contrast, as an argument of 
factual existence that justifies (and, to some extent, demands) legal authority’.37 Without 
particularly dismissing these approaches, I will refer to effectiveness in the sense of 
legal effectiveness, which concerns the ability of rules that are based on legal principles 
to achieve the objective(s) of these rules.38 For this reason, the approach taken here is 
not to measure effectiveness through empirical analysis, but to consider it in light of 
the above tensions, which allows for an ex ante discussion.39 Applied to this research, 
this means that effectiveness is assumed when the rules are (1) clear and the principles 
of EU public procurement law, which also include general principles of law such as 
non-discrimination, equality, transparency and proportionality, are (2) consistently 

35 Logically, I will mostly focus on the substantial uncertainties that require attention. 
36 Allott 1981, p. 233.
37 Accetto & Zleptnig 2005, p. 401. Also see Snyder 1999. 
38 Sarat 1985, p. 23.
39 Manunza 2012, p. 2.
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and (3) coherently applied. I would argue that the application of these principles will 
also contribute to further compliance, as supported by Allott, in practice, and links up 
with Acceto & Zleptnig’s first role of effectiveness. This approach is therefore somewhat 
distinct from the principle of effectiveness applied by the CJEU, which is related to 
the need for national laws of the Member States to ensure that the objectives of EU 
legislation are fully achieved through national implementation.40

In light of the above approach, legal certainty has been accepted as a general principle 
of EU law and refers to the requirement that the law must be certain, meaning clear and 
precise, and that its legal implications are foreseeable.41 Alliot refers to ‘the limitations 
of linguistic expression’ as a cause of ineffectiveness.42 In this view, another cause of 
ineffectiveness lies in the possible conflict between the aims of the legislature, and in 
implementation failures. Consistency means that the underlying public procurement 
principles must be applied consistently across the scope of EU public procurement 
law. In general, consistency has been given a significant role in the European Treaties 
in Articles 11 sub 3, 13 and 21 TEU, Article 7 TFEU and the case-law of the CJEU.43 
Coherence, however, is broader and is achieved if the applicable legal system can 
be viewed ‘as emanating from or as explainable by a set of consistent principles and 
policies’.44 As such, coherence is derived from legal theory and concerns a question 
of scope. I will assume that a legal system is coherent if the relevant principles are 
applicable to the entirety of its relevant scope. It falls into the sphere of attempting to 
create the ‘natural’ borders of a field of law.45 For example, it would mean that an aspect 
of the relationship between a Member State and the market has been left unregulated, 
even though it appears justified in light of these principles to regulate for the sake of 
coherency. 

Research question
The above introduction and methodological considerations lead to the following main 
research question: 

‘How can legal tensions in the nexus between self-organisation of an EU Member 
State and its public authorities and the effectiveness of EU public procurement law be 
reconciled?’

40 The CJEU has developed this concept mostly through the concept of ‘effective judicial protection’. Prechal 
1997, p. 3. 

41 Chalmers 2006, p. 454. For a general and recent overview, Ávila 2016. 
42 Allott 1981, p. 236.
43 See for a discussion: Den Hertog & Stroβ 2013; Franklin 2011. See, for instance, CJEU, 6 March 2007, 

Placanica and Others, par. 53 and 58. 
44 Balkin 1993; Raz 1994; MacCormick 1978. Also see generally on coherence of EU law, Prechal & Van 

Roermund 2008.
45 Manunza 2010. 
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2.2. Three subsequent analyses 

The main research question is answered in three subsequent analyses that in turn raise 
sub-questions. In order to apply the above methodology, Chapter 2 of this research 
identifies the objectives and principles of EU public procurement law, whereas Chapter 
3 considers the legal status of self-organisation in EU law. This study examines whether, 
based on the case-law of the CJEU and the TEU, a right to self-organisation can be 
identified. Based on these findings, Chapters 4 to 9 are the result of the three analyses 
that concern the facets of self-organisation introduced before: (1) the allocation of 
responsibilities and competences, (2) the make-or-buy decision and (3) service provision 
by public authorities. In the following chapters, I will start by discussing the first and 
the latter, because it relates to current legislation on public procurement, whereas the 
second provides food for thought for the future and is considered at the end. 

2.2.1. Allocation of responsibilities and competences

The first analysis of this research concerns the first aspect of the nexus discussed: the 
allocation of responsibilities and competences. It is often in society’s interest – and 
therefore necessary – to establish public authorities and to allocate them with the 
responsibility to ensure that essential services are sufficiently provided for citizens.46 
As the EU Commission states on the – often pressing – needs behind these services: 
‘parents would like to see healthy food for their children in schools, city dwellers expect 
increased investment in smart and sustainable cities for better living with dedicated 
safe bike paths, [...], road users expect safe, high-quality infrastructure constructions, 
patients need improved access to a better quality of healthcare and expect the latest 
innovation driven medical equipment and diagnostics tools’.47 In the course of time, 
the responsibilities of public authorities have not been stagnant, but have tended to 
fluctuate based on cultural, historic and economic developments.48 New responsibilities 
can be allocated in light of societal challenges, such as financial or refugee crises, old 
responsibilities might become unnecessary due to technological advancements,49 or 
other public authorities might be deemed better suited to be involved with a certain 
responsibility.50 A consistent factor, however, is that the desired role of these authorities 
in society determines how a Member State and its public authorities must organize 
themselves to ensure that they can fulfil these responsibilities. 

Whether responsibilities are assigned to the national, regional or local level depends on 
the division of powers in the relevant Member State. In the Netherlands, it is often left 
to the democratic processes to decide what kind of responsibilities should be granted 

46 Baarsma & Theeuwes 2009.
47 EU Commission 2017, p. 2. 
48 Balleisen & Moss 2009; Batley & Larbi 2004; Sørensen 2003. 
49 Postal services, for instance, used to be deemed an imperative responsibility of the state, whereas most 

countries have privatised or are in the process of privatising their state monopolies.
50 Recently, various Dutch healthcare services have been decentralised from the central to the local 

government level in order to, amongst other things, improve the quality of service provision. Vermeulen 
2015; Uenk 2017; Bouwman 2017.
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to public authorities. This process is often problematically linked to the troublesome 
determination of the ‘public interest’ and, consequently, the internal organization is often 
the result of the answer to the question how these interests are best safeguarded.51 It goes 
without saying that these questions are part of an older and broader debate on the extent 
of the State’s responsibilities, and the perceived beneficial role of other institutions, such 
as the market or civil society. Some argue that certain core responsibilities of the state 
can be identified. Safeguarding of internal peace and public safety are identified as public 
tasks ‘par excellence’. Defending a nation’s borders and ensuring the administration of 
justice are generally also seen as ‘undisputed’ public tasks.52 Others have advocated 
a wider category of primary tasks.53 In addition to the structure of the democratic 
state, i.e. the police, the administration of justice and defence forces, this would also 
include physical infrastructure such as dykes, roads and bridges, and care for cultural 
infrastructure, such as education.54 

Identifying responsibilities of public authorities beyond the limited scope of those 
mentioned above becomes a much more difficult task. In the context of the EU, this 
is one of the reasons that the Member States differ substantially when it comes to self-
organisation. This also rings true for the internal organisation of the Netherlands. In 
this Member State, self-organisation means that four traditional administrative levels 
of government are provided for in the Grondwet (the Dutch Constitution): ministeries 
(12 ministries), the provincies (12 provinces), the gemeenten (388 municipalities) 
and the waterschappen (22 water boards).55 These traditional authorities have various 
responsibilities based on numerous laws and regulations. Furthermore, they have been 
given competences to act on those responsibilities. The responsibilities of municipalities 
include, amongst other things, the issuance of official documents, the provision of 
various healthcare services, the provision of social security payments, the construction 
and maintenance of municipal infrastructure, such as roads and bicycle paths, the 
collection of household waste, and the distribution of subsidies to local swimming pools 
or public libraries.56 Knowing the importance of water management in the Netherlands, 

51 Wetenschappelijke Raad voor het Regeringsbeleid 2000. The question of how to define public interests, 
such as the protection of the environment, is not further debated here. This research focuses on the self-
organisation of EU Member States instead of considering more generally what these public interests must 
or should entail. As a consequence, I will also refrain from deeply delving into the EU concept of services 
of general or economic interest. I do, however, briefly consider this in light of the development of the right 
to self-organisation. 

52 Sap 2002, p. 4.
53 Hirsch Ballin 1994, p. 70. In De Ru’s view, primary tasks are tasks that are directly linked to the structure 

of the state. If the state had no responsibility for the defence forces, the police, law-making and the 
administration of justice, the state itself would not exist. For this reason, these core activities are essential 
for a state to be a state. In addition to primary activities, secondary state activities are activities which are 
decided on through democratic decision-making. Vermeulen 2002, p. 24. It seems that the remaining 
activities may be provided by third parties on the market. 

54 In Chapter 9, I will question the relevance of this – sometimes seemingly stagnant – debate by providing 
food for thought for a more procedural approach of this debate. 

55 Chapter 2 and 7 Grondwet (Dutch Constitution). The number of these authorities is not defined in the 
Dutch Constitution, however, and is subjected to changes due to reorganisations. Numbers date from 
January 2018.

56 See, generally, Gemeentewet (Muncipality Act), Stb. 1992, 415 or the Wet Basisregistratie personen 
(Citizens Registration Act), Stb. 2013, 494.
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the water boards are involved with the governance of the Dutch water system, which 
includes the quality and quantity of water supplies and the protection from rising 
seawater levels.57 The Dutch internal organisation is further complemented by various 
zelfstandige bestuursorganen (agencies), such as De Nederlandsche Bank (Dutch Central 
Bank), and private entities, such as the woningcorporaties (social housing corporations), 
which are established often by law to execute tasks. These authorities also extensively 
cooperate with each other by establishing separate legal entities, as discussed further in 
Section 2.2.3. This Dutch organisational structure, however, is not uniquely complicated 
and merely exemplifies the plurality of the Member States’ administrative organisation 
in a common EU context.58 

The first analysis concerns the question how EU public procurement law’s relationship 
with the allocation of responsibilities and competences is shaped, which legal tensions 
arise and how these can be reconciled if need be.59 As a consequence, it will inevitably 
result in a discussion of the differences between awarding a public contract or concession 
contract and an allocation of responsibilities and competences. 

2.2.2. Make-or-buy decision

The second analysis concerns the nexus between EU public procurement law and the 
make-or-buy decision. Public authorities are often in the position of having to outline 
how a certain allocated responsibility is best safeguarded.60 When involvement in the 
provision of a service is required due to inefficient delivery or the complete absence of its 
delivery in society, public authorities have various alternatives. Possible options include 
subsidization of activities, the use of authorisation schemes (limited or otherwise) to 
regulate the market’s activities, open-house models, contracting out service provision 
after conducting a competitive procedure, supporting bottom-up societal initiatives by 
collectives of citizens, or service provision by these authorities themselves.61 

When the public authority needs to be directly involved in the service performance, 
however, the make-or-buy decision requires a public authority to choose what type of 
service provision is best suited for society.62 Needless to say, this decision also arises if 
an authority has an internal need, such as HR or IT services. This choice, for instance, 
to provide a service itself, cooperate with other authorities, or contract out a service, 
has a significant effect on how a service is provided. If contracting out is deemed most 
beneficial, it is clear that EU public procurement law often prevents a direct award 

57 See, Waterschapswet (Water Boards Act), Stb. 1991, 444.
58 For instance, the German federal constitutional structure is described as a ‘labyrinth’ that is ‘extraordinarily 

pluralistic’ with over 35,000 authorities within its borders. Burgi 2010, pp. 71-73.
59 See Chapter 4. 
60 See predominantly Manunza 2010, who was joined by Hebly 2010. Also see, Janssen 2015.
61 These aspects are not discussed further, given the focus on service provision. See for an interesting review of 

the open-house model and a discussion of the Dr. Falk ruling by the CJEU: Bouwman 2016, pp. 908-916.
62 The term ‘make-or-buy’ decision is derived from the economic and management sciences, where it was 

first used to indicate the decision of firms to contract out or not. I have previously also referred to this as 
the ‘pre-procurement phase’, but due to the fact that it might lead one to believe that procurement would 
always be the most beneficial method of service provision, I have chosen not to use it here. Janssen 2015. 



INTRODUCTION

11

1
and requires an objective and transparent procedure based on the public procurement 
principles. As a consequence, it determines the associated costs, the quality, and the 
ability to achieve other societal goals, such as sustainability, innovation and social 
inclusion. This decision should therefore inherently require a comparison between the 
relevant performance alternatives, which ultimately results in a choice that prefers a 
type of service delivery. 

The second analysis concerns the question how EU public procurement law’s nexus 
with the make-or-buy decision is formed, which tensions arise and how these can be 
reconciled. More specifically, if there is no relationship, the question would be whether 
the scope of EU public procurement law would need to be altered accordingly.63 

2.2.3. Service provision by public authorities

The third analysis concerns the nexus between EU public procurement law and service 
provision by public authorities. It relates to the situation in which such provision is 
deemed most suitable based on the make-or-buy decision. Firstly, a public authority can 
choose to provide services itself by using its own resources (self-supply). For example, 
the municipality of Utrecht in the Netherlands collects household waste by using 
one of its internal departments. This is similar to the German tradition of municipal 
Stadswerke, which remain major employers at the regional level. Other examples 
concern the provision of supportive services by the internal department of a public 
authority.64 Secondly, service provision can occur through cooperation between public 
authorities (public-public cooperation).65 It provides an additional layer of government 
in the Netherlands, which is also noticeable in other Member States. The landscape of 
this type of service provision is full of diverse examples.66 Dutch municipalities, which 
participate in 27 collaborations on average, cooperate amongst each other to collect 
household waste within their municipal boarders in order to fulfil their statutory 
duties.67 The water boards cooperate amongst each other to ensure the maintenance 
of Dutch dykes, which aims to avoid natural disasters, or to jointly perform research 
into the chemical and bacterial quality of surface water. The provinces cooperate for the 
provision of engineering services to assess the structural soundness of public works, such 
as bridges and other infrastructural projects that surpass their geographical borders.68 

63 This is considered in Chapter 9.
64 See Chapter 4. 
65 Cooperation – of course – also occurs with economic operators that are active on the competitive market, 

and that are often selected through a competitive procedure to provide a service.
66 See more generally, the Regio Atlas, which provides a tool to consider the amount of cooperation in the 

Dutch regions. See www.regioatlas.nl (last accessed 12 February 2018).
67 Art. 10.21(1) Wet Milieubeheer (Environmental Protection Act), Stb. 1979, 442. This has also sparked 

questions relating to democratic legitimacy of cooperation, because councils of Aldermen lack sufficient 
oversight functions. Nehmelman 2015. Also see Raad voor het openbaar bestuur 2015.

68 Particularly relevant in relation to the latter is the call from the European Construction Industry Federation 
(FIEC) stating that EU procurement reforms do not solve key issues, mostly in relation to public-public 
cooperation. The FIEC even went as far as stating that it did not believe that the revised directives will 
achieve the modernization objectives as originally announced by the European Commission. See Ulrich 
Paetzold, ‘EU heeft probleem veel te lage tenders niet opgelost’, Cobouw, 18 January 2018. 
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Universities and medical centres cooperate in so-called ‘shared-service centres’ in 
the field of finance, human resources, or training programmes.69 This illustrates that 
cooperation occurs between many different types of public authorities and for many 
different types of services.70 

In the Member States, public-public cooperation takes on many organisational forms 
and shapes.71 I will focus on the types of cooperation that are legally possible under EU 
public procurement law. Firstly, a public authority or public authorities can cooperate 
with a service-providing separate legal entity, established under private or public law 
(an ‘institutionalised cooperation’, which is also referred to as ‘vertical cooperation’). 
Secondly, cooperation between public authorities also often occurs without setting 
up a separate legal entity (‘non-institutionalised cooperation’, which is also referred 
to as ‘horizontal cooperation’). In both types of cooperation, a contractual agreement 
stipulates the terms and conditions of service performance. Thirdly, a cooperation can 
be based on an exclusive right. Here, the contractual agreement is concluded between 
a public authority or authorities and an exclusive service provider in a given market 
(‘cooperation based on an exclusive right’). 

The third and final analysis will concern the question how the nexus of EU public 
procurement law and service provision by public authorities is shaped, which legal 
tensions arise and how these can be reconciled. More specifically, it delves into its 
relationship with self-supply, institutionalised cooperation, non-institutionalised 
cooperation, and cooperation based on exclusive rights. 

2.3. Specific methodology 

Taking into account the general methodology relating to legal tension and reconciliation, 
the sub-questions of the above-discussed analyses are answered by applying a twofold 
methodology: qualitative doctrinal legal research and comparative research. 

69 This development also takes place in the central government. Kamerbrief door de Minister van Wonen 
en Rijksdienst, Ontwikkelingen ten aanzien van de opleidingsinstituten en academies bij de rijksdienst, 
(Developments in relation to the civil service academies), 16 June 2014.

70 These are only some of the many Dutch examples of public-public cooperation, which amounted to over 
1700 types of cooperation in 2010. In the Netherlands, somewhat outdated data from 2010 considered 
that an increase of collaborations between (local) public authorities occurred, which consisted of 
698 collaborations based on public law, and 1022 collaborations based on private law. Ministerie 
van Binnenlandse Zaken en Koninkrijksrelaties (Ministry of the Interior and Kingdom Relations), 
Visiedocument ‘Bestuur en bestuurlijke inrichting: tegenstellingen met elkaar verbinden’ (Vision 
document ‘Administration and Administrative Design: Connecting Opposites’), 10 October 2011, p. 5. 
Interestingly enough though, this policy explicitly incentivized cooperation. This government policy even 
incentivized further cooperation. The respective ‘vision’ document demonstrates the ideas of former 
Dutch Minister Piet Hein Donner who advocated a ‘compact’ government. The term ‘compact’ refers to 
a strong and small government, which is able to swiftly respond to changing circumstances. It focuses 
on more efficiency and lower administrative burdens by intensifying collaboration amongst public 
authorities. Idem supra, p. 5. More recent empirical studies show a decline in numbers, but still strongly 
confirm the importance of cooperation in the Netherlands. Boogers et al. 2016. Theissen et al. 2017. 

71 See Theissen et al. 2017, which also refers to informal arrangements. 



INTRODUCTION

13

1
When considering the first and third analysis, the methodology concerns qualitative 
doctrinal legal research, which relies on the sources discussed in Section 4 of this 
chapter. Furthermore, despite focusing predominantly on the legal aspects of EU public 
procurement law, it sometimes provides substantive support by relying on sources from 
other disciplines, such as public purchasing or economics, whether in the main text or 
in references. Needless to say, it does not concern substantive research into these fields 
of academia.

In addition to the above approach, a comparative method is applied for the second 
analysis.72 This analysis considers the United States of America (US) and analyses how 
the US regulates the make-or-buy decision, knowing that such regulation is absent 
at EU level (and in most EU Member States). It is therefore a comparison without a 
full comparative counterpart. Nevertheless, reference is made to relevant aspects of 
this regulation for the EU context. This is a macro comparison based on comparative 
methodology.73 It is not a comparison between public procurement systems. Instead, it 
considers how the US has regulated the make-or-buy decision and what fundamental 
economic vision underlies this legal system. The context of such regulation is discussed 
where necessary.74 

Much comparative research is devoted to establishing the differences and similarities 
between jurisdictions. As part of a functional approach,75 this chapter mainly aims to 
consider why regulation was introduced, how it is substantively regulated and what the 
rights of individual stakeholders are in this phase. The purpose of this comparison is 
to gain further insight into this jurisdiction and its legislative choices in relation to the 
make-or-buy decision. It can, subsequently, be used to provide inspiration for the EU, 
depending on what level of regulation is deemed most suitable, which might consider 
regulation in the future.76 In this sense, it provides the relevant building blocks for future 
regulatory approaches. The aim of this exercise, however, is not to use US competitive 
sourcing methods as a blueprint, thereby taking away potential comparative problems 
relating to the different constitutional backgrounds. As a consequence, it is not 
considered or tested as a ‘legal transplant’.77 

Finally, the US was selected for a number of reasons.78 The main reason for this discussion 
is the fact that very few countries in the world have actually regulated the make-or-
buy decision. Denmark and the United Kingdom have also had this decision regulated, 

72 See for a general overview: Van Hoecke 2015; Örüsü 2007. For this purpose, I was a visiting scholar 
for three months at the Government Procurement Law Program at The George Washington University, 
Washington D.C in 2014. 

73 As opposed to a macro-comparison. Van Hoecke 2015, p. 21.
74 Zweigert & Kötz 1998, p. 5. 
75 As described by Van Hoecke 2015, p. 28: ‘The functional method is looking at the actual societal problem 

(e.g., a train accident) and the way this is solved in different jurisdictions (most notably compensating the 
victims for their damage) along similar or different roads (e.g., contract liability or tort liability) and with 
similar or different results (e.g., compensation or not for pure economic loss). The focus is on the societal 
problem and the actual result of the legal approach to that problem.’ 

76 Glen 2006. 
77 Watson 1974. 
78 Van Hoecke 2015, p. 3.
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respectively at present and in the past.79 The US is chosen, however, because it concerns 
the most comprehensive level of detailed regulation. It has also had regulation in effect 
since the 1960s, meaning that it concerns a rich source of experience. Knowledge of the 
English language was another reason to analyse the US rather than Denmark. Finally, 
it goes without saying that this discussion can also be relevant for the Member States 
themselves, because it relates to public authorities in the EU Member States faced with 
the same decision.

3. SOURCES

This research uses classic legal sources, which include the law, case law, policy, and 
academic literature.80 The use of the law and case-law in relation to the first and – even 
more so – the third analysis requires some further introduction. The case law of the 
CJEU is an important source for these two parts of this research, because the nexus 
between self-organisation and EU public procurement law was left largely unregulated 
for a long time. Comprehensive EU legislation addressing this relationship did not exist 
until 2014, meaning that a study of the case-law is essential for the understanding of 
the nexus discussed. It predominantly focuses on the CJEU’s case law from the 1970s 
onwards,81 which was further sparked by RISAN in 1990s and has consistently developed 
since then with milestones in Teckal, Commission v Germany and Remondis.82 The case 
law of the Dutch courts and of other national courts is considered to exemplify tensions 
that exist due to the lack of clear EU legislation and to provide inspiration for potential 
legal reconciliations. 

The development in legal cases has taken place simultaneously with a regulatory 
development at EU level between 2002 and 2014. As stated before, the 2004 Directives 
on public procurement were notorious for only explicitly regulating cooperation based 
on exclusive rights, and did not contain any specific references to other types of service 
provision by public authorities. The 2014 Directives on public procurement, however, 
do include specific articles on the allocation of responsibilities and competences, 
institutionalised cooperation and non-institutionalised cooperation. Consequently, 
Article 1(6) and 12 of Directive 2014/24/EU are extensively discussed here. The 
conclusions are translatable to their counterparts in Directive 2014/23/EU and Directive 
2014/25/EU, given their similar wording and the EU legislature’s emphasis on consistent 

79 It goes without saying that future research into these jurisdictions may be fruitful as well. See extensively 
on the UK: Arrowsmith 2014. The Compulsory Competitive Tendering (‘CCT’) regime was embedded 
in the Local Government Planning and Land Act 1980 and the Local Government Act 1988. This 
regulatory approach clearly resembles the approach of the United States of America under the Reagan 
administration, discussed extensively in Chapter 9. In 1994, the new Labour Administration decided to 
abolish CCT. And on Denmark: Treumer 2010, p. 177. The rule allowing a central)government authority 
to draw up a control bid was laid down in a circular issued by the Danish Finance Ministry, which was 
most recently revised in March of 2016. Circular No. 9269 of 31 March 2016. Originally published as No. 
42 of 1 March 1994, with earlier revisions having taken place in 2002 and 2010.

80 Hage 2013. 
81 See for instance, CJEU, 15 December 1971, International Fruit Company. 
82 CJEU, 9 September 1999, RI.SAN; CJEU, 18 November 1999, Teckal; CJEU, 9 June 2009, Commission v 

Germany; CJEU, 21 December 2016, Remondis.
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1
interpretation between these three Directives.83 The same can be said about cooperation 
based on exclusive rights, which is currently based on Article 11 of Directive 2014/24/
EU.84 Finally, the Member States’ deadline for implementation expired on 18 April 2016. 
Although national implementation is not a focus here, reference is sometimes made 
to different jurisdictions, including the Netherlands, Belgium and Finland, in order to 
– similar to the national case law – provide further support for legal tensions or to draw 
inspiration for legal reconciliation.

4. TERMINOLOGY 

The following sections define the most important terminology that is used throughout 
this research. These terms are categorized thematically instead of alphabetically.

Self-organisation 
Self-organisation is the discretionary power of a Member State, including its public 
authorities, to organize itself as it sees fit. It includes the discretionary power to establish 
a public authority and to allocate responsibilities and competences to this authority as it 
sees fit (‘the allocation of responsibilities and competences’), the discretionary power of 
a public authority to decide upon the preferred type of service delivery as it sees fit (‘the 
‘make-or-buy’ decision’) and the discretionary power of a public authority to provide 
a service itself or in cooperation with other public authorities as it sees fit (‘service 
provision by public authorities’). 

Responsibilities and competences
Responsibilities are allocated to public authorities by law and make them accountable 
to the democratic processes for their fulfilment. It concerns the exclusive obligation 
and right to fulfil a task by their own administrative, technical and other means or by 
calling upon external entities, and thus provides the basis for the make-or-buy decision. 
Competences are allocated in light of responsibilities and allow public authorities to 
act by law on these responsibilities, such as the setting of rates or regulatory quality 
requirements (in Dutch: verantwoordelijkheden and bevoegdheden). 

Make-or-buy decision
The make-or-buy decision is the decision of a public authority that indicates what 
type of provision is best suited to provide a service for internal or external use.85 A 
public authority can choose between providing a service itself or in cooperation with 
other public authorities or to assign service provision to a third party by concluding a 
contractual agreement. Service provision by public authorities themselves can occur 
through self-supply, institutionalized cooperation, non-institutionalised cooperation 
and cooperation based on exclusive rights. The decision is sometimes also referred 
to as the ‘make-buy-or-ally’ decision, which includes cooperation, or ‘insourcing vs. 
outsourcing’ (in Dutch: inbesteden versus uitbesteden).

83 Recital No. 38 Directive 2014/25/EU.
84 Art. 10(1) Directive 2014/23/EU; Art. 22 Directive 2014/25/EU.
85 Manunza 2010, p. 54.
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Self-supply
Self-supply refers to service performance for internal or external use by a public authority 
that uses its own resources, such as provision by an authority’s own department. It means 
that service performance never leaves the remit of an authority’s hierarchical structure, 
even though the beneficiaries might still be outside this scope.86 This is also referred to 
as ‘in-house performance’ (in Dutch: zuiver inbesteden or zelfvoorziening). 

Public-public cooperation
Public-public cooperation refers to contractual cooperation between public authorities 
by bundling or using each other’s workforces, experience, skills or financial means 
for the joint provision of services for either internal or external use. Institutionalised 
cooperation, non-institutionalised cooperation and cooperation based on exclusive 
rights are common types of public-public cooperation. Public-public cooperation 
differs from public-private cooperation, but both concepts are not clear-cut. The latter 
refers to cooperation between public authorities and third parties. Reference is made to 
‘third parties’ as the opposite of public authorities. Furthermore, the legal status of an 
entity does not define its status as ‘third party’. Not being a public authority or falling 
within the chain of authority of a public authority does, however. 

Institutionalised cooperation
Institutionalised cooperation concerns contractual cooperation in which a public 
authority or public authorities respectively cooperates or cooperate with a service-
providing separate entity. The contractual agreement between the latter entity and 
the public authority or public authorities stipulates the terms and conditions of their 
cooperation. Even though the separate legal entity is not necessarily a public authority 
itself, it falls within the chain of authority of a public authority or public authorities. This 
type of service provision is also referred to as ‘vertical cooperation’ (in Dutch: institutioneel 
samenwerken, quasi-inbesteden of verticaal samenwerken). When considering the 
relationship with EU public procurement law, reference is made to the institutionalised 
exemption. 

Non-institutionalised cooperation
Non-institutionalised cooperation concerns contractual cooperation that takes place 
solely between public authorities. As opposed to institutionalized cooperation, it does 
not use a separate entity to provide a service, but the public authorities provide a service 
by cooperating together. The contractual agreement between these authorities stipulates 
the terms and conditions of their cooperation. This type of service provision is also 
referred to as ‘horizontal cooperation’ (in Dutch: niet-institutioneel samenwerken, 
publiek-publieke samenwerking, of horizontaal samenwerken). When considering 
the relationship with EU public procurement law, reference is made to the non-
institutionalised exemption.

86 See Manunza 2010, p. 55. The term ‘chain of authority’ is derived from Manunza, who refers in Dutch to 
‘binnen zijn eigen gezagsstructuur’.
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Cooperation with an exclusive service provider
Cooperation with an exclusive service provider concerns cooperation between a 
public authority or public authorities and an exclusive service provider that has been 
granted an exclusive right by this authority or authorities. The terms and conditions 
of the cooperation are stipulated in a contractual agreement that is concluded with the 
exclusive provider based on this right (in Dutch: samenwerking op basis van een exclusief 
recht). When considering the relationship with EU public procurement law, reference is 
made to the exclusive right exemption.

For internal use vs. for external use
Self-supply or public-public cooperation may result in the provision of services for 
citizens (‘for external use’) and for public authorities themselves (‘for internal use’). For 
example the former may refer to waste-management services for citizens, whereas the 
latter may refer to IT services that are provided for a public authority itself. 

5. STRUCTURE

The research’s structure consists of eight more chapters followed by a presentation of 
conclusions in the final chapter. These chapters are briefly introduced below.

Chapter 2 – Understanding the nexus: EU public procurement law
By providing the foundation for the discussion in this research, this chapter considers 
the objectives and principles of EU public procurement law to outline the requirements 
of effectiveness. Furthermore, it predominantly discusses its ratio personae and its ratio 
materiae in order to determine when a relationship between self-organisation and this 
field of law actually exists. It provides the first side of the nexus between EU public 
procurement law and self-organisation and should, consequently, be read in conjunction 
with Chapter 3.

Chapter 3 – Understanding the nexus: self-organisation of the EU Member States
If the relationship as discussed with EU public procurement law can indeed be 
established, this chapter delves into the general notion of self-organisation in the 
context of the European Union, by considering the essential parts of self-organisation 
of the Member States in light of EU law in general, and EU public procurement law in 
particular. Through a discussion of self-organisation, it considers whether a right to 
self-organisation has in fact materialised to counterbalance the influence of EU public 
procurement law on self-organisation. It provides the second side of the balancing act in 
the nexus between EU public procurement law and self-organisation.
Chapter 4 – Allocation of responsibilities and competences & EU public procurement law
Based on Chapter 2 and Chapter 3, this chapter aims to describe two closely related 
concepts: the allocation of competences and responsibilities and the award of a public 
contract or a concession contract. Both are relevant – yet necessarily distinct – in light of 
self-organisation. This discussion aims to identify possible tensions due to their overlap 
and to further clarify this distinction by ensuring that it is interpreted consistently in 
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the context of self-organisation and EU public procurement law to avoid the need for 
reconciliation.

Chapter 5 – Self-supply & EU public procurement law
This chapter considers the first type of service provision: that of the service provision by 
public authorities themselves in light of EU public procurement law. It discusses self-
supply and its relationship with this field of law in light of Directive 2014/24/EU and 
relevant case law if present. Furthermore, it aims to provide normative content to the 
discussion of its ratio materiae and, most importantly, it critically considers a potential 
tension relating to its ratio personae by discussing the various possible interpretations 
to discuss self-supply by the State and if the State in fact consists of one or multiple 
contracting authorities.

Chapter 6 – Institutionalised cooperation & EU public procurement law
Institutionalised cooperation, as the first type of collaborative service provision, and its 
relationship with EU public procurement law is discussed here in light of its roots in the 
milestone case of Teckal.87 As a method of discussion, different types of institutionalised 
cooperation that take place in the Member States are analysed in light of how this 
relationship has been shaped by the CJEU, the Dutch Courts and Directive 2014/24/EU, 
and whether reconciliation is necessary given the tensions that may occur. 

Chapter 7 – Non-institutionalised cooperation & EU public procurement law
Non-institutionalised cooperation, as the second type of collaborative service provision, 
and its relationship with EU public procurement law is discussed in light of its roots in 
the milestone case of Commission v Germany.88 The case law of the CJEU and Directive 
2014/24/EU are discussed based on how this relationship has been shaped and whether 
reconciliation is necessary based on the tensions identified. 

Chapter 8 – Cooperation based on exclusive rights & EU public procurement law
Cooperation based on exclusive rights, as the third type of collaborative service 
provision, and its relationship with EU public procurement law is discussed in light of 
its roots in the Directives on public procurement. It analyses this type of cooperation 
based on how this relationship has been shaped through Directive 2014/24/EU, the case 
law of the CJEU and the Dutch courts, and, if tensions occur, where reconciliation can 
be found. 

Chapter 9 – The make-or-buy decision & EU public procurement law
In this chapter, one final aspect of self-organisation is considered in more detail: the 
make-or-buy decision. The aim of this chapter is to bring to light the potential tension 
of leaving this decision unregulated. For this purpose, a comparison is made with the 
regulatory framework of the make-or-buy decision in the United States of America 
(US). It aims to provide food for thought.

87 CJEU, 18 November 1999, Teckal. 
88 CJEU, 9 June 2009, Commission v Germany. 
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Chapter 10 – Towards reconciliation of current & future tensions
Finally, the research question is answered based on a synopsis of the findings in the 
previous chapters. Furthermore, some general conclusions are drawn on the nexus 
between EU public procurement law and self-organisation. It includes recommendations 
on the tensions identified.

This research was finalised on 15 January 2018. It does not take into account 
developments after this date. 
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CHAPTER 2

Understanding the nexus: 
EU public procurement law

In order to commence the analysis of the nexus between EU public procurement 
law and self-organisation, this chapter considers the former aspect. For this purpose, 
it discusses its objectives, sources of law and principles. Furthermore, the two most 
important gatekeepers are considered in more detail: its ratio personae that delves into 
the concept of contracting authority, and its ratio materiae that considers the concepts 
of public contract and concession contract.1 This is necessary in order to commence the 
discussion on EU public procurement law’s nexus with self-organisation, because these 
concepts will determine where the nexus is located.

1. ACHIEVING SOCIETAL VALUE THROUGH PUBLIC PROCUREMENT

The origins of EU public procurement law lie in the internal market of the European 
Union, which is currently part of the endeavour to create a highly competitive social 
market economy.2 Since the early days of European cooperation, attempts have been 
made to establish an EU-wide market by overcoming trade barriers through the free 
movement of goods, capital, persons, and freedom of establishment.3 Amongst other 
things, these barriers existed – and often still exist – in relation to taxation, quotas and 
subsidies. Public procurement is also an area that is likely to contain trade barriers 
in light of the freedom to provide services. Public authorities often tend to prefer to 
contract with national, regional or local economic operators rather than their foreign 
EU counterparts.4 This tendency may be required by law through so-called ‘buy 
national’ legislation, which aims to support the national economy, or may be caused 
by conservatism, lack of commercial purchasing skills or simply due to the fact 
that it is more convenient as earlier work was already done by a national economic 
operator.5 Part of the reason why public procurement is often regulated is, therefore, 
that public authorities differ from third parties due to the absence of market forces.6 

1 It considers the concept of contracting authority, which describes which public authorities are bound by 
these rules, and the concepts of public contract and concession contract, which define which contractual 
agreements fall under its scope. 

2 The exact ramifications of this concept are yet to fully crystallize. 
3 Bernard 2013; Manunza 2010, pp. 58-72. CJEU, 3 October 2000, University of Cambridge, par. 16.
4 Manunza & Pennings 2015, pp. 173-175.
5 Arrowsmith 2015, p. 152; Hjelmborg 2006, p. 19.
6 Hjelmborg 2006, p. 21.
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As a consequence, foreign economic operators often have not had full access to public 
procurement markets in other Member States. 

In light of the foregoing, the main objective of EU public procurement law is the creation 
of an internal market for public procurement by opening up the market to competition. 
In this endeavour, public procurement is essential in achieving the broader objectives 
of the EU, as enshrined in Article 3 TEU. As mentioned in Chapter 1, these objectives 
include, amongst other things, the combat against social exclusion and discrimination, 
the promotion of social justice and protection, equality between women and men, and 
solidarity between generations. As such, the strategic use of public procurement is often 
put forward in terms of best value for money. Other than to fulfil the immediate needs 
of a public authority, public procurement is therefore often employed to achieve policy 
objectives relating to sustainability and social aspects.7 As a consequence, these secondary 
objectives often do not have a direct link with the initial need for procurement, but are 
added on as a means of killing two birds with one stone. Often, these objectives overlap 
or are complemented by the objectives of national public procurement laws, making 
it a multi-faceted pallet of objectives.8 Several objectives of public procurement laws 
can be identified. Public procurement laws are a major contributor to the fight against 
corruption and conflict of interests by ensuring that illicit practices are prevented and, if 
present, brought to light.9 Also, these laws are increasingly focusing on enabling access 
to public procurement procedures for specific groups, such as SMEs including start-ups, 
social enterprises and sheltered workplaces.10 In a broader – more economic – context, 
the objective of achieving best value for money is often brought forward as a reason 
for the initiation of public procurement laws. Because public procurement concerns 
spending taxpayers’ money, a duty for the Member States arises to spend it efficiently 
and effectively. This is further emphasised in light of decreasing budgets due to the 
various crises that have affected the Member States over the last ten years.11 For this 
purpose, competition in public procurement is pursued. Its benefits are noteworthy. It 
is clear that competition, which is further strengthened by opening up the EU public 
procurement market, is deemed to have positive effects on the number of solutions 

7 See regarding social aspects, Manunza & Pennings 2015 and, more generally, Arrowsmith & Kunzlik 2014 
or Janssen 2012. Employment rates can be stimulated due to the need to include long-term unemployed 
in the workforce of an infrastructural project, or, certain sustainability standards need to be complied 
with for the construction of a new municipal town hall.

8 Whereas the implementation of the EU public procurement rules in the Netherlands was initially 
solely focussed on copy-pasting these rules, the Aanbestedingswet 2012 (Dutch Public Procurement 
Act 2012) contains several objectives. See Parl. Docs, 2005-2006, 30 501, No. 3. Increasing SME access, 
lowering administrative burdens, granting more space for secondary objectives such as sustainability 
and innovation, and providing further uniformity in relation to procedures and related aspects of 
public procurement are current ambitions of the Dutch Public Procurement Act 2012. Explanatory 
Memorandum, Aanbestedingswet 2012 (Dutch Public Procurement Act 2012), pp.  6-13. See for an 
extensive critique of the Dutch legislature’s approach, Manunza 2010.

9 OECD 2016. 
10 See, Recital No. 59, Directive 2014/24/EU.
11 Arrowsmith and Sánchez-Graells have extensively debated if the EU public procurement rules themselves 

also aim to achieve best value for money. Arrowsmith 2012; Sánchez-Graells 2015. Also see on ‘societal 
value’ in the Dutch context: Jansen 2012.
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available for public authority’s needs, lowering prices and heightening quality, and 
increasing innovation.12

The competitive process of public procurement aims to aid the fulfilment of the 
aforementioned duty and the previously mentioned objectives. Uncompetitive public 
procurement, which can be caused by national discriminatory practices that involve 
direct awards of contracts, hinders the effective usage of public procurement’s significant 
contribution to the EU’s economy. It limits the fulfilment of the above objectives. The 
economic potential of the internal market for public procurement implies the importance 
of rules that overcome trade obstacles and allow for these benefits to actually occur.13 
Overcoming national preferences ensures that public authorities use the benefits of 
competition on the market for public procurement. 

Based on the objectives described above, therefore, Manunza considers a societal approach 
of EU public procurement law.14 In her view, public procurement can be described as 
‘shaping and defining the needs in society’. As soon as these needs are specified, the next 
step is to make choices between all existing possibilities for the provision of services, 
works and supplies, and then to evaluate these possibilities. Public procurement laws 
are not simply a collection of procedural rules, but a powerful instrument to design 
a sustainable and just society. Public procurement procedures shape the daily lives 
of citizens, as many aspects – healthcare, public transport, waste management, and 
refugee care – are the result of these procedures. All in all, the ultimate objective is for 
public procurement to spur growth and improve welfare for all Member States and its 
citizens.15 Interestingly enough, the EU Commission also appears to have embraced this 
approach to EU public procurement law. In its most recent Communication of 2017, 
it stated: ‘For public authorities, procurement is a powerful tool for spending public 
money in an efficient, sustainable and strategic manner, especially in times of strained 
national budgets’,16 and, ‘Public procurement is a strategic instrument in each Member 
State’s economic policy toolbox’,17 and in terms of the influence it has on the daily lives 
of citizens ‘Europeans expect a fair return on their taxes in the form of high-quality 
public services. Parents would like to see healthy food for their children in schools, city 
dwellers expect increased investment in smart and sustainable cities for better living 
with dedicated safe bike paths, squares and playgrounds built with safe and innovative 
materials; road users expect safe, high-quality infrastructure constructions, patients 
need improved access to a better quality of healthcare and expect the latest innovation 
driven medical equipment and diagnostics tools.’18 EU public procurement law plays 

12 See further on this topic, WS Atkins Management Consultants 1988 and a critical acclaim, Arrowsmith 
2014, pp.  153-154. The EU Commission even estimates that the benefits of competition amount to 
approximately 30% of savings. EU Commission 2004. These benefits must be counterbalanced by the cost 
of public procurement: PwC 2012. More recent research shows lower percentages. A report examining 
the benefits of certain procedures can be found here: Europe Economics 2011. 

13 Bovis 2012, p. 247.
14 See Manunza 2017.
15 Krugman et al. 2012. 
16 EU Commission 2017, p. 2.
17 EU Commission 2017, p. 1.
18 EU Commission 2017, p. 2.
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a significant role here, which is also reflected in the reforms of the 2014 Directives on 
public procurement, discussed below in Section 2.2. 
 

2. REGULATING PUBLIC PROCUREMENT IN THE EU

Given that the roots of EU public procurement law lie at the heart of the debate on 
discrimination based on nationality in the EU, its body of law is predominantly geared 
to creating an internal market for public procurement. Since the 1970s, the enactment 
of specific EU legislation on public procurement has therefore been based on negative 
and positive obligations. It is built on the idea that obstacles to public procurement 
must be overcome by ensuring that the principles of equality, transparency and 
proportionality are upheld in purchasing activities. The current EU public procurement 
rules also explicitly refer to the fact that ‘provisions should be drawn up coordinating 
national procurement procedures so as to ensure that those principles are given 
practical effect and public procurement is opened up to competition.19 In this context, 
EU public procurement law aims to ensure that a ‘level playing field’ exists in which 
competition can flourish.20 As a consequence, EU public procurement law is one of the 
most prominent examples of internal market law, which includes aspects of EU primary 
law, secondary and tertiary law.21 

2.1. Free movement in the context of the internal market

The EU Treaties do not substantively refer to public procurement.22 Given its importance 
for the internal market, it is not surprising, however, that the primary law obligations 
of public procurement concern the negative obligations of the free movement articles, 
which are enshrined most prominently in Articles 34 (goods), 49 (establishment) and 
56 (services) Treaty on the Functioning of the European Union (TFEU) and more 
generally the articles on the internal market in the Treaty on European Union (TEU).23 
The CJEU has recognized the importance of these articles and concluded that they 
also provide positive obligations, such as the need for an announcement, in light of 
the derived principles including equal treatment, non-discrimination, transparency, 
mutual recognition and proportionality, e.g. for awards of contracts that fall outside 
secondary law’s remit.24 These principles are therefore relevant for awards falling outside 
the scope of the 2014 Directives on public procurement, which may be the case e.g. due 
to the (low) value of the contract in question or due to the fact that it does not fall under 
its material scope, because it concerns a limited authorisation scheme or a subsidy.25

19 Recital No. 1 Directive 2014/24/EU.
20 Manunza & Pennings 2015, p. 174.
21 Public procurement laws, however, existed in many Member States long before the EU got involved. 

Manunza 2010. 
22 This body of law is also influenced by the international rules on public procurement vested in the 

Government Procurement Agreement, revised version 30 March 2014.
23 Manunza 2010, pp. 53-54. 
24 See, for instance, CJEU, 7 December 2000, Telaustria. 
25 See Wolswinkel 2015 or, more generally on this development, Adriaanse et al. 2016. For an early 

recognition of this development, Manunza 2001. 
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2.2. A new batch of Directives on public procurement in 2014

As part of the creation of the internal market, public procurement has been strongly 
subjected to secondary law since 1971. These rules introduced a substantial set of 
positive obligations for public authorities in relation to award procedures if the 
relevant financial thresholds were met.26 It is generally undisputed that these rules 
aim to prohibit discrimination, to promote equality in the broad sense of the word, 
to pursue transparency to aid this effort, and to remove obstacles to access of public 
procurement procedures.27 Over the years, these rules have been continuously amended 
by further explicating the public procurement rules and by often expanding its ratio 
personae and ratio materiae in the 1990s and 2004.28 The development of the last batch 
of Directives (‘the 2014 Directives on public procurement’) requires further scrutiny.29 
These directives must first and foremost be seen in the context of the report of former 
EU Commission Mario Monti, who published a leading report ‘A New Strategy for the 

26 Commission Directive 70/32/EEC of 17 December 1969 on provision of goods to the State, to local 
authorities and other official bodies, OJ L 13, 19.1.1970, pp. 1-3; Directive 2007/24/EC of the European 
Parliament and of the Council of 23 May 2007 repealing Council Directive 71/304/EEC concerning the 
abolition of restrictions on freedom to provide services in respect of public works contracts and on the 
award of public works contracts to contractors acting through agencies or branches, OJ L 154, 14.6.2007, 
p.  22. These two directives were complemented by two more substantive directives outlining public 
procurement procedures. Council Directive 71/305/EEC of 26 July 1971 concerning the co-ordination of 
procedures for the award of public works contracts, OJ L 185, 16.8.1971, pp. 5-14; Council Resolution of 
21 December 1976 concerning the review of Directive 77/62/EEC coordinating procedures for the award 
of public supply contracts, OJ C 11, 15.1.1977, p. 3. 

27 Arrowsmith 2014, pp. 22-24.
28 Whereas the early Directives on public procurement only concerned the harmonisation of the 

procurement of works and supplies, their first reform in the 1990s led to the additional adoption of a 
specific directive on services. Council Directive 92/50/EEC of 18 June 1992 relating to the coordination 
of procedures for the award of public service contracts, OJ L 209, 24.7.1992, pp. 1-24; Council Directive 
93/37/EEC of 14 June 1993 concerning the coordination of procedures for the award of public works 
contracts, OJ L 199, 09.08.1993, pp. 54-83; Council Directive 93/38/EEC of 14 June 1993 coordinating 
the procurement procedures of entities operating in the water, energy, transport and telecommunications 
sectors, OJ L 199, 09.08.1993, pp. 84-138; Council Directive 93/36/EEC of 14 June 1993 coordinating 
procedures for the award of public supply contracts, OJ L 199, 09.08.1993, pp. 1-53.This is also when two 
directives were adopted concerning enforcement of the rules and legal protection of aggrieved bidders. 
Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative 
provisions relating to the application of Community rules on the procurement procedures of entities 
operating in the water, energy, transport and telecommunications sectors, OJ L 76, 23.3.1992, pp. 14-20; 
Council Directive 89/655/EEC of 21 December 1989 on the coordination of the laws, regulations and 
administrative provisions relating to the application of review procedures to the award of public supply 
and public works contracts, OJ L 395, 30.12.1989, p.  33. These two directives were amended again 
in 2007. Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 
amending Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of 
review procedures concerning the award of public contracts, OJ L 335, 20.12.2007, pp. 31-46. The 2004 
Directives on public procurement, amongst other things, combined the initially separate Directives on 
supplies, works and services into one directive. Directive 2004/17/EC of the European Parliament and 
of the Council of 31 March 2004 coordinating the procurement procedures of entities operating in the 
water, energy, transport and postal services sectors, OJ L 134, 30.4.2004, pp. 1–113; Directive 2004/18/
EC of the European Parliament and of the Council of 31 March 2004 on the coordination of procedures 
for the award of public works contracts, public supply contracts and public service contracts, OJ L 134, 
30.4.2004, pp. 114–240. For a full discussion of this development see Arrowsmith 2014, pp. 180-196.

29 The legal bases of these Directives are found in Article 53(1) TFEU, Article 62 TFEU and Article 114 
TFEU. 
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Single Market’ (the Monti report) in 2010.30 The goal of this report was to initiate a 
process to re-claim the internal market.31 The Monti report identified the achievements 
of this market, but mostly its challenges ahead and subsequently proposed possible 
actions in numerous areas of the EU, such as the free movement principles and public 
procurement. The report identified these areas as the ‘building blocks for reconciliation 
between the single market and the social and citizens’ dimension in the Treaty logic of 
a highly competitive social market economy’.32 Monti’s opening statement regarding the 
internal market was strikingly clear by claiming that it was less popular than ever, but 
also more strongly needed than ever.33 

In its search for solutions, public procurement found itself, amongst other things, in the 
spotlight of the Monti report. The vision presented by Monti showed its importance by 
stating that ‘EU public procurement law plays a key role in the creation and maintenance 
of the single market.’34 It proposed a number of recommendations to reclaim the internal 
market. Firstly, it proposed to simplify public procurement policy and to make it more 
effective and less onerous for the authorities involved. In this respect, it notes the need 
to clarify the rules applicable to service provision by public authorities (the report 
referred to ‘in-house procurement’),35 and to make public procurement more accessible 
for SMEs. Secondly, Monti expressed the idea to encourage public procurement as an 
instrument to support innovation, green growth and social inclusion. This must also be 
seen in the context of the development of the primary focus of the EU being a social 
market economy instead of an open market economy since the Lisbon Treaty.36

Following its publication, the Monti report was a catalyst for change and many initiatives 
to reclaim the internal market have since unfolded. The EU Commission, in its 
communication ‘Towards a Single Market Act’,37 presented fifty proposals to strengthen 
the internal market. Subsequently, the Commission released its ‘Single Market Act’, in 
which, after extensive public debate, it launched 12 levers that are intended to ‘boost 
growth and strengthen confidence’, which again included public procurement.38 

As announced in the Single Market Act,39 the EU Commission committed itself to 
conducting wide consultations after it had become clear that many EU stakeholders 
including public authorities, civil society representatives and economic operators 
in the market favoured a review of the EU public procurement system to increase its 
efficiency and effectiveness. Consequently, the Commission published a Green Paper 
in 2011 by which it intended to gather the views of these stakeholders in society on the 

30 Monti 2010.
31 This operation can be seen as the most substantial wish for change since 1992.
32 Monti 2010, p. 68.
33 Monti 2010, p. 12.
34 Monti 2010, p. 76.
35 See Chapter 3 for a specification of this development in the context of self-organisation in these Directives. 
36 Manunza & Berends 2014, p. 351. 
37 EU Commission 2010.
38 EU Commission 2011b.
39 Proposal 17 and 18 of EU Commission 2010, p. 15. 
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modernisation of EU public procurement policy.40 The legislative proposals were to be 
created with a view to simplifying and updating public procurement legislation.41 These 
reforms focussed on two objectives. Firstly, the objective was to increase the efficiency of 
public spending, which includes ‘the search for best possible procurement outcomes’.42 
Secondly, the objective was to allow procurers to make better use of public procurement 
in support of common societal goals, which include the protection of the environment, 
promotion of innovation and social inclusion.43 The Commission also emphasised the 
overspill effect of both objectives: achieving the second objective might lead to more 
efficiency in the long term. In light of these objectives, the Commission proposed to 
‘improve the toolbox for contracting authorities’.44 This meant, amongst other things, 
that more clarity had to be created in relation to the ‘other situation (certain forms of 
public-public cooperation) [which] should be entirely exempted from the application 
of these rules’.45 

Following these developments that highlighted the importance of public procurement 
for the EU, the EU Commission published three proposals for new Directives on 
public procurement on 20 December 2011.46 These proposals intended to replace 
and modernize Directive 2004/17 and 2004/18.47 In addition to the revision of these 
Directives, it also included the coming about of a Directive on the award of concession 
contracts, which until then had only been partially regulated at the European level.48 
After the ordinary legislative procedure, the 2014 Directives on public procurement 
(2014/24/EU, 2014/23/EU, 2014/25/EU) were adopted in 2014, meaning that the 
Member States had until 18 April 2016 to implement them in their national legal 

40 EU Commission 2011a.
41 EU Commission 2011a, p. 3. 
42 EU Commission 2011a, pp. 4-5. The review did not include the award of concession contracts, because 

these awards had already been subjected to a consultation and were intended to lead to a separate 
legislative measure. 

43 This is what I referred to as strategic procurement before.
44 EU Commission 2011a, p. 12.
45 EU Commission 2011a, p. 12.
46 In the lead up to these proposals, the EU Commission identified three major pitfalls in the current market 

for public procurement. Firstly, the current set of rules were estimated to save approximately € 20 billion 
euros per year. The costs of the public procurement procedures were estimated to be around € 5,6 billion. 
The Commission therefore identifies this as ‘insufficient cost-efficiency’. Secondly, the Commission 
claims that the current legislative framework leads to ‘missed opportunities for society’, because it 
does not always allow public authorities to make the best purchasing choices, which in turn leads to a 
diminished optimization of resources. Thirdly, the market for public procurement remains of a national 
nature, which is exemplified by the fact that 98% of tenders are won by national bidders. EU Commission 
2011d, pp. 2-3.

47 Proposal for a Directive of the European Parliament and of the Council on procurement by entities 
operating in the water, energy, transport and postal services sectors COM(2011) 895 final, 20.12.2011 
(‘Proposal for Directive 895’), and Proposal for a Directive of the European Parliament and of the Council 
on public procurement COM(2011) 896 final (‘Proposal for Directive 896’), 20.12.2011.

48 Proposal for a Directive of the European Parliament and of the Council on the award of concession 
contracts COM(2011) 897 final, 20.12.2011 (‘Proposal for Directive 897’).
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orders.49 The Netherlands implemented these rules three months late on 1 July 2016 
into the Aanbestedingswet 2012 (Dutch Public Procurement Act 2012).
 

2.3. The EU Commission’s efforts in soft law

As a final layer of EU public procurement law, tertiary law concerns the substantial body 
of non-binding soft law, which is mostly initiated by the EU Commission. Particularly 
relevant for this research is the EU Commission Staff Working Document concerning the 
application of EU public procurement law to relations between contracting authorities 
(‘public-public cooperation’), because it displays the authoritative interpretation of 
the Commission on service provision by public authorities and its relationship with 
EU public procurement law.50 Even though slightly dated, the Commission delves 
extensively into areas that are discussed in the nexus. 

2.4. The CJEU’s case law to provide interpretative clarity 

Established by the TEU in Article 13, the CJEU is an important actor for EU public 
procurement law. Its general role as an EU institution is that it ‘shall ensure that in 
the interpretation and application of the Treaties [and] the law is observed.’ It must, 
therefore, primarily interpret and enforce EU law.51 The Court’s interpretation of EU law 
through its case law is referred to as ‘supplementary law’.
 
Most of the CJEU’s case law on public procurement is derived from the preliminary 
procedure vested in Article 267 TFEU, but the infringement procedure enshrined 
in Article 258 TFEU, which is initiated by the EU Commission instead of national 
courts, has often also been used to overcome nationalistic procurement practices. As a 
consequence, the Court has often been at the forefront of the development of this field 
of law by clarifying its relationship with self-organisation.52 In this context, it has always 
been forced to balance on a fine line between interpreter of the law and the risk of being 
accused of judicial activism.53 

Functional interpretation of concepts 
Given the differences between the Member States, the CJEU often needs to rely on a 
teleological interpretation of concepts of EU law, which has been coined as ‘functional’ 
in the context of EU public procurement law.54 As such, it can be difficult in practice to 

49 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 
procurement and repealing Directive 2004/18/EC, OJ L 94, 28.3.2014, pp. 65-242; Directive 2014/23/EU 
of the European Parliament and of the Council of 26 February 2014 on the award of concession contracts, 
OJ L 94, 28.3.2014, pp. 1-64; Directive 2014/25/EU of the European Parliament and of the Council of 
26 February 2014 on procurement by entities operating in the water, energy, transport and postal services 
sectors and repealing Directive 2004/17/EC, OJ L 94, 28.3.2014, pp. 243-374.

50 EU Commission 2011c. Its contents will be used in the analysis of the following chapters.
51 In addition, it can annul legal acts, can ensure the EU takes action and also sanction EU institutions.
52 See further on this conclusion Chapter 3 or Chapter 6, Section 2. 
53 See for a well-composed collection of pieces on this topic, Dawson et al. 2013. 
54 Fennelly 1996, p. 674. 
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determine who the subject or what the object of this field of law is. For instance, when 
considering who must abide by EU public procurement law, this is complicated by the fact 
that a material definition of the Member States’ public sector and its public authorities 
is absent. This is problematic, because it should not come as a surprise that the public 
authorities of the Member States take on many ‘shapes and forms’ in the EU’s primary, 
secondary and soft law.55 This hinders the identification of EU law’s remit in general, 
and EU public procurement law’s scope is not an exemption to this. As a consequence, 
the Court is often faced with preliminary questions in relation to the interpretation of 
the remit of EU law and its applicability to such authorities. Examples are numerous 
and include the Member State ‘as an employer or as public authority’,56 ‘public entities’,57 
‘public entities with the aim of ensuring that a […] public task is carried out’,58 ‘legal 
person entrusted with a public task,’59 ‘public body’,60 ‘public responsibilities carried out 
by private persons’,61 ‘public authority’,62 ‘public undertaking’,63 ‘contracting authority’, 
‘central government authority’, ‘sub-central government authorities’,64 ‘an undertaking 
belonging to the public sector’,65 ‘central governments’, ‘public entities’,66 ‘authorities of 
the Member States’,67and ‘general government’.68 Based on these variations, the Court 
is then placed in a position that begs the question what authorities fall under these 
references. 
 
In order to find solutions, the CJEU’s method of interpretation then delves into the 
objective of the EU public procurement rules, which is referred to as ‘functional’. The 
necessity of this interpretation is created by the distinct organisational differences 
between the EU’s MS and, as a result, the absence of a material definition of concepts, 
which are further considered in the following chapter. In addition, such an interpretation 
method ensures, on the one hand, a consistent interpretation amongst the Member 
States, and on the other, it allows the Court to develop its interpretations because the 

55 See for an overview, Manunza 2001, pp. 66-72.
56 CJEU, 26 November 2014, Raffaella Mascolo (C-22/13), Alba Forni (C-61/13) and Immacolata Racca 

(C-62/13) v Ministero dell’Istruzione, dell’Università e della Ricerca, Fortuna Russo v Comune di Napoli 
(C-63/13) and Carla Napolitano and Others v Ministero dell’Istruzione, dell’Università e della Ricerca  
(C-418/13), par. 95. 

57 CFI, 24 March 2011, Freistaat Sachsen and Land Sachsen-Anhalt (T-443/08) and Mitteldeutsche Flughafen 
AG and Flughafen Leipzig-Halle GmbH (T-455/08) v European Commission.

58 CJEU, 13 June 2013, Piepenbrock, par. 36-39. 
59 CJEU, 5 February 2004, Rieser Internationale Transporte GmbH v Autobahnen- und Schnellstraßen-

Finanzierungs- AG, par. 27. 
60 CFI, 19 September 2012, European Commission v Société d’économie mixte d’équipement de l’Aveyron 

(SEMEA) (T-168/10) and Commune de Millau (T-572/10), par. 63-64.
61 CJEU, 26 June 2003, Commission v France, par. 39. 
62 CJEU, 29 October 2009, Commission v Germany, par. 34; CJEU, 24 May 2011, Commission v Austria, 

par. 61; CJEU, 29 April 2010, Commission v Germany, par. 84. CJEU,9 July 2015, Ender Balkaya v. Kiesel 
Abbruch- und Recycling Technik GmbH, par. 46.

63 CJEU, 3 July 2003, Belgium v Commission, par. 11 and further referred to below as ‘undertaking’. 
64 These last six terms are used in the EU public procurement directives. See, for instance, Article 2 Directive 

2014/24/EU.
65 CFI, 11 March 1999, Ensidesa v Commission, par. 2.
66 Article 21 sub 1 Protocol (No. 4) on the Statute of the European System of Central Banks and the 

European Central Bank. 
67 Article 6 Protocol (No. 7) on the privileges and immunities of the European Union, TFEU.
68 Article 2 Protocol (No. 12) on the excessive deficit procedure, TFEU. 
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objectives of the European Union also change over time. This principle applies to all of 
the Court’s teleological interpretations. Essentially, it ensures that, amongst potential 
differing interpretations, the one interpretation prevails that best safeguards the effect 
of EU law. As such, it means that the national interpretation of EU concepts, or the 
labels that are placed on certain agreements in the public procurement sphere, have no 
relevance in the context of the teleological interpretation of the Court. More broadly 
speaking, it also means that the scope of EU public procurement law must be interpreted 
broadly to ensure achievement of its objectives, whereas exemptions to EU law must be 
interpreted narrowly to prevent avoidance of this field of law. 

2.5. Creating a level playing field through legal principles 

Knowing that an extensive discussion of the procedural contents of EU public 
procurement law falls outside the scope of this research, I will consider the principles 
of EU public procurement law, which must be read in conjunction with the objectives 
described above. These principles find their basis in the free movement articles of 
the TFEU, and are significant, because they provide the foundation of this field of 
law, which is revealed by their obligatory application in every phase of a regulated 
public procurement procedure. They are the basis of the specific rules of EU public 
procurement law, which contain – amongst other things – specific requirements on 
the need for advertising the procedure and its outcome,69 what selection criteria70 and 
award criteria71 can be used, when economic operators can be excluded,72 and which 
procedures can be used.73 This means that EU public procurement law aims to establish 
a level playing field for public procurement.

The legal framework of EU public procurement aims to maintain equality, transparency, 
proportionality and competition. As considered in relation to primary law before, 
public procurement law retrieves these principles from the free movement rules in 
the TFEU.74 The most prevalent principles of public procurement law are equality and 
transparency.75 Furthermore, in recent years, stronger emphasis has been placed on 
the principle of proportionality and it can be said that the notion of competition has 
been given a more prominent status. Article 18 Directive 2014/24/EU has included all 
of these principles of EU public procurement law. It obliges public authorities to treat 
economic operators equally and without discrimination and to act in a transparent and 
proportionate manner. Furthermore, this article clearly states that the design of the 

69 Section 2 Directive 2014/24/EU. 
70 Art. 58 Directive 2014/24/EU.
71 Art. 67 Directive 2014/24/EU.
72 Art. 57 Directive 2014/24/EU.
73 Chapter 1 Directive 2014/24/EU.
74 Article 26 TFEU and specifically the free movement of services (Art. 56 TFEU), goods (Art. 30 TFEU), 

capital (Art. 63 TFEU) and persons (Art. 45 TFEU).
75 Essers 2006, p. 36. In addition, the importance of these two principles has been emphasized by the CJEU 

in declaring them applicable to situations outside the scope of the Directives on public procurement. See: 
CJEU, 7 December 2000, Telaustria; CJEU, 12 April 2005, Coname.
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procurement shall not be made with the intention of excluding it from the scope of this 
Directive or of artificially narrowing competition.76 

Equality and non-discrimination
The principle of equality lies at the heart of EU public procurement law. In the public 
procurement context, it intends to prevent prejudice of (groups of) economic operators, 
distinctions made on the basis of nationality or preferential treatment of (groups of) 
tenderers in general. It requires a twofold interpretation. On the one hand, it includes 
the principle of equal treatment, and, on the other hand, it also encompasses the 
principle of equal opportunities.77 This means that similar situations must not be treated 
differently without any justification. As a specification of equality, the principle of non-
discrimination requires that discrimination based on nationality is forbidden in the 
procurement context. 

Given the absence of a reference to the principle of equality in the early Directives on 
public procurement, the CJEU concluded explicitly on the importance of this principle 
in a Danish case of Commission v Denmark in 1993: ‘On this issue, it need only be 
observed that, although the directive makes no express mention of the principle of equal 
treatment of tenderers, the duty to observe that principle lies at the very heart of the 
directive whose purpose is, according to the ninth recital in its preamble, to ensure 
in particular the development of effective competition in the field of public contracts 
and which, in Title IV, lays down criteria for selection and for award of the contracts, 
by means of which such competition is to be ensured.’78 The Court concluded that 
the principle of equality was required to secure competition on the market for public 
procurement. In this case, this principle had been violated, because negotiations with 
one economic operator resulted in favourable competitive conditions for this operator 
when compared to the other participating entities. Following this case, this principle 
was codified into the 2004 Directives on public procurement.79 

In its 2004 milestone case of Succhi di Frutta, the CJEU even went further in its conclusions, 
when it stated that ‘under the principle of equal treatment as between tenderers, the aim 
of which is to promote the development of healthy and effective competition between 
undertakings taking part in a public procurement procedure, all tenderers must be 
afforded equality of opportunity when formulating their tenders, which therefore 
implies that the tenders of all competitors must be subject to the same conditions.’80 As 
such, the principle of equality means that contracting authorities in general must ensure 
a fair public procurement process. It means that all interested economic operators are 
subjected to the same competitive conditions, meaning that alterations of criteria or 

76 The article continues by clarifying that ‘competition shall be considered to be artificially narrowed where 
the design of the procurement is made with the intention of unduly favouring or disadvantaging certain 
economic operators.’

77 Manunza 2010, pp. 68-72.
78 CJEU, 22 June 1993, Commission v Denmark, par. 33.
79 Pijnacker Hordijk 2009, p. 29 and Article 2 Directive 2004/18/EC.
80 CJEU, 29 April 2004, Succhi di Frutta, par. 110.
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bids must be met with hesitation.81 Needless to say, this requirement is also in the best 
interest of contracting authorities, because it allows competitors to compete to their 
best ability. Equality aims to provide an equal right to economic operators to benefit 
from public expenditures. Furthermore, it aims to ensure that competition can grant 
the desired benefits to contracting authorities and that other objectives discussed before 
can be achieved. 

Transparency
Based on a consistent line of case law by the CJEU, the principle of transparency supports 
the creation of a system of openness, which will lead to increased accountability and 
prevention of discrimination based on nationality.82 It must, therefore, be read in the 
light of the principle of equality. Without transparency, equality is impossible to achieve. 
The Court identified early on the necessity to combine the opening up of the internal 
market to competition and transparency. When considering the concept of contracting 
authority as considered below, it concluded on transparency by stating that ‘in that 
context the Court noted that, in accordance with established case-law, in light of the 
dual purpose of opening up competition and of transparency pursued by the Directive, 
that concept must be given an interpretation as functional as it is broad.’83 

It is also deemed necessary for the fight against corruption or to prevent any form of 
conflict of interest.84 Finally, transparency allows for the creation of best practices in 
which supply and demand are able to learn and anticipate one’s needs.85 The principle 
of transparency in the public procurement context has been identified to uphold two 
purposes, as identified by the CJEU in Telaustria: ‘That obligation of transparency 
which is imposed on the contracting authority consists in ensuring, for the benefit of 
any potential tenderer, a degree of advertising sufficient to enable the services market 
to be opened up to competition and the impartiality of procurement procedures to be 
reviewed.’86 The objective of these twofold purposes is to preclude any risk of favouritism 
or arbitrariness on the part of the contracting authority. As a consequence, this principle 
requires that ‘all the conditions and detailed rules of the award procedure must be drawn 
up in a clear, precise and unequivocal manner in the notice or contract documents’. This 
must be done in such a way that ‘all reasonably informed tenderers exercising ordinary 
care can understand their exact significance and interpret them in the same way’ and 
so that ‘the contracting authority is able to ascertain whether the tenders submitted 
satisfy the criteria applying to the relevant contract.’87 This implies that all criteria and 
conditions of a public procurement procedure have to be set in a clear, precise, and 
unambiguous way.

81 CJEU, 22 June 1993, Commission v Denmark, par. 33. CJEU, 29 April 2004, Succhi di Frutta, par. 110. 
CJEU, 17 September 1998, Vlaamse Raad. Also see Article 72 Directive 2014/24/EU on modifications.

82 Bovis 2007, p. 65. See in general the work of Buijze on this principle, more specifically Buijze 2011.
83 CJEU, 16 October 2003, Commission v Spain, par. 48-52.
84 CJEU, 29 April 2004, Succhi di Frutta.
85 Bovis 2007, pp. 65-67.
86 CJEU, 7 December 2000, Telaustria, par. 62. This was again confirmed in CJEU, 13 October 2005, Parking 

Brixen, and CJEU, 21 July 2005, Coname.
87 CJEU, 29 April 2004, Succhi di Frutta, par. 111.
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Given the fact that the discussed principles lie at the roots of the Directives on public 
procurement, it is not surprising that these transparency requirements have been 
implemented in the public procurement procedures. Along this line of thinking, 
four roles for transparency can be identified. Firstly, transparency creates publicity 
for contract opportunities.88 It ensures that interested parties are given sufficient 
information on procedures, and allows them to review public procurement procedures. 
Secondly, transparency ensures that the rules of the procedure are publicly known. This 
includes the general rules of the system, such as the procedures and their conditions, 
and the specific rules applied, such as award criteria. Thirdly, transparency limits the 
discretion of contracting authorities.89 These authorities are bound by a rule-based 
decision-making process, in which disclosure ensures that monitoring is made possible. 
This means that key decisions in the procurement process are constrained by the rules, 
such as exclusion, selection, and award, in order to facilitate monitoring. The idea of the 
directives is to introduce objectivity in order to limit discretion. Fourthly, transparency 
ensures verification and enforcement. Examples of this last element are found in the 
obligation to publish the award notice or to provide information to the participants on 
reasons for decisions. 

Proportionality 
The principle of proportionality ensures that a proportional balance must be struck 
between the positive and the negative consequences of a measure.90 In terms of public 
procurement, it refers to the relationship between the conditions and criteria that 
are set by contracting authorities and the subject matter of the contract. In practice, 
this means that conditions have to be proportionate and reasonable in relation to this 
subject matter of a public contract or concession contract.91 This requirement is relevant 
in relation to the exclusion grounds, the award criteria, the selection criteria, the 
number of criteria, limitation periods and compensation of costs. The 2014 Directives 
on public procurement have codified this principle.92 In the Netherlands, this principle 
has become even more prominent. The Gids Proportionaliteit (Proportionality Guide) is 
part of the additional binding legal acts in addition to the Aanbestedingswet 2012 (Dutch 
Public Procurement Act).93 It provides for a step-by-step approach of the usage of the 
principle of proportionality throughout each of the phases of the public procurement 
procedures.94

88 Arrowsmith 2012, p. 18.
89 The transparency principle also includes limitations of its use when tackling current problems before the 

Courts. See on the problems of rank reversal through relative scoring methods and the need to further 
focus on objectivity instead of transparency, Manunza & Telgen 2017. 

90 CFI, 1 December 1999, Boehringer v Council and Commission.
91 Brackmann 2011, p. 23.
92 Article 18 Directive 2014/24/EU.
93 Gids Proportionaliteit (Proportionality Guide), accessible at https://www.rijksoverheid.nl/documenten/

richtlijnen/2016/04/01/gids-proportionaliteit-1e-herziening (date accessed: 12 February 2018).
94 Hebly & Meesters 2014.
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Competition 
Competition is inseparable from public procurement.95 It is the driving motor behind the 
advantages of public procurement procedures, as discussed above, and largely justifies 
why public procurement is regulated. However, the question is what consequences follow 
from this notion in the legal sense. It is clear that competition has gained prominence 
in the most recent reform of the Directives on public procurement. Article 18 Directive 
2014/24/EU clarifies that ‘the design of the procurement shall not be made with the 
intention of excluding it from the scope of this Directive or of artificially narrowing 
competition’. The article continues by clarifying that ‘competition shall be considered to 
be artificially narrowed where the design of the procurement is made with the intention 
of unduly favouring or disadvantaging certain economic operators.’ This is in line with 
the CJEU’s stance which stated on various occasions that ‘the various aspects of the 
national procedures for awarding public works contracts, which must moreover be 
applied in such a manner as to ensure compliance with the principles of free competition 
and equal treatment of tenderers and the obligation of transparency’.96 Arrowsmith 
asserts that these references to competition must be interpreted in a limited manner and 
therefore only in the light of transparency and equality, which aim to ensure the creation 
of the internal market for public procurement. Other commercial goals, such as best 
value for money, are a Member State competence.97 Sánchez-Graells argues however 
that individual weight must be given to competition as a principle, which must lead to 
a competition-oriented interpretation of EU public procurement law.98 Amongst other 
things, the Assitur case supports this approach by indicating that competition in the 
internal market was to ensure the widest possible participation by tenderers in a call for 
tenders.99 

Without aiming to decide this fundamental debate, the following chapters will assume 
that based on the competition standpoint of Article 18 Directive 2014/24/EU – whether 
it is a principle or not – procuring public authorities must aim for their behaviour, whilst 
fulfilling their procurement needs, to avoid any exclusion or narrowing of competition. 
As a consequence, the conditions and criteria of a public procurement procedure must 
be construed in accordance with this requirement. Subsequently, the relevant question 
is whether the application of an exemption of EU public procurement law is also affected 
by this notion of competition. Firstly, it appears to refer to the notion of avoidance 
of the EU public procurement law, which is relevant to exemptions. It seems that 
exemptions cannot be explicitly constructed to avoid the application of the rules, which 
is also confirmed by Commission v Austria.100 However, this will inevitably be difficult 
to verify in practice. Secondly, and more importantly, I argue that ensuring a level of 
competition in the market means that exemptions must be construed in such a way 
that competition is affected as little as possible, which ties in with the need to interpret 

95 Kuypers 2014.
96 CJEU, 27 November 2001, Impresa Lombardini SpA – Impresa Generale di Costruzioni v ANAS – Ente 

nazionale per le strade and Società Italiana per Condotte d’Acqua SpA and Impresa Ing. Mantovani SpA v 
ANAS – Ente nazionale per le strade and Ditta Paolo Bregoli, par. 76.

97 Arrowsmith 2012, p. 34. 
98 Sánchez-Graells 2015, p. 196 and onwards.
99 CJEU, 19 May 2009, Assitur. This was criticized by Pijnacker Hordijk 2009, pp. 31-32.
100 CJEU, 10 November 2005, Commission v Austria, par. 42.
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exemptions narrowly, discussed below in Section 4.1 of this Chapter. The criteria that 
harness the relationship between an exemption and the rules must be construed in 
this context. In addition to significant state aid and competition law benefits, it is clear 
that EU public procurement law itself also benefits from ensuring that competition 
is safeguarded and not limited by the behaviour of public authorities.101 Finally, its 
future interpretation depends on how the EU Courts would deem it relevant that an 
exemption completely erases competition in the market. For instance, in markets that 
are substantially government-driven, it would mean that a public authority’s decision to 
perform a service in-house through public-public cooperation could lead to a demise 
in competitive alternatives over the course of time, making it impossible to contract 
out services again, thereby adversely affecting competition in the long term. In any 
event, it is clear that this emphasizes the need for public authorities to be conservative 
in their decisions to exempt certain agreements from the EU public procurement rules, 
because it takes away from the effectiveness of its legislation and its ability to achieve its 
objectives.

3. THE SCOPE OF EU PUBLIC PROCUREMENT LAW
 
The following considers two gate-keeping concepts of EU public procurement law: its 
ratio personae and ratio materiae. The concepts of contracting authority and public 
contract (and the distinction with concession contract) are thoroughly discussed in the 
context of the need of their applicability to service provision by public authorities for a 
relationship with this field of law to exist.

3.1. Ratio personae: the concept of contracting authority

EU public procurement law only applies to ‘contracting authorities’, meaning that a 
nexus can only exist if public authorities are identified as such.102 This means that the 
definition of the ratio personae of this field of law is an important concept. It is important 
to identify these authorities, because the purpose of EU public procurement law is to 
ensure that barriers to the freedom to provide services and goods are overcome.103 
This means that it aims to prevent that national authorities give in to their potential 
tendency to prefer national tenderers to foreign applicants for public contracts. For this 
reason, it is also clear that contracting authorities cannot exempt themselves from these 
obligations, unless an explicit exemption has been accepted under EU law. 
 
The concept of contracting authority is important to consider, because it provides the 
initial starting point that defines the remit of EU public procurement law. Consequently, 

101 Ølykke & Andersen 2015; Sanchez Graells 2015.
102 As noted in Chapter 1, Directive 2014/24/EU is the focus of this analysis. This concept, nonetheless, is 

also relevant for Directive 2014/25/EU and Directive 2014/23/EU, which also rely on the definition of 
the concept of ‘contracting authority’ and must be interpreted consistently amongst them. Other entities 
falling under these directives, such as public undertakings, are therefore not discussed. Pijnacker Hordijk 
2009, pp. 37-59; Essers 2013, pp. 83-105; Manunza 2001, pp. 63-114; Arrowsmith 2004, pp. 59-86.

103 As was discussed in Section 1-2 of this chapter.
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it is also a prerequisite for the relationship between EU public procurement law and 
self-organisation. If public authorities are contracting authorities, and contractual 
agreements between these cooperating authorities are public contracts or concession 
contracts, such arrangements can also fall under the scope of this field of law. If these 
authorities wish to be excluded from the subsequent obligations, there are different 
exemptions for service performance by public authorities that can be applied, which are 
discussed in Chapters 6-9.104 

EU public procurement law, and more particularly Directive 2014/24/EU, does not 
contain a material definition of ‘contracting authority’. Nonetheless, it contains different 
categories of authorities that fall under EU public procurement law. Article 2(1) Directive 
2014/24/EU defines the concept of contracting authority as ‘the State, regional or local 
authorities, bodies governed by public law or associations formed by one or more such 
authorities or one or more such bodies governed by public law’. From the outset, it must 
be noted that the preamble of Directive 2014/24/EU states that this latest Directive did 
not intend to change its material scope in comparison with previous legislation and case 
law.105 It is therefore safe to assume that the historical categorisation of ‘traditional’ and 
‘non-traditional’ authorities can still be used under Directive 2014/24/EU.106 The State 
and regional or local authorities are often referred to as the ‘traditional authorities’. 
‘Bodies governed by public law’ are considered to be an extension of these authorities, 
because traditional authorities or other bodies governed by public law exercise some 
type of control over these bodies.107 Even though EU public procurement law does not 
specify these categories, the State tends to refer to the central level of government, which 
includes ministries and directorates, the regional authorities seems to refer to provinces, 
states, or autonomous regions, and local authorities to municipalities. Needless to say, a 
national entity can only fall within one of these categories.108

In the absence of a material definition of ‘contracting authority’, the CJEU has provided 
further guidance in its case law since the 1990s. The interpretive approach of the Court 
has been functional, which is to ensure that the objective of EU public procurement 
law – to create a competitive EU market for public contracts – can come to full fruition. 
Despite the different types of contracting authorities, this case law has predominantly 

104 In summary, the institutionalised cooperation exemption requires that a public contract is awarded 
between a contracting authority and a separate entity. The non-institutionalised cooperation exemption 
can only be applied if all of the cooperating entities can be classified as contracting authorities. Finally, 
an award of a public contract can be exempted from the rules on EU public procurement law if this is 
based on an exclusive right, which has been granted by one contracting authority to another contracting 
authority. 

105 Recital No. 10 Directive 2014/24/EU: ‘The notion of ‘contracting authorities’ and in particular that of 
‘bodies governed by public law’ have been examined repeatedly in the case-law of the Court of Justice of 
the European Union. To clarify that the scope of this Directive ratione personae should remain unaltered, 
it is appropriate to maintain the definitions on which the Court based itself and to incorporate a certain 
number of clarifications given by that case-law as a key to the understanding of the definitions themselves, 
without the intention of altering the understanding of the concepts as elaborated by the case-law. […]’.

106 Arrowsmith refers to traditional ‘organs’ of government, Arrowsmith 2014, p. 342; Wauters 2015, p. 37. 
Associations of contracting authorities will not be discussed any further.

107 CJEU, 18 March 1992, Commission v Spain; CJEU,11 July 1991, Commission v Portugal. 
108 CJEU, 10 November 1998, BFI/Arnhem, par. 27.
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focussed on the concept of ‘bodies governed by public law’.109 Finally, as considered 
more generally, the concept of contracting authority under EU public procurement 
requires a teleological interpretation. This interpretation and the absence of clarity in 
relation to the concept of ‘contracting authority’, nonetheless, has created uncertainty in 
practice, which exists despite the guidance that has been offered by the CJEU in relation 
to the scope of the different categories of contracting authorities. This is one factor 
that contributes to the fact that cooperating contracting authorities are often unsure 
whether contractual cooperation amongst themselves must abide by the rules of EU 
public procurement law.

3.1.1. The traditional authorities: the State, regional or local authorities 

The first category of contracting authorities is the traditional authorities: the State and 
regional or local authorities. Given the nature of directives as a tool for harmonisation, 
the EU Member States have discretionary power to specify the terminology of Directive 
2014/24/EU to best suit the application of these rules at the national level.110 In most 
cases, it will not be too difficult to identify traditional contracting authorities.111 

In relation to the traditional government bodies, the CJEU’s case law has predominantly 
focused on the concept ‘State’, which according to the Court must be interpreted in a 
functional way. This interpretation dates back to the Beentjes judgment of 1988. In this 
case, the Court had to rule on the applicability of Directive 71/305/EEG to a Dutch local 
land consolidation committee.112 This body had no legal personality, its functions and 
composition were governed by legislation and the executive of the province appointed 
its members. In addition, it was bound by rules that were laid down by a central 
committee established by Royal Decree, whose members were appointed by the Crown. 
And lastly, the State ensured that the financial obligations of the committee resulting 
from the public works contracts to which it committed itself were met.113 The Court, 
subsequently, continued by stressing the goal of the Directive in question, namely to 
“coordinate national procedures for the award of public works contracts concluded in 

109 Manunza 2003; Clarke 2012. 
110 For this reason, whilst implementing this Directive, the Netherlands chose to further clarify the traditional 

authorities in the Aanbestedingswet 2012 (Dutch Public Procurement Act 2012) as the Staat (State), the 
provincies (provinces) and the gemeentes (municipalities), whereas the United Kingdom opted for a literal 
implementation of this Article 2 Public Contracts Regulations 2015: ‘“contracting authorities” means the 
State, regional or local authorities, bodies governed by public law or associations formed by one or more 
such authorities or one or more such bodies governed by public law, and includes central government 
authorities, but does not include Her Majesty in her private capacity;’ and Article 1.1 Aanbestedingswet 
2012 (Dutch Public Procurement Act 2012): ‘aanbestedende dienst: de staat, een provincie, een gemeente, 
een waterschap of een publiekrechtelijke instelling dan wel een samenwerkingsverband van deze 
overheden of publiekrechtelijke instellingen.’

111 Chapter 5 discusses whether or not the State must be seen as a dividable entity, which consists of multiple 
contracting authorities. The question that is raised is whether organisational parts of the State, such as 
ministries and directorates, are also under the obligations of EU public procurement law whilst engaging 
in contractual agreements amongst themselves. The question whether these entities fall under the State as 
a contracting authority is, however, undisputed. 

112 CJEU, 20 September 1988, Beentjes.
113 CJEU, 20 September 1988, Beentjes, par. 8.
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Member States on behalf of the State, regional or local authorities or other legal persons 
governed by public law”114. The Court then stated that a functional approach of the term 
‘the State’ requires the applicability of this Directive to bodies that are not formally part of 
the state administration but are still entrusted to carry out tasks by legislation, to ensure 
the effective attainment of freedom of establishment and freedom to provide services in 
respect of public works contracts.115 Alternatively, the provisions of this Directive would 
be jeopardized if a formal interpretation of the State were adopted. Consequentially, ‘a 
body whose composition and functions are laid down by legislation and which depends 
on the authorities for the appointment of its members, the observance of the obligations 
arising out of its measures and the financing of the public works contracts which it is its 
task to award’ must qualify as ‘State’ and, hence, as a contracting authority under the EU 
public procurement directives. This means that the scope of the State as a contracting 
authority also includes entities that have no legal personality. These entities, nonetheless, 
do perform services that are normally the responsibility of the State, meaning that they 
fall under the obligations of the EU public procurement rules. For this reason, given the 
functional interpretation of the CJEU, the completion of the internal market for public 
contracts means that the term State as a contracting authority must be given a broad 
interpretation.116 

The Beentjes judgment must be considered in the context of the liberalisation of the 
market for public contracts, which had been limited by the strict formulation of the 
concept of contracting authority.117 This meant that the award of many public contracts 
fell outside the scope of EU public procurement law. The old Directive 77/62, for 
instance, only referred to ‘the State, regional or local authorities and the legal persons 
governed by public law or, in Member States where the latter are unknown, bodies 
corresponding thereto as specified in Annex I’.118 This concept of legal persons governed 
by public law was not defined, which meant that the CJEU attempted to fill this gap by 
adopting the functional interpretation of State. 

The case law of the CJEU that followed after Beentjes has consistently applied the 
functional interpretation method.119 The remit of traditional contracting authorities 
was, subsequently, further clarified in Vlaamse Raad.120 In this case, the Flemish 
Parliament of the Belgian federal system (Vlaamse Raad) decided to build its own 
premises in Brussels. It had followed a restricted public procurement procedure, but 
no notice had been published in what was then entitled the OFJEC, despite the fact 
that all of the tender’s lots exceeded the EU thresholds. The Court considered whether 

114 CJEU, 20 September 1988, Beentjes, par. 11.
115 CJEU, 20 September 1988, Beentjes, par. 11-12.
116 CJEU, 23 February 2003, Truley, par. 43. This is also why exemptions of EU public procurement law, such 

as the exemptions of the in-house doctrine, must be construed narrowly. See Section 4.1.
117 Manunza 2003, p. 274.
118 Article 1(b) Directive 77/62/EEC. 
119 CJEU, 12 December 2002, Universale-Bau, par. 53; CJEU, 17 September 1998, Vlaamse Raad, par. 28; 

CJEU, 17 December 1998 Teoranta, par. 19. 
120 CJEU, 17 September 1998, Vlaamse Raad,; CJEU, 10 November 1998, BFI/Arnhem, par. 62. 
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the Vlaamse Raad qualified as a contracting authority.121 The Court clarified that the 
term State ‘encompasses all the bodies which exercise legislative, executive and judicial 
powers. The same is true of the bodies which, in a federal state, exercise those powers at 
federal level.’122 Referring to the case of Beentjes, the CJEU concluded that the Vlaamse 
Raad was indeed a contracting authority. The CJEU stated that ‘it would be inconsistent 
to hold that a legislative body does not fall within the definition of the State for the 
purposes of the Community directives on public works contracts, when a body which 
is not an integral part of the State administration in formal terms has been held to fall 
within that definition for the purposes of the application of one of those directives.’123 

The relatively broad description of ‘contracting authority’ in Beentjes and Vlaamse Raad 
raised the question whether the functional interpretation of State is defined by entities 
having separate legal personality.124 In Teoranta, the CJEU appears to have concluded in 
favour of such an approach, when it was asked to rule again on the concept of contracting 
authority only two months after its verdict in Vlaamse Raad.125 This case concerned 
the dispute between Connemara Machine Turft Co. Limited (Connemara), which was 
active in the production of machine-cut turf and the sale of chemical fertilisers, and 
Coillte Teoranta (Teoranta), which was the Irish Forestry Board Limited. Teoranta was 
a private company and its objects were to carry on the business of forestry and related 
activities on a commercial basis. It was also in charge of providing recreation, sports, 
educational, scientific and cultural facilities in twelve national parks. The preliminary 
question before the Court concerned the question if Teoranta could classify as a 
contracting authority, after it had awarded two public supply contracts. These contracts 
exceeded the EU thresholds, but had not been published accordingly. Connemara and 
the Commission had argued – based on Beentjes – that Teoranta fell within the scope 
of the State, and had to be considered as a contracting authority.126 The CJEU began its 
reasoning by pointing out that Teoranta differed from the case of Beentjes, because it had 
its own legal personality. This meant that it could not be regarded as being part of the 
State as a traditional authority. For this reason, the concept of State must be interpreted 
functionally and its scope appears to be limited by the separate legal personality of other 
bodies. 

3.1.2. Understanding the criteria of ‘bodies governed by public law’

The broadest category of contracting authorities, which has to abide by the obligations 
of EU public procurement law, is the concept of ‘bodies governed by public law’.127 These 
entities are not considered to be part of the traditional authorities of the government, 
but are ‘closely dependent’ on these authorities and can therefore still be obliged to 

121 CJEU, 17 September 1998,Vlaamse Raad, par. 25. This case considered Article 1(b) of Directive 71/305 as 
amended by Article 1(1) of Directive 89/440, and within the meaning of Article 1(b) of Directive 93/37.

122 CJEU, 17 September 1998, Vlaamse Raad, par. 27.
123 CJEU, 17 September 1998, Vlaamse Raad, par. 28.
124 See further Manunza 2003, pp. 273-278; Arrowsmith 2004, p. 64; Chiti 2002, p. 489.
125 CJEU, 17 December 1998, Teoranta.
126 CJEU, 17 December 1998, Teoranta, par. 18.
127 Manunza 2003. 
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follow these rules.128 The remit of the public sector under EU public procurement law is 
therefore broadened by this concept.129 It is predominantly in relation to these entities 
that there may be some debate on the applicability of EU public procurement law and 
on whether a cooperation between two or more bodies can be exempted. This lack of 
clarity is therefore not only problematic in relation to the ratio personae but also to the 
material scope of the ‘in-house’ exemptions, discussed later on.

Since the public procurement reforms in the 1990s, the Directives on public procurement 
refer to the concept of body governed by public law. It is generally understood that 
Directive 2014/24/EU defines this concept by advancing three cumulative criteria.130 
Firstly, it must be established for the specific purpose of meeting needs in the general 
interest, not having an industrial or commercial character.131 This is the most problematic 
criterion in which Directive 2014/24/EU and the CJEU have not provided sufficient 
guidance regarding its interpretation. Secondly, it must have legal personality.132 This 
criterion is the most straightforward of the three criteria, and provides sufficient legal 
certainty in practice. Thirdly, these bodies must be either (1) financed, for the most part, 
by the State, regional or local authorities, or by other bodies governed by public law; or 
(2) subject to management supervision by those authorities or bodies; or (3) have an 
administrative, managerial or supervisory board, more than half of whose members 
are appointed by the State, regional or local authorities, or by other bodies governed by 
public law.133 This last criterion is therefore alternative. This means that only one of these 
three criteria requires fulfilment. If these three criteria have been fulfilled, the relevant 
body is a contracting authority for all of its activities.134 Hence, the purely commercial or 
economic activities of a body also fall under the obligations of EU public procurement 
law.

The legal uncertainty that is created by these criteria has sparked a line of case law of 
the CJEU. A case-by-case analysis must decide each time whether an entity is a body 
governed by public law.135 The CJEU has concluded in an infringement procedure 
against the Kingdom of Spain that it makes no difference if the entity is a legal person 
under private law. This means that a ‘body governed by public law’ is an EU concept.136 
The concept of body governed by public law therefore also needs to be interpreted in a 

128 CJEU, 15 January 1998, Mannesmann, par. 20. 
129 Arrowsmith 2004, p. 60.
130 This is confirmed by CJEU, 10 November 1998, BFI/Arnhem, par. 29, CJEU, 15 January 1998 

Mannesmann, par. 21 and CJEU, 23 February 2003, Truley, par. 34. Or more recently, CJEU,11 June 2009, 
AOK Rheinland, par. 48. The wording of this definition has not changed since the two previous sets of 
Directives. 

131 Article 2 sub 1(4)(a) Directive 2014/24/EU. 
132 Article 2 sub 1(4)(b) Directive 2014/24/EU.
133 Article 2 sub 1(4)(c) Directive 2014/24/EU.
134 CJEU, 10 April 2008, Aigner, par. 50-53.
135 Political parties can also be classified as ‘bodies governed by public law’. Recital No. 29 Directive 2014/24/

EU.
136 CJEU, 15 May 2003, Commission v Spain, ECLI:EU:C:2003:276, par. 55-56; CJEU, 16 October 2003, 

Commission v Spain, par. 71-73.
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functional manner, which is similar to the State.137 Finally, the CJEU has confirmed that 
the relevant criteria are to be interpreted autonomously and uniformly throughout the 
EU.138

3.1.2.1.  Established for the specific purpose of meeting needs in the general interest, 
not having an industrial or commercial character

The first criterion of body governed by public law is ‘established for the specific purpose 
of meeting needs in the general interest, not having an industrial or commercial 
character’.139 The most predominant part of the CJEU’s case law delved into the 
interpretation of the criterion, because Directive 2014/24/EU does not provide further 
guidance. Nonetheless, it can be inferred from this wording that Directive 2014/24/
EU does not apply to bodies that operate to fulfil general interest tasks that meet 
industrial or economic needs. These entities perform economic activities under normal 
fully competitive circumstances. This means that these entities are not inclined to let 
circumstances other than economic ones determine their purchasing decisions. Other 
bodies must be qualified as body governed by public law and therefore abide by the rules 
on EU public procurement.

This criterion is also where the MS and their apparently public bodies regularly attempt 
to gain as much interpretative discretion as possible by pushing the boundaries of what 
it deems to be a ‘need in the general interest’ and which of those have an ‘industrial or 
commercial character’. The CJEU has also been criticized for not taking a more pro-
active course. Instead, the Court has assumed a re-active role in defining this vague 
criterion.140 Despite this lack of clarity, the MS are no longer entirely free to determine 
their ‘needs in the general interest, not having an industrial or commercial character’. 
This is caused by the limited criteria that have been provided by the Court up until now. 

‘Needs in the general interest’ 
The first case that reached the CJEU on this concept is Mannesmann. It concerned the 
legal question whether the Österreichische Staatsdruckerei (ÖS), which was in charge of 

137 An alternative interpretation of these three criteria was dismissed in Mannesmann. The CJEU concluded 
that it was not sufficient to label the Österreichische Staatsdruckerei as a body governed by public law 
only because it was established by a contracting authority or because its activities are financed by funds 
derived from activities pursued by a contracting authority. The Court therefore insisted on a fulfilment 
of the three cumulative criteria. CJEU, 15 January 1998, Mannesmann, par. 38-39. See also CJEU,13 
December 2007, Bayerischer Rundfunk, par. 37-43. This raises difficulties in relation to the accumulation 
of the criteria of a body governed by public law. In these cases, the CJEU stated that the concept of body 
governed by public law also had to be interpreted in a functional way. This raises the question whether 
or not these criteria are truly cumulative, or if the lack of fulfilment of some of these criteria can be 
substituted by a functional interpretation of this concept. Alternatively, it could mean that a body that 
does not fulfil these criteria can be tested by applying a functional approach to the State. Manunza 2003, 
pp. 273-278.

138 CJEU, 23 February 2003, Truley, par. 35-40. The Court responded in this case to submissions claiming 
that the Member States should be able to define these criteria, particularly ‘needs in the general interest, 
not having an industrial or commercial character’.

139 Manunza 2003, p. 279.
140 Manunza 2001, p. 74.
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exclusively producing official administrative documents for the federal administration 
that required secrecy or security measures, which included passports, driving licences, 
and dissemination of legislative, regulatory and administrative documents, such as 
the federal official journal, could be seen as a body governed by public law. The Court 
concluded that the first condition had been fulfilled, because the documents that the ÖS 
had to print were closely linked to public order and the institutional operation of the 
State. These interests required a ‘guaranteed supply and production conditions which 
ensure that standards of confidentiality and security are observed’.141 The Court clarified 
that it was immaterial if such a body is also allowed to carry out other activities, such as 
the production of other printed matters or the distribution of books. As long as the body 
continued to attend to the needs which it was specifically required to meet, neither did it 
matter if these activities constituted a relatively small portion.142 And, the term ‘specific 
purpose’ did not mean that it must be entrusted with only meeting these needs.143 This 
meant that bodies governed by public law could at the same time perform commercial 
or non-commercial services other than those meeting needs in the general interest, not 
having an industrial or commercial character. 

Given a great number of unanswered questions in relation to this criterion, the CJEU 
was again asked to review this concept in BFI/Arnhem in 1998. It received no fewer than 
seven preliminary questions about its interpretation.144 This case concerned the award 
of contract by the municipality of Rhenen and Arnhem to a separate legal entity called 
ARA, which had been granted an exclusive right to collect waste within their municipal 
borders. This right had been included in their local bylaws (Afvalstoffenverordening). 
ARA had to be classified as a contracting authority for the application of the exclusive 
right exemption from the rules on EU public procurement law,145 because exclusive 
rights can only be granted between contracting authorities. The pivotal point of the 
preliminary procedure concerned the interpretation of ‘established for the specific 
purpose of meeting needs in the general interest, not having an industrial or 
commercial character’, which questioned whether ARA was a body governed by public 
law. The Court considered that the first phrase ‘not having an industrial or commercial 
character’ clarified the second phrase, which is ‘needs in the general interest’. It means 
that both phrases are not each other’s opposites, because the second phrase would 
become obsolete if all needs in the general interest were by definition not industrial 
or commercial. Needs in the general interest, not having an industrial or commercial 
character are therefore a subcategory of needs in the general interest.146 

‘Not having an industrial or commercial character’
In BFI/Arnhem, the CJEU also delved into the question what it means for a need to ‘not 
have an industrial or commercial character’. The concept of body governed by public law 

141 CJEU, 15 January 1998, Mannesmann, par. 24.
142 CJEU, 15 January 1998, Mannesmann, par. 25.
143 CJEU, 15 January 1998, Mannesmann, par. 26.
144 It assessed Article 1(b) Council Directive 92/50/EEC. See Williams 1998, pp. 43-53. Also see, Essers 1998, 

pp. 65-68.
145 This concept is further discussed in Chapter 8.
146 CJEU, 10 November 1998, BFI/Arnhem, par. 34-36.
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can be applied, despite the fact that private undertakings can provide for these needs. In 
light of the objective to overcome national preferences when awarded public contracts of 
Directive 92/50, the fact that competition exists is not sufficient to exclude the possibility 
that a body is guided by considerations, such as local preferences, other than economic 
ones. Financial losses, for instance, might be incurred to serve other purposes.147 Also, 
it would be contrary to the effectiveness of public procurement legislation if the mere 
possibility of private delivery to serve needs excluded the application of the concept 
body governed by public law altogether, ‘since it is hard to imagine any activities that 
could not in any circumstances be carried on by private undertakings’.148 The Court 
wrongly failed to specify that the possibility of private performance should at least raise 
the burden of proof for authorities to embark on providing a service.
 
Interestingly enough, the Court did provide some further substance on this matter. 
It clarified that the absence of competition is not a condition to be ‘necessarily taken 
into account’, but ‘the existence of competition is not entirely irrelevant’.149 The latter 
phrase may be indicative of the absence of a need in the general interest, not having an 
industrial or commercial character.150 It is unsure whether this includes the effects of 
exposure to competition on a body’s behaviour. The Court concluded that the removal 
and treatment of household waste can be regarded as such a need, given the importance 
of public health and environmental protection. Performance by public authorities or by 
entities over which it wishes to retain decisive influence was therefore justified.151 Also, 
the fact that a body governed by public law is part of a holding structure with other 
entities did not influence their possible individual status as a contracting authority.152 
Finally, it was clarified that the legal basis of the activities of bodies governed by public 
law is not relevant. Consequently, the term contracting authority does also not rely on 
the legal form of the provisions setting up the entity or the specifications of the needs 
that it had to meet.153 In any event, the type of activities must be evaluated objectively.154 
This means that these indications are starting points of clarification of this criterion, 
although still this criterion is still surrounded by a mist of legal uncertainty.

The term ‘not having an industrial or commercial character’ was, not surprisingly, 
further considered in 2001 by the CJEU. The Court was again asked to rule on this 
criterion in the case of Ente Fiera.155 Ente Fiera carried on and facilitated any activity 
concerned with the organisation of fairs and exhibitions, conferences and any other 
initiatives that could foster trade relations.156 It competed at an international level with 

147 CJEU, 10 November 1998, BFI/Arnhem, par. 43.
148 CJEU, 10 November 1998, BFI/Arnhem, par. 44. In Mannesmann, this meant that a state printer could 

be classified as meeting needs in the general interest, not having an industrial or commercial character. 
CJEU, 15 January 1998, Mannesmann, par. 35. 

149 CJEU, 10 November 1998, BFI/Arnhem, par. 47-48. Also see, CJEU, 10 May 2001, Ente Fiera, par. 38.
150 CJEU, 10 November 1998, BFI/Arnhem, par. 49. Later confirmed, amongst others, in CJEU, 10 May 2001, 

Ente Fiera, par. 38; CJEU, 22 May 2003, Korhonen, par. 49. 
151 CJEU, 10 November 1998, BFI/Arnhem, par. 52-53.
152 CJEU, 10 November 1998, BFI/Arnhem, par. 57-58.
153 CJEU, 10 November 1998, BFI/Arnhem, par. 60-63.
154 CJEU, 10 November 1998, BFI/Arnhem, par. 63.
155 CJEU, 10 May 2001, Ente Fiera.
156 CJEU, 10 May 2001, Ente Fiera, par. 28. Also see, Brown 2001, pp. 107-108.
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other operators in various cities and was a non-profit organisation, but was managed 
according to criteria of performance, efficiency and cost-effectiveness. The Court 
ruled that these activities were meeting needs in the general interest.157 The subsequent 
question was, then, if these activities were of an industrial or commercial character. 
The Court referred to the – now no longer effective – list of bodies governed by public 
law of Directive 93/37/EEC.158 From the analysis of this list, the Court went on to 
confirm its position in Truley,159 which identified two categories of activities: activities 
that are performed in a manner other than by the availability of goods or services in 
the marketplace, and activities that the State itself chooses to provide or over which it 
wishes to retain a decisive influence.160 The Court concluded that Ente Fiera was not a 
body governed by public law. Firstly, it considered its activities to be ‘economic’, because 
remuneration was provided for its services, which benefitted the commercial needs of 
exhibitors and visitors.161 Secondly, despite its not-for-profit objective, it operated under 
commercial influences of efficiency and cost-effectiveness. It bore its own economic 
losses.162 Finally, it operated in a competitive environment, which according to BFI/
Arnhem, was an indication of a commercial or industrial nature of activities.163 

In these two cases, the Court further clarified ‘not having an industrial and commercial 
character’ by granting more interpretative indications to practice. However, great legal 
uncertainty still exists. This is particularly caused by the fact that it left the concrete 
discretion to define and provide these services with the relevant authorities themselves. 
The Court’s approach has therefore applied a re-active approach in considering whether 
an entity is a contracting authority or not, instead of further specifying what type of 
services must fall under this criterion. This area of uncertainty is where further guidance 
is necessary. This stresses the need to pro-actively consider framing the discretion of 
contracting authorities to define these services under EU public procurement law. 
If such attention fails to materialise in the future, the risk continues to exist that the 
desired level of integration at EU level is not achieved by letting these entities escape the 
remit of EU public procurement law. 

Further application in EU case law
The case law that followed Ente Fiera and BFI/Arnhem has not clarified this criterion 
more substantially, but mostly applied and confirmed the existing indications, 
which the CJEU created in these cases. In relation to the activities of a body, it is, 
nonetheless, important to note that the actual activities of an entity are more important 
than its statutory objectives, when deciding on this criterion.164 In Universale-Bau, 
Entsorgungsbetriebe Simmering GesmbH (ESG) had, amongst other things, initiated 
a tender for the construction of the second biological treatment phase of the principal 
sewage treatment plant of Vienna. The question before the Court was whether or not 

157 CJEU, 10 May 2001, Ente Fiera, par. 33-34.
158 The applicable Article 1(b) Directive 92/50 EEC referred to this list at the time. 
159 CJEU, 23 February 2003, Truley, par. 50. CJEU, 22 May 2003, Korhonen, par. 47. 
160 CJEU, 10 May 2001, Ente Fiera, par. 37.
161 CJEU, 10 May 2001, Ente Fiera, par. 39. 
162 CJEU, 10 May 2001, Ente Fiera, par. 40.
163 CJEU, 10 May 2001, Ente Fiera, par. 41.
164 CJEU, 12 December 2002, Universale-Bau.
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ESG was a body governed by public law, and particular if the first criterion was fulfilled. 
The CJEU clarified and concluded that the national court must consider the activities 
actually performed.165 A stricter approach that only considers the objectives and activities 
described in the founding documents of an entity, as argued by the Commission and 
Austria,166 would otherwise render the application of Directive 93/37 ineffective.167 This 
meant that, even though ESG’s responsibility for needs of the general interest not having 
an industrial or commercial character had not been formalised, it was still set out in the 
legal arrangements between EBS and the City of Vienna.168 This meant that in this case 
ESG was to be considered a body governed by public law.169 

The type of activities considered by the CJEU went underground, when the activities 
of a funeral undertaker were considered in Truley. Again, the Court focussed on the 
second phrase of this criterion. The Court decided that these activities were considered 
to constitute a need in the general interest.170 These activities were linked to public 
policy, meaning that the State had an interest in exercising close control over the issue 
of certificates of birth and death. But mostly, it is justified to retain influence of these 
activities on the ground of hygiene and public health where funerals have not been 
arranged within a certain period of time after a death certificate has been issued.171 The 
authorities in question were legally obliged to provide for such activities, and where 
necessary to bear the costs of those funerals.172 Furthermore, the CJEU considered 
if these activities could be considered as ‘not having an industrial or commercial 
character’. For this purpose, the Court considered BFI/Arnhem and the relevance of 
competition, when it discussed that more than 500 undertakings were active in this 
market in Austria. It could therefore conclude that the activity was not reserved to a 
specific legal person or limited to territorial restrictions. However, the exercise of funeral 
services was still subjected to prior authorisation and the State had the competence to fix 
maximum prices. Also, the obligatory nature of the relevant authority’s role to provide 
these services where they have not been arranged by third parties should be taken into 
account. This is why the Court considered that, whilst assessing whether an entity is 

165 CJEU, 12 December, Universale-Bau, par. 56. Also see the Opinion of A-G La Pergola, 19 February 
1998, BFI/Arnhem. The Dutch legislature has therefore chosen to implement this case law by including 
‘purpose’ (ten doel) instead of ‘established’ (opgericht). Parl. Docs. II 2009/10, 32 440, No. 3, p. 44.

166 CJEU, 12 December 2002, Universale-Bau, par. 47-48.
167 CJEU, 12 December 2002, Universale-Bau, par. 57-58.
168 CJEU, 12 December 2002, Universale-Bau, par. 62.
169 In the Dutch case of Amphia, the Supreme Court followed Universale-Bau, but still deemed the statutes 

of Amphia, a hospital that operated in research, treatment and nursing of patients in the broadest sense 
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171 CJEU, 23 February 2003, Truley, par. 68. 
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‘established for the specific purpose of meeting needs in the general interest, not having 
an industrial or commercial character’, account must be taken of all the relevant legal 
and factual elements, such as the relevant circumstances when a body was established 
and the conditions under which it exercises it activities.173

In May 2003, the CJEU was yet again presented with an opportunity to clarify this 
criterion in the case of Korhonen.174 The entity in question, Taitotalo, was responsible for 
providing services relating to buying, selling and leasing properties and organising and 
supplying property maintenances services as meeting needs in the general interest. The 
Court concluded that these activities would, similarly to the conclusion in Ente Fiera,175 
stimulate trade and development in a geographical area in which Taitotalo was active. 
The Court, due to a limited amount of information, was nonetheless limited in its 
conclusions in relation to the commercial or industrial nature of the services. The CJEU 
left it up to the national court to further decide on this case, but confirmed again that if 
a body ‘operates in normal market circumstances, aims to make a profit, and bears the 
losses associated with the exercise of its activity, it is unlikely that the needs its aims to 
meet are not of an industrial or commercial nature’.176 In such a case, the application 
of the Directives on public procurement would not be necessary.177 For this reason, it 
emphasized the need to consider the financial risk in combination with a possible profit 
focus.

The application of these criteria ensured a different conclusion in the case of 
Commission v Spain in the same year.178 This case concerned the case in which SIEPSA, 
a company established for the specific purpose of carrying out the programmes and 
activities provided for in the plan for paying the costs of and establishing prisons for the 
purpose of implementing the Spanish State’s prison policy,179 was deemed to be a body 
governed by public law. It met needs in the general interest, due to the close connection 
of its activities with public order.180 In addition, no market – logically – existed for such 
services,181 and it appeared unlikely that SIEPSA’s profits, if it had any, would be its chief 
aim. Also, it seemed likely that the Spanish government had in the past offset SIEPSA’s 
large financial losses.182 As such, the Court concluded that in a public procurement 

173 CJEU, 23 February 2003, Truley, par. 66.
174 CJEU, 22 May 2003, Korhonen.
175 CJEU, 22 May 2003, Korhonen, par. 43. CJEU, 10 May 2001, Ente Fiera, par. 33-34.
176 CJEU, 22 May 2003, Korhonen, par. 51.
177 The recital of Directive 2014/24/EU also included a similar phrase as advanced by the Court in this 

case. Recital No. 10 Directive 2014/24/EU. The Commission had proposed to include this phrase in the 
definition of body governed by public law in its proposal for a Directive in 2011. Article 2(6)(a) Proposal 
for Directive 896, 2011.

178 CJEU, 16 October 2003, Commission v Spain.
179 CJEU, 16 October 2003, Commission v Spain, par. 84. 
180 CJEU, 16 October 2003, Commission v Spain, par. 85-86. 
181 CJEU, 16 October 2003, Commission v Spain, par. 87.
182 CJEU, 16 October 2003, Commission v Spain, par. 89-91.
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procedure the company would be led by other than purely economic considerations, 
which made it essential to apply the Directives on public procurement.183 

3.1.2.2. Legal personality

The second criterion of bodies governed by public law requires these bodies to have 
legal personality. In practice, this criterion probably causes the least amount of legal 
uncertainty and is often undisputed before the CJEU or the national courts. National 
law determines whether or not an entity has legal personality. This can be based on 
either private or public law. For instance, the Court in Mannesmann quickly considered 
‘as regards the second condition laid down in the second sub paragraph of Article 
1(b) Directive 93/37, it should be noted that, according to national Law, the OS had 
legal personality’.184 Nonetheless, the Dutch legislature confirmed that even if no legal 

183 CJEU, 16 October 2003, Commission v Spain, par. 92-93. CJEU, 23 February 2003, Truley, par. 42. CJEU, 
22 May 2003, Korhonen, par. 51-52. Despite the guidance of the CJEU in the above cases, there is still 
plenty of room for discussion on this criterion. In the Netherlands, this is visible for example in the debate 
on whether Dutch health insurance bodies are bodies governed by public law. Two contracting rulings of 
Dutch District Courts caused substantial legal uncertainty in 2014, also in the absence of any rulings prior 
to this date. Rechtbank Zeeland West Brabant (District Court),19 June 2014, CZ case; Rechtbank Den Haag 
(District Court),16 September 2014, Achmea case. See more extensively, Radder & van der Woerdt 2014, 
pp. 254-259; Bartels 2005, pp.130-144. Möhlmann 2011, pp. 55-67. The Court of Zeeland-West-Brabant 
had ruled in the CZ case that CZ, OHRA and Delta Lloyd, which are all bodies active in the market 
of health insurances, did meet needs in the general interest, not having an industrial or commercial 
character. It considered that health insurers did not operate under ‘normal’ market circumstances. This 
was caused, amongst other things, by the obligations of the Health Insurance Act (Zorgverzekeringswet). 
Health Insurance Act (Zorgverzekeringswet), Stb. 2005, 649. This Act obligates Dutch citizens to have 
health insurance, and prescribes the way premiums must be collected. In addition, the competitiveness of 
health insurers is limited, because this Act obliges health insurers to accept a citizen’s application for an 
insurance (the so-called duty to accept) and does not allow them to compete based on the basic premiums 
(verbod op premiedifferentiatie). CZ case, par. 4.15.1. Also, it considered that CZ, for instance, was a non-
profit organisation and did not bear the economic risk of its activities. Again, the Health Insurance Act 
provides for some exceptional circumstances in which the State will provide financial contributions. In 
addition, the District Court deemed it unlikely that the State would let a health insurer with a market 
share of 20% go bankrupt. CZ case, par. 4.15.2. In relation to the fulfilment of the other criteria, this meant 
that health insurers in the Netherlands would have to abide by the rules on EU public procurement. In 
contrast, however, a few months later the District Court of The Hague ruled in the Achmea case, a similar 
case of health insurer Zilveren Kruis Achmea. It concluded that the aforementioned measures actually 
enhanced competition, because they allowed insured people to easily change between insurers on an 
annual basis. In addition, health insurers also competed in relation to the additional insurance ‘packages’ 
and their related premiums, which the insurers could offer on top of the obligated basic insurance. Achmea 
Case, par. 4.4.1. The Court of Appeal of ’s-Hertogenbosch appears to have brought the debate to a stop for 
the moment. It ruled on the appeal in the CZ case that the concept of body governed by public law could 
not be applied. Gerechtshof ‘s-Hertogenbosch (Court of Appeal), 12 May 2015, CZ Case – Appeal, par. 8.15. 
The Court followed EU case law by considering that CZ is governed by performance, efficiency and cost 
effectiveness (rendement, doelmatigheid en rentabiliteit), even though its articles of association do not 
include a for-profit objective. Also, health insurers do compete for clients, which means that there is a 
competitive climate to have people sign up for a health insurance. CZ Case – Appeal, par. 8.13. This means 
that the Court followed the District Court of The Hague in its conclusion. Finally, the Court considered 
it unproven that health insurers do not bear the economic risk for their activities. CZ Case – Appeal, par. 
8.14. There is, for instance, no legal embedment to ensure that these bodies cannot go bankrupt. It is to 
be expected that the last word has not been said on these healthcare bodies and their status as contracting 
authority, because the final word of the Supreme Court has not been spoken.

184 CJEU, 15 January 1998, Mannesmann, par. 27.
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personality exists, a body may qualify as a body governed by public law. The Dutch Civil 
Code, for instance, identifies entities without legal personality, such as the vennootschap 
onder firma or the commanditair vennootschap. The legislature has indicated that these 
entities must be seen as having legal personality for the purpose of granting effet utile to 
EU public procurement law.185 

3.1.2.3. Close dependency

The last criterion of a body governed by public law is ‘close dependency’. It can be 
fulfilled by three alternative criteria, which are financial, supervisory or managerial in 
nature. The respective body can be ‘financed, for the most part, by the State, regional or 
local authorities, or by other bodies governed by public law’, be ‘subject to management 
supervision by those authorities or bodies’, or have ‘an administrative, managerial 
or supervisory board, more than half of whose members are appointed by the State, 
regional or local authorities, or by other bodies governed by public law’.186 In the end, 
close dependency must ensure that the public authorities, on which these bodies closely 
depend, are able ‘to influence their decisions in relation to public contracts’.187 Despite 
their alternative nature, it is clear that all three criteria must allow for a similar level of 
dependency.188

3.1.2.3.1. Financial dependency 

The first type of close dependency is ‘financial dependency’ by referring to ‘financed for 
the most part, by the State, regional or local authorities, or by other bodies governed by 
public law’.189 In the case University of Cambridge, the criterion ‘financed, for the most 
part’ was discussed in the context of the High Court of Justice of England and Wales’s 
preliminary questions in 2000.190 This case concerned the status of UK universities 
under EU public procurement law. At the time, these universities were funded from 
various sources for different reasons, such as funding relating to the number of students 
or payments for services commissioned by the government or industry. Which types 
of funds were to be included in this criterion? According to the CJEU, this criterion 
is definitely not absolute. The starting point is that not all payments have the effect of 
creating or reinforcing a specific relation of subordination or dependency.191 The Court 
went on to state that only payments that serve to finance or support the activities of 
the body concerned without any specific consideration therefor may be described as 

185 Parl. Docs II 2009/10, 32 440, No. 3, p. 45.
186 Also see CJEU, 15 January 1998, Mannesmann, par. 20. CJEU, 3 October 2000, University of Cambridge, 

par. 20. 
187 CJEU, 1 February 2001, Commission v France, par. 48.
188 CJEU, 1 February 2001, Commission v France, par. 49. Also see, Opinion of A-G Mischo, 19 October 2000, 

Commission v France, par. 48.
189 For a discussion of this criterion in relation to the Dutch health insurance bodies, see Radder & Van der 

Woerdt 2014, par. 257. 
190 CJEU, 3 October 2000, University of Cambridge.
191 CJEU, 3 October 2000, University of Cambridge, par. 21. 
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public financing.192 In relation to UK universities, this meant that payments in the form 
of awards or grants for the support of research work fall under this category.193 The 
same goes for student grants paid by local education authorities to universities.194 This 
is contrary to contractual work for contracting authorities or consideration paid for 
the supply of consultancy or conference organisation services. Despite a contractual 
dependency,195 this does not constitute public financing.196 And, subsequently, must a 
specific percentage be tied to ‘for the most part’? The Court rejected the arguments of 
the University of Cambridge that supported a qualitative approach by noting that the 
normal usage of the term ‘for the most part’ means more than half, which means that a 
quantitative percentage of funding over 50% would deem this criterion fulfilled.197 All 
sources of income must be considered to determine this percentage, including income 
from commercial activities.198 The Court concluded that legal certainty requires entities, 
after the beginning of the budgetary year, to annually and transparently ensure that 
third parties are aware if it is to be considered as a ‘contracting authority’.199 Hence, 
substantive legal certainty was ensured by the Court’s ruling.

The CJEU’s line of thought was further continued by a case that considered broadcasting 
services, namely Bayerische Rundfunk. It concerned the question whether German 
public broadcasting bodies could be considered as being ‘financed, for the most part by 
the State or other public authorities’. The Court stated that this was the case, because the 
way finances are supplied to a body is not stipulated by the Directives and it is therefore 
possible to be indirectly financed. In this case, the fees for broadcasting services were 
imposed by German statute, and was not the result of any contractual agreement 
between consumers and the broadcasting agency. Liability to pay these fees arise out 
of having a physical receiver of broadcastings.200 The amount of fees is also fixed by 
formal decisions of the Parliaments and Governments of the Länder. The role of the fee-
collecting intermediary GEZ, who was in charge of collecting these fees, did not change 
this dependency, because only the broadcasting agencies were allowed to formally act on 
non-payments, which gave them powers of public authority. In addition, the customer 
always had to pay the fees, even though the services were not used. Hence, financing 
that is brought into being by state measures, is guaranteed by the State, and secured 
by methods of charging and collection within public powers, satisfies the condition of 
financing.201 Consequently, it was not necessary for the State or other authorities to able 

192 CJEU, 3 October 2000, University of Cambridge, par. 21.
193 CJEU, 3 October 2000, University of Cambridge, par 22.
194 CJEU, 3 October 2000, University of Cambridge, par. 23. 
195 Opinion of A-G Alber, 11 May 2000, University of Cambridge, par. 46. 
196 CJEU, 3 October 2000, University of Cambridge, par. 24-25.
197 Also see Opinion of A-G Alber, 11 May 2000, University of Cambridge, par. 58. The Court supported this 

reasoning by referring to the management supervisory criterion that is discussed below and also refers to 
‘more than half ’. The Court also referred to the absence of support for such an approach in the Directives 
itself and the analogy with Article 1(2) Directive 93/38/EEC. See CJEU, 3 October 2000, University of 
Cambridge, par. 30-32; CJEU, 13 December 2007, Bayerischer Rundfunk, par. 33. Recital 10 Directive 
2014/24/EU explicitly refers to this clarification. 

198 CJEU, 3 October 2000, University of Cambridge, par. 34-36.
199 CJEU, 3 October 2000, University of Cambridge, par. 40-43.
200 CJEU, 13 December 2007, Bayerische Rundfunk, par. 41.
201 CJEU, 13 December 2007, Bayerische Rundfunk, par. 47-48.
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to directly interfere in the award of contracts by the broadcasting agencies. The Court 
has subsequently applied this approach in two cases. 

The case of AOK Rheinland largely confirmed this ruling on the German broadcasting 
agencies.202 In this case, the CJEU considered whether German sickness funds were 
bodies governed by public law. Sickness funds were predominantly financed by the 
contributions from its members, which also included contributions paid by their 
employers. Funding also consisted of direct payments from federal authorities and by 
compensatory payments between sickness funds, but this was the lesser part of the total 
funding. The members’ contributions were not paid with a specific consideration in 
return.203 In addition, the amount of contributions is based solely on the capacity to 
contribute of each individual member.204 These sickness funds, unlike what applied in 
Bayerischer Rundfunk,205 set their own contribution rates instead of public authorities. 
Nonetheless, these funds had very little discretion to actually decide on their rates, 
given the restrictions posed by national law.206 For instance, setting the contribution 
rate required the approval of the public body that supervised each fund.207 Finally, 
contributions were predominantly collected by employers by withholding it from the 
employees’ salaries, meaning that the insured persons could not directly intervene.208 
Finally, there was no contractual consideration that was linked to these payments. These 
circumstances made the Court decide that these funds were contracting authorities. This 
confirmed that strict indirect financing imposed, calculated and collected as prescribed 
by law is deemed sufficient to constitute financial dependency.209 More recently in 2013, 
the CJEU came to a different conclusion in Artzekammer Westfalen-Lippe.210 A German 
doctor’s association was found not to be financially dependent, because it enjoyed a 
significant degree of autonomy in setting its rates and the legal limits of fixing these 
rates was adopted by an assembly of the contributors. The only type of supervision was 
budgetary, but this was only to ensure that budgets were balanced. This meant that a 
high degree of autonomy existed and that there was insufficient influence over this body 
on their decisions that were made in relation to public contracts.211

3.1.2.3.2. Management supervisory dependency

The second type of close dependency is management supervisory dependency by 
referring to ‘subject to management supervision by those authorities or bodies’. It 
assumes that the body governed by public law is controlled and influenced by another 
body. Close dependency is therefore related to influence. In Mannesmann, the CJEU 

202 CJEU, 11 June 2009, AOK Rheinland, par. 51.
203 CJEU, 3 October 2000, University of Cambridge, par. 23.
204 CJEU, 11 June 2009, AOK Rheinland, par. 53.
205 CJEU, 13 December 2007, Bayerische Rundfunk, par. 54.
206 CJEU, 11 June 2009, AOK Rheinland, par. 54. 
207 CJEU, 11 June 2009, AOK Rheinland, par. 55.
208 CJEU, 11 June 2009, AOK Rheinland, par. 56.
209 CJEU, 11 June 2009, AOK Rheinland, par. 57.
210 CJEU, 12 September 2013, Artzekammer Westfalen-Lippe, par. 27. Also see, Usai 2014, pp. 70-76.
211 CJEU, 12 September 2013, Artzekammer Westfalen-Lippe, par. 29.
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considered that there was a sufficient degree of management supervision over the 
Österreichische Staatsdruckerei (ÖS), which was the Austrian State printer.212 The Court 
deemed it important that the Director-General of the ÖS was appointed by a body that 
consisted mainly of members that were appointed by the Federal Chancellery or various 
Ministries. In addition, this body was subjected to scrutiny by the Court of Auditors 
and the state control service, which were responsible for monitoring the printed 
matter which was subjected to security measures. And, finally, the majority of shares 
in ÖS were held by the Austrian State.213 This meant that this criterion was fulfilled. It 
is therefore important to take into account who appoints the board of the respective 
body, how particular competences can influence its decision-making and who owns 
the shares of this body. This reasoning was subsequently applied in the case of Teoranta, 
when it concluded that Teoranta was a contracting authority.214 It was important that 
the Irish Minister for Energy (Minister) was able to appoint Teoranta’s chairman and 
other directors, whose remuneration is also determined by him, and adjustments to the 
company’s memorandum and statutes had to be approved by the Minister. Also, the first 
Chief Executive was appointed by the Minister and the appointment of the company’s 
auditors had to be approved as well. In addition, several other aspects played a role in 
this case. The Irish government was the majority shareholder of Teoranta215 and the 
company had to comply with the state policy and ministerial directives with regard to the 
remuneration and conditions of employment of the company’s employees.216 Amongst 
other things, on a day-to-day basis, Teoranta had to comply with written directions of 
the Minister, had to consult the Minister concerning forestry development in areas of 
scientific interest and had to submit an annual programme for the sale and acquisition 
of land. Also, Teoranta’s share capital had to be approved, similar to the fact that it could 
not borrow capital without such approval. It was also limited in its discretion to invest 
in other undertakings.217 Therefore, Teoranta was subject to management supervision.

In Commission v France, the CJEU further considered this criterion.218 This case 
considered the applicability of the concept of ‘body governed by public law’ in relation 
to various low-rent housing management bodies (SA HLMs), which had allegedly 
failed to publish EU-wide tender notices. The EU Commission, therefore, commenced 
an infringement procedure. It argued that SA HLMs were contracting authorities, 
which had to abide by the rules on EU public procurement. It began by noting that SA 
HLMs were commercial companies, which would imply that their activities are also 
commercial or industrial.219 In this case, however, mitigating circumstances prevented 
this conclusion. For instance, French law narrowly defines the scope of their activities, 
stipulates that administrative decisions must determine their cost prices and technical 
characteristics, and provides very detailed clauses in relation to their objectives. The 
French government had argued that the role of the supervising authorities merely was to 

212 CJEU, 15 January 1998, Mannesmann, par. 35. 
213 CJEU, 15 January 1998, Mannesmann, par. 28-29.
214 CJEU, 17 December 1998, Teoranta.
215 CJEU, 17 December 1998, Teoranta, par. 10-11.
216 CJEU, 17 December 1998, Teoranta, par. 12.
217 CJEU, 17 December 1998, Teoranta, par. 14.
218 CJEU, 1 February 2001, Commission v France.
219 Also see, Opinion of A-G Mischo, 19 October 2000, Commission v France, par. 53-64.
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ensure legitimacy. The Court concluded, nonetheless, that the combination of detailed 
rules and supervision of compliance was the first argument in favour of the conclusion 
that management supervision existed. The second argument was found in the responsible 
Ministers’ capacity to supervise these entities in the event of serious irregularities, gross 
mismanagement or failure to act. Despite the limited scope of these competences, it 
did constitute permanent supervision.220 In this case, these circumstances made the 
Court conclude that there was sufficient management supervision, which meant that 
these bodies were contracting authorities. This meant that regarding these bodies close 
dependency was established due to the State’s involvement in SA HLMs’ management 
and financial affairs.221 

Finally, the CJEU concluded in Truley that managerial supervision cannot simply 
constitute mere review.222 In this case, it was questioned whether the activities of 
Bestattung Wien, a funeral undertaker, exceeded mere review by the City of Vienna. 
The City of Vienna fully owned Bestattung Wien, which granted it direct supervisory 
possibilities. Also, the shareholder’s agreement expressly provided for competences for 
the Kontrollamt, which was the Monitoring Office of the City of Vienna, to examine 
annual accounts, but also to examine ‘conduct from the point of view of proper 
accounting, regularity, economy, efficiency and expediency’, which repeated the Ente 
Fiera approach. In addition, the company’s premises and facilities could be inspected 
by this authority and its results had to be reported back to the shareholders. This meant 
that the Kontrollamt could actively control the management of the company.223 This 
meant that management supervision must amount to a certain level, which was at least 
more than a mere option for review. It is, nonetheless, still difficult to assess what sort of 
review must exist, because of this minimal requirement of the Court.

3.1.2.3.3. Composition of the administrative, managerial or administrative board

The last alternative criterion that needs to be fulfilled to apply the concept of body 
governed by public law is also related to managerial supervision by referring to ‘an 
administrative, managerial or supervisory board, more than half of whose members 

220 The Court advanced two other additional arguments including the possibility of the Minister to direct 
a certain course of action or the possibility of an inter-ministerial task force to draw up proposals as to 
the actions to be taken after it had published an inspection report in the field of social housing. CJEU, 
23 February 2003, Truley, par. 57-58. 

221 It is interesting to note the relationship of this ruling with the Dutch Housing Corporations 
(woningcorporaties). The Dutch government is of the opinion that these bodies are not bodies governed 
by public law, which means that the conclusion of Commission v France cannot be analogously applied. 
Nonetheless, questions have arisen in literature in relation to the nature of their activities, but also in 
relation to their close dependency, which in particular focuses on the alleged absence of management 
supervision. Up until now, the Dutch Courts have not been asked to consider the remit of EU public 
procurement law, but it is to be expected that this will happen in the future. Stbl. 2015, No. 146, 16 April 
2015. Literature tends to disagree with the Dutch government: Wijnen 2014; Heemskerk & Braat 2010; 
Dutmer 2010.  

222 CJEU, 23 February 2003, Truley, par. 70. 
223 CJEU, 23 February 2003, Truley, par. 71-74. Also see, Opinion of A-G Mazak,16 December 2008, AOK 

Rheinland, who discussed this criterion, whereas the CJEU did not after it concluded that the criterion of 
financial dependency was fulfilled. 
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are appointed by the State, regional or local authorities, or by other bodies governed 
by public law’. It concerns the quantitative criterion that requires more than half of 
the board of a body to be appointed by other contracting authorities. The CJEU has 
not explicitly ruled on this criterion. However, it appears that this criterion is the most 
straightforward of the three alternative criteria, because a review of competences to 
appoint board members allows for the conclusion if close dependency can be established. 

3.2. Ratio materiae: the concepts of public contract and concession contract

When considering the ratio materiae of EU public procurement law, reference must 
initially be made to Directive 2014/24/EU and Directive 2014/23/EU – they respectively 
regulate the award of ‘public contracts’ and of ‘concession contracts’.224 Both notions aim 
to ensure that awards of these types of contracts by contracting authorities are covered 
by the rules on EU public procurement law.225 A contractual agreement falls within the 
remit of EU public procurement law if a contract between a contracting authority and a 
third party, or between multiple contracting authorities, surpasses the value of the EU 
thresholds226 and fulfils the characteristics of either a public or a concession contract. 
This chapter further discusses these characteristics.227 

Contractual agreements provide the legal basis on which service provision by public 
authorities can take place. If it concerns the award of a public contract or a concession 
contract by a contracting authority, this means that the competitive obligations of this 
field of law must be applied, thereby providing a limitation to the discretion to provide 
services. The definition of public contract for service performance by public authorities 
is particularly relevant, because it is used more often to construe relationships between 
contracting authorities. The concept of concession contract is therefore predominantly 
used to further define public contract. The subsequent application of the obligations of 
EU public procurement law can, nonetheless, be exempted. This is discussed further in 
Section 4 of this chapter. Whilst discussing these exemptions, the relevant case law of the 
CJEU starts, however, by considering whether a public contract or concession contract 
even exists.228 A logical consequence of this is that there is also no need to exempt the 
award of a contract, if a contractual agreement is not a public or concession contract as 
defined in the 2014 Directives on public procurement and the Court’s case law. 

224 As stated before, EU public procurement law for the purpose of this dissertation covers Directive 
2014/24/EU (public contracts) and Directive 2014/23/EU (concession contracts). Directive 2014/25/EU 
is explicitly excluded. See the work of Jansen in general on contracts, and specifically Jansen 2009.

225 Other entities falling under Directive 2014/23/EU, such as contracting entities are not included in the 
scope of this research. 

226 Article 4, 5 and 6 Directive 2014/24/EU. If a contract value falls under the threshold, it can still fall under 
the rules of free movement if an interstate effect exists or if it falls under the remit of additional national 
legislation. The thresholds and the applicable rules for contracts falling under these thresholds are not 
further discussed.

227 Also see relevant work on the ‘aanbestedingsovereenkomst’ concerning the contract concluded in the 
context of a public procurement procedure itself. Jansen 2010. 

228 See, for instance, CJEU, 19 April 2007, Tragsa, par. 54; CJEU, 19 December 2012, Asl di Lecce, par. 25. 
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Given the gate-keeping role of these concepts, much effort has gone into defining their 
characteristics, both in literature229 and in the CJEU’s case law.230 This endeavour has 
aimed to research the natural boarders of this field of law.231 It is fair to say that neither 
the remit of these concepts, nor their distinguishing elements amongst each other, have 
been fully developed in EU public procurement law or the CJEU’s case law, despite 
further clarifications given by the latest reform of the Directives on public procurement 
in 2014.232 Consequently, this can create legal uncertainty in practice. Additionally, this 
effort is complicated by the unavoidable overlap between these contracts.233 

3.2.1. Understanding the criteria of a public contract

Public contracts are defined in Directive 2014/24/EU as: ‘contracts for pecuniary 
interest concluded in writing between one or more economic operators and one or more 
contracting authorities and having as their object the execution of works, the supply of 
products or the provision of services’.234 

Based on this definition, several characteristics can be distilled. The contract must be 
‘written’, ‘for pecuniary interest’ and ‘the agreement’ must be closed between ‘one or more 
economic operators and one or more contracting authorities’.235 Specific definitions for 
public supply,236 works237 and service238 contracts are also given in this Directive. These 
definitions all relate to the general definition, which means that overlapping criteria must 

229 Manunza 2010, pp.  49-119; Arrowsmith 2014, pp.  385-441; Essers 2017, pp.  107-116; Dischendorfer 
2001; Eleftheriadis 2011; Brown 2010; Wolswinkel 2015.

230 See e.g. CJEU, 18 January 2007, Auroux; CJEU, 19 April 2007, Tragsa; CJEU, 19 December 2012, Asl di 
Lecce; CJEU, 12 July 2001, Scala; CJEU, 25 March 2010, Helmut Muller; CJEU, 18 November 1999, Teckal; 
CJEU, 10 November 1998, BFI/Arnhem.

231 Manunza 2010, p. 87.
232 Wolswinkel 2015, pp. 138-140. Given the distinct obligations of the applicable regimes, claimants before 

the courts have often argued that the agreement at hand fell under a different regime than what was 
applied by the contracting authority. In passing, the relevant concept are mentioned to further clarify the 
definitions of public contract and concession contract. 

233 See the discussion in Eurawasser about whether this case concerned a service contract or a service 
concession. CJEU, 10 September 2009, Eurawasser, par. 44. 

234 Article 2(1)(5) Directive 2014/24/EU.
235 Also see, the most prominent Dutch cases on public contracts: College van Beroep voor het bedrijfsleven 

(Trade and Industry Appeals Tribunal), 9 July 2008, Hanseland; Gerechtshof Arnhem-Leeuwarden (Court 
of Appeal Arnhem-Leeuwarden), 8 April 2014, Assen/Virol.

236 Article 2(1)(8) Directive 2014/24/EU: ‘public contracts having as their object the purchase, lease, rental 
or hire-purchase, with or without an option to buy, of products. A public supply contract may include, as 
an incidental matter, siting and installation operations’.

237 Article 2(1)(6) Directives 2014/24/EU: ‘public contracts having as their object one of the following: 
 (a) the execution, or both the design and execution, of works related to one of the activities within the 

meaning of Annex II; (b) the execution, or both the design and execution, of a work; (c) the realisation, 
by whatever means, of a work corresponding to the requirements specified by the contracting authority 
exercising a decisive influence on the type or design of the work’.

238 Article 2(1)(9) Directive 2014/24/EU: ‘public contracts having as their object the provision of services 
other than those referred to in point 6 [the definition of public works contracts W.A.]’. 
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be interpreted in a similar way.239 The EU Commission questioned, in its consultation 
that preceded the adoption of the 2014 Directives on public procurement, if it was better 
to work with one definition instead of three. The majority of respondents, however, 
wanted to keep the separate definitions alive.240 Nonetheless, given their substantial 
overlap, the following discusses their common elements. 

Directive 2014/24/EU clarifies that public contracts do not need to be intended for a 
‘public purpose’.241 This means that ‘public’ refers to the fact that contracting authorities 
operate in the public domain – which is difficult to define – instead of referring to the 
subject matter of the contract.242 This further supports the argument that, generally 
speaking, service performance by contracting authorities is not limited by the nature of 
such services, which is further discussed in Chapter 6, Section 2. 

Based on Aroux and Scala, it is clear that a public contract is an EU concept, which must 
be interpreted in a functional manner.243 In support of the CJEU’s approach, it must be 
said that an alternative interpretation would allow for different forms of public contracts 
to exist in the Member States, which could result in a distinct application of the rules 
on EU public procurement in practice. Also, it could create the risk of potential evasion 
of these rules, if the Member States were able to construe different wordings for these 
concepts. For this reason, Advocate-General Kokott pointed out in Auroux: ‘This would 
be at odds with the objective pursued by the directive of abolishing the restrictions 
on freedom of establishment and freedom to provide services in the field of public 
works contracts and of ensuring that the markets concerned are opened up to effective 

239 Where a contract contains multiple objects, the main object of that contract determines its legal 
classification and the applicable EU rules. CJEU, 18 January 2007, Auroux, par. 37; CJEU, 21 February 
2008, Commission v Italy, par.47; CJEU, 29 October 2009, Commission v Germany, par. 57. The individual 
definitions will not be discussed any further. The Aanbestedingswet 2012 (Dutch Public Procurement 
Act 2012) has integrated this general definition and chosen to add the subject-specific definition in the 
sub-sections of each individual definition. It has not altered or further clarified the content of the EU 
definition. Article 1.1 Aanbestedingswet 2012 (Dutch Public Procurement Act 2012).

240 EU Commission 2011a, p. 7. EU Commission 2011a (synthesis of replies), p. 8. 
241 This is derived from the new definition of ‘procurement’. See Article 1(2) Directive 2014/24/EU. Also see 

CJEU, 15 January 1998, Mannesmann, par. 32. CJEU, 11 January 2005, Stadt Halle, par. 26. 
242 Article 1(2) Directive 2014/24/EU. 
243 CJEU, 18 January 2007, Auroux, par. 33, 39-40. CJEU, 12 July 2001, Scala, par. 65.
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competition.’244 The interpretation of a public contract must therefore be functional245 
and the way it is classified under national law is of no significance.246

To consider if the contractual agreement underlying service provision by public 
authorities in fact constitutes a public contract, it is important to discuss its individual 
characteristics. This is best considered in light of the criteria that the definition of a 
public contract provides in Directive 2014/24/EU. The contract must be (1) ‘written’, 
(2) an ‘agreement’ concluded between ‘one or more economic operators and one or 
more contracting authorities’ and (3) ‘for pecuniary interest’. The ‘in writing’ element 
of a public contract is least open for interpretation.247 It is clear that this also includes 
electronic versions of agreements.248 It is argued that it need not necessarily contain 
a single contract or agreement, which is also supported by the fact that framework 
agreements can consist of multiple agreements. The main criterion of assessment must 
be that it is clear from written documents, in any form or shape including emails or 
text written on beverage coasters, what the mutual obligations and rights of the parties 
involved are. 

3.2.1.1.  An agreement between one or more economic operators and one or more 
contracting authorities

The question of what constitutes an agreement in accordance with the definition of 
a public contract is more difficult to answer. Given the scrutiny of public contracts 
awarded between contracting authorities or authorities that are controlled by these 
authorities, I argue that it is particularly important to consider the need for bilateralism, 
selectivity, concordance of wills, the discretion to agree to the terms and conditions of 
the agreement, the duty to perform, and enforceability of an agreement. These elements 

244 Opinion of A-G Kokott, 15 June 2006, Aroux, par. 79.
245 See also the CJEU case, 11 January 2005, Stadt Halle, par 52: ‘the Court thus established two conditions 

which must be fulfilled for a procurement operation to fall beyond the reach of the procurement 
directives, and thereby narrowed the concept of ‘ contract’ by interpreting it teleologically.’ CJEU, 10 July 
2014, Impresa, par. 40. 

246 Also see CJEU, 12 July 2001, Scala, par. 66. Or for an opposing view, see the Opinion of A-G Léger, 
Scala,. Also see Opinion of A-G Mengozzi, 17 November 2009, Helmut Müller, par. 36-39. It can be 
questioned whether national interpretations of contractual agreements play a role in defining public 
contracts. For instance, the Dutch Civil Code (Burgerlijk Wetboek) requires either a legal separation 
between the contracting parties or for them to be natural persons. For a similar view, see CvAE advice 
No. 198.The Dutch State had argued that a public contract could not be awarded within one and the same 
legal personality. Article 2:1 Dutch Civil Code (Burgerlijk Wetboek). Other administrative arrangements 
in the EU might already differ here. Also, national arrangements, which would not classify contractual 
agreements as public contracts, could consequently be sheltered from the obligations of these rules. 
For instance, Arrowsmith refers to certain agreements in the UK involving the National Health Service 
(NHS) that do not qualify as being ‘contractual’ under domestic law by creating contractual rights and 
obligations, but are classified as contracts that fall under Directive 2014/24/EU. Arrowsmith 2014, 
pp. 388-389.

247 It is clear that oral agreements are excluded, which would in any event be unlikely to occur in the context 
of government contracting.

248 Art. 2(1)(18) Directive 2014/24/EU. In the Netherlands, this is formalized in the Wet electronisch 
bestuurlijk verkeer (Electronic Administrative Traffic Act), Stb. 2004/214. Oral agreements fall outside of 
its remit.
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are therefore pivotal, for a public contract under Directive 2014/24/EU to exist. 
Interestingly enough, these elements are likely to relate to the national interpretations 
of an agreement, which would be able to silence the criticism that EU concepts have 
drifted too far from national legal concepts.249

3.2.1.1.1. Bilateralism

A public contract must be bilateral. A contract requires that two parties (at least) have 
agreed on the subject matter of the contract, thus binding themselves to the subsequent 
legal consequences of the agreement. There must be an offer and a subsequent acceptance 
of that offer. It is therefore impossible for a unilateral act or a notification to be a 
contract.250 When a public authority decides to set up an independent body or to pursue 
to extend its operations by setting up a new department, there is no bilateralism.251 
This is also expressed in the definition of a public contract, which requires that the 
agreement must be concluded between ‘one or more economic operators and one or 
more contracting authorities’. This confirms that a minimum of two parties must be 
involved for the conclusion of a public contract. It does not matter if these parties are 
economic operators or contracting authorities.252 From an EU public procurement 
perspective, this means that the concept of bilateralism is not narrowed down based on 
the type of third party to an agreement.

Contracting authorities are the State, regional or local authorities, bodies governed by 
public law or associations formed by one or more such authorities or one or more such 
bodies governed by public law. Furthermore, Directive 2014/24/EU stipulates that the 
definition of ‘economic operator’ includes any natural or legal person, public entity 
or group of such persons, which offers the execution of works, the supply of products 
or the provision of services on the market.253 In line with this definition, the Dutch 
implementation refers more generally to ‘ondernemer: een aannemer, leverancier of 
dienstverlener’, which refers to the economic operator in its role as a contractor, supplier 
or service provider.254 The preamble of the Directive further clarifies that ‘economic 
operator’ must be interpreted in a broad manner and that ‘thus, firms, branches, 
subsidiaries, partnerships, cooperative societies, limited companies, universities, public 
or private, and other forms of entities than natural persons should all fall within the 

249 See, for instance, the Dutch definition of an agreement under private law: ‘Een overeenkomst in de 
zin van deze titel is een meerzijdige rechtshandeling, waarbij een of meer partijen jegens een of meer 
andere een verbintenis aangaan.’ Article 6:213 sub 1 Dutch Civil Code. It explicitly refers to bilateralism, 
concordance of wills and mutual obligations.

250 See Chapter 4 on such unilateral acts. 
251 Explanatory Memorandum, Aanbestedingswet 2012 (Dutch Public Procurement Act 2012), p. 47. 
252 European Commission, Public procurement in the European Union to the Community rules on public 

works contracts, other than in the water, energy, transport and telecommunications sectors, Directive 
93/37/EEC, p.  9: ‘As the Court has stated, the concept of the contractor must be interpreted so as to 
include not only a natural or legal person who will himself carry out the works but also a person who will 
have the contract carried out through agencies or branches or will have recourse to technicians or outside 
technical division or even a group of undertakings, whatever its legal form.’ Auroux, par. 38.

253 Article 2(1)(10) Directive 2014/24/EU. Also see the relevance of EU competition law on this aspect, 
which further delves into the geographical and product market. CJEU, 23 April 1991, Höfner.

254 Article 1.1 Aanbestedingswet 2012 (Dutch Public Procurement Act 2012).
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notion of economic operator, whether or not they are legal persons in all circumstances.’255 
It has also – time and time again – been confirmed that economic operators can also 
be contracting authorities, and that relationships between contracting authorities also 
fall within the scope of EU public procurement law. In Commission v Germany, the 
CJEU stated that ‘[u]nder Article 1(c) of that directive, the service provider party to the 
contract may be ‘any natural or legal person, including a public body’. Thus, the fact that 
the service provider is a public entity distinct from the beneficiary of the services does 
not preclude the application of Directive 92/50 (see, to this effect, Commission v Spain, 
paragraph 40, regarding a public supply and works contract).256 As such, public bodies 
still need to respect the rules on public procurement. This explicitly includes contracting 
authorities as stated in Piepenbrock that ‘[i]n that regard, first, it is immaterial, on the 
one hand, whether that operator is itself a contracting authority and, on the other hand, 
whether the body concerned is primarily profit-making, whether it is structured as an 
undertaking or whether it has a continuous presence on the market [...].’257 

To conclude, it is clear that the parties concluding a contract must qualify as contracting 
authorities on one end of the agreement, and, as either a contracting authority or as an 
economic operator on the other to speak of a bilateral agreement. Cooperation amongst 
contracting authorities alone is therefore also included in the concept of public contract. 

255 The broad description of economic operator is useful in the debate on whether social institutions 
providing services for society should be exempted from the rules on EU public procurement law. As an 
outlet of the growing importance of civil society, citizens’ initiatives or citizens’ collectives increasingly 
want to actively provide services for society, instead of letting contracting authorities ensure their 
performance through public contracts. This could mean that a recreational park is maintained by the 
local residents living in its proximity or that the elderly are cared for in a community centre by their 
neighbours. In addition, social enterprises also often question if these entities can be exempted from 
these rules simply because they serve a ‘social’ or ‘societal’ purpose. Whereas SUCH/Centro maintains a 
strict line, it could nonetheless be in society’s interest to allow a citizens’ collective or a social enterprise 
to perform services directly, in order to enhance societal inclusion of minorities, to stimulate social 
business ethics or – more generally – to create a ‘participation society’ in which citizens actively take on 
the responsibility for public tasks rather than the government. The Spezzino ruling might pave the way 
for these types of economic operators to receive separate recognition. CJEU, 11 December 2014, Spezzino. 
This ruling has received considerable criticism in literature for potentially opening Pandora’s box of direct 
awards. See the special issue of E.P.P.L., 2015, Vol. 11, issue 1 including Caranta 2015; Telles 2015. Also see 
the CASTA case, CJEU, 29 January 2016, CASTA. In the Netherlands, there is a trend in which citizens 
are urged to take more responsibility in society. See the current Dutch government’s standpoint on the 
‘participation society’ in coalition agreement ‘Bruggen slaan’, dated 19 October 2012 and accessible via: 
http://www.parlement.com/9291000/d/regeerakkoord2012.pdf (date last accessed: 12 February 2018) or 
the reference made to it by King Willem-Alexander in his annual King’s speech in 2013, accessible via 
https://www.rijksoverheid.nl/documenten/toespraken/2013/09/17/troonrede-2013 (date last accessed: 
12 February 2018) or the UK Localism Act 2011 – discussed later in this book – with rights for citizens 
to challenge performance decisions by public authorities. These ‘rights’ have also found their way into 
Dutch public procurement policy documents. The Municipality of Utrecht allows citizens to challenge 
performance decisions and is allowed to involve them in selecting award criteria in public procurement 
procedures. See Gemeente Utrecht, Nota Inkoop 2015-2019: Waar(de) voor ons geld!, September 2015. 
Accessible via: https://www.utrecht.nl/fileadmin/uploads/documenten/2.concern-bestuur-uitvoering/
Concerninkoop/Nota-Inkoopbeleid-gemeente-Utrecht-2015-2019.pdf (date last accessed: 12 February 
2018). 

256 CJEU, 22 June 1993, Commission v Germany, par. 33. 
257 CJEU, 13 June 2013, Piepenbrock, par. 29.
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3.2.1.1.2. Concordance of wills

In addition to bilateralism, it is argued that – for an agreement to exist – there must 
also be a concordance of wills between the contracting parties in relation to the clauses 
of the contract.258 Advocate-General Cosmas supported this view in Teckal.259 In this 
case, Cosmas considered whether a public supply contract had been concluded between 
the municipality of Viano and AGAC, and whether, as a consequence, the obligations 
of – the then-effective – Directive 93/36 had to be adhered to. AGAC was a municipal 
cooperation that had been established to supply fuel and to provide maintenance 
services of heating installations. In relation to the contractual agreement between these 
two entities, Cosmas referred to the definition of a public supply contract as meaning 
that ‘a contract must be drawn up and, in particular, must be concluded in writing. 
The contract is synallagmatic and for pecuniary interest.’ According to the Advocate-
General, the national court in the case of Teckal had to assess if the relationship between 
the municipality [of Viano] and AGAC was the outcome of the ‘concordance of two 
wills’. It appears right to assume that the contracting parties need to agree on the mutual 
deliverables of an agreement. The basic idea of an agreement is therefore that it only 
exists if a concordance of wills results in mutual acts of performance and the creation of 
rights and obligations.260 The CJEU in Teckal, however, did not explicitly refer to these 
considerations. It merely referred to the need for an agreement between two separate 
persons, which refers to the need for bilateralism.261 

The CJEU’s ruling in Tragsa confirmed the apparent importance of a concordance of 
wills.262 In this case, the Spanish state administration awarded a contract for forestry 
works, services and projects to Tragsa SA (Tragsa). In this case, the Spanish State owned 
99% of Tragsa and the Autonomous Communities owned 1%. Tragsa was ‘required 
to execute exclusively’ the works entrusted to it by the State and the Autonomous 
Communities and was not allowed to participate in public procurement procedures 
initiated by any of the shareholding participants.263 The Ministers of the State had to 
approve the shareholdings of the Autonomous Communities and ‘in emergencies, 
authorities will be able to call directly on Tragsa and instruct them to take action.’ Tragsa 
was only compensated for its expenses, could not establish its own tariffs and its orders 
were formally unilateral.264 Asemfo, which was the national association of forestry 
undertakings, appealed the award of contract. It submitted that the legal relationship, 

258 Also see, Wauters 2015, p. 116.
259 CJEU, 18 November 1999, Teckal. This case is discussed more extensively in Chapter 3, Section 4. 
260 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 52. In this case, the Advocate-General appeared to lean 

towards application of the Directive on the award of this contract, because the Municipality of Viano 
only held a share of 0,9% in AGAC. In addition, AGAC could provide services on the market for private 
parties and public entities that were not part of the cooperation. According to Cosmas, this meant that 
no hierarchical relationship could be established. By these conclusions, the Advocate-General provided 
the CJEU with the foundations for its milestone ruling in Teckal, and the creation of two criteria: that 
of control and essential activities. This is discussed further in Chapter 3 regarding the institutionalised 
exemption. 

261 CJEU, 18 November 1999, Teckal, par. 50.
262 CJEU, 19 April 2007, Tragsa. 
263 CJEU, 19 April 2007, Tragsa, par. 13 en 53.
264 CJEU, 19 April 2007, Tragsa, par. 13-14 and 52.
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which follows from the orders that Tragsa receives, reveals in fact ‘an indisputable 
contractual link with the limited partner. In those circumstances, even if Tragsa seems 
to act on the instructions of the public authorities, it is, in fact, a party contracting with 
the Administration, so that the rules for public procurement ought to be applied.’ The 
arguments of Asemfo are not further explicated in this case, but it appears to rely fully 
on the existence of legal separation between Tragsa and the Administration. The Court 
did not concur. It reasoned that the national court had to consider that if Tragsa has 
‘no choice, either as to the acceptance of a demand made by the competent authorities 
in question, or as to the tariff for its services, the requirement for the application the 
directives concerned relating to the existence of a contract is not met.’265 In this case, it 
appears that a concordance of wills might have existed here, but only because Tragsa had 
no choice but to cooperate. There must be a concordance of wills, but it appears likely 
that the Court also considers it important that the parties are able to apply a degree of 
discretion whilst agreeing to the terms and conditions of an agreement. This appears 
justified, because the pivotal point of ‘concordance’ would be that parties willingly agree 
to the terms and conditions of a public contract. The existence of negotiations between 
two parties in relation to the clauses of the contract can clarify if such willingness exists, 
even though this will be limited by the procedural limitations of public procurement 
procedures.266 For this reason, it is important to consider the terms and conditions of 
performance, which include the termination clauses, the specific duties to deliver on 
time, clauses relating to risk management and budgetary constraints. These clauses 
would most likely be unable to significantly depart from the normal conditions of a 
commercial offer and a subsequently concluded contract.267 An alternative outcome with 
un-commercial conditions would indicate that the parties involved had no discretion to 
negotiate. It goes without saying though that the economic climate can significantly 
influence a party’s ability to have a ‘will’, meaning that unfavourable conditions are often 
accepted to just be able to continue work. 

3.2.1.1.3. The new criterion of selectivity

If a bilateral relationship results in a concordance of wills, the decision of a contracting 
authority to contract with another party is the third element of a public contract, which 
I will refer to as selectivity. Whereas uncertainty existed after the Scala judgment,268 the 
new definition of ‘procurement’ in Directive 2014/24/EU has made the CJEU in Dr. 
Falk confirm the – even though significantly debatable – importance of selectivity for 
the existence of a public contract.269 This element will probably affect social institutions 
providing services, whereas in cases of public-public cooperation it is clear that a 
contractual partner is selected. 

265 CJEU, 19 April 2007, Tragsa, par. 54.
266 Also see CJEU, 12 July 2001, Scala, par. 71.
267 Wauters 2015, p. 58. 
268 CJEU, 12 July 2001, Scala. See extensively, Bouwman 2016.
269 CJEU, 2 June 2016, Dr. Falk. 
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Prior to the Dr. Falk judgment, the CJEU created uncertainty in Scala in relation to the 
question if a public contract requires that a concordance of wills must be preceded by 
the freedom of a contracting authority to choose its contractual partner.270 In this case, 
the Court considered a case concerning the ‘Scala 2001 Project’, which aimed to improve 
the Milanese quarter of Bicocca.271 It consisted of a programme of works involving the 
construction of a new theatre, the conversion of municipal buildings and the renovation 
of the historical ‘Teatro alla Scala’. Italian law at the time stipulated that the owner of 
the land, which was Pirelli in this case, on which these premises were to be built or 
renovated was responsible for the infrastructure works, such as roads and lighting. This 
responsibility could be offset by paying a development contribution or to develop the 
works itself for the municipality involved, which was the City of Milan.

In the case of Scala, the appellants argued that the contract between the City of Milan 
and Pirelli constituted a public contract. The City of Milan argued, amongst other 
things, that there was no choice of provider in this case. It would appear that the 
absence of a choice by the contracting authority would leave EU public procurement 
law inapplicable, which was also argued by Advocate-General Léger.272 Given the 
direct construction by Pirelli in this case, Léger argued that there was an absence of 
competition and therefore a reduced risk of discrimination, which would mean that 
the award of contract fell beyond the remit of EU public procurement law. The CJEU 
concluded, however, that the possibility to deviate from the standard rule prescribed by 
law (i.e. the owner of the land also constructs the works) was sufficient to fall within the 
remit of Directive 93/37/EEC. Under Italian law, the municipality could still choose to 
contract another economic operator through a public procurement procedure, and to 
have the landowner pay its development contribution. Despite the arguable presence 
of choice of this case and questions relating to the required level of competition, the 
Court is, nevertheless, clear when stating that a contracting authority must be able to 
choose between economic operators or contracting authorities whilst concluding a 
public contract.273 

Since Scala, the CJEU had not paid attention to selectivity as an element of a public 
contract, until 2016 in the Dr. Falk case. The Court concluded that a contracting 
authority must make a selection decision, in addition to having a choice to select a 
provider of services, works and supplies. In the Dr. Falk judgment, the CJEU considered 
a German case in which an ‘authorisation system’, which was run by DAK-Gesundheit 
(‘DAK’) for the conclusion of rebate contracts, was assessed.274 Under German law, 
prescribed medicinal products, whose active ingredient was mesalazine, that were not 
part of this rebate system had to be replaced by rebate products, unless the prescribing 
doctor had explicitly excluded this. The procedure consisted of an authorisation of all 
interested undertakings that met the relevant criteria and the subsequent conclusion 
of identical contracts, which were fixed and non-negotiable. Any economic operator 

270 Dischendorfer 2001, pp. 127-134.
271 CJEU, 12 July 2001, Scala.
272 Opinion of Advocate-General Leger, 7 December 200, Scala, par. 70-85.
273 Also see, Arrowsmith 2014, p. 389.
274 The rebate rate was fixed at 15% of the ‘ex-factory’ price. CJEU, 2 June 2016, Dr. Falk, par. 12.
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could accede on the same terms during the duration of the scheme. Subsequently, Dr. 
Falk appealed and argued that if a contracting authority procured on the market, it 
is required to conclude exclusive contracts following a transparent call for tenders. 
Contrarily, DAK argued that models other than those of public procurement allow 
contracting authorities to conclude non-exclusive contracts, meaning that a constituent 
element of a public contract is the existence of a selection decision. 

After confirming that the scrutinized scheme led to the conclusion of public contracts 
under Directive 2004/18/EC, the CJEU restated the principles of EU public procurement 
law275 and the objective of this Directive, which is to avoid the risk of discriminatory 
preference in national tenderers. According to the Court, this risk is closely connected 
to the selection of admissible tenders by a contracting authority and, subsequently, to 
the exclusivity that would follow from the award of the contracts or the selection under 
a framework agreement. Even though the Court accepted the possible application of 
the TFEU,276 it concluded that there is ‘no need to control’ the actions of the contracting 
authority through this Directive, because all interested parties fulfilling the relevant 
criteria are contracted, and the actual choice for a certain type of medication is made by 
the pharmacy or the patient. 

The CJEU, subsequently, concluded that the choice for a successful tenderer is 
intrinsically linked to the regulation of public contracts. It supported this conclusion 
by two arguments. Article 43(1)(e) Directive 2004/18/EC, which requires that for every 
contract, framework agreement and dynamic purchasing system, a written report must 
be drawn up which includes the name of the successful tenderer and the reasons why it 
was selected, supports this conclusion. Despite inapplicability of Directive 2014/24/EU, 
the new definition of ‘procurement’ in this Directive, which must be limited to further 
clarifying the concept of a public contract instead of gaining independent importance 
for the scope of this Directive, was used as the second argument, because it refers to a 
‘choice’ by a contracting authority for a particular economic operator.

Despite providing more leeway for the Member States to organize their services at the 
national level, a strong emphasis on ‘choice’ as a prerequisite for a public contract could, 
nevertheless, prove problematic in the future. For this reason, it can be questioned what 
will happen to framework agreements or dynamic purchasing systems, which have 
explicitly been regulated by Directive 2014/24/EU, in which users of end products select 
a provider instead of the contracting authority. A strict application of the selectivity 
element would exclude the application of this Directive altogether. Additionally, the 
impact of the respective regulation of centralised purchasing bodies could similarly be 
limited, because the contracting authority that sets up public procurement procedures 
does not always make the final selection decision. The Court’s reputation for expanding 
the remit of the Directive, therefore, does not apply in this scenario.277 Even though the 
element of selectivity has been confirmed by the Court to be part of a public contract, 

275 The CJEU referred to the free movement principles, equality, non-discrimination, mutual recognition, 
proportionality and transparency. CJEU, 2 June 2016, Dr. Falk, par. 34.

276 CJEU, 2 June 2016, Dr. Falk, par. 38.
277 Noguellou 2014, p. 28.
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a broad and unqualified application of this element to future cases would unnecessarily 
restrict the remit of Directive 2014/24/EU and cause undesirable inconsistencies in the 
Directive. Consequently, economic operators, including social institutions, that are part 
of such authorisation systems can be ‘authorised’ to deliver services directly without a 
contracting authority having to apply Directive 2014/24/EU.

3.2.1.1.4. Duty to perform and enforceability

The contractual clauses of an agreement, such as the terms of delivery, the minimum 
level of quality, or the circumstances under which termination of a contract is allowed 
also bring about the question if a public contract requires the stipulation of a duty to 
actually perform the obligations of a contract. It is argued that such a duty must be 
present. Without such a duty, the relationship between two parties appears more in 
line with the grant of an authorisation scheme or subsidy without the need to actually 
perform the respective services, works or to deliver the supplies.278

The relevance of this duty was confirmed by the CJEU in its answer to the third 
and fourth preliminary questions in the case of Helmut Muller, which facts are also 
discussed further below in Section 3.2.1.2.279 The Court ruled that the performer of a 
work must indeed be under such a duty to perform its obligations. In this case, it meant 
that the contractors had to be obligated to carry out the works that were the subject 
of a public works contract.280 The Court concluded that the concept of a contract is 
based on the premise that the contractor undertakes to carry out the service in return 
for remuneration. Advocate-General Mengozzi argued that ‘it would obviously be 
inconsistent with that characteristic to accept that, after being awarded a contract, a 
contractor could, without any repercussions, simply decide unilaterally not to carry out 
the specified work.’281 The Court followed this argument, which means that there must 
be a duty to perform for a public contract to exist. In this case, it was common ground 
between the parties that the purchaser of the land was not under any obligation to build 
on it.282 However, it is irrelevant if this duty is fulfilled through direct performance of 
a contractor or through subcontractors.283 Also, this case concerned a public works 
contract and focused on the role of the contractor. Nonetheless, it appears justified 
to also demand that a contracting authority is under such a duty given the Court’s 
emphasis on the reciprocity of a contract, which is further discussed below in relation 
to the interpretation of ‘for pecuniary interest’.284 

278 Defining the line between a public contract and a subsidy becomes more difficult when the latter does 
require the recipient of a subsidy to provide the subsidized service. 

279 CJEU, 25 March 2010, Helmut Müller.
280 For an application of this concept in Dutch case law, see Rechtbank Arnhem (District Court), 25 January 

2010. Appeal Arnhem 26 April 2011, par. 4.6. The absence of a duty to realize a construction project 
deemed the concept of public contract inapplicable in this case. 

281 Opinion of A-G Mengozzi, 17 November 2009, Helmut Müller, par. 77.
282 Opinion of A-G Mengozzi, 17 November 2009, Helmut Müller, par. 74.
283 Also see, CJEU, 12 July 2001, Scala, par. 90; CJEU, 18 January 2007, Auroux, par. 44.
284 Opinion of A-G Mengozzi, 17 November 2009, Helmut Müller, par. 76. He already referred to both public 

works concessions and public works contracts.
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The logical consequence of a duty to perform is the enforceability of an agreement. It 
is argued that this duty also requires a party to an agreement to be able to enforce the 
clauses of a contract. This is confirmed by CJEU in Helmut Muller, which considered 
that the obligations of the contract must be legally binding and enforceable. The Court 
has not paid more attention to this requirement in its following rulings. This means that 
it is currently unclear how enforceability must be interpreted. It is argued that this must 
mean that the parties to an agreement have the possibility to ensure that the agreed 
mutual acts of performance and the created obligations on both ends of the agreement 
are met. Advocate-General Mengozzi implicitly criticized the referring national court 
for its question in relation to enforcement ‘since it is impossible to find any indication 
to that effect in the Directive.’285 The CJEU followed this conclusion and deferred the 
question: ‘in the absence of rules provided for under European Union law, and in 
accordance with the principle of procedural autonomy, the detailed rules governing 
implementation of those obligations are a matter for national law.’286 I will deal with this 
further in Chapter 4, Section 2.3.2. 

Despite the Court’s hesitance to impede the national procedural autonomy, further 
clarification would be welcomed in relation to the extent of enforceability. Some 
language versions of Directive 2014/24/EU refer specifically to enforcement by the 
Courts (Italian: in sede giurisdizionale, Danish: gældende ved domstolene, Dutch: in 
rechte kunnen worden gevorderd or French: leur exécution doit pouvoir être réclamée en 
justice), whereas the English version appears more general (English: legally enforceable). 
It is argued that a broad interpretation of this requirement must be adopted at the 
national level, due to the procedural autonomy of the Member States. Generally, there 
are various options to ensure enforcement of a contract in practice.287 Reference must 
be made to the deterrent effect of potentially ending a contractual relationship, the 
risk of reputational damage, organizational enforcement through third-party audits, 
technology that monitors the contractual clauses, and – of course – national contract 
law. The Court’s reasoning appears to refer particularly to the last element, given its 
reference to ‘legally’. In addition to enforcement by the national courts, this could also 
include enforcement alternatives that are preferred by the parties to an agreement, such 
as alternative dispute resolution methods including arbitration and mediation. It is 
uncertain, however, if this includes enforcement of obligations on a more structural 
basis, such as through national supervisory authorities.288 It is clear, however, that this is 
currently not the standard interpretation of this requirement in the Netherlands, which 
requires enforcement by the Courts. 

285 Opinion of A-G Mengozzi, 17 November 2009 Helmut Müller, par. 79.
286 CJEU, 25 March 2010, Helmut Muller, par. 59-63.
287 OECD 2011, pp. 17-19.
288 In relation to Chapter 5, it is interesting to consider that, if the uncertainty relating to the content of the 

term State was to be concluded in favour of an approach that argues that the State consists of multiple 
contracting authorities, it would then seem probable that the latter manner of enforcement could also be 
included under ‘enforceability’ of a public contract, given the frequent impossibility of enforcing a contract 
before the courts if both contracting authorities are part of the same legal personality. Alternatively, other 
legal review possibilities before the Courts must be created.
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3.2.1.2. A relationship for pecuniary interest

As described by Directive 2014/24/EU, the final condition of a public contract is that 
it must be ‘for pecuniary interest’. Similarly to the other criteria discussed above, this 
criterion must also be interpreted broadly.289 This means that there must be reciprocity 
in the form of the material exchange of consideration.290 In the simplest form, this 
means that (1) a service, work or supply is provided for (2) a certain consideration. 
This reciprocity requires both the contracting authority and the party it contracts 
with to benefit from the arrangements that are concluded. The material scope of this 
requirement, however, is much broader than simply a monetary consideration as is 
illustrated by the CJEU’s case law discussed below. 

The CJEU interpreted this requirement from the perspective of the contracting 
authority in Helmut Muller, which was discussed before in Section 3.2.1.1.4.291 The 
preliminary questions of the Oberlandesgericht Dusseldorf (Higher Regional Court of 
Dusseldorf) aimed to clarify the pecuniary nature of a public works contract. In 2006, 
the Bundesanstalt, which was a German federal agency, planned to sell a property (the 
so-called Wittekind Barracks) that had formerly served as army barracks. The role of 
this federal agency was to administer public property. The future use of the property 
played an important role in this procedure, because the plans of the interested parties 
had to be agreed on in advance with the municipality of Wildeshausen. This municipality 
ended up preferring the bid of GSSI GmbH. An important circumstance was that the 
decision of the municipality was not binding, because it could not lawfully give binding 
undertakings on building use or restrict its discretion. Also, the sales contract did not 
contain any reference to future use of the property. Another bidder, Helmut Muller, 
appealed and claimed that the EU public procurement rules had to be followed as it 
concerned a publicworks contracts. In its ruling, the Court discussed the relationship 
between the purchaser of public land (GSSI GmbH) and the public authority with 
town-planning powers (the municipality). It confirmed that the sale of land by the 
Bundesanstalt fell outside the scope of EU public procurement law, because it concerned 
the sale of land instead of procurement. For this purpose, the Court considered that a 
public works contract entails that the contracting authority receives services in return 
for a consideration. The service consists of the realisation of works from which the 
contracting authority aims to benefit.292 This judgment clarified that this benefit must be 
a direct economic benefit, by which it followed the position of the Dutch government 
in these proceedings.293 This means that is not necessary that the benefit of concluding 
a public contract only takes on the form of the acquisition of a material or physical 

289 Opinion of A-G Kokott, 15 June 2006, Aroux, par. 57. 
290 Opinion of A-G Cosmas, 1 July 1999,Teckal, par. 57; Opinion of A-G Trstenjak, 23 May 2012, Asl di Lecce, 

par. 30.
291 Eleftheriadis 2011, pp. 43-55; Brown 2010, pp. 125-130. 
292 CJEU, 12 July 2001, Scala, par. 77; CJEU, 18 January 2007, Auroux, par. 45.
293 The Advocate-General in this case took a broader view by stating that there must be a strong and direct 

link between the public authority and the work or works to be executed. He continued by emphasizing 
that an immediate economic benefit is only one way in which such a link can be created. It would also 
arise when the works were the result of an initiative taken by the authority. Opinion of A-G Mengozzi, 
17 November 2009, Helmut Müller, par. 59.
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object. Examples of such a benefit can be found in the situation where the contracting 
authority becomes the owner of the works, where the contracting authority holds a legal 
right over the use of the works so that they can be made available to the public, or where 
it receives economic advantages that can derive from the future use or transfer of the 
work if it has contributed financially to the realisation of the work or if it had taken on 
the economic risk were the work to be an economic failure.294 

In these proceedings before the CJEU, the question was raised if this criterion is also 
satisfied if the intended work is to fulfil an objective in the public interest, such as the 
development or coherent planning of part of an urban district. The Court concurred 
with the German government and concluded that the requirement of direct economic 
benefit is not satisfied if it solely concerns the exercise of regulatory urban planning 
powers by a contracting authority, which was the case in these proceedings.295 It is not 
the purpose of these powers to obtain a contractual service or immediate economic 
benefit for the contracting authority.296 

As stated before, pecuniary interest requires reciprocity. In addition to the direct 
economic benefit on the part of the contracting authority, this means that a public 
contract requires consideration to exist for the economic operator or contracting 
authority performing the contract. In Auroux, the CJEU considered that a public works 
contract had to refer to consideration paid to the contractor on account of the execution 
of works intended for the contracting authority. In this respect, the Court clarified that 
this requirement does not only refer to the need to involve remuneration. It is sufficient 
if a consideration can be traced back to a monetary or economic value.297 Pecuniary 
interest may therefore mean that an economic operator receives a reimbursement of 
its costs or that a contractor’s remuneration consists of the transfer of land or property 
by the contracting authority.298 Alternatively, as was the case in Auroux, consideration 
can also come in the form of income from third parties for the sale of the constructed 
works.299 In this case, the construction project of a leisure centre was partially for the 
benefit of the municipality of Roanne, but other parts of the project could be sold to 
third parties. The latter elements could allegedly also be extended to gain benefits 
from citizens. Finally, it can also be argued that pecuniary interest is also present when 
losses are covered, when payment of certain monetary obligations are not upheld,300 tax 
benefits are granted, a lower than reasonable price is accepted,301 or commitments are 
made to make specific contributions to the financing of the project.302 

294 CJEU, 25 March 2010, Helmut Müller, par. 49-53. Also see Opinion of A-G Mengozzi, 17 November 2009, 
Helmut Müller, who concurs generally in par. 55-58.

295 CJEU, 25 March 2010, Helmut Müller, par. 55-57.
296 This is consistent with the Court’s position in CJEU, 15 January 1998, Mannessman, par. 32. CJEU, 

11 January 2005, Stadt Halle, par. 26.
297 Also see, the Explanatory Memorandum, Aanbestedingswet 2012 (Dutch Public Procurement Act 2012). 
298 Guide to the Community Rules of public works contracts other than in the water, energy, transport and 

telecommunications sectors, Directive 93/37/EEC, p. 11. One could also question if an immaterial right 
or an added value to a greater public interest could be sufficient to fulfil this criterion.

299 CJEU, 18 January 2007, Auroux, par. 45.
300 CJEU, 12 July 2001, Scala, par. 80-85.
301 Rechtbank Den Haag (District Court), 24 September 2008, Noordwijk.
302 Opinion of A-G Kokott, 15 June 2006, Auroux, par. 57. 
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Finally, Advocate-General La Pergola argued in BFI/Arnhem that it would be less 
likely for a contract to exist if the economic operator made no profit. In this case, ARA 
had concluded an agreement with multiple municipalities for the collection of waste. 
In return for its services, ARA’s costs were covered, but no profit was added to those 
costs. It is argued that this should not make a difference in the assessment of a public 
contract, because economic operators can be inclined to perform services, construct 
works, or supply products to gain a reference that can be used to win future contracts or 
to offset day-to-day operation costs for equipment or personnel that would otherwise 
not be deployed. This means that profit as such is not the only reason to conclude a 
public contract. However, it does appear correct to apply La Pergola’s argument that 
a consideration must be set in ‘advance and in abstract terms.’303 It appears likely that 
for a pecuniary interest to exist, it must be clear from the outset how payment (if any) 
will take place and how substantial a contribution from a contracting authority to the 
provider will be.

To conclude, the functional nature of a public contract as an EU concept has significant 
consequences for its interpretation, which must occur on a case-by-case basis. It means 
that each case must be considered by taking into account the relevant circumstances 
and consequences of a contractual agreement in practice. The CJEU and the national 
courts are consequently placed into a position in which they need to balance this 
flexibility with legal certainty. In this Section, it was argued that a public contract must 
be an agreement concluded in writing between two or more contracting authorities or 
economic operators for pecuniary interest.304 The agreement must be bilateral, selective 
and constitute a concordance of wills. Both parties must be able to exert a degree 
of discretion whilst agreeing to the terms and conditions of an agreement, which is 
exemplified by the existence of – even though limited – negotiations and must result in 
mutual acts of performance and the creation of rights and obligations. Finally, pecuniary 
interest is to be interpreted broadly and must exist for all parties to the agreement. 

3.2.2. Understanding the criteria of a concession contract

Concession contracts are substantially similar to public contracts. Still, these contracts 
are, different, because the risk of operations is transferred from the contracting 
authority305 to the concessionaire, who receives the concession.306 In addition, the 
consideration for the concessionaire concerns the right to exploit the works or services. 
Despite the possibility for additional monetary compensation, this means that third 
parties that use the works or services are often responsible for creating the required 
remuneration to compensate for the operational costs and generate possible profits. 
These contracts are frequently used in relation to multi-storey car parks, road and rail 
transport, motorway maintenance and construction, or in-house catering services. 

303 Opinion of A-G La Pergola, 19 February 1998, BFI/Arnhem, par. 34. The CJEU did not discuss the 
concept of public contract in its answers to the preliminary questions in this case.

304 Interestingly enough, a verbal contract is also enforceable under the Dutch Civil Code. 
305 As stated before, contracting entities are not discussed separately. 
306 Also see Recital No. 18 Directive 2014/23/EU. See the work of Van Garsse, and most recently Van Garsse 

2014.
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A study by the European Investment Bank, which states that 60% of all public-private 
partnerships are concessions, reconfirmed the importance of this instrument for the 
provision of services in the MS.307 This is particularly true for the UK, France, Spain and 
Italy, who all have a long tradition of using concessions to organise services. This means 
that concession contracts are used as legal instruments to arrange for cooperation in the 
public sector. It is therefore relevant to discuss the remit of these instruments in relation 
to EU public procurement law. 

The award of concession contracts is regulated by Directive 2014/23/EU, which means 
that it concerns a legal framework different to that of public contracts. Following 
the EU Commission’s consultation in 2004, it was generally recognised that much 
legal uncertainty existed in relation to the award of concession contracts.308 Directive 
2014/23/EU was introduced to enhance such certainty, to remove obstacles to trade and 
to overcome distortions in the functioning of the internal market.309 This Directive was 
the first to establish a single legal framework that applies to the award of concession 
contracts.310 The preceding Directive 2004/18/EU only covered the award of works 
concessions, whereas service concessions fell outside its remit.311 However, the award 
of the latter type of contracts still had to abide by the obligations of the fundamental 
freedoms, if it concerned service concessions with a cross-border interest. The influence 
of these freedoms is still present for public or concession contracts with a value below 
the EU thresholds with a cross-border effect.312 In relation to service provision by 
contracting authorities based on concession contracts, it is important to discuss the 
ratio materiae of this new Directive by considering the characteristics of a concession 
contract.

Despite the EU Commission’s first attempt at defining a concession contract in the 
coming about of Directive 92/50/EC, it was not until Directive 2004/18/EC that a 
definition for a concession contract was introduced in EU secondary law.313 Directive 
2014/23/EU took the next step by including a definition for both works concessions 
and services concessions and including them under the applicable rules of EU public 
procurement.314 Given the focus of this research on service provision by contracting 
authorities, service concessions are defined as ‘a contract for pecuniary interest 
concluded in writing by means of one or more contracting authorities or contracting 
entities entrust the provision and the management of services other than the execution 
of works referred to in point (a) to one or more economic operators, the consideration 

307 Kappeler & Nemoz 2010; European Investment Bank 2005.
308 EU Commission 2004; EU Commission 2005; Recital No. 18 Directive 2014/23/EU.
309 Recital No. 1 Directive 2014/23/EU.
310 Neergaard 2007, pp. 387-409.
311 The EU Commission was in favour of including these concessions during the coming about of the 2004 

Directives. Wauters 2015, p. 60.
312 CJEU, 7 December 2000, Telaustria; CJEU, 21 July 2005, Coname; CJEU, 13 April 2010, Wall.
313 Article 1(4) Directive 2004/18/EC ‘Service concession is a contract of the same type as a public service 

contract except for the fact that the consideration for the provision of services consists either solely in 
the right to exploit the service or in this right together with payment”. Article 17 of the same Directive 
explicitly excluded service concessions from its scope. This Directive did provide for a basic regime 
applicable to the award of works concessions. Article 56-61 Directive 2004/18/EC.

314 Risvig Hansen 2012, at p. 237.
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of which consists either solely in the right to exploit the services that are the subject of 
the contract or in that right together with payment.’

From the definition of a service concession, it can be distilled that a contract must be 
(1) concluded in writing, (2) to concern the entrustment by one or more contracting 
authorities315 or contracting entities316 to one or more economic operators of (3) the 
execution of works or the provision and the management of services (4) for pecuniary 
interest in which the consideration consists (5.1) solely in the right to exploit the works 
or services or (5.2) in that right together with payment.317 

Similar to the discussion about public contracts, the defining elements of a service 
concession must be interpreted in a functional way. National interpretations of a 
concession contract do not prevail, because a concession contract is an EU concept.318 
Concession contracts must therefore be judged by the nature of their content, and not 
solely by the particular label that national authorities place on them.319 Given the overlap 
between the concepts of public contract and concession contract, substantial reference 
is made to the previous sections about public contracts with regard to the first three 
elements.320 Therefore, the characteristics of bilateralism,321 concordance of wills,322 the 
duty to perform and the relevance of enforceability323 appear to be equally relevant for 
concession contracts. 

More attention must be paid, however, to the parts where concession contracts 
significantly differ from public contracts. This relates to the interpretation of 
‘consideration’ and ‘the transfer of risk’.

315 The definition of contracting authorities is found in Article 6 Directive 2014/23/EU and overlaps with the 
definition of contracting authority in Directive 2014/24/EU. 

316 The definition of contracting entities is found in Article 7 Directive 2014/23/EU, but is not further 
discussed.

317 Article 5(1)(a-b) Directive 2014/23/EU. Also see Recital No. 12 Directive 2014/23/EU: ‘It is also stressed 
that the mere financing of an activity which is frequently linked to the obligation to reimburse the 
amounts received where they are not used for the purposes intended, does not fall under the scope of this 
Directive.’

318 CJEU,18 July 2007, Commission v Italy, par. 31; CJEU, 15 October 2009, Acoset, par. 38; CJEU, 10 March 
2011, Passau, par. 23.

319 Also see, Explanatory Memorandum, Aanbestedingswet 2012 (Dutch Public Procurement Act 2012), 
p. 12.

320 As also confirmed by in CJEU, 10 September 2009, Eurawasser, par. 42-43.
321 The definition of a concession contract also requires multiple parties to an agreement.
322 The underlying concept of agreement, which was relevant in the case of public contracts, also applies to 

concessions.
323 See for instance: CJEU, 13 October 2005, Parking Brixen; CJEU, 10 September 2009, Eurawasser. The 

Explanatory Memorandum of the Aanbestedingswet 2012 (Dutch Public Procurement Act 2012) (p. 13), 
therefore, considers that a municipal permit without a duty to perform is not a concession contract, 
which falls under Directive 2014/23/EU.
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3.2.2.1. The right to perform and financial payment

A concession contract distinguishes itself from a public contract with respect to the 
source of consideration for the provider.324 The consideration regarding a public contract 
is paid directly by a contracting authority to the provider,325 whereas the concessionaire 
is compensated by the contracting authority by the right to exploit a service or works, 
which can still be combined with a financial payment. The right to exploit provides the 
provider with an opportunity to collect payment from third parties, which consequently 
fulfils the requirement for consideration.326 

In Parking Brixen, the CJEU confirmed that – because the service provider is not paid 
directly by the contracting authority – this means that the provider assumes the risk of 
operating the services.327 In this case, it meant that the operator of a parking lot was able 
to collect usage payments from people parking their cars in the parking lots.328 Given 
the repetition of the CJEU of this interpretation in Eurawasser, it can be concluded that 
consideration exists if a concessionaire is able to collect payment from third parties.329 

As Advocate-General Mazak concluded in the Passau case, the interference of ‘some 
intermediary’ does not influence the fact that third parties pay a financial consideration.330 
In the Passau case, social solidarity institutions were involved in setting the level of 
payment by third parties. These parties were still responsible for paying consideration, 
which meant that the Court also decided that this criterion had been fulfilled.331 Also, 
it is irrelevant whether public or private law governs the method of payment of the 
consideration. In Eurawasser, the CJEU considered a payment method of users of the 
distribution of water that was governed by private law. The Court reinforced its stance 
on the irrelevance of how the national legal order wishes to arrange for certain matters 
by law.332 

3.2.2.2. Transferring risk to the concessionaire

In addition to the relevant aspects of consideration discussed above, a concession 
contract requires a transfer of risk from the contracting authority to the concessionaire. 
The concessionaire must take on the risk of operation of a service, otherwise the 

324 CJEU, 6 April 2006, ANAV; CJEU, 13 April 2010, Wall.
325 CJEU, 13 October 2005, Parking Brixen, par. 39; CJEU, 18 July 2007, Commission v Italy, par. 33.
326 CJEU, 7 December 2000, Telaustria, par. 58; CJEU, 10 September 2009, Eurawasser, par. 57.
327 CJEU, 13 October 2005, Parking Brixen, par. 40.
328 However, in Commission v Italy, the Court changed this phrase into the need for ‘remuneration consisting 

of the right of the provider to exploit its own service’. CJEU, 18 July 2007, Commission v Italy, par. 34; 
CJEU, 15 October 2009, Acoset, par. 39; Opinion of A-G Mazak, 9 September 2010, Passau, par. 23.

329 CJEU, 10 September 2009, Eurawasser, par. 42. Direct remuneration, however, may also mean that a 
concession contract applies. The CJEU has developed ‘subsidiary criteria’ for a situation where there is 
direct remuneration by the contracting authority, but the right is exercised in a different way. See, for 
instance, CJEU,27 October 2005, Contse and Others, par. 22. CJEU, 11 June 2009, AOK Rheinland, par. 71.

330 Opinion of A-G Mazák, 9 September 2010, Passau, par. 34. 
331 CJEU, 10 March 2011, Passau, par. 28.
332 CJEU, 10 September 2009, Eurawasser, par. 55.
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agreement must be qualified as a public contract.333 As Advocate-General Villalón 
argues: ‘Ultimately, however, this difference [in remuneration] comes down to the 
question of the risk associated with the uncertain outcome of a legal transaction which 
was entered into by each of the parties in their own interests’.334 This means that if 
consideration concerns the right to exploit a service or works, the provider must take 
on the risk of operation. The consequence of this transfer is that the concessionaire also 
has more discretion to operate a service.

Given the absence of a reference to a ‘transfer of risk’ in the definition of a concession 
contract, the CJEU has clarified what it deems ‘a transfer of risk’ in three cases that have 
since provided the standard reasoning of the Court in concession cases. In 2009, the 
CJEU was asked to interpret the difference between a service contract and a concession 
contract, and more particularly, the concept of transfer of risk.335 The Eurawasser case 
concerned the interpretation of this concept under Directive 2004/17/EC. WAZV 
Gotha, an association of municipalities, intended to award a service concession for the 
distribution of water and the disposal of sewage after following a ‘non-formal’ tendering 
procedure. It assumed that the award of a service concession in this specific field of 
water management fell outside the scope of this Directive.336 Eurawasser, a company that 
took part in this procedure, appealed nonetheless, and claimed that the contract was in 
fact a service contract, which meant that the respective obligations of Directive 2004/18/
EC had to be applied. This appeal allowed the Court to further reason concerning what 
it deemed to constitute a transfer of risk and what standard of assessment had to be 
adopted. The parties involved brought forward a plethora of interpretations. WAZV 
Gotha argued that performance itself already constituted risk, whereas the Czech 
government, amongst other things, argued that not all the risk had to be assumed by the 
concessionaire, but merely a ‘predominant share’. Germany claimed that the risk must 
not be ‘marginal’, and the Commission argued in favour of ‘significant risk’, which would 
not necessarily only concern financial risks run on the open market. Finally, Eurawasser 
argued that risk could not be transferred at all in this case. It appears that it based this 
argument on the fact that the prospective service provider was limited by law in the 
amount of contribution it could ask for its services from third parties, that the technical 
installations had to be leased from WAZV Gotha and not provided by themselves, that 
connection to the network was likely to become compulsory, and that WAZV would 
forward the subsidies it received to the concession holder, if legally possible. This was in 
line with the argument of Eurawasser and the Commission argued that the supplier had 
to assume financial risk of operating the service. 

The CJEU concluded that risk is inherent in the economic operation of a service, and that 
risk had to be transferred, since otherwise it would concern a public service contract. 
However, this does not mean that risk must always be significant. The Court supported 
this by three arguments.337 Firstly, the detailed rules of public law and increased 

333 CJEU, 10 September 2009, Eurawasser, par. 59-68; CJEU, 10 March 2011, Passau, par. 44.
334 Opinion of A-G Cruz Villalón, 7 July 2011, Norma-A, par. 45.
335 CJEU, 10 September 2009, Eurawasser. 
336 Article 18 Directive 2004/17/EC.
337 These arguments were reiterated in the Latvian case of CJEU, 10 November 2011, Norma-A, par. 46-48.
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supervision under which the concessionaire would operate would reduce the negative 
impact on competition and a need for transparency. Secondly, the Court stressed the 
leeway that contracting authorities must have whilst providing services, even if the risk 
is limited. Thirdly, it would be unreasonable to ask a contracting authority to create 
conditions that were more competitive and involve greater risk than those that exist 
in a sector, particularly as it has no influence to change the applicable rules.338 The 
Court concluded that it must concern all, or at least a significant share of the operation 
risk. The conclusion of the Court is not completely clear, given its previous rejection 
of ‘significant’ as a benchmark. For this reason, it must be assumed that, due to the 
addition of ‘share’, the Court has attempted to clarify that the transfer of risk must be 
substantial, but it can vary in specific cases what this actually means.

Directive 2014/23/EU has included this conclusion of the CJEU in its preamble and 
has attempted to further explicate the types of risks involved. This Directive now refers 
to the operational risk of exploiting those works or services, encompassing demand 
or supply risk or both. It reconfirms that the operating risk must stem from factors 
that are outside the control of the parties. It distinguishes between ‘demand risk’, which 
determines the uncertainty of demand for works or services or ‘supply risk’, which 
concerns the uncertainty that supply will not match demand.339 

After the CJEU’s judgment on the level of operational risk in Eurawasser, it reasoned 
further in two cases on the types of risk that can actually fulfil the required transfer 
of risk. In Passau, the municipal authority transferred the complete technical, 
administrative and financial implementation of the rescue services. In this case, the 
CJEU reconfirmed the arguments presented above in Eurawasser. Unlike Advocate-
General Mazak, who referred to the national court for further interpretation of this 
ruling,340 the Court further considered that the risk of the economic operation of the 
service must be understood as the risk of exposure to the vagaries of the market.341 
This may consist in the risk of competition from other operators, the risk that the costs 
of operating the services will not fully meet demand, the risk that those liable will be 
unable to pay for the services provided, the risk that the costs of operating the services 
will not be met by the revenue, or the risk of liability for harm or damage resulting from 
an inadequacy of the service.342 In this matter, the Court excluded bad management 
from the risks of operation.343 

In the Eurawasser case, the CJEU considered that sufficient risk had been transferred. 
The usage fees of the services were not determined unilaterally by the emergency services 
provider, but were the result of an agreement with the social security institutions. Those 
negotiations with uncertain outcomes provided the first level of risk in this case. Given 
the incentive of these institutions to negotiate the lowest price possible, it also runs the 
risk of being unable to cover all its expenses. Also, it cannot easily switch operations 

338 Recital No. 19 Directive 2014/23/EU.
339 Recital No. 19-20 Directive 2014/23/EU.
340 Opinion of A-G Mazák, 9 September 2010, Passau, par. 36-38.
341 Recital No. 20 Directive 2014/23/EU refers to ‘real exposure to the vagaries of the market’. 
342 CJEU, 10 March 2011, Passau, par. 37; reconfirmed in CJEU, 10 November 2011, Norma-A, par. 45-49.
343 CJEU, 10 March 2011, Passau, par. 38.
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by terminating the contract, given the specific nature of its services. Financial risk was 
further enhanced by the fact that Bavarian law also did not guarantee full coverage 
of the operator’s costs, which meant that any deficits would need to be solved by the 
provider. Any difference between the actual costs and the estimated costs would only be 
dealt with in the negotiations of the next year. This would also mean that it would not 
provide a guarantee of full compensation. Finally, unlike insured users of emergency 
services, the payments of uninsured users of its services posed an additional liability.344 
 
An important part of the assessment of a transfer of risk is the fact that an alleged 
concessionaire is compensated for its unexpected losses. If this is stipulated in the 
awarded contract or provided for by the governing law, it is unlikely that a contract 
qualifies as a concession contract. In Norma-A, the CJEU considered the substantial 
extent of compensation for the concessionaire Ludzas autotransporta uzņēmums SIA, 
who would be providing public bus services in the city and district of Ludza, to be 
too significant for the contract to be a service concession.345 Amongst other things, 
the essential costs that exceeded the income obtained, the costs incurred through the 
application of tariffs by the mandating authority, and lost revenue due to a reduction of 
the transport price by the mandating authority, would all be compensated in this case.346 
Despite the claims of the Latvian government and the defendants, who argued that 
many costs were not compensated and that the available funds for compensation were 
reduced,347 the Court concluded that there was no transfer of risk in this scenario.348 It 
appears that this ruling inspired the preamble of Directive 2014/23/EU, which states that 
the potential estimated loss must, therefore, not be ‘nominal or negligible’. It nonetheless 
clarifies that, if the recoupment of investments and costs depends on the demand for 
a service or asset, the Directive can still apply.349 For this reason, the financial risk of a 
provider is important to consider when assessing if a concession contract exists.

4. EXEMPTIONS FROM THE SCOPE OF EU PUBLIC PROCUREMENT LAW 

Even though contractual agreements that fall under its ratio personae and materiae of 
EU public procurement law must abide by its obligations, exemptions may apply. In 
the context of service provision by public authorities, which is often accommodated 
through exemptions, it is important to consider their interpretative method, whether a 
general exemption exists, and on whom the burden of proof lies. 

344 CJEU, 10 March 2011, Passau, par. 39-47.
345 CJEU, 10 November 2011, Norma-A.
346 CJEU, 10 November 2011, Norma-A, par. 50-55.
347 CJEU, 10 November 2011, Norma-A, par. 56.
348 Also see the crystal-clear assessment of Advocate-General Cruz Villalón in this case, who concurred with 

the Court.
349 Recital No. 18 Directive 2014/23/EU.
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4.1. The need for strict interpretation of exemptions

Directive 2014/24/EU contains various articles that limit its application, such as that 
contracts may be reserved for sheltered workshops350 or that a lighter regime exists for 
social services.351 These partial exemptions can – for instance – be justified by the fact 
that the economic operators involved cannot compete properly with other economic 
operators, but do provide relevant services for society, or that applying a full competitive 
regime to certain services does not accrue the same benefits when compared to other 
types of procurement. 

Full exemptions require further scrutiny, because their impact is more substantial. 
In Chapters 6-9, I will consider three examples of such exemption (institutionalised 
exemption, non-institutionalised exemption, and exclusive rights), which exempt service 
provision by public authorities from EU public procurement law. Advocate-General Stix 
Hackl argued, whilst considering an exemption in Stadt Halle, that a general limitation 
must apply by stating that ‘it must be stressed that non-applicability of the directives in 
question remains the exception.’352 Full excemptions therefore constitute the exception, 
thereby raising the threshold for their application.

In this line of thought, a consistent line of case law of the CJEU has also confirmed how 
exemptions must be interpreted. In Stadt Halle, the Court stated that ‘any exception 
to the application of that obligation must consequently be interpreted strictly.’353 In 
following cases, the Court repeatedly stressed the obligation of strict interpretation, 
which ties in with the above thoughts on competition.354 Its underlying reasoning is 
found in Advocate-General Cosmas’ hesitant approach towards exemptions, stating that 
‘to accept that it is possible for contracting authorities to have recourse, for the supply of 
goods, to separate entities over which they maintain either absolute or relative control, 
in breach of the relevant Community legislation, would open the floodgates for forms 
of evasion contrary to the objective of ensuring free and undistorted competition which 
the Community legislature seeks to achieve through the coordination of procedures for 
the award of public supply contracts.’355 It is clear that excessively broad interpretations 
of exemptions encompass the risk of evasion of the rules on EU public procurement. In 
addition, a strict interpretation is necessary due the fact that exemptions take away from 
the main objective of EU public procurement law: the creation of an internal market for 
public procurement. The more contractual agreements are exempted, the less possible 
it is for an EU market to be created. This obligation is emphasised by the fact that the 
advantages of competition and the creation of a level playing field, discussed above, have 
been set aside, which raised the need for a coherent justification of an exemption.

350 Art. 20 Directive 2014/24/EU.
351 Art. 74-76 Directive 2014/24/EU.
352 Opinion of A-G Stix Hackl, 23 September 2004, Stadt Halle, par. 53.
353 CJEU, 11 January 2005, Stadt Halle, par. 46. 
354 It can be assumed that ‘narrowly’ in CJEU, 13 November 2008, Coditel refers to the same as ‘strictly’ 

in CJEU, 11 January 2005, Stadt Halle, CJEU, 13 October 2005, Parking Brixen, CJEU, 11 May 2006, 
Carbotermo and CJEU, 8 May 2004, Datenlotsen.

355 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 65.
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4.2. No general exemption for the public sphere

Although it is often still presented as an argument in legal proceedings, it must 
be emphasized that there is no general exemption for awards of public contracts or 
concession contracts that occur solely between contracting authorities or more generally 
between public authorities. Early on, Advocate General La Pergola had argued in BFI/
Arnhem in favour of such a broad exemption.356 The Advocate-General argued that all 
‘organisational arrangements chosen by a public authority’, which seemingly included 
all types of service provision by public authorities (e.g. self-supply, institutionalised 
cooperation and non-institutionalised cooperation), should be exempted from EU 
public procurement law’s obligations. The contractual relationship with a ‘private 
individual’, however, which seems to refer to economic operator, would fall within its 
scope. It is clear, however, that the CJEU did not desire this type of interpretation.357 

Nevertheless, these arguments have often been raised before the CJEU. It must be said, 
however, that these arguments were often quite vague and mostly concerned a general 
appeal based on the fact that an award of contract occurred in the ‘public sphere’ or was 
in ‘the public interest’ and, therefore, fell outside the scope of EU public procurement 
law. In Commission v Germany, it concerned a cooperation between four German 
Landkreise, which had decided to join forces for waste management services and, for 
that purpose, had contracted Stadtreinigung Hamburg.358 In 2009, the Federal Republic 
of Germany argued, and was joined by the Netherlands, before the Court that this 
contract was ‘a culmination of a transaction internal to the administrative authorities’, 
which fell outside the scope of Directive 92/50/EC. The Court – rightly – did not take 
any notice of this argument. This conclusion also ties in with the argument discussed 
above that bilateralism in relation to a public contract or concession contract can 
also concern contractual relations between multiple contracting authorities, thereby 
making their public nature irrelevant for the application of EU public procurement 
law. To conclude, the Court’s case law until now has not recognized a general express 
exclusion for service provision by public authorities, which is also confirmed by the 
2014 Directives on public procurement.359

4.3. The burden of proof rests on those who invoke the exemption

When considering exemptions of EU public procurement law, the allocation of the 
burden of proof is of importance. It concerns the question who must prove the existence 
of exceptional circumstances. The CJEU has been clear on this aspect, and rightly so. 
It considered in Stadt Halle that, following the strict interpretation of an exemption,  

356 Opinion of A-G La Pergola, 19 February 1998, BFI/Arnhem, par. 37: ‘the question of a public authority’s 
freedom to organise itself in the way best suited to meet the community’s requirements need not, I think, 
detain us. The organisational arrangements chosen by a public authority must not allow the application of 
provisions designed to govern the quite different and well-defined situation in which a private individual 
provides a service for a public authority in return for remuneration.’

357 Wiggen 2011, p. 164.
358 This case is further discussed in the context of the non-institutionalised exemption in Chapter 7.
359 Arrowsmith 2014, p. 499. 
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‘[...] concerning recourse to a negotiated procedure without the prior publication of a 
contract notice, that Article 11(3) of Directive 92/50, which provides for such a procedure, 
must, as a derogation from the rules intended to ensure the effectiveness of the rights 
conferred by the EC Treaty in relation to public service contracts, be interpreted strictly 
and that the burden of proving the existence of exceptional circumstances justifying the 
derogation lies on the person seeking to rely on those circumstances [...]’.360 

As a consequence, when justifying an exemption from EU public procurement law, the 
burden of proof lies on the person seeking to rely on those circumstances, which is 
in accordance with general EU law.361 When it concerns service provision by public 
authorities, it lies on these authorities wishing to be exempted from this field of law. A 
contrary conclusion would have negative consequences. The obligations following from 
the transparency principle do not need to be upheld when an exemption applies. As a 
consequence, this means that no announcement is made of a future award of contract, 
because service performance is not placed on the market. This can have a negative side-
effect in terms of legal protection, because it will be difficult for economic operators to 
challenge the legality of an exemption when it is unknown to them that an exemption 
has been applied.362 Whereas the former provider or other economic operators through 
hearsay or via the media would find out about service performance by public authorities, 
transparency could be improved by also publishing the intention of a public authority to 
apply an exemption. This would be a limited additional administrative burden to solve 
this issue. 

5. CONCLUDING REMARKS

This chapter has considered the content and scope of EU public procurement law, which 
aims to establish an internal market for public procurement. In addition to pursuing 
national objectives, this field of law aims to reap the benefits of competition, which are 
to be achieved by creating a level playing field between economic operators through the 
application of negative and positive obligations in primary, secondary and tertiary law 
based on the public procurement principles. Consistency in terms of public procurement 
law, therefore, means the application of the principles of equality, transparency and 
proportionality and taking into account the standpoint of competition. 

The nexus with self-organisation has not been given a special status in the framework 
of EU public procurement law in general. If contractual relations concern a public 
contract or concession contract exceeding the EU thresholds, and if one of the 
authorities involved is a contracting authority, the rules of EU public procurement law 
apply, meaning that a nexus with self-organisation is created. As a consequence, no 
general exemption exists for self-organisation. This is mostly because circumvention 

360 CJEU, 11 January 2005, Stadt Halle, par. 43.
361 CJEU, 11 January 2005, Stadt Halle, par. 43; CJEU, 10 April 2003, Commission v Germany, par. 58. Also 

see CJEU, 6 April 2006, ANAV, par. 25; CJEU, 16 December 2010, Josemans.
362 This would be different, however, for the current provider, which is replaced by an in-house provider and 

would know about its contract not being extended or re-tendered.
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of the EU public procurement rules lies around the corner if such a broad conclusion 
could be drawn. If an exemption can be applied, it has been considered that this must 
be interpreted in a strict manner, and that the burden of proof lies with the entity that 
invokes the exemption, which could also be published to provide further transparency.

The following chapters will delve into the analysis of the nexus with EU public 
procurement law in more detail. However, it is important to first consider the 
development of self-organisation in the context of EU public procurement law.





79

CHAPTER 3

Understanding the Nexus:  
Self-organisation of the EU Member States

In the attempt to understand the nexus between EU public procurement law and self-
organisation, this chapter considers the latter element of this nexus. Here, I will discuss 
if a right to self-organisation for the Member States and their public authorities has 
emerged in the context of EU law. Subsequently, the question is how this relates to EU 
public procurement law, and what methods (i.e. exemptions or exclusions) are applied 
to create a relationship between these two elements of the nexus.

As a consequence, the following discussion delves into the three powers identified in 
Chapter 1, Section 2.2: the Member States’ discretionary power to allocate responsibilities 
and competences to an established public authority as they see fit, the discretionary 
power of a public authority to decide on the preferred type of service delivery as it 
sees fit, and the discretionary power of a public authority to provide a service itself or 
in cooperation with other public authorities as it sees fit, in the context of EU law in 
general and EU public procurement law in particular. 

1.  COMPETENCES: SELF-ORGANISATION VS. ACHIEVING AN INTERNAL 
MARKET FOR PUBLIC PROCUREMENT

From the start of the European cooperation, the Member States have sternly defended 
the discretionary power to organise themselves as they see fit.1 The aim of these efforts 
was to shelter self-organisation from the debate on the division of competences between 
the EU and its Member States. This is important, because an explicit competence for the 
EU would provide it with the power to encroach on the ability for the Member States to 
organise themselves through legislation. 

Within the remit of EU law, the division of competences is based on the principle of 
conferral, which is enshrined in Article 5(2) TFEU. It means that any responsibility 
not conferred on the EU in the Treaties remains with the Member States. The EU can 
therefore only act within the limits of the responsibilities conferred on it. Furthermore, 
this principle guarantees that the EU cannot confer powers on itself, which is often 
referred to in German as Kompetenz-Kompetenz.2 An EU responsibility can be 

1 This is still visible in the CJEU’s case law. See for instance CJEU, 9 June 2009, Commission v Germany.
2 See Van den Brink 2014.
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exclusive,3 it can be shared with the Member States, or it can support a Member State’s 
responsibility.4 If a shared responsibility is conferred on the EU, both the EU and its 
Member States can legislate and adopt legally binding acts in this particular area. 
However, the Member States can only exercise their responsibility if the EU has not 
exercised it.5 The EU’s actions relating to shared responsibilities in this field are bound 
by principles of subsidiarity and proportionality.6 Especially in areas in which the EU 
does not have exclusive responsibility, the EU should only act if the objectives of a 
proposed action cannot be sufficiently achieved by the MS, either because of the scale 
or of the effect of the proposed actions.7 The content and form of EU action, according 
to the principle of proportionality, must not exceed ‘what is necessary to achieve the 
objectives of the Treaties’.8 

Self-organisation by the Member States has not been subjected to transferral to the EU. 
Consequently, it cannot be classified as an exclusive, shared or supportive competence. 
As Advocate-General Mengozzi puts it, there is ‘no provision having conferred on 
the Union the power to intervene in the internal organisation of its Member States’.9 
For this reason, the starting point is that the Member States have not transferred the 
power to intervene in their internal organisation. This is therefore the starting point 
of this discussion. Nevertheless, even though this might indeed be true, the EU 
public procurement rules do need to intervene in certain parts of this organisation 
to be effective. The Directives on public procurement have their legal basis in Article 
53(1), Article 6 and Article 114 TFEU. These articles allow the EU to legislate for the 
establishment and functioning of the internal market in view of the freedom of services. 
In this context, the internal market constitutes a shared responsibility, but the emphasis 
is clearly on the EU level in this respect.10 

Competence-wise, therefore, the question is whether the absence of a general transfer 
of competence or a specific shared responsibility regarding the internal market must 
supersede one another. The latter option seems most viable at first sight, but the 

3 If an exclusive responsibility is granted to the EU in a particular area, only the EU is allowed to legislate 
and adopt legally binding acts. Member States are explicitly prevented from acting in a policy field in 
which the EU has an exclusive responsibility. Art. 2(1) TFEU.

4 The EU has a supportive role to ‘support, coordinate or supplement the actions of the MS in the field 
of the protection and improvement of human health, industry, culture, tourism, education, vocational 
training, youth and sport, civil protection, administrative cooperation’. In essence, this means that the EU 
can adopt binding measures, but it is not allowed to harmonise these policy fields. Art. 6 TFEU.

5 Art. 2(2) TFEU.
6 This principlehas a meaning that is different from the meaning of the proportionality in EU public 

procurement law. In this case, it refers to the need to limit EU actions to what is necessary to achieve EU 
objectives.

7 Art. 5(3) TEU.
8 Art. 5(4) TEU. Also, the national parliaments of the MS monitor the principle of subsidiarity and have 

been granted red and yellow card procedures for this purpose. Under Protocol No. 2 on the Application of 
the Principles of Subsidiarity and Proportionality, the EU institutions have been given specific procedural 
guidelines on how to fulfil the duties derived from these principles. These include the necessity for the EU 
Commission, amongst other things, to hold consultations and to provide justifications in preambles.

9 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 39.
10 Other shared responsibilities are found in social policy, economic, social and territorial cohesion. In 

addition to these explicitly mentioned policy fields, shared responsibilities are also found in situations 
where responsibilities are not labelled as exclusive or supportive. Kaczorowska 2013, p. 164.
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answer is less clear-cut than this question appears to require. This becomes visible by 
considering three aspects relevant to the nexus between EU public procurement law 
and self-organisation. Firstly, the CJEU has been at the forefront of harnessing self-
organisation since the 1970s – also in relation to public procurement – which means 
that this concept has been created through the Court’s case law. Secondly, the Lisbon 
Treaty has solidified self-organisation into primary law, raising questions in relation to 
the hierarchy of EU law sources. Thirdly, the 2014 Directives on public procurement 
also contain provisions on self-organisation, thereby providing secondary law to 
support this concept. Furthermore, its remit also takes into account self-organisation. 
These aspects are consecutively discussed in the following sections.

In addition to the competences debate discussed above, the EU Treaties since 1957 
have included an initial safeguard for self-organisation in Article 345 TFEU, which was 
raised in relation to the nexus discussed,11 and states that: ‘The Treaties shall in no way 
prejudice the rules in Member States governing the system of property ownership’. This 
means that the EU’s standpoint is that it is neutral regarding the property ownership 
of the Member States.12 It has been relevant since then for the discretionary power of 
the Member States to nationalise or privatise state monopolies.13 As a consequence, 
this article was particularly important in relation to the liberalisation measures of the 
1990s, which contrarily did affect the ownership of the Member States and changed the 
absoluteness of this article. The EU Commission noted in this respect: ‘[…] neutrality 
as regards the public or private status of companies and their employees, as guaranteed 
by Article 222 of the Treaty. The Community has nothing to say on whether companies 
responsible for providing general interest services should be public or private and is not, 
therefore, requiring privatization. Moreover, the Community will continue to clamp 
down on unfair practices, regardless of whether the operators concerned are private or 
public.’14 Based on the EU Commission’s interpretation above, this article would also 
appear to protect the discretionary power of a public authority to decide on the preferred 
type of service delivery as it sees fit. As such, the idea would be that ownership would 
also include the power to decide on what to do or what not to do with this ownership. 
Furthermore, if extended, the discretionary power of a public authority to provide a 
service itself with the means of this ownership could also be included under this 
primary law article. The question, therefore, arises if this interpretation is correct. More 
importantly, it seems that this article does not fulfil this role as the CJEU considered: 
‘Article 345 TFEU does not mean that rules governing the system of property ownership 
current in the Member States are not subject to the fundamental rules of the FEU 
Treaty, which rules include, inter alia, the prohibition of discrimination, freedom of 
establishment and the free movement of capital’.15 This involves subjecting the property 
ownership system to these principles of the EU Treaties instead of exempting it entirely. 
It is, therefore, best assumed that this article relates solely to the remit of privatisations.16 

11 Sanchez-Graells 2015, p. 250.
12 For a discussion of this article: Akkermans & Ramaekers 2010; Szyszcak 2014.
13 Chalmers 2006, p. 1126.
14 EU Commission 1996, p. 5. 
15 CJEU, 22 October 2013, Essent, par. 36. Sanchez-Graells 2015, who refers to this case, p. 250.
16 Manunza 2002.
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This is further confirmed by the absence of this article in the CJEU’s case law on the 
nexus discussed. Therefore, the following sections consider further how the debate has 
been shaped by the Court.

2.  EXCLUDING THE ALLOCATION OF RESPONSIBILITIES AND 
COMPETENCES FROM EU PUBLIC PROCUREMENT LAW 

As early as 1971, the CJEU delved into questions relating to the self-organisation of 
the Member States. In the case International Fruit Company, it responded to questions 
from the Dutch College van Beroep voor het bedrijfsleven (Trade and Industry Appeals 
Tribunal).17 It concerned a case in which the licencing system for imported fruits and 
vegetables produced in third countries was considered in the context of the internal 
market rules.18 Even though the ruling itself lacks much detail, it is clear that the referring 
court questioned whether the fact that various provisions of the EEC Treaty and other 
regulations confer powers or impose obligations on the Member States implies that 
those powers or obligations may only be transferred to national authorities by express 
provision. The Court did not need much consideration to answer this question and 
stated that ‘when provisions of the Treaty or regulations confer powers or impose 
obligations on the Member States for the purpose of the implementation of community 
law the question of how such powers are to be exercised and whether the states may 
entrust the implementation of such obligations to specific national authorities is solely 
a matter for the constitutional system of each state.’19

By following the Opinion of Advocate-General Roemer, the CJEU confirmed clearly 
that the Member States have discretionary power to determine which national entity is 
best suited to be in charge of fulfilling these obligations within their own constitutional 
system.20 The Court confirmed the importance of self-organisation in this case, 
because it sheltered the allocation of competences and responsibilities (by referring to 
‘powers’ and ‘obligations) from the scope of EU law by making it ‘solely a matter for the 
constitutional system of each state’. 

In 1987, the CJEU re-confirmed the case of International Fruit Company, but added an 
important element to its reasoning in Traen.21 It concerned a case on several provisions 
of Council Directive 75/442/EEC on waste.22 The preliminary questions related to 
criminal proceedings in which three operators of waste-disposal undertakings and 
a driver were charged with violating the Belgium implementation of this Directive 
by discharging waste in a field without a permit. In its third question, the referring 
Rechtbank van eerste aanleg (District Court) asked whether this Directive prevented 
Member States from designating the Director of a water-purifying company as the 

17 CJEU, 15 December 1971, International Fruit Company, par. 2. 
18 Art. 30, 31, 32, 34 EEC and Regulations 159/66 (OJ 1966, No. 192) and 2513/69 (OJ 1969, L 318).
19 CJEU, 15 December 1971, International Fruit Company, par. 3.
20 Opinion of A-G Roemer, 7 December 1971, International Fruit Company, p. 1122.
21 CJEU, 12 May 1987, Traen. See accordingly, in seemingly the shortest answer possible to a preliminary 

question, Opinion of A-G Mancini, 5 February 1987, Traen, p. 5.
22 OJ L 194, 25.7.1975, p. 39.
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competent authority to issue a permit that was required under Article 5 of this Directive. 
The Court answered by stating that this provision does not lay down restrictive criteria 
concerning ‘the competent … authorities to be responsible, in a given zone, for the 
planning, organisation, authorisation and supervision of waste disposal operations’, 
which are to be established by the Member States. As a consequence, the Member 
States, as the Court states, are ‘unrestricted in the choice of such authorities’.23 However, 
it added to this that ‘the power vested in the Member States regarding organization of 
the supervision provided for in article 10 of Directive 75/442 is qualified only by the 
requirement that the objectives of the Directive, namely the protection of human health 
and of the environment, must be complied with.’24 

Whereas International Fruit Company left the application of EU law untouched entirely, 
the CJEU in Traen aimed to ensure the effectiveness of the implementation and the 
attainment of the objectives of EU legislation, despite still not requiring a specific entity 
to discharge EU law obligations. In 1992, the case of Ernst Mundt reconfirmed the 
combination of International Fruit Company and Traen, making it a standard line of 
case law of the Court.25 This case concerned the question if the German Länder were 
able to derogate from the fees that were levied for health inspections and controls 
in the meat industry. Following the Opinion of Advocate-General Jacobs, the Court 
summed up the case law until then by stating that ‘each Member State is free to 
allocate powers internally and to implement Community acts which are not directly 
applicable by means of measures adopted by regional or local authorities, provided 
that that allocation of powers enables the Community legal measures in question to 
be implemented correctly’.26 This indicates that the Court’s case law showed early on 
that the discretionary power to allocate responsibilities and competences as it sees fit is 
safeguarded as long as the effectiveness of EU law is guaranteed.27 In Horvath, the Court 
concluded more broadly that ‘[t]hus, it is settled case law that each Member State is free 
to allocate powers internally and to implement Community acts which are not directly 
applicable by means of measures adopted by regional or local authorities, provided 
that that allocation of powers enables the Community legal measures in question to be 
implemented correctly [...].’ Logically speaking, the Member States are ‘free to allocate 
powers internally’ outside of EU law’s scope. I will further discuss this conclusion in 
relation to EU public procurement law in Chapter 4, but it is clear that, as a consequence, 

23 CJEU, 12 May 1987, Traen, par. 17.
24 CJEU, 12 May 1987, Traen, par. 22. Also more recently, in 2014, the CJEU considered similarly 

in Cascina Tre Pini concerning the Habitats Directive that  each Member State is free to delegate 
powers to its domestic authorities as it sees fit, and concluded more generally, that this freedom also 
extended to implementing Directives by means of measures adopted by regional or local authorities. 
As a consequence, the Court followed the conclusion of Advocate-General Kokott, which stated ‘that 
concerns, in particular, the designation of the competent authorities. European Union law requires only 
that the transposition, including the designation of the competent authorities, actually ensures the full 
application of its provisions in a sufficiently clear and precise manner.’ CJEU, 3 April 2014, Cascina Tre 
Pini, par. 40-41; Opinion of A-G Kokott, 20 June 2013, Cascina Tre Pini, par. 75-79. Also see, CJEU, 
25 May 1982, Commission v Netherlands, par. 12; CJEU, 14 January 1988, Commission v Belgium, par. 9.

25 CJEU, 10 November 1992, Ernst Mundt.
26 In this case, it meant that Decision 88/498 did not preclude the Member States from entrusting to regional 

or local authorities rather than central authorities the powers to derogate from the standard levels of fees. 
CJEU, 10 November 1992, Ernst Mundt, par 22; Opinion of A-G Jacobs, 25 June 1992, par. 28-31.

27 CJEU, 16 July 2009, Horvath, par. 50. 
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the Court’s case law accommodated self-organisation, meaning that the early contours 
of a right to self-organisation became visible.

3.  THE INFLUENCE OF THE EUROPEAN CHARTER OF LOCAL  
SELF-GOVERNMENT ON SELF-ORGANISATION IN THE EU

Despite the development in the CJEU’s case law discussed before, the EU Treaties or 
secondary legislation did not explicitly refer to self-organisation. Nevertheless, the 
European Charter of Local Self-Government (Charter) – after years of negotiations – 
was adopted in 1988.28 Even though outside the remit of the EU, the Charter does 
provide a significant legal recognition of the Member States’ local self-government. 
It can be seen as the Council of Europe’s strongest contribution to local democracy.29 
The Charter has been signed by all – and ratified by most – EU Member States and, 
therefore, remains of significance. 

The Charter envisions self-government as one of the main foundations of any 
democracy, thereby emphasising its importance. It refers to local self-government as 
‘the right and the ability of local authorities, within the limits of the law, to regulate and 
manage a substantial share of public affairs under their own responsibility and in the 
interests of the local population.’30 As a consequence, it is the first legislative reference to 
a right to self-organisation. The other substantive provisions of the Charter promote the 
autonomy of local authorities to act, within the limits of the law, and to exercise their 
initiative with regard to any matter which is not excluded from their responsibility nor 
allocated to any other authority.31 Furthermore, self-organisation includes that ‘local 
authorities shall be able to determine their own internal administrative structures in 
order to adapt them to local needs and ensure effective management.’ More importantly 
in the context of public-public cooperation, the Charter confirms the right of local 
authorities to associate in Article 10(1), which states that ‘local authorities shall be 
entitled, in exercising their powers, to co-operate and, within the framework of the law, 
to form consortia with other local authorities in order to carry out tasks of common 
interest.’32 

As the Explanatory Report explains, the purpose of cooperation is to seek greater 
efficiency or to carry out tasks that are beyond the capacity of a single authority.33 Even 
though some Member States have not fully committed to all its substantive articles, Article 

28 Council of Europe, European Charter of Local Self-Government, Treaty No. 122. Entry into force 
1 September 1988. 

29 The origins of the modern Charter, however, can be traced back to an earlier Charter created under 
the auspices of a different institution, namely the European Municipal Assembly, signed in Versailles in 
October 1953. This was the ‘European Charter of Municipalities’. Hemsworth 2011, p. 2. 

30 Preamble of the European Charter of Local Self-Government.
31 Article 4(2) European Charter of Local Self-Government.
32 Article 10(1) European Charter of Local Self-Government. This right is not limited to authorities in the 

same Member State, but is also extended to their third-country counterparts. Article 10(3) European 
Charter of Local Self-Government.

33 Council of Europe, Explanatory Report of the European Charter on Local Self-Government, March 2010, 
p. 42. 
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10(1) was unanimously adopted. Despite relevant questions on the enforceability of the 
Charter’s provision, the symbolic nature and possible political effect stands firmly.34 It is 
a benchmark against which process on local democracy can be measured.35 Nonetheless, 
the Charter also recognizes that cooperation must occur ‘within the framework of the 
law’.36 EU law, including the obligations of EU public procurement law, and national laws 
can therefore impede or even supersede this international treaty, making it of a lesser 
hierarchy. The influence of this Treaty on the EU context is, however, present. Advocate-
General Trstenjak, for instance, referred to the Charter in her opinion preceding the 
CJEU’s Coditel judgment in 2008, when she considered self-organisation by the EU 
Member States.37 Despite its symbolic status, the Charter provides an early example of 
including the notion of self-organisation in legislation. It emphasises self-organisation 
with a particular focus on local and regional areas. This means that it must be seen as a 
recognition of local authorities as recipients of responsibilities and competences and as 
potential service providers, and thereby influenced the recognition of self-organisation 
in the EU context. 

4.  EXEMPTING INSTITUTIONALISED COOPERATION FROM EU PUBLIC 
PROCUREMENT LAW

Despite early recognition of the allocation of responsibilities and competences as 
discussed, the discretionary power of a public authority to provide a service itself or 
in cooperation with other public authorities as it sees fit and its relationship with EU 
public procurement law was long left untouched. The Directives on public procurement 
were the original cause of this, because no specific articles – other than the exclusive 
right exemption38 – were devoted to this topic. Also in the early years of the first 
Directives on public procurement in the 1970s up until the end of the 1990s, the CJEU 
was not confronted with any cases explicitly relating to service provision by cooperating 
authorities, which meant that it had no opportunity to fill this gap.39 The development 
of this relationship commenced in the context of institutionalised cooperation in 
which public authorities cooperated in a separate legal entity. In the BFI/Arnhem case, 
Advocate-General La Pergola initially argued in favour of providing extensive leeway 
for public authorities to cooperate: ‘the question of a public authority’s freedom to 
organise itself in the way best suited to meet the community’s requirements need not, 
I think, detain us. The organisational arrangements chosen by a public authority must 
not allow the application of provisions designed to govern the quite different and well-

34 The Charter’s articles have been described as ‘vague’ and ‘general’. Even though it intended to impose real 
and binding obligations, the absence of a competent Court and the lead role of the Congress of Local and 
Regional Authorities in its enforcement, have affected its value in practice. Hemsworth 2011, p. 7.

35 Loughlin et al. 2010, p. 9.
36 Art. 3(1) European Charter of Local Self-Government.
37 Opinion of A-G Trstenjak, 4 June 2008, Coditel, par. 85.
38 The exclusive right exemption was included early in the Directives on public procurement, thereby 

granting leeway to cooperating authorities. I will discuss this further in Chapter 8.
39 Wauters 2015, p. 125. 
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defined situation in which a private individual provides a service for a public authority 
in return for remuneration.’40 

Advocate-General La Pergola aimed to make a distinction between a public authority 
that provides a service itself or in cooperation with other public authorities, which are 
both exempted from any EU public procurement law obligations, and the contractual 
relationship with a third party to which these rules do apply. In this case, the Advocate-
General considered whether ARA, a limited company created to provide waste 
management services, was a body of the participating municipalities and whether the 
performance of these services was based on delegation of a task. The Advocate-General 
referred specifically to the financial relationship between ARA and the municipalities, 
and the composition of ARA’s management.41 Whereas some might disagree, it should 
not come as a surprise that many Member States – particularly those who vigorously 
defend the right to self-organisation – would gladly agree with the Advocate-General.42 
However, at the time, the CJEU did not substantively rule on the relationship with 
institutionalised cooperation.

The first appropriate occasion to provide more clarity arose in the case of Ri.SAN, but 
the CJEU darted away from this possibility.43 According to the Court, the direct award 
of contract by the municipality of Ischia to Ischia Ambiente fell outside the remit of 
EU law on other grounds. According to the Court, the claim of an Italian company 
called Ri.SAN against the award of contract by an Italian municipality to an Italian 
company did not contain any interstate effect, because all actors involved were Italian. 
This conclusion was rightly criticized at the time.44 In the subsequent case of Coname, 
which addressed an issue also involving Italian actors, Advocate-General Stix-Hackl 
confirmed, however, that this conclusion was to be ‘dogmatised’. It failed to take into 
account the effect that interested parties from abroad that might be willing to bid for a 
contact have on the assessment of an interstate effect.45 Nevertheless, Advocate-General 
Albert in Ri.SAN considered that a separate private entity could still be part of the public 
administration, which would mean that it could provide a service based on the concept 
of self-supply.46 In hindsight, the case of Ri.SAN was therefore a missed opportunity 
for the Court to shape the relationship between institutionalised cooperation and EU 
public procurement law. 

40 Opinion of A-G La Pergola, 19 February 1998, BFI/Arnhem, par. 37. 
41 Opinion of A-G La Pergola, 19 February 1998, BFI/Arnhem, par. 36.
42 Member States such as Germany or France, which have a rich tradition in relation to in-house provision, 

would likely agree. See, for instance, Burgi 2010.
43 CJEU, 9 September 1999, RI.SAN.
44 Manunza 2001, p. 220. More generally on this topic, see Manunza & Senden 2006. 
45 Opinion of A-G Stix-Hackl, 12 April 2005, Coname, par. 27. Since then, the CJEU has adjusted its reasoning 

to include the effect that interested parties from abroad have on the assessment of an interstate effect. See 
recently, CJEU, 15 May 2008, SECAP, CJEU, 11 December 2014, Case 113/13, Spezzino. Nevertheless, the 
recent case of Tecnoedi, which concerned an inadmissible request for preliminary ruling, appears to allow 
for an interpretation in which the Court requires a ‘concrete’ interest from abroad: ‘More particularly, the 
referring court may not merely submit to the Court of Justice evidence showing that certain cross-border 
interest cannot be ruled out but must, on the contrary provide information capable of proving that it 
exists’. CJEU, 6 October 2016, Tecnoedi, par. 22.

46 Opinion of A-G Albert, 18 March 1999, RI.SAN., par. 50-52.
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It was not until 1999 that the CJEU provided guidance on institutionalised cooperation 
in the case of Teckal.47 This case has rightly been referred to as one of the leading 
milestone cases in the field of public procurement law.48 The EU Commission had 
already hinted at such a development in the year before.49 It was not until this case that 
the Court recognised institutional cooperation as an exemption. Whereas the Court 
had dodged the question on whether institutionalised cooperation itself could justify an 
exemption in Ri.SAN, it went full throttle in this Italian case.50 

Under Italian law at the time, municipalities were to provide for the management 
of several public services involving the production of goods and the performance of 
activities that were aimed at promoting social, economic and civil development of local 
communities.51 These Italian municipalities were given four alternative organisational 
methods of service delivery: concessions to third parties, special undertakings, non-
profit-making institutions, or companies in which these municipalities held the majority 
of shares. A special undertaking or a non-profit-making institution had to have a legal 
personality, commercial autonomy and its own articles of association, which were to be 
approved by the municipal council or provincial council. Additionally, the law provided 
that the local administration had to grant start-up capital, define its objectives and 
policy, approve the articles of association, exercise supervision, monitor management 
results and cover any additional costs. In their operation, these special undertakings 
had to satisfy criteria of effectiveness, efficiency and profitability, and had to achieve a 
balanced budget. Finally, the law also allowed joint management of such undertakings.52 

The explicit possibility to perform services by special undertakings under Italian law 
formed the basis of the Teckal ruling. In addition, this also partially explains the large 
number of preliminary questions stemming from the Italian courts in relation to public 
cooperation following this case.53 The Teckal case was about several municipalities that 
cooperated with AGAC, which had been established as a special undertaking by several 
municipalities to, amongst other things, operate and maintain the heating installations 
of municipalities and to supply the necessary fuel. The municipality of Viano directly 
awarded a contract to AGAC for the management of heating services for a number of 
municipal buildings in their geographical area. The municipality held 0.9% of AGAC’s 
shares. Teckal, which was a company operating in the market for heating services, 

47 CJEU, 18 November 1999, Teckal. Brown 2000.
48 Treumer 2010, p. 168.
49 EU Commission 1998. Also see, Wauters 2015, p. 125. 
50 Also see, Comba 2010, p. 101.
51 Article 22(1) Ordinamento delle Autonomie Locali (GURI No. 135 of 12 June 1990).
52 Articles 23-25 Ordinamento delle Autonomie Locali (GURI No. 135 of 12 June 1990).
53 Eleven important cases before the CJEU had their roots in Italy (CJEU, 9 September 1999, RI.San; 

CJEU, 18 November 1999, Teckal; CJEU, 21 July 2005, Coname; CJEU, 13 October 2005, Parking Brixen; 
CJEU, 11 May 2006, Carbotermo; CJEU, 6 April 2006, ANAV; CJEU, 10 September 2009, Sea Srl; CJEU, 
15 October 2009, Acoset; CJEU, 29 November 2012, Econord; CJEU, 19 December 2012, ASL di Lecce and 
CJEU, 8 December 2016, Undis). Also, some came from Germany (CJEU 11 January 2005, Stadt Halle; 
CJEU, 9 June 2009, Commission v Germany ; CJEU, 13 June 2013, Piepenbrock and CJEU, 8 May 2014, 
Datenlotsen), Spain (CJEU, 2005, Commission v Spain and CJEU, 19 April 2007, Tragsa), Portugal (CJEU, 
19 June 2014, Centro/SUCH), Austria (CJEU, 10 November 2005, Commission v Austria) or Belgium 
(CJEU, 13 November 2008, Coditel). 
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challenged this award of contract and claimed that Viano should have followed a EU 
public procurement procedure. The exclusive right exemption, however, could not 
grant any exemption from these rules, because at the time only Directive 92/50/EEC 
contained such an exemption in Article 6, whereas Directive 93/36/EEC did not provide 
a similar article.54 The Court assessed this case under the latter Directive, because the 
value of the supply of fuel far exceeded the value of the maintenance services.55 

Following the CJEU’s consideration of these facts, the Court could simply have ruled 
that the award of contract should have complied with Directive 93/36/EEC and that 
the direct award of public contract was illegitimate. This conclusion would have 
gridlocked the development of the relationship between institutionalised cooperation 
and EU public procurement law. Furthermore, it would have substantially hindered the 
use of institutionalised cooperation in the Member States. In contrast, the Court ruled 
that the award of contract could still be exempted from this Directive: ‘In that regard, 
in accordance with Article 1(a) of Directive 93/36, it is, in principle, sufficient if the 
contract was concluded between, on the one hand, a local authority and, on the other, a 
person legally distinct from that local authority. The position can be otherwise only in 
the case where the local authority exercises over the person concerned a control which 
is similar to that which it exercises over its own departments and, at the same time, that 
person carries out the essential part of its activities with the controlling local authority 
or authorities’56 

In its dictum, the CJEU concluded not very differently that ‘Council Directive 93/36/
EEC of 14 June 1993 coordinating procedures for the award of public supply contracts 
is applicable in the case where a contracting authority, such as a local authority, plans to 
conclude in writing, with an entity which is formally distinct from it and independent 
of it in regard to decision-making, a contract for pecuniary interest for the supply of 
products, whether or not that entity is itself a contracting authority.’

This means that the CJEU was only willing to allow for an exemption of Directive 93/36/
EEC if a contract were concluded between (1) a local authority and a legally distinct 
entity,57 (2) the local authority exercised control which is similar to which it exercises 
over its own departments over this legally distinct entity (control criterion) and (3) the 
legally distinct entity carries out the essential part of its activities for the controlling local 
authority or authorities (activities criterion).58 This conclusion laid the foundation for 
the ‘institutionalised exemption’ from EU public procurement law and acknowledged 
its long desired recognition in practice.59 However, it also meant that not all types of 
institutionalised cooperation in the Member States qualify for the institutionalised 
exemption. 

54 CJEU, 18 November 1999, Teckal, par. 44.
55 CJEU, 18 November 1999, Teckal, par. 38.
56 CJEU, 18 November 1999, Teckal, par. 50.
57 I will delve into this aspect in Chapter 6.
58 Manunza 2001, p.  199. Somewhat unjustifiably tough criticism was given by Comba, who classified 

the Teckal case as ‘shabby’. Amongst other things, Comba preferred the more extensive reasoning of 
Advocate-General La Pergola in BFI/Arnhem. Comba 2010, pp. 102-103.

59 Since then, it has also been referred to as the ‘quasi-in-house exemption’ or ‘vertical exemption’.
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I will delve more deeply into this exemption, but for now it is important to emphasise 
that the control criterion ensures that the contract is awarded to an entity that is an 
extension of the contracting authority, meaning that no ‘true’ third party is placed in 
a favourable competitive position over its competitors. It does not constitute a normal 
contractual relationship in which two autonomous wills can exist, as discussed in 
Chapter 2, Section 3.2. In fact, the legally distinct entity is a mere extension of the will 
of the controlling contracting authority. It therefore concerns a similar scenario in 
which a contracting authority, essentially, commands a department to provide a certain 
service. Given the parallel with a contracting authority’s own department, which would 
provide services for this authority, it is also logical that the activities criterion aims to 
strictly limit the market activities of a legally distinct entity. This means that it also 
aims to limit the benefits that this entity can gain from being a controlled entity that 
receives non-competitively awarded contracts. The legally distinct entity therefore has 
no full ‘entrepreneurial autonomy’.60 As a consequence, the raison d’être for applying 
the Directives on public procurement to these relationships is lacking. The objective of 
these Directives is to preserve ‘a state of competition’, which lacks if the criteria of the 
institutionalized exemption are fulfilled.61 

Systematically speaking, the institutionalised exemption in Teckal was interpreted 
by the CJEU through the concept of a ‘public supply contract’, which was defined in 
Article 1(a) Directive 93/36/EEC at the time.62 This Directive did not contain articles 
or references specifically devoted to institutionalised cooperation, which explains 
the Court’s divergence regarding the concept of public contract. For this reason, the 
ratio materiae is the assessment’s starting point of the institutionalised exemption.63 
Accordingly, the Court was able to comply with its own standpoint that exemptions 
from EU law can only be interpreted if they are expressly mentioned in applicable 
legislation.64 Self-organisation, in this case, is accommodated by an exemption – instead 
of falling outside its scope such as the allocation of responsibilities and competences – 
with material criteria. The institutionalised exemption clearly covers the nexus discussed. 
One element is found in the effectiveness of EU public procurement law, and the other 
element in the justification that underlies the institutionalised exemption as introduced 
in Teckal. As a consequence, it provides an exemption to EU public procurement law 
that is based on principles of equality, transparency, proportionality and competition. 
This means that an exemption allows a contract that would normally require a call for 
competition, to be directly awarded, which in effect could otherwise be discriminatory. 
For this reason, the Court continues to stress the importance of the creation of the 
internal market before turning to the substantive assessment of the institutionalised 

60 Cavallo Perin & Casalini 2009, p. 239.
61 CJEU, 11 May 2006, Carbotermo, par. 62.
62 It concluded prior to the introduction of the institutionalised exemption: ‘As to whether there is a 

contract, the national court must determine whether there has been an agreement between two separate 
persons.’ CJEU, 18 November 1999, Teckal, par. 49.

63 Also see A-G Léger, who refers to ‘ratio personae’ in paragraph 16, but seemingly contrarily discusses that 
the contract falls ‘outside the scope of the Directive’. Opinion of A-G Léger, 15 June 2000, ARGE, par. 58.

64 CJEU, 18 November 1999, Teckal, par. 43; CJEU, 11 May 2006, Carbotermo, par. 45; CJEU, 17 November 
1993, Commission v Spain, par. 10. 
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exemption. The above therefore justifies the existence of an exemption instead of an 
exclusion from EU public procurement law.

5.  EXCLUDING SELF-SUPPLY AND THE MAKE-OR-BUY DECISION FROM 
EU PUBLIC PROCUREMENT LAW

Despite the early recognition of self-organisation when it comes to the allocation of 
responsibilities and competences and later institutionalised cooperation, the second 
discretionary power related to self-organisation, i.e. the discretionary power of a public 
authority to decide on the preferred type of service delivery as it sees fit, had to wait 
much longer before it was explicitly recognised in the public procurement context. As 
discussed before, however, it appears that Article 345 TFEU already provided the basis 
for the recognition of this discretion, but a lack of clarity remained until the CJEU was 
put in a position to clarify things further, as discussed below. 

Even though the Directives on public procurement were already adopted in the 1970s, it 
was not until Advocate-General Cosmas referred to the relationship between self-supply 
and EU public procurement law for the first time in 1999.65 In Teckal, the Advocate-
General stated that ‘community law does not require contracting authorities to observe 
the procedure ensuring effective competition between interested parties where those 
authorities wish to take on themselves the supply of the products they need.’66 The CJEU, 
however, did not specifically consider this standpoint in this case, but it did confirm 
that institutionalised cooperation in which a contracting authority relies on a third 
party that is legally distinct could be exempted. It implicitly accepted that self-supply 
fell outside the scope of EU public procurement law as long as performance took place 
before entering the area of being ‘legally distinct’.67 

When considering a direct award for waste management however, the CJEU further 
clarified the possibility to use one’s own resources in the subsequent case of Stadt 
Halle. In 2005, it ruled that ‘[a] public authority which is a contracting authority has 
the possibility of performing the tasks conferred on it in the public interest by using 
its own administrative, technical and other resources, without being obliged to call 
on outside entities not forming part of its own departments.’68 With this statement, 
the Court confirmed that a public authority can indeed fulfil its responsibilities by 
using its own administrative, technical and other resources. The Court thus explicitly 
acknowledged the right to self-organisation in the context of EU public procurement 
law. This recognition ensures that a contracting authority does not conclude a public 
contract if it provides a service itself, because the obligation for its own department to 
perform a service lies in its own chain of authority. The management of a contracting 
authority has the necessary hierarchical power to ensure that its subordinate department 

65 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 55.
66 Also see, CJEU, 13 October 2005, Parking Brixen, par. 61 or even before this: CJEU, 9 September 1999, 

RI.SAN.
67 The interpretation of legally distinct is discussed extensively in Chapter 4, Section 2.3.
68 CJEU, 11 January 2005, Stadt Halle, par. 48. This ruling was confirmed in CJEU, 13 November 2008, 

Coditel, par. 48; CJEU, 9 June 2009, Commission v Germany, par. 45.
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will provide a service, which means that there cannot be two autonomous wills that 
represent separate interests in this line of authority.69 This means that it is not necessary 
to consider if a public contract exists in this case, because the prerequisite for a contract 
which is concluded between ‘one or more economic operators and one or more 
contracting authorities’ is not met, as considered in Chapter 2, Section 3.2.70 This also 
why the Court in Stadt Halle resolutely concluded that in the case of self-supply ‘there 
can be no question of a contract for pecuniary interest concluded with an entity legally 
distinct from the contracting authority.’71 This implies that the right to self-organisation 
is based on the premise that a contacting authority does not leave the legal remit of its 
own chain of authority. Finally, however, the Advocate-General still emphasised that 
the award of contracts often fulfils the relevant criteria and that ‘the application of the 
procurement directives therefore remains the rule’.72 I will consider this remit further in 
relation to self-supply and the State in Chapter 5. 

In addition to recognising the discretionary power to decide in favour of self-supply, 
the CJEU referred to the absence of an obligation ‘to call upon entities not forming 
part of its own departments’.73 As a consequence, EU public procurement law does not 
oblige or force contracting authorities to privatise services or functions.74 Advocate-
General Kokott rightly considered in the subsequent case of Parking Brixen that this 
would require specific liberalisation measures, because it would mean an ‘extensive 
interference in the organisational sovereignty of Member States and, in particular, 
in the self-government of many municipalities [which] is – even from the point of 
view of the market-opening function of procurement law – entirely unnecessary’.75 In 
addition, Advocate-General Trstenjak in Coditel stated that forcing public authorities 
to award their public interest services to third parties ‘would be tantamount to the 
compulsory privatization by means of procurement law of public-interest tasks, attach 
disproportionate weight to competition-law objectives and interfere with the right to 
municipal self-government and the responsibilities of the Member States.’76 The reference 
of the Advocate-General to ‘a right to municipal self-government’ resonated with the 
influence of the European Charter of Local Self-Government as discussed above. As 
a consequence, the Court’s position on self-supply in Stadt Halle also recognised the 
second part of self-organisation of the Member States: the discretionary power to decide 
upon subsequent service provision, i.e. the make-or-buy decision. This means that the 
right to self-organisation developed by the Court also ensures that the discretionary 
power of a public authority to decide on the preferred type of service delivery as it sees 
fit falls outside the scope of EU public procurement law.

69 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 64; Opinion of A-G Cruz Villon, 19 July 2012, Econord, 
par. 43.

70 Article 2(1)(5) Directive 2014/24/EU.
71 CJEU, 11 January 2005, Stadt Halle, par. 48. 
72 A-G Stix Hackl, 23 September 2004, Stadt Halle, pp. 49 and 54.
73 CJEU, 11 January 2005, Stadt Halle, par. 48.
74 Also see the reference to this concept in the Opinion of A-G La Pergola, 19 February 1998, BFI/Arnhem: 

‘In assigning the activities in question to ARA, the municipalities had absolutely no intention of 
privatising the functions they themselves had previously performed in this sector.’

75 Opinion of A-G Kokott, 11 March 2005, Parking Brixen, par. 71. Also see, Manunza 2002.
76 Opinion of A-G Trstenjak, 4 June 2008, Coditel, par. 83-84.



92

6.  EXEMPTING NON-INSTITUTIONALISED COOPERATION FROM EU 
PUBLIC PROCUREMENT LAW

Similarly to institutionalised cooperation discussed above, non-institutionalised 
cooperation’s relationship with EU public procurement law was long left in the dark. 
This is surprising in view of its importance for the organisational structure of many 
Member States. In some parts of the European Union, this type of cooperation is 
considered to be much more important than institutionalised cooperation.77The 
recognition of non-institutionalised cooperation was long ‘overdue’, given the need 
for public authorities to cooperate for the provision of services in complex national 
administrations.78 However, the backgrounds of these two types of cooperation are fairly 
similar. Both of their relationships with EU public procurement law are equally riddled 
with legal uncertainty.79 However, whereas self-organisation was already deemed to 
include institutionalised cooperation following the Teckal case in 1999, legal certainty 
for non-institutionalised cooperation came much later. At the core of this lies the fact 
that there were no specific rules in effect in relation to non-institutionalised cooperation 
in the Directives on public procurement. Furthermore, despite the active role of the 
CJEU following Teckal, the Court was also unable to fill this gap in its case law, because 
no specific cases relating to non-institutionalised cooperation were brought before 
it. Nevertheless, Advocate General Stix-Hackl had already referred to the side-effect 
of the Teckal ruling and inferred that in the course of time other exemptions could 
be recognized, since ‘through its judgement in Teckal in November 1999, the Court 
opened the way for exceptions to the directive. How wide that opening is, however, is 
still unclear.’80 In 2009, the CJEU broke the seal of uncertainty and published its second 
milestone ruling in relation to public-public cooperation in the case of Commission v 
Germany.81 Ten years after institutionalised cooperation was recognised, the Court was 
able to consider a cooperation in which public authorities merely cooperated amongst 
themselves without making use of a separate legal entity. 

The facts of the milestone case Commission v Germany are as follows.82 The four 
administrative districts of Hamurg, Rotenburg, Sotau-Fallingbostel and Stade (‘the 
Landkreise’) had concluded a 20-year contract with Stadtreinigung Hamburg, which 
was part of the City of Hamburg. The contract concerned the disposal of waste in a 
new, still to be constructed, incineration facility called ‘Rugenberger Damm’. The 
contract between Stadtreinigung Hamburg and the incineration facility, however, was 
not assessed.83 The City of Hamburg committed itself to reserving 120,000 tonnes of 
waste per year for this incineration facility. In return, the Landkreise agreed to pay for 
the waste disposal services of Stadtreinigung Hamburg. The fees were partly fixed and 

77 Burgi 2010, pp. 62-63. 
78 Burgi 2010, p. 88.
79 Wauters 2015, p. 147.
80 Opinion of A-G Stix-Hackl, 12 January 2006, Carbotermo, par. 17.
81 CJEU, 9 June 2009, Commission v Germany.
82 Also see more extensively on the facts of this case, Pedersen & Olsson 2010, pp. 33-40.
83 The inclusion of this contract might have led to much different conclusions, as pointed out by Treumer 

2010. The Rugenberger Damm waste incineration facility held direct private participation. CJEU, 9 June 
2009, Commission v Germany, par. 36.



UNDERSTANDING THE NEXUS: SELF-ORGANISATION OF THE EU MEMBER STATES

93

3

partly based on the amount of waste collected. Additionally, the Landkreise also had 
committed themselves to making landfill capacity available for Stadtreinigung Hamburg 
and to dispose of the waste slag in their own landfill.84 

Acting on a call from a German citizen, the EU Commission informed the German 
authorities that they were in breach of Directive 92/50/EC by directly awarding the 
respective public service contract. The inapplicability of institutionalised exemption 
was undisputed in the procedure before the CJEU, because the cooperation clearly 
failed to fulfil the control criterion. The Landkreise exercised no control over either 
Stadtreinigung Hamburg or the incineration facility operator, and vice versa. As stressed 
by Advocate-General Mazak, a ‘general reference to common objectives’ is insufficient 
to establish control.85 Furthermore, the Federal Republic of Germany attempted to rely 
on the fact that the contract had been concluded within the ‘ambit of the state’ and 
did not affect the market at all, let alone Directive 92/50/EC. These generic arguments 
were not explicitly accepted, but did seem to influence the Court’s further reasoning.86 
Similarly to the Court’s position in Teckal when the exclusive right exemption did not 
apply, however, the Court had to decide whether or not to dismiss the claim. Advocate-
General Mazak chose the former in his preceding opinion. Rightly so, the Advocate-
General stressed the importance of the EU public procurement rules, which ‘constitute 
measures which benefit both providers of services and their recipients’.87 Furthermore, 
he pointed out that if an illegitimate direct award had occurred, it would harm the end 
users of waste services the most.88 In addition to the inapplicability of the institutionalised 
exemption, the Federal Republic of Germany had argued that Stadtreinigung Hamburg 
could be regarded as the resources of the districts concerned. This conclusion would 
extend the right to self-organisation to cooperation between contracting authorities. 
Not surprisingly, it was rejected by the Advocate-General and the EU Commission, 
because of its broad and unconditional nature.

Contrary to Advocate-General Mazak, the CJEU was more open to consider this 
cooperation further by analysing the factual circumstances of the contract concluded 
between the four Landkreise and Stadtreinigung Hamburg. According to the Court, the 
awarded contract was a consequence of the obligation that rested on the Landkreise to 
ensure the performance of a public task, namely waste disposal. In addition, Member 
States were obliged to conclude appropriate measures to ensure the collection, sorting 
and treatment of waste at the nearest possible installation.89 

The Federal Republic of Germany, in support of the obligation to ensure that waste was 
managed, had argued that the award of a public contract through a public procurement 
procedure would have not been possible, because the waste facility could only be built 
or operated profitably if the supply of waste was guaranteed. In addition, a contractual 

84 This waste slag was a by-product of incineration and was derived from the quantities of their own waste.
85 Chapter 6 further discusses the institutionalised exemption.
86 Chapter 2, Section 4.2 further discusses these types of arguments.
87 Opinion of Advocate-General Mazak, 19 February 2009, Commission v Germany, par. 2. 
88 Opinion of Advocate-General Mazak, 19 February 2009, Commission v Germany, par. 3. 
89 Directive 75/442/EC, which was amended by Directive 91/156/EC.
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relationship with a selected tenderer would not guarantee that this service would be 
carried out satisfactorily or on a permanent basis.90 Even though the CJEU only noted 
these aspects, the Advocate-General had already rightly rebutted these arguments, 
because a procedure based on the MEAT criteria would offer sufficient basis for a proper 
selection of the right tenderer.91

The CJEU further considered that the obligation that rested on the City of Hamburg to 
reserve capacity was not to be seen as a guarantee. The disposal of the City of Hamburg’s 
waste took priority and other facilities of the City of Hamburg had to have capacity if 
the waste of the Landkreise was to be processed. The Court also took note of the fact 
that, other than the fees paid by the Landkreise, there were no other financial transfers 
between the City of Hamburg and the Landkreise.92 

Contrary to the Advocate-General and the EU Commission’s conclusions, the CJEU 
concluded Commission v Germany by dismissing the infringement procedure based 
on the previously described facts and created an additional exemption for cooperation 
between public authorities. It therefore appears that the Court implicitly gave significant 
weight to the claims of the Federal Republic of Germany that EU public procurement 
law obstructed the possibility to perform this service accordingly. Firstly, according to 
the Court, it had to be observed that contracting authorities are free to provide services 
themselves and that EU law does not require public authorities to use any particular 
legal form in order to jointly carry out their public service tasks. This was an explicit 
reference to institutionalised cooperation, because the EU Commission had argued that 
it was only willing to accept an exemption of this type of cooperation under EU public 
procurement law.93 Secondly, the Court stated more generally that non-institutionalised 
cooperation between public authorities does not undermine the objectives of EU public 
procurement law. Thirdly, however, it did not provide unlimited leeway to all types of 
non-institutionalised cooperation, but instead spilled out – from what it appears to be – 
multiple cumulative criteria. According to the Court, a cooperation is only exempted 
from EU public procurement law ‘where implementation of that cooperation is 
governed solely by considerations and requirements relating to the pursuit of objectives 
in the public interest and the principle of equal treatment of the persons concerned, 
referred to in Directive 92/50, is respected, so that no private undertaking is placed in 
a position of advantage vis-à-vis competitors [...].It must, furthermore, be stated that 
there is nothing in the information in the file submitted to the Court to indicate that, in 
this case, the local authorities at issue were contriving to circumvent the rules on public 
procurement.’94

The above criteria of the CJEU in Commission v Germany are not clear-cut. Whereas 
it was instantly apparent that the criteria of the institutionalised exemption in Teckal 
were twofold and cumulative, it was uncertain which of these were imperative criteria 

90 CJEU, 9 June 2009, Commission v Germany, par. 28-30. 
91 Opinion of Advocate-General Mazak in Commission v Germany, par. 63.
92 CJEU, 9 June 2009, Commission v Germany, par. 43.
93 CJEU, 9 June 2009, Commission v Germany, par 46.
94 CJEU, 9 June 2009, Commission v Germany, par. 47. 
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and what their status was.95 This also explains the various sets of criteria that have been 
extracted from this case in following CJEU’s case law and literature since then.96 In any 
event, it meant that Commission v Germany became the second milestone case in the 
context of public-public cooperation.97 Again, the Court ensured that service provision 
by cooperating authorities was included as an exemption to give way to the right to self-
organisation. 

As the CJEU’s case law confirms, the assessment’s starting point of the non-
institutionalised exemption is the concept of public contract or concession contract.98 
The relevant balancing act with the right to self-organisation comes forward when the 
CJEU considers that, if the criteria of the non-institutionalised exemption are fulfilled, 
a direct award of contract ‘[...] does not undermine the principal objective of the 
Community rules on public procurement, that is, the free movement of services and 
the opening-up of undistorted competition in all the Member States [...]’99 Similarly to 
the institutionalised exemption, this justifies the existence of an exemption instead of 
an exclusion.

7. ARTICLE 4(2) TEU: SELF-ORGANISATION ELEVATED TO PRIMARY LAW

For a long time, the status of self-organisation in the EU had to be solely derived 
from Article 345 TFEU and the CJEU’s case law discussed in the previous sections. 
This changed, however, in the Lisbon Treaty in 2009. When considering the internal 
organisation of the Member States, the TEU now provides the most prevalent 
recognition of the right to self-organisation in Article 4(2). Given its location in the 
common provisions of this Treaty, it provides an explicit and general requirement: ‘The 
Union shall respect the equality of Member States before the Treaties as well as their 
national identities, inherent in their fundamental structures, political and constitutional, 
inclusive of regional and local self-government. It shall respect their essential State 
functions, including ensuring the territorial integrity of the State, maintaining law and 
order and safeguarding national security. In particular, national security remains the 
sole responsibility of each Member State.’100

95 Caranta 2015, p. 442.
96 These will be discussed in Chapter 7. See, for instance, the Opinion of Trstenjak, 23 May 2012, ASL di 

Lecce. Casalini 2012, p. 175; Wang 2009, p. 266; Burgi 2010, p. 59.
97 This exemption has been referred to as ‘horizontal cooperation’, ‘Stadreinigung Hamburg’ or ‘Commission 

v Germany’ exemption, or the non-institutionalised exemption.
98 CJEU, 9 June 2009, Commission v Germany, par. 32; CJEU, 13 June 2013, Piepenbrock, par. 28; ASL di 

Lecce, par 23.
99 CJEU, 9 June 2009, Commission v Germany, par. 47.
100 The Maastricht Treaty was the first EU Treaty to include such a phrase, which stated at the time ‘the Union 

shall respect the national identities of its Member States, whose systems of government are founded on 
the principles of democracy’. Article F (1) TEU, later changed into Article 6 (3) TEU of the Amsterdam 
Treaty, which deleted the reference to democracy. The current article is a remnant of Article I-5 of the 
failed Constitutional Treaty, which was headed ‘Relations between the Union and the Member States’ at 
the time.
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The wording of Article 4(2) TEU echoes self-organisation. It is significant for two 
reasons, which I will consider below. Firstly, it specifically recognises the importance 
of ‘regional and local self-government’ in the EU context, which was previously only 
recognised by the European Charter on Local Self-Government discussed above. 
Secondly, and more importantly, it includes a right to self-organisation for these levels 
of government in view of primary law. 

7.1. The recognition of regional and local self-government

The phrase ‘inclusive of regional and local self-government’ in Article 4(2) TEU provides 
a notable recognition for regional and local self-government.101 Needless to say, it does 
not refer to other levels of government, such as the national government that includes 
the ministries and directorates. Whereas it initially concerned itself mostly with the 
Member States as a whole, the EU Treaties had not explicitly recognised this level of 
government before. Prior to this inclusion, however, the role of regional and local 
authorities, as prime subjects of public-public cooperation, had already been expanded 
by the strengthening of the regions within the Member States by the establishment 
of the Committee of the Regions (CoR) in the Maastricht Treaty.102 It attempted 
to give a voice to the regional and local interests during the EU policy process. The 
CoR, which consists of representatives of regional and local bodies who either hold a 
regional or local authority electoral mandate or are politically accountable to an elected 
assembly, is predominantly consulted by the EU Commission, and to a lesser extent by 
the EU Council and EU Parliament in relation to matters that affect local or regional 
interests.103 Amongst other things, these matters include economic and social cohesion, 
employment, social policy, energy and telecommunications, climate change and civil 
protection. In addition, the CoR may also present opinions and bring actions before 
the CJEU if EU legislation breaches the principle of subsidiarity. Consequently, the CoR 
provides regional and local authorities with a voice in the EU legislative processes, in 
addition to possible representation by their own Member State in the European Council 
and its members of the EU Parliament. Not surprisingly, public procurement was a 
topic that gained much attention in the advice of the CoR, more specifically in relation 
to public-public cooperation, leading to many amendments of the 2014 Directives on 
public procurement.

The inclusion of regional and local self-government has strengthened the principle of 
subsidiarity, because it now requires the EU legislature to consider a national, regional 
and local level. This means that the constitutional structure of the Member States 
themselves must be taken into account, when considering legislative action at the EU 
level.104 The recognition of these sub-levels in the EU can be attributed to the TFEU’s 

101 See Manunza 2010. This is also echoed in the Pact of Amsterdam, which strengthens the role of cities in 
the EU under the Dutch Presidency and was agreed at the Informal Meeting of EU Ministers Responsible 
for Urban Matters on 30 May 2016 in Amsterdam, the Netherlands. 

102 Article 300 TFEU. It has even been referred to as a mile-stone for the representation of local and regional 
interests in the European Union. Christiansen & Lintner 2005, p. 1.

103 Art. 307 TFEU. 
104 Chalmers et al. 2010, p. 202. 
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Protocol No. 2 on the application of the principles of subsidiarity and proportionality, 
which provides the right for national parliaments to send reasoned opinions in response 
to legislative proposals.105 The recognition of these democratic sub-levels in the TEU 
would seem a logical prerequisite for this expansion. Furthermore, this conclusion 
implies the explicit recognition of the right of these authorities to self-organisation. As 
such, Article 4(2) TEU can be seen as an acknowledgment of the imperative role of these 
authorities in modern society and the differences between the internal organisation of 
the Member States, which can differ in terms of centralisation or decentralisation.106 The 
ability of regional and local authorities to self-supply and to cooperate in order to fulfil 
their responsibilities and subsequent service provision is, therefore, also emphasized 
further. 

7.2. The interpretation of the right to self-organisation 

More importantly, Article 4(2) TEU includes the right to self-organisation in a broad 
sense. This inclusion differs to some extent from the CJEU’s case law, as the article 
stipulates that the EU must do so by respecting the Member States’ ‘national identities, 
inherent in their fundamental structures, political and constitutional, inclusive of 
regional and local self-government’. In this context, ‘national identities’ is a key concept 
for its application.107 It refers to ‘that which differentiates the Member States from one 
another’.108 This was already confirmed by the case law of the CJEU in which it concluded 
that the constitutional structure of a Member State falls under this concept, which can 
now also be derived from its current wording that refers to ‘political and constitutional 
structures’.109 In Sayn-Wittgenstein, the Court literally noted that ‘it must also be noted 
that, in accordance with Article 4(2) TEU, the European Union is to respect the national 
identities of its Member States, which include the status of the State as a Republic.’110 

Knowing that the internal organisation of the Member States often has constitutional 
roots,111 I would argue that the internal organisation of the Member States is therefore 
inherently linked to the ‘national identity’ of the Member States.112 This interpretation 

105 Some Member States with a federal structure have negotiated this right for their regional or local 
parliamentary assemblies. For instance, Belgium has ensured that its parliamentary assemblies of the 
Communities and the Regions are entitled to issue such opinions in addition to its national Chamber of 
Representatives and Senate of the Federal Parliament. Declaration No. 51 by the Kingdom of Belgium on 
national parliaments. Romainville 2016, p. 216. 

106 Manunza & Berends 2013, p. 352.
107 Besselink refers to the plurality of this inclusion, which would include the different ethnic and linguistic 

minorities, in Member States such as Spain, the UK and Belgium. Besselink 2012, p. 41.
108 Besselink 2012, p. 47.
109 CJEU, 22 December 2010, Sayn-Wittgenstein, par. 81-84. 
110 CJEU, 22 December 2010, Sayn-Wittgenstein, par. 92. See for an extensive discussion, Besselink 2012. 

Furthermore, ‘language’ has also been accepted by the Court to constitute a national identity. CJEU, 
12 May 2011, Malgožata Runevič-Vardyn and Łukasz Paweł Wardyn v Vilniaus miesto savivaldybės 
administracija and Others, par. 86. Furthermore, Dobbs 2015 continues and argues that the constitutional 
identity, including the social character of the state, the fundamental right to security in old age, and 
budgetary controls, would fall under its scope.

111 I have referred to the Dutch Constitution, but also see Section 121 of the Finnish Constitution. 
112 Cloots refers to it as ‘vague and ambiguous’. Cloots 2016, p. 86. See further Konstadinides 2011, p. 195.
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seems to have merit, given that the EU must specifically respect the ‘essential state 
functions’, which also aligns with the recognition of regional and local self-government 
discussed further below. Particularly, the culture of the Member States plays an important 
role here, as it was argued that ‘In fact, the very structures of many political and 
constitutional arrangements are fundamentally an expression of cultural phenomena’.113 
The culturally oriented nature, for instance of a decentralised or a centralised form of 
government and traditions relating to services provision in the field of healthcare, is 
therefore part of the national identity of a Member State. In relation to the reference 
to national identities these differences can be exemplified by stating that ‘health as a 
commodity, largely accepted as such in the US, would be shocking to most, if not all, 
Europeans (at least a few years ago), while waiting lists for patients, largely in use in the 
UK, would appear intolerable to most Scandinavians.’114 

Despite recognition of self-government at the EU level, there is, however, a current lack 
of clarity in relation to implications of this article.115 It is said that it could be a mere 
symbolic inclusion, but could also provide a basis to interpret existing exemptions or 
to in fact challenge EU law based on this provision.116 This lack of clarity, however, does 
not seem to exist in relation to the role it fulfils for the internal organisation of the 
Member States. Nevertheless, it is clear that Article 4(2) TEU requires the EU legislature 
to respect national identities, which includes the self-organisation of the Member States, 
rather than allowing EU law to simply trump the Member States’ ability to organise 
themselves.117 

As a consequence of Article 4(2) TEU, the question can be raised if the nexus between 
EU public procurement law and self-organisation is affected by this recognition in the 
TEU. I argue that this is the case, but only as a stronger recognition of what was already 
established in the CJEU’s case law. Consequently, the substantive interpretation of this 
article must be filled by the case law of the Court. This makes sense, because the Court 
has already provided significant recognition of self-organisation in the EU law and 
public procurement context. As such, its content is much further developed than in 
other legal areas. This context differs from areas in which the recognition required a 
ground-breaking role for Article 4(2) TEU to ensure that, for instance, the regional 
and local levels were included in the legislative process at the EU level. Consequently, 
based on the CJEU’s cases, Article 4(2) TEU contains all of the three discretionary 
powers discussed in this chapter: the Member States’ discretionary power to allocate 
responsibilities and competences to an established public authority as it sees fit, the 
discretionary power of a public authority to decide on the preferred type of service 
delivery as it sees fit, and the discretionary power of a public authority to provide a 
service itself or in cooperation with other public authorities as it sees fit. The need to use 
the Court’s case law to substantiate this article’s content is confirmed by the cases Digibets 
and Remondis, which address the allocation of responsibilities and competences. 

113 Besselink 2012, p. 44.
114 Hatzopoulos 2012, p. 979.
115 Cloots 2016, p. 86.
116 Also see, Dobbs 2015.
117 Besselink 2012, p. 41.
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7.3.  Confirmation of the interpretation of Article 4(2) TEU in the CJEU’s 
case law

In the cases of the CJEU that followed the inclusion of Article 4(2) TEU, the Court 
has referred to this article in its case law, thereby acknowledging the abovementioned 
continued course of self-organisation, especially in its renewed primary law status. 

In Digibets of 2014, German law gave the discretionary power to enact legislation on 
games of chance to the regional Länder.118 In 2012, all of them except for the Land 
Schleswig-Holstein re-adopted a state treaty in this field. Schleswig-Holstein adopted 
its own legislation, which in principle authorised advertising for public games of 
chance on television or the Internet. Furthermore, the organisation and facilitation of 
public games of chance through the Internet was no longer prohibited. Authorisation 
was required, but would be given to any citizen or any legal person in the EU as long 
as certain objective conditions were met. This legislation was far more liberal than 
that of the other Länder, which essentially prohibited these activities. This created a 
substantial difference between the Länder’s legislative approaches. In early 2013, 
however, Schleswig-Holstein brought its rules on games of chance into line with those 
of the other Länder. Various authorisations had been given out in this interim period 
discussed before, which remained valid even after the repeal of the initial legislation. 

Digibet and Mr. Albers were one of those operators and their license was challenged by 
Westdeutsche Lotterie. The latter stated that they were anti-competitive by infringing 
gambling legislation. Amongst other things, their appeal against a confirmative 
judgment at first and second instance was based on the freedom of services in Article 
56 TFEU. The referring Bundesgerichtshof decided to ask preliminary questions in view 
of the differences between the Länder. In the context of possible accepted justifications 
for infringements caused by restrictive gambling legislation, the Court wanted to know 
if these differences negatively affected the need for consistency in national legislation to 
prove that the relevant legislation is proportionate and suitable to achieve the goals of 
such legislation, which is laid down in standard case law of the CJEU.119 Even though 
it seems that the temporary inconsistency played an important role in the Court’s 
judgment, the Court implicitly recalled the standpoint of cases such as International 
Fruit Company and Traen, but also added that ‘[i]n the present case, the division of 
competences between the Länder cannot be called into question, since it benefits from 
the protection conferred by Article  4(2) TEU, according to which the Union must 
respect national identities, inherent in their fundamental structures, political and 
constitutional, including regional and local self-government’.120

Accordingly, Article 4(2) TEU indeed provides protection for the division of 
competences between public authorities in the Member States themselves. The CJEU 
therefore confirmed the issue discussed above in relation to national identities and in 

118 CJEU, 12 June 2014, Digibets.
119 Also see, Manunza 2012 on consistency.
120 CJEU, 12 June 2014, Digibets, par. 34.
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addition confirmed the existence of a right to self-organisation. In fact, it means that 
‘acts of secondary legislation, such as Directive 2004/18/EC [...], must be in conformity 
with primary law, such acts cannot be interpreted as permitting interference win the 
institutional structure of Member States.’121 It thereby ensured that self-organisation 
was shielded from the influence of secondary law. The Court’s approach was again 
confirmed in Remondis in 2016.122 It was the first real opportunity for the Court to 
consider the allocation of competences and responsibilities in the remit of EU public 
procurement law. Even though it fell under the ratione temporis of Directive 2004/18/
EC, it provides the current contours of the relationship between EU public procurement 
law and the allocation of competences and responsibilities and further crystallises the 
right to self-organisation. 

This German case concerned the restructuring of the responsibilities for waste disposal 
in the Region and the City of Hannover. The dispute arose after the City of Hannover 
(City) had initially transferred this responsibility to the Region of Hannover (Region), 
after which the Region transferred it to a public law association Zweckverband called 
‘RH Special Purpose Association’ (RH), which both public authorities had jointly 
established. Based on the Opinion of Advocate-General Mengozzi, the CJEU dismissed 
the claims of Remondis. It concluded that it concerned a ‘transfer of competences’ 
instead of an award of a public contract. 

Most importantly, the CJEU principally took the development of a right to self-
organisation further by considering that ‘public authorities are free to decide whether or 
not to have recourse to the contract mechanism in the accomplishment of their public 
interest tasks’.123 As such, this also confirms the role of the right to self-organisation when 
considering how service provision must be organised. Similar to Digibets discussed 
before, the Court referred to Article 4(2) TEU, because the ‘protection conferred’ by the 
article also includes ‘internal reorganisations of powers’ within the Member States. In 
addition, the Court clarified that self-organisation is not a fixed concept. It stated that 
‘such reorganisations, which may take the form of reallocations of competences from 
one public authority to another imposed by a higher-ranking authority or voluntary 
transfers of competences between public authorities, have the consequence that a 
previously competent authority is released from or relinquishes the obligation or power 
to perform a given public task, whereas another authority is henceforth entrusted with 
that obligation or power.’124 Advocate-General Mengozzi had also argued in favour 
of reversibility.125 Hence, the Court confirmed that the right to self-organisation also 
includes the re-distribution of competences and responsibilities, but also confirmed 

121 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 41.
122 CJEU, 21 December 2016, Remondis. The CJEU had already concluded in abstracto that a ‘transfer of 

official authority’ did not fall under EU public procurement law. This case is discussed in Chapter 4, 
Section 2. 

123 CJEU, 21 December 2016, Remondis, par. 39.
124 CJEU, 21 December 2016, Remondis, par. 41. 
125 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 54. However, the Advocate-General did refer 

to the fact that unilateral powers to reverse an allocation of a competence and responsibility could also 
indicate that it was indeed a contractual arrangement. 
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that the CJEU’s course is continued, even though further backing by the right to self-
organisation is granted through Article 4(2) TEU. 

8. POSSIBILITIES FOR SELF-ORGANISATION IN DIRECTIVE 2014/24/EU

In addition to developments in the CJEU’s case law and the inclusion of a right to self-
organisation in the Lisbon Treaty, there was still legal uncertainty in relation to the 
obligations of EU public procurement law when it comes to self-organisation. The 2014 
reforms of the Directives on public procurement must be seen as a continuation of 
the growing prominence of self-organisation, because the three discretionary powers 
discussed all explicitly return in Directive 2014/24/EU. This also means that there is 
no inherent tension between primary law (Article 4(2) TEU) and secondary law (2014 
Directives on public procurement).

The allocation of responsibilities and competences
Even though it did not play a prominent role during the 2014 reforms of the Directives 
on public procurement, the EU legislature clearly aimed to further clarify the status of 
the discretionary power to allocate responsibilities and competences to an established 
public authority as it sees fit with the inclusion of Article 1(6) Directive 2014/24/EU.126 
The article now refers to it as ‘Agreements, decisions or other legal instruments that 
organise the transfer of powers and responsibilities for the performance of public 
tasks between contracting authorities or groupings of contracting authorities and do 
not provide for remuneration to be given for contractual performance, are considered 
to be a matter of internal organisation of the Member State concerned and, as such, 
are not affected in any way by this Directive.’127 This article confirms the conclusion 
that the allocation of competences and responsibilities (i.e. the transfer of powers 
and responsibilities) is a direct personification of the right to self-organisation. The 
characteristics of this article are further discussed in Chapter 4.

Self-supply and the make-or-buy decision
Following the CJEU’s case law of Stadt Halle and subsequent confirmations of this ruling, 
it is not surprising that this Directive also acknowledged the second discretionary power 
of self-organisation. Whereas its predecessors did not refer to it at all, it pays significant 
attention to it. The EU legislature, however, has not included specific articles on self-
supply, but refers extensively to this right in the preamble by stating: ‘However, the 
application of public procurement rules should not interfere with the freedom of public 

126 Surprisingly, Directive 2014/25/EU contains no reference to this concept. 
127 Art. 1(6) Directive 2014/24/EU. 
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authorities to perform the public service tasks conferred on them by using their own 
resources, which includes the possibility of cooperation with other public authorities.’128 

Even though its wording has been altered, this is a clear reference to the judgment of 
Stadt Halle discussed before and to the discretionary power of a public authority to 
provide a service itself or in cooperation with other public authorities as it sees fit. The 
EU legislature has thereby confirmed that performance by public authorities themselves 
or in cooperation falls under the right to self-organisation. In addition, the preamble 
states that ‘it should be recalled that nothing in this Directive obliges Member States to 
contract out or externalise the provision of services that they wish to provide themselves 
or to organise by means other than public contracts within the meaning of this Directive’, 
which also explicitly confirms that this right includes the discretionary power of a public 
authority to decide on the preferred type of service delivery as it sees fit.

Public-public cooperation
Most prominent in the reforms of the Directives on public procurement were the 
discussions on public-public cooperation. The Monti report already singled out ‘in-
house’ procurement as a general term, because other than the exclusive right exemption, 
public-public cooperation had not been regulated in secondary law before. It caused the 
beginning of the full development of the legislative relationship between such service 
provision and EU public procurement law. More importantly, the EU Commission in 
its Green Paper initiating the reforms considered the question of ‘whether, and to what 
extent, public procurement rules should apply to contracts concluded between public 
authorities’.129 Consequently, amongst many suggestions to improve the internal market 
for public contracts, cooperation between public authorities was therefore identified as 
one of the many issues that required improvement.130 The Green Paper described the 
issue at hand, by recognising the existence of two types of cooperation based on the 
case law of the CJEU: ‘vertical cooperation based on the Teckal case law and ‘horizontal 
cooperation’ based on the Commission v Germany case law.131 Both forms of cooperation 
caused problems in practice due to the existence of legal uncertainty and shared the 
idea that ‘a dividing line has to be drawn between arrangements among contracting 
authorities to perform their tasks covered by their right to self-organisation on the one 
hand and procurement activities which should benefit from of open competition among 
economic operators on the other hand.’132 Based on the consultation, the Commission 

128 Recital No. 31 Directive 2014/24/EU. However, Article 2 Directive 2014/23/EU does refer specifically 
to this as ‘The principle of free administration by public authorities’: ‘1. This Directive recognises the 
principle of free administration by national, regional and local authorities in conformity with national 
and Union law. Those authorities are free to decide how best to manage the execution of works or 
the provision of services, to ensure in particular a high level of quality, safety and affordability, equal 
treatment and the promotion of universal access and of user rights in public services. Those authorities 
may choose to perform their public interest tasks with their own resources, or in cooperation with other 
authorities or to confer them upon economic operators. 2. This Directive does not affect Member States’ 
systems of property ownership. In particular it does not require the privatisation of public enterprises 
providing services to the public.’

129 EU Commission 2011a, p. 21.
130 EU Commission 2011a, p. 21.
131 EU Commission 2011a, p. 21.
132 EU Commission 2011a, p. 21.
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concluded that there was a clear majority in all the consulted stakeholder groups, 
which included businesses, Member States, public authorities, and the civil society, 
that supported legislative rules at EU level on the scope and criteria for public-public 
cooperation in order to further ‘clarify [the] public-public exemption[s]’, thereby placing 
service provision by public authorities on the legislative agenda.133

In its proposals for directives, the EU Commission included specific articles regulating 
institutionalised cooperation and non-institutionalised cooperation. It proposed 
the inclusion of an article on the somewhat misleadingly broadly phrased ‘Relations 
between public authorities’ in all of these directives.134 Having found a tangible example 
of internal shortcomings in European law,135 the Commission gave in to a widespread 
call for more legal certainty by proposing to include articles on service provision by 
public authorities.

After the legislative process at EU level, Directive 2014/24/EU also – in addition 
to the exclusive-right exemption in Article 11 – contains an article that regulates 
institutionalised cooperation and non-institutionalised cooperation (both Article 12). 
Whereas previous attempts to include rules on this topic in secondary law failed, this 
codification is to be considered a milestone in the history of EU public procurement 
law.136 The preamble of Directive 2014/24/EU provided the final objective of the 
codification of the institutionalised and non-institutionalised exemptions by stating 
that ‘there is considerable legal uncertainty as to how far contracts concluded between 
entities in the public sector should be covered by public procurement rules. The 
relevant case-law of the CJEU is interpreted differently between Member States and 
even between contracting authorities. It is therefore necessary to clarify in which 
cases contracts concluded within the public sector are not subject to the application 
of public procurement rules.’137 In addition to cooperation based on exclusive rights, 
the Directives on public procurement now contain the boundaries of institutionalised 
cooperation and non-institutionalised cooperation. 

Article 12, however, has been extensively altered when compared to the EU 
Commission’s proposals and the CJEU’s case law. Most of these changes occurred 
during the EU legislative trilogue between the European Parliament, European Council 

133 EU Commission 2011a, p. 6.
134 It concerned respectively Articles 11, 21 and 15. 
135 Cassella 2010, p. 53, which meant that ‘it was impossible to provide an organised reconstruction of the 

lines of conduct to be followed by parties to the system.’
136 The EU Commission Proposal for Directive 2004/18/EU at the time stated: ‘This Directive shall not apply 

to public contracts awarded by a contracting authority to a legally distinct entity owned exclusively by 
that contracting authority, if: – the entity concerned does not have autonomous decision-making powers 
in relation to the contracting authority on account of the latter exercising over that entity a control which 
is similar to that which it exercises over its own departments; – the entity carries out all its activities 
with the contracting authority which owns it.’ COM(2002) 236 final, OJ C 203 E, 27.8.2002, p. 228. It 
appears that the attempt to codify the Teckal exemption failed, because the Member States were not able 
to construct a common wording. In addition, the EU legislature may have also been hesitant to codify the 
case law of the CJEU at a stage when many questions and issues had not been decided before the Court. 
In 2014, these obstacles were no longer deemed important, and the time had therefore come for legislative 
action at EU level.

137 Preamble No. 31 Directive 2014/24/EU.
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and the European Commission. More than one thousand amendments were made to 
the Commission’s proposals for the 2014 Directives on public procurement, which 
included over 450 amendments in relation to service provision by public authorities. 
How service provision is regulated at this point in time, its roots in the CJEU’s case law, 
their legislative history, their specific criteria, negative consequences of their inclusion, 
and, finally, their nexus with EU public procurement law is discussed in more detail 
in Chapters 6 and 7. For now, it is clear, however, that the EU legislature confirmed 
the legal boundaries of institutionalised and non-institutionalised cooperation, and 
thereby interpreted the right to self-organisation as enabling exemptions from Directive 
2014/24/EU.138

Exclusive right exemption
The relationship between EU public procurement law and exclusive rights began in 
1971, when the first directives on public procurement were introduced.139 Even though 
the exact remit of these articles was uncertain at the time, both directives did contain 
a general limitation on their scope in relation to exclusive rights by referring to an 
exemption made possible due to ‘reasons connected with the protection of exclusive 
rights’. It therefore provided a justification to award public contracts outside the scope 
of these Directives.140 This means that the relationship with EU public procurement 
law is created through an exemption. After the reform of the first Directives on public 
procurement, Directive 92/50/EC on public service contracts was the only directive that 
contained a specific exemption relating to exclusive rights.141 The article became more 
explicit in its wording. The other directives, however, did not contain such an exemption. 
Despite minor textual changes, this exemption has not substantively changed since then, 
even though substantial reforms occurred at EU level in 2004 and 2014. Surprisingly, 
the exclusive-right exemption for services did not return in the proposals for Directives 
on public procurement in 2014, but were reintroduced during the legislative trilogue. 

Currently, Article 11 Directive 2014/24/EU reads that ‘this Directive shall not apply 
to public service contracts awarded by a contracting authority to another contracting 
authority or to an association of contracting authorities on the basis of an exclusive 
right which they enjoy pursuant to a law, regulation or published administrative 
provision which is compatible with the TFEU.’142 In the following, I will refer to this 

138 Bleeker & Manunza 2015, pp. 741-810. 
139 Council Directive 76/62/EEC on public supply contracts; Council Directive 71/305/EEC on public 

works contracts. Cooperation based on exclusive rights has been on the EU’s radar since the start of the 
European cooperation in 1957. The Treaty of Rome already referred to the potential necessity to exempt 
entities that had been granted an exclusive right from the application of EU law and, more particularly, 
EU competition law. Article 90 Treaty of Rome. The discussion on this article has been mostly in the 
context of EU competition law. This is now regulated under Article 106(2) TFEU. See more extensively, 
Bekkedal 2011.

140 Article 6(b) Council Directive 77/62/EEC of 21 December 1976 coordinating procedures for the award 
of public supply contracts; Article 9(b) Council Directive 71/305/EEC of 26 July 1971 concerning the 
coordination of procedures for the award of public works contracts.

141 Article 6 Directive 92/50/EEC. 
142 The other Directives also contain this exemption in Article 22 Directive 2014/25/EU and Article 10 

Directive 2014/23/EU, which also refers to it in Recital No. 23.
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as the ‘exclusive right exemption’ and I will further discuss this embodiment of self-
organisation in Chapter 8.

In terms of its nexus with self-organisation, it is clear that this must remain an 
exemption, because contractual agreements, which stipulate the terms and conditions 
of a cooperation, are often awarded to an entity that holds or is simultaneously 
granted an exclusive right. If such an agreement concerns a contract for pecuniary 
interest concluded in writing between one or more economic operators and one or 
more contracting authorities, having as their object the execution of services, works 
or supplies, the rules of Directive 2014/24/EU may apply to the award of this public 
service contract.143 For this reason, the assessment’s starting point of the exclusive right 
exemption is the fact that a public service contract, which is granted to an exclusive 
provider, may fall within the scope of EU public procurement law. Despite potential 
applicability of EU public procurement law, the exclusive right exemption in Article 11 
Directive 2014/24/EU states that ‘this Directive need not apply to the award of public 
service contracts to that contracting authority or association.’144 This brings forth the 
question of what justifies this exemption. Interestingly enough, Directive 2014/24/EU, 
its predecessors and the CJEU’s case law are silent on the justification of this exemption, 
other than a general reference to self-organisation. 

The EU Commission is more practical in its reasoning that relates to the public contract 
by stating that the exclusive right exemption is ‘to avoid competitive award procedures in 
cases where – due to the existence of an exclusive right – only one entity could ultimately 
be awarded the contract in question.’145 Consequently, competitive procedures would 
then lack any competitive element, which would mean that the administrative burdens 
involved could not be justified.146 This practical reason places the additional justification 
of this exemption outside the scope of EU public procurement law: it is found in the 
simple existence of an exclusive right. The innate rationale of the exclusive-right 
exemption, however, is derived from the right to self-organisation. It is directly linked to 
the discretionary power of a public authority to provide a service itself or in cooperation 
with other public authorities as it sees fit. In this line of thinking, the possibility for 
a public authority to decide that a market must be limited by an exclusive right, for 
instance to ensure the accessibility, affordability and quality of service provision, is 
also a consequence of this right. The exclusive right exemption allows a contracting 
authority to decide that another contracting authority is better suited to use its own 
resources to provide a service. This authority then becomes the ‘central provider’.147 As 

143 The definition of a public service contract has been discussed in Chapter 2, Section 3.2. 
144 Recital No. 30 Directive 2014/24/EU. Also see, Trepte 2007, pp. 247-248.
145 EU Commission 2011c, p. 19. Also see, the initial comments by the EU Commission in EU Commission 

1990, Chapter VII, par. 81-82.
146 Some research has shown, however, that tendering with one economic operator can still provide positive 

effects. Van Buiren et al. 2012.
147 Drijber & Stergiou 2009, p. 827; Bovis 2016, p. 551.
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a consequence, the granting contracting authority exercises its right to self-organisation 
based on the combination of a granted exclusive right and a public service contract.148

SG(E)I, NESGI & SSGI
Moreover, the idea that the Member States are free to organise the provision of compulsory 
social services or other services, such as postal services, as services of general economic 
interest (SGEI), non-economic services of general interest (NESGI) or a mixture of the 
two is further confirmed. This aspect enhances the discretionary power that the Member 
States have to self-organise and self-supply services at the national level. As pointed out, 
however, there is a risk of evasion in the discretion to label such services.149 This is 
rooted in the fact that the EU Treaties or other EU laws do not specify these categories 
of services. The EU Commission, nevertheless, attempted to further clarify the various 
forms of services of general interest (SGI) in 2011.150 The Commission considers SGIs 
to be ‘services that public authorities of the Member States classify as being of general 
interest and are therefore subject to specific public service obligations.’ These services 
can be divided into two groups: non-economic and economic activities. SGEIs are 
seen as economic activities that deliver outcomes that benefit the overall public good 
that would not, or not sufficiently enough, be supplied by the market without public 
intervention. Such economic activities are subject to specific European legislation and 
are therefore covered by the internal market rules (i.e. Lisbon Treaty, free movement, 
state aid, competition and public procurement rules.). NESGI are not bound by these 
sets of rules. Additionally, social services of general interest (SSGI) can also be either 
economic or non-economic. This category includes ‘social security schemes covering 
the main risks of life, such as those linked to health, ageing and disability, and a range 
of other essential social services provided directly to the person, such as occupational 
training, rehabilitation and language training for immigrants’.151 

Directive 2014/24/EU’s preamble further clarifies that NESGI fall outside the scope of 
the directive. Furthermore, it is clear that Directive 2014/24/EU does not impede ‘the 
freedom of national, regional and local authorities to define, in conformity with Union 
law, services of general economic interest. This Directive should also be without prejudice 
to the power of national, regional and local authorities to provide, commission and 
finance services of general economic interest in accordance with Article 14 TFEU and 
Protocol No 26 on Services of General Interest annexed to the TFEU and to the Treaty 

148 Finally, it should not come as a surprise that the exclusive right exemption in the sphere of EU public 
procurement law is related to Article 106 TFEU. This article states that the rules of the TFEU only apply 
‘in so far as the application of such rules does not obstruct the performance, in law or in fact, of the 
particular tasks assigned to them.’ Similarly to the exclusive right exemption, the article continues, 
however, by balancing this standpoint with the phrase ‘The development of trade must not be affected 
to such an extent as would be contrary to the interests of the Union.’ In the following, this is not further 
discussed. 

149 Manunza 2010.
150 EU Commission 2013, pp. 21-25. 
151 EU Commission 2013, p. 22.
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on European Union (TEU)’.152 The latter article and protocol, thereby strengthening 
self-organisation in the TFEU, aim to ensure ‘the wide discretion of national, regional 
and local authorities in providing, commissioning and organising services of general 
economic interest as closely as possible to the needs of the users’. As a consequence of these 
discretionary powers, Member States have the power to exempt services from the internal 
market rules by labelling them as a NESGI.153 This is restricted by the manifest error test 
of the EU Commission, which has proven to be of little effect in practice.154   

To conclude, these inclusions in Directive 2014/24/EU further confirm the case law of 
the CJEU discussed in the previous section and display a clear signal from the Member 
States whilst amending the Directives on public procurement. When applying these 
rules, the Member States have clearly wanted to keep full discretion to provide services 
themselves, and to decide on service provision within their internal organisation. This 
illustrates that self-organisation is deeply rooted in this directive. 

9. CONCLUDING REMARKS

This chapter considered self-organisation of the Member States and their public 
authorities. I have argued that a right to self-organisation has developed in the CJEU’s 
case law that has now been included in the Lisbon Treaty and Directive 2014/24/EU. 

The division of competences between the EU and the Member States is clear by not 
granting the EU a competence to impede on self-organisation. However, the endeavours 
in view of the freedom of services and, therefore, EU public procurement law are based 
on primary law. Further clarity has first and foremost been provided by the CJEU, 
which has been at the forefront of harnessing self-organisation in the EU context. In the 
case-law developments that began in the case of International Fruit Company in 1971 
and ended with the judgment of the Court in 2016 in Remondis, it has confirmed the 
discretionary power of the Member States to allocate competences and responsibilities. 
Furthermore, Teckal, Stadt Halle, and Commission v Germany have respectively 
recognised institutionalised cooperation, self-supply and non-institutionalised 
cooperation, and therefore the discretionary power of a public authority to provide a 
service itself or in cooperation with other public authorities as it sees fit. In addition, 
Stadt Halle also recognised the discretionary power of a public authority to decide on 
the preferred type of service delivery as it sees fit.

Following the CJEU’s case law and the influence of the European Charter on Local Self-
Government, the Lisbon Treaty recognised the right to self-organisation in primary law 

152 Recital No. 7 Directive 2014/24/EU. Article 14 TFEU states ‘Without prejudice to Article 4 of the Treaty 
on European Union or to Articles 93, 106 and 107 of this Treaty, and given the place occupied by services 
of general economic interest in the shared values of the Union as well as their role in promoting social and 
territorial cohesion, the Union and the Member States, each within their respective powers and within the 
scope of application of the Treaties, shall take care that such services operate on the basis of principles and 
conditions, particularly economic and financial conditions, which enable them to fulfil their missions.’ 

153 CJEU, 2 February 2008, BUPA.
154 EU Commission 2013, pp. 23-24.
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via Article 4(2) TEU. I have argued that this article must be read in combination with the 
discussed case law of the Court, and that these rulings must give this article substantive 
content. As a consequence, it is clear that the right to self-organisation provides a 
minimum boundary of the influence of EU public procurement law. Consequentially, it 
appears that the effectiveness of EU public procurement law can therefore come out on 
top, as long as these minimum boundaries are respected. Finally, the reforms of the 2014 
Directives on public procurement, and specifically Directive 2014/24/EU, illustrate that 
the course of the Court has been continued and that the right to self-organisation has 
also strongly found its roots in EU public procurement law. 

In the following chapter, I will further consider the nexus between EU public 
procurement law and self-organisation by specifically considering the exclusions and 
exemptions from this field of law. 
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CHAPTER 4

Allocation of responsibilities and 
competences & EU public procurement law

In this chapter, the nexus between the allocation of responsibilities and competences and 
EU public procurement law is discussed in detail. Whereas Chapters 2 and 3 described 
the roots of this relationship, this chapter discusses how it is currently construed, which 
tensions may arise, and whether reconciliation is necessary in the public procurement 
context.1 

1. THE ALLOCATION OF RESPONSIBILITIES AND COMPETENCES

As concluded in Chapter 3, the right to self-organisation has ensured that it encompasses 
the discretionary power of the Member States and its public authorities to allocate 
responsibilities and competences within their internal organizational structures. 
As a consequence, both the assignment and redistribution of responsibilities and 
competences fall outside the scope of EU law.2 Despite this development, it was not 
clearly addressed what characteristics such an allocation should have in order to fall 
outside of this remit, because both the TEU’s inclusion of the right to self-organisation 
and the CJEU’s cases on this matter remained general in nature. This meant that it was 
not clear when competitive obligations existed in relation to an alleged allocation of 
responsibilities and competences.3 As such, the field of EU public procurement law was 
also influenced by the legal uncertainty as described above. Even though it could already 
be assumed that the allocation of responsibilities and competences would also fall 
outside the scope of the Directives on public procurement, this particular relationship 
remained indeterminate for a long time. 

In recent years, however, two developments have significantly shaped the nexus between 
EU public procurement law and the allocation of responsibilities and competences, 

1 See in general on this topic, Arrowsmith 2014, pp. 530-531; Bovis 2015, pp. 475-476; Smith 2017 and 
more extensively Wiggen 2011.

2 In summary, the CJEU developed its position early on in CJEU, 15 December 1971, International Fruit 
Company and CJEU, 12 May 1987, Traen and concluded that such allocation does not fall within the 
scope of the EU Treaties. This right has now also been included in Article 4(2) TEU.

3 This argument was often brought forward in the public procurement context. See, CJEU, 9 June 2009, 
Commission v Germany. Wiggen 2011, p. 164.
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and have brought further clarity.4 Firstly, in 2016 the CJEU in Remondis – building on 
the ruling of Commission v France in 2005 – ruled on the criteria that constitute this 
relationship.5 Secondly, the EU legislature included Article 1(6) Directive 2014/24/EU in 
2014, which specifically addressed this subject in relation to the scope of this Directive. 
This inclusion did not come as an absolute surprise. Since 2011, the EU Commission 
had argued that a ‘transfer of competences’ fell outside the scope of the TFEU and the 
Directives on public procurement.6 Interestingly enough, the Commission did not 
include a specific article on this subject in its 2011 proposals for new directives. The 
Internal Market Committee and the Committee of the Regions proposed this inclusion, 
which emphasises that the need for further clarity on this subject was of particular 
interest to regional and local authorities.7 

Based on these developments, the relevant theme of this chapter is how the allocation 
of responsibilities and competences differs from the award of a public contract. This is 
important, because such allocation often occurs in the form of a contractual agreement. 
In the context of EU public procurement law, it concerns a public contract if it fulfils all 
aspects of Article 2(1)(5) Directive 2014/24/EU. This article defines it as ‘contracts for 
pecuniary interest concluded in writing between one or more economic operators and 
one or more contracting authorities and having as their object the execution of works, 
the supply of products or the provision of services’. I have previously discussed that it is 
important for this written contract to be based on a selective bilateral relationship for 
pecuniary interest following a concordance of wills. It must concern services, supplies, 
or works.8 If it concerned a public contract, competitive obligations would exist, and 
possible exemptions, as considered in the next chapters, would need to apply for these 
arrangements to continue. 

4 These developments were briefly considered already in relation to the development of the right to self-
organisation.

5 CJEU, 21 December 2016, Remondis.
6 EU Commission 2011c, pp. 17-18.
7 Amendments Nos. 572 and 581 Committee on the Internal Market and Consumer Protection, Draft 

report on the proposal for a directive of the European Parliament and of the Council on public procurement 
(Amendments 469-763), 2011/0439(COD). Also, Amendment No. 86 Committee on the Internal Market 
and Consumer Protection, Report on the proposal for a directive of the European Parliament and of the 
Council on public procurement, A7-0007/2013. During the EU legislative process, an amendment was 
tabled that did not make it into the final wording of Directive 2014/24/EU. It aimed to clarify that 
the recipient of a competence and responsibility could have a direct private participation as part of its 
organisational structure. Indeed, such participation would be excluded from the scope of EU public 
procurement law if it did not concern a public contract. Article 1(7) Opinion of the Committee of the 
Regions on ‘Public procurement package’ (2012/C 391/09), 18 December 2012: ‘In the event that a transfer 
of tasks and responsibilities is not subject to public procurement law, the participation of private actors 
is not ruled out (provided it is permissible under national law), especially in the case of institutionalised 
cooperation. Where private participation does occur, a transfer of tasks by means of an organisational act 
does not constitute an act of procurement as long as it does not involve a public contract with the private 
actor falling within the scope of public procurement law.’

8 See in more detail, Chapter 2, Section 3.2.
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2.  INCLUSION IN DIRECTIVE 2014/24/EU AND THE CJEU’S INTERPRETATION

Even though the CJEU decided on the status of ‘internal affairs’ in International Fruit 
Company and Traen, the CJEU case of Remondis is the most explicit and recent case 
that specifically addressed the relationship between EU public procurement law and 
the allocation of responsibilities and competences.9 The facts of this case are as follows. 
This German case concerned the restructuring of the responsibilities for – amongst 
other things – waste disposal in the Region of Hannover (Region) and City of Hannover 
(City). The dispute arose after the City had initially transferred this responsibility to the 
Region. After this allocation, the Region transferred it to a public-law association, a so-
called ‘Zweckverband’, named ‘RH Special Purpose Association’ (RH), which the City 
and the Region had jointly established. If the reorganisation had remained at this level, 
it probably would have not triggered any attention, because it is a clear personification 
of the right to self-organisation as only responsibilities and competences were allocated.

The remit of a public contract in the public procurement context was tested, however, 
due to the fact that the Region and the City kept operational and financial ties with RH. 
RH had been empowered to adopt regulations on the imposition of fees for its services, 
to be active for third parties, to rely on third parties for the performance of its tasks, 
and to acquire holdings in other undertakings and entities. The general meeting of RH 
was able to amend the articles of association and appointed the RH’s managing director. 
Operational ties existed, however, in that the chief administrative officers of the Region 
and the City were still part of the general meeting and were entitled to vote on tasks 
that were previously performed by the authority they represented. Financial ties existed 
as well, because RH was provided – at no cost – with the bodies of the Region and the 
City, which were previously in charge of waste disposal, street cleaning, and winter road 
maintenance. In addition, 94% of the shares in Abfallentsorgungsgesellschaft Region 
Hannover mbH, which were previously held by the Region, were also transferred 
into its ownership. Furthermore, even though RH had to ensure that its expenditures 
were covered by its revenue, the Region and the City had to compensate losses if they 
occurred. 

Following this reorganisation, Remondis, a company active in the waste sector, filed 
proceedings and claimed that it concerned a public contract under Article 1(2)(a) 
Directive 2004/18/EC. Furthermore, this arrangement allegedly could not benefit from 
the institutionalised exemption due to the high number of activities for third parties.10 
The substantive discussion of this case follows below, but it is interesting to note that 
this case took place during preparation of the 2014 Directives on public procurement, 
which included Article 1(6) Directive 2014/24/EU. It reads: ‘Agreements, decisions 
or other legal instruments that organise the transfer of powers and responsibilities 
for the performance of public tasks between contracting authorities or groupings of 

9 Belgian scholars debated the compatibility of the allocation of responsibilities and competences with EU 
public procurement law even prior to Teckal. This discussion predominantly resulted in a conclusion that 
it would fall outside its scope. See, Flamme et al. 2009, Chapter 2. 

10 Chapter 6 considers the specifics of this exemption further. In this case, the activities criterion would have 
not been fulfilled. 



112

contracting authorities and do not provide for remuneration to be given for contractual 
performance, are considered to be a matter of internal organisation of the Member State 
concerned and, as such, are not affected in any way by this Directive.’

As discussed, this article constitutes a clear inclusion of the right to self-organisation, 
and further crystallises its content in the public procurement context. Even though the 
Advocate-General acknowledged the ratio temporis of this article in relation to the case 
Remondis, Mengozzi referred to it extensively.11 He argued that this case should not 
be interpreted any differently under the old Directives on public procurement, thereby 
suggesting that they codified the state of the law also applicable in Remondis rather than 
providing an interpretative shift. Despite the fact that the CJEU only referred to it in its 
summary of the parties’ positions, it can be assumed that this legislative development 
significantly influenced the Court’s conclusion in Remondis.12 In any event, it justifies 
a joint discussion of this case and Article 1(6) Directive 2014/24/EU to consider 
the current relationship between EU public procurement law and the allocation of 
responsibilities and competences.

3.  THE CRITERIA OF AN ALLOCATION OF RESPONSIBILITIES AND 
COMPETENCES

In the following sections, I will consider the relevant criteria of Article 1(6) Directive 
2014/24/EU in light of Remondis and the previous CJEU’s case law.13 Accordingly, I 
discuss (1) the object of an allocation, (2) the method of allocation, and (3) the allowed 
types of operational and financial involvement, in order to consider where possible 
tensions may arise in the context of EU public procurement law and the concept of an 
award of a public contract.

3.1. The object of an allocation

The first relevant criterion is the definition of the ‘object’ of an allocation. Article 1(6) 
Directive 2014/24/EU refers to ‘powers and responsibilities’, but does not further define 
this, and neither does the TFEU. It is not surprising that these terms are not defined 
further at EU level. As Advocate-General Mengozzi rightly pointed out, there is no EU 
concept of legal instruments that must organise such an allocation, because national law 
must determine the remit of these concepts. It is a clear ‘personification’ of the right to 
self-organisation.14

Despite the national discretion referred to above, the EU Commission did provide a 
definition of competence. It considered it ‘the exclusive obligation and right to fulfil 
this task by own administrative, technical and other means or by calling upon external 

11 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 44.
12 CJEU, 21 December 2016, Remondis, par. 26. 
13 Wiggen 2011. Also see Smith 2017, pp. 95-96, for a similar identification of the relevant criteria.
14 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 48-49.
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entities’.15 According to the Commission, a competence for waste collection would 
include the official authority to determine ‘the right to set tariffs, to fix rules for collecting, 
sorting, storing and treating waste, as well as the right to manage and ultimately to carry 
out the task according to these rules’.16 The former concerns a competence, the latter a 
responsibility. The Commission’s definition of ‘competence’, therefore, seems to contain 
two aspects: the authority to set the legal boundaries of performance, as well as the 
obligation to ensure performance. This is what I have referred to as ‘responsibilities and 
competences’, because it clearly indicates its dual role. Furthermore, it appears reasonable 
to not ponder too much on the difference between ‘powers and responsibilities’ and 
‘responsibilities and competences’. The EU legislature does not seem to have intended 
to take a clear step away from the EU Commission’s interpretation of ‘competences’, 
because a ‘competence’ also grants the ‘power’ to act. This is also confirmed by the CJEU, 
which interchangeably uses ‘competences’, ‘responsibility’ and ‘powers’ in Remondis.17 

For the concept of ‘public contract’ to become relevant, the object of a contractual 
agreement must concern services, supplies or works. This means that the agreement 
underlying the allocation of responsibilities and competences must also contain at least 
one of these aspects. As such, the defining line between an allocation outside Directive 
2014/24/EU and an award of public contract will mostly need to be drawn in light of the 
activities (often services) that follow from the allocated responsibilities. 

Finally, it is relevant to recall that the CJEU is not limited by the national interpretation 
of responsibilities and competences, which is in line with its consistent functional 
approach of EU concepts.18 The Court responded to such an argument in the case of 
Piepenbrock. In this case, the action of the appellant Piepenbrock, which stated that the 
direct award by Kreis Duren of a cleaning contract violated EU public procurement law, 
was dismissed by the national court of first instance. The national court had concluded 
that this contract was a ‘delegating’ agreement, which was consistent with German law 
and would allegedly fall outside the scope of EU public procurement law.19 The defendant 
Kreis Duren stated that ‘such a public-law delegation of tasks constitutes a decision on 
internal organisational matters, which is not subject to the law on public procurement.’20 
The referring higher court referred to the balance between on the one hand allowing 
the Member States to organise their own administrative organisations, and on the other 
hand the fact that it was unsure whether the law on public procurement is generally 

15 EU Commission 2011c, pp. 17-18.
16 EU Commission 2011c, p. 17. See, for instance, the EU Commission’s stance in Commission press release 

IP/08/1516 of 16 October 2008. Wiggen 2011, p. 165.
17 For instance, compare the following paragraphs in CJEU, 21 December 2016, Remondis: par. 40, 41 49 and 

51. 
18 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 364.
19 It concerned the so-called ‘Gesetz über kommunale Gemeinschaftsarbeit des Landes Nordrhein-

Westfalen’ (the GkG NRW). The Court referred to ‘paragraph 23 of the GkG NRW, which is not subject to 
public procurement law.’ The GkG NRW makes a distinction between ‘mandating’ agreements, pursuant 
to which one entity undertakes to perform certain tasks on behalf of another entity, and ‘delegating’ 
agreements, involving a transfer of competence, under which one entity performs another entity’s task. 
It also notes that, according to the national case law, ‘mandating’ agreements are governed by public 
procurement law in so far as they involve a pecuniary interest. CJEU, 13 June 2013, Piepenbrock, par. 8.

20 CJEU, 13 June 2013, Piepenbrock, par. 19.
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inapplicable to agreements on cooperation between local authorities, as ‘acts of internal 
administrative organisation’. On the other hand, the national court recognized that the 
purpose of the contract is ‘virtually identical’ to any contract normally falling under 
Directive 2004/18. More importantly, it asked whether the German qualification as 
a ‘delegating agreement’ is important, ‘given that when a contract relates to ancillary 
activities which do not directly concern the external activity of local authorities, the 
fact that a transfer of competence takes place by virtue of the contract is a purely 
technical point, as the choice of either type of contract in fact produces identical effects 
in economic terms.’21 

Following the reference, the CJEU implicitly dismissed the defendant’s arguments 
and went on to apply EU public procurement law to this scenario. It concluded that 
the direct award of this public contract had violated EU public procurement law. This 
means that the national label of an agreement is not decisive and that the mere fact 
that only contracting authorities are involved does not exempt the award of alleged 
‘responsibilities and competences’, which in in fact is a public contract, from the EU 
public procurement obligations. 

3.2. The method of an allocation 

Given the wording of Article 1(6) Directive 2014/24/EU, it is clear that the method 
of an allocation of responsibilities and competences is – similarly to the definition of 
its object – defined broadly to accommodate self-organisation.22 This article explicitly 
includes ‘agreements, decisions or other legal instruments’. ‘Other legal instruments’ 
particularly provides a broad scope of application. This approach can again be explained 
by the emphasis of this article on the internal organisation of the Member States. It 
appears, however, that the initial competence and responsibility must be based on a 
law, regulation or statutory act, because public authorities cannot simply assume 
responsibilities and competences in any other way, given the need for democratic 
decision-making. Redistribution of a responsibility and competence, however, could 
then be based on agreements that involve the public authority that held them before. 
It is particularly in these situations that the concept of a public contract presents itself, 
because it needs to be a contractual relationship in writing. Furthermore, the article 
is clear by stating that an allocation can only occur between contracting authorities 
and groupings of contracting authorities, meaning that they cannot be allocated to 
third parties.23 It is clear that the mere fact that an alleged allocation occurs solely 
between contracting authorities does not simply exclude the application of EU public 
procurement law, which has been standing case law of the Court.24 In any event, an 

21 CJEU, 13 June 2013, Piepenbrock, par. 24.
22 Whereas Article 1(6) Directive 2014/24/EU refers to a ‘transfer’, I prefer the terminology of ‘allocation’, 

given the fact that it also includes the initial assignment of a responsibility and competence, whereas 
transfer appears to only refer to the secondary stage of redistribution. 

23 Nevertheless, it would have been more consistent to refer to ‘associations’ instead of ‘groupings’ as in 
Article 2(1)(1) Directive 2014/24/EU, but the difference is likely to be negligible.

24 See Chapter 2, Section 4.2.
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allocation does appear to consist of a bilateral relationship, which is required for a public 
contract to exist.

In Remondis, the Region and the City of Hannover were entrusted under the federal 
legislation and the legislation of the Land Niedersachsen with waste-disposal and waste-
treatment tasks.25 It goes without saying that the establishment of RH itself did not 
constitute a bilateral act, thereby excluding the concept of public contract. The unilateral 
decision of the Regio and the City established it. The EU Commission rightly considered 
that unilateral measures cannot constitute a public contract.26 The judgment itself is 
unclear about how the responsibilities and competences were subsequently redistributed 
to RH, but it must be assumed that this separate entity received these responsibilities 
and competences in its founding articles of association through some form of written 
contractual agreement.27 Otherwise, it could never been a public contract in the first 
place, given its requirement of ‘a contractual agreement in writing’. It also seems likely 
that a concordance of wills would exist in many allocation cases. Knowing the influence 
of its founding authorities, however, it would be unlikely that RH would be in a position 
to refuse to accept the responsibilities for which it was established. As considered in 
Chapter 3, Section 3.2.1.1.2., however, the practical reality of modern contracting often 
leaves the economic operator without a choice but to accept whatever contract is offered. 

To conclude, it becomes apparent that – if there is to be any influence from EU public 
procurement law – it is mostly the redistribution of responsibilities and competences 
that may resemble the concept of an award of a public contract. It could be said that this 
latter transaction would appear to imply – what has been coined in literature as – the 
concept of a ‘dowry’, which implies that responsibilities are granted to a former internal 
department that has been privatised and wishes to continue its former activities.28 
However, this seems to be a different scenario, which is considered in the next section, 
given the wholeness of an allocation. This is also where the main difference between 
a public contract and an allocation should therefore lie, because it seems that – based 
on the above – the other aspects (i.e. written contractual agreement, bilateralism and 
concordance of wills and often concerning services) might in fact be able to be fulfilled 
when it concerns an alleged allocation of responsibilities and competences. 

25 Paragraph 6 of the Niedersächsische Abfallgesetz (Lower Saxony Law on waste), in the version of 14 July 
2003, and Paragraph 6(1) of the version of 14 October 1994, which was in force on the date the Special-
Purpose Association was formed.

26 CJEU, 9 June 2009, Commission v Germany, par. 17-18. The CJEU concluded that the contract established 
a cooperation between local authorities with the aim of ensuring that a public task that they all have to 
perform, namely waste disposal, is performed. In this case, the CJEU then went on to create the non-
institutionalised exemption and did not rely on this argument to support it. This case is further discussed 
in Chapter 7.

27 The judgment refers to ‘a public-law corporation that the two founding authorities vested with various 
tasks, some of which were initially common to both authorities and others allocated to each of them, and 
which in particular took the place of the Region of Hannover for waste disposal.’ CJEU, 21 December 
2016, Remondis, par. 13. 

28 Manunza 2001, p. 163.
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3.3. The need for a genuine allocation

Whereas the method of an allocation is broad due to the right to self-organisation, the 
CJEU concluded in Remondis that various conditions must be fulfilled for an allocation 
to be what I will refer to as ‘genuine’. This is necessarily where a clear line must be drawn 
by the CJEU and the EU legislature between the award of a public contract and the 
allocation of responsibilities and competences.

Prior to Remondis, the EU Commission concluded in 2011 that an allocation of 
responsibilities and competences falls outside the scope of the TFEU and the Directives 
on public procurement.29 It argued that this is due to the fact that a public authority 
transfers a competence in its ‘entirety’, which means that the responsibility for service 
provision is passed on to another entity as well. This is mirrored by the situation where a 
public authority, in its role as contracting authority, would purchase services for its own 
purposes, and would subsequently remain responsible and involved.30 In the former 
situation, this would also mean that there would be no public contract or concession 
contract despite its contractual nature. 

It is clear that the case of Commission v France inspired the EU Commission on this 
topic. Knowing the position of Advocate-General Mengozzi, the CJEU in Remondis also 
seems to have built on this case to decide on its conditions for an allocation, which 
justifies a preceding discussion of this judgment. The case Commission v France involved 
the determination of whether a French mandate constituted a specific allocation of a 
competence by a public authority to an entity that was allegedly responsible for the 
completion of a project. The EU Commission argued that the French Republic had 
violated the obligations of Directive 92/50/EEC and Article 49 EC when it reserved the 
task of delegated project contracting to an exhaustive list of legal persons under French 
law.31 Based on French regulations, the contracting authority involved was allowed to 
enter into an agency agreement without following the obligations of the implementation 
of this Directive in the French Public Procurement Act (Code des marches publics). The 
tasks included in this agency agreement were twofold: representative functions and 
other responsibilities. The Court concluded that it concerned a public service contract 
between a contracting authority and a service provider, because the agency contract 
constituted a written agreement for which the delegated project contractor received 
remuneration.32 The Court, subsequently, considered whether it nonetheless concerned 
a ‘transfer of official authority’. It seemingly considered both Directive 92/50/EC and 
Article 49 in view of Article 45 EC, even though the former makes no reference to it. 
Fulfilment of this article would mean that it would still fall outside the remit of the 
applicable directive. The French Republic argued that the agency agreement granted the 
agent the power to represent the contracting authority, which meant that it would be 

29 The EU Commission referred to a ‘transfer of competences’, but – as discussed – seemed to include 
responsibilities and competences into this concept. 

30 EU Commission 2011c, p. 17. 
31 CJEU, 20 October 2005, Commission v France.
32 CJEU, 20 October 2005, Commission v France, par. 38.
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charged with a task of general interest and would even have the power to co-decide with 
the contracting authority.33 

The CJEU concluded however that only the representative functions might in principle 
fall under the banner of official authority. Advocate-General Maduro convincingly 
argued in support of this by stating that even though the agent was entitled to sign the 
project management contracts and the contracts for works on behalf of the contracting 
authority, it could only do so after having obtained the contracting authority’s approval. 
This meant that there was no genuine transfer of official authority, because the agent 
was not in a position to make ‘autonomous decisions’.34 In addition, despite the agent’s 
role in paying the remuneration to service providers and contractors, the remuneration 
was provided by the contracting authority, which meant that no freedom to operate 
existed either. For this reason, the Advocate-General concluded that ‘although the agent 
may carry out certain legal transactions on behalf of the contracting authority, it does 
not thereby have sufficient autonomy in the performance of its tasks to be able to be 
regarded as the beneficiary of a transfer of official authority.’ The Court confirmed this 
reasoning in its ruling: the contractual agreement could not be exempted from the 
scope of Directive 92/50/EEC.35 The Court was not very explicit in the applied test of its 
reasoning, but appeared to at least deem autonomy to constitute an important aspect of 
a genuine allocation. 

Despite some initial thoughts on its general outline, it was not until the case of Remondis 
that the CJEU fully explicated the relationship between an allocation of responsibilities 
and competences, and EU public procurement law. Based on the facts discussed above 
and when considering RH’s role in waste management, the Court concluded that ‘a 
transfer of competence must concern not only the responsibilities associated with the 
transferred competence, including the obligation to perform the tasks that competence 
entails, but also those powers that are the corollary thereof. This requires that the public 
authority on which competence has been conferred has the power to organise the 
performance of the tasks coming within that competence and to draw up the regulatory 
framework for those tasks, and that it has financial autonomy allowing it to ensure the 
financing of those tasks.’36

As a consequence, the CJEU took a giant leap in defining the difference between an award 
of a public contract and the allocation of responsibilities and competences by providing 
substantive criteria. It must concern not only responsibilities (e.g. the obligation to 
perform tasks), but also the powers that must be used to ensure the organisation of 
tasks (e.g. the regulatory framework). It thereby confirmed the need for genuine 
allocation. The main distinguishing factor with an award of a public contract therefore 
is that the allocating authority must release itself from all related competences and from 
all related responsibilities. Consequently, it is no longer possible to characterize it as a 
vertical principal-agent relationship. As such, a genuine allocation only exists if (1) the 

33 CJEU, 20 October 2005, Commission v France, par. 49.
34 Opinion of A-G Poiares Maduro, 24 November 2004, Commission v France, par. 39.
35 Opinion of A-G Poiares Maduro, 24 November 2004, Commission v France, par. 39-41.
36 CJEU, 21 December 2016, Remondis, par. 49.
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operational autonomy to act independently and (2) the financial autonomy afterwards 
must be guaranteed. The influence of the EU Commission, which argued for a complete 
transfer, is therefore clearly visible. These concepts are further discussed in the following 
sections, because strong financial or operational ties may indicate that an allocation is 
not genuine, which means that EU public procurement law can be applicable again.

3.3.1.  Tension & reconciliation: operational autonomy or a contractual relationship?

According to the CJEU in Remondis, operational autonomy would not exist if ‘the 
authority initially competent retains primary responsibility over those tasks’. This would 
occur – for instance – if the allocating authority ‘must give prior approval for decisions 
envisaged by the entity on which it has conferred powers.’37 As a consequence, according 
to the Court, ‘there can thus be no transfer of competence if the newly competent 
public authority does not act autonomously and under its own responsibility in the 
performance of its tasks.’38 As a consequence, Advocate-General Mengozzi referred to 
the fact that the transfer must be ‘comprehensive’. The recipient authority must hold all 
the responsibilities and competences necessary to perform fully and autonomously the 
public task that has been conferred on it. it has received them. This would also at least 
fulfil the requirement that a public contract contains a duty to perform, even though it 
would be in the form of a responsibility to ensure performance. 

In Remondis, the fact that RH gained autonomy through national law and was able to 
determine the regulatory framework and procedures according to which it operated 
contributed to its autonomy.39 Here, the requirement of operational autonomy is 
deployed to distinguish it from a contractual relationship, which outlines the terms and 
conditions of a performance and ensures significant involvement from the contracting 
authority. As such, this clearly distinguishes it from the award of a public contract. If 
it concerned a public contract, it would ensure that the contracting authority remains 
significantly involved in the performance of the contract as a principal. It would keep 
responsibility, but merely contract out the provision of related services.

Even though tasks must be performed in ‘full autonomy’, the CJEU left room for a 
certain degree of involvement of the transferring authority. As a consequence, it blurred 
the clear line it had drawn before, thereby leaving room for possible tension with EU 
public procurement law by delving into the territory of a public contract.40 Based on the 
Opinion of Advocate-General Mengozzi, it stated that ‘such autonomy of action does not 
mean that the newly competent entity must be shielded from any influence whatsoever 
by another public entity.’41 This means that the allocating authority is not allowed to 
have any involvement with the actual performance in relation to the responsibilities. 
However, the Court seems to have referred to the Advocate-General’s argument that it 

37 CJEU, 21 December 2016, Remondis, par. 49.
38 Also see EU Commission 2011c, p. 18.
39 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 53.
40 As considered, the right to self-organisation seems to support genuine allocation only.
41 CJEU, 21 December 2016, Remondis, par. 52. 
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would still be possible to have some ‘political control’. It is unclear how far this type of 
control can reach, however. In Remondis, it concerned the participation in the governing 
bodies of the recipient entity composed of representatives of the previously competent 
authorities.42 In this case, this would be justified by the potential political accountability 
of the Region and City for waste services.43 This seems justified in view of the right to 
self-organisation, because it is up to the Member States how to organise their regional 
and local democratic systems. Dissatisfied citizens would likely turn to the City or the 
Region instead of RH, which did not have a direct democratic representation attached 
to it, such as a Council of Aldermen. To avoid any tensions in defining the concept of 
allocation of responsibilities and competences, and the award of a public contract, it is 
clear however that any other type of influence beyond this political scope cannot gain 
the same justification. The stronger the influence, the more likely it is that it would 
enter the remit of a contractual relationship that could fall under the scope of Directive 
2014/24/EU. Reconciliation-wise, this must be prevented. There should be no room 
for interference other than that of politics. This means that the burden of operational 
autonomy is not easily satisfied. 

3.3.2.  Tension & reconciliation: financial autonomy or a contractual relationship?

In addition to operational independence, the CJEU in Remondis referred to the need 
for financial autonomy of the recipient authority.44 Interestingly enough, Article 1(6) 
Directive 2014/24/EU also refers to the fact that the contracting authorities or groupings 
of contracting authorities cannot provide ‘remuneration for contractual performance’. 
It appears that the EU legislature has attempted to sharpen the distinction between the 
award of a public contract and an allocation of responsibilities and competences by 
explicitly clarifying that the transferring entity is not allowed to provide remuneration 
for the receiving contracting authority or grouping of contracting authorities. As such, 
it aims to prevent that a tension may arise with EU public procurement law when an 
allocation does not concern a ‘clear cut’ scenario in which no financial ties continue 
to exist. The question therefore arises if it concerns a contractual agreement for 
‘pecuniary interest’. This concept was discussed in Chapter 2, Section 3.2.1.2., in view of 
the definition of a public contract. It was considered that remuneration must concern 
a reciprocal relationship. In this case, it would, on the one hand, concern service 
provision by the recipient entity. On the other hand, it would concern remuneration by 
the allocating entity. The latter must be interpreted broadly to include direct financial 
payments, but may also constitute a financial benefit through tax reductions or by 
monetary obligations being lifted. 

42 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 56. CJEU, 21 December 2016, Remondis, par. 52.
43 This is in line with the standpoint of the EU Commission, which assumes that the transferring authority 

can still have ‘some influence’, which could be exercised by officials of the transferring authority regarding 
the executive or management bodies of the receiving authority or by retaining the right to receive 
information. EU Commission 2011c, p. 18.

44 CJEU, 21 December 2016, Remondis, par. 49: ‘and that it has financial autonomy allowing it to ensure the 
financing of those tasks’. 
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Prior to this inclusion in Article 1(6) Directive 2014/24/EU, the CJEU’s ruling in the 
case of Commission v Ireland also delved into the relevance of financial autonomy.45 This 
case did not explicitly concern the allocation of responsibilities and competences, but 
it did question the extent to which a public authority can be involved in the exercise of 
another public authority’s exercise of responsibilities and competences without moving 
into cooperation that falls under the remit of EU public procurement law. 

In this infringement procedure by the EU Commission, the Dublin City Council (DCC) 
performed emergency services in the region of the Eastern Regional Health Authority. 
The East Court Area Health Board, a separate authority, to which the responsibility for 
certain health matters had been delegated by the Eastern Regional Health Authority, 
transferred annual payments to DCC for its emergency services. These payments were 
the result of negotiations and only partially covered the costs of providing emergency 
services by DCC. As a consequence, the Commission argued that Articles 43 and 49 EC 
had been violated.46 However, Ireland argued that DCC performed its duties based on 
the statutory power of the Irish Fire Services Act 1981, which also allowed it to provide 
emergency ambulance services. Eastern Regional Health Authority’s involvement was a 
direct result of its healthcare functions. The CJEU decided to dismiss the action of the 
Commission. It concluded that ‘consequently, it is conceivable that DCC provides such 
services to the public in the exercise of its own powers derived directly from statute, 
and applying its own funds, although it is paid a contribution by the Authority for that 
purpose, covering part of the costs of those services.’47 The Court therefore referred to 
the right to self-organisation and to the fact that it enables authorities to self-supply. 
As a consequence, the payments of the Eastern Regional Health Authority and the 
subsequent performance by DCC of its services did not fall under the obligations of the 
TFEU and were simply part of the Irish self-organisation. The Court stated: ‘Moreover, 
the mere fact that, as between two public bodies, funding arrangements exist in respect 
of such services does not imply that the provision of the services concerned constitutes 
an award of a public contract which would need to be assessed in the light of the 
fundamental rules of the Treaty.’48 

This was contrary to the opinion of Advocate-General Stix Hackl, who had considered 
that the obligations of the TFEU had indeed been violated in the absence of sufficient 
transparency.49 Stix Hackl appeared to have assumed too quickly that the principle 
of transparency applied, given that public-public arrangements were not expressly 
excluded based on Commission v Spain, that it concerned two mutually distinguishable 
bodies, that it concerned services, and that the absence of a written agreement is of 
no consequence because it concerned a case under EU primary law. Also, ‘even less 
strict requirements than under the directives apply in the case of primary law, so far 
as the nature of the relations is concerned.’ Finally, it concerned ambulance services 

45 CJEU, 18 December 2007, Commission v Ireland.
46 Directive 92/50/EEC could not be relied on due to the unwritten nature of the agreement between the 

Eastern Regional Health Authority and DCC.
47 CJEU, 18 December 2007, Commission v Ireland, par. 35.
48 CJEU, 18 December 2007, Commission v Ireland, par. 37.
49 Opinion of A-G Stix-Hackl, 14 September 2006, Commission v Ireland.
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which are usually paid for indirectly instead of by the users themselves. The Advocate-
General then went on to consider the required transparency and the question whether 
any exemption could be applied. Again, the Advocate-General’s conclusion appears to 
indicate that this case truly balanced between fully allowing service provision by public 
authorities and declaring the cooperation exempt or completely outside of the scope 
of the rules on EU public procurement. Quite the contrary, the CJEU did not take this 
course and considered that it was not an ‘ongoing contractual relationship’, because 
service performance took place at DCC’s own discretion, services were not performed 
on behalf of the Eastern Regional Health Authority, and funding was only partial.50 

Given the EU legislature’s inclusion on remuneration in Article 1(6) Directive 2014/24/
EU, it seems that it explicitly departed from Commission v Ireland. Nevertheless, the 
unwritten nature of the agreement would still cause it to fall outside the scope of 
EU public procurement law. If it had been in writing, however, it would appear that 
remuneration was indeed present in this case, thereby indicating that it might not be 
possible to benefit from this limitation of the Directive’s scope. This change of position 
is to be commended, because it further clarifies when the Directive applies and when it 
does not. 

Despite falling outside the ratio temporis of Directive 2014/24/EU, the CJEU seemed to 
continue the line of thinking of Commission v Ireland in Remondis. The Court argued 
that a genuine transfer did not materialise if the allocating authority retained financial 
control and that for this reason financial autonomy had to allow the recipient authority 
to ensure the financing of those tasks.51 The Court referred to Helmut Müller when 
it addressed the question if a public contract had been concluded by referring to the 
question if a direct economic benefit existed. However, according to the Court, this 
did not exist in this case, because the allocating authority would be released from any 
economic interest in the accomplishment of the tasks associated with that competence. 
As a consequence, it did not concern ‘acquisitions for pecuniary interest’.52 In view of the 
justified political involvement discussed above, it is possible to question if any economic 
interest were lacking. If the involved waste services were not performed properly, it is 
likely that the Region and the City would have to step in due to their responsibility 
for citizens in their geographical area with many (unexpected and, thus, often higher) 
financial consequences attached. Nevertheless, according to the Court, the transfer of 
the shares in Abfallentsorgungsgesellschaft Region Hannover mbH and the entirety of 
the former performing entities could be seen as payment, but were a ‘logical – even 
necessary – consequence’ of the transfer of competence.53 The Advocate-General 
Mengozzi argued that it would even concern proof that the transfer is completed in 
its entirety.54 In addition, according to the Court, the possible annual payments to 
compensate for losses are not remuneration, but are the result of the fact that a public 

50 Wiggen 2011, p. 165.
51 CJEU, 21 December 2016, Remondis, par. 49.
52 Opinion of A-G Mengozzi, 30 June 2016, Remondis, par. 43.
53 CJEU, 21 December 2016, Remondis, par. 45. 
54 CJEU, 21 December 2016, Remondis, par. 68.



122

authority cannot be sued in insolvency proceeding. This is a principle that, according to 
the Court, follows from the internal organisation of the Member State. 

It must be said that the amount of financial involvement in Remondis was significantly 
smaller than the involvement in Commission v Ireland. Instead of payments for services, 
it concerned compensation for losses and initial start-up aid. Nevertheless, the EU 
legislature was strict in its wording by stating that the arrangements ‘do not provide for 
remuneration to be given for contractual performance’. Depending on how strictly the 
CJEU is to interpret this requirement, it seems that lighter financial involvement will 
no longer be possible either in the future based on Article 1(6) Directive 2014/24/EU. 
Such strict interpretation would in any event significantly aid the distinction between an 
award of a public contract and the allocation of responsibilities and competences, and 
would prevent the need for reconciliation.

4. CONCLUDING REMARKS

This chapter has discussed the nexus between the allocation of responsibilities and 
competences and EU public procurement law. Based on Article 1(6) Directive 2014/24/
EU and the clarifications brought by Remondis, it is clear that the allocation of 
responsibilities and competences falls outside the scope of this Directive as well as the 
TFEU as considered already in view of the right to self-organisation discussed in the 
preceding chapter. The EU reforms in 2014 have contributed to further legal certainty. 
 
The required criteria of an allocation have – rightly – been interpreted strictly in order 
to ensure that the difference with an award of a public contract is clear. It was concluded 
that the concepts are close relatives, but that much will depend on the intimacy of the 
relationship after an allocation has occurred. Operational and financial autonomy must 
be guaranteed. It even seems that the EU legislature is stricter with respect to the latter 
element than could be expected based on the CJEU’s case law. 

A clear distinction between the award of a public contract and an allocation as discussed 
is particularly relevant, because it would otherwise become a means for the Member 
States to avoid the application of EU public procurement law simply due to the fact 
that the situation in question more strongly resembles an allocation, rather than a 
regulated award. When political involvement tends to turn into management control, 
and when financial contributions turn into a pecuniary relationship, the rules on EU 
public procurement are therefore more likely to be applied, thereby creating possible 
tensions. Nevertheless, it is clear that the current requirements ensure that the concept 
of an award of a public contract stays out of sight. Despite these minor tensions that 
may require reconciliation, it is clear that the nexus between EU public procurement 
law and the allocation of responsibilities and competences is – generally speaking – in 
a state of harmony. 
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CHAPTER 5

Self-supply  
& EU public procurement law

This chapter discusses the nexus between self-supply and EU public procurement 
law. In Chapter 3, it was concluded that the right to self-organisation also includes a 
public authority’s discretionary power to provide a service itself, and thereby provides 
a minimum safeguard for self-organisation.1 Based on this conclusion, this chapter 
continues by discussing the remit of self-supply. It is clear, however, that the relationship 
between self-supply and EU public procurement law has not received much attention 
in literature. It is generally only mentioned in passing, which is likely caused by the 
clarity of the fact that self-supply falls outside the scope of its remit.2 This is not entirely 
justified, however, given the possible legal tensions that may exist in relation to the exact 
definition of its own scope, in view of both its ratio materiae and its ratio personae.

1. SELF-SUPPLY’S RATIO MATERIAE

When discussing self-supply, the CJEU refers to its material scope as ‘the tasks conferred 
on it in the public interest’,3 ‘tasks in the public interest for which it is responsible’,4 
their public-service tasks,5 the performance of activities for which they are publicly 
responsible,6 its public-interest tasks by using its own administrative, technical and 
other resources,7 and the public interest tasks conferred on it.8 This raises the question 
whether the Court has imposed a limitation on the type of services that a single 
contracting authority can perform when making use of its own resources. The common 
denominator in these references would be that a contracting authority is allowed to 
perform ‘public interest tasks’ with its own resources. 

A narrow interpretation of self-supply’s remit would prohibit contracting authorities 
from performing supportive services, such as cleaning and IT services, for its own 

1 This was based on CJEU’s case law in – amongst other things – Stadt Halle and has also been acknowledged 
in Directive 2014/24/EU. 

2 Wauters 2015, p. 114. 
3 CJEU, 11 January 2005, Stadt Halle, par. 48; Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 42.
4 CJEU, 13 October 2005, Parking Brixen, par 61.
5 CJEU, 10 September 2009, Sea Srl, par. 58.
6 Opinion of A-G Geelhoed, 28 September 2006, Tragsa, par. 49.
7 CJEU, 8 May 2014, Datenlotsen, par. 25.
8 CJEU, 9 June 2009, Commission v Germany, par. 45.
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internal organization, as these services are not normally classified as public interest 
tasks, but as economic services that are performed under normal market conditions.9 
A broader interpretation would be less restrictive and include all types of services. The 
Court’s language use, however, appears to be based on the definition commonly used 
in the English language with regard to ‘public services’. The use of ‘public’ refers to the 
performer of a service that lies in the public sphere. For this reason, it is fair to assume 
that the Court did not explicitly limit the right to self-organisation in a material way. 

Directive 2014/24/EU confirms this conclusion in its recitals by stating that ‘the 
application of public procurement rules should not interfere with the freedom of 
public authorities to perform the public service tasks conferred on them by using their 
own resources’.10 This is also confirmed by the different cases in which the CJEU has 
referred to the right to self-organisation in relation to a variety of services, such as 
waste management,11 management of parking lots12 and IT services.13 The Court also 
confirmed this conclusion by restricting the role of ‘own resources’ to the resources of 
a single contracting authority in the case of Commission v Germany. In this case, the 
Federal Republic of Germany had argued that the relevant cooperation between two 
distinct public authorities should be considered to amount to the use of a contracting 
authority’s own means. The Court did not agree with this conclusion and did not allow 
an extension of self-supply, which again referred to the singularity of a contracting 
authority’s own means. As a consequence, the City of Hamburg’s refuse disposal services 
could not be regarded as the resources of the administrative districts with which the 
City of Hamburg intended to cooperate in this case.14 

Finally, when the CJEU refers to self-supply and the use of own resources, the Court often 
uses adjectives such as ‘administrative’, ‘technical’ and ‘other’ resources. These references 
appear to be merely indicative of what should be included under ‘own resources’. For 
instance, there is no reason not to include financial resources as well. This means that 
self-supply does not appear to be limited by a specific ratio materiae.

2. TENSION & RECONCILIATION: SELF-SUPPLY’S RATIO PERSONAE

In the context of self-organisation, the next question is if the ratio personae of self-supply 
is limited and, if so, how its boundaries are defined.15 In the last few years, its remit has 
been subjected to fierce debate in Dutch literature, the media, and the Dutch Parliament, 
which has focussed on self-supply by the Dutch State, which consists of various Ministries, 
directorates, and departments. Furthermore, Directive 2014/24/EU clearly obliges these 

9 CJEU, 13 June 2013, Piepenbrock.
10 Recital No. 39 Directive 2014/24/EU.
11 CJEU, 11 January 2005, Stadt Halle, CJEU, 9 June 2009, Commission v Germany and CJEU, 10 September 

2009, Sea Srl.
12 CJEU, 13 October 2005, Parking Brixen.
13 CJEU, 8 May 2014, Datenlotsen.
14 Opinion of A-G Mazák, 19 February 2009, Commission v Germany, par. 34.
15 This chapter further builds on the discussions in Manunza & Janssen 2015 and Janssen 2017. Also see 

contributions by Steyger 2017; Van Nouhuys 2015; Fischer-Braams 2015.
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individual entities to follow the public procurement rules through the concept of State as 
a contracting authority. However, it has been questioned – and legal uncertainty causes 
tension here – if these entities are indeed only part of the contracting authority ‘the 
State’ or if separate contracting authorities can be identified. The former would mean 
that service provision may occur freely between these individual entities, whereas the 
latter would mean that the State is a dividable authority, which cannot unquestionably 
rely on the right to self-organisation as a whole. It is clear that this would significantly 
limit self-organisation. The following considers the background of this Dutch debate 
and aims to provide a clear analysis of the possible legal interpretations of the State as an 
internal service provider, and argues that a functional approach must be taken. It goes 
without saying that these considerations would also be relevant for the other Member 
States.

2.1. The (un)dividable State: Is the State one or multiple contracting authorities?

In recent years, the Dutch central government has pursued substantial reforms of its 
administration. This sparked an increase of shared service centres that provided state-
wide supportive services. Furthermore, internal cooperation between departments 
and Ministries has been created to gain economies of scale and to improve service 
provision within the Dutch State.16 As part of this reform agenda, Ms Bussemaker, the 
Minister van Onderwijs, Cultuur en Wetenschap (the Minister of Education, Culture 
and Science) had planned to provide scanning services of national archives with the 
State. More particularly, it concerned a cooperation between the Nationaal Archief 
(National Archive), which came directly under the Ministerie van Onderwijs, Cultuur 
en Wetenschap (the Ministry of Education, Culture and Science), and the Belastingdienst 
(National Tax Office), which came under the Ministry of Finance. The National 
Archive’s main duty was to ensure the proper administration of national archives. In 
view of this task, it endeavoured to digitalise national archives in order to improve their 
accessibility.17 

The cooperation between the National Archive and the National Tax Office sparked 
substantial uproar in the Dutch Parliament.18 In addition to the questions that were 
raised relating to the efficiency and effectiveness of these plans, questions were posed 
regarding its compliance with EU public procurement law. Most importantly, an advice 
was given by the Commissie van Aanbestedingsexperts (Committee of Procurement 

16 The underlying government policy focussed on improving the employment conditions of low-paid 
staff by hiring them directly instead of contracting out these services Kamerbrief van de minister van 
Wonen en Rijksdienst over de lage loonschalen en in- en uitbestedingen (Letter to Parliament in relation 
to low-paid work and in- and outsourcing), 11 October 2013, accessible via https://www.rijksoverheid.
nl/documenten/kamerstukken/2013/10/11/kamerbrief-over-lage-loonsschalen-en-in-en-uitbestedingen 
(last accessed: 12 February 2018).

17 Art. 4 Statuut agentschap Nationaal Archief (Agency National Archive Statute), Stcrt. 2006, 93. Art. 25(2) 
Archiefwet 1995 (Archive Act), Stb. 1995, 671.

18 Kamerbrief van de Minister van Onderwijs, Cultuur en Wetenschap over de digitaliseringswerkzaamheden 
van het Nationaal Archief en reactie op de motie van het lid Ziengs (Letter to Parliament in relation to 
digitalisation activities of the National Archive and response to the motion of MP Ziengs), 23 June 2015, 
Parl. Docs II 2014/15, 32 637, No. 178, p. 2.
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Experts, CvAE) in 2015, which acted on a complaint of third parties.19 The CvAE 
concluded that this cooperation between the National Archive and the National Tax 
Office concerned a public contract concluded between two separate contracting 
authorities. As a consequence, it fell under the scope of the Dutch Public Procurement 
Act 2012, meaning that the direct award had violated a duty to tender.20 This meant that 
the State was to be regarded as a dividable entity. Despite substantial uproar in the Dutch 
Parliament, the Minister of Education, Culture and Science, however, did not agree with 
the legal interpretation of the CVAE. According to the Minister, it concerned a purely 
internal matter within one legal personality, namely the legal personality the Staat der 
Nederlanden (State of the Netherlands).21 This was reason for the Minister to believe that 
the EU public procurement rules did not apply, because the right to self-organisation 
could be invoked.22 This interpretation would mean that the State is not dividable. The 
above case is referred to as ‘the Scanning case’ and is used as a guiding line to consider 
the various other legal interpretations of the State’s right to self-organisation.23 

2.2. The misunderstanding of a grammatical interpretation of the State 

Following the Scanning case discussed above, a grammatical interpretation method has 
been presented to assess whether or not the State is one contracting authority or consists 
of multiple contracting authorities.24 However, this grammatical interpretation has been 
used to argue in favour of both positions, which are considered below and are deemed 
insufficient in the context of the case law of the CJEU, discussed in Section 2.3.

2.2.1. The State ≠ dividable 

A literal reading of Directive 2014/24/EU, which defines the ‘State’ as a contracting 
authority and not its Ministries or directorates, would support the idea that it concerns 

19 CvAE, 20 March 2015 advice No. 198; CvAE, 17 December 2015, advice No. 255.
20 Despite the non-binding nature of this advice, the CvAE’s role and recommendations are highly regarded 

in Dutch legal doctrine. The Courts, however, have sometimes followed the CvAE’s recommendations, 
but also put them aside. See, for instance, Rechtbank Gelderland (District Court), 24 January 2014 versus 
Rechtbank Gelderland (District Court), 26 March 2014.

21 Following the publication of this CVAE advice, parliamentary questions were put forward in the Tweede 
Kamer (Dutch House of Representatives) and subsequently, a motion was tabled that requested the 
national government to cancel its plans and put these services up for tender on 16 April 2015. Parl. Docs. 
II, 2014–2015, No. 2020; Parl. Docs., 2014/15, 32 637, No. 178.

22 Kamerbrief van de Minister van Onderwijs, Cultuur en Wetenschap over de digitaliseringswerkzaamheden 
van het Nationaal Archief en reactie op de motie van het lid Ziengs (Letter to Parliament in relation to 
digitalisation activities of the National Archive and response to the motion of MP Ziengs), 23 June 
2015, Parl. Docs II 2014/15, 32 637, No. 178, p. 2. The rejection of the parliamentary motion and the 
difference in legal opinion led to a second round of parliamentary questions on 10 August 2015, making 
it a substantial political issue. Nonetheless, the legal interpretation of the minister did not change during 
a second parliamentary debate on 9 September 2015, p. 2,  Parl. Docs. II 2014-2015, No. 2015 Z14586 and 
Parl. Docs. II 2014/15, No. 802683. 

23 I will not consider the subsequent question if these cooperational structures – when the right to self-
organisation does not apply – could benefit from other exemptions. I refer in general to Chapters 6-8. 
Nevertheless, it is unlikely that they would often fail to fulfil these exemptions. Essers 2017, pp. 79-80 
summarises this debate briefly. 

24 See, for instance, Van Nouhuys 2015 and partially the CvAE in advice No. 198.
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one entity that can self-supply a service.25 The State must accordingly be seen as one entity 
in EU public procurement law. As a consequence, on the one hand, the organisational 
parts of central governments are obligated to follow the EU public procurement rules, but 
on the other hand they fall outside its remit based on self-supply when different Ministries 
wish to cooperate in the context of their tasks.26 

The Rechtbank Den Haag (District Court) also followed this interpretation method 
in 2014. The Court concluded that the State was to be considered as a unity under EU 
public procurement law.27 Oracle, a software company active in the IT market, initiated 
proceedings against the Dutch State, which intended to award public contracts in relation 
to a financial system (SAP), which had previously been purchased by the Ministry of Social 
Affairs and Employment to improve its financial administration. The public contracts 
were concerned with the supply of IT staff and the provision, maintenance and support 
of SAP licences. These services were intended to restructure this financial system, and to 
result in the possibility of the Ministry of Finance and the Ministry of Health, Welfare 
and Sports to join this pre-existing system. In its pleading before the Court, Oracle 
claimed that the principle of equality had been violated, because the State had prescribed 
one particular brand and, therefore, excluded other service providers from truly being 
able to participate in this public procurement procedure. More importantly, Oracle 
argued that the different Ministries should be seen as different contracting authorities. 
The District Court ruling did not go into detail as to why these parties presented such 
arguments. However, these efforts were in vain, because the Court promptly dismissed 
these arguments. The Court ruled that the State was one contracting authority, for which 
it found evidence in the definition of Directive 2004/18/EG and its implementation in 
the Besluit aanbestedingsregels voor overheidsopdrachten (Procurement Rules for Public 
Contracts Decree), which only referred to the ‘State’ as a contracting authority and not the 
Ministries in particular. Interestingly, it particularly referred to the role of the Ministries, 
which is to execute the tasks and policy of the State. This implied that they merely operate 
under the umbrella of ‘State’, which is responsible for determining its executive course. For 
this reason, when considering the Scanning case, the National Archive and the National 
Tax Office would be able to rely on the right to self-organisation. 

2.2.2. The State = dividable

If one compares Directive 2014/24/EU to its predecessor Directive 2004/18/EC, it could 
also be argued that the State is dividable, based on a grammatical interpretation. This 
would be based on a changed definition of contracting authority and Annex I Directive 
2014/24/EU. Nonetheless, the recitals of Directive 2014/24/EU do state that it does not 
intend to change the definition of the term State.28 Despite the intentions of the EU 
legislature, however, it is still possible that the interpretation of the term contracting 

25 Article 2(10) Directive 2014/24/EU.
26 This interpretation can be supported by the subsequent implementation in Article 1.1 Aanbestedingswet 

2012 (Dutch Public Procurement Act 2012), which also refers to the Staat (State) as a contracting entity.
27 Rechtbank Den Haag (District Court), 14 November 2012, par. 4.3.
28 Recital No. 10 Directive 2014/24/EU.
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authority has changed in light of the Dutch wording of Article 2 sub 1 Directive 2014/24/
EU. This article refers to ‘de staats-, regionale en lokale overheidsinstanties,[…]’ (State, 
regional, and local government entities). This appears to have broadened the definition 
of ‘State’ in Directive 2004/18/EG into ‘State entities’ in Directive 2014/24/EU, which 
would infer that the State is a dividable entity. However, whether the definition has truly 
changed is doubtful, because it has not been changed in the English (the State), the 
French (l’État), the German (der Staat) and the Italian version (lo Stato), which still do 
not refer to a dividable concept. For this reason, when considering the Scanning case, 
the National Archive and the National Tax Office would not be able to rely on the right 
to self-organisation.

In support of a dividable concept, a further grammatical reading requires a mentioning 
of Annex I Directive 2014/24/EU.29 This list, which was formerly Annex IV Directive 
2004/18/EG, identifies ‘central government authorities’, which are ‘contracting authorities 
listed in Annex I’.30 This list, which is compiled by the MS themselves, identifies a 
substantial number of entities, such as Ministries, directorates and agencies at the 
national level. Given the fact that it refers to ‘contracting authorities’, it may be argued 
that the State consists of multiple contracting authorities. In the Scanning case, the 
CvAE referred to this list in support of its reasoning discussed below.31 However, despite 
this indication, this list appears to be merely indicative of what entities are part of the 
State, but in no way intends to be exhaustive. As such, it serves a practical purpose. It 
was introduced to make central government authorities aware of their obligations under 
this Directive, and to avoid discussions on the remit of the State. More particularly, 
it aims to clarify which entities are to use the lower procurement threshold of this 
Directive.32 In addition, it ensures that central government authorities do not have 
to take into account the purchasing activities of the entire State when calculating the 
value of a public contract. As such, it serves to exempt central government authorities 
from the obligation to accumulate the value of all similar public contracts in a period 
of 12 months.33 Central government authorities therefore have the right to operate as 
individual contracting authorities to avoid making all purchasing activities by these 
entities surpass the applicable thresholds. The EU Commission has, for this reason, 

29 Also see Steyger 2017.
30 Article 2 (1)(2) Directive 2014/24/EU. Central government authorities and sub-central government 

authorities have also been defined in Directive 2014/24/EU. Central government authorities are defined 
by ‘the contracting authorities listed in Annex I and, in so far as corrections or amendments have been 
made at national level, their successor entities’. Sub-central contracting authorities are negatively defined 
by including ‘all contracting authorities which are not central government authorities’. Article 2 par. 1 
sub 3 Directive 2014/24/EU.

31 CvAE, advice No. 198, par. 5.6.
32 Article 4 Directive 2014/24/EU.
33 Article 11 and 12 Directive 2014/24/EU.
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referred to central government authorities as ‘separate operational units’, which implies 
that these entities are still part of the State.34 

To conclude, according to the grammatical interpretations discussed above, arguments 
can be found for and against applying the right to self-organisation for the State as a whole. 
However, none are sufficiently convincing, because they do not take into account that the 
concept of contracting authority is an EU concept and that guidance has been given by the 
CJEU discussed below, which therefore surpasses the mere grammatical interpretation of 
contracting authority.

2.3. The merits of an interpretation of the State based on Beentjes and Teckal

The difficulty with the interpretation of self-supply and the State lies in the fact that 
the concept of ‘State’ is not clearly defined in EU law, meaning that there is no uniform 
definition. As discussed to a greater extent in Chapter 1, Section 2.4, a leading principle 
to define the many roles that the State has under EU law is the principle of effectiveness. 
The CJEU concluded in its Beentjes judgment that a functional interpretation must 
also be given to the State in the remit of EU public procurement law.35 In this case, the 
Court confirmed that the State had to be interpreted broadly to ensure the freedom of 
establishment and freedom to provide services in respect of public contracts. Situations 
falling outside the scope of this field of law, such as self-supply, must therefore be 
interpreted narrowly. 

The CJEU case of Teckal provides the starting point for the interpretation of self-supply 
and the State.36 In this case from 1999, the Court ruled that the relevant question to 
decide on the remit of self-supply is whether or not its departments are part of the 
same chain of authority.37 For this purpose, the Court introduced a two-step approach, 
when it considered an award of contract between the municipality of Viano and AGAC: 
‘In that regard, in accordance with Article 1(a) of Directive 93/36, it is, in principle, 
sufficient if the contract was concluded between, on the one hand, a local authority and, 
on the other, a person legally distinct from that local authority.’38

As a consequence, there must be a ‘legal distinction’ between two entities to fall under 
the scope of EU public procurement law. The CJEU continued with its famous phrase 
‘the position can be otherwise only in the case where the local authority exercises 
over the person concerned a control which is similar to that which it exercises over 

34 Halogen 2017. The criteria to decide whether such a separate operational unit exists are: the extent to 
which contracting units have been decentralised, the separation of budgets, self-sufficiency when it comes 
to its requirements, and the extent of control of the contracting authority which it is a part of. These 
criteria were initially created for the utilities sector, but are assumed to be applicable to the classical sector 
which is covered by Directive 2014/24/EU. IOEA nummer 24, Aggregatie van opdrachten van zelfstandige 
onderdelen binnen een rechtspersoon, Stcrt. 22 October 2002, No. 203, p. 9. Policy guidelines on contracts 
awarded by separate units of a contracting entity under Directive 90/531/EEC, CC/92/87 final.

35 CJEU, 20 September 1988, Beentjes. 
36 CJEU, 18 November 1999, Teckal.
37 See on this subject, Manunza 2001, p. 199.
38 CJEU, 18 November 1999, Teckal, par. 50.
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its own departments and, at the same time, that person carries out the essential part 
of its activities’ with the controlling local authority or authorities.’39 This part of the 
ruling became the basis of what is referred to as the institutionalised exemption from 
EU public procurement law.40 

Based on the first phrase, however, if there is no legal distinction between two entities, 
the entities in question are automatically part of the same chain of authority, thus making 
the second phrase, which requires operational dependence based on control (‘similar to 
that which it exercises over its own departments’) and its activities (‘the essential part’), 
unnecessary to be fulfilled. In this context, Advocate-General Cosmas has argued that 
the distinction must constitute a ‘real third party status’.41 

In the Scanning case, the Dutch CvAE has also applied a legal interpretation, building 
on the need for a chain of authority, which implies that a contractual relation cannot 
exist due to the absence of separate wills as discussed in Chapter 2, Section 3.2.1.1.2. 
When assessing the cooperation between the National Archive and the Dutch Tax 
Office, the CvAE applied the aforementioned criteria regarding control and activities 
to assess whether this concerned self-supply and if a chain of authority existed. After 
applying these criteria, the CvAE concluded that neither the National Archive nor 
the Ministry of Education, Culture and Science controls the Dutch Tax Office or the 
Ministry of Finance, nor does the Dutch Tax Office provide the essential part of its 
activities to the National Archive. However, this would have been the right approach 
to consider the institutionalised exemption, and not the right to self-organisation. This 
means that it did not recognise the need for a legal distinction. Interestingly enough, the 
CvAE further supported the fact that it considered these authorities to be separate in 
the grammatical interpretation discussed above. It argued that due to Annex I Directive 
2014/24/EU, which identifies the relevant Ministries, National Archive and National Tax 
Authority as separate central administrative authorities that are contracting authorities. 
As a consequence, it must be recognised that this interpretation of self-supply cannot be 
upheld in the context of Teckal. It is clear that the remit of the right to self-organisation is 
based on a ‘legal distinction’, which was not addressed in these considerations. However, 
subsequent case law of the CJEU on this requirement has not been consistent on what 
this means exactly. The Court has referred to a legally independent body42 that is not 
part of the same power structure and is legally distinct from it,43 a separate person from 
a local authority44 or a distinct person.45 Most of the case law, nonetheless, refers to a 

39 In its dictum, the CJEU reconfirmed this by stating that it must be ‘formally distinct from it’ and 
‘independent of it in regard to decision-making.’

40 This is discussed in more detail in Chapter 6.
41 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 53. The EU Commission describes the status of this 

entity as ‘formal independence’, as opposed to ‘substantial independence’. EU Commission 2011c, p. 7.
42 CJEU, 10 November 2005, Commission v Austria, p. 6.
43 CJEU, 10 November 2005,Commission v Austria, p. 46.
44 CJEU, 11 May 2006, Carbotermo, par. 32. 
45 CJEU, 10 September 2009, Sea Srl, par. 36; CJEU, 13 October 2005, Parking Brixen, par. 60. 
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legal distinction, meaning that it is fair to conclude that this is what is implied by the 
Court.46 The subsequent question is therefore how this must be interpreted.

2.3.1. A legal distinction = a legal personality?

The first path of interpretation is that legal distinction means legal personality. Advocate-
General Stix Hackl in Stadt Halle and Advocate-General Kokott in Parking Brixen 
were amongst the first to consider that a legal distinction requires ‘legal personality’.47 
Knowing that the State often has a single legal personality, this means that the right 
to self-organisation would be relevant for the whole State.48 In the Scanning case, the 
Netherlands argued along these lines by referring to the unity of the Dutch State based 
on its legal personality in private law.49 In addition, the Swedish courts tend to follow the 
same reasoning, in which the central government, despite the operational independence 
of its departments, are part of the same legal entity and are therefore undividable.50  

The CJEU has not considered self-supply and the State. However, under the public 
procurement rules for the European institutions, the Court of First Instance followed 
this approach in the Centro Studi Antonio Manieri case in 2009.51 The EU Council 
had issued a restricted tendering procedure for a service contract concerning crèche 
management. The applicant in the proceedings before the Court, Centro Studi Antonio 
Manieri Srl, had submitted a tender. Following initial deferral of the award decision, 
the Council decided to cancel the procedure approximately a year after this submission. 
The EU Council had decided to entrust the management of the crèche to the Office for 
Infrastructure and Logistics (OIB). The OIB was an administrative entity that provided 
support for the activities of other Commission departments and other Community 
institutions. It thereby implied that it was a department of the EU Commission.52 The 
Court concluded that the Council could directly award the respective contract without 
infringing the public procurement rules applicable to the EU institutions.53 It rejected 

46 CJEU, 19 December 2012, Asl di Lecce, par. 32; CJEU, 8 May 2014, Datenlotsen, par. 8; CJEU, 29 November 
2012, Econord, par. 14, which appears to make a double reference to this matter: ‘a direct award is 
justified, even with regard to a person formally and legally distinct’; CJEU, 11 May 2006, Carbotermo, par. 
33; CJEU, 11 January 2005, Stadt Halle, par. 47. 

47 Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 2. Also see Fischer-Braams 2015.
48 Weltzien 2015, p. 238; Burgi 2010.
49 CvAE, advice No. 198, par. 1.8. 
50 Pedersen & Olsson 2012, p. 41.
51 CFI, 28 January 2009, Antonio Manieri.
52 CFI, 28 January 2009, Antonio Manieri, par. 47.
53 In addition to invoking the free movement principles (43, 49 EC and additionally 89 EC), the appellants 

claimed a violation of Articles 89, 97, 98, 100 and 101 of Council Regulation (EC, Euratom) No. 1605/2002 
of 25 June 2002 on the Financial Regulation applicable to the general budget of the European Communities 
(OJ 2002 L 248, p. 1) and Articles 135 and 147 of Commission Regulation No. 2342/2002 of 23 December 
2002 laying down detailed rules for the implementation of the Financial Regulation (OJ 2002 L 357, p. 1). 
These regulations have since been revoked by Commission Delegated Regulation (EU) No. 1268/2012 of 
29 October 2012 on the rules of application of Regulation (EU, Euratom) No. 966/2012 of the European 
Parliament and of the Council on the financial rules applicable to the general budget of the Union; 
Regulation (EU, Euratom) No. 966/2012 of the European Parliament and of the Council of 25 October 2012 
on the financial rules applicable to the general budget of the Union and repealing Council Regulation (EC, 
Euratom) No. 1605/2002.
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the applicant’s plea that OIB was an entity that was formally distinct from the EU Council 
and was independent with regard to decision-making. According to the Court, OIB was 
precluded from being distinct from and independent of the Council based on Article 281 
EC, which at the time granted the European Community legal personality. Accordingly, 
the Court reasoned that ‘In view of the fact that, under that provision, only the European 
Community as such has legal personality under the Community institutional system, 
both the Council and the OIB are part of the same legal person and, consequently, 
the OIB cannot be regarded as an entity that is distinct from or independent of the 
Council’54 The Court of First Instance’s position is clear. Legal distinction requires legal 
personality. The question arises, however, if this conclusion can be transferred mutatis 
mutandis to the Directives on public procurement that play a role on the Member State 
level. Also, it is clear that this would not take into account that the relationship between 
EU public procurement law and self-organisation on the Member State level. The above 
case concerned a purely EU level scenario, thereby leaving out any possible tensions that 
could exist in the nexus discussed. 

Finally, this is supported by the EU legislature’s codification of Teckal and commences 
Article 12 of Directive 2014/24 by describing that ‘a public contract awarded by a 
contracting authority to a legal person governed by private or public law shall fall outside 
the scope of this Directive […]’.55 Legal distinction has been codified by the reference to 
‘legal person governed by private or public law’. Based on this inclusion, it is possible to 
argue that the remit of self-supply is therefore based on the concept of legal personality.

Contrary to what has been described above, the opinion of Advocate-General Mischo 
in the case Concordia Bus does not explicitly confirm this approach. This 2001 case 
concerned the award of a contract for the operation of the urban bus network in the City 
of Helsinki.56 The purchasing unit of the city had announced a procedure to award this 
contract. The city’s commercial service committee, which was in charge of evaluating 
the bids, had concluded that HKL would be awarded the contract. Interestingly 
enough, HKL was a unit of the city’s transport department. The latter was referred to 
as a ‘commercial undertaking’. Concordia, which finished second in this procedure, 
initiated proceedings and questioned the compatibility of this procedure with EU public 
procurement law, where more specifically the question was whether Directive 93/38/
EC or Directive 92/50/EC had to be applied in this case. In its preceding opinion, the 
Advocate-General Mischo considered the reference of several parties in this case to the 
issue that the transport department (which included HKL) was part of the system of 
the city of Helsinki. In his opinion, the Advocate-General referred to the concept of a 
public service contract, which had to be ‘concluded in writing between a contracting 
entity (or a contracting authority), on the one hand, and a service provider, on the other.’ 
For this purpose, he argued that as a consequence ‘HKL must be regarded as a separate 
entity from the city of Helsinki. It would be contrary to the notion of a public contract 
to treat the city of Helsinki as being at one and the same time the contracting entity and 

54 CFI, 28 January 2009, Antonio Manieri, par. 50.
55 Article 12(1) Directive 2014/24/EU.
56 Opinion of A-G Mischo, 13 December 2001, Concordia. The intention to award the contract had been 

published in the Official Journal.
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the service provider.’57 The Advocate-General went on to conclude that Directive 93/38 
did not apply, because the municipality was the contracting authority in this case. In 
doing so, he confirmed however, that ‘within the municipal transport department there 
are production units, economically distinct from the rest of the transport department, 
including a unit which provides bus transport services and takes part in tender 
procedures relating thereto.’ This seems to contradict his initial statements on the need 
for separation between the contracting authority and the economic operator. This is 
important, because it seems that there was no legal distinction in this case, because both 
entities were part of the City of Helsinki’s legal personality.58 Unfortunately, the CJEU 
did not address this question. As a consequence, under EU public procurement law, it is 
unclear if the absence of a legal distinction, and the existence of operational dependence 
due to the economic separation between the entities, can indeed be sufficient to be able 
to conclude a contract. 

In relation to the Scanning case, the approach discussed below means that the 
relevant Ministries, the National Archive and the National Tax Office, are not formally 
independent from one another, because these entities do not have their own legal 
personality.59 

2.3.2. Reconciliation = a functional interpretation of the State

The most favourable interpretation of the ratio personae of self-supply is, however, when 
the State is interpreted in a functional way, which is the interpretation of the CJEU in 
Beentjes and Teckal and is therefore desirable.60 As decided by the Court in Beentjes, 
this means that the State is an EU concept and must ensure that the purpose of the EU 
public procurement rules is safeguarded in the most effective way.61 Legal distinction 
and a chain of authority must both receive proper attention, which is an element that is 
lacking in any of the other approaches.

It is argued that this first phrase of Teckal requires a chain of authority to exist, which 
can be derived from the second phrase that refers to the criteria of control and 
activities.62 For small contracting authorities the existence of a legal distinction would 
likely imply that a chain of authority also exists, whereas large contracting authorities, 
such as the State, would not automatically benefit from this assumption. This means 
that the structure of the State must be assessed on a case-by-case basis to ensure that 

57 Opinion of A-G Mischo, 13 December 2001, Concordia, par. 59.
58 The legal status of municipalities is not clearly defined in law, but can be derived from Section 121 of the 

Finnish Constitution. 
59 Nonetheless, this legal distinction can be made between the State on the one hand, and municipalities, 

provinces, water boards, legal entities based on private law, such as the Nederlandsche Bank N.V. (Dutch 
Central Bank N.V.), legal personalities based on public law, such as CBS (Statistics Netherlands) on the 
other.

60 Janssen 2017. This would necessarily mean that the concept of public contract and its enforceability must 
also be considered in light of a functional approach. 

61 Manunza & Janssen 2015, pp. 13-17.
62 This interpretation partially overlaps the interpretation of the CvAE in the Scanning case, because the 

CvAE failed to recognize the importance of a legal distinction. 



134

such a chain of authority also exists internally. Operational independence in terms of 
decision-making and financial independence based on budgets of units within the State 
would seem to be relevant in this regard. Interestingly enough, Denmark appears to 
follow an interpretation based solely on the relevance of a chain of authority.63 This 
interpretation would require scrutiny of the organisational structure of – for instance – 
a Ministry within the State.64 This means that it is relevant for Dutch Ministries, for 
instance, to have separate budgets and that no absolute chain of authority exists within 
the organisation of the State. It might even be considered that the chain of authority 
indeed takes precedence over a legal distinction, because the Court also concluded that 
a contracting authority existed even though the entity had no individual legal status.65 
Should a legal distinction, however, still be required in view of Teckal, choosing between 
types of legal distinctions of private and public law might then need to apply in view of 
the effet utile of the 2014 Directives on public procurement. The question must therefore 
be: Which legal distinction will ensure the effectiveness of these Directives in the best 
manner possible? 

The organisational wording of Teckal seems to be a better fit with public law in the 
Netherlands, which determines the organisational structure of the State, assigns its 
budgets, and decides which authorities have which responsibilities and competences 
(in Dutch: mandaat en delegatie), and therefore ensures that the effectiveness of the 
directives is safeguarded. Applying a Dutch public-law approach – instead of the private-
law approach discussed above – to the Dutch Scanning case yields very different results. 
Various legal distinctions can be made within the State, such as the legal distinction based 
on ‘organs’ under the General Administrative Law Act (Algemene wet bestuursrecht, 
Awb), which applies to administrative authorities.66 Organs of an administrative 
authority are identified by considering the organieke regeling (organisational act of a legal 
personality). The Dutch State does not have such a specific organisational act, meaning 
that the Dutch Constitution must be consulted.67 The Constitution does distinguish the 

63 Weltzien 2005, p. 238. 
64 Also see, Treumer 2010.
65 CJEU, 20 September 1988, Beentjes.
66 Article 1:1 sub 1 Algemene wet bestuursrecht (General Administrative Law Act Article 1:1 Awb makes 

a distinction between a-organs and b-organs. This article refers to ‘(a) an organ of a legal entity which 
has been established under public law, or (b)  another person or body which is invested with any public 
authority.’ A-organs are part of a legal personality which has been established under public law, such as 
the Dutch State. This means that being part of a legal entity determines the status as an administrative 
authority. The distinction between a- and b-organs is relevant, because a-organs are administrative 
authorities for all their actions, whereas b-organs are only – as shown by Article 1:1 Awb – considered to 
be administrative organs for the part of which they are ‘invested with any public authority’. As described 
before, Article 2:1 Dutch Civil Code defines whether or not a ‘legal entity which has been established under 
public law’ exists. The organs of the Dutch State are, consequently, a-organs. It is important to identify the 
organs of such a legal personality, because the administrative authority is responsible for the actions of 
individuals or positions that are part of the authority. This means that the legal context determines which 
administrative authority is responsible. Affected parties can object and file administrative proceedings 
against a Dutch Tax Inspector, an a-organ, who has allegedly erroneously imposed a tax, but applications 
and subsequent objections under the Freedom of Information Act in relation to this matter are attributed 
to the State Secretary of Finance. Zijlstra 2009, p. 41.

67 The Gemeentewet (Municipalities Act) applies to the Dutch municipalities, whereas the Provinciewet 
(Provinces Act) applies to the Dutch provinces.
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minister (Minister),68 staatssecretaris (the State Secretary),69 and the Council of Ministers 
(ministerraad)70 as organs of the State. In addition to these organs, an organ may also 
exist due to the delegation of an administrative responsibility. In this respect, the State 
Taxes Act (Algemene wet rijksbelastingen) mentions the Tax Inspector, who is allowed 
to impose taxes.71 It is also possible, but not common, that the legal personality and the 
organ are one and the same entity, as is the case with the Dutch Media Authority.72 

If one applies the public-law approach to the Dutch Scanning case, it can be argued that 
the National Archive is indeed legally distinct from the Dutch Tax Office, which is part 
of the Ministry of Finance. The Minister and the State Secretary of Finance, who head 
this Ministry, are both administrative authorities for all their actions. This also applies to 
the Tax Inspector, who is an administrative authority due to the State Taxes Act.73 These 
administrative authorities are therefore a-organs within the Dutch State. The National 
Archive is part of the Ministry of Education, Culture and Science. Again, the Minister 
and the State Secretary of Finance, who head this Ministry, are both administrative 
authorities. The National Archive and the Dutch Tax Office fall under the ministerial 
responsibility of their respective Ministers, implying that a ‘chain of authority’ exists 
within the Ministries. Consequently, on the one hand, the Minister and State Secretary 
of Education, Culture and Science, of which the National Archive is part, and the 
Minister and State Secretary of Finance, of which the Dutch Tax Office is part, and 
the Tax Inspector that operates in the Dutch Tax Office, are legally distinct from each 
other. In addition to a legal distinction based on the concept of administrative authority, 
the National Archive and the Dutch Tax Office can also be legally separate based on 
the financial separation vested in the Comptabiliteitswet 2001 (Government Accounts 
Act). This Act distinguishes the financial budgets of each Ministry.74 In addition, baten-
lastendiensten (the departmental agencies) are financially independent, meaning that 
these agencies have their own budget and financial administration despite still falling 
under the responsibility of the Minister.75 This means that a legal distinction can also 
be made based on the fact that the National Archive is a departmental agency, and the 
cooperation effectively takes place between two financially separate Ministries.76 For 
this reason, this would lead to the conclusion that the State is indeed dividable. 

It goes without saying that the structure of all of the Member States is unique and that 
the distinctions on the Dutch national level would be different from those in other 
Member States. In the Netherlands, it would mean that if the public law route is taken, 
that there would be no possibility for legal protection given the Dutch system of legal 
protection granted by the civil courts. This would make the choice for either the private 

68 Art. 44 Grondwet (Dutch Constitution).
69 Art. 46 Grondwet (Dutch Constitution).
70 Art. 42 Grondwet (Dutch Constitution).
71 Art. 3 and 11 Algemene wet op rijksbelastingen (State Taxes Act).
72 Art. 7.1 Mediawet 2008 (Media Act 2008).
73 Art. 11 Algemene wet op de rijksbelastingen (State Taxes Act).
74 Art. 1 sub a Wet van 13 juli 2002 tot vaststelling van de Wet inzake het beheer van de financiën van het Rijk 

(Government Accounts Act 2001).
75 Art. 10 Comptabiliteitswet 2001 (Government Accounts Act 2001).
76 Art. 2 Statute National Archive; Art. 1.1 Comptabiliteitswet 2001 (Government Accounts Act 2001). 
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or public law distinction solely dependable on the structure of the national legal system. 
Particularly, an element of a public contract would not be able to be fulfilled, which is 
the enforceability of a contract derived from Helmut Müller as discussed in Chapter 2. 
It seems reasonable that the CJEU should shed light on the balancing act of these two 
fundamental aspects: the national procedural autonomy of the Member States as a 
personification of self-organisation and the effectiveness of EU public procurement law. 

3. CONCLUDING REMARKS

The remit of self-supply was considered in the context of EU public procurement law. It 
is particularly the ratio personae – rather than its ratio materiae – that appears to raise 
questions. The sections above have therefore considered the remit of the right to self-
organisation through a kaleidoscope of distinct interpretative methods. This discussion 
has considered the various alternatives in view of their legal validity and their practical 
consequences. It has been argued that a legal distinction and a chain of authority is 
required based on Teckal. It has, furthermore, been argued that a functional approach 
along the lines of Beentjes is preferable to reconcile this tension of certainty and, in the 
end, leads to a dividable Dutch State. 

The dividable nature of the State means that some may argue that a tension in fact arises 
in this respect, as it would significantly shake up the current interpretation of the State 
and its possibilities to provide services amongst parts of the State. Needless to say, it 
would mean that self-organisation is strongly influenced. Even though the right to self-
organisation safeguards this aspect, it is unclear about its exact remit, leaving significant 
room for various interpretations. Needless to say, in view of the above discussion, legal 
certainty through a CJEU ruling would be most welcome. The above considerations 
have outlined the – preferably functional – options for the Court if such a case were to 
reach the EU level, either via the national courts or through an infringement procedure 
by the EU Commission.
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CHAPTER 6

Institutionalised cooperation &  
EU public procurement law

This chapter discusses the nexus between institutionalised cooperation and EU public 
procurement law.1 I will consider different types of institutionalised cooperation that 
take place in the Member States in the context of how this relationship has been shaped 
through the case law of the CJEU, the Dutch courts and the adoption of a legal framework 
in Directive 2014 and whether reconciliation is necessary given the tensions can occur. 

1. THE INSTITUTIONALISED EXEMPTION 

The roots of the institutionalised exemption in the milestone case of Teckal were 
discussed in relation to self-organisation in Chapter 3, Section 4. As discussed, the CJEU 
in this case ruled that award of a public contract could still be exempted from EU public 
procurement law: ‘In that regard, in accordance with Article 1(a) of Directive 93/36, 
it is, in principle, sufficient if the contract was concluded between, on the one hand, 
a local authority and, on the other, a person legally distinct from that local authority. 
The position can be otherwise only in the case where the local authority exercises over 
the person concerned a control which is similar to that which it exercises over its own 
departments and, at the same time, that person carries out the essential part of its 
activities with the controlling local authority or authorities.’2

After placing the Teckal case under a magnifying glass,3 it becomes clear that the CJEU 
cumulatively required the existence of simultaneous independence and dependence 
to exist in the relationship between a contracting authority and a separate legal entity. 
In the following, I will refer to ‘formal independence’, whilst discussing the need for 
a legal distinction between the cooperating entities.4 If this condition is fulfilled, the 
entity shall be referred to as a ‘formally independent entity’. Furthermore, I will refer 

1 CJEU, 18 November 1999, Teckal. See, generally, Weltzien 2005; Kalbe 2005; Avarkioti 2007; Kaarresalo 
2008; Comba & Treumer 2010; Wiggen 2011; Wang et al. 2011; Burgi & Koch 2012; Arrowsmith 2014; 
Manunza & Berends 2014; Janssen 2014; Wiggen 2014; Wauters 2015. Dutch legal literature has also paid 
substantial attention to this relationship: Manunza 2001; Verschuur 2005; Pijnacker Hordijk et al. 2009; 
Verberne & de Meij 2013; Manunza 2013; Weisbeek 2014; Binnerts 2015; Janssen & Van Onna 2015; Van 
Garsse 2016; Essers 2017.

2 CJEU, 18 November 1999, Teckal, par. 50.
3 This chapter builds on the findings of Janssen 2014.
4 Caranta referred to it as ‘formally, but not substantially distinct’. Caranta 2010, p. 16.
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to ‘operational dependence’, when discussing the required dependence of a separate 
legal entity. In Teckal, operational dependence was measured by two criteria to ensure 
dependence with regard to decision-making. Firstly, it benchmarked the control that 
is exercised over a separate legal entity by a contracting authority by comparing it to 
the hierarchical relationship that this contracting authority has with one of its own 
departments. I will refer to this as the ‘control criterion’. The contracting authority that 
controls a formally independent entity will be referred to as ‘controlling’ contracting 
authority. Secondly, it aimed to ensure that the formally independent entity performs 
the essential part of its activities for the controlling contracting authority. I will refer to 
this as the ‘activities criterion’. Furthermore, the activities that are not performed for 
controlling contracting authorities are referred to as ‘market activities’ or ‘commercial 
activities’. The development of these criteria and their inclusion in the 2014 Directives 
on public procurement are further discussed in Section 3 onwards of this chapter in 
the context of the nexus between EU public procurement law and institutionalised 
cooperation. 

2. THREE PRELIMINARY COMMENTS 

Prior to the substantive discussion of the institutionalised exemption, three preliminary 
comments are made in relation to the expansion of this exemption, the related ‘yo-yo 
effect’ and the applied organisational approach.

‘Opening the floodgates’: the expansion of the institutionalised exemption
After the CJEU’s recognition in Teckal, the significance of institutionalised cooperation 
has grown over the years. In this context, Advocate General Cosmas feared the 
expansion of exemptions from the Directives on public procurement and warned 
the CJEU by stating: ‘To accept that it is possible for contracting authorities to have 
recourse, for the supply of goods, to separate entities over which they maintain either 
absolute or relative control, in breach of the relevant Community legislation, would 
open the floodgates for forms of evasion contrary to the objective of ensuring free and 
undistorted competition which the Community legislature seeks to achieve through the 
coordination of procedures for the award of public supply contracts.’5 

The Advocate General was soon proven right. The scope of the institutionalised exemption 
was extended significantly in subsequent cases.6 It was initially extended to cover cases 
concerning public service contracts and public works contracts. Knowing that there was 
no significant reason to exclusively apply this exemption to supply contracts alone, the 
judgments of Stadt Halle and Commission v Spain respectively ensured the logical and 
coherent application of this exemption to these other types of contracts.7 

5 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 65.
6 The cooperation between the European institutions does not fall within the scope of Teckal. Petersen 

2009.
7 CJEU, 11 January 2005, Stadt Halle, par. 48-49; Commission v Spain, par. 39. 
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The CJEU also extended its scope to awards of concession contracts that initially fell 
outside the scope of the Directives on public procurement. The Court had already 
clarified in Coname that the TFEU’s fundamental freedoms also apply to the award of 
concession contracts, which – at the time – were not regulated by any specific secondary 
legislation.8 In Parking Brixen, the Court continued this reasoning and dealt with the 
question whether the scope of the institutionalised exemption could be extended further 
than merely the award of public contracts.9 This case concerned an allegedly wrongfully 
awarded concession contract to exploit two car parks in Northern Italy. The concession 
was granted by the municipality of Brixen directly to Stadtwerke Brixen without a prior 
call for competition.10 Whereas Parking Brixen argued that such a call for competition 
should have taken place, the municipality and Stadtwerke Brixen both argued contrarily 
that no obligation of this sort existed, because the municipality exercised complete 
control over Stadtwerke Brixen, meaning that no contract had been awarded to a third 
party.11 

After confirming that the Parking Brixen case indeed concerned a concession contract 
that fell under the fundamental freedoms, the second preliminary question related to 
the subsequent exemption of 12 EC (now Article 18 TFEU), Article 43 EC (now Article 
49 TFEU) and 49 EC (now Article 56 TFEU) on the freedom of establishment and 
the freedom to provide services. Whereas the Court only briefly addressed the control 
criterion in Coname, this case provided an opportunity for expansion, because the 
defendants explicitly claimed that Stadtwerke Brixen was not ‘an entity independent of 
that municipality’ when it came to institutionalised exemption.12 The Court considered 
that the institutionalised exemption must also still apply to concession contracts. The 
‘field of public procurement’, which was a reference to the regulated public contracts, 
and public services concessions were, thus, deemed similar to the CJEU, because both 
fell under the principle of equality and both were to be applied where a public authority 
awards such contracts to a third party.13 The Court, therefore, seemed to consider it 
inconsistent to not apply the institutionalised exemption to concession contracts as 
well. Additionally, it found support for this conclusion in the previously mentioned 
expansion to the other types of public contracts. Following the Court’s case law, the 
2014 Directives on public procurement codified this conclusion by including similar 
articles on the institutionalised exemption in Directive 2014/24/EU on public contracts 
and Directive 2014/23/EU on concession contracts.14 

The expansion of the institutionalised exemption’s application also appears to have 
occurred in relation to the award of limited authorisation schemes. These awards 
also fall under the scope of the TFEU, meaning that the parallel with the award of 
service concession contracts prior to Directive 2014/23/EU is – too – easily drawn. 

8 CJEU, 21 July 2005, Coname. Service concession contracts – at the time – did not fall under the scope of 
Directive 2004/18/EC. 

9 CJEU, 13 October 2005, Parking Brixen.
10 CJEU, 13 October 2005, Parking Brixen, par. 62. 
11 CJEU, 13 October 2005, Parking Brixen, par. 28.
12 CJEU, 13 October 2005, Parking Brixen, par. 56.
13 CJEU, 13 October 2005, Parking Brixen, par. 61. 
14 Art.12 Directive 2014/24/EU, Art. 17 Directive 2014/23/EU and Art. 28 Directive 2014/25/EU.
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Amongst other things, I will argue in Chapter 8, Section 2.5.2.2., that the one-on-one 
application of this exemption to these schemes raises difficulties mostly in relation to 
the rationale of this exemption. Nevertheless, based on the above, the growing scope of 
the institutionalised exemption from the 2014 Directives on public procurement and 
the obligations of the TFEU is a fact. Consequently, this makes it important for clarity 
to exist in relation to its relationship with EU public procurement law. 

The ‘yo-yo’ effect
Given the interests discussed in the introduction, it is clear that any legislative stipulation 
or CJEU ruling favouring a broad interpretation of the need to fulfil the objectives of EU 
public procurement law limits the right to self-organisation of a contracting authority, 
whereas a broad interpretation of this right would limit the extent to which these 
objectives may be achieved. As a result, fluctuations in the interpretation of the nexus 
can cause a ‘yo-yo’ effect to occur, which can be problematic for legal certainty and lead 
to tensions in the relationship discussed.

The best example of this effect is found in the rulings of the CJEU. The Court emphasised 
the importance of achieving the objectives of EU public procurement law for a long 
time by consistently rejecting forms of institutionalised cooperation in its case law.15 The 
clarifications of the institutionalised exemption that were given by the Court following 
Teckal led to a stricter application following each judgment. However, as Bleeker & 
Manunza point out, a clear turning point is visible in 2007.16 Even in 2006, the Court 
had already appeared more open to allowing institutionalised cooperation in the case 
of ANAV. The subject matter of this case concerned a literal implementation of the 
Teckal case by the Italian legislature in public procurement legislation. The Court ruled 
that the facts of the in-house award appeared in accordance with EU law, because the 
facts complied with national legislation, which had correctly implemented the standing 
opinion of the Court at the time. 

In 2007, when the Court ruled on the Portuguese case of Tragsa, it became evident 
that the Court had adopted a more lenient approach when it also allowed the award 
of a public contract to Tragsa, which operated in the field of forestry services.17 The 
subsequent cases of Commission v Italy, Coditel, Sea and Acoset are additional examples 
of cases in which the Court loosened its approach towards public-public cooperation.18 
This change of course by the Court was also reflected more generally in the adoption 
of the Lisbon Treaty in 2009. As discussed in Chapter 3, it recognised, for the first 
time, that the EU would respect the right to regional and local self-government.19 The 
decentralised nature of institutionalised cooperation and, in addition, the decentralised 

15 See, for instance, Teckal (no control), Commission v Austria (direct private participation), Commission v 
Spain (incorrect implementation), Stadt Halle (ban on direct private participation), Coname (no control), 
Parking Brixen (no control) or Carbotermo (no control). 

16 Bleeker & Manunza 2014.
17 CJEU, 19 April 2007, Tragsa.
18 CJEU, 6 April 2006, ANAV; CJEU, 19 April 2007, Tragsa; CJEU, 13 November 2008, Coditel; CJEU, 

10 September 2009, Sea Srl; CJEU, 15 October 2009, Acoset. The particularities of these cases are discussed 
further in relation to the criteria of the institutionalised exemption.

19 Art. 4(2) TEU.
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nature of the CJEU’s case law appears to have contributed to the recognition of this level 
of government in the TEU.20 These effects are also visible in the legislative stipulations 
on cooperation in the 2014 Directives on public procurement discussed below. As a 
consequence, these fluctuations affect the relationship between EU public procurement 
law and institutionalised cooperation. 

Organisational approach
As has been argued,21 it is submitted that the CJEU chose to employ an ‘organisational 
approach’ to assess institutionalised cooperation under EU public procurement law. 
This is caused by the exemption’s relationship with the right to self-organisation. This 
right relies on the organisational structures of contracting authorities. In other words, 
the conditions under which an institutionalised cooperation are organised defines 
whether an award of contract can be exempted from this field of law. The organisational 
approach also means that the subject matter of an institutionalised cooperation is 
irrelevant. Hence, the quam prevails over the quid. 

This is also a substantial limitation of this approach, the efficiency or effectiveness of 
a chosen performance method – as relevant as it may be – is never part of the legal 
assessment of the institutionalised exemption. This is supported by the case law of 
the CJEU, which has not paid attention to the type of services that are provided by an 
institutionalised cooperation. Furthermore, the case law makes no specific reference to 
‘general interest’ or ‘public interest’ to justify this exemption from EU public procurement 
law. Even though most of the cases before the CJEU concerned waste management 
(either collection, treatment or recycling, or a combination of those),22 the other cases 
concerned a broad variety of services, which included heating services (in combination 
with supply of gas or fuel),23 methane gas distribution services,24 provision of meals 
to patients and staff,25 the management of two car parks,26 urban transport services,27 
forestry works, services and projects,28 the management of municipal cable networks,29 
integrated water management services,30 urban hygiene services,31 and IT services.32 
Nevertheless, this did not mean that all of these cases concerned institutionalised 
cooperation that was compatible with EU public procurement law. This summary, 
however, illustrates the fact that the Court has been willing to allow this exemption to 
be broadly applied to a wide range of services. 

20 CJEU, 19 April 2007, Tragsa.
21 For the basis of this conclusion, see Manunza & Berends 2014, p. 347.
22 See, for instance, CJEU, 9 September 1999, RI.SAN, CJEU, 10 November 2005, Commission v Austria; 

CJEU, 11 January 2005, Stadt Halle; CJEU, 10 September 2009, Sea Srl; CJEU, 8 December 2016, Undis. 
The two major Dutch cases also concerned waste-management services, namely Hoge Raad (Supreme 
Court), 18 November 2011, AVR/Westland, and Court of Appeal, 3 September 2013, Fryslân Miljeu.

23 CJEU, 18 November 1999, Teckal; CJEU, 11 May 2006, Carbotermo.
24 CJEU, 21 July 2005, Coname.
25 CJEU, 19 June 2014, Centro/SUCH.
26 CJEU, 13 October 2005, Parking Brixen.
27 CJEU, 6 April 2006, ANAV.
28 CJEU, 19 April 2007, Tragsa.
29 CJEU, 13 November 2008, Coditel.
30 CJEU, 15 October 2009, Acoset.
31 CJEU, 29 November 2012, Econord.
32 CJEU, 8 May 2014, Datenlotsen.
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The absence of any reference to the type of service in Article 12 Directive 2014/24/EU 
also appears to confirm the above. Interestingly, a ruling of the Dutch Court of Utrecht 
also did not pay attention to this when it considered a cooperation for IT services. The 
Court ruled in Wigo4it that both of the Teckal criteria of the institutionalized exemption 
had been met in this case, which is further discussed in Chapter 6, Section 4.3.1. As a 
consequence, the fact that it concerned a cooperation for IT services, which are clearly 
not services in the public interest, did not play a role. 

3. DIFFERENT TYPES OF INSTITUTIONALISED COOPERATION

Following Teckal in 1999, it was commonly accepted that this ruling had brought about 
a subsequent uncertainty regarding institutionalised cooperation.33 Even thirteen years 
onwards, the EU Commission still referred to a widespread ‘incorrect application of 
the in-house rules’.34 It meant that one paragraph of clarity in Teckal had also caused 
great legal uncertainty. As a consequence, cooperating authorities risked violating EU 
public procurement law, and third parties were unable to sufficiently assess whether 
their claims against direct awards would have merit in the courts. For a long time, the 
question even was whether setting up public-private cooperations would be a method 
to avoid the EU public procurement rules all together.35 

The need for further clarification of the institutionalised exemption was well put by 
Advocate-General Stix Hackl in the subsequent case of Carbotermo: ‘[T]his case, 
like those before it, shows that the Teckal criteria comprise a number of imprecise 
concepts which have raised a raft of legal questions and cause numerous problems of 
differentiation. In light of that experience, the question arises as to how the Court can 
best clarify the law and, thus, secure legal certainty for cooperating entities involved.’36 

Given the level of institutionalised cooperation in the EU, it surprisingly took six years 
for another important case to reach the CJEU on this subject.37 The EU Commission’s 
willingness to create a stronger focus on the legal remit of public-public cooperation 
resulted in the successful completion of two infringement procedures in 2005.38 In 
the same year, the Court concluded its first substantive case initiated by preliminary 
questions since Teckal. This meant that the development of the Court’s criteria of the 

33 A-G Léger stated that ‘it is regrettable that these criteria are not more clearly defined.’ Opinion of A-G 
Léger, 15 June 2000, ARGE, par. 55. See, for instance, Brown 2000, p. 44. 

34 EU Commission 2012, p. 29.
35 Weltzien 2005, p. 251. 
36 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 17.
37 CJEU, 11 January 2005, Stadt Halle.
38 CJEU, 10 November 2005, Commission v Austria; CJEU, 13 January 2005, Commission v Spain.
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institutionalised exemption began to flourish.39 Following these actions by the EU 
Commission, it appears that the national courts also began to acknowledge the lack of 
clarity in applying the Teckal exemption. This meant that a steady line of European case 
law has developed each year since 2005 via the preliminary procedures before the Court. 
Even though dependent on the cases brought before it, the Court has been able to shape 
the relationship between institutionalised cooperation and EU public procurement law. 

In this search for better understanding of the relationship between institutionalised 
cooperation and EU public procurement law, the CJEU has particularly focussed on 
further developing operational dependence.40 In other words, it has often considered 
what the required standard of control would need to be to fulfil the control criterion, 
and what its relation would be with the direct private participation criterion. Even 
though some cases further clarified the activities criterion, it has often played a side 
role in the Court’s cases or was not discussed at all. The inapplicability of the control 
criterion meant that there was no need to address this second criterion even though 
guidance would have been welcomed in practice.41 

As stated before, the EU legislature codified – and amended – formal independence and 
operational dependence in the 2014 Directives on public procurement. Nevertheless, 
it is still clear that the operational dependence of an entity must trump its formal 
independence in relation to the contracting authority.

In the following, I will discuss five different types of institutionalised cooperation in 
which formal independence and operational dependence play different roles based on 
Article 12 Directive 2014/24/EU and the CJEU case law. The continuous question is 
in which way the quest for legal certainty has influenced the relationship between EU 
public procurement law and the institutionalised exemption, how the extension of the 
right to self-organisation is interpreted, and where possible tensions exist. The last four 
types extensively refer to the first category to avoid unnecessary repetition. For the sake 
of clarity, it goes without saying that combinations are frequently found in practice as 
well:

39 Since its Teckal judgment in 1999, the CJEU has dealt with many cases concerning public-public 
cooperation. Some were infringement proceedings initiated by the European Commission, such as CJEU, 
10 November 2005, Commission v Austria or CJEU, 9 June 2009, Commission v Germany, where many 
of these cases were the result of preliminary questions raised by national courts, which required further 
explanation of the relevant criteria, such as CJEU, 9 September 1999, RI.SAN; CJEU, 18 November 1999, 
Teckal; CJEU, 11 January 2005, Stadt Halle; CJEU, 21 July 2005, Coname; CJEU, 13 October 2005, Parking 
Brixen; CJEU, 11 May 2006, Carbotermo; CJEU, 6 April 2006, ANAV; CJEU, 19 April 2007, Tragsa; CJEU, 
13 November 2008, Coditel; CJEU, 10 September 2009, Sea Srl; CJEU, 15 October 2009, Acoset; CJEU, 
29 November 2012, Econord; CJEU, 19 December 2012, ASL di Lecce; CJEU, 13 June 2013, Piepenbrock; 
CJEU, 8 May 2014, Datenlotsen; CJEU, 19 June 2014, Centro/SUCH.

40 In general, however, Burgi & Koch 2012, p. 87: ‘hardly any other issue has occupied the ECJ as frequently 
as the inclusion or exclusion of public purchasing from providers controlled vertically by contracting 
authorities [...]’.

41 See, for instance, CJEU, 19 June 2014, Centro/SUCH and CJEU, 13 October 2005, Parking Brixen. 
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• Cooperation between a single contracting authority and a formally independent 
entity (Section 4);

• Cooperation between multiple contracting authorities and a formally independent 
entity (Section 5);

• Cooperation with a direct private participation (Section 6);
• Cooperation in a holding structure (Section 7);
• Cooperation in a single contracting authority’s chain of authority (Section 8).

4.  COOPERATION BETWEEN A SINGLE CONTRACTING AUTHORITY AND 
A FORMALLY INDEPENDENT ENTITY

In its simplest of forms, institutionalised cooperation concerns a cooperation between 
a single contracting authority that cooperates with a formally independent entity. 
Even though the CJEU’s judgment in Teckal concerned a cooperation between 
multiple contracting authorities, it still required an individual assessment of the 
relationship between the contracting authority that awarded the contract and the 
formally independent entity. In the Netherlands, this may concern an IT cooperation 
between a university and a Besloten Vennootschap, or between a municipality and a 
gemeenschappelijke regeling for the collection of local taxes, or between a Water Board 
and a Naamloze Vennootschap.42 The following section discusses formal independence 
and operational dependence as a concept in these types of cooperations, and similar 
ones. 

4.1. Formal independence 

Formal independence, as the preliminary requirement provided by the Teckal case, 
means that an entity to which a contract is awarded must be formally independent from 
the contracting authority. The Court referred to a contract ‘between, on the one hand, a 
local authority and, on the other, a person legally distinct from that local authority.’43 In 
Chapter 3, I considered the importance of formal independence as a defining concept for 
the right to self-organisation. I refer to those considerations in view of this requirement 
stemming from Teckal. 

The EU legislature recognised the importance of formal independence of a separate 
entity for the institutionalised exemption in the 2014 Directives on public procurement. 
Article 12 Directive 2014/24/EU begins by describing formal independence as ‘a public 
contract awarded by a contracting authority to a legal person governed by private or 
public law shall fall outside the scope of this Directive […]’.44 The EU legislature has 
therefore chosen to limit the application of the institutionalised exemption to contracts 
awarded by a contracting authority to legal persons governed by private or public law. 

42 The Dutch legal personalities under private and public law are discussed in the following section.
43 CJEU, 18 November 1999, Teckal, par. 50. 
44 Article 12(1) Directive 2014/24/EU.
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Added by the EU Council in the legislative process,45 the specific phrase of ‘private and 
public law’ is based on the CJEU’s position on the irrelevance of the type of legal person 
that is used at the national level to provide services. In Commission v Spain, the Court 
already explicitly stated that the scope of Directive 93/36/EEC on supply contracts and 
Directive 93/37/EEC on works contracts also included relations with entities in the public 
sphere.46 The Spanish legislature had excluded ‘relations between public authorities, their 
public bodies and, in a general manner, non-commercial bodies governed by public law, 
whatever the nature of those relations’ from the applicable Spanish legislation, which 
made the Court conclude that the scope of these Directives is not influenced by the 
legal status of the legally independent entity.47 This infringement procedure by the EU 
Commission led the way for the Court’s broader conclusion in Commission v Germany, 
which stated even more explicitly: ‘[I]t must be observed though, first, that Community 
law does not require public authorities to use any particular legal form in order to carry 
out jointly their public service tasks.’48 In doing so, the EU legislature has legislated in 
line with the right to self-organisation. This means that the choice to cooperate with 
either a legal person under private or public law is – rightly – not constrained by EU 
public procurement law.

National legal personalities are – even though similarities exist – more often than not 
distinct in their characteristics, because of their roots in national civil and administrative 
law.49 General statements about legal personalities in the context of institutionalised 
cooperation are to be considered comparative quicksand. Nevertheless, the assessment 
of the different legal personalities in the CJEU’s case law over the years has granted 
insight into the relationship between institutionalised cooperation and EU public 
procurement law. These insights are therefore relevant only if they can surpass the 
particular circumstances of an individual case. As Advocate-General Trstenjak pointed 
out: ‘[I]t must therefore be observed that in these cases various special circumstances 
came together which led to an overall view being formed’.50 

Up until now, the CJEU has considered institutional cooperation with a variety of 
national legal entities. For instance, the Court has dealt with cases concerning the 
Italian Società per azioni (S.p.A.),51 the Austrian Aktiengesellschaft (AG),52 the Spanish 
Sociedad Anónima (S.A.),53 and the German and Austrian Gesellschaft mit beschränkter 

45 European Council, Proposal for a Directive of the European Parliament and of the Council on public 
procurement – Presidency compromise text/Consolidated version, 2011/0438 (COD), p. 70.

46 CJEU, 13 January 2005, Commission v Spain. 
47 CJEU, 13 January 2005, Commission v Spain, par. 40. 
48 CJEU, 9 June 2009, Commission v Germany, par. 47.
49 It is fair to say that many national legal orders have variations on the English limited liability company 

(for instance, the Dutch Besloten Vennootschap or the Italian Società a Responsabilità Limitata) or a public 
limited company (for instance, the Dutch Naamloze Vennootschap or the Italian Società per azioni). 
Generally speaking, the former legal personality limits the liability of the owners or shareholders, whereas 
the latter concerns a company in which shares can be freely traded on the stock market. Nevertheless, 
there are many differences.

50 Opinion of A-G Trstenjak, 4 June 2008, Coditel, par. 62.
51 CJEU, 11 May 2006, Carbotermo, par. 2; CJEU, 10 September 2009, Sea Srl, par. 2; CJEU, 27 November 

2001, Mantovani, par. 1; CJEU, 29 November 2012, Econord, par. 2. 
52 CJEU, 10 November 2005, Commission v Austria, par. 7.
53 CJEU, 19 April 2007, Tragsa, par. 2.
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haftung (GmbH).54 It also considered cases in which entities were formed based on 
public law, such as the Belgian société coopérative à responsabilité limitée,55 an Italian 
special undertaking56 and a Portuguese non-profit organisation.57

There have not been any specific CJEU cases on the institutionalised exemption 
in relation to Dutch legal entities. In the Netherlands, Article 2:1 sub 1-2 Burgerlijk 
Wetboek (Dutch Civil Code) grants legal personality under public law to the State, 
the provinces, the municipalities, the Water Boards and all other bodies to which 
legislative power has been granted under the Dutch Constitution.  Any other bodies 
charged with government duties only have legal personality if this results from what 
has been specified by or pursuant to law. A popular form of cooperation between the 
abovementioned legal personalities under public law is a gemeenschappelijke regeling 
(joint arrangement between public authorities) based on the Wet gemeenschappelijke 
regelingen (Wgr).58 The gemeenschappelijke regeling consists of representatives of the 
participating entities, which also ensure that the necessary finances are provided, 
and is only permitted to decide on affairs which have been explicitly delegated to it.59 
Furthermore, the Dutch Civil Code also stipulates in Article 2:3 which legal personalities 
under private law exist: verenigingen (associations), coöperaties (cooperatives), 
onderlingen waarborg-maatschappijen (mutual insurance societies), naamloze 
vennootschappen (open corporations), besloten vennootschappen (closed corporations)60 
and stichtingen (foundations) have legal personality. Other Dutch corporate forms, such 
as a vennootschap onder firma (partnership) or a commanditair vennootschap (silent 
partnership) do not possess legal personality under private law.61 

4.1.1.  Tension & reconciliation: Must a formally independent entity be a 
contracting authority?

Given the absence of a reference to this concept in the current 2014 Directives on public 
procurement and the CJEU’s case law, it is clear that the formally independent entity 
does not need to be a contracting authority itself. This is problematic in view of the 
possibility to evade the rules on EU public procurement law. I argue that a formally 
independent entity would always need to be a contracting authority for the provision 
of the services that are assigned to them based on an institutionalised relationship. 

54 CJEU, 11 January 2005, Stadt Halle, par. 2; CJEU, 8 May 2014, Datenlotsen, par. 2.
55 The Law of 22 December 1986 on inter-municipal cooperatives (loi relative aux intercommunales), 

Moniteur belge of 26 June 1987, p. 9909. CJEU, 13 November 2008, Coditel, par. 3.
56 Italian Law No. 142 of 8 June 1990 on the organisation of local authorities (GURI No. 135 of 12 June 

1990), which has been discussed in Chapter 3, par. 4. 
57 Decree-Law No. 46/668 of 24 November 1965. SUCH, par. 18.
58 Wet gemeenschappelijke regelingen (Joint Arrangements Act), Stb. 1984, 676.
59 This Act provides for four types of gemeenschappelijke regelingen: an openbaar lichaam, a bedrijfsvoerings-

organisatie, a centrumgemeente, and a gemeenschappelijk orgaan. In addition, the regeling zonder meer 
is not explicitly mentioned but is generally based on Art. 1 sub 1 Wgr. For a detailed discussion, see De 
Greef 2008 and De Greef 2013.

60 Closed corporations are the equivalent of private limited companies under English law, i.e. companies 
with restricted tradable shares.

61 See more generally on these Dutch corporate forms of cooperation (in Dutch: vennootschapsrecht): Van 
Schilfgaarde et al. 2013.
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Alternatively, a contracting authority could easily set up a formally independent entity 
to perform a service that would result in a tension. The required supplies or additional 
services that fall under the responsibility of the formally independent entity would avoid 
application of the EU public procurement rules, which would apply if the contracting 
authority performed a service itself. 

Support for this line of thought is found in the recent opinion of Advocate-General 
Campos Sanchez-Bordona in LitSpecMet.62 This case before the Court concerns a scenario 
which illustrates this point very clearly. LG, the Lithuanian State railway company, 
established a wholly owned subsidiary called ‘VLRD’ in 2003. This entity was set up to 
manufacture and maintain train engines and railway carriages. Their relationship fell 
under the institutionalised exemption. In 2013, VLRD wished to purchase bars of ferrous 
metals through a competitive procedure. LitSpecMet partially won this procedure, but 
still initiated proceedings that claimed that VLRD was a contracting authority and 
had therefore failed to follow the rules on EU public procurement. After considering 
the relevance of the case law on bodies governed by public law, the Advocate-General 
additionally concluded that VLRD had to be considered as a contracting authority due 
to the institutional relationship with LG, which was logically a contracting authority. 

Accepting that contractual relations between a formally independent entity with third 
parties also are exempted from the rules of EU public procurement would mean that ‘the 
in-house exemption might take on unforeseen proportions.’ It would mean that ‘simply 
by reorganising the activities of LG through the establishment of VLRD, LG would be 
able to avoid the consequences that flow from its status as a contracting authority.’63 
Difficulties arise, however, in the reasoning of the Advocate-General, who considers 
that ‘where in order to carry out those tasks the undertaking (VLRD in this case) needs 
to obtain goods, services or supplies from third parties to a value which exceeds the level 
for harmonised procurement, then the public procurement directives apply.’64 

This would make the formally independent entity a ‘partial’ contracting authority. The 
EU public procurement rules would only apply to the purchases that follow from the 
assigned service performance in the institutionalized relationship. Knowing that based 
on the institutionalized exemption the activities of a formally independent entity are 
mainly performed for the controlling contracting authority, this still leaves open the 
difficulty of ensuring that the remainder of its activities is sufficiently separate. Finally, 
even though the Advocate-General did not substantively answer the second preliminary 
question, it is clear that if the institutionalized relationship came to an end that the status 
of contracting authority would also cease to exist. In any event, it is clear that this would 
create an additional test of contracting authority, which also further aligns the non-

62 Opinion of A-G Campos Sánchez-Bordona, 27  April 2017, LitSpecMet UAB v Vilniaus lokomotyvų 
remonto depas UAB. Interestingly enough, the Gerechtshof Den Haag (The Hague Court of Appeal) had 
ruled very similarly in 2016. Gerechtshof Den Haag, 25 October 2016, JCDecaux, par. 49. The Court 
concluded that the ‘accidental’ circumstance of how a service is organized could not limit the application 
of the EU public procurement rules. 

63 Opinion of A-G Campos Sánchez-Bordona, 27 April 2017, LitSpecMet, par. 78.
64 Opinion of A-G Campos Sánchez-Bordona, 27 April 2017, LitSpecMet, par. 76.
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institutionalised exemption and the exclusive right exemption – which requires all the 
cooperating entities to be contracting authorities discussed in Chapter 7 and 8 – and the 
institutionalized exemption. It is perhaps, for this reason, that the CJEU did not follow 
the Advocate-General on these aspects, which must be seen as a missed opportunity for 
the Court by simply applying the criteria of body governed by public law.65

4.1.2.  Tension & reconciliation: A preference for legal personalities under public 
law?

National legislation can contain a preference for cooperation with legal personalities 
either under public or private law. The Dutch Gemeentewet (Municipalities Act), which 
is the organisational act under which the municipalities are regulated, contains such an 
explicit preference for cooperation based on public law.66 Cooperation based on private 
law is allowed, but only if it is necessary to serve the public interest. 

The role of EU public procurement law is different, however, because it leaves this choice 
up to the Member States based on the right to self-organisation. In light of the foregoing, 
the CJEU can therefore be criticised for apparently having deviated from its own 
standpoint, as discussed in the previous sections, that the legal status of an entity is not 
relevant whilst considering the institutionalized exemption. In Parking Brixen, the Court 
considered too generally that the alteration of the legal status of Stadt Werke Brixen was 
relevant for the assessment of the institutionalized exemption. In this case, the Court 
paid particular attention to the conversion of Stadtwerke Brixen, a special undertaking 
of the Gemeinde Brixen, into Stadtwerke Brixen AG, a company limited by shares. The 
Court referred to ‘the nature of that type of company’, when it considered the control 
criterion.67 In doing so, the Court implied that the status of a legal entity does matter by 
concluding that legal entities under private law would therefore be more inclined to be 
market-oriented. This would raise the bar to fulfil the control criterion by making the 
entity more difficult to control. The Court’s looming preference for legal entities based 
on public law more explicitly came to light in Coditel. The Court stated in relation to the 
separate legal entity Brutélé in the relevant institutionalised cooperation of this case that 
‘it should be pointed out that Brutélé does not take the form of a société par actions, or 
a société anonyme, either of which is capable of pursuing objectives independently of 
its shareholders, but of an inter-municipal cooperative society governed by the Law on 
inter-municipal cooperatives.’68

According to the CJEU, legal entities under private law would therefore in general be 
more inclined to pursue objectives independently of its shareholders, as opposed to 

65 CJEU, 5 October 2017, LitSpecMet. 
66 Artikel 160 lid 2 Gemeentewet (Municipalities Act): ‘Het college besluit slechts tot de oprichting van 

en de deelneming in stichtingen, maatschappen, vennootschappen, verenigingen, coöperaties en 
onderlinge waarborgmaatschappijen, indien dat in het bijzonder aangewezen moet worden geacht voor 
de behartiging van het daarmee te dienen openbaar belang.’

67 CJEU, 13 October 2005, Parking Brixen, par. 67.
68 CJEU, 13 November 2008, Coditel, par. 37.
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an inter-municipal cooperation based on public law.69 Indeed, the specific legislative 
circumstances of an institutionalised cooperation might consider a legal entity based 
on private law inapt when it comes to fulfilling the criteria of the institutionalised 
exemption.70 However, this conclusion does not sit well with the right to self-organisation. 
The CJEU’s apparent preference for legal entities under public law for the establishment 
of control is discussed in the following sections.71 This follows from the number of cases 
in which cooperation with a legal personality based on private law in which operational 
dependence could not be established. 

This means that EU public procurement law does not require contracting authorities 
to use specific types of legal personalities for their collaborations and thus does not 
influence its relationship with institutionalised cooperation. As a consequence, 
the seemingly apparent preference for legal personalities under public law must be 
reconciled to ensure that no tension occurs in the nexus discussed. Furthermore, it has 
been argued that despite providing interesting examples, the specific circumstances of 
the CJEU’s case law on legal personalities in the Member States cannot always lead to 
general conclusions for their foreign counterparts.

4.2. Operational dependence 

As discussed, for the institutionalised exemption to apply, the formally independent 
entity must be operationally dependent. Operational dependence is measured by the 
criteria of control and activities. When compared to the activities criterion, it is fair to 
conclude that the criterion of ‘control’ is the most prominent – and arguably the most 
problematic – criterion to establish operational dependence. Since 1999, it has been the 
most debated criterion of the institutionalised exemption in cases before the CJEU.72 
In the following, control is discussed in which a single contracting authority exercises 
control over a formally independent entity (hereafter: individual control, individual 
control criterion).73 

4.2.1. First criterion: individual control

The roots of the individual control criterion lie in the CJEU’s case of Teckal.74 In this case, 
the Court stated that a contracting authority must exercise ‘a control which is similar to 
that which it exercises over its own department’.75 The use of the term ‘department’ by 
the Court derives from the original reason for setting up autonomous bodies, which was 

69 Also see, EU Commission 2011c, p. 10. 
70 For this reason, Burgi argued that it ‘would be a great achievement for legal certainty if the ECJ case-law 

would dispense with all these aspects’. Burgi 2010, p. 82.
71 Spyra 2010, p. 153 and onwards.
72 In the Netherlands, this has been translated as ‘toezicht’. This translates as supervision, which seems less 

strict than control. Still, the concept has developed consistently with the EU cases in Dutch national 
courts. See, for instance, HR, 18 November 2011, AVR/Westland.

73 The joint-control criterion is discussed in Section 5.1.
74 CJEU, 18 November 1999, Teckal.
75 CJEU, 18 November 1999, Teckal, par. 50.
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to place internal departments at a distance.76 As a consequence, the concept of control 
over an internal department is used as a benchmark to consider whether a formally 
independent entity can be controlled by a contracting authority. Consequently, the 
question is what this standard of control requires from institutionalised cooperation. 

Fortunately enough, it is not necessary to create control that is identical to that which 
a contracting authority exercises over its own departments. The reference to ‘similar’ 
by the CJEU ensures that the required standard of control is not too difficult if not 
impossible to fulfil.77 Despite this realistic starting point, the interpretation of the 
control criterion has caused difficulties from the start of its introduction in Teckal. This 
has created a rich source of interpretation before the Court. 

The assessment of control is characterized by the contracting authority’s ability to 
control the decision-making processes of the formally independent entity. Their legal 
basis, either based on private or public law, is irrelevant.78 It is important what actual 
rights are granted and to what extent they enable a contracting authority to influence 
the decision-making processes. In order to identify whether the strict standard of 
control is reached, the CJEU has ruled that account has to be taken of all the ‘legislative 
provisions and relevant circumstances’ of an institutionalised cooperation.79 For this 
reason, it makes sense that the Court in its case law often pays particular attention to 
the statutes or the articles of association of the formally independent entity. The statutes 
or other founding documents of a formally independent entity often determine the 
veto rights or voting rights of shareholders or participating entities, the required or 
possible types of direct private participation, how governing bodies are composed and 
who appoints the representatives, the independent rights and discretionary powers of 
governing executive and non-executive boards to take important decisions or particular 
standards on oversight of financial or management control by public authorities. This 
means that these rights are often similar to rights in relation to an internal department.80 
The relevance of these rights is the practical effect of the organisational nature of the 
institutionalised exemption. In this respect, it has rightly been stated in relation to the 
control criterion regarding entities governed by private law that ‘it is [...] impossible to 
assess the question of corporate governance as an instrument of control of an ‘in-house’ 
entity without reference to the particular national legislation.’81

The CJEU also followed the previously described approach in Parking Brixen, when 
it provided clarity on the individual control criterion. The Court considered – by 
referring to the applicable statutes – that Stadt Werke Brixen was previously a municipal 
body whose specific function was the uniform and integrated provision of local public 
services. Furthermore, the municipal council laid down the general guidelines, allocated 
the start-up capital, ensured that any social costs were covered, monitored the operating 

76 Opinion of A-G Stix Hackl, 23 September 2004, Stadt Halle, par. 63.
77 CJEU, 10 September 2009, Sea Srl, par. 12.
78 Cavallo Perin & Casalini 2009, p. 232.
79 See for instance Opinion of A-G Cruz Villon, 19 July 2012, Econord, par. 30-31. 
80 Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 67.
81 Spyra 2010, p. 154.
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results and exercised strategic supervision and the organisation being guaranteed the 
necessary independence. The Court appeared to imply that these would be conditions 
under which control would be present, which is supported by the subsequent paragraphs 
of this ruling. The Court continued by mirroring the previous scenario to the newly 
established Stadtwerke Brixen AG, which in turn was not sufficiently controlled by the 
Municipality of Brixen. The latter had awarded a contract for the management of two car 
parks to Stadtwerke Brixen AG. The Court came to this conclusion by first considering 
various elements which assessed whether Stadtwerke Brixen AG was ‘market-oriented’. 

According to the CJEU, it was relevant that the entity had been turned into a company 
limited by shares.82 Also, its objectives had been broadened in the statutes, which meant 
that the entity had started to work in the areas of the carrying of persons and goods, 
information technology and telecommunications. In addition, the obligatory opening 
of the entity in the future to other capital and the expansion of the geographical area 
of the entity’s activities to the whole of Italy and abroad were significant.83 In relation 
to this last element, it must be noted that Advocate-General Kokott was less inclined to 
take such considerations into account. The Advocate-General stated that it is important 
to consider the activities actually carried out by the company.84 According to the Court, 
however, these factors could increase the need for other control measures. It appears, 
nonetheless, that this type of market orientation is unlikely to be sufficient to declare 
the control criterion unfulfilled. In this case, the Administrative Board of Stadtwerke 
AG also held considerable powers, which granted it the authority to carry out all acts 
that it deemed appropriate or necessary to attain the objective of the company. These 
included, amongst other things, the purchase and sale of holdings in other companies; 
the purchase, sale and lease of business and branches; amendment of its remuneration; 
and the purchase and sale of vehicles up to five million per transaction. Furthermore, 
the municipality was not able to control the management of Stadtwerke AG apart from 
the approval of a limited number of decisions, such as guarantees over five million. 
Interestingly enough, the full ownership of Stadtwerke AG by the municipality, the fact 
that the municipality could appoint the majority of the Administrative Board and the 
Supervisory Board,85 and that Stadtwerke AG had to accept that it also had to run a 
free bicycle hiring service, a weekly market in the parking lots, and to maintain the 
parking area,86 did not alter this conclusion.87 Consequently, the Court concluded that 
the required standard of control was to be interpreted as ‘a case of a power of decisive 
influence over both strategic objectives and significant decisions.’88

In light of the foregoing, it appears right to conclude that the CJEU in Parking Brixen 
considered that ownership of a formally independent entity alone is therefore not 

82 In Section 4.1.2., I argued that this argument is too general, which appears to indicate an unjustified 
preference for cooperation with legal personalities under public law.

83 CJEU, 13 October 2005, Parking Brixen, par. 20.
84 Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 87. 
85 CJEU, 13 October 2005, Parking Brixen, par. 19.
86 CJEU, 13 October 2005, Parking Brixen, par. 27.
87 This seems to run contrary to the conclusions of the Dutch legislature in its Explanatory Memorandum 

of Aanbestedingswet 2012 (Dutch Public Procurement Act 2012).
88 CJEU, 13 October 2005, Parking Brixen, par. 65.
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sufficient to fulfil this requirement of control. Nevertheless, all of the circumstances 
in this case can indeed contribute as indicators of control, but at least the myth that 
ownership alone means that the control criterion applies was indeed busted.89 In Undis, 
however, the Court seemed to conclude more recently that control cannot be exercised 
if there is no participation at all. In this Italian case, the award of a waste-management 
contract to Congese SpA (Congese) by Comune di Salmona was challenged by a 
competitor Undis Servizi Srl. It mainly concerned a case in relation to the activities 
criterion discussed below. The question was raised whether the activities of Congese 
for other municipalities that could not rely on the institutionalised exemption had to be 
included in the evaluation of this criterion. The Court ruled contrarily and stated that 
these entities were not ‘shareholders of that contractor and do not exercise any control 
over it’. The strong emphasis on ‘shareholding’ separate from the control criterion must 
be seen as the result of the characteristics of this case. Further-reaching conclusions 
would cause tensions with the practical reality in which control could be exercised by 
overarching agreements or supervisory boards without actually participating in the 
controlled entity. 

Even though no explicit reference was made to EU competition law, the CJEU’s standard 
of control in Parking Brixen shows similarities with the standard of control required 
in the Merger Regulation.90 The latter regulates when mergers between entities in the 
market can occur and if so under what conditions a concentration is allowed in view 
of the single market. Its purpose is to ensure that no dominant positions are created in 
the market after a merger if it were to result in distortions of competition. The concept 
of control is relevant to assess whether a concentration is created. According to the 
Merger Regulation, this can occur through ‘ownership or the right to use all or part 
of the assets of an undertaking’ or through ‘rights or contracts which confer decisive 
influence on the composition, voting or decisions of the organs of an undertaking.’91 
The linguistic similarities with Parking Brixen are clear. Nevertheless, as discussed 
before, the mere ownership of a formally independent entity will not suffice in relation 
to EU public procurement law, meaning that the standard of control in relation to the 
institutionalized exemption is more stringent.92 

The required standard of control introduced in Parking Brixen leaves plenty of room 
for interpretation and therefore also contains discretion for contracting authorities to 
organise their institutionalised cooperations in a way they deem suitable. It thus respects 
the right to self-organisation. It is clear, nonetheless, that the control required must 
be substantial and the CJEU’s approach is therefore hesitant to accept institutionalised 
cooperation as a concept under EU public procurement law. This means that ‘decisive 
influence’ does not refer to advisory roles for the controlling contracting authority in the 
decision-making processes of the formally independent entity. This authority must have 
such influence that allows it to dictate ‘significant decisions and strategic objectives’. 

89 Treumer 2010, p. 169.
90 Council Regulation 139/2004 of 20 January 2004 on the control of concentrations between undertakings 

[2004] OJ L 24/1 (Merger Regulation).
91 Article 3(1-3) Merger Regulation.
92 Weisbeek 2013, p. 31.
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Amongst other things, these would include decisions regarding the amendment of the 
applicable statutes, the alteration of the scope of activities, the alteration of the objectives 
pursued, or the making of significant financial investments. 

If the case law that followed Parking Brixen of the CJEU teaches us anything, it is that 
control is not easily satisfied. However this does not mean that control must concern 
all decisions made by the formally independent entity. It appears that the broad 
interpretation of the control criterion by Advocate-General Stix-Hackle in Stadt Halle 
required that the controlling contracting authority must ‘have a comprehensive power 
of control’. Furthermore, the Advocate-General continued that ‘it is not sufficient only 
to have control of a strategy, but also the competence to exercise and decide simple 
decisions’.93 This would create too much of a complicated standard of control. It would 
not be in line with the idea that control must be similar and not identical to control which 
a contracting authority exercises over its own departments. In summary, Advocate-
General Kokott rightly referred to the required standard of control as meaning that 
it boils down to the question: ‘[I]s the contracting authority able to attain its public-
interest objectives in full at all times?94 Consequently, control must extend to the entirety 
of a formally independent entity (‘the running of the business as a whole’).95 It means 
that the control measures must be extended to more than only procurement decisions 
in relation to the awarded public contract or concession contract.96

The individual control criterion was codified in Article 12(1)(a) Directive 2014/24/
EU, in which the essence of Teckal is reiterated. This article also explicates that control 
is present if a contracting authority exercises a ‘decisive influence over both strategic 
objectives and significant decisions of the controlled legal person’, which codifies the 
required standard of control adopted by the Court in Parking Brixen.97 Surprisingly, the 
Court did not further explicate this criterion, whereas it did further clarify the joint-
control criterion. This can create the possibility for future interpretations to neglect the 
lessons learned from joint control in relation to individual control. It is submitted that 
the assessment of these cases will remain relevant, despite this difference in explicitness 
in Article 12 Directive 2014/24/EU.

This means that the clarification by the CJEU on the control criterion and the codification 
of the required standard of control in Directive 2014/24/EU has brought further legal 
certainty to the relationship between EU public procurement law and institutionalised 
cooperation. As such, all legislative and factual circumstances must be taken into 
account in which ownership of a formally independent entity is only one aspect. The 
applied flexibility, therefore, of the control criterion appears not to impede on the right 

93 Opinion of A-G Stix-Hackl, 23 September 2004, Stadt Halle, par. 78.
94 Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 72.
95 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 68.
96 CJEU, 8 May 2014, Datenlotsen.
97 It would have been clearer to adopt Amendment No. 71 Committee on the Internal Market and 

Consumer Protection, Report on the proposal for a directive of the European Parliament and of the Council 
on public procurement (COM(2011)0896 – C7-0006/2012 – 2011/0438(COD)), which proposed to add 
the definition of control behind the control criterion.
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to self-organisation, thus taking away much of the criticism that can be displayed in 
relation to this principle.

4.2.2. Second criterion: essential part of the activities

In addition to the control criterion, operational dependence of a formally independent 
entity requires this entity to fulfil the activities criterion. This was introduced in the 
Teckal case, when the CJEU concluded: ‘[A]t the same time, that person carries out 
the essential part of its activities with the controlling local authority or authorities’.98 
This criterion has often played a side role in the Court’s cases or was not discussed 
at all, because the control criterion had not been fulfilled. This meant that there was 
no need to address this second criterion.99 Nonetheless, its importance must not be 
underestimated for institutionalised cooperation, because it determines the number 
of activities a formally dependent entity must perform for its controlling contracting 
authority. Consequently, the activities criterion limits the number of activities that a 
controlled separate entity is allowed to perform in the competitive market. Furthermore, 
it ensures that EU public procurement law remains applicable if the controlled entity is 
in competition with other undertakings in the market.100 The purpose of this criterion 
is that the formally independent entity is limited in the extent to which it can use its 
advantages of being a non-competitively selected service provider of a contracting 
authority whilst competing in the market.101 For this reason, it should be expected that 
particularly this criterion is interpreted strictly, given the potential distortive effects of 
these market activities on competition.

Following Teckal, the activities criterion has been subjected to substantial debate over 
the last 17 years. The question arose how Teckal’s ‘essential’ had to be interpreted and if 
it should be assessed quantitatively or qualitatively. Also, the question was often raised 
– if a percentage of activities could be established – how this percentage should be 
calculated.

The CJEU in Teckal stated that the formally independent entity can only be considered 
operationally dependent if it carried out the essential part of its activities for the 
contracting authority that controls it. However, it did not define ‘essential’. In the 
subsequent case of Carbotermo, the Court added that the entity’s activities must be 
devoted principally to that authority and any other activities are only of marginal 
significance.102 Pijnacker Hordijk questions, however, whether the Court intentionally 
wanted to limit the application of the institutionalised exemption further, because 
the reference to ‘marginal significance’ did not return in the dictum.103 These vague 
descriptions did not provide much clarity, which means that the assessment in individual 
cases had to provide indications on how the activities criterion had to be defined. 

98 CJEU, 18 November 1999, Teckal, par. 50.
99 CJEU, 19 June 2014, Centro/SUCH, par. 45; CJEU, 13 October 2005, Parking Brixen. 
100 EU Commission 2011c, p. 11.
101 Opinion of A-G Léger, 15 June 2000, ARGE, par. 60-62; CJEU, 11 May 2006, Carbotermo, par. 60.
102 CJEU, 11 May 2006, Carbotermo, par. 64-65.
103 Pijnacker Hordijk et al. 2009, pp. 115-116.
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The CJEU’s choice of words allowed for different interpretative methods to exist in 
relation to ‘essential activities’. In this respect, ‘essential’ could be interpreted by taking 
into account either the quantitative, qualitative, or both, elements of the case at hand.104 
The Court was in favour of the last option. In Carbotermo, the Court clarified that the 
activities, which must be taken into account, are those activities relating to the awarded 
contract.105 This means that the activities based on the awarded contracts, including the 
activities with users in the implementation of the award decisions, must be compared 
to its other activities for third parties. In Undis, the Court clarified that third parties 
are parties that do not exercise any control over the formally independent entity.106 It 
would therefore be necessary to determine the volume of activities carried out overall 
and the volume of those carried out for the controlling contracting authority in the 
broad sense.107 In addition, it clarified that it is not relevant who is on the receiving side 
of these services, who pays for them or in what territory these activities take place.108 
Furthermore, the Court followed Advocate-General Stix Hackl’s conclusion and 
stated that the essential activities criterion must be understood to extend to indirect 
participation, meaning that it includes activities for grandparent companies.109 

4.2.2.1. Quantitative or qualitative assessment?

The CJEU in Carbotermo addressed the question of what the methodology of the 
activities criterion must be.110 It referred to the fact that account must be taken of all 
the facts of the case, both qualitative and quantitative. Advocate-General Stix Hackl had 
also argued in Stadt Halle and Carbotermo that qualitative aspects would be necessary 
‘to ascertain how and for whom the controlled entity in question carries out its activities’. 
According to the Advocate-General, ‘it makes a difference in this regard whether a 
market for the activities carried on by the entity actually exists in the first place, and 
whether the entity offers on the market some of the services which it provides for 
persons other than the controlling authority.’111 In addition, it would also be necessary 
in this line of thinking to clarify whether account must be taken of the purpose of the 
formally independent entity, which would even entail a consideration of ‘every activity 
the entity could ever pursue’.112

Taking into account qualitative aspects raises concerns regarding legal uncertainty, 
because it contains many subjective elements in need of assessment, such as the market 
position of a separate entity.113 In this respect, the quantitative assessment of the essential 
activities criterion has the advantage of offering more certainty and is, perhaps for this 

104 CJEU, 11 May 2006, Carbotermo, par. 64. Opinion of A-G Stix Hackl, 23 September 2004, Stadt Halle, 
par. 89. Weltzien 2005, p. 249.

105 CJEU, 11 May 2006, Carbotermo, par. 65.
106 The use of the term ‘shareholder’ in this ruling in addition to the absence of control is confusing, however.
107 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 77.
108 CJEU, 11 May 2006, Carbotermo, par. 66-68.
109 Opinion of A-G Stix Hackl, 23 September 2004, Stadt Halle, par. 80.
110 CJEU, 11 May 2006, Carbotermo, par. 64.
111 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 98-99.
112 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 100.
113 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 98.
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reason, preferred by the EU legislature in the 2014 Directives on public procurement.114 
In this respect, Advocate-General Kokott rightly argued that the activities that are 
performed in practice must be considered, instead of those mentioned in the statutes.115 
Practice therefore prevails over potentially fictitious documentation. 

4.2.2.2. Tension & reconciliation: the broad codification of the activities criterion

Because in a quantitative assessment any percentage can indeed be just as objective as 
another percentage,116 it is not surprising that various percentages have been suggested 
to constitute ‘essential’. Since Teckal, amongst many others, it included ‘above 50%’, 
‘to a predominant extent’, ‘almost exclusive’ and ‘exclusive’.117 In Coditel, the formally 
independent entity Brutélé carried out 100% of its activities for its controlling members. 
Therefore, it was not questioned if the activities criterion had been fulfilled.118 In Stadt 
Halle, the City of Halle would only use 61.25% of Lochau’s capacity, which meant that 
this formally independent entity would need to look for other orders in the market.119 
This percentage would probably have been too small to be qualified as ‘essential’, but 
this was not discussed by the CJEU as the control criterion had not been fulfilled either. 
The opposite conclusion can be drawn in the case of Datenlotsen, in which the formally 
independent entity HIS performed only 5.14% of its activities for other entities than the 
higher education establishments that controlled HIS.120 This meant that the activities 
criterion was likely to have been fulfilled, even though control was not present. In Parking 
Brixen, Advocate-General Kokott suggested that 80% of the activities would suffice as 
the essential part of activities, which was derived from Article 13 of Directive 93/38.121 
This article in the old Directive on utilities procurement concerned an exemption for 
service contracts that were awarded to ‘affiliated undertakings’. These awards were 
possible ‘provided that at least 80% of the average turnover of that undertaking with 
respect to services arising within the Community for the preceding three years derives 
from the provision of such services to undertakings with which it is affiliated.’ Since 
then, 80% appeared to have become the bottom line of this discussion. Even though the 
Court explicitly rejected an interpretation based on this Article 13 in Carbotermo, it only 
stated very clearly that ‘the Court does not find it appropriate to extend the application 
of Article 13 of Directive 93/38 to the scope of application of Directive 93/36.’122 The 
Court therefore heavily relied on the restrictive interpretation of exemptions and the 
absence of a legal basis in Directive 93/38 at the time. Even though hard to pinpoint, 
it may still have influenced the Court’s implicit reasoning in subsequent cases, because 
a percentage of 80% might have still been allowed if only based on another reasoning. 

114 Advocate-General Mengozzi also preferred this approach. Opinion of A-G Mengozzi, 27 February 2014, 
Centro/SUCH, par. 62.

115 Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 79-91. Opinion of A-G Stix Hackl, 23 September 
2004, Stadt Halle, par. 83. Wauters 2015, p. 145. 

116 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 88.
117 Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 84.
118 CJEU, 13 November 2008, Coditel, par. 27. 
119 CJEU, 11 January 2005, Stadt Halle, par. 19. 
120 CJEU, 8 May 2014, Datenlotsen, par. 11. 
121 Opinion of A-G Kokott, 1 March 2005, Parking Brixen, par. 90-93.
122 CJEU, 11 May 2006, Carbotermo, par. 55.
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In Tragsa, the formally independent entity Asemfo performed 55% of its activities for 
the Autonomous Communities, which held 1% of its shares, and nearly 35% for the 
State, which held the other 99%. The CJEU concluded that the total percentage of 90% 
of the activities fulfilled the essential part of its activities doctrine. This created the first 
clear example of how ‘essential’ could be interpreted. In Centro/SUCH, the question was 
raised again whether 80% was sufficient, but this question was left unanswered, because 
the control criterion had not been fulfilled.123 Advocate-General Mengozzi, however, 
concluded that this was not possible, because the activities had to be performed ‘mostly 
and principally for the controlling authorities alone, and that, consequently, any other 
activity is of only marginal significance. In effect, an activity which accounts for a 
fifth of an entity’s total activity cannot, as far as I am concerned, be defined, purely in 
quantitative terms, as amarginalactivity.’124

The EU Commission did not dare to grant explicit guidance on this topic before its 
proposals for new directives in 2011, which was probably caused by the difficulty to 
justify, for instance, a difference of 10%.125 It chose the safe route by following Tragsa by 
including a percentage of 90% in its proposals. This percentage had also been recognised 
in case law before the national courts.126 Following the EU Commission’s proposal, 
a plethora of percentages followed in the legislative process.127 It was even suggested 
to provide a separate category for waste-incineration plants, which was not adopted 
either in the end.128 In view of possible distortive effects on the market particularly for 
SMEs, it would have been reasonable not to deviate from the CJEU’s stance, which 
kept the market activities of a formally independent entity to a minimum. It is not 
surprising, however, that a stricter approach was also suggested in the EU Parliament. 
An amendment suggesting to include a percentage of 100% rightly stated that ‘leaving 
the possibility for legal persons to carry out 10% of their activity on the open market 

123 CJEU, 19 June 2014, Centro/SUCH, par. 28 and 45. 
124 Opinion of A-G Mengozzi, 27 February 2014, Centro/SUCH, par. 62.
125 The EU Commission also merely referred to the standing case law without making assumptions on the 

required percentage. EU Commission 2011c.
126 Rechtbank Utrecht (Utrecht Court), 14 January 2009, Wigo4it, par. 4.2-4.3. Also see, Burgi 2010, p. 84; 

Cavallo Perin & Casalini 2009, pp. 59-60.
127 Most importantly, it is commendable that suggestions to refer to ’essential part’, ‘the bulk’ or ‘most of the 

activities’ instead of a percentage have been rejected. Amendment No. 467 Committee on the Internal 
Market and Consumer Protection, Draft report on the proposal for a directive of the European Parliament 
and of the Council on public procurement (Amendments 167-468), 2011/0438(COD); Amendment No. 
20-22 Committee on the Environment, Public Health and Food Safety, Opinion of the Committee on 
the Environment, Public Health and Food Safety for the Committee on the Internal Market and Consumer 
Protection on the proposal for a directive of the European Parliament and of the Council on public 
procurement, 2011/0438(COD). 

128 Amendment No. 474 Committee on the Internal Market and Consumer Protection, Draft report on the 
proposal for a directive of the European Parliament and of the Council on public procurement (Amendments 
469-763), 2011/0439(COD).
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opens the way to serious distortions of competition and damages to SMEs, especially at 
the local level’.129 

Whereas the EU Commission’s proposal contained a more restricted view towards 
market activities, the EU legislature changed the state of the law in Article 12(1)(b) 
Directive 2014/24/EU by requiring 80% of the activities of a formally dependant entity 
to be performed for the controlling entity.130 The other 20% can therefore be performed 
for parties that are not part of the cooperating entities falling under the institutionalised 
exemption including grandparent entities.131 The choice for a specific percentage 
contributes to legal certainty as it confirms the need to only take into account quantitative 
aspects.132 This legislative process and the amendments suggested and adopted are some 
of the best examples of the nexus in relation to the institutionalised exemption. This 
outcome extends the right to self-organisation by allowing contracting authorities 
more entrepreneurial freedom, because it enables them to deliver a greater volume of 
services in competition with third parties. The risk of distortion of competition has 
consequently doubled when compared to the case law of the CJEU. One fifth of the 
activities of an entity can hardly be described as marginal. A percentage of 10% could 
have been justified to cover overcapacity of a formally independent entity, but 20% 
appears to indicate a clear market-focussed orientation. This does not sit well with the 
right to self-organisation, which has an inward focus on activities performed for the 
controlling public authorities, and therefore also affects the position of competition.133 
This means there is no clear justification for this extension, which creates a tension in 
the nexus discussed. 

Surprisingly, the potential distortive elements of a formally independent entity’s market 
activity raised few concerns in the implementation of this criterion by the Dutch 

129 The 100% was proposed in the following: Amendment No. 31 Committee on the Internal Market and 
Consumer Protection, Draft report on the proposal for a directive of the European Parliament and of 
the Council on public procurement, 2011/0438(COD). Similarly proposed amendments are found in 
Amendment No. 462 Committee on the Internal Market and Consumer Protection, Draft report on the 
proposal for a directive of the European Parliament and of the Council on public procurement (Amendments 
167-468), 2011/0438(COD); Amendment No. 34 Committee on the Internal Market and Consumer 
Protection on the proposal for a European Parliament and Council on Public Procurement, Opinion of 
the Committee on International Trade for the Committee on the Internal Market and Consumer Protection 
on the proposal for a European Parliament and Council on Public Procurement, 2011/0438(COD), or 85% 
proposed in Amendment No. 461 Committee on the Internal Market and Consumer Protection, Draft 
report on the proposal for a directive of the European Parliament and of the Council on public procurement 
(Amendments 167-468), 2011/0438(COD) or 50% proposed in Amendment No. 472 Committee on the 
Internal Market and Consumer Protection, Draft report on the proposal for a directive of the European 
Parliament and of the Council on public procurement (Amendments 469-763), 2011/0439(COD).

130 Amendment No. 72 Committee on the Internal Market and Consumer Protection, Report on the proposal 
for a directive of the European Parliament and of the Council on public procurement, A7-0007/2013. 
Interestingly enough, the Council had considered 85% more suitable. European Council, Proposal for a 
Directive of the European Parliament and of the Council on public procurement – Presidency compromise 
text/Consolidated version, 2011/0438 (COD).

131 Advocate General Mengozzi was aware of the proposals attempting to codify this, but stated: ‘It is clear that, 
if that threshold is confirmed in the directive, the legislature will have made a choice which will change the 
state of the law in the future. In my view, that does not, however, have any part to play in the interpretation 
of the law as it stands.’ Opinion of A-G Mengozzi, 27 February 2014, Centro/SUCH, note 39.

132 Wiggen 2015, p. 85; Wiggen 2012, p. 227.
133 Also see Sánchez-Graells 2015, pp. 254-255, who argued against such stipulations.
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legislature. This is contrary to the Finnish debate, which paid substantial attention 
to these issues. The current proposal presented in the Finnish Parliament explicitly 
recognises that large in-house providers and institutionalised cooperation would be 
able to distort competition by being active in the open market for 20% of their activities. 
It therefore proposes not to include this percentage of Directive 2014/24/EU, but to 
limit market activities to 5% of an entity’s turnover with a maximum of 500 000 euros. 
However, if there is no sufficient competition in the market, a percentage of 10% can still 
be applied. A lack of competition can be proven by publishing a transparency notice. 
If no interested parties respond to this notice within fourteen days, this alternative 
percentage can be applied for three years. Furthermore, the 20% rule can be applied if the 
total turnover for market activities is a maximum of 100 000 euros over 3 years.134 Given 
the fact that Article 12 Directive 2014/24/EU constitutes minimum harmonisation, and 
that these measures further strengthen the possibility to achieve the objectives of the 
Directives, it seems unlikely that the Member States would not be able to adopt them. 
In any event, this approach shows clear recognition of the need for a marginal volume 
of market activities. 

In addition to the uncertainty described above, the gap regarding how the activities 
criterion had to be calculated was often left undiscussed. For this reason, the EU 
legislature provided more certainty.135 Introduced by the Council in its first reading, 
Article 12(5) Directive 2014/24/EU clarifies that the ‘80%’ needs to be based on the 
average total turnover, or in the absence of such data, an appropriate alternative activity-
based measure. It stipulates further that the latter could include the costs incurred by 
the relevant legal person or contracting authority with respect to services, supplies and 
works for the three years preceding the contract award. If both these methods are not 
available, because of the date on which a separate entity was created or has commenced 
its activities, or because its activities have been reorganised, it is sufficient to show that 
the measurement of activity is credible, particularly by means of business projections. 
The EU legislature coherently included this clarification for all types of institutionalised 
cooperation falling under the institutionalised exemption.136 

This means that the CJEU’s effort over the years has predominantly focussed on the 
topic of quantifying the activities criterion. Article 12 Directive 2014/24/EU has brought 
further legal certainty to the relationship between EU public procurement law and 
institutionalised cooperation by explicitly clarifying the method of calculation and the 
volume of activities that can be performed for other parties. I have argued above that the 
broadening of the percentage of market activities is not in line with the rationale of the 
institutionalised exemption and therefore creates a tension. This tension could easily be 
reconciled by reversing the expansion of this criterion back to 10% of market activities, 

134 Interestingly enough, the 20% of activities criterion is inconsistently applied in Directive 2014/25/EU. HE 
108/2016 vp. Hallituksen esitys Eduskunnalle hankintamenettelyä koskevaksi lainsäädännöksi (Finnish 
Government’s legislative proposal to the Parliament on legislation of public contract awards), pp. 100-104 
(in-house providers) and pp. 104-106 (public-public).

135 Article 12 sub 5 Directive 2014/24/EU.
136 It also coherently expanded this to the non-institutionalised exemption, which is discussed in Chapter 7. 
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which rightly balances competition concerns, and preserves the interpretation of the 
Court which is again reflected in Article 4(2) TEU.137 

4.3. The individual control and activities criterion before the Dutch Courts

The above sections have considered the criteria according to which institutionalised 
cooperation between a single contracting authority can be exempted in the CJEU’s case 
law and the codified rules on Directive 2014/24/EU. At the national level, case law on 
the institutionalised exemption is limited to a handful of cases in the Netherlands.138 
The most prominent cases are intertwined with the exclusive right exemption and the 
joint control criterion, which are discussed in Section 2.5.3. Nevertheless, the individual 
control criterion was applied in the case of Connexion/RET. Two cases are good examples 
of the Dutch case law on this exemption, and are discussed below. 

4.3.1.  Consistent application of the CJEU’s case law in Connexion/RET and Wigo4it

In this case before the College van Beroep voor het bedrijfsleven (Trade and Industry 
Appeals Tribunal, Tribunal) in 2008, the Teckal doctrine was applied for the first time by 
a Dutch Court.139 This case provides an example of when the individual control criterion 
seemed to have been fulfilled prior to the 2014 Directives on public procurement and 
in the absence of national rules on the institutionalised exemption. In this case, the 
regional board of the district Rotterdam (the regional district) had directly awarded 
a concession contract for three years to RET B.V. (RET) for the operation of transport 
services by bus within the borders of this region, which included the city of Rotterdam. 
Connexxion, a competitor of RET, appealed this award by claiming, amongst other 
things, that the award of contract could not be exempted from a duty to organize a 
public procurement procedure based on the institutionalized exemption.

The facts of the case state that RET had had legal personality based on private law 
since 2007, and was therefore a formally independent entity. It was wholly owned by 
the regional district. Its statutes granted the general meeting of RET extensive powers, 
including powers to appoint and dismiss directors, to approve financial budgets, to draw 
up its business plan, and to approve major changes in the identity or character of the 
business, the alteration of the long-term strategy and the expansion of its activities. 
Following the award of the concession contract to RET, the regional district, the city of 
Rotterdam and RET had concluded an agreement that stipulated the coordination of 
RET’s control by the regional district and the relation with the city of Rotterdam (the 
additional agreement). This additional agreement appeared to have been specifically 

137 See Chapter 3, Section 7.
138 Rechtbank ’s-Hertogenbosch (District Court), 24 October 2012, Shanks; Gerechtshof ’s-Hertogenbosch 

(Court of Appeal), 17 February 2015, Shanks.
139 College van Beroep voor het bedrijfsleven (Trade and Industry Appeals Tribunal), 12 December 2008, 

Connextion/RET. Whereas the civil courts usually have jurisdiction in the Netherlands, some breaches 
of public procurement law obligation in relation to concession contracts based on public law are litigated 
before the Trade and Industry Appeals Tribunal.
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designed to comply with the control criterion by stating that the statutes were solely 
intended for compliance purposes and that changes in legislation or case law in this 
respect would require amendment of the statutes, the additional agreement and the 
structure of RET. The appellant Connexxion argued that the control criterion could 
have been met, if it had not been for the existence of this latter agreement. Its primary 
argument referred to an article that stated that the newly adopted statutes did not 
intend to change any of RET’s operations and organizational way of doing business, 
meaning that it would stay independent. In addition, RET could co-decide with the 
regional council on a number of topics, implying that it was not a ‘true’ department of 
the regional district. Control was allegedly further diminished due to the influence of 
the city of Rotterdam, which had the power to unilaterally end the concession contract 
and to block the decisions of the general meeting, but the decision of the Court provides 
no further information on this aspect.140 

In its legal reasoning with regard to these facts, the Tribunal confirmed the preceding 
ruling of the District Court, which had strictly followed the case law of the CJEU with 
regard to the need to establish operational dependence regarding the institutionalized 
exemption.141 With regard to the individual control criterion, the Court heavily relied 
on the presumption derived from Carbotermo that control exists if the controlled 
entity is wholly owned by the controlling contracting authority. This full capital 
ownership of RET by the regional council in combination with the extensive powers 
for the general meeting of RET led the Court to conclude that the control criterion 
had been fulfilled. In addition, the Court referred to Parking Brixen and concluded that 
RET was not market-oriented, or envisaged any foreseeable territorial expansion of 
its activities.142 Unfortunately, the District Court did not give final conclusions in the 
summary proceedings on the role of the additional agreement, as this required ‘further 
research’. Nevertheless, based on the above fact, the Tribunal still rejected the appeal, 
thus implying that the individual control criterion had been fulfilled.143 It seems likely, 
however, that the additional agreement could have substantially influenced the Court’s 
ruling, given its alleged power to end the contract and veto rights. It would have been 
more logical to also include this contract in the assessment of the Court, which would 
have been in line with Commission v Austria in which relevant events after or before the 
award of a contract were to be taken into account. Despite this, the District Court ruled 
very much in line with the criteria of the institutionalised exemption as discussed above.

140 RET also allegedly failed to perform the essential volume of activities for the regional district, as it took 
part in a multitude of shareholdings in other entities, either directly or indirectly. 

141 The Court referred specifically to CJEU, 18 November 1999, Teckal; CJEU, 11 May 2006, Carbotermo; 
CJEU, 13 October 2005, Parking Brixen; CJEU, 13 November 2008, Coditel.

142 There was also no current or future direct private participation. This is further discussed in Sections 6.4 
and 6.7.

143 Even though not specifically considered, the preceding ruling of the District Court provided some clarity 
in relation to the second Teckal criterion. Referring to Asemfo in which 90% of the controlled entities 
activities was deemed sufficient, the Court concluded that this criterion was fulfilled, after defendants 
stated that RET’s turnover is based on 98% of work for the regional district. Nevertheless, under this 
assessment, the regional district therefore appeared to be able to rely on the institutionalized exemption.
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In 2009, the year after Connexion/RET, the District Court of Utrecht ruled in summary 
proceedings on a dispute between appellant Centric and defendants Wigo4it and several 
municipalities. Centric had been contracted to provide automation services for the 
municipality of Rotterdam between 1998 and 2008.144 In 2007, the municipalities of 
Amsterdam, Rotterdam, Utrecht and The Hague (the G4) created a cooperation based 
on private law called ‘Wigo4it’. It was established to cater to the needs of the participating 
municipalities in order to improve the quality of services provided to its citizens. The 
municipalities of Amsterdam and the Hague decided to grant Wigo4it the right to use 
two types of IT systems called ‘Socrates II’ and ‘RAAK’. These systems had previously 
been purchased through a public procurement procedure and were intended to create 
a basis for the redevelopment and expansion of an IT system for the G4. Centric’s 
appeal was based on an alleged violation of EU public procurement law, stating that 
the relevant municipalities could not involve their old IT systems and transfer them to 
Wigo4it without issuing a public procurement procedure.145 The defendants stated that 
the institutionalized exemption applied, meaning that no such duty existed. The District 
Court ruled that both Teckal criteria of the institutionalized exemption had been met. In 
short, the participation of the municipalities in Wigo4it ensured that they would have a 
decisive influence on the strategic and most important decisions of this entity, meaning 
that the control criterion had been met. In addition, control was not diminished by 
market orientation or direct private participation, which is similar to Connexion/RET. 
The essential activities criterion had also been met, given that Wigo4it performed more 
than 90% of its activities for the controlling municipalities.146 It appears from this ruling 
that both parties, perhaps surprisingly, agreed on this.147 

The cases described above reveal the approach of the Dutch courts to individual control 
scenarios, which show great awareness of the case law of the CJEU on institutionalised 
cooperation. As such, the Dutch courts have directly applied the standards provided 
by the CJEU. It is to be expected that this is not likely to change in the implementation 
of the 2014 Directives on public procurement in the Aanbestedingswet 2012 (Dutch 
Public Procurement Act 2012). Despite providing interesting examples of individual 
control, these Dutch cases do not influence the relationship between institutionalised 
cooperation and EU public procurement law on their own. 

5.  COOPERATION BETWEEN MULTIPLE CONTRACTING AUTHORITIES 
AND A FORMALLY INDEPENDENT ENTITY

Institutionalised cooperation may also occur – and regularly does occur – between 
multiple contracting authorities and a separate entity. Similarly, the latter needs to 
be a formally independent entity (Section 4.1. of this chapter) which is operationally 
dependent on the contracting authorities with which it cooperates. This can concern 
an IT cooperation between five Dutch universities and a gemeenschappelijke regeling 

144 Rechtbank Utrecht (District Court), 14 January 2009, Wigo4it, par. 2.1.
145 Rechtbank Utrecht (District Court), 14 January 2009, Wigo4it, par. 2.2-3.2.
146 Rechtbank Utrecht (District Court), 14 January 2009, Wigo4it, par. 4.2-4.3.
147 Rechtbank Utrecht (District Court), 14 January 2009, Wigo4it, par. 4.4.
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or four Dutch Water Boards and a Dutch Naamloze Vennootschap. In the following 
sections, I will build further on the control and activities criterion, discussed in Sections 
4.2.1.-4.2.2., and discuss how a formally independent entity can be jointly controlled 
and how this affects the activities criterion. 

5.1. Accommodating self-organisation further: joint-control criterion

For many years after the CJEU’s Teckal ruling, it was left undetermined if control that 
was exercised jointly instead of individually by multiple contracting authorities over 
a formally independent entity would be able to fulfil the control criterion. This was a 
particularly problematic consequence of the fragmented regulatory approach, because 
institutionalised cooperation in the EU concerned a cooperation in which multiple 
contracting authorities – different in size – worked together in a formally independent 
entity to provide services. This is particularly relevant for smaller authorities that wish 
to benefit from the capacity of larger authorities, whilst cooperating for the provision 
of services. 

The question was therefore if all of the involved contracting authorities had to have an 
individual controlling relationship with the formally dependent entity, as discussed in 
Section 4.2.1., or if the total sum of their individual relationships could allow all of them 
to directly award contracts to the formally independent entity. 

Many cases before the CJEU concerned a cooperation between multiple contracting 
authorities,148 but the preliminary questions raised by the national courts never truly 
allowed the Court to make a substantive judgment on the topic of joint control. The case 
of Teckal, however, already contained an explicit reference to this scenario. The Court’s 
approach in relation to the institutionalised exemption was ‘where the local authority 
exercises over the person concerned a control which is similar to that which it exercises 
over its own departments and, at the same time, that person carries out the essential 
part of its activities with the controlling local authority or authorities’. This reference 
to ‘controlling local authority or authorities’ is clearly related to the activities criterion, 
but also acknowledges the joint practice of institutionalised cooperation in the Member 
States. The subsequent legal uncertainty was followed by a seemingly reluctant attitude 
of the Court, because it appeared unwilling to allow for joint control. In Coname, the 
Court stated that 0.97% capital participation in a formally independent entity was so 
small as to preclude any type of control.149 This meant that the award of a concession 
contract for the management, distribution and maintenance of methane gas distribution 
installations by the Municipality of Cingia de’ Botti to Padania could not be exempted 
from the principles of free movement at that time. This judgment appeared to indicate 
that joint control was not possible, because the Court did not turn to a discussion of 
joint control after it had ruled that individual control could not be established.

148 CJEU, 18 November 1999, Teckal; CJEU, 11 May 2006, Carbotermo. 
149 CJEU, 21 July 2005, Coname, par. 24.
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The Court’s course in relation to joint control appeared to have changed, however, 
in Tragsa.150 In this case, the Court was also asked to assess a minority shareholding. 
The Spanish state administration had awarded Tragsa SA the required forestry works, 
services and projects. The national association of forestry undertakings, Asemfo, 
appealed. 99% of Tragsa was owned by the Spanish State itself, and the Autonomous 
Communities, each with one share, held a total of 1%. Tragsa was ‘required to execute 
exclusively’ the works entrusted to it by the State and the Autonomous Communities 
and was not allowed to participate in public procurement procedures initiated by any 
of its controlling entities.151 The Ministers of the State had to approve the shareholdings 
of the Autonomous Communities152 and ‘in emergencies, authorities will be able to call 
directly on Tragsa and instruct them to take action.’153 Furthermore, Tragsa was only 
compensated for its expenses, could not establish its own tariffs and its orders were 
formally unilateral.154

The Court therefore reasoned that if Tragsa had ‘no choice, either as to the acceptance of a 
demand made by the competent authorities in question, or as to the tariff for its services, 
the requirement for the application the directives concerned relating to the existence of 
a contract is not met.’155 Advocate-General Geelhoed had red-flagged the control of the 
Autonomous Communities by stating that the state administration controlled the tariffs 
and that the Autonomous Communities would have no direct influence.156 This would 
have meant that the Autonomous Communities would have been required to tender the 
public contracts awarded to Tragsa. In addition, the State would have been forced to do 
this as well, given the 50% of activities that were being performed for the Autonomous 
Communities, leaving the essential activities criterion unfulfilled. 

The CJEU, however, took no notice of this. The specific – and strict – circumstances 
under which Tragsa operated led the Court to decide that the institutionalised exemption 
could apply not only to the relationship between Tragsa and the Spanish State, but also 
to its relationship with its minority shareholders. Even though it was not made explicit 
by the Court, it seemed to have already concluded that joint control was possible under 
these circumstance. It could, however, be argued that these general circumstances 
allowed all of the shareholders to exercise individual control. In any event, this case 
can be seen as the first step towards recognising joint control and as an example of 
circumstances in which control appears to be very strict.157 This can therefore be used as 
a ‘safe’ blueprint for future institutionalised cooperations. 

Following Tragsa and the preceding opinion of Advocate-General Trstenjak, which 
truly paved the way for joint control to be accepted,158 the CJEU explicitly – even though 

150 CJEU, 19 April 2007, Tragsa.
151 CJEU, 19 April 2007, Tragsa, par. 13 and 53.
152 CJEU, 19 April 2007, Tragsa, par. 10.
153 CJEU, 19 April 2007, Tragsa, par. 13.
154 CJEU, 19 April 2007, Tragsa, par. 14 and 52.
155 CJEU, 19 April 2007, Tragsa, par. 54.
156 Opinion of A-G Geelhoed, 28 September 2006, Tragsa, par. 97-99.
157 Some have even argued that a separate category of cooperation has emerged in Tragsa. Wiggen 2011. 
158 Also see Advocate-General Trstenjak’s plea for recognition of the importance of public-public cooperation. 

Opinion of Advocate General Trstenjak, 4 June 2008, Coditel, par. 80-87.
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not as passionately as the Advocate-General – allowed joint control in Coditel.159 This 
is contrary to the Opinion of A-G Cosmas in Teckal, who deemed it unlikely that the 
Municipality of Viano, with a 0.9% share of the joint consortium AGAC, in which also 45 
other separate municipalities took part, would be able to exercise over that consortium 
the kind of control which it would have over an internal body.

In Coditel, the Municipality of Uccle awarded a concession contract for the management 
of the municipal cable television network to Brutélé, after it had joined this inter-
municipal cooperation.160 Coditel, which had provided these services for 30 years 
prior to this decision, filed proceedings and claimed that Uccle did not control Brutélé, 
which meant that the institutionalized exemption could not apply. The organizational 
structure of Brutélé consisted of a general assembly, a governing council and a board 
of auditors.161 The participating municipalities always had to hold both the majority of 
votes and the chairmanship of the various inter-municipal management and control 
bodies. The representatives of the associated municipalities at the general assembly 
had to be appointed by the municipal council of each municipality from among the 
municipal councillors, the mayor and the aldermen. The voting rights at the general 
assembly corresponded to the number of shares held by each municipality. Brutélé’s 
governing council consisted of municipal representatives. In addition, the governing 
council enjoyed the widest powers. Finally, the participating municipalities were divided 
into sectors, which were headed by a board. The governing council had the possibility to 
delegate tasks and competences to these boards, such as rolling out ad campaigns and 
solving common problems.

The CJEU considered the factual circumstances of Brutélé by assessing its capital 
participation, whether it was market-oriented, the composition of decision-making 
powers and the extent of powers conferred on the governing council.162 The Court 
accepted control based on the fact that no private capital was present and Brutélé was 
not market-oriented, because it was not able to pursue objectives independently of 
its shareholders or provide activities with a commercial character. Furthermore, the 
governing council was elected from affiliated members through the general assembly, 
which also consisted of affiliated members elected from municipal councillors, the 
mayor and aldermen. This meant that it would be able to exert decisive influence. In 
addition, the governing council enjoyed substantial powers, such as the power to fix 
charges, and was able to delegate powers. The decisions of sector boards took place 
within this delegation. In this situation, the Court followed Advocate-General Trstenjak 
by reasoning that if joint control were not possible, a tender would be required in many 
instances of joint cooperation in the provision of tasks.163

Similar to individual control, it has also been accepted that joint control cannot be 
entirely identical to control that a public authority exercises over its own departments, 
but control must at least be effective. Effective control does not require a certain way of 

159 CJEU, 13 November 2008, Coditel, par. 46. See also Kotsonis 2009a.
160 CJEU, 13 November 2008, Coditel, par. 8-15.
161 CJEU, 13 November 2008, Coditel, par. 5.
162 CJEU, 13 November 2008, Coditel, par. 29. 
163 CJEU, 13 November 2008, Coditel, par. 46-48. Opinion of Advocate General Trstenjak in Coditel, par. 36.
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adopting decisions in collective bodies.164 This means that decisions can be made by a 
majority rule. Furthermore, it can also be assumed that the assignment of specific veto 
rights could compensate for a lack of control measures.

After the recognition of the joint-control criterion in Coditel, which was a clear expansion 
of the scope of institutionalised exemption in favour of the right to self-organisation, 
it was further considered in Econord. The flexibility gained was tightened again by 
further clarification of the CJEU.165 The Court did so by shedding some more light on 
the required effectiveness of control. For this purpose, the position of an individual 
contracting authority that has a minority capital participation in a separate entity 
appears to have become relevant again. The Court ruled that the control criterion was 
not satisfied if in a jointly owned entity the control rests with one of the shareholders 
and the other shareholders only formally participate in the entity to benefit from its 
activities. 

In this case, the municipal councils of Cagno and Solbiate had directly 
awarded a contract for urban hygiene services to Aspem SpA (Aspem). Aspem was 
almost wholly owned by the Municipality of Varese, which held 173 467 shares. The 
remaining – comparably insignificant number of – 318 shares were divided between 
36 municipalities. Following Econord’s appeal, the Court concluded that each of those 
municipalities should also in itself have an individual power of control over the entity. 
It continued by stating that ‘if the very concept of joint control is not to be rendered 
meaningless’, the control exercised over the formally independent entity cannot be 
based solely on the controlling power of the majority shareholder.166 Nonetheless, 
this lack of individual control can be lifted if these minority shareholders still have an 
effective role in the management of the entity.167 It was not sufficient in this case that the 
Municipalities of Cagno and Solbiate had the right to be consulted, to appoint a member 
of the supervisory council and to nominate in agreement with the other participants 
of the shareholder agreement a member of the management board. Advocate-General 
Cruz Villon also argued in line with the Court by considering that relative influence can 
be evaluated by considering budget volume, its population, and its needs in relation to 
the service managed by the company.168 The more substantial the needs of a controlling 
contracting authority would be in this line of thought, the more control it would need to 
exercise. Even though the Court did not delve into this specifically, it appears a relevant 
method to assess the required level of individual control in joint control. 

In any event, it is clear that a mere formal participation is therefore insufficient 
for an institutionalised cooperation to benefit from joint control. This is a substantial 
limitation on the use of the institutionalised exemption. It is submitted, however, that it 
does not mean that it must be proven that actual control occurs, such as the presence of 
representatives of the controlling contracting authorities in practice.

164 CJEU, 13 November 2008, Coditel, par. 51.
165 CJEU, 29 November 2012, Econord.
166 CJEU, 29 November 2012, Econord, par. 30. 
167 Smith 2013, p. 34.
168 Opinion of A-G Cruz Villon, 19 July 2012, Econord, par. 34.
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Based on the discussed case law of the CJEU, joint control has since been recognised 
and codified by the EU legislature in Article 12(3) Directive 2014/24/EU, which has 
enhanced legal certainty. Interestingly enough, the EU legislature was more explicit in 
defining when it deemed joint control to exist when compared to individual control. The 
codification of joint control, however, is mostly a codification of the case law discussed 
above.169 Their strict adoption as a stipulation, however, can be questioned in relation to 
the right to self-organisation, because it takes away much flexibility and binds the CJEU’s 
case-by-case assessment. Based on the CJEU’s case law, it is submitted that all of these 
conditions are also relevant to establish individual control.170 The EU legislative text 
now contains three conditions defining joint control.171 It can be questioned whether 
these criteria are cumulative or alternative. The Dutch implementation appears not to 
consider them cumulative by referring to ‘worden geacht’ (‘ought to be’),172 whereas 
Directive 2014/24EU refers to ‘where all of the following conditions are fulfilled’. Given 
the need to take into account the particular circumstances of each case, it would seem 
overly stringent to conclude that the EU legislature would have intended to require 
these criteria to be cumulative, but a grammatical reading does appear to indicate such 
an interpretation.173 Despite adding to legal certainty, this phrase limits the remit of the 
right to self-organisation.

The circumstances of Coditel appear to have substantially influenced the implemented 
conditions of joint control. Firstly, the decision-making bodies of the controlled legal 
person are composed of representatives of all participating contracting authorities. The 
organisational bodies of the formally independent entity Brutélé were also composed 
of representatives of the participating municipalities. Prior to this, the EU Commission 
had argued that a strong indication of joint control would be the fact that the decision-
making bodies of the controlled entity are entirely made up of representatives of the 
controlling authorities.174 The explicit codification of this condition ensures that all 
participants can effectively control the entity, and that not all of the actual influence 
rests with one participant.175 The latter thus mitigates the potential ineffectiveness 

169 Attempts to exclude joint control from this article did not make it into the final text: Amendments No. 
499 and 500 Committee on the Internal Market and Consumer Protection, Draft report on the proposal 
for a directive of the European Parliament and of the Council on public procurement (Amendments 469-
763), 2011/0439(COD). The same goes for attempts to limit the scope of joint control by adding the 
condition: ‘the purpose of the legal person is the provision of a public-service task conferred on all public 
authorities’. Amendment No. 504 Committee on the Internal Market and Consumer Protection, Draft 
report on the proposal for a directive of the European Parliament and of the Council on public procurement 
(Amendments 469-763), 2011/0439(COD).

170 Deleting these clarifications would have not been the answer, however. The legislature should instead have 
added them to individual control as well. Amendment No. 525-528 Committee on the Internal Market 
and Consumer Protection, Draft report on the proposal for a directive of the European Parliament and 
of the Council on public procurement (Amendments 469-763), 2011/0439(COD). The same position was 
taken by the Committee of the Regions, Opinion of the Committee of the Regions on ‘Public procurement 
package’ (2012/C 391/09).

171 Article 12 (3)(i-iii) Directive 2014/24/EU.
172 Art. 2.24b(3) Aanbestedingswet 2012 (Dutch Public Procurement Act 2012).
173 Wauters, p. 158, also refers to cumulative.
174 EU Commission 2011c, p. 9.
175 Also see, CJEU, 13 November 2008, Coditel, par. 46. 



168

of joint control, which was an issue that was raised in Econord.176 This clarifies that 
individual representatives may still represent several or all of the participating 
contracting authorities, which compensates a degree of flexibility.177 Nevertheless, it also 
includes the risk of rendering this condition useless. The case of Sea also confirmed the 
required strength of the influence of these representatives. In this case, the statutes of 
the formally independent entity gave considerable powers to committees that consisted 
of representatives of the local member authorities. Each of these authorities had one 
vote in these committees, whatever their size and the number of shares that were held. 
These committees held ‘wide-ranging supervisory and decision-making powers’ over 
the formally independent entity. The general meeting and the board of directors were 
even limited in their powers by being required to take into account the guidelines and 
instructions of these committees.

Similar to individual control, the controlling contracting authorities must be able 
to jointly exert decisive influence over the strategic objectives and significant decisions 
of the controlled legal person. This is likely to be fulfilled if the board of the controlled 
entity consists solely of representatives of the controlling contracting authorities. The 
controlled separate entity does not pursue ‘any interests which are contrary to those 
of the controlling contracting authorities’. This stipulation requires that the formally 
independent entity must pursue the same objectives as the entities it controls. This 
condition appears to build on the concept of market orientation, discussed before, 
which was also present in Coditel. 

Finally, it must be noted that the EU Commission had also included an additional 
criterion, which stated that the formally independent legal entity was not allowed to 
draw any gains other than the reimbursement of actual costs from the public contracts 
with the contracting authorities.178 This proposal, however, was already taken out in the 
EP IMCO position.179 It is unsure on which CJEU case law the EU Commission had 
based this criterion, but it appears that it was taken from Tragsa. In this case, Tragsa 
was only reimbursed for the costs it made in performing its activities, after which the 
Court decided that Tragsa was sufficiently controlled. Other cases, however, have not 
discussed the relevance of an absence of gains. A side-effect of such a stipulation would 
have been that institutionalised cooperation does not aim to make profits, which would 
make it less likely to become market-oriented. Nevertheless, it appears more suitable to 
discuss this in the context of the definition of a public contract than in relation to this 

176 CJEU, 29 November 2012, Econord, par. 30.
177 The roots of this phrase lie in Amendment No. 540 Committee on the Internal Market and Consumer 

Protection, Draft report on the proposal for a directive of the European Parliament and of the Council 
on public procurement (Amendments 469-763), 2011/0439(COD); Amendment No. 23. Committee on 
Employment and Social Affairs, Opinion of the Committee on Employment and Social Affairs for the 
Committee on the Internal Market and Consumer Protection on the proposal for a directive of the European 
Parliament and of the Council on Public procurement, 2011/0438(COD). It was adopted in Amendment 
No. 80 Committee on the Internal Market and Consumer Protection, Report on the proposal for a directive 
of the European Parliament and of the Council on public procurement, A7-0007/2013. Also see Wiggen 
2014, p. 6. 

178 Article 11 (3)(d) Proposal for a Directive of the European Parliament and the Council on public 
procurement, COM(2011) 896 final.

179 Amendment No. 82 Committee on the Internal Market and Consumer Protection, Report on the proposal 
for a directive of the European Parliament and of the Council on public procurement, A7-0007/2013.
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exemption.180 In any event, it is clear that such a stipulation would have substantially 
limited the application of the institutionalised exemption.

This means that the CJEU has provided more room for institutionalised cooperation 
through the acceptance of joint control. It has since then clarified this further in 
other cases, meaning that control must still be effective and can be limited by market 
orientation of a formally independent entity. The codification of the CJEU confirms 
these considerations and provides cumulative criteria on how joint control must be 
interpreted. I have argued that this provides legal certainty, but also limits the case-by-
case assessment of institutionalised cooperation. 

5.2. Activities criterion 

Since the Teckal case, it has been clear that the activities criterion accommodates 
institutionalized cooperation between multiple contracting authorities and a formally 
independent entity. As indicated before, the CJEU stated that ‘at the same time, that 
person carries out the essential part of its activities with the controlling local authority 
or authorities’.181 This conclusion was reconfirmed in Carbotermo. The Court reiterated 
in this case that when multiple contracting authorities control a formally independent 
entity, the activities criterion can be met if that entity carries out its activities, not 
necessarily with one of those authorities, but with all of those authorities together.182 
This also means that it does not matter if a minority of the activities are performed for 
one controlling contracting authority and the majority of services are performed for 
the rest of the controlling authorities.183 This was codified in Article 12(3)(b) Directive 
2014/24/EU by reiterating the activities criterion in relation to a scenario of individual 
control. This means that the activities criterion in relation to joint-control scenarios 
appears not to be different from cases of individual control. 

5.3.  Tension & reconciliation: the application of the joint control and 
activities criteria before the Dutch Courts 

In addition to the case law discussed in Section 4.2 of this chapter on individually 
controlled cooperative forms by the CJEU, it is fair to state that the Dutch case law 
on the institutionalized exemption has centred around two important subsequent 
cases before the Hoge Raad (Supreme Court) and the Gerechtshof Leeuwarden-Arnhem 
(Leeuwarden-Arnhem Court of Appeal): AVR/Westland and Fryslân Miljeu. Both cases 
concerned waste management and involved the award of an exclusive right. The Dutch 
Courts used the institutionalized exemption to assess whether the award of this right 
could be exempted from the TFEU, because it had to be ‘in conformity with the Treaties’. 

180 CJEU, 19 December 2012, ASL di Lecce, par. 29. Wauters 2015, par. 159.
181 CJEU, 18 November 1999, Teckal, par. 50.
182 CJEU, 11 May 2006, Carbotermo, par. 70; CJEU, 18 November 1999, Teckal, par. 50.
183 Arrowsmith 2014, p. 510.
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I will discuss this role of the institutionalized exemption further in Chapter 8, Section 
2.5.3., in relation to the exclusive right exemption. In the following, however, the 
considerations of the Dutch Courts on the institutionalized exemption in these cases 
provide interesting examples on the Dutch Courts’ approach – and practical struggles to 
support their reasoning – in relation to the criteria of joint control and activities.

5.3.1. Tension & reconciliation in AVR/Westland: an additional criterion?

In 2011, the Hoge Raad (Supreme Court) ruled on the only Dutch case regarding the 
institutionalized exemption that ever reached the highest court of the Netherlands.184 
In AVR/Westland, this Court ruled on a dispute between AVR Afvalverwerking B.V. 
(AVR), an entity active in the market for the collection and disposal of household 
waste, and the municipality of Westland (Westland). AVR had been contracted for the 
disposal of household refuse until 31 December 2009.185 The municipality had decided 
on 4 November 2008 that it intended to become a shareholder of N.V. Huisvuilcentrale 
Noord-Holland (HVC) and to grant it an exclusive right to provide these services after 
the public contract with AVR expired.186 HVC was a company that was also active in 
the refuse market and was owned by several individual municipalities and collectives of 
municipalities (hereafter referred to together as: municipalities).187 
 
AVR initially appealed at the Rechtbank Den Haag (the Hague District Court ) by stating 
that such actions would violate the duty to tender this public contract under the Besluit 
Aanbestedingsregels voor overheden (Public Procurement Rules Decree, Bao), which 
finally – after a ruling at the Gerechtshof Den Haag (The Hague Court of Appeal) – led to 
a Supreme Court judgment. AVR asked the Court to forbid Westland from not initiating 
a public procurement procedure, or to provide for measures that would do justice to the 
interests of AVR.188 In its ruling, the Supreme Court confirmed the previous rulings of 
the lower courts, which had denied AVR’s claims. 

The Supreme Court followed the interpretation of the Court of Appeals where it 
considered the institutionalized exemption.189 It therefore applied Teckal to consider the 
last criterion of the exclusive right exemption, which aims to ensure that no violation of 
the TFEU occurs.190 The Supreme Court considered that the institutionalised exemption 
could indeed be applied. Nevertheless, its underlying reasoning may be criticised. 
Whereas the District Court had rejected the necessity to consider the TFEU entirely, 
the Court of Appeal had included the Teckal doctrine in its assessment.191 However, the 

184 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, and its predecessors in the Dutch 
lower courts: Gerechtshof ’s-Gravenhage (Court of Appeals), 15 December 2009; Rechtbank ’s-Gravenhage 
(District Court), 25 Augustus 2009, AVR/Westland. 

185 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.4.
186 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.2-3.3.
187 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.6.
188 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.2.
189 Hoge Raad (Supreme Court), 15 December 2009, AVR/Westland, par. 5.2.
190 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.5.1.
191 This is discussed further in Chapter 8, Section 2.5.3.



INSTITUTIONALISED COOPERATION & EU PUBLIC PROCUREMENT LAW

171

6

latter Court only referred to its considerations on whether HVC was a body governed by 
public law and more specifically its assessment of ‘subject to management supervision’ 
when it considered the control criterion. The Court seemed to assume that these criteria 
would substantially overlap, but it did not make this line of thinking explicit or provided 
any reasons for this. In any event, until this point in time the CJEU has never made such 
a reference and has required a case-by-case assessment of this criterion. Furthermore, 
the Court of Appeal stated additionally that the municipalities were the ‘only ones’ to 
control HVC, seemingly referring to the absence of direct private participation. The 
reasoning in relation to the control criterion was therefore slim. Furthermore, the Court 
of Appeals referred to the activities criterion by stating that HVC only provided waste-
collection services for the shareholding municipalities and concluded that its other 
activities were ‘not much more than marginal’. This vague conclusion does not seem 
in line with the CJEU’s approach of requiring a quantitative and qualitative assessment 
of the activities criterion based on Carbotermo at the time, which could not supersede 
‘marginality’. Based on these conclusions, however, the Court of Appeal considered that 
this case fell within the scope of the Teckal doctrine. 

The Supreme Court created some additional uncertainty in relation to the application of 
the institutionalised exemption in the Dutch legal order. It provided a summary of the 
reasons why this exemption could be applied in this case. 

Firstly, according to the Supreme Court, HVC was a ‘public undertaking’. Even 
though the CJEU does not use this definition in its case law on the institutionalised 
exemption, the Supreme Court did state more clearly than the Court of Appeal that 
the share capital of HVC was directly or indirectly held by the municipalities, which 
jointly influence (via the non-executive board) the management and annual policy plan. 
However, it would have been better to be more explicit in relation to the circumstances 
of this case. It seemed important that the executive board of HVC was appointed by the 
board of non-executive directors, which consisted of representatives of the shareholding 
municipalities. In addition, the executive board required prior approval of the general 
meeting for important changes of the identity or character of HVC, the annual business 
plan, the annual budget and the annual financial plan.192 This seems to indeed fulfil 
the joint-control criterion, because it allows the municipalities to jointly influence the 
strategic objectives and significant decision in line with Coditel and Parking Brixen. 

Secondly, it restated the scarce reasoning of the Court of Appeal in relation to the 
activities criterion, discussed before.193 

Thirdly, the Supreme Court appeared to have adopted a third requirement by 
referring to the necessary fulfilment of Articles 1 sub bbb Bao, which contained the 
definition of an exclusive right and Article 17 Bao, which contained the exclusive 
right exemption.194 The discussion of these articles would be justified in relation to 
the assessment of the exclusive right as a whole, but seems to have been considered 
erroneously in the conclusions regarding the applicability of the Teckal exemption. 

192 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.3.
193 Advocate-General Keus did provide further information on this topic, and correctly stated that the 

relevant activities had to be related to the activities of the contract. Opinion of A-G Keus, 8 May 2017, 
AVR/Westland, par. 2.38.

194 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.5.1.
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Since then, the case law of the CJEU has not required the fulfilment of these additional 
criteria for the application of the institutionalized exemption, meaning that reference to 
these articles is obsolete. 

To conclude, the reasoning in this ruling by the Supreme Court lacks clarity and is 
inconsistent. The outcome of this case, however, still appears in line with the standards 
set by the CJEU’s case law at the time, which concurs with the case law on individually 
controlled entities discussed in Section 4.2.1. 

5.3.2. Improvement of the application of the CJEU’s criteria in Fryslân Miljeu

Following AVR/Westland, the second major case in the Netherlands concerned Fryslân 
Miljeu, which was a case initiated by Sita Recycling Services Noord-Oost B.V and 
Van Gansenwinkel Nederland B.V. and their respective holding companies (hereafter: 
appellants).195 The appellants were also active in the market for waste management and 
brought proceedings against the award of an exclusive right to Fryslân Miljeu Noord-
West B.V. (hereafter: Fryslân Miljeu N-W, which refers to the North-West region in 
which it was active) by the Municipality of Leeuwarden (the municipality). 

Fryslân Miljeu N-W was one of the many fully owned subsidiaries of Fryslân Miljeu 
N.V. (hereafter: Fryslân Miljeu Holding). The latter’s share capital was held by seventeen 
municipalities. Both Fryslân Miljeu Holding and Fryslân Miljeu N-W were established 
to fulfil the municipalities’ obligations in relation to waste management. The municipal 
shareholders of Fryslân Miljeu Holding were divided in four groups of shares, which 
related to their territories and was based on which division could be given related to 
the relevant subsidiary of Fryslân Miljeu Holding that was active within their municipal 
borders. The board of Fryslân Miljeu Holding had to consist of one or two executives, 
appointed by the general meeting. The board had to obtain prior approval by the non-
executive board, or in its absence, by the general meeting of shareholders for various 
decisions. The non-executive board consisted of five members, which were appointed by 
the shareholders. Fryslân Miljeu Holding was managed solely by Afvalsturing Friesland 
N.V. (hereafter: Afvalsturing), which was owned by 31 municipalities. The executive 
board of Afvalsturing consisted of one board member. The non-executive board of 
Afvalsturing consisted of seven board members. The shareholders appointed four board 
members and the board itself appointed the other three. 

After the exclusive right for Fryslân Miljeu N-W had been included in the local bylaws 
of the Municipality of Leeuwarden, agreements were concluded in order for waste 
management and other related activities to be able to commence. The appellants in this 
case claimed that the award of contracts violated EU and national public procurement 
law.196 The Rechtbank Leeuwarden (District Court) had dismissed these claims, 
which was later confirmed by the Leeuwarden-Arnhem Court of Appeal. The Court 
considered the elements of the exclusive right exemption, where the question was raised 

195 Gerechtshof Arnhem-Leeuwarden (Court of Appeal), 3 September 2013, Fryslân Miljeu.
196 In addition, the compensation that the city of Leeuwarden paid was not in line with market conditions 

and therefore constituted illegal state aid.
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if the exclusive right violated the TFEU, taking into consideration Articles 18, 49 and 
56 TFEU.197 Similarly to the Supreme Court in AVR/Westland, the Court of Appeal 
considered the criteria of the institutionalized exemption to consider whether the award 
could be exempted from the free movement principles. 

With regard to the first Teckal criterion of control, the Court of Appeals concluded 
– in line with the opinion given by the EU Commission – that the control over Fryslân 
Miljeu N-W predominantly occurred via Fryslân Miljeu Holding in which the city of 
Leeuwarden held shares. The city of Leeuwarden and ten other municipalities held A 
Shares that provided more influence on Fryslân Miljeu N-W than the other municipalities 
could exercise. The shareholders of Fryslân Miljeu Holding could appoint the board of 
Fryslân Miljeu Holding, who in return appointed the board of Fryslân Miljeu N-W. In 
addition, the statutes of Fryslân Miljeu N-W provided extra influence on its management 
by requiring that Fryslân Miljeu N-W had to obtain permission from the shareholders 
of Fryslân Miljeu Holding before, amongst many other things, it could adopt its budget 
and designate profit, decide on major investments, conclude collaborations with other 
entities, and take out loans.198 This meant that the Court was convinced that joint control 
could be exercised on the strategic objectives and important decisions of Fryslân Miljeu 
N.V. by the city of Leeuwarden together with the other participating municipalities.199 
The holding structure of Fryslân Miljeu N.V. (and the existence of Afvalsturing) could 
not diminish this conclusion in Carbotermo, because the shareholders of the holding 
could indirectly influence the policy of Fryslân Miljeu N-W.200 

In passing, the Court also referred to the second criterion of essential activities, 
which allegedly was also fulfilled, but it did not provide any reasoning to support this 
conclusion.201 Prior to this judgment, the District Court concluded similarly based 
on the fact that the statutory objective of Fryslân Miljeu N-W was limited to the 
waste-management services for ten Frisian municipalities, amongst which the city of 
Leeuwarden, and no evidence was provided that the Fryslân Miljeu N-W was engaged 
in other activities. In any event, it appears that the burden of proof would have at least 
rested on Fryslân Miljeu N-W, who invoked the exemption, to provide the proof that 
the activities criterion had been fulfilled. The case file lacks any clear reference to this. 

When compared to AVR/Westland, the ruling in the Fryslân Miljeu case is clearer in 
substance and outcome, and provides a consistent interpretation of the applicable CJEU 
case law. Given this approach, the Dutch Courts have not attempted – or perhaps did not 
consider it appropriate – to influence the relationship between EU public procurement 
law and institutionalised cooperation.

197 Even though the wording of the Court leaves room for ambiguity on this aspect: ‘Voor zover daarbij 
getoetst moet worden of het uitsluitend recht van FM NW zich verdraagt met de artikelen 12, 43 en 49 
EG-verdrag’. Gerechtshof Arnhem-Leeuwarden Court of Appeals, 3 September 2013. Fryslân Miljeu, par. 4.18.

198 Rechtbank Leeuwarden (District Court), 27 January 2010, Fryslân Miljeu, par. 4.28. Gerechtshof Arnhem-
Leeuwarden (Court of Appeals), 3 September 2013, Fryslân Miljeu, par. 4.19

199 Gerechtshof Arnhem-Leeuwarden (Court of Appeals), 3 September 2013, Fryslân Miljeu, par. 4.19.
200 Gerechtshof Arnhem-Leeuwarden (Court of Appeals), 3 September 2013, Fryslân Miljeu, par 2.29.1 en 2.29.2. 
201 Also see Gerechtshof Arnhem-Leeuwarden (Court of Appeals), 3 September 2013, Fryslân Miljeu, par. 4.22.
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6. COOPERATION WITH A DIRECT PRIVATE PARTICIPATION

When providing services for internal or external use, contracting authorities often wish 
to cooperate with private entities. As opposed to contracting out a service, private entities 
can also participate in an institutionalised cooperation. Then, their participation is used 
to increase the quality of service delivery through their specific knowledge and skills. In 
addition, it is often even a necessity, meaning that otherwise services would not or not 
sufficiently be provided in society. In other words, financial input from private entities 
may be vital. It may concern a cooperation between two municipalities that want to 
cooperate for the management of waste. These contracting authorities can establish a 
shared-service centre, which will be in charge of collecting household waste in their 
municipal borders. Furthermore, this entity may be owned by the two municipalities 
and a private entity, which is involved in waste incineration and has a lot of experience 
with handling waste. 

If a public contract or concession contract is to be directly awarded, it may be questioned 
whether the institutionalised exemption can still apply in this scenario in relation to the 
right to self-organisation. In the following, I will discuss the involvement of third parties 
in an institutionalised cooperation and its – so far – troublesome relationship with EU 
public procurement law. 

6.1. Accommodating self-organisation: direct private participation 

The EU legislature refers to participation by private entities in an institutionalised 
cooperation as ‘direct private capital participation’ in Directive 2014/24/EU. It fails to 
define it and the CJEU has not provided any specific guidance in its case law on its 
definition either. Generally speaking, it appears to refer to capital participation in a 
legal personality under private law.202 This also means that financial loans to a formally 
independent entity are not considered to be a direct private capital participation. 
However, the EU legislature’s choice of words is unfortunate, because it refers specifically 
to ‘capital’ which is commonly used in relation to legal personalities under private law. 
However, it would have been clearer to also consider legal entities under public law in 
which private participation can be characterised as a ‘membership’.203 For this reason, I 
will refer to it as ‘direct private participation’. I submit that a direct private participation 
refers to a ‘participation by a private entity in the organisational structure of a formally 
independent entity, such as a capital shareholding or a membership’. Furthermore, 
private entities may participate at both sides of an institutionalised cooperation. Whereas 
direct private participation may occur in formally independent entities, indirect private 
participation may take place in contracting authorities that are bodies governed by 
public law.204 Both scenarios are discussed below. From an EU public procurement law 
perspective, ‘private entities’ – as vague as the terminology may be – are considered to 

202 Arrowsmith 2014, p. 546.
203 See for instance, CJEU, 13 November 2008, Coditel; CJEU, 19 June 2014, Centro/SUCH.
204 This is also explicitly recognized in Recital No. 32 Directive 2014/24/EU.
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be entities that are not ‘contracting authorities’. As discussed before, it is submitted that 
their relevant legal personality is irrelevant.205 

6.2.  Direct private participation in the formally independent entity: the ‘per 
se ban’ of the CJEU in Stadt Halle

Traditionally speaking, institutionalised cooperation is a form of public-public 
cooperation, meaning that the role of private entities in relation to the institutionalised 
exemption has been heavily debated. Soon after the recognition of institutionalised 
cooperation in Teckal, it was to be expected that the CJEU would be confronted 
with an institutionalised cooperation in which the ‘public’ blended with the ‘private’ 
in an institutionalised cooperation. In ARGE, the Court was first faced with such a 
situation, but due to other answers provided by the Court it merely referred to Teckal 
as a possibility to exempt public contracts.206 The main question that arose in this case 
was whether subsidised research entities with close links to public authorities would be 
able to participate in EU public procurement procedures without violating the principle 
of equality, either under the TFEU or Directive 92/50/EC. The Court concluded that 
such a violation had not occurred. Furthermore, the national court had also asked if 
there could be an exemption for direct awards to such entities, which was answered by 
a simple reference to the conclusion in Teckal. The ARGE judgment dates from 2000, 
which probably means that the proceedings before the Court overlapped time-wise with 
Teckal’s ruling in 1999. 

Advocate-General Léger, however, considered this question in ARGE.207 Building 
further on the Teckal case, the Advocate-General concluded in relation to the minority 
participation of private entities in the research institution involved (i.e. the formally 
independent entity) that the national court had to consider if ‘the actions of that operator 
is determined by its private shareholders’.208 This had to be assessed by considering the 
number and nature of the posts held by representatives of the private operators in the 
decision-making bodies, and the extent to which the distribution of powers influenced 
the objectives of the formally independent entity.209 This would therefore leave room for 
participation of private entities, unless control would no longer be possible.

In 2005, in Stadt Halle, the CJEU was faced with specific preliminary questions in 
relation to the compatibility of direct private participation with EU public procurement 
law. Advocate-General Stix Hackl had already identified this scenario in her preceding 
opinion based on the practices in the Member States:‘In general, it is necessary to 
distinguish between three different quasi-in-house scenarios: awards to wholly owned 
companies, owned 100% by the contracting authority or entities which may be equated 
with that authority; awards to joint public companies whose shares are held by a number 

205 See Section 4.1.2. of this chapter.
206 CJEU, 7 December 2000, ARGE.
207 Opinion of A-G Léger, 19 October 2000, ARGE.
208 Opinion of A-G Léger, 19 October 2000, ARGE, par. 62-63.
209 Opinion of A-G Léger, 19 October 2000, ARGE, par. 63.
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of contracting authorities; and awards to semi-public companies, in which genuinely 
private parties hold a stake.’210

The case of Stadt Halle concerned the last scenario. In this case, the City of Halle 
indirectly held, through Stadtwerke Halle Gmbh, a 75.1% share in RPL Recyclingpark 
Lochau GmbH (Lochau), which had been granted a contract for the management of 
the residual urban waste in the city of Halle. The remainder of the shares were held by 
a private limited liability company, which made Lochau a ‘semi-public company’ in the 
words of the Advocate-General.211 The reference for a preliminary ruling in Stadt Halle 
considered the compatibility of this direct private participation in relation to the control 
criterion.212 As opposed to the Advocate-General in ARGE, the CJEU firmly rejected 
the possibility of control over a formally independent entity if such participation was 
present.213 The Court came to this conclusion by distinguishing ‘objectives in the private 
and public interest’ stating ‘that the relationship between a public authority which is 
a contracting authority and its own departments is governed by considerations and 
requirements proper to the pursuit of objectives in the public interest. Any private 
capital investment in an undertaking, on the other hand, follows considerations proper 
to private interests and pursues objectives of a different kind.’214 

As such, the CJEU reconfirmed the need for the institutionalised exemption to use 
the relationship of a contracting authority with its own departments as a benchmark. 
The Court assumed that this relationship would be ‘pure’ and solely governed by 
considerations and requirements ‘proper to the pursuit of objectives in the public 
interest’. Accordingly, direct private participation, which would follow considerations 
proper for private interests, would never be able to fulfil this test, because it ‘pursues 
objectives of a different kind’. The Court therefore considered the objectives of private 
ownership, which is active in a competitive market, and contracting authorities to be 
distinct. Moreover, it labelled the collusion of these interests problematic. This was 
said to result in a scenario in which control could not be exercised (the ‘objectives’ 
argument). I submit that this argument – at least – is unsatisfying in itself, because 
contracting authorities themselves are very often active in the market as well and can 
themselves also include participation of private entities. This means that their ‘objectives 
in the public interest’ may include the pursuit of economic activities that are performed 
under the same conditions as private entities in the market as well. Furthermore, it 
may be argued that the formally independent entity can still be controlled, despite the 
presence of direct private participation, which I will discuss further in Section 6.6.1. of 
this chapter. However, the question should not just consider the need for objectives to 
align, but also whether control can be established.

210 These traditional models of cooperation have since been extended to upward and horizontal awards as 
discussed in Section 8 of this chapter.

211 Opinion of A-G Stix-Hackl, 23 September 2004, Stadt Halle, par. 58. 
212 This has since changed in the 2014 Directives on public procurement, see Section 6.6 of this chapter.
213 CJEU, 11 January 2005, Stadt Halle, par. 49.
214 CJEU, 11 January 2005, Stadt Halle, par. 50.
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The CJEU continued by considering that the award of a public contract to such a 
formally independent entity without a call for tenders would interfere with the objective 
of free and undistorted competition and the principle of equal treatment of the persons 
concerned, referred to in Directive 92/50/EEC. In addition, it stated that ‘[...] in 
particular in that such a procedure would offer a private undertaking with a capital 
presence in that undertaking an advantage over its competitors.’215

Consequently, these third parties could use this to their advantage whilst competing 
for other or similar activities in the market (the ‘competition’ argument). The EU 
Commission confirmed the existence of both arguments in its interpretation of the 
Court’s ruling.216 It stated that direct private participation was problematic ‘even if the 
contracting authority is able to take independently all decisions regarding that entity, 
regardless of the private holding.’217 Nevertheless, it is necessary to have sufficient 
information in the Court’s case file on the subject. In Mantovani, the EU Commission 
was not able to sufficiently argue that private participation existed at the time of the 
allegedly erroneous award of an IT contract.218 The competition argument is far more 
convincing. The purpose of EU public procurement law is to ensure that the principle 
of non-discrimination and equality are upheld. Direct private participations should 
therefore not be able to benefit from non-competitively awarded contracts through the 
back door. Rightly so, the CJEU’s application of its standpoint quickly became apparent, 
because even a minority shareholding was not allowed in Stadt Halle.219 The Court’s 
view on this is therefore clear.220 There is a per se ban on direct private participation in 
institutionalised cooperation, because the Court is unwilling to allow private entities 
to benefit from institutionalised cooperations without having been selected through a 
competitive procedure. 

The need for a competitive procedure for direct private participation was confirmed in 
Acoset. In this case, the Provincia Regionale di Ragusa (the regional province of Ragusa) 
and the municipal councils of south-east Sicily established the ‘Ambito Territoriale 
Ottimale’ (ATO), which would be responsible for Ragusa’s integrated water service. The 
governing body of ATO, the ‘Conferenza’, chose to use a ‘semi-public company with 
share capital which is predominantly publicly owned’, which was one of the options 
available under Italian law at the time.221 The private entity, which would become a 

215 CJEU, 11 January 2005, Stadt Halle, par. 51.
216 Also see, Wauters 2015, p. 134.
217 EU Commission 2011c, p. 7.
218 CJEU, 27 November 2001, Mantovani.
219 CJEU, 10 November 2005, Commission v Austria.
220 Interestingly enough, the Danish Courts had already adopted such a strict approach prior to this. Treumer 

2010, p. 171. See case Dansk Byggeri against Vejle Kommune Case [2005]. Burgi even argued that this 
criterion should be the only criterion to assess the institutionalized cooperation. Burgi 2010, p. 86.

221 Article 113(5) of Legislative Decree No. 267 laying down the consolidated text of the laws on the 
organisation of local authorities (testo unico delle leggi sull’ordinamento degli enti locali) of 18 August 2000 
(Ordinary Supplement to GURI No. 227 of 28 September 2000), as amended by Decree-Law No. 269 
laying down urgent measures to promote development and correct the state of public finances (disposizioni 
urgenti per favorire lo sviluppo e per la correzione dell’andamento dei conti pubblici) of 30 September 2003 
(Ordinary Supplement to GURI No. 229 of 2 October 2003) converted into a law, after amendment, by 
Law No. 326 of 24 November 2003 (Ordinary Supplement to GURI No. 274 of 25 November 2003).
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minority shareholder of this semi-public company, would perform the operation of the 
integrated water service. The direct private participation would be selected through a 
competitive procedure for which a contract notice was published in the Official Journal. 
After the cancellation of this procedure, Acoset appealed, which led to a preliminary 
question. After concluding that it concerned a public service concession falling under 
the TFEU, the CJEU considered that the obligations of equality and transparency could 
be exempted based on the institutionalised exemption. However, it considered that even 
a minority shareholding, such as the 49% of direct private participation in the semi-
public company, would make it impossible to exercise control comparable to the control 
that is exercised over its own departments. The Court re-confirmed the distortive effect 
on competition in case contracts were directly awarded.222 

Rightly so, the Court referred to the EU Commission’s Communication, which also 
confirmed that the nature of a public-private cooperation does not exempt the award 
of concessions to this entity.223 Following the opinion of Advocate-General Ruiz-Jarabo 
Colomer, the Court concluded that it is indeed possible to select a private entity to 
participate in a semi-public company and also include the performance of a contract in 
the same selection procedure.224 Alternatively, it would raise administrative burdens, and 
extend the time to set up such cooperations, which could possibly deter their use. The 
Court concluded: ‘In so far as the criteria for the selection of the private participant are 
based not only on its capital contribution but also the participant’s technical capacity and 
the characteristics of its tender with regard to the particular services to be provided and, 
as in the case in the main proceedings, the participant is entrusted with the operation of 
the service in question and thus with the management of the service, the selection of the 
concessionaire can be regarded as an indirect result of the selection of that participant 
which was made at the conclusion of a procedure conducted in accordance with the 
principles of Community law, so that a second competitive tendering procedure for the 
selection of the concessionaire is unnecessary.’225 

This is a conclusion that was welcomed in practice. In addition, the CJEU in 
Acoset also implicitly made a statement about direct private participations. The Court 
confirmed its view in Stadt Halle, meaning that such participation ensures that control 
over a formally independent entity is impossible and leads to an illegitimate competitive 
advantage. It added that the private parties must be selected through a competitive 
procedure if the cooperation still wished to benefit from the institutionalized exemption. 

In light of the foregoing, it is not surprising that the 2014 Directives on public procurement 
codified the CJEU’s conclusion in Stadt Halle by referring to: ‘The [institutionalised] 
exemption should not extend to situations where there is direct participation by a 
private economic operator in the capital of the controlled legal person since, in such 
circumstances, the award of a public contract without a competitive procedure would 

222 CJEU, 15 October 2009, Acoset, par. 56.
223 EU Commission 2008.
224 Opinion of Ruiz-Jarabo Colomer, 2 June 2009, Acoset. 
225 CJEU, 15 October 2009, Acoset, par. 60.



INSTITUTIONALISED COOPERATION & EU PUBLIC PROCUREMENT LAW

179

6

provide the private economic operator with a capital participation in the controlled 
legal person an undue advantage over its competitors’.226 

This only refers to the competition argument discussed before. However, it can be 
explained by the separate per se ban as a criterion for the institutionalised exemption. 
Whereas direct private participation was assessed in relation to the control criterion 
by the CJEU, Article 12 Directive 2014/24/EU codified a direct private participation 
criterion by including as a third section that ‘there is no direct private capital participation 
in the controlled legal person [...]’.227 This does not alter the assessment of direct private 
participation, because the EU legislature substantively aligns with the Court’s approach. 
Nevertheless, an exemption to this rule was controversially introduced in the legislative 
processes at EU level, which is discussed in Section 6.6. of this chapter.

6.3.  Direct private participation and social solidarity: more room in the 
future?

In the context of the social market economy, it may be questioned whether an exemption 
can be made for the direct private participation that is held by a private entity that 
pursues objectives in the public interest, in an institutionalised cooperation. The non-
competitively obtained advantage for such an entity would then be justified by its social 
objectives. Following the reasoning above, this type of direct private participation would 
essentially comply with the objectives argument, but would require justification of the 
competition argument.

The CJEU was confronted with this question in the case of Centro/SUCH, which 
provides an example of the consistent rejection of direct private participation by the 
Court since Stadt Halle. SUCH was a non-profit association that was awarded a public 
contract to supply meals to patients and staff by the Hospital of Setubal (the Hospital). 
The legal question before the Court was whether SUCH was able to have partners that 
were not only public-sector entities but also private social solidarity institutions.228 
These latter type of institutions carried out non-profit activities and formed a large part, 
although a minority, of SUCH’s partners.229 Given the Court’s previous position on the 
irrelevance of SUCH’s legal form for the application of EU law, it questioned whether 
the case of Stadt Halle could be applied to this situation, even though SUCH was not an 
entity that held shares, the private partners were non-profit organisations, and served 
the public interest.230 

The CJEU concluded that Stadt Halle’s per se approach could, nonetheless, be applied. 
It particularly referred to the fact that the private partners of SUCH were still able 
to perform economic activities, which meant they pursued other objectives than the 

226 Recital No. 32 Directive 2014/24/EU.
227 Article 12(1)(c) Directive 2014/24/EU.
228 CJEU, 19 June 2014, Centro/SUCH, par. 16. 
229 CJEU, 19 June 2014, Centro/SUCH, par. 32.
230 CJEU, 19 June 2014, Centro/SUCH, par. 35.
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Hospital, despite their status as social solidarity institutions.231 In this respect, I refer 
to my comments before, which questioned whether control was indeed impossible to 
achieve if their objectives were indeed distinct. Furthermore, the Court considered that 
the private partners of SUCH could also be placed in a competitive advantage due to 
their direct private participation.232 The Court therefore concluded that the award of 
contract could not rely on the institutionalised exemption. 

The position of the CJEU in relation to direct private participation is unlikely to change 
in the near future. Nevertheless, it is interesting to note the possible effects of the recent 
Spezzino.233 If the essence of this ruling were to become more widely acknowledged, 
there may be – at least – some room for discussion on direct private participation and 
its relationship with social solidarity. In this case, the Court provided substantial leeway 
outside the scope of EU public procurement law for contracts granted to social solidarity 
institutions, given the special nature of non-profit volunteer services in Italy. The Court 
concluded that direct awards to such institutions were allowed due to the legal and 
contractual framework in which these activities were carried out. In this case, Italian law 
allowed for the direct award of a contract for urgent and emergency ambulance service 
to registered non-profit volunteer organizations. Applying this ‘solidarity’ approach to 
SUCH might grant more consideration to the objectives of a cooperation in the future. 

6.4. Future direct private participation 

Following the direct award of a public contract or concession contract based on 
the institutionalised exemption, it is possible that private entities obtain a direct 
private participation in a formally independent entity afterwards. Furthermore, the 
organisational structure of an institutionalised cooperation may already contain the 
possibility for direct private participation in the future. This may, for instance, be 
included in the statutes, which contain the rules on which type of parties can hold such 
participations. The question is, therefore, if future participations must be included in 
the assessment of the institutionalised exemption and in what conditions this may be 
problematic under EU public procurement law.

The CJEU considered to what extent events after the award of contract must be taken 
into account in Commission v Austria.234 In this case, the city of Commission v Austria 
had awarded a contract for waste management to Abfall Gmbh, which was a company 
established on 16 June 1999 and was fully owned and controlled by the municipality at 
that time.235 After the contract was awarded on 15 September 1999, the city of Commission 
v Austria transferred 49% of its shares to a private entity called Saubermacher AG 
on 1 October 2015. Given the close proximity in time of the two transactions, the 

231 CJEU, 19 June 2014, Centro/SUCH, par. 40-41.
232 CJEU, 19 June 2014, Centro/SUCH, par. 38.
233 CJEU, 11 December 2014, Spezzino.
234 CJEU, 10 November 2005, Commission v Austria. The Commission v Austria ruling raised questions as 

to whether it is allowed to grant entities ‘birth assistance’ during the initial stages of establishing the 
company after which it would be intended to be privatized. See, Weltzien 2005, p. 255.

235 CJEU, 10 November 2005, Commission v Austria, par. 23.
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Court concluded that both of them had to be included in its assessment of this case, 
because the transfer of capital could mean that a duty to tender the contract existed.236 
Alternatively, the objectives of the Directive on public contracts could be jeopardized if 
it were permissible for contracting authorities to resort to devices designed to conceal 
the award of public-service contracts to semi-public companies.237 It is therefore clear 
that events occurring after the award of the contract must also be considered, especially 
if they are used to circumvent EU legislation by transferring the shares previously 
entirely owned by a public authority to a private company.238 

Whereas the CJEU had dodged a substantive ruling in Carbotermo,239 the Court did 
consider and allow potential future direct private participation in the case of Sea. In 
this case, the question also arose whether the possibility that private entities might in 
the future hold direct private participation would be problematic. In this case, Se.T.Co’s 
statutes contained the option to issue preferential shares in order to encourage the widest 
ownership of shares at a local level, which could lead to private ownership.240 According 
to the Court, this mere possibility did not affect the question whether sufficient control 
was exercised.241 This was contrary to the EU Commission, who prior to this had argued 
contrarily in Carbotermo.242 In addition, it appeared to be contrary to the prior ruling 
of Parking Brixen, which appeared to be less lenient. In this case, the fact that applicable 
national legislation provided for the compulsory opening up of the formally independent 
entity in due course was still to be taken into account for the assessment of the control 
criterion.243 However, the Court might have taken note of Advocate-General Stix 
Hackl’s opinion in Carbotermo in which she convincingly reasoned against a stringent 
interpretation by referring to the fact that the legal classification would depend purely 
on potential future developments, despite the fact that direct private participation might 
not actually occur.244 The Court therefore provided more leeway for the right to self-
organisation in this regard.

In any event, it appears that a direct private participation must be assessed at the time of 
the award unless specific circumstances require the assessment of events after the award. 

236 CJEU, 10 November 2005, Commission v Austria, par 8-11 and 21. The CJEU referred to the Stadt Halle 
ruling of earlier that year and stated that private capital would render control void. CJEU, 10 November 
2005, Commission v Austria, par. 46. 

237 CJEU, 10 November 2005, Commission v Austria, par. 42.
238 CJEU, 10 September 2009, Sea, par. 48.
239 In Carbotermo, Article 7 of the formally independent entity’s statutes provided: ‘No private shareholder 

may hold more than 10% of the total share capital of the company.’ Advocate-General Stix-Hackl did 
consider this aspect in her conclusion. CJEU, 11 May 2006, Carbotermo, par. 41-54.

240 CJEU, 10 September 2009, Sea, par. 42-43.
241 CJEU, 10 September 2009, Sea, par. 53. See also, McGowan 2010, pp. 13-16. 
242 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 43: ‘In this connection, the Commission 

has taken the view that even the potential participation of private parties, as provided for, for example, 
in the statutes of a capital company, indicates that the control criterion is not satisfied.’ Also see, EU 
Commission Interpretative Communication on IPPP 2007, p. 4 and reference 14, which seems to argue 
contrarily: ‘Conversely, the theoretical possibility of a private party participating in the capital of a public 
authority’s subsidiary does not, as the Commission sees it, in itself undermine the in-house relationship 
between the contracting entity and its company.’

243 CJEU, 13 October 2005, Parking Brixen, par. 67.
244 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 44.
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The EU Commission had proposed to include this in the text of Article 12 Directive 
2014/24/EU, but it did not make it in the final wording.245 Furthermore, it is clear that 
the undefined possibility that a direct private participation might be held by private 
entities is not problematic under EU public procurement law. 

6.5. Indirect private participation in the controlling contracting authority

Indirect private participation can be present in the controlling contracting authority 
or contracting authorities of an institutionalised cooperation. In this respect, Directive 
2014/24/EU is clear in relation to the institutionalised exemption: ‘It should further 
be clarified that the decisive element is only the direct private participation in the 
controlled legal person. Therefore, where there is private capital participation in the 
controlling contracting authority or in the controlling contracting authorities, this 
does not preclude the award of public contracts to the controlled legal person, without 
applying the procedures provided for by this Directive as such participations do not 
adversely affect competition between private economic operators.’246 

Article 12 Directive 2014/24/EU allows indirect private participation in the controlling 
contracting authority or authorities when awarding public contracts or concession 
contracts to the formally independent entity. This could already be assumed prior to 
the 2014 Directives on public procurement, because the conclusions of the CJEU in 
relevant cases, such as Stadt Halle or Commission v Austria, only concerned direct 
private participation in the formally independent entity. In addition, the Court never 
referred to the allegedly problematic nature of such participation at the other side of 
institutionalised cooperations. In support of this conclusion, it should be noted that the 
objectives and competition arguments discussed before in Section 6.6 of this chapter 
also do not apply here. Furthermore, a contrary conclusion would make any award of 
contracts from bodies governed by public law in which private entities often participate 
impossible. 

When considering reverse awards of contracts, the conclusion must be different. In 
this case, third parties may gain a competitive advantage from the non-competitively 
awarded contracts in this reversed institutional scenario. This is further discussed in 
Section 8.2 of this chapter.

6.6.  Tension & reconciliation: the EU legislature accepts direct private 
participation required by law

Whereas the CJEU did not accept direct private participation in relation to the 
institutionalised exemption under any circumstances, Article 12 Directive 2014/24/
EU has coherently changed the Court’s course by allowing for a specific type of direct 

245 Article 11(5) Proposal for a Directive of the European Parliament and the Council on public procurement, 
COM(2011) 896 final. 

246 Recital No. 32 Directive 2014/24/EU.
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private participation.247 It states: ‘[T]here is no direct private capital participation in the 
controlled legal person with the exception of non-controlling and non-blocking forms 
of private capital participation required by national legislative provisions, in conformity 
with the Treaties, which do not exert a decisive influence on the controlled legal person.’

This landslide shift can be read in relation to some criticism from academia and practice 
over the years. Cavallo Perin & Casalini argued in favour of a more lenient approach 
in the past. A per se ban on direct private participation would hinder public access to 
in-house share capital, and in this line of thought would prevent the listing of such 
a company on the stock exchange.248 Arrowsmith also argued that problems would 
arise in relation to the privatization of former state companies. The application of the 
Directives on public procurement would hinder privatization, because it would be 
impossible to find prospective buyers for these companies without being allowed to 
attach the existing contract or goodwill from a government business.249 Furthermore, 
contracting authorities themselves have been more outspoken by claiming that the right 
to self-organisation has been impeded too much. The restriction of participation would 
limit the effectiveness of service delivery by excluding the benefits that private entities 
can offer.

Following the CJEU’s position, the EU Commission had still included a per se ban 
on direct private capital participation in its proposals.250 The EU legislature finally 
seemed to give in to the call from contracting authorities to allow for some forms of 

247 Art. 12(1)(c), Art. 12(2) and Art. 12 (3)(c) Directive 2014/24/EU.
248 Cavallo Perin & Casalini 2009.
249 Arrowsmith 1997, p. 198.
250 Article 11(1c)(3c) Article 11(5) Proposal for a Directive of the European Parliament and the Council 

on public procurement, COM(2011) 896 final. The Green Paper already indicated the EU Commission’s 
stance which fully coincided with Stadt Halle. Green Paper 2010, p. 22. Burgi & Koch responded to this 
exclusion: ‘[I]t is absolutely right – and has always been – to strictly deny the in-house exception when a 
private entity is involved no matter how insignificant the degree of private involvement [...]’. Burgi & Koch 
2012, p. 87.
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participation in the 2014 Directives on public procurement.251 As a result, direct private 
participation is only allowed if it cumulatively concerns (1) non-controlling and non-
blocking forms of participation (2) which is required by national legislative provisions, 
(3) is in conformity with the Treaties, and (4) must not exert a decisive influence on the 
controlled legal person.252 

The novelty of this article raises a number of questions. Firstly, and most prominently, 
it is unclear why the EU legislature chose to deviate from the CJEU’s view, and why it 
allowed for specifically these forms of direct private participation. It is likely, however, 
that the CJEU and national courts will interpret this exemption with even more caution 
than the normal restrictive approach, given its roots in a per se ban for which clear 
arguments exist.253 I will discuss the consequences of this stipulation on the objectives 
and competition arguments posed by the CJEU in Stadt Halle to support a per se ban. 
As stated before, this per se ban aims to ensure that control over a formally independent 
entity is possible by ensuring that the objectives of the cooperating entities are similar 
and to prevent illegitimate competitive advantages for private entities.

6.6.1. In line with the ‘objectives’ argument…

The main advantage of a per se approach to direct private participation is that it creates 
absolute legal certainty, which may benefit the application of the institutionalised 
exemption.254 It provides clarity to contracting authorities and third parties by stating 
that direct private participation always excludes the application of the institutionalised 
exemption. Generally speaking, however, a per se ban goes against the fact that the 
CJEU and the EU legislature leave room for a consideration of the factual and legislative 

251 It was also proposed however, to take out the absolute ban on direct private participation. Amendment 
No. 475 Committee on the Internal Market and Consumer Protection, Draft report on the proposal for 
a directive of the European Parliament and of the Council on public procurement (Amendments 469-763), 
2011/0439(COD), or to create tan exemption for some forms of direct private participation that were 
‘consistent with the concept of social business’. Amendment No. 32 Committee on the Internal Market and 
Consumer Protection, Report on the proposal for a directive of the European Parliament and of the Council 
on public procurement, A7-0007/2013.The current stipulation appears to have been formed through 
an number of amendments. Amendment No. 478 referred to ‘unless this is a legal requirement in the 
relevant Member State’. Committee on the Internal Market and Consumer Protection, Draft report on the 
proposal for a directive of the European Parliament and of the Council on public procurement (Amendments 
469-763), 2011/0439(COD). Also see Amendment No. 23 Committee on Employment and Social Affairs, 
Opinion of the Committee on Employment and Social Affairs for the Committee on the Internal Market and 
Consumer Protection on the proposal for a directive of the European Parliament and of the Council on Public 
procurement, 2011/0438(COD). Amendment No. 480, 498 ad 524 proposed to prohibit the direct private 
participation in the formally independent entity from exceeding 50% of its voting shares. Committee on 
the Internal Market and Consumer Protection, Draft report on the proposal for a directive of the European 
Parliament and of the Council on public procurement (Amendments 469-763), 2011/0439(COD). The final 
IMCO report stated in Amendment No. 73: ‘With the exception of non-controlling or legally enforced 
forms of private participation, in conformity with the treaties, and which do not exert any influence on 
the decision of the controlling contracting authority’. Committee on the Internal Market and Consumer 
Protection, Report on the proposal for a directive of the European Parliament and of the Council on public 
procurement (COM(2011)0896, 11.1.2013.

252 Art. 12(3)(c) Directive 2014/24/EU.
253 Brown 2014, p. 5.
254 Brown 2005, pp. 72-77.
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circumstances of an institutionalised cooperation. The codification in Article 12 
Directive 2014/24/EU illustrates the same picture in which the EU legislature is willing 
to accept a degree of legal uncertainty in relation to this exemption. The new possibilities 
for direct private participation somewhat brings back this case-by-case approach to 
direct private participation.

As discussed in Section 6.2 of this chapter, it is possible to criticise the objectives 
argument, because the objectives of contracting authorities and private entities 
may very well align. Furthermore, even if the objectives argument is based solely on 
its relationship with the control criterion, it can also be questioned if a per se ban is 
required. Minority shareholdings and sleeping investments, which do not result in any 
type of control over a formally independent entity, would appear to be able to stand 
the test of control. As a consequence, Brown argues that ‘such a rigid rule may have the 
unfortunate effect of deterring public authorities from seeking private-sector minority 
investments when they create (majority publicly owned) subsidiaries or joint ventures 
for the purpose of specific projects or tasks.’255 

As argued for by Advocate-General Stix Hackl in Stadt Halle, a more lenient approach 
would not necessarily exclude direct private majority participations, but it would be 
unlikely that decisive control over an entity could exist.256 In this respect, the higher the 
level of the private participation, the more unlikely it would be that control could exist. In 
such a situation, the assessment of direct private participation could begin by considering 
a presumption of diminished control, which assumes that control over a formally 
dependent entity is diminished by such participation. The percentage of participation 
would be important. Nevertheless, it is not worthwhile to include a specific percentage 
based on which control is still possible. Advocate-General Stix Hackl considered that 
focussing on a set percentage would ‘make it more difficult to achieve a proper solution: 
it would make it impossible to consider the specific circumstances of any case, and 
would completely preclude the application of the criterion of control in situations where 
the relevant shareholding remained below the percentage set.’257 After having assessed 
the level of private shareholding, the applicable national legislative framework would 
need to be considered in relation to the rights of all types of shareholders in practice. 
If the rights of private shareholders are substantial, decisive control would be unlikely 
to exist. In addition to national legislation, the assessment would also need to include 
the practical determination of rights in the statutes and overarching agreements, which 
distribute the rights of shareholders and can extend or limit the rights of shareholders.258 
In the newly introduced exemption, the connection between the control criterion and 
direct private participation is visible in the requirements of non-controlling and non-
blocking forms of participation, which cannot exert any decisive influence. This material 
limitation therefore excludes veto rights and other types of ownership that ensure that 
control is not possible. Despite having practical flaws, the objectives argument of Stadt 

255 Brown 2005, p. 77.
256 Opinion of A-G Stix-Hackl, 23 September 2004, Stadt Halle, par. 64-71.
257 Opinion of A-G Stix Hackl, 23 September 2004, Stadt Halle, par. 69.
258 Also see in this regard, Opinion of A-G Stix Hackl, 23 September 2004, Stadt Halle, par. 66-69. 
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Halle would therefore not necessarily be undermined by including such a stipulation in 
the 2014 Directives on public procurement.

6.6.2. …but the competition argument of Stadt Halle: problematic?

Granting a private entity the advantages of a non-competitively awarded public contract 
or concession contract is problematic in the context of the competition argument. It 
would substantially undermine the principles of equality and non-discrimination, and 
thus would undermine the objective of creating an internal market for these contracts.259 
This means that the newly included exemption in Article 12 Directive 2014/24/EU for 
direct private participations explicitly accepts a weakening of the competition argument 
by not requiring the application of the 2014 Directives on public procurement. As 
stated before, a legitimate justification other than an attempt to provide more room for 
cooperation is lacking. This means that the question arises how this tension should be 
dealt with. 

I argue principally that this must lead to a competitive obligation to avoid distortion 
of competition, because otherwise it would be inconsistent with the objectives of EU 
public procurement law and the principle of equality to avoid favouring third parties. 
It is unclear, however, if such an obligation indeed exists and what is intended by the 
stipulation that direct private participation must be ‘in conformity with the Treaties’. The 
Dutch implementation of this phrase seems to indicate that the legislative provisions 
requiring direct private participation itself must be in conformity with the Treaties.260 
Directive 2014/24/EU is clearer by referring to the direct private participation required 
by national legislative provisions as a whole.261 Whether this difference matters or not, 
they both raise the same issue with respect to which it seems likely that the phrase 
‘conformity with the Treaties’ must be interpreted as a reference to the articles on free 
movement and competition in the TFEU, which is further discussed in Chapter 8 in 
relation to cooperation based on exclusive rights. 
 
The main question is whether the selection of the private entity, which would become 
a member or come to hold share capital in the formally independent entity, must be 
subjected to a competitive procedure in accordance with Article 49 and 59 TFEU. It 
is uncertain if this was the explicit intention of the EU legislature. In any event, the 
application of the free movement rules to this situation would appear to dampen 
the potential excitement with which this stipulation was welcomed into the world of 
institutionalised cooperation. 

The standing case law of the CJEU on the sale of share capital in state-owned entities 
has mainly considered its relationship with the Directives on public procurement, but 
can still be of interest in this respect. Whereas the opportunity for clarity was offered in 

259 Also see Sanchez-Graels 2015, p. 254-255, on the anticompetitive nature of such a stipulation.
260 See, for instance, Article 2.24a (1c) Aanbestedingswet 2012 (Dutch Public Procurement Act 2012).
261 Article 12(1c) Directive 2014/24/EU.
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RI.SAN., the Court decided not to rule on the substance of this case.262 According to the 
Court in Acoset, an extra procedure for the directly awarded contract is not necessary 
if the direct private participation has already been competitively selected, which means 
that any competitive distortions have already been avoided. However, the case of Loutraki 
also provided some clarity on the role of the TFEU in this regard. This case concerned 
the privatisation of a casino in Greece. The arrangement concerned the conclusion of 
various agreements, which included an agreement on the sales of 49% of the shares in 
this casino to a private entity, a service agreement on the management of the casino, 
and a works agreement on, amongst other things, the refurbishment of the casino. 
Knowing that the Court agreed with the EU Commission that capital transactions must 
not conceal the award of public contracts or concession contracts, the question was 
what type of rules applied to this transaction.263 The sale of shares fell outside the scope 
of the Directives on public procurement at the time, whereas the service contract or 
works contract could fall within their remit. The Court concluded that when mixed 
contracts are inseparably linked and therefore form an indivisible whole, they must 
be considered as a whole for their legal classification. The aspect that constitutes the 
‘main object or predominant feature’ of the contract determines the applicable legal 
framework. Consequently, it concluded that the privatisation was indeed an indivisible 
whole.264 In this respect, it considered the works and services contract to be ancillary to 
the sale of shares to the highest bidder, which also constituted the highest value and was 
the most permanent of these agreements.265 This meant that Directive 92/50/EC and 
Directive 93/37/EC were not applicable.266 

It goes without saying that the selection of direct private participation falls outside the 
scope of Directive 2014/24/EU. It is argued, however, that reconciliation must be found 
in ensuring that the principles of EU public procurement law are consistently upheld by 
requiring that a direct private participation is indeed competitively selected. In addition 
to the CJEU in Loutraki, the newly introduced definition of ‘procurement’ re-confirms 
that the sale or partial sale of the ownership (contrary to ‘acquisition’) of a formally 
independent entity is not part of their remit. Prior to this, Manunza had already argued 
that the selection of direct private participation does not fall under their scope, which 

262 The case of RI.SAN concerned the opening up of share capital to private entities. This case was concerned 
with the direct award of contract by the municipality of Ischia to Ischia Ambiente. The latter had been 
established by the municipality and GEPI S.p.A. (GEPI), which was a financing vehicle established by law, 
fully owned by the Ministry of the Treasury and had the purpose of contributing to employment. They 
respectively owned 51% and 49% of the share capital. The shareholding of GEPI had to be transferred to 
a third party through a competitive procedure after five years, according to Italian law. After concluding 
that Directive 92/50/EC on service contracts did not apply to the selection of GEPI, the national court 
asked the CJEU whether primary law applied to this scenario and it could be exempted based on the 
‘public order’ exemption. The Court failed, however, to take a substantive decision by declaring that there 
was no interstate effect in this case. This conclusion was later overturned, see CJEU, 9 September 1999, 
RI.SAN.

263 EU Commission 2004, par. 69. 
264 Article 3 Directive 2014/24/EU. 
265 The management contract only covered 10 years, whereas the capital was transferred for an unlimited 

time. Par. 55-57.
266 In this case, it meant that Directive 89/665/EC was not applicable either. The opposite conclusion can be 

found in the case Mehiläinen Oy CJEU, 22 December 2010, Mehiläinen Oy.
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means that there is no relationship with this field of secondary law.267 Furthermore, 
when considering the exemption newly created by the EU legislature from the CJEU’s 
view in Stadt Halle, it also seems to concur with this explicit exemption from Directive 
2014/24/EU. 

The CJEU in Loutraki, however, did not stop at simply declaring the abovementioned 
Directives inapplicable. It also finished its reasoning with: ‘That conclusion does not 
preclude the fact that such a contract must observe the basic rules and general principles 
of the Treaty, in particular those on the freedom of establishment and the free movement 
of capital.’268

 
However, the question of observance of those rules and principles was not further 
explored in relation to the preliminary questions in this case.269 As a consequence, it 
would seem that the freedom of establishment and the free movement of capital may 
indeed apply if public authorities wish to award such agreements when an interstate effect 
exists.270 However, the extent and specific nature of the free movement of capital, which 
appears particularly relevant in this respect, remains quite uncertain and less frequently 
applied.271 As a consequence, it is unsure if the specific nature of this agreement must 
be taken into account, when assessing its consequences for direct private participation. 
In addition to the agreement on the sale of share capital, the transaction contained 
agreements that would have been likely to fall under Directive 92/50/EC and Directive 
93/37/EC. Their inseparable link with the agreement on the sale of share capital might 
have led the Court to accept that these freedoms must be observed. As a consequence, 
these freedoms would only apply if the additional contracts were part of the transaction. 
Contrarily, the conclusion could be drawn that this ruling also has consequences for the 
sale of share capital itself. The sale of shares constituted the major object and, therefore, 
the Court could have decided to make a reference to the rules on free movement, in 
particular to the free movement of capital. Consequently, Loutraki raises the question 
whether the selection of the third party must still abide by the principles of equality and 
transparency when selecting a third party in an institutionalised cooperation. These 
conclusions are far from definitive, because it would run contrary to the intention of 
the EU legislature to provide for direct private participation. It appears to even cause a 
conflict between EU primary law and EU secondary law, which must then be decided 
in favour of the former. It goes without saying that, even if the free movement rules 
applied, there would still be plenty of exemptions from this rule. Despite the uncertainty 
created, however, the EU rules on state aid might give the final push in a competitive 
direction. In this respect, the application of the competition articles to direct private 
participations required by law could also raise issues. This latter field of law, enshrined 
in Article 107 TFEU, aims to prevent distortions in the market created by public 

267 Manunza 2001, p. 214-215. Also see further, Manunza 2010.
268 CJEU, 6 May 2010, Loutraki, par. 63.
269 The Court considered further: ‘However, there is no reason in the present case to consider the question 

of observance of those rules and principles, given that the result of such an examination could in no way 
lead to a finding that Directive 89/665 applies.’ CJEU, 6 May 2010, Loutraki, par. 64.

270 Manunza had already argued that the free movement of capital was to be assessed rather than the free 
movement of goods, as considered by the referring national court in RI.SAN. Manunza 2001.

271 Manunza 2010. 
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authorities that can favour one undertaking over another in the market by granting 
them state aid.272 In this respect, illegal state aid may exist if an undertaking holds a 
private capital shareholding in a separate entity, which allows this undertaking to have 
an unjustifiable advantage over its competitors. Even though private entities would not 
be able to expand their minority participation, the profitability of investment is secured 
by a continuous demand from the controlling contracting authority or authorities. 
Arrowsmith goes as far as to consider that the relationship between the institutionalised 
exemption and direct private participation is, therefore, ‘arguably [...] better left to be 
addressed by competition law rules’.273

Furthermore, a per se ban on direct private participation would appear to prevent an 
infringement of state-aid law all together. The CJEU refers to it when it states that it 
would ‘offer a private undertaking with a capital presence in that undertaking an 
advantage over its competitors’.274 However, no specific reference was included to the 
rules on state aid in Article 12 Directive 2014/24/EU. Future assessments of direct 
private participations required by law must be considered if an advantage is granted on 
a selective basis for an undertaking (i.e. the direct private participation) performing an 
economic activity financed by state resources (i.e. the public contract), which distorts 
competition and affects trade between Member States. Nevertheless, many exemptions 
exist from the rules on state aid, which go beyond the scope of this research.275 The 
easiest method to ease state-aid concerns is to competitively select a direct private 
participation. Skovgaard Ølykke & Andersen even concluded that ‘this benefit is an 
advantage which can only be diminished by subjecting private capital participation to 
competition, i.e. a public procurement procedure, as Acoset prescribes.’276 This means 
that the potential application of the TFEU and the rules on state aid may therefore 
present competitive requirements or side-benefits for direct private participations.

6.6.3. Required by law: re-opening the floodgates?

At the Member State level, however, the consequences of the exemption for direct private 
participation will often be substantially limited. The participation must be ‘required by 
national law’.277 At first sight, this does not leave open any possibilities for direct private 
participation that is optional or permitted. Even though some Member States are able 
to benefit from this exemption, many Member States have no specific legislation for this 
purpose, including the Netherlands. It appears that this phrase has been included in view 
of the particular characteristics of public bodies with compulsory private membership 
in some Member States.278 These organisations responsible for the management or 

272 Skovgaard Ølykke & Andersen 2015, pp. 1-15.
273 Arrowsmith 2014, p. 514.
274 See amongst others, CJEU, 11 January 2005, Stadt Halle; CJEU, 19 June 2014, Centro/SUCH.
275 Skovgaard 2016, pp. 206-209.
276 Skovgaard Ølykke & Andersen 2015, pp. 10-11. 
277 Article 12(1c) Directive 2014/24/EU.
278 It is assumed that France’s social housing entities and municipal mixed-capital entities can benefit from 

this exemption, but this is also disputed. Glamour 2014, pp. 3-4.
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exercise of certain public services must use direct private participation.279 Advocate-
General Stix-Hackl had already referred to this in Carbotermo: ‘As far as opening up the 
share capital to private investors is concerned, a distinction could be drawn according to 
whether private participation is merely possible in law or is mandatory in law’.280 

Nevertheless, other Member States may follow suit in the future. For example, on 
17 June 2016, Belgium, for instance, changed its Decreet houdende de intergemeentelijke 
samenwerking (Inter-municipal Cooperation Act) to allow for direct private 
participation in cooperations for energy distribution and waste management.281 This 
Act explicitly codifies the criteria mentioned above. Generally speaking, the private 
entity is not allowed to exercise a controlling or blocking power in the cooperation on 
which it cannot have a decisive influence.282 More practically, direct private participation 
cannot amount to more than 49% of all shares,283 and the participating private entities 
cannot hold more than 25% of the votes in the general meeting of the cooperation.284 
Furthermore, if it concerns a cooperation for energy distribution, the private partner 
cannot have commercial interests in energy production or energy supply. These 
practical stipulations appear to be in line with the intention of this exemption. The 
safeguards of avoiding a violation of the TFEU en TEU, a limitation of the type of shares 
and ‘decisive control’ have been included to make sure that the exemption remains of a 
limited nature. As such, the Court’s line of case law still stands with this exemption in 
mind. Nevertheless, if the Court decides to implement the term ‘required’ in a strictly 
grammatical manner, it would appear that the mere possibility in this Belgian stipulation 
would not be sufficient. 

This means that the scope of the institutionalised exemption has been broadened by 
accepting some forms of direct private participation when establishing control in a 
separate entity. However, their scope is limited, which means that the per se approach 
of the CJEU continues to exist. Nevertheless, a clear tension arises with the right to 
self-organisation should the Member States be willing to change their laws. It should 
be recommended not to introduce such legislation, to ensure that such a tension can 
be avoided. 

279 Recital No. 32 Directive 2014/24/EU.
280 Opinion of A-G Stix Hackl, 12 January 2006, Carbotermo, par. 42.
281 Art. 10 §2 Decreet van 13 mei 2016 tot wijziging van diverse bepalingen van het decreet van 6 juli 2001 

houdende de intergemeentelijke samenwerking en het Provinciedecreet van 9 december 2005, which 
amended the Decreet van 6 juli 2011 houdende de intergemeentelijke samenwerking. This new type of 
inter-municipal cooperation is called an ‘opdrachthoudende vereniging met private deelname’. Provinces 
were not allowed to participate any longer in such cooperations either. This gap was to be filled by private 
partners. 

282 Art. 63bis 1-2° Decreet houdende de intergemeentelijke samenwerking (Inter-municipal Cooperation Act).
283 Art. 63bis 3° Decreet houdende de intergemeentelijke samenwerking (Inter-municipal Cooperation Act). In 

addition, the participating municipalities must at all time hold the majority of shares.
284 Art. 44 2° Decreet houdende de intergemeentelijke samenwerking (Inter-municipal Cooperation Act).



INSTITUTIONALISED COOPERATION & EU PUBLIC PROCUREMENT LAW

191

6

6.7. The absence of direct private participation: a means to prove control?

As discussed before, direct private participation can influence the possibilities to exercise 
control over the formally independent entity. The opposite scenario in which no direct 
private participation exists has caused some to argue that control would always be present 
if the ownership remains with the contracting authority or contracting authorities that 
decide to establish a formally independent entity.285 The question therefore is whether 
ownership is sufficient to establish control or not. 

The CJEU, not surprisingly, concluded against this line of thought when it considered 
the relevance of full public ownership in Carbotermo. This case concerned the direct 
award of a public supply contract for energy supply and heating management by the 
Municipality of Busto Arsizio (the municipality) to AGESP SpA (AGESP). Carbotermo 
SpA and Consortio Alisei appealed, after the contract had initially been put up for 
tender. The question then arose if the municipality controlled the formally independent 
entity AGESP. The CJEU subsequently reasoned that the fact ‘that the contracting 
authority holds, alone or together with other public authorities, all of the share capital 
in a successful tenderer tends to indicate, without being decisive, that that contracting 
authority exercises over that company a control similar to that which it exercises over 
its own departments.’

The whole ownership of a formally independent entity by a contracting authority or 
contracting authorities therefore tends to indicate that control exists.286 The CJEU 
rightly argued that in relation to legal entities under private law possibilities of control 
are still limited by national company law, which places considerable limits on its power 
to influence the decisions of those companies. Ownership is therefore not decisive, 
but a mere presumption.287 This is essentially the same reasoning that underlies the 
conclusion that the type of legal entity itself should not influence the analysis of control, 
as discussed in Section 4.1.2 of this chapter. For this reason, it can be questioned if it 
can indeed be seen as a strong indication of control. This is also confirmed by Econord 
in which the ownership of a formally independent entity was linked to other control 
measures. As discussed in Section 5.1 of this chapter, this case concerned a formally 
independent entity which was fully owned by multiple contracting authorities. Despite 
this ownership, the scrutiny of the Court was particularly relevant given the need to 
establish some sort of individual control despite the acceptance of joint control in 
Coditel, meaning that control must be effective. The explicit codification of multiple 
criteria that are required to be fulfilled in this regard in the 2014 Directives on public 
procurement only confirm this conclusion. Therefore, the Dutch legislature’s guidance 
on the application of the institutionalized exemption may be somewhat misleading. It 

285 See, for instance, A-G Léger, 15 June 2000, AGRE (par. 61), who concurred with the opinion of A-G 
Albert in RI.SAN.: ‘I would cite and apply to this case the analysis made by Advocate General Alber in his 
Opinion in RI.SAN., cited above, in which he states that: “even without a full knowledge of the internal 
organisation of GEPI SpA, it may be ... concluded from the fact that the Italian State holds 100% of its 
share capital that the company is part of the Italian State in that respect’.’’ 

286 Also see CJEU, 6 April 2006, ANAV, par. 30.
287 Wauters 2015, pp. 138-139.
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considers that it can be assumed that joint control exists if the contracting authorities 
participate in a formally dependent entity and if they are part of the decision-making 
bodies.288 This conclusion is not fully supported by Econord, because some of the 
participating authorities were involved in the decision-making bodies, but this was not 
deemed sufficient. 

7. COOPERATION IN A HOLDING STRUCTURE

Institutionalised cooperation also takes place in holding structures. The holding 
company often owns the shares of other companies that fall within such a corporate set-
up. This means that multiple layers of power may influence the strategy and important 
decisions of the entities involved. This raises questions in relation to the relationship of 
such cooperation with EU public procurement law. 

It is clear that institutionalised cooperation in a holding structure must fulfil the same 
standards as institutionalised cooperation discussed in Section 4 of this chapter to be 
exempted. Reference is therefore made to the sections on the control criterion, on the 
activities criterion and on direct private participation. Nevertheless, the control criterion 
does require some individual discussion, because adding extra layers of management 
to an institutionalised cooperation would instinctively appear to raise the burden of 
required control. 

7.1. The CJEU: control dismissed in a holding structure 

The case of Teckal concerned a direct relationship between the contracting authorities 
and a formally independent entity. This type of cooperation therefore only concerned 
two levels of cooperation. The first opportunity to pay attention to the relevance of 
holding structures presented itself in Stadt Halle. In this case, the City of Halle, through 
Stadtwerke Halle GmbH, indirectly held a 75.1% share in RPL Recyclingpark Lochau 
GmbH, which was granted a contract for the management of the residual urban waste 
in the city of Halle. However, the remainder of the shares was held by a private limited 
liability company, which caused the Court to purely focus on the relevance of direct 
private participation.289 

In the case of Carbotermo, the CJEU did consider what the relevance of a holding 
structure was for the control criterion. As briefly discussed above, this case concerned 
the direct award of a public supply contract for energy supply and heating management 
by the Municipality of Busto Arsizio (the municipality) to AGESP SpA (AGESP). The 
question then arose whether the municipality controlled the formally independent 
entity AGESP, which was fully owned by AGESP Holding. 99.98% of AGESP Holding’s 

288 Explanatory Memorandum, Aanbestedingswet 2012 (Dutch Public Procurement Act 2012), p.  40: 
‘Aangenomen mag worden dat is voldaan aan het vereiste van gezamenlijk toezicht als alle betrokken 
aanbestedende diensten deelnemen in het kapitaal en deel uitmaken van de bestuursorganen van de 
gecontroleerde rechtspersoon (Econord, 29 november 2012, C182/11, C-183/11 r.o. 30 e.v.).’

289 Opinion of A-G Stix-Hackl, 23 September 2004, Stadt Halle, par. 58. 
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capital was held by the municipality. The remainder of the shares was held by six other 
municipalities. AGESP Holding’s mission was the management of public utility services 
in the sectors of gas, water, environmental services, transport, parking areas, public 
pools, pharmacies, electricity and heating, funeral services and road signage. Its board of 
directors had the broadest possible scope of powers for the ordinary and extraordinary 
management of the company and was able to take any action it deemed necessary to 
achieve the mission of the company. Its subsidiary AGESP operated in similar areas290 
and its board had been given the same broad management discretion. Furthermore, 
AGESP’s statutes stipulated that no shareholder could hold more than 10% of its total 
share capital, except for AGESP Holding. 

After repeating Parking Brixen’s standard of control, the CJEU reasoned that the full 
ownership of an entity tends to indicate that control exists, which was discussed before.291 
In the absence of other specific control powers, however, possibilities of control are 
still limited by national company law, which places considerable limits on its power 
to influence the decisions of those companies. Consequently, as the Court was already 
hesitant to accept that control existed in this case, it appears that the holding structure 
tipped the balance towards declaring the award of contract in Carbotermo illegitimate. 
Following the concurring opinion of Advocate-General Stix-Hackl,292 the Court ruled 
more generally that the intervention of an intermediary may weaken any control that is 
exercised.293 Given the need for control measures to go through different organizational 
layers of a holding, this is a relevant aspect in the assessment of the control criterion.

7.2.  EU legislature accommodates self-organisation further: holding-structures 
an accepted expansion

Interestingly enough, however, Article 12(1) Directive 2014/24/EU now explicitly states 
that control may also be exercised by another legal person, which is itself controlled 
in the same way by the contracting authority.294 Here, control must exist between the 
contracting authority controlling the intermediary, and between the intermediary 
and the formally independent entity. The intermediary, however, does not need to be 
a contracting authority. As long as both levels of control are sufficient, it is a logical 

290 AGESP’s mission covers public utility services in the gas, water, environmental services, transport, 
parking areas, electricity, heating, air conditioning, IT, telecommunications, subsoil management and 
lighting sectors, and also the provision of various services for related companies.

291 Also see CJEU, 6 April 2006, ANAV, par. 30.
292 The Advocate-General referred to the following relevant criteria to consider control in this case: the 

interests of the shareholders; the conversion of the ‘azienda municipalizzata’ into a public company 
limited by shares; the fact that there is non-mandatory provision for the company to be opened up to 
other capital, but this has not been put into effect; the possibility for AGESP to set up establishments even 
abroad; the extent of the power of influence over the appointment of members of the board of directors 
and the running of the business; the powers of the board of directors of AGESP; and the fact that the 
Municipality holds an indirect shareholding in AGESP through AGESP Holding. Opinion of A-G Stix-
Hackl, 12 January 2006, Carbotermo, par. 40. 

293 CJEU, 11 May 2006, Carbotermo, par. 39.
294 This stipulation was proposed by the Council. European Council, Proposal for a Directive of the European 

Parliament and of the Council on public procurement – Presidency compromise text/Consolidated version, 
2011/0438 (COD), 24 July 2012. 
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extension of the control criterion. This remark by the EU Council in the legislative 
process diminishes the importance of Carbotermo on this topic and expands the scope 
of the institutionalized exemption. It allows for greater flexibility for cooperating public 
authorities to use holding structures when providing services themselves. However, this 
CJEU ruling remains relevant for jointly controlled entities, which cannot benefit from 
this exemption. 

In addition to the control criterion, it can be questioned if the activities performed 
for an intermediary and the holding entity could or even should be included in the 
calculation of the activities criterion. It appears right to assume so, because this holding 
entity exercises control. Article 12(1)(b) Directive 2014/24/EU explicitly stipulates that 
‘more than 80% of the activities of the controlled legal person are carried out in the 
performance of tasks entrusted to it by the controlling contracting authority or by other 
legal persons controlled by that contracting authority’. Given the need for a double 
control scenario between the controlling entity, the intermediary, and the formally 
independent entity, these authorities all appear to fall within the scope of this provision. 
This does appear to allow for an organisational set-up in which all commercial activities 
are focussed in one entity in a holding structure, which then provides its activities to the 
other entities in the holding. 

This means that whereas the CJEU was hesitant on the role of holding structures in 
relation to the control criterion, the EU legislature has explicitly provided for a limited 
version of possible types of control in relation to the institutionalised exemption, which 
means that the requirement of control is loosened again, providing more leeway to the 
right to self-organisation. 

8.  COOPERATION IN A SINGLE CONTRACTING AUTHORITY’S CHAIN OF 
AUTHORITY 

Following the acceptance of institutionalised cooperation by the CJEU in Teckal and 
subsequent cases, the question was raised whether the existence of a chain of authority 
(i.e. operational dependency which is created by the fulfilment of the control and 
activities criterion) may have implications for awards of public contracts or concession 
contracts other than those from a contracting authority to a formally independent entity 
for which the institutionalised exemption was initially intended. 

8.1.  EU legislature accommodates self-organisation for reversed and 
horizontal awards

The EU Commission was at the forefront of attempting to expand the scope of the 
institutionalised exemption, when it pointed out uncertainties in relation to the 
institutionalised exemption in this respect.295 It posed the question whether awards 
of contracts from the formally independent entity to the controlling contracting 

295 EU Commission 2011c, p. 9.
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authority could also be exempted, because it would arguably also involve a lack of ‘two 
entities with independent wills’ in this reversed scenario. I will refer to these awards as 
‘reversed awards’.296 Furthermore, the Commission questioned whether it was possible 
to award contracts between ‘in-house sisters’, which are two formally independent 
entities controlled by the same contracting authority. It argued that neither entity would 
probably control the other. This would mean that the institutionalised exemption could 
not apply. Nonetheless, it claimed that such awards could ‘formally comply’ with the 
institutionalised exemption if the contracting authority ordered goods from one of its 
formally independent entities and subsequently distributed it to the other. This would 
already imply that reverse awards could be exempted from EU public procurement law. 
I will refer to these awards as ‘horizontal awards’.297

The EU Commission already placed reversed and horizontal awards on the agenda in its 
Green Paper in 2010.298 Its subsequent proposals for new Directives in the subsequent 
year contained a proposal for an explicit legal basis for reversed and horizontal awards. 
Following the legislative process, Article 12(2) Directive 2014/24/EU now contains these 
two additional exemptions.299 These exemptions require that the formally independent 
entity is also a contracting authority. This entity would otherwise not be under any 
obligation to follow EU public procurement law in the first place. It is clear, however, 
that both exemptions build on the fact that the involved entities fall in the same chain 
of authority, because these entities are operationally dependent on the same contracting 
authority.

8.2.  Tension & reconciliation: limitations of these exemptions and direct 
private participation

Reversed and horizontal awards cannot be offered to entities in which there is a direct 
private participation, which is consistent with the other forms of institutionalised 
cooperation. This has particular implications for reversed awards to bodies governed 
by public law with a direct private participation. The EU legislature, however, has also 
applied this restriction to this category of contracting authorities, thus not exempting 
reversed awards to many bodies governed by public law. However, direct private 
participation is still allowed if it concerns non-controlling and non-blocking forms of 
participation which is required by national legislative provisions, if it is in conformity 
with the Treaties, and if it does not exert a decisive influence on the controlled legal 
person. I refer to my previous comments in this respect, which argue in favour of 

296 The EU Commission referred to ‘bottom-up awards’. EU Commission 2011c, p. 12.
297 The EU Commission referred to it as ‘contracts between in-house sisters’. Not to be confused with awards 

made based on the non-institutionalised exemption, which are also sometimes referred to as ‘horizontal’. 
EU Commission 2011c, p. 12.

298 EU Commission 2011a, p. 23.
299 Article 12(2) Directive 2014/24/EU: ‘Paragraph 1 also applies where a controlled legal person which is a 

contracting authority awards a contract to its controlling contracting authority, or to another legal person 
controlled by the same contracting authority, provided that there is no direct private capital participation 
in the legal person being awarded the public contract with the exception of non-controlling and non-
blocking forms of private capital participation required by national legislative provisions, in conformity 
with the Treaties, which do not exert a decisive influence on the controlled legal person.’ 
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selecting the holder of the direct private participation through a competitive procedure, 
but it is clear that this creates a tension. Furthermore, it is interesting to consider that 
Article 12(2) Directive 2014/24/EU explicitly refers to private capital and control, 
but not to the essential activities criterion. Wiggen rightly questioned whether this 
means that the criteria of activities and control need not be fulfilled. The article refers, 
however, to Article 12(1) 2014/24/EU that does refer to these criteria. However, the 
drafting of this article should still be improved to avoid any confusion in future.300 In 
this respect, it must be made clear that these exemptions are based on the initial ‘top-
down’ institutionalised exemption. 

Interestingly enough, the EU legislature appears to have excluded reversed and 
horizontal awards in the case of a jointly controlled formally legal entity or entities. A 
teleological interpretation based on the general gist of Article 12 Directive 2014/24/
EU (i.e. more room to exclude internal awards in the same chain of authority) and the 
fact that both Sections 2 and 3 of Article 12 refer to Section 1 still appear insufficient 
to conclude in favour of such a broad interpretation.301 In addition, the fact that the 
activities criterion also refers to activities for ‘other legal persons controlled by the same 
contracting authorities’ have resulted in the question whether it would not implicitly 
be allowed to extend this exemption.302 The strongest argument, however, against these 
positions is that Article 12 simply does not explicitly contain this exemption, whereas 
it was made explicit for individually controlled scenarios. This is also supported by the 
legislative history of this article. It was proposed to extend this exemption, but it did not 
make it in the final wording of the article.303 Also, a broad application without legislative 
basis does not sit well in relation to the required restrictive interpretation of exemptions 
under EU law.304 

The EU legislature has therefore given a clear signal that it is willing to extend the 
institutionalised exemption, but not to such an extent that an additional number of 
awards to jointly controlled entities would also become exempted. Consequently, it is also 
unlikely that further-reaching horizontal awards to ‘cousin’ entities that are controlled 
by ‘sister’ entities of a controlling contracting authority in a holding structure would 
be allowed. Furthermore, it can be similarly questioned if diagonal awards to ‘uncle’ 
or ‘aunt’ contracting authorities of the formally dependent entity may benefit from 
reversed awards in a holding structure. Both extensions seem unlikely at the moment, 
particularly if one considers the strict assessment by the Court in Datenlotsen.305 This is 
the only case so far in which the CJEU was asked to consider a horizontal award.306 The 

300 Wiggen 2014, par. 87.
301 Arrowsmith 2014, p. 517.
302 Binnerts 2015, pp. 151-152. 
303 Committee of the Regions, Opinion of the Committee of the Regions on ‘Public procurement package’ 

(2012/C 391/09); Amendment No. 75 Committee on the Internal Market and Consumer Protection, 
Report on the proposal for a directive of the European Parliament and of the Council on public procurement, 
A7-0007/2013.

304 The Dutch legislature has also followed this line of thought in Article 2.24b Aanbestedingswet 2012 (Dutch 
Public Procurement Act 2012). Also see the concurring opinion of Weisbeek 2014.

305 CJEU, 8 May 2014, Datenlotsen.
306 Reversed awards, however, have not been subjected to the CJEU’s scrutiny. 
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2014 Directives on public procurement were not applicable yet, but it seems likely that 
the Court did take into account these regulatory developments in its ruling, despite not 
referring to these new exemptions at the time. 

Advocate-General Mengozzi opened the floor for discussion in Datenlotsen by 
acknowledging the national court’s question if ‘the spirit and purpose of the “in-house 
exemption” could allow for such an extensive interpretation’.307 The Advocate-General 
stressed convincingly that the institutionalised exemption ensures that ‘the contractor 
does not enjoy a degree of independence such as to preclude the contracting authority 
from exercising over it control similar to that which it exercises over its own departments, 
there can be no contractual relationship in the strict sense, as there is no concordance of 
two autonomous wills representing separate legal interests’.308 If the cooperating entities 
are controlled by the same contracting authority, there may still be an expression – even 
though indeed contingent – of a single will. The Advocate-General explicitly referred 
to the situation of joint control which could ‘hardly’ be regarded as the expression of a 
single will.309 

The case of Datenlotsen concerned an award of a public contract to deliver an IT system 
for higher education management by the Polytechnic University of Hamburg (University) 
to Hochschul-Informations-system GmbH (HIS), which was a company founded to 
support higher education establishments.310 Datenlotsen Informationssysteme GmbH 
appealed at the national court, which led to preliminary questions in the subsequent 
appeal by the University. The Court referred to the case law on the control criterion and 
stressed that control must be ‘genuine, structural and functional’ and concluded that 
this did not apply in this case.311 The University did not control HIS in any type of way, 
meaning that it held none of its shares or had legal representatives in the organisational 
bodies.312 In addition, the Court also did not see any chance of exempting a horizontal 
award in this case. Nevertheless, the City of Hamburg did exercise some type of control 
over HIS, which was owned by the Federal Republic of Germany (33.33%) and by 
16 German Länder (66.66%) of which the City of Hamburg held 4.16%.313 Also, its 
supervisory board consisted of ten members, which were appointed by the conference 
of rectors of the higher education establishments (2), the conference of ministers of 
the Länder (10), and the federal authorities (1) and HIS’s board of trustees consisted of 
37 members of which 19 were appointed by the conference of ministers of the Länder. 
However, the city of Hamburg did not exercise such control over the University, which 
– knowing the position of Universities in rechtstaten314 – held great autonomy in its 
activities. Some control was present over the University’s procurement activities, but 

307 Opinion of A-G Mengozzi, 23 January 2014, Datenlotsen, par. 38.
308 Opinion of A-G Mengozzi, 23 January 2014, Datenlotsen, par. 41.
309 Opinion of A-G Mengozzi, 23 January 2014, Datenlotsen, par. 43-44.
310 CJEU, 8 May 2014, Datenlotsen, par. 17-18.
311 CJEU, 8 May 2014, Datenlotsen, par. 26.
312 CJEU, 8 May 2014, Datenlosten, par. 28.
313 CJEU, 8 May 2014, Datenlotsen, par. 10.
314 German law stipulates that research and teaching of the arts and sciences shall be ‘free’. CJEU, 8 May 2014, 

Datenlotsen, par. 8.
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this was not sufficient, because it had to concern control over all of its activities.315 
The CJEU avoided drawing material conclusions on horizontal awards, because ‘[i]n 
those circumstances, there is no need to examine whether the exception concerning 
in-house awards is capable of applying to so-called “horizontal in-house transactions” 
i.e. a situation in which the same contracting authority or authorities exercise “similar 
control” over two distinct economic operators, one of which awards a contract to the 
other.’316 

Contrary to the Advocate-General, the CJEU therefore did not explicitly confirm the 
forthcoming EU legislature’s introduction of the horizontally awarded exemptions. It 
did confirm (again) that the roots of the institutionalised exemption, and therefore also 
those of horizontal and reversed awards, lay in the right to self-organisation.317 The 
Advocate-General stated more clearly that ‘[a] contract of that nature may be caught by 
the exemption from the application of the public tendering procedures required by EU 
procurement law only in circumstances in which the controlling authority exercises, on 
an exclusive basis, over both the recipient of the services and over the entity providing 
the services, similar control to the control which it exercises over its own departments, 
and both entities carry out the essential part of their activities for that controlling 
authority, or in circumstances in which the contract satisfies all of the prerequisites for 
the application of the derogation for cooperation between public bodies.’318

The clarity of this statement has been questioned by considering whether this meant 
that the vertical relations had to fulfil the institutionalised exemption, and whether the 
horizontal relation had to fulfil the non-institutionalised exemption.319 I argue that this 
would be too onerous and unnecessary. If the non-institutionalised exemption were 
applicable, the relationship between the controlling entities would be irrelevant. Finally, 
in relation to the new exemptions of reversed and horizontal awards, it is clear that their 
recognition in Article 12(2) Directive 2014/24/EU provides more leeway to the right to 
self-organisation for contracting authorities in the EU. 

For this reason, the explicit acceptance of reversed and horizontal awards by the EU 
legislature can be seen as an explicit expansion of the remit of the institutionalised 
exemption. Nevertheless, it does not affect the application of the criteria of control or 
activities, because it merely extends the consequences of the dependency relationship 
between a contracting authority and its formally independent entities, thus extending 
the right to self-organisation further. 

315 CJEU, 8 May 2014, Datenlotsen, par. 32.
316 CJEU, 8 May 2014, Datenlotsen, par. 33.
317 CJEU, 8 May 2014, Datenlotsen, par. 25.
318 Opinion of A-G Mengozzi, 23 January 2014, Datenlotsen, par. 76.
319 Baciu & Drago 2015, p. 272.
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9. CONCLUDING REMARKS

This chapter considered the nexus between institutionalised cooperation and EU 
public procurement law. Following a substantive period of legal uncertainty, the CJEU 
addressed this relationship in Teckal in 1999. The Court clarified that institutionalised 
cooperation was to be recognised within the remit of EU public procurement law as an 
exemption. The criteria of control and activities, which have since been subjected to 
many cases before the Court, had to be fulfilled to ensure that a formally independent 
entity was operationally dependent on the contracting authority with which it 
cooperated. As a consequence, it provided an exemption to the rules and objectives of 
EU public procurement law. This exemption, which has grown in scope over the years, 
therefore allows a public contract or concession contract that would normally require a 
call for competition, to be directly awarded, which could otherwise be discriminatory.

The right to self-organisation, as a justification for this exemption, provides the boundaries 
of this exemption. The rationale of this exemption lies in the balancing act between the 
effectiveness of EU public procurement law and the right to self-organisation. In this 
context, the tension of seemingly preferred cooperation with public-law entities should 
be avoided, however, to ensure reconciliation. Different categories of institutionalised 
cooperation were discussed to consider a possible ‘yo-yo’ effect and tensions that may 
arise in the relationship between EU public procurement law and institutionalised 
cooperation. It is fair to conclude that all forms of institutionalised cooperation 
show a movement towards more legal certainty. Over the years, many aspects of the 
institutionalised exemption have been clarified in the CJEU’s case law, such as the 
required standard of control and the irrelevance of the legal form of a cooperation. On a 
Dutch national level, case law shows great awareness – even though application should 
improve – of the EU level, meaning that this influence on the relationship is consistent 
with the CJEU’s case law.

During the modernisation process of this field of law, it became clear that both 
contracting authorities and third parties still desired further clarity on when the award of 
a public contract or concession contract can be exempted from EU public procurement 
law. The EU legislature’s added value has mostly been to confirm the applicable criteria 
of institutionalised exemption, meaning that it must mainly be seen as a codification of 
the CJEU’s case law. It also substantively clarified other important aspects, such as the 
percentage of activities criterion and how it must be calculated, or by further explicating 
the requirements of joint control. However, the legislature has also substantially changed 
the conditions of these exemptions, which has further complicated their applicability in 
practice and has created new legal uncertainties. This uncertainty exists in relation to 
new stipulations and explicit exclusions and tensions, mentioned before.

However, the granted legal certainty has had adverse effects on the nexus between EU 
public procurement law and institutionalised cooperation, creating various tensions. I 
have argued in general that cooperation between public authorities often can no longer 
be justified by extending the right to self-organisation. Following Teckal, the CJEU 
initially stuck to its interpretative approach by narrowly interpreting the criteria of 
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control and activities before it. It thus acknowledged the importance of the effectiveness 
of EU public procurement law. Quite contrarily, however, the Court adopted a more 
lenient approach towards institutionalised cooperation from 2007 onwards by providing 
more room for the right to self-organisation. The codification of the Court’s case law in 
Article 12 Directive 2014/24/EU continues to follow this trend. 

The scope of the institutionalised exemption has been broadened substantially by 
allowing reversed and horizontal awards, by confirming its applicability to services 
outside the public interest, and by loosening the approach to control exercised in 
holding entities. Most notably, some forms of direct private participation are allowed, 
which is relevant for awards of contract to the formally independent entity and for 
when this entity engages in a reversed award, and the percentage of permissible market 
activities has been increased to an extent where it does not constitute a marginal part 
of its activities, but becomes an objective of its own. Both tensions have been included 
without any specific justification other than seemingly providing more leeway for 
cooperation outside the remit of the 2014 Directives on public procurement. They focus 
on the freedom of a formally independent entity to provide activities in the market and 
the possibility to include private parties in a formally independent entity. These tensions 
concern an unjustified extension of the right to self-organisation. Reconciliation can 
be found by decreasing the percentage of market activities to 10% and by including an 
obligation to competitively select the direct private participation.
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CHAPTER 7

Non-institutionalised cooperation &  
EU public procurement law

In this chapter, the nexus between non-institutionalised cooperation and EU public 
procurement law is discussed in more detail. I will consider this nexus based on CJEU 
case law and the subsequent inclusion of a legal framework in the 2014 Directives 
on public procurement and I will discuss how this relationship has been shaped and 
whether reconciliation of tensions is necessary.1 

1. THE NON-INSTITUTIONALISED EXEMPTION

The roots of the non-institutionalised exemption in the milestone case of Commission v 
Germany have been discussed at length in Chapter 2, Section 6.2 As was stated, according 
to the Court in this case, a non-institutionalised cooperation is only exempted from 
EU public procurement law ‘where implementation of that cooperation is governed 
solely by considerations and requirements relating to the pursuit of objectives in the 
public interest and the principle of equal treatment of the persons concerned, referred 
to in Directive 92/50, is respected, so that no private undertaking is placed in a position 
of advantage vis-à-vis competitors [...].  It must, furthermore, be stated that there is 
nothing in the information in the file submitted to the Court to indicate that, in this 
case, the local authorities at issue were contriving to circumvent the rules on public 
procurement.’3

The above criteria of the CJEU in Commission v Germany are not clear-cut.4 Whereas it 
was instantly apparent that the criteria of the institutionalised exemption in Teckal were 
twofold and cumulative, it was uncertain which criteria were imperative and what their 

1 The Dutch case law has not substantively considered non-institutionalised cooperation, as opposed to the 
cases that were discussed in Chapter 6 in relation to the institutionalised cooperation. See the reference to 
the CJEU’s case law, however, in Gerechtshof Arnhem-Leeuwarden (Court of Appeal), 3 September 2013, 
Fryslân Miljeu, par. 3.5. This illustrates the awareness of the Dutch Courts on this subject. 

2 CJEU, 9 June 2009, Commission v Germany. Kotsonis 2009; Kyrayigit 2010; Pedersen & Olsson 2010; 
Comba & Treumer 2010; Wiggen 2011; Wang et al 2011; Burgi & Koch 2012; Arrowsmith 2014; 
Noguellou 2014; Manunza & Berends 2014; Janssen 2014; Wiggen 2014; Wauters 2015, and in Dutch 
literature, Pijnacker Hordijk et al. 2009; Manunza 2013; Verberne & de Meij 2013; Janssen & Van Onna 
2015; Van Garsse 2016; Essers 2017.

3 CJEU, 9 June 2009, Commission v Germany, par. 47. 
4 This chapter builds on the findings of Janssen 2014.



202

status was.5 This also explains the various sets of criteria that were extracted from this 
case in following CJEU’s jurisprudence and literature since then.6 In any event, it meant 
that Commission v Germany became the second milestone case when it comes to public-
public cooperation.7 I consider the following four cumulative criteria to be essential. 
The Court decided that a direct award of a public contract would not undermine the 
free movement of services and the opening up of undistorted competition as pursued 
by the Directives on public procurement if (1) the contract had been concluded solely 
between public authorities, (2) no private entity was placed in a competitive advantage, 
which appears to indicate that private participation is not allowed, (3) the contract 
in this case intended to create the basis for the operation and construction of a waste 
incineration facility, which contributed to the performance of a public task that they all 
have to perform,8 and (4) the cooperation must be governed solely by considerations 
and requirements relating to the pursuit of objectives in the public interest. 

Finally, the CJEU noted that the award of contract in Commission v Germany was also 
not designed to willingly circumvent EU public procurement law. Even though one 
could argue that this would need to be a separate criterion, it appears to always be a 
continuous requirement in the context of EU law, meaning that its separate discussion 
is not relevant. Nevertheless, it is an important aspect of cooperation outside EU public 
procurement law, because cooperation often goes unnoticed despite its illegitimate 
nature. 

In summary, the CJEU allowed the award of contract to Stadtreinigung Hamburg 
to be exempted from EU public procurement law based on the fulfilment of these 
criteria. As a consequence, the Court recognised that non-institutionalised cooperation 
can be exempted under EU public procurement law, which meant that their mutual 
relationship could further crystallise. This case must be seen as another step of the Court 
in providing more flexibility to public-public cooperation, which started in relation to 
the institutionalised exemption in cases such as Tragsa and Coditel.9 

As such, non-institutionalised cooperation provides another chapter in considering the 
relationship between cooperation and EU public procurement law. Subsequent cases 
have clarified and changed the applied criteria. Furthermore, the codification of this 
exemption has provided a final twist to its development. These will be discussed further 
in Section 3 of this chapter. 

5 Caranta 2015, p. 442.
6 See, for instance, the Opinion of Trstenjak, 23 May 2012, ASL di Lecce, Casalini 2012, p. 175; Wang 2009, 

p. 266; Burgi 2010, p. 59.
7 This exemption has been referred to as ‘horizontal cooperation’, ‘Stadreinigung Hamburg’ or ‘Commission 

v Germany’ exemption, or the non-institutionalised exemption.
8 More leniency is given by authors that do not recognise this as a separate criterion. Burgi 2010, p. 59. 

Caranta 2015, pp. 442-443.
9 As discussed in Chapter 6, Section 2.
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2. THREE PRELIMINARY COMMENTS 

‘Opening the floodgates’ again: the expansion of the non-institutionalised exemption
In light of the rapid expansion of the institutionalised exemption that initially only 
concerned a public supply contract in Teckal and quickly expanded to the other public 
contracts and concession contracts, it was to be expected that the conclusions of the 
CJEU in Commission v Germany would also apply more broadly under EU public 
procurement law. As discussed, the Advocate General Cosmas already expected this 
would happen by phrasing it as if the floodgates would be opened to more exemptions.10

In the first case following Commission v Germany, the CJEU instantly dealt with the 
question if the non-institutionalised exemption could also be used to exempt an award 
of contract that fell under the fundamental freedoms instead of the Directives on 
public procurement. In ASL di Lecce, the Azienda Sanitaria Locale di Lecce (‘ASL di 
Lecce’) decided to approve and commission a study into the seismic vulnerability of 
hospital structures in the province of Lecce by Università del Salento (‘University’). The 
study would include, amongst other things, identification of the structural typology of 
the materials used, verification of the soundness of the structure, compilation of the 
results, and preliminary suggestions on what might be needed to bring the buildings 
up to standard or improve them regarding their seismic resistance. The consultancy 
contract had a value of approximately 200,000 Euros. The appeal to this direct award 
of a concession contract claimed that it was in violation of Italian and European public 
procurement law. ASL di Lecce and the University argued that the contract constituted 
a cooperation agreement between public administrations in respect of activities of 
general interest. The participation of the University was allegedly part of its institutional 
activities and the remuneration was limited to the costs incurred. Additionally, 
the study project was granted to research bodies, which meant that it stayed within 
the research remit of the University, according to the defendants. The defendants’ 
arguments were clearly developed along the lines of the Commission v Germany criteria 
and, consequently, aimed to be exempted from the fundamental freedoms. This meant 
that the CJEU would need to be convinced to extend the scope of this exemption to 
concession contracts in this case. 

The CJEU began its reasoning by restating that the value of the contract must exceed 
the thresholds of the Directive on public procurement for it to become applicable.11 
Alternatively, the free movement articles in the TFEU and the related principles of 
equal treatment, non-discrimination and transparency, applied only if a cross-border 
interest existed. The question whether the non-institutionalised exemption also applies 
to the fundamental freedoms was, subsequently, answered by the Court. It stated 
that ‘however, the fact that the contract at issue in the main proceedings is capable of 
falling, as the case may be, either under Directive 2004/18 or the fundamental rules 
and general principles of the FEU Treaty does not affect the answer to be given to the 
question posed. The criteria laid down in the case law of the Court in order to determine 

10 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 65.
11 CJEU, 19 December 2012, ASL di Lecce, par. 22-23.
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whether an invitation to tender is mandatory or not are relevant both with regard to the 
interpretation of that directive and with regard to the interpretation of those rules and 
principles of the TFEU.’12 

This means that the CJEU considers the mandatory nature of an invitation to tender to 
be similar under the Directives on public procurement and the fundamental freedoms. 
This means that the non-institutionalised exemption can also be applied to contracts 
falling outside of the remit of the Directives on public procurement. The scope of 
the institutionalised exemption is therefore the same as the non-institutionalised 
exemption. Furthermore, the 2014 Directives on public procurement have codified this 
conclusion.13 Hence, the importance of the non-institutionalised exemption has grown 
due to the extension of its scope. Again, this places a stronger burden on legal certainty 
with regard to the relationship between non-institutionalised cooperation and EU 
public procurement law.

Revisiting the organisational approach and the yo-yo effect
I refer to the organisational approach and the yo-yo effect as discussed in Chapter 6, 
Section 2, which also similarly apply to the non-institutionalised exemption. However, 
there is one substantial difference between these two exemptions. Non-institutionalised 
cooperation becomes more difficult to define, because it not only takes an organisational 
approach, but it also limits the type of service that can be the subject of such a cooperation. 

3. THE CRITERIA OF THE NON-INSTITUTIONALISED EXEMPTION

Whereas the institutionalised exemption has had over sixteen years to develop in the 
CJEU’s case law, the non-institutionalised exemption was considered only four times 
by the Court prior to its codification in the 2014 Directives on public procurement. 
This has substantially decreased the amount of time to further crystallise the criteria on 
which the non-institutionalised exemption is based. This also means that this exemption 
is still surrounded by a great legal uncertainty, which affects the relationship between 
EU public procurement law and the non-institutionalised exemption.14 

When the EU Commission referred in its Green Paper to ‘grey zones’ in the activities 
covered by the Directives on public procurement, it seems to have particularly referred 
to the non-institutionalised exemption.15 On this point, the response of the Dutch 
government must be criticised. Despite significant uncertainty hampering the creation 
of non-institutionalised cooperation, the government failed to legislate based on the 
2014 Directives on public procurement, but awaited further guidance from the Court.16 
As a consequence, the uncertainty caused by the disparity between the Court’s rulings, 
discussed below, would have been left in place for an undetermined amount of time. 

12 CJEU, 19 December 2012, ASL di Lecce, par. 24.
13 Art. 12 Directive 2014/24/EU, Art. 17 Directive 2014/23/EU and Art. 28 Directive 2014/25/EU.
14 As pointed out by Wiggen 2012, pp. 232-233.
15 EU Commission 2011c, par. 28-89. 
16 Response of the Dutch Government, downloadable from https://vng.nl/files/vng/vng/Documenten/Extranet/

Europa/20110331_Antwoorden_Vragen_Groenboek_Aanbesteden.pdf (date accessed: 12 February 2018).
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More generally, it would have completely disregarded the possibilities to create a clear 
framework to balance the right to self-organisation with the effectiveness of EU public 
procurement law. 

As stated before, the EU legislature did end up codifying the non-institutionalised 
exemption in Article 12(4) Directive 2014/24/EU.17 As a consequence, I will address the 
relationship between EU public procurement law and non-institutionalised cooperation 
based on this article in light of the CJEU’s case-law. As has become clear in Piepenbrock, 
these criteria are cumulative.18 Furthermore, it is clear from the outset that these criteria 
place a substantial limitation on the cooperation with regard to the organization of the 
cooperation, including the cooperative partners, the type of cooperation, the objective 
and the subject matter of the cooperation, the relevant considerations governing the 
cooperation, and the commercial activities of the partners on the market. The tensions 
that arise from these requirements are discussed in the following sections.

3.1. The organization of the cooperation 

The first criterion of the non-institutionalised exemption requires that ‘the contract 
establishes or implements a cooperation between the participating contracting 
authorities with the aim of ensuring that public services they have to perform are 
provided with a view to achieving objectives they have in common’.19 This criterion is 
comprehensive and lacks clarity in relation to many aspects. 

In the following, I will dissect this criterion by considering (1) the cooperative partners, 
(2) the type of cooperation, (3) the objective and the subject matter of the cooperation.

3.1.1. The cooperative partners

Knowing that non-institutionalised cooperation concerns an arrangement between 
public authorities without the use of a formally independent entity, it is not surprising 
that the CJEU in Commission v Germany referred to a cooperation ‘solely between public 
authorities’.20 According to the Court, this clearly means that the non-institutionalised 
exemption cannot be applied if private entities are involved, which is in line with the 
remit of the right to self-organisation. In the case of ASL di Lecce, the Court applied this 
criterion by referring to similar terminology, i.e. a cooperation between ‘public entities’. 
Given the broader nature of this reference, it was unclear if all of the cooperating 
authorities also had to be ‘contracting authorities’ in terms of EU public procurement 
law. However, at the time it could be assumed that at least one of these authorities would 
need to be a contracting authority, because the award of public contract or concession 
contract would a priori fall outside the scope of EU public procurement law. Nonetheless, 

17 See for a general discussion, see Wiggen 2014, pp. 90-92.
18 CJEU, 13 June 2013, Piepenbrock, par. 38.
19 Art. 12(4)(a) Directive 2014/24/EU.
20 CJEU, 9 June 2009, Commission v Germany, par. 44.
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it would seem more likely that all of them had to be contracting authorities, because the 
Court had also clarified that these authorities cooperated for ‘the performance of a public 
task that they all have to perform’.21 Given the fact that it was likely that similar types of 
public authorities would be tasked with the same task, such as Dutch municipalities that 
are charged with waste collection services or Dutch Water Boards that are in charge of 
maintaining the infrastructure of the Dutch dykes, it appears that the practical reality 
would be that most public authorities are also contracting authorities in this respect. 

The conclusion drawn above also appears correct when it comes to the question of 
whether or not a distinction must be made between the types of public authorities that 
can benefit from this exemption. In Commission v Germany, multiple different local 
authorities cooperated to provide waste-management services: the city of Hamburg and 
four regional authorities (the Landkreise). The cooperation in Asl di Lecce also concerned 
a cooperation between different types of authorities: a local authority (the local health 
authority of Lecce) and a public-law institution (the University of Salento). In the latter 
case, Advocate-General Trstenjak concluded that their distinctness should not cause 
difficulties with regard to the application of this exemption, because in Commission v 
Germany the CJEU had used the broad term ‘public authorities’, which would include 
both of these entities. In addition, it would indeed appear that a narrow interpretation 
of the scope of this exemption would be ‘excessively formalistic’.22 

The first criterion of the codified non-institutionalised exemption requires that a 
public contract or concession contract must be concluded ‘exclusively between two 
or more contracting authorities’.23 This phrase further clarifies the case law of the 
CJEU discussed above. Whereas the Court referred to a cooperation solely between 
‘public authorities’ or ‘public entities’, it is now clear that it must concern a cooperation 
exclusively between ‘contracting authorities’. For this reason, the cooperative partners 
of a non-institutionalised cooperation must all be contracting authorities and can 
still cover different types of public authorities. The relationship between EU public 
procurement law and non-institutionalised cooperation is not significantly affected by 
this conclusion. It rightly limits the scope of this exemption to contracting authorities 
only, aiming to ensure that private entities are not placed in an advantageous position 
with respect to their competitors. As a consequence of this clarification, I will discuss 
the problematic nature of direct private participation in bodies governed by public law 
in non-institutionalised cooperation in Section 3.2.2 of this chapter.

3.1.2. The type of cooperation

As discussed in the previous sections, the cooperation must be between contracting 
authorities. The reference to ‘cooperation’, however, leaves much room for interpretation. 

21 This criterion was significantly altered in the codification, which is discussed in Section 3.1.3. of this 
chapter.

22 Opinion of A-G Trstenjak, 23 May 2012, Asl di Lecce, par. 69. See, however, the referring court’s opinion 
in CJEU, 8 May 2014, Datenlotsen, par. 16. 

23 Article 12(4)(a) Directive 2014/24/EU.
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A grammatical interpretation of cooperation infers that it cannot exist in the form of a 
unilateral assignment of tasks.24 In this respect, cooperation would require a multilateral 
arrangement.25 For this reason, Advocate-General Trstenjak required ‘genuine’ 
cooperation to exist in ASL di Lecce. According to the Advocate-General, multiple 
authorities had to be charged with a common public task, which would be contrary 
to one authority that cooperated with others for the provision of its individual tasks. 
As a consequence, ‘the essence of such cooperation consists precisely in a common 
strategy between partners which is based on the exchange and the coordination of 
their respective interests.’26 Accordingly, solely pursuing one’s own interests as a public 
authority would not be a form of cooperation in this context. 

As a consequence, the cooperation would need to go beyond the provision of services 
for consideration. Advocate-General Trstenjak recognised that the relationship between 
the parties to a cooperation in this case was characterised by the recognition of reciprocal 
rights and duties, mutual assistance and mutual consideration:27 a so-called ‘work-
sharing cooperation’.28 A cooperation contrary to this scenario is found in ASL di Lecce. 
The contractual relationship of this case was aimed at the provision of a consultancy 
service by the University of Salento for ASL di Lecce. The University was to receive 
financial remuneration, irrespective of whether it only covered costs, and ASL di Lecce 
received the sole right of ownership of the study. Also, it did not lead to any mutual 
reciprocal relationship as in Commission v Germany. However, the CJEU did not refer 
explicitly to ‘genuine cooperation’ or to the extent that a certain type of cooperation 
must occur, meaning that the case law did not provide a clear answer. 

The EU Commission considered similarly to Advocate-General Trstenjak that a non-
institutionalised cooperation must be based on ‘the participation and mutual obligations 
of the contractual partners, which lead to mutual synergy effects.’29 This also seemed 
to lead to the inclusion of the wording ‘genuine cooperation’ in the EU Commission’s 
2011 proposal, and its further reference to a cooperation ‘involving mutual rights 
and obligations of the parties’. Although ‘genuine cooperation’ would still be open to 
interpretation, its main advantage is that it emphasises the importance of reciprocity in 
the relationship. Nevertheless, even if ‘genuine’ would be the standard, it can be assumed 
that not all contracting authorities must perform an equal share of the activities in 
the cooperation. Despite the practical difficulty to measure such activities,30 it does, 
nonetheless, appear right to conclude that each authority must at least contribute to 
the cooperation. Arrowsmith is still critical of this limitation requiring participation of 

24 The Oxford Dictionary refers to ‘the action or process of working together to the same end’.
25 Manunza 2013, p. 204.
26 Opinion of A-G Trstenjak, 23 May 2012, ASL di Lecce, par. 75.
27 The A-G referred to CJEU, 9 June 2009, Commission v Germany. Opinion of A-G Trstenjak, 23 May 2012, 

ASL di Lecce, par. 76. 
28 Burgi 2010, p. 62.
29 EU Commission 2011c, p. 13. Also see the proposals to delete this inclusion. Amendments No. 542 and 

545 Committee on the Internal Market and Consumer Protection, Draft report on the proposal for a 
directive of the European Parliament and of the Council on public procurement (Amendments 469-763), 
2011/0439(COD).

30 This becomes particularly problematic when cooperations require different types of services to be 
performed to provide a public service.
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all participants and states that public authorities should be able to join irrespectively of 
their contribution if that is beneficial for them.31

The EU legislature decided to make no explicit reference to ‘genuine’ in Article 12(4) 
Directive 2014/24/EU, thus apparently loosening its approach to cooperation.32 The 
recitals clarify that it must concern a ‘cooperative concept’, which seems to add little 
extra guidance. Furthermore, it does not require all participating authorities to carry out 
‘main contractual obligations’, as long as there are commitments to contribute towards 
the cooperation.33 This would appear to have a similar meaning as ‘genuine cooperation’, 
which means that this interpretation has not been significantly altered under the 2014 
Directives on public procurement.34 Advocate-General Mengozzi had already argued 
in favour of this interpretation in Datenlotsen: ‘I still consider that there may also be 
cooperation designed to ensure that a common public task is carried out, if the public 
tasks performed by the public entities in question specifically complement each other 
and the cooperation itself concerns precisely those specifically complementary tasks.’35 

This means that legal certainty has been added for contracting authorities, when it comes 
to joining a non-institutionalized cooperation without actually substantially adding to 
the cooperation. However, the cooperation must still be ‘legitimate’.36 This means that a 
non-institutionalised cooperation must concern a cooperation in which all cooperative 
partners contribute to the cooperation, even though their individual contributions can 
differ. The relationship between EU public procurement law and non-institutionalised 
cooperation is therefore limited by the need for a specific type of cooperation.

3.1.3. The substance and objective of the cooperation 

In addition to the required type of cooperation, Article 12(4)(a) additionally requires 
that the cooperation is established or implemented with ‘the aim of ensuring that public 
services they have to perform are provided with a view to achieving objectives they have 
in common’. In order to discuss this, I will split this requirement into two parts. The 
cooperation must concern, firstly, ‘public services they have to perform’ and, secondly, 
‘with a view to achieving objectives they have in common’. This places limits on the 
substance and objective of the cooperation. 

‘Public services they have to perform’
The roots of the last element of this criterion lie in the case of Commission v Germany. 
When considering this cooperation for waste management, the CJEU considered 

31 Arrowsmith 2014, p. 523.
32 Amendment No. 539 Committee on the Internal Market and Consumer Protection, Draft report on the 

proposal for a directive of the European Parliament and of the Council on public procurement (Amendments 
469-763), 2011/0439(COD). Support for this exclusion is found in Burgi 2010, p. 62.

33 Recital No. 33 Directive 2014/24/EU.
34 Also see Wiggen 2014, pp. 90-91.
35 Opinion of A-G Mengozzi, 23 January 2014, Datenlotsen, par. 59. The substance of a cooperation is 

discussed in more detail in the next section.
36 Clarcke 2015, p. 124.
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that the cooperation concerned ‘the performance of a public task that they all have 
to perform’. The Court referred to the implementation of Council Directive 75/442/
EEC,37 which requires the Member States to draw up plans for waste management, 
in particular providing for ‘appropriate measures to encourage rationalisation of the 
collection, sorting and treatment of waste’.38 Since then, this phrase has been subjected 
to the Court’s scrutiny. In ASL di Lecce, the question arose whether this was indeed 
a standard criterion of the non-institutionalised exemption. The question was if the 
cooperation at hand had to be based on a public task that one of the participants had 
to fulfil, or whether the cooperating parties both had to fulfil the same public task. As 
discussed above, the local health authority of Lecce (ASL di Lecce) awarded a contract 
to the University of Salento (University). The contract concerned the study and the 
evaluation of the seismic vulnerability of hospital structures.39 The Court went on to 
emphasise that the public task concerned must be a task that ‘they all have to perform’.40 
Subsequently, the Court considered that the contract concerned work that is normally 
performed by engineers. The University’s role by law consisted of scientific research and 
academic learning, meaning that the contract at hand was not included in this task. 
In this sense, it is irrelevant if the University had the means to perform the contract. 
Hence, the cooperation pursued a public task of ASL di Lecce, whereas a cooperation to 
perform a ‘common’ public task would require both parties to be involved and obligated 
to perform the task. The public task at hand is therefore not a subject matter that both 
public entities must perform. This means that in this case this criterion could not be 
fulfilled, because ‘ultimately, however, only the interests of Lecce ASL are pursued’.41 

The substantive remit of the phrase ‘public task that they all have to perform’ was further 
explored in Piepenbrock. In this case, the Kreis Duren, which was an association of local 
authorities, cooperated with the City of Duren to provide cleaning services for schools 
and administrative offices.42 The City of Duren was compensated for the cost of these 
activities.43 Also, Kreis Duren was able to terminate the contract unilaterally. Kreis Duren 
had argued that it concerned a public-law delegation of tasks that constituted a decision 
on internal organizational matters. As per its normal style of legal reasoning, the CJEU 
concluded that the institutionalized exemption could not apply, because both criteria of 
control and activities had not been fulfilled in any of the entities involved.44 The Court 
also concluded that the cumulative criteria of the non-institutionalised exemption 
could also not be applied. Similar to ASL di Lecce, the Court concluded that the aim 
of the respective contract did not establish a cooperation between two contracting 
authorities with a view to carrying out a public task that both of them have to perform. 

37 Council Directive 75/442/EEC of 15 July 1975 on waste (OJ 1975 L 194, p. 39).
38 Article 5(2) of Council Directive 91/156/EEC of 18 March 1991, amending Directive 75/442 (OJ 1991 L 78, 

p. 32).
39 The CJEU established in its reasoning that Asl di Lecce did not control the University, which meant that 

the institutionalized exemption could not apply. ASL di Lecce, par. 33.
40 CJEU, 19 December 2012, ASL di Lecce, par. 34. 
41 CJEU, 19 December 2012, ASL di Lecce, par. Caranta termed this as ‘unduly restrictive’. Caranta 2015, 

p. 443.
42 CJEU, 13 June 2013, Piepenbrock, par. 2.
43 CJEU, 13 June 2013, Piepenbrock, par. 12.
44 CJEU, 13 June 2013, Piepenbrock, par. 34-35.
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In doing so, the Court made a statement on the substantive matter of cooperation. Even 
though cleaning services were a task that both entities needed for their proper day-to-
day functioning, this did not make this a cooperation for the fulfilment of a joint public 
task.45 The Court had therefore clarified that this exemption could not apply if the only 
interest was to purchase services jointly.46 This meant that the Court considered the type 
of service relevant for the fulfilment of this criterion.

The conclusion drawn in the previous paragraph was re-confirmed in Datenlotsen. In 
this case, the award of a public contract to deliver an IT system for higher education 
management by the Polytechnic University of Hamburg (University) to Hochschul-
Informations-system GmbH (HIS), a company founded to support higher education 
establishments, was considered.47 After the institutionalised exemption was found not 
to apply, the Court concluded that the criteria of the non-institutionalised exemption 
had not been met either. The University and HIS had not each been conferred a public 
task,48 since HIS had not been directly entrusted with the performance of a public 
service task.49 For this reason, the case law discussed above requires all cooperative 
partners to have been assigned the same public task, meaning that cooperation based 
on similar or distinct tasks would not be allowed. As a consequence, supportive services, 
such as IT or HR services, are not included in its substantive remit. Furthermore, this 
case law appears to assume that the public task must be assigned by national law, such as 
obligations to collect household waste, or follows from EU law, such as the obligations 
referred to in Commission v Germany. 

In view of the previous case law, the EU Commission proposed to include a reference 
to ‘jointly carrying out their public service tasks’, which meant that it did not contain 
a strict reference to the CJEU’s standpoint of ASL di Lecce. In the regulatory process 
leading up to the 2014 Directives on public procurement, some amendments aimed 
to further explicate that it still had to concern a task that was conferred on all of the 
cooperating authorities.50 These amendments were not adopted, but others that aimed 
to further extend the scope of this exemption to ‘ancillary activities’ were not included 
in the final version either. These latter additions would have substantively altered the 

45 In addition, third parties could be placed in an advantageous position.
46 CJEU, 13 June 2013, Piepenbrock, par. 79. 
47 CJEU, 8 May 2014, Datenlotsen, par. 17-18.
48 CJEU, 8 May 2014, Datenlotsen, par. 34-35.
49 CJEU, 8 May 2014, Datenlotsen, par. 16 and 34.
50 See, Amendment No. 23 Committee on Employment and Social Affairs, Opinion of the Committee 

on Employment and Social Affairs for the Committee on the Internal Market and Consumer Protection 
on the proposal for a directive of the European Parliament and of the Council on Public procurement, 
2011/0438(COD). Also see amendment No. 83 Committee on the Internal Market and Consumer 
Protection, Report on the proposal for a directive of the European Parliament and of the Council on public 
procurement, A7-0007/2013, which referred to ‘a shared public task’.



NON-INSTITUTIONALISED COOPERATION & EU PUBLIC PROCUREMENT LAW

211

7

Court’s position in Piepenbrock discussed above, by allowing non-institutionalised 
cooperation for the provision of supportive services.51 

The CJEU’s reference to a ‘public task that they all have to perform’ did not return in the 
final version of Article 12 Directive 2014/24/EU. Instead, a reference is made to ‘public 
services they have to perform’. This means that the substance of a cooperation must 
still be a public service. The vagueness of this term does not add much legal certainty. 
Nevertheless, the ‘need to perform the same public task’ was taken out. This would 
appear to provide more leeway to non-institutionalised cooperation. The recitals of 
Directive 2014/24/EU further complicate this, however, as this exemption covers ‘all 
types of activities related to the performance of services and responsibilities assigned 
to or assumed by the participating authorities, such as mandatory or voluntary tasks of 
local or regional authorities or services conferred upon specific bodies by public law.’52

At first sight, the unclear drafting of this paragraph appears to broaden the scope of 
this exemption even more. As a consequence, it could be argued that this phrase would 
also include supportive services, because they might be ‘related to the performance of 
services and responsibilities’. However, this seems unlikely for two reasons. The CJEU’s 
standpoint in Piepenbrock discussed above suggests a different direction. The weight of 
this legal source must not be underestimated when such uncertainty occurs. It seems 
likely that the Court’s stance must be assigned heavy argumentative weight. Also, this 
criterion requires that the service that they have to perform must be a public service. 
The link to an assigned public task appears to still be significant, because the assignment 
of a public task ensures the obligatory nature of service performance. In this sense, 
supportive services are not public services. Still, an application of the broader reading of 
this term, which is common in the United Kingdom, would include them nonetheless. 
Furthermore, the reference to ‘voluntary’ is confusing. This would leave the door open 
for contracting authorities to broadly set their own objectives. To enhance legal certainty 
and to prevent the unlimited expansion of this exemption, it is desirable to limit this 
exemption to tasks assigned by law, not being supportive tasks.53 

‘With a view to achieving objectives they have in common’
It seems that the replacement of the CJEU’s criterion that it must concern a task they 
must all perform is found in a new element in Article 12 Directive 2014/24/EU that 
requires that public services are provided ‘with a view to achieving objectives they have 
in common’. Two interpretations of this phrase are possible. A strict interpretation would 
read this as meaning that the public tasks of the cooperating authorities must be the 
same, because otherwise their objectives cannot be ‘in common’. This would mean that 

51 Amendments No. 540 and 541 Committee on the Internal Market and Consumer Protection, Draft 
report on the proposal for a directive of the European Parliament and of the Council on public procurement 
(Amendments 469-763), 2011/0439(COD). See similarly, Committee of the Regions, Opinion of the 
Committee of the Regions on ‘Public procurement package’ (2012/C 391/09); ‘(a) the purpose of the 
cooperation is to provide a services of public interest for which the contracting authorities are responsible, 
or assistance necessary for the provision of such a service’.

52 Recital No. 33 Directive 2014/24/EU.
53 Support for this conclusion is also found in Wiggen 2014, p.  90. The CJEU also followed this line of 

thought as argued by Hausmann & Queisner 2013, pp. 236-237.
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the CJEU’s course of ASL di Lecce has not been changed. Alternatively, this requirement 
significantly provides more room for contracting authorities to cooperate. This would at 
least still leave open the question of how similar these objectives must be. It seems correct 
to assume that their ‘public’ status is insufficient to conclude that their objectives are the 
same. I argue that the answer lies somewhere in the middle of these two approaches. 
The objectives element seems to have been included to accommodate supply chains that 
aim to ensure the safeguarding of a specific public interest. This would mean that the 
services provided have to be related through the objectives based on such an interest. 
For example, waste collection and waste disposal both concern separate activities that 
are related to preserving the environment and ensuring a habitable environment to live 
in. Their objectives can relate to this by wanting to ensure that the service is provided in 
the most effective or efficient way by collecting waste and processing it at a waste plant 
nearby.54 Alternatively, healthcare authorities that have been assigned various public 
tasks in the field of healthcare, appear to be able to cooperate on overlapping activities 
based on this exemption. This also aligns with the recitals of Directive 2014/24/EU 
that provide that ‘the services provided by the various participating authorities need 
not necessarily be identical; they might also be complementary’.55 This is very much 
in line with Advocate-General Mengozzi in Datenlotsen, who argued in favour of 
complementarity but also considered that: ‘The notion of complementarity cannot, 
however, constitute the passport to the system of exemptions for cooperation involving 
activities which are in some way connected. In my opinion, it is not in fact sufficient for 
the public tasks to be complementary. They must complement each other in a specific 
way, in the sense that, with reference to all of the public entities concerned, the element 
of complementarity must relate specifically to the task which forms the object of the 
cooperation, as, for instance, seems to me to be the case for the teaching and research 
in the main proceedings.’56

As a consequence, the phrase ‘achieving objectives they have in common’ – even 
though more limited than at first sight – provides more space for non-institutionalised 
cooperation, meaning that the right to self-organisation has been extended further. 

If one considers the three elements of the first criterion of the non-institutionalised 
exemption discussed above, the focus of the limited CJEU’s case law has been to 
acknowledge and enhance legal certainty regarding non-institutionalised cooperation 
as a cooperative form in the EU. In addition, the scope of the first criterion seems to 
have been extended by the EU legislature, but much room for uncertainty remains on 
whether the relationship between EU public procurement and non-institutionalised 
cooperation can lead to an exemption. 

54 This also aligns with the CJEU’s reasoning in Commission v Germany.
55 Recital No. 33 Directive 2014/24/EU.
56 Opinion of A-G Mengozzi, 23 January 2014, Datenlotsen, par. 59.
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3.2. The considerations governing the cooperation

The second criterion of the non-institutionalised exemption requires that the cooperation 
is ‘governed solely by considerations relating to the public interest’.57 This is an altered 
version of the codification of the CJEU’s criterion in Commission v Germany, which 
stated that ‘the cooperation is governed solely by considerations and requirements 
relating to the pursuit of objectives in the public interest’. Nevertheless, it appears to 
entail the same remit, apart from minor textual changes. It creates further confusion, 
when it comes to this exemption. In addition to the use of ‘public services’, the reference 
to – ever so hard to define – terms as ‘considerations’ and ‘requirements’ in combination 
with ‘objectives in the public interest’, do not respond to the call for certainty prior to the 
reform of the 2014 Directives on public procurement.

This criterion appears to be closely linked to the last element of the first criterion ‘with 
a view to achieving objectives they have in common’, discussed in the previous section. 
Both criteria emphasise the need to cooperate in view of the assigned public tasks by 
referring to ‘objectives they have in common’ and ‘considerations relating to the public 
interest’. Knowing that the objectives of a contracting authority necessarily relate to the 
performance of an assigned public task, it can be doubted if this second criterion has 
become obsolete. Nevertheless, I argue that this criterion more specifically refers to 
the actual implementation of the cooperation. This means that it has an effect on the 
conditions in which the cooperation can take place. 

Following from the second criterion of the non-institutionalised exemption, the 
most predominant conclusion appears to be that commercial considerations – as the 
counterpart of considerations relating to the public interest – cannot be included in the 
implementation in a non-institutionalised cooperation.58 This follows directly from the 
interpretation of the right to self-organisation, which was discussed in Chapter 3. This 
conclusion impacts the financial conditions of the cooperation itself, the presence of 
direct private participation, and the commercial activities of the individual authorities. 
These three aspects can be contrary to the requirement considerations relating to the 
public interest and may therefore result in tensions in the relationship between EU 
public procurement law and non-institutionalised cooperation. The first two tensions 
will be discussed in the following sections and the third element in the context of the 
discussion of the last criterion in Section 3.3.1. of this chapter.

3.2.1. Tension & reconciliation: the financial conditions of the cooperation

The financial arrangements between the cooperating authorities may conflict with the 
need to base the cooperation on considerations in the public interest. The CJEU already 
considered in Commission v Germany that it was relevant that the collaboration could 
not be based on a pecuniary interest. The Court stated in this case that the cooperation 
at hand did ‘not give rise to any financial transfers between those entities other than 

57 Art. 12(4)(b) Directive 2014/24/EU.
58 Also see, Bovis 2011, p. 227.
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those corresponding to the reimbursement of the part of the charges.’59 In doing so, the 
Court appears to have rightly considered that profit-making arrangements could not be 
in line with considerations in the public interest. Practically speaking, however, it would 
be impossible to ban all types of financial transfers between cooperating contracting 
authorities. Profit-making arrangements, however, would fall outside this scope in any 
event. The EU Commission confirmed this interpretation and rightfully took one step 
further by stating that ‘thus, it would not be exempt if it was guided, i.e. principally 
determined, by other considerations, especially commercial ones.’60 

Surprisingly, the EU legislature decided to reject the EU Commission’s proposal to 
limit the amount of financial transfers to reimbursement of costs.61 This requirement 
would indeed have been a codification of a circumstance in Commission v Germany.62 
Nonetheless, it would have generally increased the clarity on the relationship between 
EU public procurement law and non-institutionalised cooperation by clarifying that 
a commercial relationship based on a pecuniary interests or even a profit-making 
arrangement must be subjected to the rules on EU public procurement law. 

Despite the absence of a reference in the body of Directive 2014/24/EU, the recitals 
of this Directive still refer to the fact that ‘[i]n addition, the implementation of the 
cooperation, including any financial transfers between the participating contracting 
authorities, should be governed solely by considerations relating to the public interest.’63 
This is an important reference to this potential tension, but it leaves substantial room 
for interpretation. Given that the test applied is the question if the cooperation can still 
be regarded as being governed solely by considerations relating to the public interest, it 
would seem right to conclude that the required narrow interpretation of this exemption 
does not leave much room for relationships that are of pecuniary interest or profit-
making arrangements, despite the fact that Directive 2014/24/EU does not explicitly 
forbid it.64 A purely commercial cooperation that concerns a one-sided financial 
contribution from one of the partners to another or other contracting authorities 
does not fit into this interpretation. Furthermore, it collides with the required type of 
cooperation, discussed in Section 3.1.2 of this chapter. It was discussed in these sections 
that an active reciprocal relationship between the cooperating authorities, still close to 
genuine cooperation, is required.

3.2.2. Tension & reconciliation: direct private participation

It was concluded in Section 3.1.1. of this chapter that non-institutionalised cooperation 
must exclusively occur between contracting authorities. However, the possibility of 

59 CJEU, 9 June 2009, Commission v Germany, par. 43. 
60 EU Commission 2011c, p. 13.
61 Article 11(4)(d) Proposal No. 896 for Directive 2014/24/EU. First tabled in Amendments No. 562-565 

Committee on the Internal Market and Consumer Protection, Draft report on the proposal for a directive of the 
European Parliament and of the Council on public procurement (Amendments 469-763), 2011/0439(COD).

62 As rightly pointed out by Burgi 2010, p. 63. 
63 Recital No. 33 Directive 2014/24/EU.
64 Support for this conclusion is found in Pedersen & Olsson 2010, p. 43.
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direct private participation in bodies governed by public law causes tension with the 
requirement that the cooperation must be ‘governed solely by considerations relating 
to the public interest’. Up until now, the CJEU’s case law has not paid attention to 
this issue relating to non-institutionalised cooperation. The referring Hanseatisches 
Oberlandesgericht Hamburg in the case Datenlosten attempted to raise this issue in 
its preliminary questions by asking if the terms ‘public authorities’ in Commission v 
Germany were limited to municipalities alone.65 The Court did not specifically delve 
into this aspect of its ruling. In Datenlotsen, one of the cooperative partners (HIS) was 
not a traditional public authority, but a body governed by public law. However, the 
Court was not able to address this question, because the exemption failed to apply for a 
different reason: they did not have the same public task. The existence of direct private 
participation could have been problematic, however. 

The CJEU in Commission v Germany already referred more generally to the fact that 
no private entity can be placed in a competitive advantage.66 The existence of direct 
private participation in a non-institutionalised cooperation clearly appears contrary to 
this requirement. This becomes even more debatable if one considers the Court’s strict 
stance developed in Stadt Halle, which led to a ban of direct private participation in 
formally independent entities wanting to rely on the institutionalised exemption.67 It is 
unclear why such leeway cannot be provided in relation to institutionalised cooperation, 
if it can be given when it comes to the non-institutionalised exemption.

Interestingly enough, the CJEU had already upheld its stance on not placing any 
private entity in an advantageous position over its competitors in relation to the non-
institutionalised exemption. In ASL di Lecce, it considered a case in relation to sub-
contracting. The Court considered that the contract concluded between the local health 
authority of Lecce and the University of Salento allowed the latter to use third parties 
for the performance of this contract. The Court clarified that this contractual clause 
could place sub-contracted private entities in an advantageous position over their 
competitors.68 This meant that the non-institutionalised exemption could not apply. 
Nevertheless, it appears that the Court’s main argument in Asl di Lecce for denying the 
application of this exemption was based on the fact that the two entities pursued different 
tasks. The possibility of sub-contracting therefore was another reason to support this 
conclusion. It is argued here that the mere possibility of sub-contracting is not sufficient 
to assume that a private entity is placed in a competitive advantage. The Court drew 
a similar conclusion in Sea, where it considered the institutionalized exemption 
and whether the future, yet undefined, possibility of direct private participation in a 
formally independent entity would deem control over this entity impossible. In this 
case, the Court concluded that the possibility would not be sufficient, whereas a clearly 
defined date would ensure that the institutionalized exemption was inapplicable.69 This 

65 CJEU, 8 May 2014, Datenlotsen, par. 16.
66 CJEU, 9 June 2009, Commission v Germany, par. 47.
67 As discussed in Section 6.6 of Chapter 6, the EU legislature has taken a more lenient approach by allowing 

certain types of participation. 
68 CJEU, 19 December 2012, ASL di Lecce, par. 38.
69 CJEU, 10 September 2009, Sea Srl, par. 49.
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criterion, based on this view, would only consider that sub-contracting places a private 
entity in a competitively advantageous position if the facts of the case imply that is 
foreseeable in practice. This point of view was also applied in the case of Piepenbrock. 
The City of Duren, that had been contracted by the Kreis Duren, used a third party 
called Durener Reunigungsgesellschaft GmbH to provide cleaning services.70 This 
meant that it was clear that third-party involvement was not only a possibility, but that 
it was clearly foreseeable in practice. The Court, therefore, concluded that the third 
party that was used to provide cleaning services could be placed in a competitively 
advantageous position.71 In any event, it would be inconsistent for the Court to take 
a strict approach when upholding the rules on EU public procurement law when it 
comes to sub-contracting, but show more leniency when it comes to direct private 
participation in bodies governed by public law. 

In the regulatory process of the 2014 Directives on public procurement, it seems 
that the inconsistency described above sparked the EU Commission to propose 
that no direct private participation could exist in the cooperating authorities.72 This 
would have been the right clarification to ensure that no party would be placed in a 
competitive advantage over its competitors and to ensure that the cooperation takes 
place based on considerations in the public interest. Most importantly, it is in line with 
the interpretation of the right to self-organisation, which was explained in Chapter 3. 
The EU legislature, nevertheless, made the opposite choice, thus opening the door to 
commercial considerations in non-institutionalised cooperations. The phrase included by 
the EU Commission on direct private participation in Article 12 Directive 2014/24/EU 
was taken out, which has created an inconsistency in relation to the Court’s case law, and 
its relationship with the institutionalised exemption.73 

The recitals of Directive 2014/24/EU even explicitly contain this inconsistent scenario. 
The recitals specifically refer to the conclusion that ‘bodies governed by public law, that 
may have private capital participation, should be in a position to avail themselves of 

70 CJEU, 13 June 2013, Piepenbrock, par 14. 
71 CJEU, 13 June 2013, Piepenbrock, par. 40. 
72 Article 11 (1)(e) Proposal for Directive No. 896. 
73 The same problem exists with reversed awards to bodies governed by public law. Furthermore, this 

amendment was proposed to be deleted in the reading of IMCO. Amendment No. 568 Committee on 
the Internal Market and Consumer Protection, Draft report on the proposal for a directive of the European 
Parliament and of the Council on public procurement (Amendments 469-763), 2011/0439(COD). In 
addition, amendments were tabled to take away this inconsistency. Amendment No. 550. Committee 
on the Internal Market and Consumer Protection, Draft report on the proposal for a directive of the 
European Parliament and of the Council on public procurement (Amendments 469-763), 2011/0439(COD). 
See similarly, Amendment No. 23 Opinion of the Committee on the Environment, Public Health and 
Food Safety for the Committee on the Internal Market and Consumer Protection on the proposal for 
a directive of the European Parliament and of the Council on public procurement (COM(2011)0896), 
2.8.2012. Furthermore, direct private participation would be allowed only in specific forms, as was 
included for institutionalized cooperation. Amendment No. 3 Committee on Employment and Social 
Affairs, Opinion of the Committee on Employment and Social Affairs for the Committee on the Internal 
Market and Consumer Protection on the proposal for a directive of the European Parliament and of the 
Council on Public procurement, 2011/0438(COD). Amendment 83 Committee on the Internal Market 
and Consumer Protection, Report on the proposal for a directive of the European Parliament and of the 
Council on public procurement (COM(2011)0896, 11.1.2013.
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the exemption for horizontal cooperation.’74 Following this conclusion, it paradoxically 
refers to the fact that ‘no private service provider is placed in a position of advantage vis-
à-vis its competitors’.75 As Wiggen concludes ‘[t]hese concerns have, however, apparently 
had to give way for increased flexibility on the hands of mixed capital contracting 
authorities’.76 This means that this extension further blurs the relationship between EU 
public procurement law and non-institutionalised cooperation by extending the right 
to self-organisation without any type of justification. To reconcile this tension, it is 
recommended that no direct private participation is included unless the participation is 
competitively selected, which was further discussed in Chapter 6, Section 6.6. 

3.3. The commercial freedom of the cooperation
 
The third and final criterion of the non-institutionalised exemption allows the 
participating contracting authorities to perform on the open market less than 20% of 
the activities concerned by the cooperation.77 Prior to the 2014 Directives on public 
procurement, the CJEU did not specifically address the commercial activities of a non-
institutionalised cooperation in its case law. Given the impact of such activities on 
competition on the market, it is a positive attempt of the EU legislature to explicitly 
limit contracting authorities in the extent to which they can perform services for non-
participating contracting authorities. The effect of such service provision can influence 
competition on the market and raise state-aid concerns, as considered in Section 6.6. of 
Chapter 6. Nevertheless, service provision for economic operators would fall outside of 
the scope of this exemption, because activities for those parties are ‘not concerned by 
the cooperation’.78 

The EU legislature’s drafting of this article, nevertheless, leaves room for legal uncertainty 
on the question regarding the activities to which this criterion refers. Firstly, it can 
be doubted whether this article refers to the individual activities of each contracting 
authority or if it refers to their joint activities on the market. Directive 2014/24/EU 
is silent on this issue. The article appears to refer to the latter, but its obvious roots 
in the activities criterion of the institutionalised exemption would point in the 
other direction.79 Problematically speaking, however, the former would require that 
cooperating contracting authorities need to balance their activities to ensure that this 
percentage is not exceeded, which places a significant administrative burden on those 
authorities. Secondly, the wording of this article reads that it must concern less than 20% 
of all the activities provided on the market. This would be a nearly impossible task for 
contracting authorities, because it would require them to be continuously aware of their 
own market share. It does, nevertheless, substantially create additional potential for 
market distortion, because the individual activities of contracting authorities providing 

74 Recital No. 32 Directive 2014/24/EU.
75 Recital No. 32 Directive 2014/24/EU.
76 Wiggen 2014, p. 90.
77 Article 12(4)(c) Directive 2014/24/EU. 
78 Article 12(4) (c) Directive 2014/24/EU.
79 The EU Commission also used the phrase ‘in terms of turnover’ in Article 11(4)(c) Proposal for Directive 

No. 896, which appears to confirm this as well. 
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the same services but outside of the cooperation would be added to this restriction of 
20%. Given these uncertainties, it appears right to assume that this criterion refers to the 
activities of the cooperation itself, of which 20% can be provided in the open market. 
In any event, this criterion limits the individual entrepreneurial freedom of contracting 
authorities. As a consequence, it provides ‘an important safeguard against possible 
negative effects the provision might otherwise have on competition’.80 This percentage of 
20% creates the same tension as discussed before in the context of the institutionalised 
exemption, which was discussed in Chapter 6, Section 4.2.2.2.

3.3.1. Tension & reconciliation: the considerations governing the cooperation

Interestingly enough, the inclusion of this criterion in Article 12 Directive 2014/24/EU 
is contrary to the EU Commission’s proposal, which – again – attempted to limit the 
effects of this exemption on the market. In this respect, the EU Commission considered 
more generally: ‘Therefore, in principle, the cooperating partners should not perform 
activities on the market as part of the cooperation. In other words the cooperation 
agreement should not include activities to be offered on the open market.’81 

Whilst agreeing with this statement, I would additionally argue as discussed above 
that other commercial activities, which fall outside the scope of a non-institutionalised 
cooperation, by individual contracting authorities could also substantially affect the 
implementation of a cooperation. For practical reasons, however, it appears difficult 
to completely shield such activities performed by individual contracting authorities 
from influencing the considerations according to which the cooperation takes place. 
Nevertheless, the EU Commission still is more lenient by accepting that ‘where, for 
practical reasons, such complete exclusion would go against the general public interest 
governing the cooperation (e.g. economically reasonable use of resources), a strictly 
ancillary and marginal activity with entities not participating in the cooperation might 
be acceptable (e.g. reasonable use of incidental spare capacities).’82

I concur with this statement, because a complete ban on all commercial activities 
of contracting authorities as part of the cooperation would be too stringent. Taking 
this into account, the proposal of the EU Commission for 10% of activities, therefore, 
seemed more suitable.83 However, this call for marginality is not achieved by allowing 
20% of the activities to be commercial. This was also discussed in Section 4.2.2.2 of 
Chapter 6 in relation to the activities criterion of the institutionalised exemption. The 
fact that this percentage was doubled in the final drafting of the 2014 Directives on 
public procurement further draws attention to the fact that the CJEU has questioned 
this problematic situation if one draws a parallel with the institutionalised exemption 

80 Wiggen 2014, p. 90. See for an opposite view, Caranta 2015, p. 445.
81 EU Commission 2011c, pp. 13-14.
82 EU Commission 2011c, p. 14.
83 A variety of percentages had been proposed: Amendment No. 558 (10%→ 20%) or Amendment No. 559 

(10% → 15%) Committee on the Internal Market and Consumer Protection, Draft report on the proposal 
for a directive of the European Parliament and of the Council on public procurement (Amendments 469-
763), 2011/0439(COD).
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in which a similar requirement is made. The Court stated in Stadt Halle ‘that the 
relationship between a public authority which is a contracting authority and its own 
departments is governed by considerations and requirements proper to the pursuit of 
objectives in the public interest. Any private capital investment in an undertaking, on 
the other hand, follows considerations proper to private interests and pursues objectives 
of a different kind.’84 

This means that the CJEU assumed that the performance of commercial activities 
pursues different considerations and does not allow these entities to blur the lines of 
cooperation in the public interest. It distinguishes between the interests of contracting 
authorities and private entities. This presumption is based on the type of activities that 
these entities perform. It appears that the Court followed the reasoning that third parties 
are commercial and therefore pursue commercial activities. Contracting authorities 
performing commercial activities would need to take on a similar mind-set. It therefore 
becomes clear that it is inconsistent to assume that commercially active contracting 
authorities would still be able to adhere to the requirement that their cooperation must 
be ‘governed solely by considerations relating to the public interest’. Furthermore, it 
creates a clear tension with the previous criterion, which requires the cooperation to be 
‘governed solely by considerations relating to the public interest’.

Finally, the percentage of 20% is calculated in a way that is similar to the calculation 
in relation to the institutionalised exemption. The percentage needs to be based on the 
average total turnover, or in the absence of such data, an appropriate alternative activity-
based measure. The latter could include the costs incurred by the relevant legal person 
or contracting authority with respect to services, supplies and works for the three years 
preceding the contract award. If both these methods are not available, because of the 
date on which a separate entity is created or has commenced its activities, or because 
its activities were reorganised, it is sufficient to show that the measurement of activity is 
credible, particularly by means of business projections.

This means that the commercial freedom of the cooperation has been limited by the 
introduction of this criterion by the EU legislature. The uncertainty relating to its 
interpretation raises questions in relation to its enforceability in practice. Furthermore, 
the substantial number of commercial activities causes friction with the requirement to 
provide cooperation based on considerations in the public interest. As a consequence, it 
is unclear how a non-institutionalised cooperation with direct private participation in 
the relevant contracting authorities, who are also substantially active on the free market, 
can ensure that the cooperation pursues objectives in the public interest and that no 
third party is granted a competitive advantage. 

84 CJEU, 11 January 2005, Stadt Halle, par. 50.
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4. CONCLUDING REMARKS 

This chapter considered the nexus between non-institutionalised cooperation and 
EU public procurement law. Despite the importance of the type of cooperation, the 
recognition of this exemption only came in 2009, when the CJEU ruled in Commission v 
Germany. The Court clarified that its relationship had to be construed as an exemption. 
The specific criteria of this exemption were the subject of much debate, given the 
absence of clarity in the Court’s case law and the reference to vague terminology. 
As a consequence, it provides an exemption to the rules and objectives of EU public 
procurement law. This exemption, which has grown in scope over the years, therefore 
allows a public contract or concession contract that would normally require a call for 
competition, to be directly awarded, which in effect could otherwise be discriminatory.

Similar to the rationale of the institutionalised exemption, the rationale of this 
exemption lies in the balancing act between the effectiveness of EU public procurement 
law and the right to self-organisation. The approach of the CJEU has been to interpret 
the institutionalised exemption through an organisational approach in a strict manner. 
In this context, I have argued that this strictness is required in view of the importance of 
achieving the objectives of EU public procurement law. The right to self-organisation, 
as a justification, provides the boundaries of this exemption. 

Despite the fact that there have not been many CJEU cases on this subject, they have had 
some influence on legal certainty. In addition, the EU legislature has also provided legal 
certainty by confirming the criteria in relation to the non-institutionalised exemption, 
which can be seen as a step towards clarifying this exemption. Unfortunately, however, 
this codification has been less prescriptive in providing what the content of these criteria 
is, meaning that there is much room for different interpretations. Pivotal concepts 
still require further clarification. For instance, ‘objectives in the public interest’ are 
traditionally interpreted distinctly across the EU. 

Similar to the institutionalised exemption, the scope of this exemption has also 
been extended by loosening the concept of genuine cooperation by not requiring 
that all cooperating parties must contribute in the same manner to a collaboration. 
Additionally, a non-institutionalised cooperation does not need to be based on the 
same public task, but the public services that contracting authorities need to perform 
may be complementary. Flexibilisation has also meant that the commercial nature of 
these types of collaboration has been expanded. Third parties can hold share capital in 
the collaborating contracting authorities and individual contracting authorities are also 
allowed to perform the activities of the cooperation on the free market, as long as this 
does not surpass a percentage of 20%. This chapter has discussed the tensions caused by 
these developments. It has meant that the non-institutionalised exemption is left with an 
incoherent set of criteria, which decreases the level of legal certainty. Reconciliation can 
be found by competitively selecting such participation. Furthermore, and consistently 
with the recommendations in the context of institutionalised cooperation, reconciliation 
can be found by diminishing the market activities of such a cooperation to 10%.
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CHAPTER 8

Cooperation based on an exclusive right & 
EU public procurement law

This chapter discusses the nexus between cooperation based on an exclusive right and 
EU public procurement law.1 I will analyse this type of cooperation based on how this 
relationship has been shaped by law and in the case law of the CJEU and the Dutch 
courts, and by assessing whether reconciliation of the legal tensions in this relationship 
is necessary. 

1. THE EXCLUSIVE RIGHT EXEMPTION

As briefly introduced in Chapter 3, contracting authorities often wish to rely on other 
entities including other contracting authorities for the provision of a service. In addition 
to institutionalised and non-institutionalised cooperation, exclusive rights can also be 
used to accommodate this desire for cooperation. When applied in a certain market, an 
exclusive right creates a monopoly for a single entity, which can be a public authority or 
a third party active in the market. Alternatively, market intervention can occur through 
special rights, which limit the number of providers to a select group, thereby creating 
an oligopoly.2 More often than not, the reason for these types of state intervention in a 
market is that a service allegedly would not be provided in a suitable manner in society. 
The justifications underlying these rights are found in relation to the need to ensure 
the affordability, accessibility and quality of service provision.3 Furthermore, exclusive 
rights are used to ensure that contracting authorities can gain a certain level of control 
over the service operator chosen, and consequently, how it offers its services in the 
market. Contracting authorities therefore limit the potential partners to cooperate with. 
In the following, I will only consider cooperation based on exclusive rights, because 
those rights have a specific relationship with EU public procurement law.4

1 Interestingly enough, this exemption has not been dealt with in great length in literature. Nevertheless, 
see general discussions in Pijnacker Hordijk 2005; Drijber & Stergiou 2009; Szydto 2011; Manunza & 
Berends 2014; Skovgaard Ølykke 2014; Arrowsmith 2014, and in Dutch literature, Manunza 2001; Pinto 
& Hoek 2007; Pijnacker Hordijk 2009; Van Hulsteijn 2012; Essers 2017; Dibbits 2016; Essers & Lombert 
2017. 

2 Bovis 2016, p. 551. 
3 This argumentation is also often used in the sphere of public service obligations in relation to state aid law. 

For a critical review, Nicolaides 2003, pp. 561-573; Travers2003, pp. 387-392.
4 This discussion does not delve into exclusive rights in the utilities sector. These rights fulfil a different 

role, because they can ensure that an entity must be regarded as a ‘contracting authority’ under Article 4 
Directive 2014/25/EU. Also see Recital No. 20 Directive 2014/25/EU. 
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Even though their popularity appears to be decreasing, exclusive rights are used for 
a variety of services in the Member States.5 In the Netherlands, waste management, 
and more particularly household-waste collection, is a prime example for which Dutch 
municipalities include an exclusive right in their Algemene Plaatselijke Verordening 
(local bylaws).6 This exclusivity aims to ensure that citizens, who live in less economically 
viable areas, can still count on this service on a weekly basis. This is also true for other 
Member States, who have long relied on exclusive rights in this sector.7 Road transport, 
student transport, parking maintenance, green space management, road signage, 
sheltered workshops or internal water transport are often left to a single provider.8 
In the sphere of public procurement, the Dutch website TenderNed, which allows 
contracting authorities to, amongst other things, publish the announcements of their 
public procurement procedures, was granted an exclusive right in the Aanbestedingswet 
2012 (Dutch Public Procurement Act 2012).9 This platform was established, because 
private entities could allegedly not ensure the required price, consistency, quality and 
accessibility of this service.10 These examples are examples of exclusive rights that can be 
granted to public authorities or third parties active in the market. In this chapter, I will 
only consider exclusive rights that are granted to either of these entities, as long as they 
can be considered as contracting authorities.

2. THE CRITERIA OF THE EXCLUSIVE RIGHT EXEMPTION

Despite various public procurement reforms at EU level, the wording of the exclusive 
right exemption has not been altered substantially, meaning that there are not many 
legal sources that are helpful to interpret the exclusive right exemption. Furthermore, 
neither has it been subjected to much litigation before the CJEU or Dutch courts when 
compared to the institutionalized and non-institutionalized exemptions.11 This has not 
been caused by an absence of legal uncertainty. Most importantly, this exemption is 
still riddled with uncertainties for cooperating contracting authorities and allegedly 
aggrieved third parties wishing to contest cooperation based on exclusive rights. In 
the following, the criteria of this exemption are discussed in the context of EU public 
procurement law, and the CJEU’s and Dutch Court’s case law, which have further 

5 Van Hulsteijn 2012, p. 43; Arrowsmith 2014, p. 531.
6  Not surprisingly, the most prominent Dutch cases on this subject concern waste collection. Hoge Raad 

(Supreme Court), 18 November 2011, AVR/Westland and Gerechtshof Arnhem-Leeuwarden (District 
Court), 3 September 2013, Fryslân Miljeu.

7 Weltzien 2005, pp. 250-251.
8 See, for instance, the exclusive rights granted by the City of Amsterdam. City of Amsterdam 2016. Also 

see Article 20 Directive 2014/24/EU on sheltered workshops. Road signage services are often assigned to 
the Royal Dutch Touring Club (‘ANWB’). 

9 Art. 2.62(2) Aanbestedingswet 2012 (Dutch Public Procurement Act 2012). Parl. Docs., 2009-2010, 32 440, 
No. 3, pp. 71-72.

10 In this respect, also see the dismissed complaint presented to the EU Commission by competitors, 
EU Commission 2014. This case is currently pending at the General Court, Case T-138/15, 
Aanbestedingskalender and Others v EU Commission.

11 Limited examples at EU level stem from CJEU, 10 April 2008, Termoraggi; CJEU, 10 November 1998, BFI/
Arnhem; CJEU, 18 December 2007, Correos. In the Netherlands, the Dutch Supreme Court has ruled once 
on this exemption in Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland.
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interpreted them, and their relationship with the right to self-organisation and self-
supply.

2.1. The need for a public service contract

As the wording from Article 11 Directive 2014/24/EU clearly states, the exclusive right 
exemption only applies to awards of public service contracts. This means that it must 
be a service ‘contract for pecuniary interest concluded in writing between one or more 
economic operators and one or more contracting authorities and having as their object 
the execution of works, the supply of products or the provision of services.’12 Hence, 
public supply and works contracts are excluded from its remit. For this reason, in Teckal 
the CJEU was not able to apply the exclusive right exemption, because the scrutinized 
award of contract concerned the supply of gas in relation to heating services.13 As a 
consequence, this criterion had not been met, because the applicable Directive 93/36/
EEC did not contain a similar exemption. 

2.1.1. Tension & reconciliation: no justification for this limitation

The reference to public service contracts is a substantial limitation of this exemption’s 
scope. There is, however, no particular reason to uphold this limitation for public works 
and supply contracts other than the unlikely desire of the EU legislature to not allow all 
types of contracts to be exempted from the obligations of Directive 2014/24/EU, given 
the exemption’s potential to distort competition in the relevant market.14 

Since the coming about of the previous Directive 2004/18/EC, it has become common 
to believe that the subject matter of public contracts does not warrant a different EU 
public procurement regime. In the 2004 reforms, this was the main reason underlying 
the unification process of Directive 92/50/EEC (services), Directive 93/36/EEC (supply) 
and Directive 93/37 (works) into a single Directive on public procurement.15 One of the 
objectives at the time was to assimilate the rules applicable to public works, supply and 
service contracts. Directive 2014/24/EU has since then upheld this consistent approach. 

Furthermore, it causes inconsistency in the application of the right to self-organisation, 
which would not only merit the exemption of service contracts, but also works and 
supply contracts even though the need to cooperate between contracting authorities 
for these substance matters seems less pressing. It will, however, be discussed below 
that the need for this exemption has faded over the years, which poses the question of 

12 Article 2 (5,6,9) Directive 2014/24/EU. This definition was further discussed in Chapter 2, Section 3.2.
13 CJEU, 18 November 1999, Teckal, par. 40; CJEU, 11 May 2006, Carbotermo, par. 46. Opinion of A-G Stix-

Hackl, 14 September 2006, Commission v Ireland, par. 113-116. C-532/03. 
14 Arrowsmith first raised this issue: Arrowsmith 2014, p. 532.
15 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of 

public service contracts. Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of 
procedures for the award of public works contracts. Directive 93/36/EEC of 14 June 1993 coordinating 
procedures for the award of public supply contracts.
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its necessity. However, if this discussion is not taken into account, the extension of this 
exemption’s scope is desirable.

2.2. The recipient contracting authority 

The second criterion of the exclusive right exemption requires that the public service 
contract must be awarded to a contracting authority. The 2004 reforms of the Directives 
on public procurement have clarified that awards to ‘associations of contracting 
authorities’ also fall into this category.16 This addition appears to be a clarification 
for practice rather than an extension of the exemption’s scope, because most of these 
associations would have individually classified as contracting authorities themselves. 
This means that this criterion relies on the definition of contracting authority, which 
was discussed in Section 3.1 of Chapter 2. Consequently, it is clear that both public 
authorities, which are not contracting authorities, and economic operators, which 
operate in the commercial market, are excluded from this exemption, even though they 
might have indeed been granted an exclusive right.17 This is in line with the right to self-
organisation, which does not allow the direct preferential treatment of third parties in 
order to avoid distortions of competition in the market. Furthermore, this also stresses 
again that not all types of exclusive rights fall under this exemption.

Knowing the impact of exemptions on the competitive nature of a market, the 
EU Commission argues that the purpose of this criterion is to ensure ‘competitive 
procurement in downstream markets, since the contracting authority enjoying the 
exclusive right has to comply with the EU Public Procurement Directives for its own 
purchases’.18 The provision of a service can therefore be transferred based on a public-
service contract, but the purchases relating to this performance activity must comply 
with Directive 2014/24/EU. This also exemplifies that it concerns a seconded form of 
performance with a contracting authorities’ own resources for which the effects on 
competition, which was argued for in line with the right to self-organisation, must be 
kept to a minimum. In Section 4.1.1. of Chapter 6, I have argued in favour of extending 
the obligation that all cooperating partners must be contracting authorities in order to 
be covered by the institutionalised exemption. 

2.2.1.  Tension & reconciliation: direct private participation in a contracting 
authority

The exemption of a public service contract can cause tension with the right to self-
organisation due to direct private participation in bodies governed by public law. I have 
dealt with this tension in more detail in Chapter 6 and Chapter 7 and here refer to those 
discussions in which I considered such participation in relation to institutionalised 
and non-institutionalised cooperation. In summary, the exempted award of contract 

16 Article 18 Directive 2004/18/EC.
17 Arrowsmith 2014, p. 532.
18 EU Commission 2011c, p. 19.
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provides an unjustified competitive advantage for the third parties that hold a direct 
private participation. It hampers competition in the market and goes against the nature 
of the rules and objectives of EU public procurement law. 

Given the above, it is interesting to note that Directive 2014/23/EU on the award of 
concession contracts has further impeded the right to self-organisation. In addition 
to the exclusive right exemption for contracting authorities or associations thereof, 
Article 10(1) states: ‘This Directive shall not apply to services concessions awarded 
to an economic operator on the basis of an exclusive right which has been granted in 
accordance with the TFEU and Union legal acts laying down common rules on access to 
the market applicable to activities referred to in Annex II.’ This article extends the reach 
of the exclusive right exemption to beyond what the right to self-organisation can justify 
by placing third parties in a favourable position. Particularly given the absence of any 
substantive justification, it goes without saying that including such a phrase would not 
be beneficial for Directive 2014/24/EU. 

As will be discussed in Section 3 of this chapter, interestingly enough, the need for 
a competitive procedure of an exclusive right in relation to the final criterion of this 
exemption can reconcile this tension. It therefore resembles the conclusion that was 
drawn in relation to the institutionalised and non-institutionalised exemption regarding 
direct private participation.

2.3. The definition of an exclusive right

The third condition of the exclusive right exemption requires that – unsurprisingly – it 
must concern a cooperation that is built upon an ‘exclusive right’.19 However, Directive 
2014/24/EU does not provide further insight into the characteristics of such a right, 
but it is safe to assume that it must at least grant exclusive permission to a contracting 
authority to engage in a specific activity.20 It also clarifies that special rights that are 
limited but not exclusive cannot warrant the application of this exemption. This is in 
line with the practical side of this exemption’s ratio, because competition could take 
place between multiple entities with special rights. 

Article 4(3) Directive 2014/25/EU does provide a definition of exclusive rights, but it 
serves a different purpose, which is to define the ratio personae of this Directive: ‘special 
or exclusive rights’ means ‘rights granted by a competent authority of a Member State 
by way of any legislative, regulatory or administrative provision the effect of which is 
to limit the exercise of activities defined in Articles 8 to 14 to one or more entities, 
and which substantially affects the ability of other entities to carry out such activity.’ 
Nonetheless, it is similar to the definition of Directive 2006/111/EC, which is aimed at 
providing financial transparency between public authorities and public undertakings: 
‘rights that are granted by a Member State to one undertaking through any legislative, 
regulatory or administrative instrument, reserving it the right to provide a service or 

19 Manunza 2001, p. 180. 
20 Drijber & Stergiou 2009, p. 827.
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undertake an activity within a given geographical area’.21 Even though both definitions 
are introduced in their own context, it is no coincidence that they are similar, because 
both seem to stem from Article 106(1) TFEU which addresses exclusive rights in EU 
primary law. Based on the previous definitions, the Aanbestedingswet 2012 (Dutch 
Public Procurement Act 2012) contains a slightly altered definition of an exclusive right 
(uitsluitend recht).22 This definition has been applied consistently in Dutch competition 
law and public procurement law: A right that is granted to an undertaking by the law or 
by a decision of a public authority and that limits the performance of a service or activity 
in a specific geographical area to this respective undertaking’ [translation W.A.]23 

This definition refers to ‘undertaking’, but it must be read in conjunction with Art. 2.24 
Aanbestedingswet 2012, which is the implementation of Article 11 Directive 2014/24/
EU and rightly refers to ‘contracting authorities and associations of contracting 
authorities’. This definition again ensures that not all types of exclusive rights can lead 
to an exemption of an award of a public service contract. It thus provides a substantial 
limitation to the scope of this exemption. For one, the Dutch definition requires that 
exclusive rights are to be understood as granting the recipient the right to perform a 
service in a specific geographical area without having to face competition from other 
service providers, because these competitors are not allowed to operate in this area. The 
question arises what the relationship of such a limitation is with Article 11 Directive 
2014/24/EU, which does not explicitly require this. Interestingly enough, the required 
geographical limitation of exclusive rights has been subjected to scrutiny in the Dutch 
courts. In the previously discussed case of AVR/Westland, AVR, an entity active in 
the waste-management market, challenged whether HVC, a municipal cooperation, 
was allowed to process the collected household waste outside the municipal borders 
based on the exclusive right.24 In its assessment, the Dutch Supreme Court followed 
the conclusion of Advocate-General Keus, which stated that the exclusive right must 
indeed be geographically limited, but that it is sufficient that the household waste is 
collected within these municipal boundaries.25 As a consequence, the fact that the actual 
processing of this waste occurred outside the municipal borders did not mean that the 
exclusive right was not based on the law, because those activities were necessary in 
addition to fulfil the legal obligation for municipalities to collect household waste. In 
this respect, the Supreme Court considered that indeed Article 18 Directive 2004/18/
EC did not contain such a geographical limitation, and should therefore not restrict 
the application of the exclusive right in this particular case. However, it appears right 
to assume that exclusivity can only be granted in conjunction with the powers of a 

21 Art. 2(f) Directive 2006/111/EC on the transparency of financial relations between Member States and 
public undertakings as well as on financial transparency within certain undertakings. 

22 Parl. Docs, 2009-2010, 32 440, No. 3, p. 43; Art. 25a(b) Mededingingswet (Dutch Competition Act).
23 Article 1.1 Aanbestedingswet 2012 (Dutch Public Procurement Act 2012): ‘een recht dat bij wettelijk 

voorschrift of bij besluit van een bestuursorgaan aan een onderneming wordt verleend, waarbij voor die 
onderneming het recht wordt voorbehouden om binnen een bepaald geografisch gebied een dienst te 
verrichten of een activiteit uit te oefenen’.

24 Opinion of A-G Keus at the Dutch Trade and Industry Appeals Tribunal, 8 May 2017, AVR/Westland, par. 
2.19. In this case, this question was raised due to the definition of an exclusive right in Article 1 sub bbb 
Bao, which is the predecessor of the Aanbestedingswet 2012 (Dutch Public Procurement Act 2012).

25 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.4.2. Opinion of A-G Keus, 
18 November 2011, AVR/Westland, par. 2.13.
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public authority. For instance, this restricts a municipality to granting exclusive rights 
within its municipal borders (as it can only provide exclusivity for waste collection in 
them) and provides room for the national legislature to determine matters that are of 
national concern. More importantly, it appears right to conclude that the geographical 
limitation follows from the need for an exclusive right to comply with laws, regulations 
or published administrative provisions. In this respect, transparency as such is not 
sufficient, if the exclusive right is not clear and precise enough for the transparency to 
have an actual effect. This is discussed further in the sections below.

2.4.  The exclusive right must be pursuant to laws, regulations or published 
administrative provisions

The fourth requirement of the exclusive right exemption is that the exclusive right must 
be ‘pursuant to laws, regulations or published administrative provisions’. This criterion 
aims to ensure that the exclusive right is made ‘public’ by requiring that it is stipulated 
in laws, regulations or published administrative provisions. In Termorragi, the CJEU 
confirmed, but not further explicated, this criterion of the exclusive right exemption.26 
The case of BFI/Arnhem did provide further clarity. In this case, BFI claimed that the 
municipality of Arnhem had illegitimately excepted itself from observing the obligations 
of EU public procurement law laid down in Directive 92/50/EEC. It concerned the 
award of a contract to ARA, which would be the entity put in charge of refuse collection 
within the borders of this municipality. However, the municipality claimed that it had 
rightfully been exempted from this obligation based to the exclusive right exemption. 
The Dutch Supreme Court decided to issue preliminary questions to the CJEU in 
this case, but they did not relate to the conditions of the exclusive right, but to the 
definition of a ‘body governed by public law’, discussed in Chapter 2, Section 3.1.2.27 
The relevant judicial reasoning must therefore be derived from the national procedure 
prior to these preliminary questions. In these proceedings, the Arnhem Court of 
Appeal had overturned the preceding District Court’s ruling, which had concluded 
that the exclusive right had been granted wrongly. In this case, the Court of Appeal 
‘took the view that, under the Environmental Protection Act (Wet Milieubeheer), the 
municipalities are under the obligation to ensure that household refuse is collected. 
In order to discharge this obligation, they appointed ARA, by orders of 6 and 28 June 
1994, as sole operator responsible for waste collection. They also expressly amended 
their regulations on waste, which specifically grant ARA an exclusive right, since they 
prohibit any other body from collecting household refuse without the prior authority of 
the municipal council’ [translation by W.A.].28 

Given the fact that the CJEU was not asked to consider this conclusion and the Dutch 
Supreme Court sided with the Arnhem Court of Appeal, this supported the municipality 
in its interpretation of the exclusive right exemption. It was not obligated to award the 
relevant service contract through a public procurement procedure. The obligation 

26 CJEU, 10 April 2008, Termoraggi SpA v Comune di Monza, par. 24-25.
27 CJEU, 10 November 1998, BFI/Arnhem.
28 Gerechtshof Arnhem (Court of Appeals), 25 June 1996, BFI/Arnhem, p. 753.
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of Dutch municipalities to collect household refuse and the subsequent stipulation 
regarding an exclusive right in their local bylaws was therefore sufficient to fulfil this 
criterion. This means that the exclusive right in this case complied with ‘administrative 
provisions’, because it had been transposed into a local bylaw. This has since become the 
standard route for Dutch municipalities to entrust their exclusive rights.

Finally, the Arnhem Court of Appeal in BFI/Arnhem also clarified that the exclusive 
right did not need to be granted prior to the award of contract. This could occur 
simultaneously.29 This seems to be an interpretation that would also hold up under 
higher judicial scrutiny, because it would seem too onerous to require two separate 
entrustments, as long as national procedures would allow for remedies to challenge the 
awarded contract if the exclusive right had been awarded incorrectly. 

Generally speaking, the case of BFI/Arnhem illustrates that the subject of an act of 
entrustment is a broad category that accommodates the right to self-organisation. It 
includes local bylaws, regulations, administrative provisions such as circulars and 
guidelines, and Acts of Parliament.30 In the Netherlands, the Explanatory Memorandum 
of the Aanbestedingswet 2012 (Dutch Public Procurement Act 2012) confirms this variety 
by referring to ‘wetten in formele zin of ander wettelijk voorschrift tot een vergunning 
of andersoortig besluit van een bestuursorgaan’.31 

The substance of such entrustment may be broad, but the process of the 
entrustment must, nonetheless, occur in a procedurally correct manner that abides 
by the principle of transparency. More importantly, as Article 18 Directive 2014/24/
EU prescribes, the administrative provisions have to be ‘published’, whereas laws 
and regulations by nature already fulfil this principle. In practice, this means that, 
irrespective of the chosen method of enactment, they must be sufficiently accessible 
for the general public. Because the exclusive right must be based on a published law, 
regulation or administrative provision, it is safe to argue that the general public must 
be enabled to be sufficiently aware of the entrustment of such a right. Furthermore, 
it is also argued that the wording of an exclusive right must be sufficiently clear and 
precise. As a consequence, I argue that an exclusive right must state (1) the recipient of 
the right, (2) the service concerned, and (3) its geographical limitation.32 Alternatively, 
transparency becomes a hollow concept. This is illustrated by a case before the Dutch 
District Court of Gelderland, which considered this interpretation, when it concluded 
a case on the exclusive right exemption, which focussed on this entrustment process.33 
In this case, various municipalities had decided in the meetings of their Council of 
Aldermen to award public service contracts for the separation of plastic from general 
waste to an economic operator called ‘Afvalsturing Friesland N.V.’ The Court concluded 
that ‘administrative provisions’ in Article 11 Directive 2004/18/EC must be interpreted 

29 Manunza & Berends 2014, par. 370.
30 Arrowsmith 2014, p. 532.
31 Parl. Docs, 2009-2010, 32 440, No. 3, p. 43.
32 Also see the Explanatory Memorandum, Aanbestedingswet 2012 (Dutch Public Procurement Act 2012), 

which requires the recipient and the content of a service to be included in the administrative provision, 
law or regulation. Parl. Docs, 2009-2010, 32 440, No. 3, p. 43.

33 Rechtbank Gelderland (District Court), 29 July 2015, AVR/Westland.
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as constituting rules that are generally binding (in Dutch administrative law referred to 
as algemeen verbindende voorschriften), such as local bylaws, which are transparently 
announced to the public and should potentially be open to administrative objection or 
appeal. The internal decisions of a municipal council, however, are only published on 
the municipal websites and are not open to appeal or objection.34 The Court therefore 
did not exempt the award of contract from the scope of the EU public procurement 
rules, because no exclusive right had been entrusted pursuant to laws, regulations or 
published administrative provisions.

2.5. The crux of this exemption: ‘which is compatible with the Treaty’

The laws, regulations or published administrative provisions, discussed in the previous 
sections, must be compatible with the Treaty (in other words: the TFEU).35 This final 
criterion appears to have created the greatest legal uncertainty in practice, given the 
absence of much EU legislative or judicial guidance. When considering the required 
compatibility with the TFEU, it merits – at least – scrutiny of the fundamental freedoms 
enshrined in Article 49 and 56 TFEU and the competition and state-aid provisions 
in Articles 101, 106, 107 and 108 TFEU.36 The relevance of the two fields of law was 
contested, nevertheless, in the Dutch case of AVR/Westland, which will be discussed at 
greater length in Section [...]. The Hague District Court first considered that Articles 
43 and 49 EC could not be restricted, because the exclusive right exemption would 
also exclude the application of the free movement rules in addition to the EU public 
procurement rules. It is not surprising however – due to the permanent applicability of 
the TFEU and the absence of any reference to such limitation – that the Dutch Supreme 
Court did not adopt the approach of the District Court and applied the interpretation 
of The Hague Court of Appeal, which amongst other things assessed the compatibility 
of the free movement articles.37 

In the following, I will discuss the requirement that laws, regulations or published 
administrative provisions stipulating the exclusive right be compatible with the TFEU. 
Some confusion was raised in relation to this aspect by the Noord-Holland District 

34 Rechtbank Gelderland (District Court), 29 July 2015, AVR/Westland, par. 4.7. Also see, Gerechtshof 
Arnhem-Leeuwarden (Court of Appeals), 3 September 2013, Fryslân Miljeu.

35 Rechtbank Noord-Nederland (District Court), 19 June 2015, Afvalsturing Friesland, par. 4.12.
36 Manunza 2001, pp. 185-186. The role of the competition and state-aid articles will not be discussed in 

detail. It is interesting to note, however, that in BFI/Arnhem, the CJEU referred to the risk of abuse of 
this exemption by public authorities to shield exclusive service providers from the influence of EU public 
procurement law. The Court particularly expressed the importance of addressing evasion of competition 
by public authorities, but also found that Article 85 EC (now 106 TFEU) performed the role of banning 
out such behaviour. The Court stated that ‘it is of no avail to object that, by recourse to Article 6 of 
Directive 92/50, the contracting authorities could evade competition from private undertakings which 
considered themselves capable of meeting the same needs in the general interest as the entity concerned. 
The protection of competitors of bodies governed by public law is already assured by Article 85 et seq. of 
the EC Treaty since the application of Article 6 of Directive 92/50 is subject to the condition that the laws, 
regulations or administrative provisions on which the body’s exclusive right is based must be compatible 
with the Treaty.’ CJEU, 10 November 1998, BFI/Arnhem, par. 45.

37 Gerechtshof ‘s-Gravenshage (Court of Appeals), 15 December 2009, AVR/Westland, par. 5.2. Also see the 
case at first instance: Rechtbank ‘s-Gravenhage (District Court), 25 August 2009, AVR/Westland.
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Court in 2015 in relation to a substantive test of this article. In Fryslân Miljeu, discussed 
in the previous section, the appellants argued that the entrustment of this exclusive right 
constituted a violation of the freedom of services, a violation of transparency obligations 
that required the announcement of a call for tenders, and more particularly, a violation 
of the obligations stemming from Regulation No. 1013/2006 on the shipping of waste. 
The Court dismissed these claims by concluding that it was the ‘published law, regulation 
or administrative provision’ that must be compatible with the TFEU, rather than the 
exclusive right itself. It derives this conclusion from a grammatical reading of the 
Directives in which the Dutch version clearly refers to bepalingen (provisions) instead 
of an uitsluitend recht (exclusive right). The English version of the Directive would seem 
to leave room for an alternative interpretation, because ‘which is compatible with the 
Treaty’ is placed after ‘an exclusive right which they enjoy pursuant to a published law, 
regulation or administrative provision’. It is argued here that this makes no difference, 
because the exclusive right is included in the published law, regulation or administrative 
provision. Furthermore, the Aanbestedingswet 2012 (Dutch Public Procurement Act 
2012) also refers to the compatibility of the right itself in Article 2.24 by referring to 
‘mits dit uitsluitend recht verenigbaar is met het Verdrag betreffende de werking van de 
Europese Unie’.

In the following, I will also consider the more recent – and often forgotten – requirement 
that the selection process of the exclusive provider also be compatible with the TFEU. 
I will particularly focus on the Betfair exemptions, given their alleged relationship with 
the institutionalised exemption. It could be argued that this requirement goes beyond 
the scope of the exclusive right exemption, but I argue that it must become an integral 
part of the assessment of this exemption.

2.5.1. First requirement – the exclusive right itself as an obstacle to trade

Whereas many issues surrounding the exclusive right exemption are unclear, it 
is standing case law of the CJEU that the existence of an exclusive right in a market 
constitutes – at least – a restriction to trade.38 This has been confirmed in the extensive 
jurisprudence of the Court on the use of exclusive rights. In Liga Portuguesa, the Court 
ruled most clearly in relation to legislation concerning gambling monopolies that 
limited the number of online service providers in Portugal that ‘[i]t is accepted that the 
legislation of a Member State which prohibits providers such as Bwin, established in 
other Member States, from offering via the internet services in the territory of that first 
Member State constitutes a restriction on the freedom to provide services enshrined in 
Article 49 EC [...].’

It is clear that Article 49 and 56 TFEU require in particular that the principles of 
non-discrimination, equality, transparency, mutual recognition and proportionality 

38 See recently CJEU, 3 June 2010, Ladbrokes, par. 16; CJEU, 8 September 2009, Liga Portuguesa, par. 52. 
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are respected.39 In its case law, the CJEU refers frequently to different measures, such 
as ‘limited authorisation schemes’, ‘exclusive rights’ or ‘licenses’, that aim to provide 
exclusivity to a single provider. The inconsistency of the Court’s language has been 
discussed at length in literature.40 From these discussions, it is clear that the Court is 
more interested in the effects of the measure on the internal market in than the actual 
name or specific characteristics. This means that exclusive rights are deemed to be a 
broad substantive category, which can be awarded in various forms at the national level, 
but all have the characteristic of limiting trade.41 

Nonetheless, a restriction of these articles can be allowed if an express derogation in the 
TFEU applies, such as justifications based on official authority in Article 51 TFEU,42 or 
public policy, public security or public health in Article 52 TFEU.43 In addition to these 
standard derogations, the CJEU has developed ‘overriding reasons in the public interest’ 
that can also constitute a justification.44 Recognised justifications are found in consumer 
protection, the prevention of both fraud and incitement to squander money on 
gambling, the general need to preserve public order, ensuring road safety, and protecting 
workers.45 Contrarily, economic justifications cannot constitute an overriding reason.46 
As a consequence, it seems unlikely that the motive to cooperate and procure together 
appears sufficient as a justification, whereas the protection of the environment would 
seem more likely to be able to constitute such a justification.47 The EU Member States 
have discretionary power to determine these objectives and how to achieve them.48 
This discretion is limited by a proportionality test, however, which serves to ensure that 
the proposed means are proportionate to these objectives. Consequently, an exclusive 

39 Article 49 TFEU: ‘Within the framework of the provisions set out below, restrictions on the freedom of 
establishment of nationals of a Member State in the territory of another Member State shall be prohibited. 
Such prohibition shall also apply to restrictions on the setting-up of agencies, branches or subsidiaries by 
nationals of any Member State established in the territory of any Member State. [...]’ and Article 56 TFEU: 
‘Within the framework of the provisions set out below, restrictions on freedom to provide services within 
the Union shall be prohibited in respect of nationals of Member States who are established in a Member 
State other than that of the person for whom the services are intended. [...]’.

40 Stergiou 2011; Buijze 2011. 
41 Also see, Drahmann 2012, pp. 3-5 and Skovgaard Øllyke 2014, p. 9. Notice must be taken, however, of the 

requirements of a concession contract. If the exclusive right is awarded in this form, Directive 2014/23/
EU applies. 

42 This article states: ‘The provisions of this Chapter shall not apply, so far as any given Member State is 
concerned, to activities which in that State are connected, even occasionally, with the exercise of official 
authority.’

43 This article states in Section 1: ‘The provisions of this Chapter and measures taken in pursuance thereof 
shall not prejudice the applicability of provisions laid down by law, regulation or administrative action 
providing for special treatment for foreign nationals on grounds of public policy, public security or public 
health.’

44 See more extensively: Bernard 2013. 
45 CJEU, 8 September 2009, Liga Portuguesa, par. 55-56; CJEU, 27 March 1990, Rush Portuguesa Ldª v Office 

national d’immigration, par. 18; CJEU, 5 October 1994, Criminal proceedings against Johannes Gerrit 
Cornelis van Schaik, par. 19. 

46 CJEU, 6 June 2000, Staatssecretaris van Financiën v B.G.M. Verkooijen, par. 48. However, also see CJEU, 
12 July 2001, ANMC, par. 47. 

47 Arrowsmith 2014, p. 532.
48 CJEU, 6 November 2003, Gambelli, par. 63; Placanica, par. 47-48; CJEU, 8 September 2009, Liga 

Portuguesa, par. 59.
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right must serve the objectives of national legislation and cannot be disproportionate in 
relation to these objectives.49 

The case law of the CJEU has interpreted these exemptions in various cases.50 In Vlaamse 
Televisie Maatschappij, the CFI concluded that an exclusive right having been awarded to 
a single broadcaster with the goal of ensuring pluralism of the press, could be deemed to 
constitute a violation of the Treaty, because other alternative solutions, such as subsidies, 
with a lesser effect on competition were present.51 This provides difficulties for providers 
wanting to rely on the exclusive right exemption for waste collection when many 
alternatives exist, including other forms of cooperation or selection of a third party via 
a public procurement procedure. Furthermore, in Höfner, the CJEU concluded that if 
an exclusive provider of executive recruitment activities is not able to meet the required 
demand for such a service, it can also constitute an infringement of the TFEU.52 As a 
consequence, if a cooperation based on an exclusive right does not perform its duties 
sufficiently, it can result in a challengeable violation, although this will be hard to prove. 
Also, if the exclusive right is not sufficiently specified, it may constitute an infringement 
of the TFEU.53 It is interesting to note that secondary law also provides the boundaries 
of the exclusive right exemption’s use and thereby the application of this final criterion. 
In Correos, the CJEU considered Directive 92/50/EEC. The Court assessed whether 
EU law allowed public authorities to entrust, without regard to the rules governing 
the award of public service contracts, the provision of both reserved and non-reserved 
postal services to a public limited company whose capital was wholly state-owned by the 
State and is the provider of the universal postal service. Under Directive 97/67/EC that 
aimed to establish an internal market for postal services, Member States were allowed to 
reserve some postal services, meaning that the public procurement rules were exempted. 
According to the Court, nonetheless, ‘non-reserved postal services’ did require 
scrutiny, because the granted exclusive right would encompass all of the postal services, 
including non-reserved postal services, for the Spanish government.54 The exclusive 
right exemption, enshrined in Article 6 Directive 92/50 at the time, was complied with 
to the extent that Correos was a contracting authority, and the exclusive right was in fact 
entrusted to it. However, the Court concluded that the ‘national provision – assuming 
that it does confer on the national provider of the universal postal service the exclusive 
right to provide to public authorities the postal services that, pursuant to Article 7 of 
Directive 97/67, are not reserved, and to which this analysis is limited – is incompatible 
with the purpose of that directive.’55 The liberalization of the postal sector, therefore, did 
not allow for the award of such an exclusive right. Consequentially, the direct award of 

49 CJEU, 8 September 2009, Liga Portuguesa, par. 59; CJEU, 6 November 2003, Gambelli, par. 75, and CJEU, 
6 March 2007, Placanica and Others, par. 58. In this context, the CJEU has been willing to accept that 
limiting the number of gambling-service providers can be justified based on these overriding reasons of 
general interest in relation to casinos and online-gambling websites. Liga Portuguesa, par. 36. 

50 Bernard 2013.
51 CFI, 8 July 1999, Vlaamse Televisie Maatschappij, par. 122.
52 CJEU, 23 April 1991, Höfner.
53 CJEU, 11 April 1989, Silver Line. 
54 CJEU, 18 December 2007, Correos, par. 66. In this case, the institutionalized exemption did not apply, 

because Correos did not only perform services for the Spanish State but most of its services were for 
everyday consumers. CJEU, 18 December 2007, Correos, par. 58-62.

55 CJEU, 18 December 2007, Correos, par. 67.
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contract violated the fundamental freedoms.56 For this reason, the strict aspects of this 
requirement stemming from the TFEU imposes substantial limitations on the use of 
exclusive rights. 

2.5.2.  Tension & reconciliation: the forgotten second requirement – the selection 
of the exclusive provider 

Based on the statement of Advocate-General Cosmas, who referred to the phrase ‘on 
the basis of an exclusive right which it enjoys pursuant to a published law, regulation 
or administrative provision compatible with the Treaty’, it might be assumed that it is 
only the law, regulation or administrative provision that needs to be compatible with the 
TFEU.57 Quite on the contrary, however, the CJEU indeed extended the reach of the free 
movement articles in relation to exclusive rights in 2010.58 In Betfair, the Court ruled on 
the selection process of an exclusive provider in addition to the existence of an exclusive 
right itself as discussed in the previous sections. Most importantly, many contracting 
authorities currently underestimate the impact of this requirement on their use of the 
exclusive right exemption. 

In Betfair, the Court concluded that the principle of transparency, as a derivative of 
equality, is also applicable to the award or the extension of an exclusive right (referred 
to as a ‘license’ in this case).59 This Dutch case was triggered when an exclusive right 
for gambling services was directly granted to exclusive operators Stichting Nationale 
Sporttotalisator (‘Lotto’), the exclusive operator of the organisation of sports-related 
prize competitions, the lottery and numbers games and Scientific Games Racing B.V. 
(SGR), the exclusive operator of the organisation of a totalisator on the outcome of 
horse races. The Sporting Exchange Ltd (Betfair)’s request to provide these services in 
the Netherlands was consequently denied based on this exclusivity. 

In its answer to the second and third preliminary questions, when asked about the 
applicability of the transparency and equality requirements derived from the service 
concession case law of the CJEU from Telaustria, Comame and Eurawasser, discussed 
briefly in Section 2.1 of Chapter 2, and their applicability to exclusive rights the CJEU 
reasoned that: ‘even though the issue of a single licence is not the same as a service 
concession contract this does not, in itself, justify any failure to have regard to the 
requirements arising from Article 49 EC, in particular the principle of equal treatment 

56 In relation to the competition articles, the CJEU found that Article 86 EC (now Article 106(2) TFEU) 
could not provide a justification of an exclusive right for the provider of the universal postal service to 
provide such services for public authorities. For this reason it did not make any difference that Correos 
was burdened with the provision of a service of general economic interest, because Directive 97/67 had 
implemented Article 86(2) EC with regard to the possibility of reserving certain postal services to the 
provider of the universal postal service, but not to the extent that non-reserved postal services also fell 
under its scope. In addition, the exclusivity in relation to non-reserved postal services was not necessary 
to enable the universal postal service to be carried out under economically acceptable conditions. CJEU, 
18 December 2007, Correos.

57 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 49.
58 Drahmann 2012.
59 CJEU, 3 June 2010, Betfair.
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and the obligation of transparency, when granting an administrative licence such as that 
at issue in the main proceedings.’ Most importantly, the Court stated that the principle 
of transparency must be upheld in relation to such awards, ‘because [of] the effects 
of such a licence on undertakings established in other Member States and potentially 
interested in that activity are the same as those of a service concession contract.’60 
Consequently, the Court followed the opinion of Advocate-General Both by concluding 
that the principles of transparency and equality are a mandatory prior condition for 
the right of a Member State to award an exclusive right to an operator to carry on an 
economic activity.61 

Following this conclusion, an exclusive right must be based on objective, non-
discriminatory criteria known in advance. According to the CJEU, this prevents the 
situation that the authorities’ discretion is used arbitrarily, and it ensures that a judicial 
remedy is available to those who are affected by a restrictive measure.62 Consequently, the 
principle of transparency requires that the objective criteria, which enable the Member 
States’ competent authorities’ discretion to be defined, must be sufficiently advertised.63 
It is clear that transparency in relation to the exclusive right exemption does not only 
mean publication of the law, regulation or administrative provision. For this reason, 
the CJEU concluded that direct awards of exclusive rights are in essence not allowed by 
the TFEU and must instead spark competition, even though the exact procedure is not 
prescribed.64 According to the EU Commission, this is in line with the principle of non-
discrimination, which requires that no private entity is placed in a position that is more 
favourable than that of its competitors. The Commission states that is ‘difficult to see 
how this principle [of non-discrimination] could be complied with in the absence of a 
transparent procedure that ensures equal treatment’.65 For this reason, the Commission 
suggested to include this competitive requirement in the exclusive right exemption 
during the reforms of the 2004 Directives on public procurement.66 

The case of Betfair has since also been confirmed by the Dutch Council of State when 
it concluded in line with the preceding opinion of Advocate-General Widdershoven in 
the case of Appellante/De burgemeester van Vlaardingen.67

When considering the exclusive right exemption in light of the above requirements, 
a probable tension arises given the need for the recipient of an exclusive right to be 
a contracting authority or an association of contracting authorities. Third parties 
active in the market are explicitly excluded from this exemption to mitigate negative 

60 CJEU, 3 June 2010, Betfair, par. 47. 
61 Opinion of A-G Bot, 17 December 2009, C-203/08, Betfair, par. 154-155.
62 CJEU, 17 July 2008, Commission v France, par. 94; CJEU, 10 March 2009, Hartlauer Handelsgesellschaft 

mbH v Wiener Landesregierung and Oberösterreichische Landesregierung, par. 64.
63 CJEU, 3 June 2010, Betfair, par. 51.
64 CJEU, 3 June 2010, Betfair, par. 59. 
65 EU Commission 2011c, p. 20. 
66 The EU Commission’s proposal to include the phrase that contracts would only be allowed to be awarded 

‘without a competitive procedure on the basis of exclusive rights, if these exclusive rights have also been 
subject to a competitive procedure’.

67 Raad van State (Dutch Council of State), 2 November 2016, Appelante v. de burgemeester van Vlaardingen. 
Opinion of A-G Widdershoven, 25 May 2016, Appellante v. de burgemeester van Vlaardingen.
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downstream effects on competition. This means that the principle of equality and 
transparency would require either one of three scenarios to apply. If this is possible 
based on the principle of non-discrimination, a competitive procedure must take place 
between contracting authorities that are willing to obtain an exclusive right. It can be 
argued that such a procedure would raise administrative burdens or that the potential 
absence of demand for such procedures amongst contracting authorities would leave it 
meritless.68 Nevertheless, the value of upholding transparency still lies in the fact that 
potential competitors are able to be aware and challenge the legality of such an award. 
In any event, the need for a competitive procedure becomes more prevalent if one of 
the participating contracting authorities is a body governed by public law. The potential 
problematic nature of this scenario has been discussed in Chapters 6 and 7, but it would 
seem that in those cases a competitive procedure would be even move imperative. 
Finally, the competitive procedure is open to all interested parties, including contracting 
authorities and economic operators, but this would leave open the possibility that 
the exclusive right exemption could not be applied. In any event, it is clear that the 
relationship between Article 11 Directive 2014/24/EU and Betfair places a substantial 
limitation on the practical use of this exemption. 

2.5.2.1. The CJEU accommodates self-organisation through the Betfair exemptions

However, along with the introduction of a transparency requirement for the selection 
of an exclusive provider, the CJEU has also introduced two exemptions from the second 
requirement that follows from the fundamental freedoms in Betfair. I will discuss 
these exemptions in more detail, because they aim to provide the EU Member States 
discretionary power in line with the right to self-organisation and self-supply to grant 
exclusive rights to a specific provider without using a competitive procedure. In this 
case, the Court concluded that ‘[i]n any event, the restrictions on the fundamental 
freedom enshrined in Article 49 EC which arise specifically from the procedures for 
the grant of a licence to a single operator or for the renewal thereof, such as those at 
issue in the main proceedings, may be regarded as being justified if the Member State 
concerned decides to grant a licence to, or renew the licence of, a public operator whose 
management is subject to direct State supervision or a private operator whose activities 
are subject to strict control by the public authorities [...].’69

As a consequence, firstly, the award of a license granted to a public operator can be 
exempted if its management is subject to direct state supervision and, secondly, the 
award of a licence to a private operator can be exempted if its activities are subject to 
strict control by the public authorities (both referred to as ‘the Betfair exemptions’). As 
the CJEU pointed out, the granting of an exclusive right to either of these operators 
without any competitive procedure is not disproportionate.70 Doing so, the Court 

68 Drijber & Stergiou, however, raise a practical issue: because national parliaments are not contracting 
authorities, they would not be able to award exclusive rights. This would not sit well with the requirement 
that exclusive rights must be enjoyed pursuant to a published law, regulation or administrative provision. 
Drijber & Stergiou 2009, pp. 827-828.

69 CJEU, 3 June 2010, Betfair, par. 59.
70 CJEU, 3 June 2010, Betfair, par. 60.
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limited the Member States’ right to self-organization, but still provided a ‘back door’ for 
two scenarios. Cooperation with these entities ‘better guarantees that implementation 
of their policy of maintaining public order and protecting consumers will be more 
effective than in the case where those activities are carried out by private operators in a 
situation of competition, even if the latter are subject to a system of authorisation and 
a regime of supervision and penalties.’71 Hence, this means that these exemptions are 
linked to the justifications of an exclusive right system based on overriding reasons in 
the general interest discussed before. 

It seems that both private and public operators would be able to qualify as ‘contracting 
authorities’ for the purpose of the exclusive right exemption, which would mean 
that both possibilities may be relevant for this exemption. Whilst interpreting the 
Betfair exemptions though, difficulties currently arise on two levels: the distinction 
between ‘public operator’ and ‘private operator’, and the subsequently required level 
of dependency, which is either ‘direct State supervision’ or ‘strict control by the public 
authorities’. I will provide some further thoughts on these aspects below.

2.5.2.1.1. Public or private operator

The CJEU’s case law does not provide further clarifications on the distinction between 
a public and a private operator. Even though the difference has been overlooked in 
literature,72 the difference between a ‘public’ and a ‘private’ operator does appear 
significant, because the two categories require a different type of dependence: either 
‘direct state supervision’ of management or ‘strict control by public authorities’ over 
activities. The Court provided this distinction for the first time in Betfair, but did not 
define these categories any further. Nevertheless, it did refer to two other cases before 
the Court, namely Läärä (1999) and Liga Portuguesa (2009). Despite the fact that this 
question has not been addressed any further since in subsequent case law, it has been 
argued that the Court based the public operator variant on Läärä, and Liga Portuguesa 
seems to fulfil the same role for the private operator.73 In Läärä, the Court described 
RAY, which was the operator of an exclusive right to operate slot machines and to carry 
on casino activities, and also to manufacture and sell slot machines and amusement 
machines in Finland, as ‘a public-law association the activities of which are carried on 
under the control of the State’.74 In Liga Portuguesa, the Court refers to the Portuguese 
operator Santa Casa, which was the exclusive operator of online games of chance in 
the form of lotteries, lotto games and sports betting, as an operator ‘which is subject to 
strict control by the public authorities’.75 Both cases, however, discussed if the allocation 
of exclusive rights could constitute a justified restriction of the freedom of services, 
and did not delve into the question if a restriction of the transparency principle whilst 
selecting the exclusive provider could be justified. 

71 CJEU, 8 September 2010, Stoß, par. 82. 
72 Stergiou 2011; Van den Bogaert & Cuyvers 2011. 
73 Wolswinkel 2010.
74 CJEU, 21 September 1998, Läärä, par. 40. 
75 CJEU, 8 September 2009, Liga Portuguesa, par. 67.
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Furthermore, at the Dutch national level, after having received the CJEU’s answers 
to the preliminary questions in Betfair, the Raad van State (Dutch Council of State), 
promptly ruled that the Lotto and SGR were not public operators, because there was 
consensus on this conclusion amongst the parties.76 Unfortunately, this Dutch case 
failed to provide more legal certainty, which future parties relying on these exemptions 
might look for. In this case, the Lotto as well as SGR (resp. a Stichting and a B.V.) were 
both legal persons under private law, which according to the Council of State did not 
have ‘a special relationship’ with the State.77 Given the functional interpretation of 
‘public’ and ‘private’ under EU law, it is difficult to draw conclusions simply based on the 
type of legal personality of an operator, particularly because the CJEU has been known 
to pierce through the national organization of the Member States by considering the 
characteristics (including the objectives, function, composition and dependency on the 
State) of the operator in question. Furthermore, an operator can be deemed to be ‘public’ 
under one branch of EU law, but not necessarily under another. For instance, an entity 
can be an ‘economic operator’ under EU public procurement law, but not necessarily 
an ‘undertaking’ under EU competition law. Furthermore, it means that the conclusion 
of Advocate-General La Pergola in Läärä must be met with restraint. The Advocate-
General referred to the definition of a ‘public undertaking’: ‘any undertaking over 
which the public authorities may exercise directly or indirectly a dominant influence. 
... Such influence is to be presumed when the public authorities directly or indirectly 
hold the major part of the undertakings’ subscribed capital, control the majority of the 
votes, or can appoint more than half of the members of its administrative, managerial 
or supervisory body’. Article 2 of Commission 80/723/EEC of 25 June 1980 on the 
transparency of financial relation between Member States and public undertakings 
(OJ 1980 L 195, p. 35.)’ This definition is found in the Directive on the transparency 
of financial relations between Member States and public undertakings and is used by 
the Advocate-General to answer the question whether RAY is an ‘undertaking’ under 
competition law. It is unclear whether this definition must be applied in the context 
of the Betfair exemptions as well. This means that the distinction between private and 
public operator is not a clearly defined one based on the Court’s case law as discussed 
above. 

2.5.2.1.2. Direct supervision and strict control

The interpretation of the Betfair exemptions is difficult, because neither did the CJEU 
explain any criteria in Betfair or subsequent CJEU case law that may clarify ‘direct 
state supervision’ and ‘strict control by public authorities’.78 Even though it is unlikely 
to further complicate things, it is also unclear whether the addition of direct state 

76 The Dutch Council of State concluded ‘Niet in geschil is dat De Lotto en SGR geen openbare exploitanten 
zijn wier beheer onder rechtstreeks toezicht staat van de Staat.’, par. 2.10.7. Subsequent rulings by the District 
Court involving the same operators also did not provide further interpretative guidance, given its direct 
assessment of ‘strict control’ thereby implying again that it concerned private operators. Rechtbank Den 
Haag (District Court), 7 March 2016, Lotto, ECLI:NL:RBDHA:2016:2385; ECLI:NL:RBDHA:2016:2389; 
ECLI:NL:RBDHA:2016:2390.

77 Par. 2.10.10. The facts of this case do not provide information with regard to the ownership of the Lotto.
78 Adriaanse, Barkhuysen & Van den Bogaert 2010, p. 1906.
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supervision over ‘management’ and strict control by public authorities over ‘activities’ 
has any relevance. In the following, the interpretation of ‘strict control’ by the Dutch 
national level is considered and the potential of cross-fertilisation between the doctrines 
of Betfair and Teckal, which laid the foundation of the institutionalized exemption, is 
discussed.

2.5.2.1.3. ‘Strict control by public authorities’ before the Dutch Courts

Following the CJEU’s Betfair ruling, the Dutch Council of State (Council)79 concluded 
in 2011 that the Dutch limited authorisation scheme in effect at the time did not allow 
for ‘strict control by public authorities’ (referred to as the Council of State’s Betfair case). 
Despite subsequent adjustments to the organisation of the relevant exclusive operator, 
the District Court of The Hague still reached the same conclusion in 2016 (e.g. the Lotto 
case). The discussion of these cases provides a national perspective on the interpretation 
of the CJEU’s Betfair exemptions, which may provide further legal certainty and inspire 
EU interpretations. 

The Council of State’s Betfair case was initiated by The Sporting Exchange Ltd (Betfair).80 
Its application for an authorisation to organise sport-related prize competitions in 
the Netherlands was rejected, because this exclusive authorisation had already been 
granted to the Lotto and SGR. The Dutch Minister of Justice also rejected Betfair’s 
complaint against the extension of this authorisation. After having received the answers 
to its preliminary questions, the Council began its reasoning by concluding that the 
authorisation had been granted to the Lotto and SGR without a call for competition, 
which violated the CJEU’s conclusion that a limited authorisation scheme must be 
based on objective criteria, which are not discriminatory and are made transparent and 
known in advance. The Council did not provide support for its conclusion that the Lotto 
and SGR were private operators, meaning that it directly applied the exemption of ‘strict 
control by public authorities’. 

As had been anticipated,81 however, the Council stated that the Lotto or SGR were 
not under strict control.82 For this reason, there was no justification to grant limited 
authorisations without a call for competition. The combination of control measures, 
which the Minister of Justice, Lotto and SGR argued were adequate, were considered 
insufficient. The Council did not adopt a specific set of criteria to assess strict control. 
Instead, it considered the characteristics of the relationship between the allegedly 
controlling public authorities, which were the Minister of Justice and the College van 

79 The Dutch Council of State has two primary tasks, carried out by two separate divisions. The Advisory 
Division, as its name implies, advises the government and Parliament on legislation and governance, 
while the Administrative Jurisdiction Division is the country’s highest general administrative court. The 
latter decided the Betfair case. For more information, see www.raadvanstate.nl (date accessed 12 February 
2018). 

80 Also see Adriaanse, Barkhuysen & Van den Bogaert 2010, p. 1900.
81 Adriaanse, Barkhuysen & Van den Bogaert 2010, p. 1906.
82 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 2.10.8-2.10.12.
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toezicht op de kansspelen (Gambling Supervisory Authority),83 and the exclusively 
private operators, which were the Lotto and SGR. The Minister of Justice, who had issued 
and extended the limited authorisations, could – and did – impose conditions along 
with the authorisation. The Minister was able to withdraw the authorisation if these 
conditions were not met. Furthermore, the Minister could give instructions, when it 
came to the operator’s marketing activities. The Council toned down these arguments by 
stating that these control measures are common competences in authorisation schemes 
in the Netherlands, whether it concerns limited or not-limited authorisation schemes. 
Similarly, the fact that the Minister and the Supervisory Authority were both responsible 
for the enforcement of the Wet op de Kansspelen84 (Gambling Act) could not establish 
strict control. The Supervisory Authority was also able to provide recommendations 
and give advice. However, this could also not constitute control, because the advice 
was non-binding. The future possibilities of the Supervisory Authority were not to be 
taken into account, as they did not mean that control could be exercised at this point 
in time. The Council appears to have confirmed the CJEU’s focus on multiple ‘public 
authorities’ (instead of public authority) that can exercise strict control. This means that 
joint control would be possible, as discussed in the previous section. More importantly, 
the Minister could also appoint one of the non-executive directors of Lotto and SGR, 
but the Council did not consider it proven that strict control had been established, even 
though it did acknowledge that it would be able to exercise a certain amount of control 
via this director. Finally, the Lotto had also argued that it was non-profit. However, the 
Council stated that the Lotto did not distinguish itself from SGR or other operators, 
because of its objective to accrue funds for other organisations. This appears to still 
imply a certain level of market orientation, which may increase the need for control. 
The Council, therefore, deemed the Lotto and SGR too independent to speak of strict 
control, meaning that the principle of transparency had been violated. 

2.5.2.1.4. Liga Portuguesa as a benchmark

Following the judgment of the Dutch Council of State in Betfair, the Hague District 
Court was asked to rule on the denial of gambling authorisations in three cases by the 
Kansspelautoriteit (KSA) in March 2016.85 The District Court ruled in relation to the 
exclusive right of SGR that the Betfair verdict of the Dutch Council of State had to be 
taken into account. It concluded that this right should have been awarded through a 
transparent award procedure.86 Since Betfair, however, the statutes of the Lotto had been 
altered in September 2011, meaning that the Court had to asses this new scenario in 
more detail (the Lotto case).87 

83 Het College van toezicht op de kansspelen was the competent supervisory authority between 1 January 
1996 until 1 January 2012 for the supervision and enforcement of the Wet op de kansspelen, Stb. 1964, 508.

84 See previous note.
85 The Kansspelautoriteit was established on 1 April 2012 and was attributed with the competence to award 

limited authorisation for gambling activities. Rechtbank Den Haag (District Court), 7 March 2016, Lotto, 
ECLI:NL:RBDHA:2016:2385; ECLI:NL:RBDHA:2016:2389; ECLI:NL:RBDHA:2016:2390.

86 Rechtbank Den Haag (District Court), 7 March 2016, Lotto, ECLI:NL:RBDHA:2016:2390.
87 Rechtbank Den Haag (District Court), 7 March 2016, Lotto, ECLI:NL:RBDHA:2016:2385 and 

ECLI:NL:RBDHA:2016:2389.
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In the Lotto case, the KSA argued that the Netherlands had simply chosen to limit 
gambling activities and was able to directly award an exclusive right.88 The appellants 
claimed that this non-transparent award of authorisations was illegitimate in Betfair, 
however. Contrary to the Council of State, the Court relied on the benchmark of Liga 
Portuguesa when it assessed if strict control by public authorities existed in this new 
situation. Even though it acknowledged that it was not clear if Liga Portuguesa must 
be the standard of assessment, the CJEU did refer to this case when it introduced the 
Betfair exemptions.89 The Court considered that this appeared to mean that the CJEU 
attributed some value to this case, to the way that Departamento de Jogos da Santa Casa 
da Misericórdia de Lisboa (Santa Casa), which was the exclusive operator of this case, 
was organised, and to how the Portuguese government controlled Santa Casa.90 

In Liga Portuguesa, Santa Casa had historically held the exclusive competence to 
exploit online gambling services in Portugal. Santa Casa was a so-called ‘legal person 
in the public administrative interest’. In this case, the CJEU repeated the conclusions 
of the previously mentioned Läärä case,91 and considered that ‘national legislation is 
appropriate for ensuring attainment of the objective pursued only if it genuinely reflects 
a concern to attain it in a consistent and systematic manner’.92 In this case, the main 
purpose of Santa Casa was the fight against crime, more specifically the protection of 
consumers of games of chance against fraud on the part of operators. According to 
the Court, exclusive rights have the advantage of confining the operation of gambling 
within controlled channels and of preventing the risk of fraud or crime in the context 
of such operations. Despite this being a limitation to the free movement of services, 
the Court considers that the exclusive provision of services can be justified, because 
‘the organisation and functioning of Santa Casa are governed by considerations and 
requirements relating to the pursuit of objectives in the public interest. The Gaming 
Department of Santa Casa has been given the powers of an administrative authority 
to open, institute and prosecute proceedings involving offences of illegal operation of 
games of chance in relation to which Santa Casa has the exclusive rights.’93

It appears that a number of factual circumstances led to this conclusion. Firstly, Santa 
Casa had general interest tasks, such as the protection of certain groups in society, e.g. 
mothers, children and the elderly. Secondly, the generated income was distributed 
between Santa Casa and other public-interest institutions, such as associations of 
volunteer fire brigades or the cultural development fund. Thirdly, the government and 
its Ministers had a significant influence on the composition of Santa Casa’s board of 
management. The director was appointed by decree of the Prime Minister, the other 
members of the board of management were appointed by decree of the members of 
the government under whose supervision Santa Casa falls. The operation of games of 

88 In addition, the KSA based the extension of the exclusive authorisations on its policy rules (Beleidsregel 
aanvragen kansspelvergunningen), which determined that existing authorisations had to be extended. 
Beleidsregel aanvragen kansspelvergunningen, Stcrt 2014, No. 28930. 

89 CJEU, 3 June 2010, Betfair, par. 59; CJEU, 8 September 2009, Liga Portuguesa, par. 66-67.
90 Rechtbank Den Haag (District Court), Lotto, par. 8.3.
91 CJEU, 21 September 1999, Läärä.
92 CJEU, 8 September 2009, Liga Portuguesa, par. 61.
93 CJEU, 8 September 2009, Liga Portuguesa, par. 66. 
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chance fell under the responsibilities of the Gaming Department of Santa Casa, which 
had been given administrative competences to initiate procedures against illegitimate 
operators of games of chance. The administrative unit of that department was chaired 
by the director of Santa Casa and the other two deputy directors were appointed by joint 
decree of two Ministers. All members of Santa Casa’s board and its Gaming Department 
were therefore appointed by the government. In addition, the majority of the complaints 
commission also consisted of representatives from local public authorities. Additionally, 
the chairman of this committee was a judge appointed by the Minister of Justice, two 
committee members were appointed by local public authorities, and one by the director 
of Santa Casa.

The CJEU decided in this case that the Portuguese government was able to ensure 
that the exploitation of gambling activities was suitable for the fight against crime by 
awarding a limited authorisation for online gambling activities to Santa Casa, ‘which is 
subject to strict control by the public authorities’.  

Subsequently, the Dutch District Court applied the benchmark of Liga Portuguesa, as 
described in the previous paragraphs, for its assessment of the Lotto case. Lotto’s new 
statutes introduced further control possibilities, but the Court still concluded that ‘strict 
control’ did not exist.94 The non-executive board consisted of six directors: two directors 
‘A’, two directors ‘B’, one director ‘C’ and one director ‘D’. All non-executive directors 
had to work in the interests of the Lotto, taking into account the applicable Dutch 
gambling legislation. Non-executive director ‘C’ was the chair of the non-executive 
board. Following the statutory change, director ‘D’ had been added to the board, and 
this director’s task was to supervise the gambling policy of the Lotto in relation to the 
Dutch gambling regulations. For this purpose, director ‘D’ would regularly convene 
with the Minister or State Secretary of Security and Justice, which could also be initiated 
by the latter two. Director ‘D’ was given veto rights on decisions that would be contrary 
to the Dutch gambling regulations. Non-executive directors ‘C’ and ‘D’ were appointed 
by the Minister of Security and Justice. The appointment of director ‘C’ was proposed by 
NOC*NSF en de Stichting Aanwending Loterijgelden, who were recipients of the funds 
gathered by the Lotto, and were heard before the appointment of director ‘D’. The District 
Court considered, however, that the decision-making of the non-executive board was on 
an absolute majority basis, unless the statutes stipulate otherwise and certain decisions 
are valid, unless director ‘D’ votes against. This was deemed insufficient to assume that 
director ‘D’ had a veto right for all decisions that touch on the Dutch gambling scheme. 
Additionally, it was not disputed that the non-executive board could take decisions 
in the absence of director ‘D’, which seemed to diminish the control possibilities even 
further. Finally, the District Court concluded that no insight was given into the extent 
and nature of the meetings between director ‘D’ and the Minister or State Secretary of 
Security and Justice, meaning that director ‘D’’s role was not much different from the 
other directors. The Court concluded based on these considerations that there was no 
strict control over the Lotto, which meant that the award of its authorisation should 
have complied with the principle of transparency.

94 Rechtbank Den Haag (District Court), 7 March 2016, Lotto, par. 8.4.
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Despite the limitation of national interpretations whilst awaiting Europe-wide clarity, 
these cases can still provide some guidance for future cases to come. To conclude, 
following the CJEU’s Betfair case, the Dutch Courts have handled a limited number 
of cases in which the Dutch national gambling scheme was put to the test in various 
ways. First and foremost, however, both Courts displayed a narrow assessment of strict 
control, which is in line with the CJEU’s case law on exemptions from the TFEU.95 It 
may be expected that future cases will continue to follow this interpretative approach. 
Additionally, whereas the Dutch Council of State did not adopt a distinctive assessment 
of ‘strict control by public authorities’ in the Dutch Betfair case, the District Court of The 
Hague used Liga Portuguesa as the standard of assessment. Whether the latter should 
be applied in future cases is unsure, because this case did not concern the interpretation 
of ‘strict control’. This case assessed the question if the Portuguese national limited 
authorisation scheme for gambling activities concerned a justified restriction of the 
freedom to provide services under the TFEU. It is clear, however, that the Dutch Courts 
paid particular attention to a number of aspects to consider strict control over a private 
operator. This includes possibilities to (1) control the appointment of executive and 
non-executive directors of the private operator and (2) the amount of discretionary 
power granted by the national legislative framework to the operator. These two aspects 
appear important when assessing the Betfair exemptions. Additionally, (3) the type of 
activities performed by the operator and (4) the objectives that the operator pursues 
also appear to be of significance. 

2.5.2.2. Cross-fertilisation between Betfair and Teckal

Given the ambiguity caused by the CJEU’s case law in Betfair, the institutionalised 
exemption has often been referred to as a possible fertile stomping ground to further 
explicate the Betfair exemptions.96 Advocate-General Both even referred to the Teckal 
case law in his preceding opinion of Betfair. As a consequence, it has often been suggested 
in literature that the Betfair exemptions are ‘similar’,97 ‘bear a clear resemblance’98 or 
even ‘refer to’99 the Teckal doctrine. As a consequence, the relationship between the 
Betfair exemptions and the institutionalized exemption, which is based on the Teckal 
case, is often seen as a solution for further clarification. This is based on the fact that 
these exemptions draw on a dependency relationship between the cooperating entities. 
I argue that such cross-fertilisation must be greeted with hesitation and cannot lead to 
a mixing of the two doctrines due to their distinct rationales. If anything, it must only 
result in mutual inspiration to further develop the dependency arguments in Betfair.100

The rationale underlying the institutionalised exemption is rooted in the right to self-
organisation. It lies in the discretionary power of public authorities to organise their 
national administration as they see fit, which includes the possibility to grant exclusive 

95 See Chapter 2, Section 4.1. 
96 Van den Bogaert & Cuyvers 2011, pp. 1188-1190; Koppenol-Laforce et al. 2012, p. 276.
97 Wolswinkel mentions ‘enigszins vergelijkbaar’ in Dutch. Wolswinkel 2011.
98 Bogeart & Cuyvers 2011, p. 1189.
99 Stergiou mentions ‘doelt op’ in Dutch. Stergiou 2011, p. 84.
100 Also see Skovgaard Ølykke 2014, pp. 15-16.
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rights. In this light, these exemptions necessitate either ‘direct state supervision’ or 
‘strict control by the public authorities’ depending on the public or private nature of 
the operator involved. Both exemptions therefore seem to require a different type of 
dependency of an entity. Both dependencies are necessary due to overriding reasons of 
general interest, because direct supervision and strict control can justify an exemption 
of the transparency principle. The exclusive operator – either private or public – must 
be sufficiently dependent on the State or on public authorities for the realization of 
overriding reasons of general interest, such as the protection of consumers and the fight 
against crime, to be made possible. This underlying rationale of the Betfair exemptions 
is also confirmed by the Dutch Council of State when it assessed ‘strict control’.101 The 
Court explicitly referred to Betfair and the related case law when concluding that this 
criterion concerned the ‘special relationship’ between the private operator, which is 
granted a limited authorisation, and the public authorities102 that can exercise strict 
control due to this authorisation. In addition, public authorities would not be able to 
exercise such control over operators with which it does not have such a relationship. 
According to the Dutch Council of State, strict control ensures that the general interests, 
which are pursued by exclusive rights, can be safeguarded. This train of thought can 
easily be continued to the other Betfair exemption, because direct supervision aims to 
ensure the same outcome in relation to public operators. This means therefore that the 
rationale of the Betfair exemptions is that the relationship between a private or public 
operator and respectively public authorities or the State must be sufficiently dependent 
to ensure that the objectives of an exclusive right can be achieved.103 This may justify an 
exemption from the transparency principle, for which dependency is key. 

This means that the importance of complying with the overriding reasons of general 
interest through the required dependency relationship is the most substantial difference 
between the Betfair exemptions and the institutionalised exemption. The latter indeed 
requires the controlled entity to be formally independent but still operationally 
dependent. The control criterion would initially seem to be similar to the requirements 
of the Betfair exemptions, but the latter’s version of control does not attempt to assimilate 
two separate wills, which is imperative for the institutionalised exemption. Furthermore, 
it also requires the entity to perform more than 80% of its activities for the controlling 
authority or authorities, which is not relevant for an exclusive right. More importantly, 
however, the institutionalised exemption cannot be applied if the controlled authority is 
a private entity or contains direct private participation.104 The control criterion cannot 

101 Raad van State (Dutch Council of State), 23 March 2011, Betfair, par. 2.10.8: ‘Uit overweging 59 [van 
het Betfair arrest van het Hof van Justitie EU] en de daar vermelde arresten van het Hof van Justitie 
leidt de Afdeling af dat het door het Hof van Justitie gestelde criterium van een strenge controle door de 
overheid betrekking heeft op de bijzondere relatie die de particuliere exploitant aan wie de vergunning 
wordt verleend heeft met de overheid die als gevolg daarvan een strenge controle kan uitoefenen, die de 
overheid niet kan uitoefenen op een exploitant met wie zij zodanige relatie niet heeft. Via die strenge 
controle wordt het algemeen belang, de met de Wok nagestreefde doelstellingen, geborgd. Bij de openbare 
exploitant is die borging verzekerd door het rechtstreeks toezicht door de Staat.’ 

102 The Dutch language version of Betfair referred to ‘Staat’ (State) in relation to direct supervision and to 
‘overheid’ (public authorities) in relation to ‘strict control’. 

103 CJEU, 8 September 2009, Liga Portuguesa, par. 65-67. 
104 The EU legislature has allowed minor forms of direct private participation to be present in institutionalised 

cooperation. See the discussion on their likely limited impact in Chapter 6, Section 6.6.
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be fulfilled in this respect. This runs contrary to the possibility of granting an exclusive 
right to a private operator under strict control.105 The CJEU clearly stated in Stadt Halle 
that the objectives of such an operator can run contrary to those of public authorities 
and the operator would gain an unfair advantage over its competitors. As a consequence, 
it is not surprising that the wording of these exemptions is different106 and that the Court 
in Betfair did not refer to Teckal. Even the Advocate-General’s reference must be viewed 
in perspective, because he only referred to the institutionalised exemption in relation to 
exempted awards of concession contracts as an example of an accepted exemption from 
the TFEU.107

2.5.2.2.1. A mere inspirational role for Teckal

As a consequence of their different rationales, these substantial differences only merit 
a mere inspirational role for the institutionalised exemption, when interpreting Betfair. 
Advocate-General Widdershoven at the Dutch Council of State also recently argued 
that these exemptions appear to have been ‘inspired’ by this exemption from EU public 
procurement law.108 Both types of exemptions emphasise the necessity of bringing 
an entity (‘separate entity’, ‘private operator’ or ‘public operator’) within the sphere 
of authority of the State or of public authorities, which through sufficient control or 
supervision – whether its standard is ‘strict’, ‘direct’ or ‘similar to its own departments’ – 
can justify an exemption from legal obligations of equality and transparency enshrined 
in the TFEU or the 2014 Directives on public procurement. 

In any event, some initial observations merit the continuation of this endeavour. For 
example, the case law regarding the institutionalised exemption itself and its codification 
in the 2014 Directives on public procurement may support the interpretation on 
numerous matters in the Betfair exemptions. The Betfair exemptions mostly struggle 
to define when direct state supervision or strict control by public authorities occurs. 
For this purpose, reference can be made to the standard developed in Parking Brixen.109 
The 2014 Directives on public procurement now refer to the competence to exercise 
‘a decisive influence over both strategic objectives and significant decisions of the 
controlled legal person’.110 This appears suitable in relation to exclusive rights, because it 
appears sufficient to achieve the goals pursued by an exclusive right (e.g. its rationale) if 
control or supervision is this intrusive. Furthermore, the Betfair exemption appears to 
allow for joint control in relation to ‘strict control’, because the Court referred to ‘public 
authorities’.111 After the Court had accepted this in Coditel,112 the 2014 Directives on 
public procurement now consider explicitly when it is possible for multiple contracting 

105 Skovgaard Ølykke 2014, pp. 15-16.
106 Stergiou 2011, p. 84.
107 Opinion of A-G Bot, 17 December 2009, Betfair, par. 145.
108 Opinion of A-G Widdershoven, 25 May 2016, Appellante v. de burgemeester van Vlaardingen, par. 3.8.
109 CJEU, 13 October 2005, Parking Brixen, par. 65.
110 Article 12(1) Directive 2014/24/EU.
111 CJEU, 3 June 2010, Betfair, par. 59.
112 CJEU, 13 November 2008, Coditel, par. 50.
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authorities to jointly control an entity.113 In this respect, the reference to the appointment 
of executives can be particularly relevant for control or supervision of an exclusive 
operator.114 More broadly speaking, the distinction between public and private operator 
can benefit from the discussion on bodies governed by public law and the activities 
these entities can perform in the area of EU public procurement law. As a consequence, 
the importance of the Teckal exemption can stretch beyond its initial scope by inspiring 
other exemptions from the TFEU that are based on a dependency relationship. The 
most prominent question remains, however, whether the required standard of control 
can ensure that the ‘overriding reasons in the public interest’ are achieved through the 
exclusive right. 

2.5.3.  Tension & reconciliation: the Dutch Hoge Raad’s overlapping application 
of Teckal in AVR/Westland and Fryslân Miljeu

Given the discussion in the previous sections and the absence of clear CJEU guidance, it 
is interesting to consider the Dutch case law on the final criterion of the exclusive right 
exemption. There has not been much case law, but AVR/Westland and Fryslân Miljeu 
that were discussed in more detail in relation to the institutionalised exemption, do 
provide some interpretative challenges, which are discussed below.

Collusion between two exemptions
In AVR/Westland, the Dutch Supreme Court considered the allegedly illegitimately 
exempted award of a service contract by the municipality of Westland to HVC, 
which was a municipal cooperation for waste management. The Court considered 
the defendant’s arguments based on Article 17 BAO, which was the implementation 
of Article 18 Directive 2004/18/EC, to justify this direct award. In its reasoning, the 
Supreme Court followed the Court of Appeals by focusing on the free movement 
principles to consider this criterion, but – interestingly enough – altered its approach 
of applying the institutionalised exemption to justify a possible restriction.115 In this 
context, the Supreme Court considered that the criteria of control and activities had 
been fulfilled. Whereas the Court stated that ‘this case’ was therefore excluded from 
any obligations stemming from the TFEU, it did not refer to the awarded contract or 
the exclusive right. The Advocate-General Keus further clarified, however, that Articles 
18, 49 and 56 TFEU were not to be considered if public contracts could stay within the 
‘public domain’ because the Teckal criteria have been complied with.116 

At this point in time, it is uncertain why the Supreme Court did not consider the express 
derogations or the overriding reasons in the public interest to justify the relevant 
exclusive right, as discussed in Section 5.3 of Chapter 6. Furthermore, the Court’s 
assessment of the institutionalised exemption as a justification for the restriction of the 
fundamental freedoms under the final criterion of the exclusive right exemption is also 

113 Article 12 sub 3 Directive 2014/24/EU.
114 Article 12 sub 3(i) Directive 2014/24/EU.
115 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 3.5.1.
116 Opinion of A-G Keus, 18 November 2011, AVR/Westland, par. 2.34.



246

surprising. It is possible that the opinion of Advocate-General Cosmas in Teckal might 
have influenced this approach. When considering the absence of the exclusive right 
exemption in Directive 93/36/EC when compared to Directive 92/50/EC, the Advocate-
General considered that ‘this difference reflects a special feature of the field regulated by 
Directive 92/50, in the sense that due account has to be taken of the fact that services 
may be provided in the context of stable legal relations and ties between separate bodies 
(collectivités) in accordance with a system of cooperation where one body is subordinate 
to the other.’117 

It could be inferred from this statement that the exclusive right exemption – similarly to 
the institutionalised exemption – requires a dependency relationship to exist between 
a public authority, which grants an exclusive right, and the recipient authority. It seems 
unlikely, however, that this conclusion is correct, because the case law of the CJEU or 
the Directives on public procurement do not contain such a requirement.118 It seems 
that the Gerechtshof Den Haag (Court of Appeal) in AVR/Westland still acknowledged 
this – even though without further supportive reasoning – by stating that the Teckal 
criteria had been fulfilled and, if that were not the case, that the criteria of the exclusive 
right exemption had been fulfilled. This conclusion would appear to indicate their 
separate existence.

As a consequence, the Supreme Court’s approach in AVR/Westland causes difficulties, 
because it creates a tension between the exclusive right exemption and the 
institutionalised exemption. At the time of this ruling, the standing case law of the CJEU 
was clear by stating that there was no need to comply with Directive 2004/18/EC or the 
fundamental freedoms if the criteria of the institutionalised exemption were fulfilled. In 
this case, the exclusive right exemption would not even need to be considered, because 
the award of contract would already be exempted from these obligations. The final 
criterion of the exclusive right exemption would therefore make the exemption obsolete. 
Consequentially, the final criterion of the exclusive right exemption must concern the 
compatibility of an exclusive right and the award of an exclusive right with the TFEU 
and not that of a public service contract that would be exempted due to the existence 
of this right. Furthermore, the Court’s approach does not allow this criterion to further 
develop by taking this shortcut, thus leaving much legal uncertainty in place. 

In the subsequent case of Fryslân Miljeu, the Rechtbank Leeuwarden (Leeuwarden District 
Court) – rightly – did not follow the Supreme Court’s approach in its ruling. In this 
case, the Court considered the award of a public service contract for waste management, 
which could allegedly be excluded based on the institutionalised exemption and the 
exclusive right exemption.119 The Court concluded that the former exemption’s criteria 
had been fulfilled, after which the discussion of the latter was no longer necessary. Even 
though it came to the same conclusion in the end, the Gerechtshof (Court of Appeal), 

117 Opinion of A-G Cosmas, 1 July 1999, Teckal, par. 29.
118 Pinto & Hoek also argue that the case law on the institutionalized exemption must remain separate from 

the exclusive right exemption and, more importantly, that a dependency relationship is not required in 
light of the latter exemption. Pinto & Hoek 2007, p. 214.

119 Rechtbank Leeuwarden (District Court), 27 January 2010, Fryslân Miljeu, par. 4.24.
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however, overturned this approach by again considering the Teckal criteria under the 
final criterion of the exclusive right exemption.120

Absence of judicial protection?
An additional issue arises in the area of legal protection in the Netherlands, because it 
is currently unclear where the award of an exclusive right, as the second requirement 
following from the TFEU, must be contested. 

The Hoge Raad (Supreme Court) in AVR/Westland followed Advocate-General Keus 
in his conclusion, which stated that the award of an exclusive right had to be contested 
before the administrative courts instead of the Dutch Supreme Court, which is the 
highest court for civil matters. In the Netherlands, public procurement cases are dealt 
with before the civil courts. During the course of the litigation before the civil courts 
that resulted in the proceedings to the Supreme Court, AVR had already accordingly 
filed proceedings before the Hague District Court to contest the award of the exclusive 
right. This claim was denied, however. The administrative court merely stated in its 
conclusions that the award of the exclusive right was to be seen as a preparatory decision 
for the conclusion of a legal act based on private law (besluit ter voorbereiding van een 
privaatrechtelijke rechtshandeling) under Article 8:3 (2) General Administrative Law Act. 
This means that it referred to the contract that was to be exempted due to the exclusive 
right exemption. According to the Court, the decision to award an exclusive right by 
public authorities was not open to administrative action or appeal.121 This reasoning is 
based on the division of judicial competences in the Netherlands, which was enacted 
to ensure that there is no overlap between the civil and administrative courts. This 
avoids the problematic situation of contrary conclusions before different courts.122 This 
causes the two courts to refer to the other court for legal protection. As a consequence, 
problematically speaking, this would also mean that legal challenges based on the final 
criterion of the exclusive right exemption would not be possible.

As reconciliation, it can be argued that the award of a public service contract and the 
award of an exclusive right exemption constitute separate legal acts. Each has its own 
legal requirements. Their only relationship is the fact that the public service contract is 
exempted from EU public procurement law due to the existence of an exclusive right, 
which by no means would constitute a preparatory decision. This means that both of 
the above issues could have been avoided if the administrative court had not concluded 
that the exclusive right is a preparatory decision, and considered the case of Betfair in 
the context of the award of the exclusive right. As the administrative ruling shows, the 
defendants did indeed raise Betfair before the Court, but their claims were dismissed 
due to the absence of jurisdiction. To provide judicial review possibilities, as required 
to be able to enforce the obligations of Betfair, the administrative courts seem to be the 
appropriate avenue for the future. 

120 Gerechtshof Arnhem-Leeuwarden (Court of Appeals), 3 September 2013, Flyslan Miljeu, par. 4.18 and 
onwards.

121 Hoge Raad (Supreme Court), 18 November 2011, AVR/Westland, par. 4.13.
122 Explanatory memorandum, the Bao (Stb. 2004, 408, p. 50). 
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3.  TENSION & RECONCILIATION: THE ABSENT NEED FOR THE 
EXCLUSIVE RIGHT EXEMPTION

The previous sections have discussed the exclusive right exemption and its criteria and 
the interpretative difficulties that follow from this exemption. In the following, I will 
take a step back and conclude this chapter by considering the need for this exemption to 
continue to exist in the framework for EU public procurement. 

Other than the desire of contracting authorities to retain as much discretionary power 
as possible to cooperation to themselves, I argue that there are many reasons not to 
include the exclusive right exemption in the successor of Directive 2014/24/EU.

Firstly, two reforms of the Directives on public procurement have neither altered the 
exclusive right exemption substantially, nor given more guidance in the Directives or 
case law to improve its functioning. The recitals of Directive 2014/24/EU still only repeat 
the requirements in the article.123 Given the additional lack of clear CJEU guidance, the 
existence of this exemption is problematic in its application in practice and diminishes 
its use. If continued after all, further guidance is necessary. 

Secondly, the article in its current form only applies to public service contracts and 
contains other strict requirements in relation to the TFEU. This means that it is only 
applicable in a limited number of instances.124 More research is necessary into the 
actual use of this example in practice, but it seems to become less important for service 
provision by cooperating contracting authorities.125 It is clear that waste management 
remains the most popular area of usage. However, as Van Hulsteijn argues, it would 
appear that even though protection of the environment could constitute an overriding 
reason in the general interest to justify an infringement of the TFEU, it seems that 
the proportionality test might also point to alternative types of cooperation that are 
less intrusive for competition in the market. Furthermore, the requirement of the 
exclusive right exemption that exclusive rights can only be granted to other contracting 
authorities creates a situation where it is likely that a competitive procedure must be 
held between contracting authorities in view of Betfair. This would appear to diminish 
the attractiveness of this exemption for cooperating authorities. 

Fourthly, there are two alternatives for cooperating contracting authorities in EU public 
procurement law. The inapplicability of the exclusive right exemption in Teckal in 1999 
has been followed by an abundance of case law of the CJEU. This, in turn, was followed by 
the codification and adjustment in Article 12 Directive 2014/24/EU, which introduced 
two exemptions to accommodate public-public cooperation in the EU Member States. 
This article provides more leeway for cooperation. Even though this article could 
still be refined to increase legal certainty, it provides a comprehensive set of criteria 
to balance the objectives and rules of EU public procurement law against the right to 
self-organisation. For this reason, the question is raised: Do we still need the exclusive 

123 Recital No. 30 Directive 2014/24/EU.
124 See for the first person who questioned the necessity of this including this term: Van Hulsteijn 2012, p. 43. 
125 Hebly 2010 and Fisher-Braams 2010. Contrarily, see Arrowsmith 2014, p. 531 and Van Hulsteijn 2012, p. 43.
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right exemption, if we have alternatives available? This is particularly relevant if the 
final requirement of this exemption indeed demands a dependency relationship that 
was implicitly concluded by the Dutch Courts. This overlap takes away the advantage of 
not being too involved in the recipient of the exclusive right, whereas institutionalised 
cooperation would require a direct participation or management involvement. 

Given the above reasons, it must not come as a surprise that the EU Commission in its 
Green Paper that initiated the 2014 reforms of the Directives on public procurement 
questioned if the exclusive right exemption would need to continue to exist if a 
coherent article were included in the context of public-public cooperation (it referred 
to the current Article 12 Directive 2014/24/EU).126 From the synthesis of replies to this 
proposal, it can be concluded that a majority of stakeholders shares the view that ‘the 
attribution of exclusive rights can jeopardize fair competition in procurement markets.’ 
As to be expected, there was no unanimity on the possible solutions. The Commission’s 
proposal to include a phrase that contracts would only be allowed to be awarded 
‘without a competitive procedure on the basis of exclusive rights, if these exclusive rights 
have also been subject to a competitive procedure’, received mixed responses, including 
strong support from business, academics and most Member States. However, public 
authorities’ replies were mixed. 

Based on its impact assessment, the EU Commission proposed to abolish the exclusive 
right exemption in its Proposal for Directive No. 896. The Commission gave no explicit 
reason for this, but it is likely that it was already hesitant to continue this exemption 
given the previously discussed proposal in its Green Paper and the reasons provided 
above. Without any traceable explanation, however, the exclusive right exemption was 
reinserted into this Directive during the legislative process.127 Given the above, it seems 
right to review this decision in the next round of reforms at EU level.

4. CONCLUDING REMARKS

In this chapter, I have discussed the nexus between cooperation based on exclusive 
rights and EU public procurement law, which has been rooted in law since the early 
Directives on public procurement. Nonetheless, the development of this exemption has 
been flying relatively unseen under the radar for years, resulting in a limited amount of 
case law from the CJEU and the Dutch Courts.

The rationale of this exemption is found in the effectiveness of EU public procurement 
law on the one hand, and the justification of the exclusive right on the other hand. The 
latter is found in a practical necessity, but also in the right to self-organisation. 

126 EU Commission 2011a, p. 33. 
127 Amendment No. 582 Committee on the Internal Market and Consumer Protection, Draft report on the 

proposal for a directive of the European Parliament and of the Council on public procurement (Amendments 
469-763), 2011/0439(COD). 
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Amongst other things, I have argued that the limitation of this exemption to public 
service contracts is an unjustifiable tension, which can be reconciled by extending it 
to works contracts and supplies contracts if necessary. Furthermore, given that the 
recipient authority needs to be a contracting authority, a possible tension with direct 
private participation has been discussed, which could nevertheless be reconciled again 
based on the need to organise a competitive selection to award an exclusive right. The 
Dutch case law has predominantly been used to highlight the uncertainty caused by the 
need for the right to constitute a published law, regulation or administrative provision 
which is compatible with the TFEU. The latter pertains to requirements that leave 
little room for application of this exemption. The right itself must be compatible with 
the fundamental freedoms, and so does the award of the right. I have paid particular 
attention to the uncertainty surrounding the Betfair exemptions and have aimed to 
suggest solutions for their interpretations by considering the Dutch case law, which 
raised two tensions in relation to the overlap with the institutionalised exemption and 
judicial protection. I have argued in favour of reconciling them by strictly separating 
the exemptions and by favouring the administrative courts for the currently absent 
possibilities for legal review. 

Furthermore, I have concluded that the institutionalised exemption can only provide 
limited inspiration for the further development of the Betfair doctrine due to their 
distinct rationales. Finally, I have argued in favour of abolishing the exclusive right 
exemption all together for reasons of lacking necessity and clarity. Reconciliation must, 
therefore, enhance coherency. 
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CHAPTER 9

The make-or-buy decision &  
EU public procurement law

This final chapter aims to further contribute to the understanding of the nexus between 
EU public procurement law and the make-or-buy decision. It was concluded before 
in Chapter 3 that the right to self-organisation currently ensures that this decision is 
excluded from the scope of EU public procurement law. In the following, I will discuss 
the resulting legal tension that lies in the absence of regulation and the subsequent lack 
of legal remedies for third parties. 

To further encourage and steer the debate on this topic, I will comparatively discuss a 
regulatory approach that is different from that used in the EU, which has been applied 
in the United States of America (US). It aims to spark debate on this type of regulation 
and to distil building bricks towards reconciliation of this tension.1

1. TENSION: THE ABSENCE OF REGULATION AND LEGAL REMEDIES 

In the various public procurement cases before the CJEU and the Dutch courts 
that were discussed in Chapters 6 and 7, third parties or their representative bodies 
filed proceedings to ensure that contracting authorities complied with the discussed 
exemptions from EU public procurement law.2 If the criteria of these exemptions were 
sufficiently fulfilled, however, there was – and still is – no legal ground to contest the 
decision to provide a service through cooperation with other public authorities before 
the courts. The same conclusion applies to self-supply that falls outside of EU public 
procurement law’s scope, which makes it impossible to appeal service provision between 
public authorities in such scenarios in the context of this field of law.3 This is the result 
of the organisational approach discussed in which the chosen organisation of service 

1 Terminology such as ‘law’, ‘regulating’ or ‘regulation’ is used interchangeably. The latter two do not 
generally refer to EU regulations as a type of EU legislation, even though these instruments can be used 
to regulate this phase. Most of the Member States have not regulated this phase either, see Chapter 1, 
Section 2.3.

2 See for instance, CJEU, 18 November 1999, Teckal, which concerned a former supplier after which it 
was decided to choose cooperation over contracting out service provision to third parties. Also see, 
CJEU, 13 June 2013, Piepenbrock; CJEU, 13 November 2008, Coditel; CJEU, 6 April 2006, ANAV; CJEU, 
9 September 1999, RI.SAN.

3 As noted firstly by Manunza 2010, p. 110.
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provision determines its applicability.4 It means that third parties have attempted but 
are unable to contest ‘make’ decisions by contracting authorities based on EU public 
procurement law.5 Knowing that no other field of EU law fills this gap, it is clear that 
there is an absence of regulation and, therefore, of legal remedies in relation to the 
make-or-buy decision.

This absence of EU action is not compensated by regulation at the Dutch national level. 
On specific occasions, the law might still have limited the available choices for service 
provision. For instance, the Dutch Public Transport Decree 2000 (‘PTD 2000’) explicates 
the obligation of a public procurement procedure for public transport concessions.6 
Local governments, however, are still also allowed to self-supply these services instead 
of initiating such a procedure based on the PSO regulation, which is implemented in 
the PTD 2000.7 Whilst reforming the PTD 2000 in 2010, however, the Dutch legislature 
decided that these authorities in the Netherlands will not be able to apply this exemption. 
Despite this restriction, a subsequent amendment of the PTD 2000 was passed by the 
Dutch Parliament in 2012, which exempted the four major cities in the Netherlands 
(Amsterdam, The Hague, Utrecht and Rotterdam) from the obligation to follow a 
competitive procedure whilst distributing public transport concessions. This meant that 
the legislature did not consistently limit the self-supply route.8 Third parties would have 
possibilities to uphold these obligations before the Courts, but in relation to the right to 
self-organisation could not contest the self-supply route by the four major cities. This 
example is one of very few, however.9 Furthermore, policy of public authorities can also 
limit the make-or-buy decision at their own discretion. For example, Rijkswaterstaat, 
a major Dutch agency that is responsible for the design, construction, management 
and maintenance of the main infrastructure facilities in the Netherlands, applied the 
principle ‘the market, unless’ for a long time.10 It is therefore clear that a consistent and 
coherent regulatory approach of the make-or-buy decision is lacking at both the EU and 
the Dutch level. 

4 See Chapter 3.
5 Manunza 2013, p. 206; Sanchez-Graells 2015, pp. 249-251; Hebly 2010. 
6 Besluit van 14 december 2000, houdende vaststelling van een algemene maatregel van bestuur ter uitvoering 

van de Wet personenvervoer 2000 (Bp2000) (Public Transport Decree 2000), St. 2000, 563.
7 Art. 5(2) Regulation (EC) No. 1370/2007 of the European Parliament and of the Council of 23 October 2007 

on public passenger transport services by rail and by road, and repealing Council Regulations (EEC) 
No. 1191/69 and (EEC) No. 1107/70. St.2012, 556.

8 Art. 63a Public Transport Decree 2000, which was altered by Wet van 5 november 2012 tot wijziging van 
de Wet personenvervoer 2000 teneinde inbesteding van openbaar vervoer mogelijk te maken in een plusregio 
die de gemeente Amsterdam, ’s-Gravenhage, Rotterdam of Utrecht omvat (Wet aanbestedingsvrijheid OV 
grote steden) (Act amending the Public Transport Act 2000 to allow self-supply of public transport in 
Amsterdam, The Hague, Rotterdam and Utrecht).

9 I will discuss the developments relating to the Wet Markt en Overheid (Dutch Government and Market 
Act) and the Woningwet 2015 (Dutch Housing Act 2015) further below. 

10 Since 2016, Rijkswaterstaat has applied the approach of ‘together with the market’, of which the exact 
details are still in the making. Accessible via: https://www.rijkswaterstaat.nl/zakelijk/zakendoen-met-
rijkswaterstaat/werkwijzen/uniforme-uitgangspunten.aspx (date accessed: 12 February 2018). Also see 
the so-called ‘Public-Private Comparator’. Accessible via: https://www.rijksoverheid.nl/documenten/
richtlijnen/2002/01/28/handleiding-publiek-private-comparator (date accessed: 12 February 2018).
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As a consequence of this gap, it is currently only possible for third parties to provide 
checks and balances of the make-or-buy decision via the political and democratic 
decision-making processes, which remains an unpredictable mechanism for practice.11 
This need to consider regulation is emphasized by the importance of make-or-buy 
decisions for the efficient and effective organisation of services in society. It is even fair 
to say that this decision is much more fundamentally important than the competitive 
selection of whom is allowed to contract out a service, which has been heavily regulated 
under EU public procurement law.12 It has, therefore, been argued by Manunza since 
2010 that the current regulatory approach of public procurement is of a fragmented 
nature by not including this decision.13 I will build further on this conclusion in this 
chapter by considering how to substantively fill this gap. These thoughts are based on 
the idea that the make-or-buy decision can indeed – similarly to the current regulation 
of public procurement – lead to suboptimal choices in terms of cost and quality.14 
Choosing to self-supply catering services even though a contracted third party can 
offer a better quality-price ratio,15 or, choosing to contrarily contract a third party 
whereas cooperation between contracting authorities would be better suited to provide 
a service, may result in a negative outcome for a contracting authority, and, ultimately 
for society.16 In this context, these decisions can also have negative effects on markets 
that were previously able to benefit from contracting out service provision, ultimately 
leading to higher prices.17 The economic sciences offer substantive guidance for these 
decisions, which are easy to set aside due to the current discretionary power to decide 
on service provision.18 If the market fails in an economic sense, then provision by public 
authorities can indeed be justified.19 It is, therefore, even more surprising when service 
provision by public authorities is chosen even though no economic justification exists 
for this choice.20 It is particularly in this regard that legal remedies for third parties would 
be able to contribute to ensuring that decision-making preceding the make-or-buy 
decision is based on well-founded reasons. As a result, if one were to fully acknowledge 
the importance of this decision, it can be argued that the absence of regulation currently 
constitutes an incoherency under EU public procurement law.

The debate on regulation of the make-or-buy decision in the remit of public procurement, 
however, has not taken place or not sufficiently. At the EU level, discussions have 
alternatively focussed on onerous efforts to define various categories of services in 
order to determine the applicability of the internal market rules. This debate has often 
focussed on how the concept of services of general economic interest (SGEI) must be 

11 Manunza & Berends 2014, p. 376 onwards.
12 This becomes more prevalent if one considers that the economic value of this preceding choice far 

surpasses the – already very substantial – value of public procurement in the Member States.
13 Manunza 2010, p. 110.
14 Needless to say, it is clear that these choices will also result in optimal results. Opinion of A-G Trstenjak, 

4 June 2008, Coditel, par. 87.
15 See, for instance, Van Buiren et al. 2018. 
16 See, for instance, National Audit Office 2016. Opinion of A-G Trstenjak, 4 June 2008, Coditel, par. 87.
17 Manunza 2010, pp. 115-120; Perloff 2017. 
18 Manunza 2010, p. 118. 
19 Baarsma 2010, p. 10; Baarsma 2005. 
20 See in relation to the self-supply of security services in the Dutch central government: Van Buiren et al. 2018.
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defined and under what conditions such service provision can take place.21 It has not 
provided much clarity however until now, despite the efforts of the EU Commission 
in 2011. As briefly touched upon in Chapter 3 (Section 8), SGEI are seen as economic 
activities which deliver outcomes that benefit the overall public good that would not, or 
not sufficiently, be supplied by the market without public intervention. Such economic 
activities are subject to specific EU legislation and are, therefore, covered by the internal 
market rules. The more relevant category of non-economic services, such as national 
security, justice and compulsory education, falls outside the scope of the internal 
market rules.22 Furthermore, despite the competence of the EU Commission to initiate 
regulations on this topic, no consensus has been reached at EU level, meaning that there 
is no common EU approach.23

For the subsequently much broader category of economic services,24 the question can at 
least be raised if the current ‘highly competitive social market economy’ as it stands today 
in the EU in Article 3 TEU could not benefit from regulating the relationship between 
the market and the government more extensively.25 More specifically, as Manunza has 
argued, the question would be if such benefits can be derived from regulation of the 
make-or-buy decision based on objective, transparent and non-discriminatory criteria.26 
This alternative approach would answer the question which type of service provision is 
most suitable to perform a service.27 

Whereas discussions at the EU level have halted as discussed before, the debate at the 
Dutch national level has been significant. In recent years, the potential of regulating 
the make-or-buy decision has returned on various occasions in Dutch politics, making 
it a returning issue on the political agenda. Most prominently, it has arisen on three 
occasions: in the remit of public procurement law, competition law, and housing law.

During the discussions in relation to the implementation of the 2014 Directives on 
public procurement, a motion was tabled in the Eerste Kamer (Dutch Senate) to implement 
such a framework, but it did not win the required number of votes.28 Furthermore, more 
recently, this debate has shifted from the public procurement remit to the Wet Markt en 
Overheid (Government and Market Act), which is part of the Mededingingswet (Dutch 
Competition Act) that regulates the commercial services of Dutch public authorities 

21 Manunza & Berends 2014, p. 397.
22 For a general introduction, see EU Commission 2013, p. 30. The Commission categorizes them as ‘state 

prerogatives’ and ‘certain activities of a purely social nature’.
23 The EU Commission has the competence to initiate a regulation or directive according to Art. 14 TFEU. 

Also see on this topic, Krajewski 2008, pp. 377-397.
24 In the EU context, economic services are defined through the concept of undertaking, which ‘encompasses 

every entity engaged in an economic activity, regardless of the legal status of the entity and the way in 
which it is financed and, secondly, that employment procurement is an economic activity.’ CJEU, 23 April 
1991, Höfner, par. 21, and economic services concern ‘any activity consisting in offering goods and/or 
services in a given market is an economic activity’. CJEU, 16 June 1987, Commission v Italy, paragraph 7.

25 Monti 2010, p. 68.
26 Manunza 2009.
27 Manunza 2010, p. 117. 
28 Parl. Docs. II 2015/16, 34 329, E. 
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in the market.29 Despite not taking part in the recent evaluation of this Act,30 Dutch 
political parties D6631 and VVD further encouraged this debate by presenting a draft 
bill in the Tweede Kamer (Dutch House of Representatives) in 2016. It was intended to 
limit the possibility of public authorities to provide services themselves.32 It proposed 
to extend the scope of this Act to the make-or-buy decision by referring to the risks for 
loss of turnover for third parties, the lack of possibilities to offer alternatives, and the 
lack of legal remedies. The Act proposed to introduce a regelgevend kader (regulatory 
framework). It was based on the standpoint of ‘nee, tenzij’ (no, unless), thereby requiring 
public authorities to motivate service provision by public authorities. Furthermore, only 
in scenarios in which it would be necessary and proportional, would it be allowed to 
favour service provision by public authorities over contracting out a service. It proposed, 
finally, to introduce an obligatory market consultation requirement, which would 
allow for scrutiny of the question if contracting out, subsidies or other instruments 
could achieve the most desired outcome for society.33 This discussion appeared to take 
legislative traction in the government when the Minister of Economic Affairs stated that 
he would indeed consider the possibility of an afwegingskader (assessment framework).34 
However, the government has since responded by confirming that it does not consider 
the introduction of such a framework necessary. Even though it confirmed the need 
for balanced decision-making, it also referred to the reasons why – despite possible 
inefficiencies – it would still be necessary to provide a service through self-supply, such 
as the need to keep data in-house relating to IT services. It concluded by stating that a 
case-by-case approach would be necessary, and that consistent problems relating to the 
make-or-buy decision were not known. Given the lack of empirical research on these 
issues, such claims require further substantiation, which could be granted by a recently 
adopted motion in the Dutch Parliament to keep track of service provision by public 
authorities in a register.35

Market testing does seem to gain traction, however. Noteworthy is the recent Woningwet 
2015 (Dutch Housing Act 2015), which has limited the ability of the Woningcorporaties 
(Dutch Housing Associations) to provide economic services themselves and instead are 
now obligated to focus on their public tasks as stipulated by law, which are mainly related 
to building, renting out, and administrating social housing.36 If a Housing Association 
still wants to provide these services, the municipality involved needs to pursue a so-

29 Mededingingswet (Dutch Competition Act), Stb. 1997, 430 en Besluit markt en overheid, Stb. 2012, 254. 
Also see a related report on unfair competition by public authorities: VNO-NCW en MKB NL 2015.

30 Ecorys & Bird&Bird 2015.
31 D66 describes itself as ‘progressive liberal democrats’. See D66, Highlights of D66’s 2017, Parliamentary 

Manifesto, accessible via https://d66.nl/content/uploads/sites/2/2016/11/Engelse-vertaling-programma- 
2017-1.pdf (date accessed: 12 February 2018), whereas VVD describes itself as founded on ‘liberal 
philosophy’. See https://international.vvd.nl/info/1113/who-we-are (date accessed: 12 February 2018). 
Both parties are members of the Alliance of Liberals and Democrats for Europe Party (ALDE) in the EU 
Parliament.

32 Parl. Docs. II 2015/16, 34 316, No. 2.
33 Parl. Docs. II 2015/16, 34 316, No. 2, pp. 4-5.
34 Parl. Docs. II 2014/15, 32 637, No. 182.
35 Parl. Docs. II 2016/17, 34 775, XII, No. 80. 
36 Also see, the Woningwet 2015 (Dutch Housing Act 2015), Stb. 1991, 736. This approach is explicitly linked 

to limiting their role to being providers of services of general economic interest instead of providers of 
economic services (hence, the continuous reference to niet-DEAB taken (non-SGEI tasks). 
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called markttoets (market test), which aims to ensure that a Housing Corporation does 
not perform a service itself, when third parties are interested in performing the related 
service.37 These parties can respond to the public announcement by the municipality, 
which specifies the terms and conditions of the required service, after which the 
municipality will engage with interested third parties in order to establish if they 
are willing and able to perform the service. If these conditions are met, the Housing 
Association cannot provide the related service, but must instead contract a third party.38 

2. SEARCHING FOR RECONCILIATION: A COMPARISON WITH THE US 

The following sections present a comparison with the regulation of the make-or-buy 
decision in the US.39 At its federal level of government, regulation is in effect that 
regulates the discretionary power in which federal agencies are able to decide on the 
delivery of services.40 This means that the question of which institution should perform 
a particular service is not entirely left up to the democratic processes or the executive 
branch as is the case in many EU Member States, but extensive obligatory guidance is 
provided for government officials that are faced with this question. 

As considered in the methodology of Section 2.3 of Chapter 1, the guiding line of this 
discussion is to consider (1) why regulation was introduced and what its objectives are, 
(2) how the comparison between performance alternatives takes place substantively and 
therefore based on which criteria, and (3) how it is arranged procedurally, including 
the question what the rights of third parties are. The following sections are, therefore, 
structured as follows. Firstly, a brief introduction to the context of competitive sourcing is 
given, because regulation of the make-or-buy decision is directly linked to this. Secondly, 
the development of the objectives of ‘US competitive sourcing’ initiatives, notably the 
US Federal Activities Inventories Reform Act of 1998 (‘FAIR Act’)41 and the Office of 
Management and Budget Circular A-76 (‘Circular A-76’),42 are discussed. Thirdly, the 
FAIR Act and its obligation for federal agencies to create annual service inventories that 
classify services as either ‘inherently governmental’ or ‘commercial’ are discussed in 
more detail, given their relatedness with the EU distinction between economic and non-
economic services.43 Fourthly, Circular A-76 is discussed by considering public-private 
competitions for commercial services.44 Finally, both the FAIR Act and Circular A-76 

37 Art. 44c Woningwet 2015 (Dutch Housing Act 2015).
38 Further details can be found in the Besluit van 16 juni 2015, houdende nieuwe nadere regels betreffende 

toegelaten instellingen en dochtermaatschappijen en nadere regels betreffende wooncoöperaties (Besluit 
toegelaten instellingen volkshuisvesting 2015).

39 Manunza referred to the potential of this comparison. Manunza 2010. 
40 The federal government concerns legislative, executive and judicial branch as defined in the US 

Constitution, including all the federal agencies of the US. 
41 P.L. 105-270 (Oct. 19, 1998), 112 Stat. 2382, 31 U.S.C. § 501.
42 OMB Circular A-76 2003. 
43 I will use the reference to ‘service’ in the following to ensure consistency between the other chapters. US 

law, policy and literature often also refer to ‘activities’ or ‘functions’, which terminology is only preserved 
in quotes. Their meaning is used interchangeably. 

44 These services have been identified in the Fair Act inventories as being suitable for competition.
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contain possibilities for the review of make-or-buy decisions, thus making it relevant for 
the position of third parties. 

2.1. Defining US competitive sourcing

Government procurement, as is the common terminology in US literature to describe 
public procurement, makes up a substantial amount of the US GDP.45 More specifically, 
the US federal government alone procured a total of more than 430 billion USD of 
goods and services in 2015.46 It has been a longstanding tradition of US federal 
government agencies, as the counterpart of contracting authorities in the EU, to rely 
on the private sector for the performance of commercial services and production of 
goods. The US government and the contracts it concludes are subjected to statutes, such 
as the Competition in Contracting Act and the Federal Acquisition Streamlining Act.47 
Additionally, the regulation that applies to federal agencies and the contracts concluded 
by these agencies is the Federal Acquisition Regulation (‘FAR’).48 The goal of the FAR is 
to create ‘uniform policies and procedures for acquisition’ for the federal government.49 
The FAR grants the relevant procedures to contract, and subsequently administer and 
cancel these contracts too. Furthermore, judicial protection is granted in two phases, 
which each have their own distinct paths through agency and judicial review. Challenges 
and bid protests to the terms of a solicitation or a (proposed) award of a contract or other 
irregularities during a competitive procedure can be challenged at the agency level, at 
the Government Accountability Office (‘GAO’) or at the Court of Federal Claims.50 
The GAO is the most frequently used protest forum.51 Subsequent judicial review is 
provided at the United States Court of Appeals, or the Supreme Court. The scope of 
US government procurement regulation, however, is extended by so-called ‘competitive 
sourcing’ initiatives that regulate the make-or-buy decision. Competitive sourcing can 
be defined as (1) the process of identifying categories of services, including inherently 
governmental and commercial services, by federal agencies, and (2) the subsequent use 
of competitive procedures for commercial services in which these agencies transparently 
compare the performance of a commercial service by government employees against 
private-sector performance, in order to determine which is more cost effective and 

45 See World Bank statistics are used. Accessible via http://data.worldbank.org/indicator/NY.GDP.MKTP.CD. 
(Date accessed: 12 February 2018).

46 National Contract Management Association 2016, p. 2. Conway 2012, p. xiii. (preface). Not all of these 
acquisitions, however, are the result of a competitive procedure. About 67% of every US dollar spent is 
involved in some sort of competitive procedure, which is a figure that has remained stable in the last 
few years. Bloomberg Government 2014, p. 9. The public-private competitions of Circular A-76, which 
are distinct from ‘normal’ public procurement procedures, cover a small percentage of the total amount 
of contracts awarded by the federal government. For instance, it encompassed 2% of Department of 
Defense’s total contract value. US Department of Defense 2000. This figure is most likely to be lower in 
the other departments as DoD was the main user of public-private competitions.

47 The Competition in Contracting Act of 1984 (41 U.S.C. 403 note) and the Federal Acquisition Streamlining 
Act (FASA) of 1994 (P.L. 103-355).

48 Code of Federal Regulations, Chapter 1, Parts 1-53 of Title 48.
49 48 C.F.R. 1.101 (2012).
50 Congress has arguably abolished the jurisdiction of the District Court, but debate has continued due to 

the unclear wording of this Act. Kelleher 2008, p. 5. 
51 Metzger & Lyons 2008, p. 1229. 
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provides best value for taxpayers’ money. Competitive sourcing is therefore very different 
from ‘privatization’, ‘outsourcing’ or ‘contracting out’.52 The last three assume that one 
type of service provision is deemed suitable, namely transferring service delivery to 
third parties in the competitive market. Competitive sourcing, however, aims to contain 
none of the above assumptions by acknowledging that alternatives exist and searches 
for the best ‘source’ of performance through a competitive process. It is therefore an 
interesting starting point for balanced decision-making in relation to the make-or-buy 
decision.

2.1.1. The development of US competitive sourcing’s objectives 

Since the 1930s, the US federal government has explored the issue of regulating the 
make-or-buy decision on many occasions. When initiatives emerged on this subject, it 
was reported that the number of commercial activities conducted by federal agencies 
‘posed a real threat to private industry’.53 This led the Bureau of the Budget (BoB), the 
predecessor of the Office of Management and Budget (OMB), to issue federal guidance 
under the Eisenhower Administration. It contained strong emphasis on private-sector 
performance of commercial services. The BoB stated in one of three policy notes in 
1955: ‘[I]t is the stated policy of the administration that the Federal government will 
not start or carry on any commercial activity to provide a service or product for its own 
use if such product or service can be procured from private enterprise through ordinary 
business channels.’54 

The first objective was therefore found in limiting the government’s services to whatever 
the market was unable to provide.55 However, it was not until 1966 under the Johnson 
Administration that these policy notes were transformed into the first OMB Circular 
A-76.56 Abandoning the initial objective set out by the initial policy notes, the first 
Circular A-76 was written along the lines of the idea that ‘the competitive enterprise 
system, characterized by individual freedom and initiative, is the primary source of 
national economic strength. In recognition of this principle, it has been and continues 
to be the general policy of the Government to rely on commercial sources to supply the 
products and services the Government needs.’57 

For this reason, this objective of the Circular A-76 was initially quite balanced by 
acknowledging the importance of the ‘competitive enterprise system’ and stressing the 
government’s reliance on it for its needs. However, the 1979 revision of the Circular 

52 It is referred to as ‘the reinvention of government through the conversion of recurring commercial 
activities to or from in-house, contract, or ISSA performance’. It does not refer to simply contracting 
with the private sector for the provision of goods or services. Rather, it is the competition that is key to 
ensuring that the government obtains the same or higher quality of goods or services at lower prices, 
regardless of the source. ISSA refers to performance by another federal agency. US General Accounting 
Office 2000, p. 4. Blum 2009, p. 76.

53 Commission on Government Procurement 1972, p. 58.
54 Bureau of the Budget, Bulletin 55-4, January 15, 1955.
55 Art. 4b OMB Circular A-76 2003.
56 Halchin 2007, p. 3. Commission on Government Procurement 1972, p. 57. 
57 US Office of Management and Budget 1999, p. 33931.
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A-76 stated, more in line with BoB’s policy notes, that ‘[i]n a democratic free enterprise 
economic system, the Government should not compete with its citizens. The private 
enterprise system, characterized by individual freedom and initiative, is the primary 
source of national economic strength. In recognition of this principle, it has been and 
continues to be the general policy of the Government to rely on competitive private 
enterprise to supply the products and services it needs.’58 

This means that the fundamental standpoint of a ‘government which should not 
compete with its citizens’ was included as an essential objective at the time.59 This neatly 
fitted in with the years that followed during the Reagan Administration in which many 
governmental services were to be privatised.60 Furthermore, the government was also 
perceived as being ‘too large’, meaning that the federal government was deemed to be 
inefficient and too powerful. This administration explicitly set out to fight inefficiency 
by focusing on cutting cost and reducing the size of the government, which is illustrated 
by the statement “Our first step was to ask one of the classic questions of good 
management: Should we be performing a particular task at all? [...].’61 In addition, an 
executive order was issued requiring agencies to ‘conduct annual [A-76] studies of not 
less than 3% of the department or agency’s total civilian population, until all identified 
potential commercial activities have been studied.’62 The Circular A-76 could not only 
be employed to ensure a role for the ‘private enterprise system’, but at the same time 
executive policy regarded it as a tool to keep the federal government small. 

Twenty years later, during the Clinton Administration, it was concluded, however, that 
‘outside the DoD, not a single agency uses A-76 competitions’.63 The public-private 
competitions provided in Circular A-76 were therefore severely under-used, meaning 
that these competitions hardly played a role in federal procurement.64 In light of the 
non-obligatory nature of Circular A-76, the Clinton Administration introduced an 
important additional feature to competitive sourcing, namely the FAIR Act of 1998.65 
It was introduced as a separate statute to ensure that federal agencies complied with 
Circular A-76 and contained an inventory requirement. The implicit objective of the 
FAIR Act was to improve the application of Circular A-76.66 The objectives of Circular 
A-76 and the FAIR Act therefore seem to overlap significantly. This is also confirmed 

58 OMB Circular A-76 1983, par. 4(a). US Office of Management and Budget 1979, pp. 20556-205557.
59 However, some irony is found in the fact that the Circular A-76 provided for just that: a competition 

between public and private sources. 
60 Luckey & Manuel 2012, p. 6.
61 Reagan 1988. However, it often only referred to the reduction of the federal employees’ headcount and 

could mean that actual spending figures would in fact rise. See further on this in relation to the Clinton 
administration: Gore 1993. 

62 US President (Reagan), ‘Performance of Commercial Activities’, Executive Order 12615, Federal Register, 
vol. 52, No. 225, 23 November 1987, p. 44853.

63 Luckey & Manuel 2012, p.  10. See e.g. H.R. 4244, supra note 53, at 30 (statement of Stephen Horn, 
Chairman, House Subcommittee on Government Management, Information, and Technology). 

64 Luckey & Manuel 2012, p. 10.
65 The current statutory inventory requirement of the Fair Act has had predecessors in federal policy. These 

were known as ‘Raines Inventories’ on May 12, 1998. Luckey & Manuel 2012, p. 7 and p. 16.
66 Nonetheless, it was not until the revision of the Circular A-76 in 2003 during the G.W. Bush Administration 

that the inventory process explicitly contained and required federal agencies to create a separate inventory 
for inherently governmental functions. O’Keefe 2001. 
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by the similar historical conditions under which the FAIR Act first entered Congress, 
when compared to the 1979 revision of Circular A-76. The ‘Freedom From Government 
Competition Act of 1997’ resembled the objective of the BoB policy notes and stated 
that ‘no agency may begin or carry out any activity to provide any products or services 
that can be provided by the private sector’ and ‘no agency may obtain any goods or 
services from or provide any goods or services to any other governmental entity’.67 This 
strict objective, however, was not preserved in the final wording of the FAIR Act, which 
does not refer to a more general objective as such.

The subsequent two revisions of Circular A-76 in 1999 and 2003 altered its objective 
once more. The explicit mentioning of the fact that the government should not compete 
with the private sector was taken out in 2003.68 Following this highly substantial review, 
a more balanced vision appears to have been included, which states that ‘it is the policy 
of the United States Government to achieve economy and enhance productivity, retain 
governmental functions in-house, and rely on the commercial sector.’69 This was also 
expressed by the Commercial Activities Panel, which ran the review and stated that 
‘the overall purpose of A-76 is to provide [a] uniform policy for how federal agencies 
manage functions that provide commercial services. Circular A-76 outlines conditions 
under which agencies are permitted to perform a commercial activity with government 
employees or by contract. It provides policy for standardizing how and when an agency 
competes a commercial activity with the private sector’.70

Despite having changed its objective, the executive policy of the G.W. Bush Administration 
in the period 2001-2009 again stressed the importance of a federal government that 
relies on the market for its commercial services.71 It particularly focussed on using 
competitive sourcing again as a management tool to ‘create a more efficient and effective 
government’.72 It was even desired to increase the potential role of the market as a service 
provider by changing the starting point of the sourcing process. This administration 
proposed to make all services ‘commercial’, unless agencies were able to justify why 
these services were ‘inherently governmental’. This proposal would have favoured 
contracting out of services to a great extent, but the initiative failed to come to fruition 
in the end. This preference became prevalent again when the OMB released guidance 
requiring agencies to compete a certain percentage of their total positions that perform 

67 105TH Congress, 1st Session, S. 314 on February 12, 1997 by Mr. THOMAS (for himself, Mr. HAGEL, 
Mr. KYL, Mr. ENZI, Mr. Brownback and Mr. CRAIG), Freedom From Government Competition Act of 
1997. Section 3(b)(1) Freedom From Government Competition Act of 1997 (idem).

68 Nevertheless, the Circular A-76 version of 1999 still stated a preference of private source performance. 
OMB Circular A-76 2003, p. 1. 

69 US Office of Management and Budget 1999.
70 Commercial Activities Panel 2002, p. 16.
71 ‘Nearly half of all federal employees perform tasks that are readily available in the commercial marketplace 

– tasks like data collection, administrative support, and payroll services. Historically, the government has 
realized cost savings in a range of 20 to 50 percent when federal and private sector service providers 
compete to perform these functions. Unfortunately, competition between public and private sources 
remains an unfulfilled management promise. By rarely subjecting commercial tasks performed by the 
government to competition, agencies have insulated themselves from the pressures that produce quality 
service at reasonable cost.’ US Office of Management and Budget 2002, pp. 17-19.

72 US Office of Management and Budget 2002, pp. 17-18. 
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commercial services. These percentages were later turned into targets instead of strict 
percentages.73 Quite opposed to this development, the reforms of Circular A-76 in 2003 
aimed to improve the equality between public and private sources in the competitive 
process. In this respect, the administration made an about-turn by abandoning the 
initiated focus on favouring private performance.74 

Since the Obama Administration, there has been a halt on the overall use of public-
private competitions under Circular A-76 by a moratorium of the US Congress, which 
was initially caused by extensive criticism on the use of third parties as contractors 
during the Afghan and Iraqi wars.75 After Congress’s approval of the Appropriations 
Act each year, this provision has remained in effect up until now, meaning that no 
funds can be allocated to public-private competitions. This means de facto that this 
type of competition has not been initiated since then. Furthermore, it appears that 
neither the inventory obligation has been strictly followed by all agencies, nor has 
OMB taken steps to improve its enforcement. However, a revival of their use under the 
Trump Administration might be a possibility, which would again signify the influence 
of executive policy on competitive sourcing.76 

Executive policy also seems to have been influenced by the vehement debate on 
competitive sourcing since its introduction. According to the private sector and its 
representatives, federal employees were allegedly in an advantageous position in these 
competitions, and federal employee unions have consistently stated that the level playing 
field was tilted in favour of the private sector.77 For instance, Roberts et al. expected these 
cost comparisons to ‘provide exceptional opportunities for contractors’.78 The federal 
unions also played a role in decreasing the popularity of Circular cost comparisons by 
claiming that contractors were not able to do the same job as, let alone better than, 
government employees.79 GAO claimed that the major pitfall of the Circular was the 
inability of the government to calculate the costs and true benefit from the savings 
made by A-76 comparisons.80 The reported results of public-private competitions have 
arguably been positive, despite their limited use in practice.81 The most frequent user 

73 US Office of Management and Budget 2002, p. 18.
74 OMB, Performance of Commercial Activities, 68 Fed. Reg. No. 103, p. 32136. Blum 2009, p. 76.
75 See, for instance Sec. 203 and 401 Consolidated Appropriations Act, 2017 – 115th Congress (2017-2018).
76 Clark 2016.
77 See further, Halchin 2012. 
78 Roberts et al. 2001, p. 586.
79 US Congress, Senate Committee on Governmental Affairs, Subcommittee on Oversight of Government 

Management, Restructuring, and the District of Columbia, and House Committee on Government 
Reform and Oversight, Subcommittee on Government Management, Information, and Technology, A 
Free Market Approach to Federal Contracting: The Fair Competition Act of 1998 and the Competition 
in Commercial Activities [Act] of 1998, 24 March 1998 hearing, 105th Cong., 2nd sess., 24 March 1998 
(Washington: GPO, 1998), pp. 100, 392-393.

80 US General Accounting Office, OMB Circular A-76: Oversight and Implementation Issues, Testimony, 
T-GGD-98-146 (Washington: 4 June 1998), p. 9.

81 Despite the fact that Circular A-76’s history dates back to the 1950s, public-private competitions under 
Circular A-76 have not been widely used except for in the 1980s and the years between 1995 and 2004. 
Commercial Activities Panel 2002, pp. 20-21. Congress was informed, for instance, by DoD that only 
2% of their contract value was awarded through the use of A-76 procedures. US Department of Defense, 
2000.
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of public-private competitions, the DoD, stated that it intended to study a minimum of 
203,000 federal FTEs between 1997 and 2005.82 The Department estimated that it would 
save approximately $9.2 billion in operating costs during that period, and $2.8 billion 
in annual recurring savings after FY 2005.83 Over the years, DoD has reported similar 
estimates and results. The Circular A-76 resulted in 20% saving on average. Interestingly 
enough, this was relevant for public-private competitions that either resulted in in-
house performance or contracting out of services. Ex-post reviews of public-private 
competitions sometimes confirm this average of savings.84 However, Blum stated 
that results have not only been achieved in relation to costs, but improvements also 
include ‘better help desk services to support internal services to general operations, 
more efficient vendor payment processing, state-of-the-art delivery of flight services 
to general aviation pilots, more cost-effective facilities maintenance, and better service 
to the public for tax-related forms and publications.’85 A more recent review by IBM 
states that the average estimated savings of 44% of baseline costs with either improved 
performance or no decrease is achieved.86 This report also concluded that while 
contractors won 56% of the competitions, the number of winning in-house bids has 
been rising steadily over the years. In 2003, in-house bidders won nearly twice as many 
competitions as private sources.87 Additionally, a report published in 2003 stated that 
the projected personnel cost savings were substantial in both in-house and contractor 
wins, ranging from 30 to 60%. These projected savings did rely heavily on service 
performance with less personnel. More importantly, these cost savings were generally 
realized and maintained over time. This report, however, pointed towards the difficulty 
of tracking cost-savings during changes of an agency’s mission and the research showed 
that some cost factors were not included in the DoD’s data assessed.88 More recently, 
the OMB estimated the savings of competitions completed between 2003 and 2006 to 
be a net worth of approximately 6.9 billion USD. Additionally, it prospected that the 
improved service provision after public-private competitions would save an additional 
7 billion USD in the subsequent seven years.89 GAO confirmed the potential of public-
private competitions, but also stressed the importance of proper execution in order to 
truly achieve cost savings by stating: ‘Our prior work has shown that savings are possible 
when agencies undertake a disciplined approach, such as that called for under Circular 
A-76, to review their operations and implement the changes to become more efficient 
themselves or contract with the private sector for services. Agencies’ experiences 
with the Circular A-76 process suggests that competition is a key to realized savings, 

82 Typical services presented for public-private competition are installation services, aircraft equipment 
maintenance, real property maintenance services, logistics services, information and communications, 
acquisition and supply operations, transportation services, computer services, RDT&E support, 
education and training services, commissary operations. Commercial Activities Panel 2002, p. 20. 

83 Center for Naval Analysis 2001, p. 1.
84 A review found that public-private competitions in the Department of the Navy resulted in average 

savings of about 30%. Marcus 1993.
85 Blum 2009, p. 76.
86 Gansler & Lucyshyn 2004, p. 24.
87 Gansler & Lucyshyn 2004, pp. 6-7.
88 Gates & Robbert 2002, p. xiv-xv.
89 Also see US Department of Defense 1999a and US Department of Defense 1999b.



THE MAKE-OR-BUY DECISION & EU PUBLIC PROCUREMENT LAW

263

9

regardless of whether functions are eventually performed by private sector sources or 
retained in-house.’90

Despite these seemingly positive reports, Circular A-76 has been extensively 
criticised for a number of reasons. Its outsourcing efforts are said to dismantle the 
federal workforce, which for this reason is not able to effectively oversee contractor 
performance. Others question whether the estimated cost savings will truly materialize 
due to the lack of accountability and data collection.91 The lack of post-accountability of 
public-private competitions was one of the main reasons for Circular A-76’s review in 
2003. For instance, private sources had no opportunity to hold an agency accountable 
for not implementing the Most Efficient Organization (MEO), after it had successfully 
kept service performance in-house. In addition, Schooner argued that the acquisition 
workforce was inadequate and lacking of experience and therefore not able to implement 
the extensive requirements of Circular A-76.92 Blum noted, amongst other things, some 
arguments against this by referring to successfully executed competitions by federal 
employees and efforts to improve the quality of the federal acquisition workforce.93

To conclude on the first aspect of inquiry, it is clear that the US approach to the make-
or-buy decision has always been accompanied by full transparency on its vision of the 
most beneficial relationship between the government and the market.94 The objectives 
of Circular A-76, however, appear to have changed through various reforms. Initially 
introduced as an instrument to recognise the importance of the market to the economy, 
it changed into an instrument that was to favour private source performance of 
commercial services and again to a more balanced instrument that aims to recognize 
the importance of the distinction between services that should be performed through 
self-supply and services that are suitable for competition. In addition, it is clear that 
executive policy has also influenced the actual use of competitive sourcing by either 
emphasising performance alternatives or by dismissing its use entirely.95 When 
considering the scenario of the EU and MS, it is clear that this seems to be a viable 
starting point: determining how the relationship with the market is perceived and what 
this means in terms of regulation. 

2.2. Aiming for transparency: the FAIR Act inventory process

The second part of this inquiry questions how performance alternatives are compared, 
and based on which criteria. The first relevant regulatory aspect is found in the FAIR 
Act. It requires US federal agencies to annual inventories of their services, which 

90 US General Accounting Office 2000, p. 4.
91 Performance of Commercial Activities, 76 Fed. Reg. 69769, 69771 (19 November 2002).
92 Schooner 2004, p. 266.
93 Blum 2009, pp. 81-84.
94 Commission on Government Procurement 1972, p. 58. Commission on Organization of the Executive 

Branch of the Government 1955. 
95 Luckey & Manuel 2012, p. 5.
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makes their internal services transparent.96 These inventories categorize all services 
performed by a federal agency as either ‘commercial’ or ‘inherently governmental’.97 The 
FAIR Act ensures that inherently governmental services are performed by government 
personnel by obliging federal agencies to consciously identify them and to identify 
which commercial services may be able to improve performance and decrease costs 
by private-sector performance.98 In this light, the classification of a service in a FAIR 
Act inventory neither implies that services will be contracted out, nor that a public-
private competition will be initiated in the future for a listed service. It seems therefore 
that federal agencies still have considerable discretion to decide on the make-or-buy 
decision, and that the rules do not change their ability to decide upon service provision. 

The FAIR Act applies to executive federal departments.99 Their inventories have detailed 
requirements, e.g. that it must clearly assess the service involved and its category, 
and that each item that is listed in an inventory must include the organizational unit, 
the state(s) and location(s) where the service is performed, the number of full-time 
employees who perform the service, the activity function code and the reason code.100 
If a service is identified as inherently governmental, the federal agency must prepare 
written justifications for these services, but there are no specific guidelines as to what 
these justifications must entail. The justification must be made available to the public on 
request.101 This is an aspect of transparency through motivations. In addition, all entries 
in the inventory must be indicated by so-called ‘function codes’, such as ‘financial 
analyses’, ‘administrative support’, ‘pollution prevention’ and ‘medical care’.102 Once the 
inherently governmental services have been identified in the inventory, the remaining 
commercial services are divided into two broad categories: ‘suitable for competition’ 
and ‘not suitable for competition’. More specifically, commercial services are indicated 
in the inventory by ‘reason codes’ to make this distinction accessible. The reason code 
describes what the federal agency considers necessary for the future performance of a 
commercial service, including ‘not appropriate for private sector performance’, ‘suitable 

96 P.L. 105-270, 19 October 1998, 112 Stat. 2382, 31 U.S.C. 501 note, S. 314 (105th Congress). The Fair Act 
requirements were included into the Circular A-76 in a 1999 review. P.L. 105-270 (19 October 1998), 112 
Stat. 2382, 31 U.S.C. § 501 note. The following sections refer to the original Fair Act itself. 

97 They are also referred to as ‘workforce inventories’. Examples of these inventories can often be found 
on the websites of federal agencies. For instance, the United States Nuclear Regulatory Commission,  
http://www.nrc.gov/insp-gen/fairact-inventory.html (date accessed: 22 October 2014) or the US 
Department of Education, http://www2.ed.gov/about/offices/list/ocfo/2008fair.html (date accessed: 
22 October 2014). More importantly, the OMB publishes a Notice of Availability in the Federal Register. 
The last notice was published in 2007, which seems to indicate a lack of enforcement on this requirement.

98 Blum 2009, p. 65.
99 OMB Circular A-76, par. 5a referring to 5 U.S.C. § 101. However, agencies that have fewer than 100 full-

time employees are exempted.
100 The MEO stands for Most Efficient Organisation, which is a term used in the Circular A-76 competitive 

process. It concerns the internal offer of an agency. US Office of Management and Budget 1996, p. 38. 
In the beginning, vague function and reason codes were used, making the inventories hard to read and 
cross-comparisons between different agencies difficult. Commercial Activities Panel 2002, p. 14.

101 US Office of Management and Budget 1999, p. 10031.
102 A full list of inventory function codes can be found on: http://www.whitehouse.gov/omb/procurement_

fair_2006_inv_function_codes (date accessed: 22 October 2014) US Office of Management and Budget 
1996, p. 38.
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for a streamlined or standard competition’ or ‘performed by government personel due 
to a statutory prohibition against private sector performance’.

This means that federal agencies have discretionary power to allocate reason codes and, 
as a consequence, exclude services from a public-private competition.103 In any event, if 
a federal agency decides that a commercial service is not appropriate for private-sector 
performance and relies on reason code A, the federal agency must – again – provide a 
written justification, which must be made available to OMB and the public on request. 
Doing so, it provides transparency through motivation once more, but the threshold 
of motivation is not explicated. Examples of services falling under reason code A 
are services involving execution of regulatory policy compliance, services that are 
statutorily mandated or the maintenance of core mission capability. The OMB describes 
a core capability to be necessarily performed by government employees ‘to the extent 
that loss of in-house performance of the function would result in substantial risk to 
the agency’s ability to accomplish its unique mission’.104 Additionally, reasons which 
have been used to exclude services from competition are ‘the need for confidentiality in 
support of senior level decision-making’, ‘the need to permit rotation of personnel for 
career growth’, or ‘to maintain maximum productivity’.105 Interestingly enough, these 
arguments are also often raised to justify self-supply in the EU, and more specifically 
the Netherlands, but are not balanced by administrative challenge or review. After 
having received the FAIR Act inventories, the OMB reviews their content on an annual 
basis.106 Following this review, the inventories are presented to Congress and the public 
by publishing a notice of availability in the Federal Register, thus providing the closing 
piece of transparency unless the information in the inventory is classified,107 if there is 
not administrative challenge or appeal, as discussed below. 

2.2.1. Administrative challenge and appeal

All inventories published under the FAIR Act can be challenged and appealed at 
the agency level.108 For this reason, this Act obliges each agency to introduce an 

103 Blum 2009, pp. 67-68.
104 Attachment to OMBs 2005 inventory guidance, 1. Also see Blum 2009, p. 8. 
105 Attachment to OMBs 2005 inventory guidance, 3. Also see Blum 2009, p. 8.
106 OMB Circular A-76, Attachment A, (B)(2).
107 OMB Circular A-76, Attachment A, (A)(4). 
108 The review appears to be limited to agency level challenge and appeal. Review by the Courts would de 

jure be possible by initiating procedures based on the Administrative Procedure Act (5 U.S.C. 5). Parties 
would have to allege that agencies action are arbitrary, capricious, or an abuse of discretion. (Arrow Int’l 
v Spire Biomedical, 443 F. Supp. 2nd 182 (D.Mass.2006). The Court assesses the reviewability of an agency 
action by considering (1) that the agency must have broad discretionary powers, (2) if the action is readily 
susceptible to judicial review, excluding actions which implicate any political, military, economic or other 
choices which are not legal, and (3) that action committed to agency discretion by law is also reviewable 
if the agency lacked jurisdiction, if the agencies’ decision resulted from impermissible influences or if 
the decision violated any constitutional, statutory, or regulatory command. (Yeboah v INS, 2001 U.S. 
Dist Lexis 17360). A Fair Act claim in the US Courts would probably not be reviewable due to the 
second criterion, and the fact that no Court claims have been filed in this respect appear to support this 
conclusion. 
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inventory challenge and appeal process.109 After publication of the inventory in the 
Federal Register, challenges by interested parties have to be submitted within thirty 
working days.110 According to Section 3 of the FAIR Act, only ‘interested parties’, 
which is broadly defined, are allowed to submit a challenge.111 This includes third 
parties in the competitive market, representative organisations of these parties, and 
affected government employees. It does not seem to include affected citizens. Various 
stakeholders therefore have an ex-post role in the decision-making process in the make-
or-buy decision. This is substantially different from many of the EU Member States, 
including the Netherlands, where representative bodies will not automatically have 
standing before the Courts.112

Inventory challenges are limited to two categories: the classification of a service as 
inherently governmental or commercial, and the application of reason codes. More 
practically, inventory challenges must contain the service being challenged, and the 
reasons for the interested party’s belief that a service should be included, excluded or 
indicated otherwise on the list.113 These inventory challenges are assessed by agency 
officials at the same level, or at a higher level, than the individual who prepared the 
inventory.114 This aims to guarantee the impartiality of review. Within 28 working days, 
the interested party will receive a decision on its inventory challenge. This decision has to 
be accompanied by a rationale for the decision.115 If the inventory challenge is rejected, 
the interested party has ten working days to submit a written appeal for this decision 
to the inventory appeal authorities.116 Inventory appeals are assessed by agency officials, 
who are independent and at a higher level in the agency than the agency official who 
prepared the inventory.117 This decision again includes the rationale of the decision.118 
Following this challenge and appeal process, any sustained protests that have led to 
changes in the inventories, must be made available to the public once more. These are 
published by a notice of public availability in the Federal Register.119 

To conclude, the FAIR Act makes various aspects of the categorisation of services 
transparent, which is relevant for the second point of inquiry. This occurs through 
publication of inventories, but also via the motivation requirements at multiple 
moments. Furthermore, it provides review possibilities for various stakeholders, which 
gives substance to the third point of inquiry. As such, it would provide initial thoughts 
to resolve the tension discussed. 

109 Section 3 Fair Act. 
110 Section 3c Fair Act. 
111 Sec. 3 Challenges to the list (b) as (1).
112 In the Netherlands, such standing is provided before the Commissie van Aanbestedingsexperts 

(Committee of Public Procurement Experts). It seems to be similar to the administrative law concept of 
belanghebbende (interested party). Article 1:2 GALA. 

113 US Office of Management and Budget 1996, p. 39. 
114 OMB Circular A-76, Attachment A, (D)(1)(a).
115 OMB Circular A-76, Attachment A, (D)(3).
116 OMB Circular A-76, Attachment A, (D)(4) or Section 3(e)(1) Fair Act.
117 OMB Circular A-76, Attachment A, (D)(1)(b).
118 OMB Circular A-76, Attachment A, (D)(5) or Section 3(e)(2) Fair Act.
119 US Office of Management and Budget, 1996, p. 40.
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2.2.2. Inherently governmental vs. commercial 

Distinguishing between inherently governmental and commercial services is without 
doubt the most challenging part of the FAIR Act’s inventory process.120 The following 
discusses the role of law and policy, and the role of case law by the Courts and decisions 
of GAO, which can be used to support this process.121 

2.2.2.1. Criteria in law and policy

When discussing the scope and meaning of ‘inherently governmental’, the first source 
is found in the US Constitution.122 The US Constitution has assigned certain activities 
to specific branches of the federal government.123 For instance, the US Congress was 
entrusted with the legislative function and the President was, amongst other things, 
entrusted with executive powers and the Commander-in-Chief function.124 Any attempt 
to define other services as inherently governmental is a more difficult task. 

The first definition of ‘inherently governmental’ is derived from the US FAIR Act, 
which defines it as a ‘function so intimately related to the public interest as to require 
performance by Federal Government employees.’125 The second definition is found in 
Circular A-76, which states that it must concern ‘an activity that is so intimately related 
to the public interest as to mandate performance by government personnel’.126 Both these 
definitions are constructed ‘against the backdrop of decades of decisions – and debate – 
on that topic’.127 Despite these definitions, it has been argued that the lack of guidance 

120 Schooner 2004. 
121 In the following, ‘functions closely associated with the performance of inherently governmental activities’ 

and ‘critical functions’, as the latest addition to the spectrum of services, are not discussed further. These 
services are not identified in the Fair Act inventory requirement. There is no statute that defines these terms, 
and this additional policy terminology should therefore be seen in light of clarifying inherently governmental 
and commercial services further. According to the OFFP, inherently governmental functions require the 
performance of certain ‘closely associated’ functions for their adequate delivery. These closely associated 
functions find themselves in the ‘grey’ area, which approaches being in the category of clear-cut inherently 
governmental functions, such as combat in war situation or legal adjudication. These associated functions 
are not reserved specifically for performance via government personnel. Similar to inherently governmental 
functions, OFPP Policy Letter 11-01 contains a list of functions closely associated with the performance of 
inherently governmental functions. Office of Federal Procurement Policy 2011. According to the OFPP, 
critical functions concern a ‘function that is necessary to the agency being able to effectively perform and 
maintain control of its mission and operations’. According to the OFFP, critical functions are typically 
recurring and long-term in duration. Critical functions should be performed by federal employees as long 
as it is necessary for the agency to operate effectively and maintain control of its mission and operations, in 
line with its definition. A critical function is therefore not necessarily an inherently governmental function. 
If performed by contractors, the agency is to have sufficient internal capability to control its missions and 
operations. The term ‘sufficient’ is defined as requiring adequate workforce, experience ability to provide 
alternatives, and to be able to take appropriate actions to manage functions and be accountable for the final 
product. Office of Federal Procurement Policy 2011.

122 See for extensive research on this topic, Luckey & Manuel 2012. In this regard, p. 3. 
123 Art. I § 1 US Constitution.
124 Art. II § 2, cl. 1. US Constitution.
125 Section 5(1) Fair Act. Office of Federal Procurement Policy 2011, and Section 7.3 FAR all adopt this 

definition. 
126 The FAR and the more recent OMB Policy Letter 11-01 have adopted these respective definitions as well.
127 Cibinic et al. 2012, p. 349.
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and a clear definition makes it difficult to define inherently governmental services.128 
Both definitions are indeed not very helpful. What constitutes ‘intimately related’ or 
‘public interest’? Further guidance on defining inherently governmental services is 
found, however, in OMB Policy Letter 11-01 and the FAIR Act. In this context, a federal 
agency should analyse a service in relation to the definitions of inherently governmental 
previously mentioned and two alternative tests, which are related to the exercise of 
discretion and the nature of the work.129 

The first test, which can be used to identify inherently governmental services, is included 
in the FAIR Act.130 It further defines inherently governmental services by stating that 
these activities ‘require either the exercise of discretion in applying Federal Government 
authority or the making of value judgments in making decisions for the Federal 
Government, including judgments relating to monetary transactions and entitlements.’131 
Circular A-76 also adopts this approach and states that inherently governmental services 
require the ‘exercise of substantial discretion in applying government authority and/or 
making decisions for the government.’132 This is based on the Supreme Court ruling of 
Marbury v Madison in which the Court recognized that the President and other officials 
that were part of the executive branch exercised powers founded on their discretion and 
the related accountability.133

The importance of performance discretion and subsequent accountability of this 
performance is still clearly visible in the current assessment of inherently governmental 
services. According to Circular A-76, inherently governmental services normally fall 
into two categories. Firstly, it concerns the exercise of sovereign government authority. 
Secondly, it concerns the establishment of procedures and processes related to the 
oversight of monetary transactions or entitlements.134 FAIR Act and Circular A-76 
emphasize that inherently governmental services are characterized, among other 
things, by the interpretation and execution of the laws of the United States or the ability 

128 Report of the Committee on Armed Services of the House of Representatives on H.R. 5658 together with 
Additional Views, 110th Cong., 2d Sess., at 333-34 (2008).

129 Office of Federal Procurement Policy 2011, p. 56237. The comments of Policy Letter 11-01 raised the 
question if a new ‘principal agent’ test would be beneficial. This test would require ‘agencies to identify 
functions as inherently governmental where serious risks could be created by the performance of these 
functions by those outside government, because of the difficulty of ensuring sufficient control over 
such performance.’ OFPP responded by stating: ‘While recognizing that risk is an underlying factor in 
reserving work for Federal employees and the definition of inherently governmental function, OFPP 
concluded that the test would not likely lead to identification of significantly different functions as 
inherently governmental and was concerned that application of the test could lead to greater confusion 
about what may be performed by contractors and what must be performed by Federal employees.’ Office 
of Federal Procurement Policy 2011, p. 56231.

130 Office of Federal Procurement Policy 2011, p. 56237.
131 Section 5(2)(b) US Fair Act.
132 OMB Circular A-76, Attachment A, (B)(1)(a).
133 Supreme Court, Marbury v Madison (1803). The Supreme Court stated in its ruling that: ‘By the 

constitution of the United States, the President is invested with certain important political powers, in the 
exercise of which he is to use his own discretion, and is accountable only to his country in his political 
character, and to his own conscience. To aid him in the performance of these duties, he is authorized to 
appoint certain officers, who act by his authority and in conformity with his orders.’ For a more extensive 
discussion, see Luckey & Manuel 2012, pp. 4-5.

134 OMB Circular A-76, Attachment A, (B)(1)(a).
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to significantly affect the life, liberty, or property of private persons.135 Furthermore, 
Circular A-76 clarifies that not every exercise of discretion is evidence of a service being 
inherently governmental. The use of discretion is only deemed inherently governmental 
if the government is committed to a course of action by such discretion, making it 
necessary to have substantial discretion.136 

This discretion only exists if two or more alternative courses of action exist. This 
discretion can be mitigated, if decision-making is already limited by policies, orders 
or procedures.137 Additionally, other guidance can also limit discretion if it identifies 
specified ranges of acceptable decisions or conduct and subjects the discretionary 
authority to final approval or regular oversight by agency officials.138 For example, 
contract support by a private sector source can still occur even if some performance 
discretion is present. This can only be the case if (1) the contractor cannot decide on 
the course of action, (2) is under agency supervision, and (3) is solely tasked with 
providing options or implementing a course of action.139 Third parties often exercise 
discretion when providing advice, opinions, recommended actions, or when exploring 
alternative actions. For example, if an investigator has to review confidential business 
records this does not mean the work is inherently governmental. This would only be the 
case if he subsequently used substantial discretion by deciding to initiate enforcement 
proceedings.140 A performance product can therefore be final, but not so final that it 
would hinder effective decision-making processes, discretion or authority.141 The OFPP 
states that transferring substantial discretion can be avoided by ‘(i) carefully delineating 
in the statement of work the contractor’s responsibilities and types of decisions expected 
to be made in carrying out these responsibilities and (ii) having Federal employees 
oversee and, as necessary, give final approval of contractor conduct and decision.’142 

The second test aims to identify inherently governmental services in the ‘nature of the 
function test’.143 According to this approach, a service can be inherently governmental 
strictly based on its ‘uniquely governmental nature and without regard to the type 
or level of discretion associated with the function’. It should be assessed according to 
the notion of ‘exercise of sovereign power’. If sovereign power is exercised, a service 
must always be seen as inherently governmental. Services in which sovereign power 
is exercised are, amongst others, arresting a person, sentencing a person convicted of 

135 This occurs in situations that aim (1) to bind the United States to take or not to take some action by 
contract, policy, regulation, authorization, order, or otherwise; (2) to determine, protect, and advance 
United States economic, political, territorial, property, or other interests by military or diplomatic action, 
civil or criminal judicial proceedings, contract management, or otherwise; (3) to significantly affect 
the life, liberty, or property of private persons; (4) to commission, appoint, direct, or control officers or 
employees of the United States; or to exert ultimate control over the acquisition, use, or disposition of the 
property, real or personal, tangible or intangible, of the United States, including the collection, control, or 
disbursement of appropriated and other Federal funds. Section 2(2) US Fair Act. The Circular does not 
include the last criterion.

136 Luckey & Manuel 2012, p. 15.
137 Office of Federal Procurement Policy 2011, p. 56237.
138 OMB Circular A-76, Attachment A, (B)(1)(b).
139 OMB Circular A-76, Attachment A, (B)(1)(c). 
140 Blum 2009, p. 67.
141 Office of Federal Procurement Policy 2011, p. 56238.
142 Office of Federal Procurement Policy 2011, p. 56238.
143 Office of Federal Procurement Policy 2011, p. 56237.
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a crime to prison, or officially representing the United States in an inter-governmental 
forum or body. The scope of this test was criticized when the OFPP developed further 
guidance in 2011, because it was deemed to be too broad. The concept of ‘sovereign’ 
was not defined, making it easier for agencies to indicate that services are inherently 
governmental. Indeed, the OFPP acknowledged the limited role of this test, when 
responding to this criticism before adopting OMB Policy Letter 11-01. Nonetheless, it 
considered it important as it contributed to the overall understanding of distinguishing 
services by agencies. Needless to say, it appears that this test is of much less importance 
than the discretion test discussed above.

Finally, Circular A-76 provides six criteria for further guidance in order to avoid 
transferring inherently governmental authority to a private contractor.144 These criteria 
encompass some of the previously discussed aspects. It repeats the discretion test145 and 
the summary of the FAIR Act on, amongst other things, the ability to affect people’s 
life and liberty.146 In addition, three aspects are mentioned. Firstly, an agency needs to 
consider if statutory restrictions that define a service as inherently governmental are 
in place.147 Various statutory declarations are found in US federal law,148 such as the 
drafting of strategic plans or performance reports under the Government Performance 
and Results Act of 1993 and the development of guidance regarding independent 
verification and validation of the integrity and quality of major acquisitions.149 
Furthermore, executive orders by the President, such as Clinton’s order to consider 
the provision of air traffic services as inherently governmental, or actions by Congress 
through the limitation of available funds.150 Secondly, the availability of special agency 
authorities and the appropriateness of their application to the situation at hand, such 
as the power to deputize private persons.151 Thirdly, whether the service in question is 
already being performed by the private sector.152 This criterion arguably implies that if 
a service is performed by the private sector, it hints at classification of the service as a 
commercial service. Nonetheless, a service performed by the private sector can still be 
inherently governmental, especially if one considers that most services can be provided 

144 OMB Circular A-76, Attachment A, (B)(c).
145 It also seems to further explain it by stating that if it concerns claims or entitlement adjudication and related 

services, four elements are of importance: (1) the finality of any action affecting individual claimants or 
applicants, and whether or not review of the provider’s action is de novo on appeal of the decision to an 
agency official; (2) the degree to which a provider may be involved in wide-ranging interpretations of 
complex, ambiguous case law and other legal authorities, as opposed to being circumscribed by detailed 
laws, regulations, and procedures; (3) the degree to which matters for decisions may involve recurring 
fact patterns or unique fact patterns; and (4) the discretion to determine an appropriate award or penalty. 
OMB Circular A-76, Attachment A, (C)(2).

146 OMB Circular A-76, Attachment A, (C)(4). It further clarifies that these policies do not prohibit contracting 
for guard services, convoy security services, pass and identification services, plant protection services, or 
the operation of prison or detention facilities, without regard to whether the providers of these services are 
armed or unarmed.

147 OMB Circular A-76, Attachment A, (C)(1).
148 Luckey & Manuel 2012, p. 13.
149 P.L. 103-62, 107 Stat. 285 (August 3, 1993. S. 1546, § 105).
150 Luckey & Manuel 2012, p. 21. Executive Order 13180 of December 7, 2000: Air Traffic Performance-

Based Organization, 65 Fed. Reg. 77493, 77493 (December 11, 2000). 
151 OMB Circular A-76, Attachment A, (C)(5).
152 OMB Circular A-76, Attachment A, (C)(6).
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by the private sector. It merely indicates that the required level of justification to identify 
a service as inherently governmental would be higher. It appears that the above tests 
would not lead to very different outcomes when compared to the non-economic services 
as currently defined on the EU level, particularly in relation to the state prerogatives, 
such as the command of the military or the operation of the penal system. 

Contrary to inherently governmental services discussed before, the FAIR Act contains 
no definition of commercial services, but does illustrate services that are not normally 
inherently governmental, which implies that these services are to be considered 
commercial. The FAIR Act explicitly provides two examples. Firstly, the gathering of 
information, or providing advice, opinions, recommendations, or ideas to Federal 
Government officials. Secondly, any service that is primarily ministerial and internal in 
nature, such as security, mail operations, operation of cafeterias, housekeeping, facilities 
operations and maintenance, warehouse operations, motor vehicle fleet management 
operations, or other routine electrical or mechanical services.153 Statutes may also 
stipulate that services are considered commercial: certain air traffic control services for 
example are commercial services that may be contracted to private entities.154 Circular 
A-76 defines commercial services as ‘a recurring service that could be performed by 
the private sector and is resourced, performed, and controlled by the agency through 
performance by government personnel, a contract, or a fee-for-service agreement.’155 
As opposed to inherently governmental services, commercial services are therefore 
not so intimately related to the public interest as to always mandate performance by 
government personnel.156 It further states that commercial services may be found 
within, or throughout, organizations that perform inherently governmental services 
or classified work.157 When considering the above examples, the broader category of 
commercial services appears to relate to economic services as defined in the EU, such as 
employment procurement activities or emergency transport services.158

Lastly, there are multiple sources that provide clear lists of services that are deemed to 
be inherently governmental or commercial. Firstly, OFPP Policy Letter 11-01 provides 
a list of twenty-four services, which are deemed to be inherently governmental.159 This 
list is a good example in the sense that it aims to provide more clarity on the meaning of 
the term ‘inherently governmental’, but also to clarify the distinction between inherently 
governmental, and those services closely associated with them. Amongst other things, it 
mentions combat, direct conduct of criminal investigations, command of military forces, 
control of treasury accounts, the conduct of foreign relations and the drafting of official 
agency proposals for legislation. The status of the list is illustrated by the Policy Letter, 
which states that ‘in no case, should any function described in the definition, identified 
in statute as inherently governmental, or appearing on the list be considered for contract 

153 Section 5(2)(c)(ii) Fair Act. 
154 Court of Appeals 6th Cir., National Air Traffic Controllers Ass’n v Sec’y of the Dep’t of Trans. (2011).
155 OMB Circular A-76, Attachment A, (B)(2).
156 OMB Circular A-76, Attachment A, (B)(2).
157 OMB Circular A-76, Attachment D, (B).
158 CJEU, 23 April 1991, Höfner and Elser, par. 21; CJEU, 25 October 2001, Ambulanz Glöckner, par. 20.
159 Appendix A. Examples of inherently governmental functions. Fed. regis. 56240.
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performance.’160 Despite its illustrative instead of comprehensive nature, the adoption 
of such a list can be seen as a change in the course of law and policy in which agencies 
normally had broad discretion to determine services as inherently governmental.161 
Secondly, the FAR also includes a list of inherently governmental services, which to some 
extent overlaps with the list of Policy Letter 11-01. Similar to inherently governmental 
services, the FAR also includes a list of services that are generally not considered to 
be inherently governmental services, meaning that they could in fact be commercial 
services.162 However, Gulf Group, Inc. v United States confirmed their illustrative nature 
by ruling that services on the FAR list can always be contracted out.163

2.2.2.2. Guidance by the Courts and GAO

The US Courts have dealt with the distinction between inherently governmental and 
commercial services on a few occasions.164 These cases, however, are scarce and a strict 
dividing line between these services cannot be made based on their rulings due to the 
little guidance that is given. Still, some viewpoints can be inferred. This is similar to the 
rulings of the CJEU on the distinction between economic and non-economic services, 
which are also circumstantial and leave room for changing views over time.165 Firstly, 
it is clear that the Courts will uphold the obligations of Circular A-76, unless a specific 
congressional mandate applies that forbids a commercial classification.166 This is also 
included in the Circular A-76 criteria discussed in the previous section. Secondly, 
irrespective of the fact that a statute allows contracting out a service, this does not take 
away an agency’s responsibility for the performed work.167 Thirdly, when assessing a 
case that challenged the cancellation of a Circular A-76 procedure, the Court of Federal 
Claims concluded that the procedure was rightfully cancelled, because ‘the stamping of 
blanks constituted the coinage of money and thus a governmental function that should 
not be delegated to the private sector.’168 It can be assumed that coin blanking is therefore 
an inherently governmental service.

160 Office of Federal Procurement Policy 2011, p. 56237.
161 Luckey & Manuel 2012, p. 14.
162 Subpart 7.5 FAR. 
163 61 Fed. Cl. 338, 341, n. 7 (2004).
164 The US Court’s jurisdiction to review decisions made pursuant Circular A-76 was created in the Diebold 

v United States case. This also allows the Courts to judge on cases relating to inherently governmental 
functions in passing. Court of Appeals 6th Cir. Diebold v United States (1991), 961 F.2d 97 (6th Cir. 1992).

165 See for instance, EU Commission 2013, p. 34. 
166 Court of Appeals 6th Cir. Nat’l Air Traffic Controllers Ass’n v Sec’y of the DOT (2011).
167 Court of Appeals 5th Cir. Sierra Club v Lynn (1974): ‘the responsible federal agency to abdicate its statutory 

duties by reflexively rubber stamping a statement prepared by others. The agency must independently 
perform its reviewing, analytical and judgmental functions and participate actively and significantly in 
the preparation and drafting process.’

168 Prior to this, the Mint had concluded that ‘blanking was sufficiently distinct from the actual stamping 
of the coins such that it would not be considered part of an inherently governmental function’ p. 3. This 
led to pressure from Congress to cancel the procedure. Lucky & Manuel state that the Court, therefore, 
showed a ‘desire to avoid a legislative-executive controversy’ regarding whether the striking of blanks in 
the production of coins constitutes an inherently governmental function. Luckey & Manuel 2012, p. 25.
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In none of the above cases did the Courts, however, apply the discretion test or the 
nature of the service test to identify inherently governmental services. The Federal 
Court of Appeal did, however, indirectly apply the FAIR Act’s test of discretion in the 
case United States v Kenney. In this case, the 11th Circuit Federal Court of Appeals 
considered a corruption case in which the civilian manager of a government project 
approved modifications to the relevant government contract in return for payments 
from a civilian contractor.169 The defendant was convicted of soliciting a gratuity as a 
public official.170 When considering if the defendant could indeed be seen as a public 
official under the criminal statute, the Court concluded that even though the defendant 
manager did not exercise final judgment on contracting decisions, the defendant was to 
be identified as a public official. The information and recommendations provided by the 
defendant served as the basis for many of these decisions. Additionally, the defendant 
was the primary liaison between the contractor and the Air Force, which he could not 
have been without some sort of federal responsibility. The Court continued by stating 
that the defendant was responsible for monitoring and providing information regarding 
the technical aspects of the contract, making the defendant highly regarded and relied 
upon. Even though related to a different legal framework, it can indeed be seen as a 
similar application of the norms of the FAIR Act’s substantial discretion test.171 

More guidance can be found in cases before the GAO, whose standard of review is based 
on the federal definitions of inherently governmental services under FAIR Act and 
Circular A-76. Its role is to consider whether the agencies’ actions are in line with the 
agencies’ governing authorities. Its assessment focuses on the proposed contract. This 
also means that its statements on inherently governmental are not abstract, but very much 
contextual and case-related.172 This is illustrated by the case GSA Transportation Audit 
Contracts. The General Services Administration (GSA) is responsible for performing 
post-audits of amounts paid by government agencies to carriers and freight forwarders 
for transportation services. GSA often engages third parties to perform these duties. The 
GAO advised the GSA that some services in the contract were inherently governmental, 
such as communicating with United States attorneys, requesting collection actions 
against delinquent carriers and issuing settlements of accounts related to protests. 
Others were deemed fit for being contracted out, such as identifying overcharges and 
sending notices of these overcharges. The exact reasoning behind these classifications, 
however, was not made explicit. 

In other cases, however, the GAO has referred to the exercise of substantial discretionary 
authority granted to private contractors and the contractor’s ability to make value 
judgments on the government’s behalf in order to establish whether contractors are 
performing inherently governmental services. Three cases can illustrate this. 

169 Court of Appeals 11th Cir. United States v Kenney (1999).
170 This occurred in violation of 18 U.S.C.S. § 201(c)(1)(B). This statute provides that it is unlawful for
a public official to, among other things, demand, seek, or accept anything of value in return for being 

influenced in an official act.
171 In addition, ‘legislating’ can be seen as an inherently governmental function. Supreme Court, Carter v 

Carter Coal Co (1938) or the operation of prisons. Court of Appeals 6th Cir. Street v Corrections Corp. of 
Am. (1996).

172 Luckey & Manuel 2012, pp. 22-23.
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Firstly, the GAO held in the case of DOE Security Clearance that certain services are 
so strongly related to the agency’s mission that it would be inappropriate to contract out 
these types of services.173 In this case, the Department of Energy had contracted out the 
service of determining eligibility for a security clearance. It ruled that this process was 
inherently governmental, because the contractors were exercising ‘broad discretionary 
authority and made value judgments for the government in virtually every aspect of the 
hearing process’. The GAO based this conclusion on the fact that contracted hearing 
officers had to rule on evidence in disputed matters, make specific findings as to the 
truth of the information provided, and provide preliminary determinations whether 
access should be granted or revoked.174

Secondly, in Nuclear Regulatory Commission, the GAO dealt with a proposed 
externalization of licensing tests of nuclear reactors.175 It ruled in line with its reasoning 
of DOE Security Clearance, but came to a different conclusion. In this case, the Nuclear 
Regulatory Commission (NRC) was in charge of distributing licenses for nuclear reactor 
operators. The NRC often relied on third parties to fulfil its duties, who were responsible 
for preparing, administering, and grading the tests, and provided recommendations 
relating to the award or rejection of a license. The GAO ruled that this was not an 
inherently governmental service. Its reasoning was based on the fact that the testing 
was performed under such strict internal guidelines of the NRC that the contractors 
did not exercise any discretion and made no value judgments. The guidelines included 
detailed questionnaires, uniform grading systems and a particular mode of operation. 
The strict guidelines left little room for manoeuvre or any type of full discretionary 
power. Also, the end result of the contractors’ services was only a recommendation, 
because an agency employee decided on granting or denying the license.

Thirdly, an investigative letter on IRS’ Private Debt Collection Pilot allowed the 
GAO to consider the distinction between an inherently governmental service and a 
supporting service. In this case, the IRS used third parties to assist in locating and 
contacting taxpayers to remind them of their outstanding tax liability and to suggest 
various payment methods. However, without making a normative judgment, GAO 
noted in its research that OMB and IRS had determined that these tax collectors were 
barred from actually collecting the funds to settle delinquent accounts, because the 
collection of taxes is an inherently governmental service that can only be performed by 
government employees.176 

In addition to creating examples of inherently governmental services, GAO decisions 
have also provided a list of commercial services.177 These GAO decisions can be illustrated 
by two decisions. In Management of Young Adult Conservation Corps, the GAO issued 
an advisory opinion on whether the management of the Young Adult Conservation 
Corps (YACC) may be carried out by a private contractor.178 The purpose of the YACC 
was to provide employment and other benefits to youths, who would otherwise not 

173 GAO, DOE and EPA (1989).
174 GAO, DOE and EPA, (1989), p. 2.
175 GAO, Nuclear Regulatory Commission Licensing Examiners (1991).
176 GAO, IRS’ Private Debt Collection Pilot, (1997), p. 2.
177 See extensively: Luckey & Manuel 2012, pp. 22-23. 
178 GAO, Management of Young Adult Conservation Corps (1979).
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be productively employed. In this case, the management, supervision and discipline 
aspects of the programme were intended to be contracted out. The GAO advised to 
allow these services to be contracted out by stating that ‘there are no Government 
employees available to perform the management services in question. Moreover, these 
services appear to be an integral part of a larger task to establish and operate YACC 
projects in accordance with an interagency agreement with the Secretary of Labor.’179 
The only service that according to the GAO could not be contracted out, was the matter 
of selecting the candidates. The decision to accept or reject a particular candidate and 
thus confer or deny a valuable federal benefit ‘is a sensitive matter [for] which it does not 
seem appropriate to delegate outside the government’.180 This apparent ‘suitability test’ 
does not appear to be founded on the tests relating to inherently governmental service 
discussed before, and it is therefore unsure where it fits in exactly.

In Privatizing OPM Investigations, the GAO referred to the definition of inherently 
governmental given in Circular A-76 when it concluded that investigative activities 
confined to the gathering and reporting of information to federal agencies could 
legitimately be contracted out. It explicitly referred to OMB guidance that states that 
the gathering of information for or providing recommendations to an agency are not 
normally inherently governmental services.181 The GAO provided no further guidance 
on its reasoning. In general, it can be concluded that the approach of the GAO up 
until now does not contain a single straightforward test for commercial services. This 
is partially due to the fact that the definition of commercial services depends on the 
definition of inherently governmental services. In other words, according to the GAO, 
if a service is not inherently governmental, it is deemed to be commercial. 

To conclude, there are various sources available to distinguish between inherently 
governmental and commercial services. Law and policy provide definitions of these 
services, tests to identify inherently governmental services, and clear lists of both 
categories of services. However, they appear to mainly provide the contours of what 
inherently governmental services are and, as a consequence, indirectly also provide an 
answer to the question of what constitutes a commercial service. Nevertheless, if even 
possible, this guidance still lacks clarity due to its reliance on vague concepts, such as 
‘public interest’ or ‘inherently’. In addition, it seems that the whole of these sources taken 
together provides a limited interpretation of what constitutes ‘inherently governmental’. 
This leaves much room for debate on the ‘commercial’ end of the spectrum. In this 
context, the guidance provided by the Courts and GAO provides little additional value 
other than giving examples of types of services. This is due to the regular absence of clear 
argumentation on why a service must be identified as one or as the other. Therefore, it 
is clear that much will still depend on the motivation requirements in the inventory 
process to further fill in the gaps of these aspects.

179 GAO, Management of Young Adult Conservation Corps (1979), p. 3.
180 GAO, Management of Young Adult Conservation Corps (1979), p. 4. 
181 GAO, Privatizing OPM Investigations (1995), pp. 5-6.
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2.3. OMB Circular A-76: public-private competitions 

The following sections discuss the second part of the US competitive sourcing system. 
After having established that a service is ‘commercial’ and ‘suitable for competition’, 
federal agencies are to initiate a public-private competition under Circular A-76. These 
competitions are full and open competitions, where all so-called ‘sources’ are able to 
compete for a commercial service. The scope of Circular A-76 is broad and applies to 
most agencies of the federal government.182 Exemptions, however, may apply and limit 
its scope.183 Most importantly, and as stated before, the inventory process offers the 
possibility to exempt a commercial service performed by government personnel from 
competition with the private sector. After OMB approval, these exemptions are included 
in the public announcement.184 

In the following, firstly, its regulatory framework is discussed regarding the question how 
a comparison is made and based on which criteria as per the second point of inquiry. 
Secondly, the administrative and judicial review procedures in place are considered in 
the context of the third point of inquiry.

2.3.1. Competitively comparing public and private performance – procedures

Circular A-76 contains two types of public-private competitions.185 Firstly, the streamlined 
procedure is a simplified cost-comparison in which the government calculates costs of 
contractor and agency performance. Secondly, the standard procedure is more extensive 
and allows an agency, another agency (referred to a ‘public reimbursable source’) or a 
third party active in the market to compete and be evaluated.186 The standard procedure 
then mainly follows the set of rules laid down in the FAR, thus confirming its link with 
normal government procurement.187 

Streamlined competition procedure
In the streamlined competition procedure, the federal agency calculates, compares and 
certifies costs based on the scope and requirements of the service, in order to determine 
whether agency performance is most efficient and suitable.188 This procedure concerns 
a simplified cost comparison, which can only be used if it serves the ‘fairness purposes’ 

182 OMB Circular A-76, par. 5a, 5 U.S.C. § 101. 
183 Cibinic et al. 2012, p. 353.
184 OMB Circular A-76, par. 5b.
185 Prior to these competitions, agencies must develop competition plans, which contains a timeline for 

considering and conducting competitions of the commercial activities deemed suitable for competition. 
Most importantly, it must determine the performance costs of the current service provider. OMB Circular 
A-76, Attachment B, (A)(1-4).

186 Roberts et al. 2001, p. 590. 
187 Ballati 2004, p. 2.36.16. The choice between these procedures is created by the number of FTEs involved 

in a service. The standard competition is used, if a commercial service is performed by an agency or a 
private contractor with more than 65 FTEs involved. A streamlined or a standard competition is used if 
it concerns 65 or less FTEs in the two situations mentioned before. In practice, the standard procedure is 
the most commonly used procedure.

188 OMB Circular A-76, Attachment B, (C). 
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of Circular A-76.189 It is reserved for services that are commonly contracted by federal 
agencies.190 

This procedure is initiated by issuing a public announcement, which occurs online and 
via local media.191 The costs of agency performance are assessed by calculating personnel 
costs, material and supply costs, other specifically attributable costs and overhead costs. 
These costs are to be outlined over a minimum of three performance periods.192 An 
agency is allowed to use the performance costs of the incumbent performer of the 
service as a benchmark.193 Subsequently, the agency must research the costs of having 
a service performed by a private-sector source. For this purpose, documented market 
research can be done, for instance by looking at other comparable contracts within 
the agency itself or other agencies, or by issuing a solicitation for bids.194 The outcome 
of this solicitation is the cost estimate and not the award of a contract. This can also 
be determined by assessing the cost of performance through another agency.195 These 
private performance costs are adjusted by adding the contract administration costs 
and deducting the federal income tax adjustment.196 Separate government officials, 
who do not share their estimates with each other, must calculate the estimation of 
private and public performance costs.197 Finally, once all costs have been calculated, 
the agency estimate is compared with the public reimbursable source offer and possibly 
the third-party contract estimate as well. Then, the performance decision is made by 
the agency.198 The current service provider is allowed to review the cost comparison 
and the performance decision prior to public announcement.199 If the decision leads 
to a private-sector or public reimbursable performance decision, an agency may 
issue a solicitation to determine a private contractor or a public reimbursable service 
provider.200 If the costs decision leads to agency performance, a letter of obligation 
is issued with a government official responsible overseeing the performance of the 
commercial service.201 The agency shall make a formal public announcement of the 
streamlined competition performance decision. Finally, streamlined competitions are 

189 US Office of Management and Budget, 1996, p. 31.
190 In practice, the use of streamlined procedures was extensively limited within the DoD and in other 

agencies. § 8014 of the Department of Defense Appropriations Act, 2005, Pub. L. No. 108-287. 
McCullough et al. 2004. Cibinic et al. 2012, p. 350. The predominant reason for this was that the rules 
governing the streamlined procedure are scarce, which meant that each federal agency would have to 
implement more extensive procedures to gain the same results that could already be achieved by using 
the standard procedure. 

191 OMB Circular A-76, Attachment B, (B)(1). More specifically via www.fedbizopps.gov.
192 OMB Circular A-76, Attachment B, (C)(1)(a).
193 OMB Circular A-76, Attachment B, (C)(1)(a).
194 Office of Management and Budget 1996, p. 31. As such, it does not need to develop an MEO as is required 

under the standard procedure.
195 OMB Circular A-76, Attachment B, (C)(1)(b).
196 OMB Circular A-76, Attachment B, (C)(1)(c). One-off conversion costs and gains from disposal or 

transfer of assets are not to be taken into account. Ballati 2004, p. 2.36.9. The streamlined procedure does 
not require a 10% conversion differential, like the standard procedure does.

197 OMB Circular A-76, Attachment B, (C)(1)(d).
198 OMB Circular A-76, Attachment B, (C)(3)(a).
199 OMB Circular A-76, Attachment B, (C)(3)(b).
200 A private contract is awarded in line with the FAR and shall implement FAR 7.305(c), the right of first 

refusal.
201 OMB Circular A-76, Attachment B, (C)(3)(d)(2).
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not open to challenge or appeal, and must be completed within 90 calendar days from 
public announcement to the performance decision.202 This means that the comparison 
is purely cost-oriented and places the predominant emphasis on the research of the 
involved officials to estimate costs.

Standard competition procedure
The standard competition procedure is more extensive than the streamlined competition 
procedure.203 All bids or offers from the public and private sector are evaluated by 
using the same rules and evaluation criteria.204 It involves the agency to (1) conduct 
the preliminary planning that was described before, (2) make a public announcement, 
(3) develop and issue a solicitation, (4) develop the agency offer, (5) receive offers, 
(6) perform source selection, (7) make a performance decision, (8) award a contract 
or issue and agreement, and (9) perform post-competition accountability.205 Firstly, 
the procedure begins by a public announcement being issued online and via local 
media.206 Secondly, a Performance Work Statement (PWS), which contains an outline 
of the agency’s needs and how they can be fulfilled, has to be created. This provides the 
technical performance sections of the future Request for Proposals (RFP) or Invitation 
to Bid (IFB), depending on the type of competitive procedure chosen.207 Additionally, a 
Quality Assurance Surveillance Plan (QASP), which is a plan that identifies the methods 
the government can and should use to measure the performance of the service provider 
according to the PWS, must be drafted.208 This plan is not included in the solicitation, 
because agency offers, private-sector offers or public reimbursable source offers should 
develop their offers based on the PWS alone.209 Thirdly, a Request for Proposal (RFP) 
or Invitation for Bid (IFB) must be issued. Private-sector offers, public reimbursable 
tenders and agency offers must all comply with the solicitation.210 The agency can decide 
to initiate a sealed bid or a negotiated procedure that is regulated by the FAR in its 
solicitation.211 The choice of procedure is affected by the time limit in which a standard 
procedure is to be conducted, currently set at one year.212 Due to this time limit, many 
agencies choose to conduct a competition based on price alone.213 In any procedure, each 

202 OMB Circular A-76, Attachment B, (C)(2). The CSO can, under certain conditions, grant a time waiver. 
This waiver cannot exceed 135 calendar days. Ballati 2004, p. 2.36.9.

203 OMB Circular A-76, Attachment B, (A)(8)(a). 
204 Ballati 2004, p. 2.36.8.
205 It means that after a public-private competition the provider of services is held accountable for what it has 

promised to provide. 
206 OMB Circular A-76, Attachment B, (B)(1).
207 US Office of Management and Budget 1996, p. 11.
208 OMB Circular A-76, Attachment B, (D)(2)(a)(b).
209 Office of Management and Budget 1996, p. 11.
210 OMB Circular A-76, Attachment B, (D)(4)(a)(b)(c). Additionally, public reimbursable offers must also 

include, in addition to the solicitation, a certified cost estimate developed in accordance with Attachment 
C, a quality control plan, a phase-in plan, and copies of any existing, awarded contract that are included 
in the tender. Such a tender can include government personnel or a mix of government personnel and 
existing awarded contracts. OMB Circular A-76, Attachment B, (D)(4)(c). If no suitable tenders or no 
tenders at all are received in response to the solicitation, the solicitation can be revised after consulting 
third parties into the reason for their reluctance to submit a tender, or the agency tender can be 
implemented. OMB Circular A-76, Attachment B, (D)(5)(a)(b).

211 OMB Circular A-76, Attachment B, (D)(3)(a)(d).
212 OMB Circular A-76, Attachment B, (D)(1).
213 Cibinic 2012, p. 350.
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offeror (agency source, public reimbursable source or private source) is judged based 
on the same criteria, meaning that the solicitation must contain the evaluation factors. 
Circular A-76 states: “To the extent practicable, evaluation factors shall be limited 
to commonly used factors (e.g., a demonstrated understanding of the government’s 
requirements, technical approach, management capabilities, personnel qualifications, 
manufacturing plan, facilities and equipment). No solicitation shall include evaluation 
factors that could provide an unfair advantage for or inherently benefit a prospective 
provider, public or private.”214 

Most Efficient Organization 
Irrespectively of the specific procedure chosen within the standard competition 
procedure, public-private competitions require the federal agency to conduct a 
management study to identify the government’s MEO. This is the best possible solution 
an agency itself can offer to fulfil governmental needs and is created as a response to 
the solicitation. This MEO does not necessarily reflect the current costs or quality 
performance level, it is a hypothetical agency performance plan. In this respect, the 
Supplemental Handbook states that “the Management Plan must reflect the scope of the 
Performance Work Statement, should identify the organizational structures, staffing and 
operating procedures, equipment, transition and inspection plans necessary to ensure 
that the in-house activity is performed in an efficient and cost effective manner”.215 The 
agency’s offer can contain a mix of federal employees and contractors, which allows for 
the use of public-private partnerships.216 The agency, even if it is already the current 
service provider, must also take into account a phase-in-plan and its potential costs.217 
Hence, the MEO is intended to not ‘just be a smaller version of an existing organization 
that must simply reduce its size by a specified number of positions in order to win, rather, 
the MEO is meant to be an improved organization that is the end result of analysis’.218 

Sealed bid procedure 
Under the FAR, the essential features of the sealed bid procedure can be described as 
follows: ‘Sealed bids shall be opened publicly at the time and place stated in the solicitation. 
The head of the agency shall evaluate the bids in accordance with paragraph (1) without 
discussions with the bidders and, except as provided in paragraph (2), shall award a 
contract with reasonable promptness to the responsible bidder whose bid conforms to 
the solicitation and is most advantageous to the United States, considering only price 
and the other price-related factors included in the solicitation. The award of a contract 
shall be made by transmitting, in writing or by electronic means, notice of the award 
to the successful bidder. Within three days after the date of contract award, the head of 
the agency shall notify, in writing or by electronic means, each bidder not awarded the 
contract that the contract has been awarded.’219

214 OMB Circular A-76, Attachment B, (D)(3)(a)(3)(a).
215 Office of Management and Budget 1996, p. 11.
216 Ballati 2004, p. 2.36.17.
217 OMB Circular A-76, Attachment B, (D)(4)(a)(1)(c).
218 Ballati 2004, p. 2.36.17.
219 FAR 14.101.
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The solicitation must contain the rules of the competition and all of the essential terms 
of the contract.220 Subsequently, the offerors are assessed on ‘responsibility’, which 
considers the capability of the contractor to perform the contract, whereas the bid itself 
is evaluated on ‘responsiveness and reasonableness’. Responsiveness relates to whether 
or not the bid actually fulfils the agency’s needs. Non-conformity with the criteria of 
the solicitation, however, does not always lead to non-responsiveness, as immaterial 
deviations are allowed. Non-responsive bids are to be rejected.221 The reasonableness test 
assesses that the prices offered in the bid are reasonable in the sense that they allow for 
proper contract performance.222 When the bids are deemed responsive and responsible, 
the agency tender, private-sector offer, and public reimbursable offer are compared solely 
on price and price-related factors included in the solicitation.223 The price-evaluation 
method must be included in the solicitation, and cannot be altered after publication. 
Sealed bidding does not allow the government to choose a technically higher-quality 
bid and pay more for it than the lowest bid price. Even if an offer only complies with the 
bare minimum of the standards set out in the solicitation, but contains the lowest price, 
the government must award it to this particular bidder. The evaluation of the bids takes 
place without discussions with offerors.224 As such, the comparison takes place based on 
transparent criteria that have been established beforehand, but must only relate to costs. 

Negotiated procedure
The negotiated procedure is more extensive and is also based on the FAR.225 Initiated 
by the issuance of a solicitation (a Request for Proposals; RFP), after which proposals 
can be further explained by an oral presentation.226 The concept of ‘responsibility’ also 
applies to this procedure, but the requirement of ‘responsiveness’ under the sealed-
bid procedure does not apply. Proposals that deviate from the RFP are not necessarily 
rejected. The essence of negotiations allows offerors to adjust their proposals in order 
to correct errors or improve their bid. After the competitive range has been established, 
the negotiation process contains bargaining, which ‘includes persuasion, alteration of 
assumptions and positions, give-and-take, and may apply to price, schedule, technical 
requirements, type of contract, or other terms of a proposed contract.’227 Discussions 
between the agency and bidders after the agency’s evaluation are encouraged as long as 
these are transparent.228 After award of the contract, debriefings take place.229

The negotiation procedure requires the agency to decide on how it wishes to evaluate 
proposals, based on ‘lowest price technically acceptable’, phased evaluation, or on a 

220 FAR 14.208.
221 FAR 11.404-2(a).
222 FAR 3.501-1.
223 FAR 14.201 (d).
224 FAR 14.301 and FAR 14.101 (d). Cibinic et al. 2012, p. 503.
225 Exchanges may occur between the CO and the competitors (the ATO, officials responsible for the public 

reimbursable tenders, and the private-sector offerors). Ballati 2004, p. 2-36.19.
226 FAR 15.203. and FAR 15.102.
227 FAR 15.306(b).
228 Award may occur with or without discussions. 
229 FAR 15.505 and FAR 15.506.
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trade-off.230 The ‘lowest price technically acceptable’ is appropriate when best value is 
expected to result from the selection of the technically acceptable proposal with the 
lowest evaluated price.231 All offers are evaluated simultaneously on their technical 
acceptability, and offerors on their capability to perform the contract.232 Each proposal 
must meet the technical requirements, but comparison and the award decision are 
solely based on price. This can be done without exchanges between the agency and 
competitors. If it does communicate, it needs to ensure to do so with all competitors.233 
The performance decision is based on the lowest cost of all offers and tenders that are 
technically acceptable. The government official running the competition conducts price 
analysis and cost realism for all submitted offers. The phased evaluation is concluded 
in two phases. In the first phase, the agency solicits offers on the basis of technical 
acceptability. For this purpose, exchanges are allowed in order to determine technical 
acceptability. In the second phase, it makes the performance award decision based on the 
lowest cost of all offerors and tenders that were determined to be technically acceptable 
in the first phase. This phased evaluation allows for alternative proposals from offerors.234 
The use of trade-offs permits ‘trade-offs’ between price and non-price factors.235 A trade-
off is appropriate when it is in the best interest of the government to consider award to 
another than the lowest-priced offeror or another than the technically highest-rated 
offeror.236 The idea behind these trade-offs, which supposedly gave them their name, 
is that the perceived benefits of the higher-priced proposal merit the additional cost.237 
More practically, the solicitation must include the specific weight given to evaluation 
factors and sub-factors, including cost or price. The specific weight assigned to price as 
a factor must be at least equal to all other evaluation factors combined. This means that 
price has to be taken into account for at least 50% in any trade-off.238 Criteria which can 
be included in a solicitation may cover demonstrated understanding of the government’s 
requirements, technical approach, management capabilities, personnel qualifications, 
manufacturing plan, facilities and equipment.239 Nonetheless, the use of criteria is not 
allowed to undermine a true comparison of private and public performance.240 The 

230 FAR 15.101-1. Trade-offs were previously known as Best-Value. Best-Value is currently defined more 
broadly, stating that an acquisition ‘provides the greatest overall benefit in response to the requirement’. 
FAR 2.101.

231 FAR 15.101-2.
232 Cibinic et al. 2012, p. 680.
233 FAR 15.306.
234 OMB Circular A-76, Attachment B, (D)(5)(b)(2).
235 This occurs simultaneously under FAR 15.101-1. The 2003 reviews of Circular A-76 introduced a stronger 

focus on best value procurement by allowing agencies to include trade-offs between cost and quality. 
Commercial activities panel report, p. 9. This means that it broke the long-standing tradition of agencies 
to solely focus on price. Price was to remain a factor in deciding between performance alternatives, but 
could now be accompanied by quality. However, Congress limited the use of trade-offs in 2006: agencies 
are now required to choose between a current in-house government provider and the private sector based 
on price alone. This goes against the recommendation of the Commercial Activities Panel 2002, p. 9. 
Transportation, Treasury, Housing, and Urban Development, the Judiciary, the District of Columbia, and 
the independent Agencies Appropriations Act, 2006, Pub. L. No. 109-115, § 842(a), 119 Stat. 2506 (2005). 
Blum 2009, p. 76 (referring to note 79).

236 FAR 15.101-1(a).
237 OMB Circular A-76, Attachment B, (D)(3)(a)(3)(b). FAR 15.101-1(c).
238 OMB Circular A-76, Attachment B, (D)(3)(a)(3)(b).
239 OMB Circular A-76, Attachment B, (D).
240 OMB Circular A-76, Attachment B, (D)(3)(a).
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comparison is based on a minimum of three full years of performance.241 Nevertheless, 
the judgment of the contracting officer is entirely subjective as to whether a higher 
cost to the government is worth the added value of the non-cost factors.242 Finally, the 
decision of an agency after the closing date of the public-private competition must be 
formally announced online. This procedure therefore allows for a comparison between 
offers based on other criteria than price. 

Calculating costs 
The purpose of the public-private competition is to be able to compare performance 
alternatives of services, and for that purpose it requires an objective measurement of 
governmental costs.243 Circular A-76, and the 1996 Revised Supplemental Handbook, 
provide extensive guidance on how agencies are to compare costs between government 
and private-contractor performance. I will not delve into the specifics of this calculation. 
The goal of these sections is to create an insight as to how such a comparison can take 
place, and what type of costs are used to compare different performance modalities. 

Federal agencies must use the standard A-76 costing factors, which are identified in 
Circular A-76 to calculate cost estimates.244 Examples of standard factors are casualty 
insurance cost, fuel inflation costs, labour inflation costs, and overhead costs.245 The 
most prevalent criticism of these cost calculations is the hypothetical nature of the 
estimate. It does not reflect the cost of current government performance, but the cost 
of a future MEO. Nonetheless, the agency must rely on the cost factors in effect at the 
closing date of the solicitation, and take into account known future changes.246 

Agency costs are calculated by adding up five distinct types of costs. Personnel costs, 
material and supply costs, other specifically attributable costs, overhead costs, and 
additional material costs are identified by Circular A-76. Some costs are excluded 
beforehand, but Circular A-76 provides a specific calculation method for all of these 

241 OMB Circular A-76, Attachment B, (D)(3)(7).
242 Cibinic et al. 2012, p. 678. In addition, the non-cost evaluation factors need not be quantified. 
243 This aspect of these competitions is without doubt the most controversial and has sparked extensive 

litigation and public debate. Ballati 2004, p. 2.36.23. Sorett refers to this as ‘the Crux of the Criticism’. 
Sorett 2001. 

244 Public reimbursable source costs are calculated by adding up the same costs as the agency costs described 
above, being the personnel costs, material and supply costs, other specifically attributable costs, overhead 
costs, and additional costs. This section discusses the cost calculation made in the standard procedure. 
The cost comparison in a streamlined competition is calculated by adding personnel costs, material and 
supply costs, other specifically attributable costs, overhead costs. (12 Streamlined Competition Form 
(SLCF). When performing a streamlined competition, an agency shall calculate and certify SLCF Lines 1, 
2, 3, 4, 6, 7, 8, 12, 13, 17, and 18 in accordance with Attachments B and C.) The same costs are taken into 
account for public reimbursable performance. The private sector costs are adjusted, but only by taking 
into account contract administration costs and federal income tax adjustments. (12 Streamlined c Comp 
Form. The cost estimate for a public reimbursable source shall be calculated and certified on SLCF Lines 
1a, 2a, 3a, 4a, and 6a.)

245 OMB Circular A-76, Attachment C, figure C1.
246 OMB Circular A-76, Attachment C, (A)(2)(10). Inflation is taken into account regarding all cost aspects. 

OMB Circular A-76, Attachment C, (A)(2)(9).
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categories.247 For instance, material costs are raw materials, parts, subassemblies, 
components, fuel, and office supplies. The solicitation of bids may include a cost ceiling 
in relation to these costs, which means that material and supply costs may supersede 
the ceiling set.248 Material costs are stated by quantity needed, unit price and inflation.249 
They include material, transport, handling, availability, delay costs, and established 
allowances for normal scrap, spoilage, overruns, and defective work. Inflation of prices 
must be taken into account.250

Following this calculation, the private-sector price or public reimbursable cost estimate 
are adjusted, because the change and the performance of a private-sector source or 
public reimbursable source will create extra costs.251 Again, Circular A-76 provides 
extensive detail on what these costs include and how they must be calculated. For 
instance, these costs are contract-administration costs, additional costs, and one-time 
conversion costs.252 Finally, before deciding on the lowest-price offer, the ‘conversion 
differential’ must be taken into account.253 This differential ensures that the government 
does not convert service performance for marginal estimated savings.254 The cost 
difference between the government costs and the private-sector source costs or public 
reimbursable cost must be more than the lesser of 10% of agency labour costs over all 
performance periods, or 10 million USD. Thirdly, agency performance with government 
personnel orn expansion of requirements for an existing commercial service may occur. 
If it concerns a partial conversion from private to agency performance, this partiality 
must be taken into account by lowering the differential accordingly.255

To conclude, Circular A-76 regulates the comparison between performance alternatives 
in the make-or-buy decision as is generally done under other public procurement 
procedures. This means that the evaluation criteria of a comparison are transparently 
known beforehand and the procedure aims to ensure equality of participating entities 
in the procedure. Even though the negotiated procedure allows for other criteria to be 
used, comparisons are generally only based on costs. Furthermore, much can be said 
about the effectiveness of the public-private competitions. This was, however, not the 
purpose of this description. It aimed to provide solutions for the tension discussed. 
More generally, it can be concluded that the EU or the MS must take substantive 

247 Agency and public reimbursable sources cannot include the following in cost estimates (a) retained 
rate of basic pay for civilian employees (5 C.F.R. Part 536); (b) costs for conducting the streamlined or 
standard competitions; and (c) agency separation incentive programs such as Voluntary Early Retirement 
Authority (VERA) and Voluntary Separation Incentive Pay (VSIP), which are programs used to preclude 
involuntary civilian separations resulting from reductions in force (RIF).

248 OMB Circular A-76, Attachment C, (B)(3)(b).
249 OMB Circular A-76, Attachment C, (B)(3)(c).
250 OMB Circular A-76, Attachment C, (B)(3)(d). 
251 OMB Circular A-76, Attachment C, (C). 
252 US Office of Management and Budget 1996, p. 26.
253 OMB Circular A-76, Attachment C, (D). 
254 US Office of Management and Budget 1996, p. 28.
255 US Office of Management and Budget 1996, p. 14. This requirement has been part of discussions, as it 

goes against the initial idea which is to ‘provide a level playing field between public and private offerors to 
a competition.’ Roberts et al. 2011, p. 590.
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position in terms of the objective criteria it wishes to use in order to accommodate 
potential possibilities for protest or appeal. 

2.3.2. Possibilities for protest and appeal 

Public-private competitions based on Circular A-76 are reviewable and protests can 
therefore be submitted. In addition to the review possibilities under the FAIR Act, 
this concerns a double review set for decision-making in the make-or-buy decision. It 
concerns review at the agency level, and before the GAO or the Courts. 

2.3.2.1. Administrative review 

The initial stage of review is at the agency itself and aims to ensure that all costs entered 
in the cost comparison are fair, accurate and properly calculated.256 The scope of 
agency protests is limited by three elements.257 Firstly, protests are limited to a number 
of situations, which include the solicitation itself, a cancellation of a solicitation, the 
determination to exclude a tender or offer, the performance decision, or compliance with 
the costing provisions of Circular A-76 and other elements in an agency’s evaluation of 
offers and tenders.258 Secondly, the scope of protests is limited to ‘interested parties’.259 
Thirdly, protests are not permitted in the streamlined competition.260 

Any protests filed are handled by a government official at a level above the contracting 
officer who conducted the standard competition to ensure impartiality. These protests 
must be filed no later than ten days after the basis of protest is known.261 However, this 
stay can be overruled if contract award is justified for urgent and compelling reasons.262 
An agency protest does not automatically extend the limitation time to file a protest at 
the GAO unless this is included explicitly by the agency in the solicitation.263 Not much 
more is known about this review phase, because the protests remain internal at agency 
level and are not published. 

2.3.2.2. Appeal before GAO and the Courts

In addition to administrative review, the GAO and the Courts can consider protests 
arising from public-private competitions. The former has been the prominent forum 

256 US Office of Management and Budget 1996, p. 10.
257 Circular A-76 itself does not create a substantive or procedural basis to challenge agency action or 

inaction, unless it is explicitly stated in attachments A and B of the Circular A-76. Circular A-76 (5) (g). 
These attachments contain guidelines for bid protests by referring to the agency-level bid protest that is 
outlined in FAR 33.103. OMB Circular A-76, Attachment B (F) (1).

258 OMB Circular A-76 (F) (1).
259 This is defined as ‘an actual or prospective offeror whose direct economic interest would be affected by the 

award of a contract or by the failure to award a contract.’ OMB Circular A-76, Attachment D. FAR 33.101.
260 OMB Circular A-76 (F) (2).
261 FAR 33.103 (e). 
262 FAR 33.103 (f) (3).
263 FAR 33.103 (f) (4).



THE MAKE-OR-BUY DECISION & EU PUBLIC PROCUREMENT LAW

285

9

for such protests emerging from procurement procedures in general and these public-
private competitions in specific.264 Their standard of review is considered below. 

Before initiating proceedings before the GAO, parties are always advised to appeal to 
the agency first in relation to a public-private cost-comparison. However, a direct appeal 
to the GAO is allowed.265 The scope of GAO appeal is also limited to ‘interested parties’. 
These interested parties can submit their protest to the GAO for a number of reasons, 
which include a solicitation for a contract, the cancellation of such a solicitation, and 
the award or proposed award of such a contract.266 In response to the GAO protest, the 
relevant agency must submit a complete report on the matter to the GAO within 30 days 
after the GAO notifies the agency that a protest has been filed.267 Contract award and 
performance is stayed during the protest.268 Finally, the GAO issues its recommendation 
on a protest within 100 days from the date on which the protest was filed or within 
65 days if the express option is used.269

In cases before the GAO, the substance generally concerned the question if an offeror 
had been unfairly treated in a public-private competition. It has mainly focussed on 
the related cost comparisons. The scope of the GAO’s scrutiny in these cases has been 
extensive. As the GAO puts it: ‘[O]ur Office, in considering whether the agency’s action 
complied with Circular A-76, is assessing whether the agency followed the evaluation 
and source selection procedures incorporated into the solicitation.’270 

However, the threshold for such review is quite high, because protesting parties must 
demonstrate not only that the agency failed to follow established procedures, but ‘also 
that its failure could have materially affected the outcome of the cost comparison.’271 
Additionally, the GAO will not sustain a protest, unless ‘the protester demonstrates a 
reasonable possibility that it was prejudiced by the agency’s actions, that is, unless the 
protester demonstrates that, but for the agency’s actions, it would have had a substantial 
chance of receiving the award.’272 The GAO’s review in relation to public-private 

264 Amongst other things, this can be explained by the independence of its review as opposed to an 
agency review, the timeliness of its procedures and relatively low costs. Contrarily, court procedures 
normally involve higher costs, procedures are often lengthier and do not automatically stay proceedings. 
Commercial Activities Panel 2002, p. 20. 

265 The definition of ‘interested parties’ is similar to the definition of interested parties for agency appeal, but 
also includes ‘the official responsible for submitting the Federal agency tender, and any one individual, 
designated as an agent by a majority of the employees performing that activity or function, who represents 
the affected employees.’ FAR 33.102 General (e). The GAO also denied the review of the validity of a cost 
comparison until the protester had gone through the agency challenge and appeal process. GAO, RAI, 
Inc. (1991). § 21.0 Bid Protest Regulations, Subchapter B – Procedures, US Government Accountability 
Office.

266 §21.1 Bid Protest Regulations, Subchapter B – Procedures, US Government Accountability Office, or 
Competition in Contracting Act of 1984 (CICA), 31 U.S.C. §§ 3551-56 (Supp. IV 1998).

267 Alternatively, it must be filed within 20 days following receipt from the GAO of a determination to use the 
express option. FAR 33.104. This means that the GAO review is not based on extensive discovery. 

268 The head of the contracting authority may authorize contract performance if this is urgent and in the best 
interests of the United States of America. FAR 33.104 9B.

269 FAR 33.104 (f).
270 GAO, Trajen (2000), p. 2.
271 GAO, Dyneteria (1987). 
272 GAO, McDonald- Bradley (1996); Court of Appeals Fed. Cir. Statistical, Inc. v Christopher (1996).
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competitions applies if an agency has committed itself to a public-private competition 
or if an agency should have committed itself to such a competition. The focus of the 
review is on whether a protestor was ‘unfairly treated’.273 

When it comes to the calculation of costs in cost comparisons, the GAO states that 
these are largely a matter of judgment.274 Accordingly, it does not aim to interfere with 
these calculations in public-private competitions, unless these calculations are made 
fraudulently, in bad faith, or inconsistently with cost-comparison guidelines.275 As 
such, the GAO will review the application of the related provisions, unless the agency 
explicitly chose to exclude them.276 

The standard of review described above can be illustrated by the Dycorp case. In this 
case, the Air Force decided to convert aircraft maintenance services at Laughlin Air 
Force Base to in-house performance rather than to contract these services out.277 
Dycorp protested against this decision after its offer had been selected as being the most 
advantageous out of all submitted offers from private sources. When conducting the 
comparison between Dycorp’s offer and the in-house proposal under Circular A-76, 
Dycorp’s offer was re-adjusted by deducting federal income tax and adding the cost of 
contract administration, one-time conversion costs and the conversion differential being 
10% of the government’s in-house personnel costs, which is consistent with Circular 
A-76’s guidelines. The total re-adjusted sum exceeded the in-house costs by more than 
500.000 USD, which made the Air Force conclude that in-house performance was 
appropriate, because the agency offer was more cost-effective. The calculated costs were 
reconsidered and adjusted at agency appeal prior to GAO review, but still resulted in in-
house performance. In the subsequent GAO appeal, Dycorp alleged that ‘the Air Force 
failed to include all costs associated with phase-in from a mainly military work force to 
an all civilian work force, and that it misled the protester, to its prejudice, with regard to 
inclusion in its proposal of a separate budget manager position.’278 In its review, the GAO 
sustained the protests. Its decision considered whether the agency had complied with 
the applicable procedures in selecting in-house performance over contracting out, and 
whether the comparison was not ‘faulty or misleading’. The GAO essentially concluded 
that the Air Force’s offer did not adhere to the same scope of work as the offerors. This 
was based on the fact that the Air Force’s offer, for instance, did not include the costs 
of recruiting, hiring, relocating, certifying, and training employees.279 Additionally, the 
work statement should have provided clarity on the role of the ‘budget manager’. Dycorp 
appeared to have estimated more costs than necessary for this position, meaning that 
its costs increased compared to the agency tender.280 Consequently, this GAO decision 
illustrates that the scrutiny of the GAO in relation to the claims brought before it are 
assessed in-depth, as long as this analysis stays within the boundaries of its discretion 

273 GAO, Dyneteria (1987). Cibinic et al. 2012, p. 351.
274 GAO, Mercury Consolidated, Inc., B-213350, (1984).
275 GAO, Dyneteria (1987), p. 6; Raytheon Support Services Co., B-228352, 19 January 1988.
276 GAO, Research, Analysis & Mgmt. Corp. (1985). 
277 GAO, Dycorp (1989).
278 GAO, Dycorp (1989), p. 3.
279 GAO, Dycorp (1989), p. 6.
280 GAO, Dycorp (1989), p. 8.
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determined by Circular A-76. This means that the GAO basis of review ‘unfairly treated’ 
in this case is interpreted as not providing an equal comparison between the MEO and 
the private-sector source. The agency committed itself to the rules of Circular A-76 and 
for that reason had to abide by it whilst executing the public-private competition.

The above conclusion has been confirmed by the case of Trajen.281 In relation to this 
cost-comparison, the GAO even stated that ‘[…] contract performance by Trajen 
appears more economical than in-house performance, we conclude that Trajen should 
have been determined the winner of the appeal authority’s cost comparison.’282 In 
reaching this conclusion, the GAO not only considered the cost comparison unfair, but 
it also passed value judgment on the desired outcome of the renewed cost-comparison 
analysis.283 

Quite contrarily to this previous position, the GAO has been clear on its position on 
‘management decisions’. In Schonstedt Instrument Co., the GAO ruled on a case in which 
the National Aeronautics and Space Administration cancelled a solicitation for supply 
of triaxle magenetometers prior to closing date and decided to perform a service in-
house. The protest was dismissed by stating that ‘as a general rule, our Office does not 
review an agency decision concerning whether work should be performed in-house 
or by a contractor, since we regard this to be matter of executive branch policy not 
within our protest function.’284 Review of this decision, however, occurred in a limited 
number of cases. Firstly, review has been deemed appropriate ‘when an agency utilizes 
the procurement system to aid in its in-house/contract-out determination. Where an 
agency notifies offerors of cost comparison procedures it intends to use in determining 
whether it will or will not award a contract, we will review an allegation that the agency 
did not follow the guidelines it established.’285 Alternatively, it would be possible to 
alter the chosen procedures after the submission of offers.286 Secondly, cancellation 
of a public-private competition can only occur if the grounds of such cancellation 
are ‘reasonable’.287 ‘Reasonable’ is not explicitly defined, but it may mean that, even if 
insufficient competition for a contract exists, it can be considered reasonable to award 
a portion of a contract to the single bidder. Thirdly, the GAO will review an agency 
decision to cancel a procedure, if a statute or regulation requires a cost comparison 
before keeping the work in-house.288

281 GAO, Trajen (2000). Also see GAO Trend Western Technical Corporation (1997).
282 GAO, Trajen (2000), p. 14.
283 Also see a more recent case in which the protest was sustained where, under Office of Management 

and Budget Circular A-76 cost comparison, record shows that in-house ‘most efficient organization’ was 
misevaluated regarding key aspects of intended in-house staffing levels, and this could have affected 
the decision to continue to perform the requirement in-house rather than to contract out. GAO, Career 
Quest, a division of Syllan Careers, Inc. (2004).

284 Also see, GAO, Crown Laundry and Dry Cleaners, Inc. (1979) or GAO, Research, Analysis & Mgmt. 
Corp. (1985).

285 GAO, Midland Maintenance (1982), p.1.
286 GAO, Midland Maintenance (1985), p. 1.
287 GAO, Midland Maintenance (1985), p. 3. 
288 GAO, Imaging Systems Technology (1997).
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Even though to a much lesser extent than the GAO, the Courts have also reviewed 
disputes arising from public-private competitions.289 Despite the Supreme Court’s 
ruling of Marbury v Madison, the Sixth Circuit Federal Court of Appeals paved the 
way for review of protests arising from Circular A-76.290 The predominant part of 
litigation has involved defining the Court’s standpoint on standing in Circular A-76 
cases. However, if the Courts came as far as the material elements of a dispute, the cost 
comparison itself was the main point of discussion. For instance, in Space Mark, Inc v 
United States, the plaintiff Space Mark Inc (SMI) appealed the decision of the Air Force, 
which concluded that its in-house organization could perform contract work more 
economically than the plaintiff, after the Air Force had solicited bids for a project and 
the plaintiff had submitted a bid that was the best private-source bid. SMI appealed the 
Air Force’s decision, requesting a permanent injunction and claimed that the Air Force’s 
decision was ‘arbitrary and unreasonable’. It based this claims on the fact that quality-
assurance costs should not have been considered as an added cost in SMI’s proposal. 
The Court began by outlining the extent of its review: ‘The aggrieved bidder has the 
burden to demonstrate that there is no rational basis for the agency’s decision. See 
Delbert Wheeler Const., Inc. v. United States, 39 Fed. Cl. 239, 247 (1997), aff ’d, 155 F.3d 
566 (1998). The court may not substitute its judgment for that of the agency. See IMS 
Servs., Inc. v. United States, 33 Fed. Cl. 167, 179 (1995). The court only may interfere 
where it is clear that the agency’s determinations were irrational and unreasonable. In 
addition, errors are only relevant to the extent the errors are prejudicial. See Alfa Laval 
Separation, Inc. v. United States, 175 F.3d 1365, 1367 (Fed. Cir. 1999). If correcting an 
error would not materially affect the outcome of the decision, it does not provide a basis 
for relief. See id.; Impresa Construzioni Geom. Domenico Garufi v. United States, 44 
Fed. Cl. 540, 547 (1999).’291

The Court of Federal Claims’ standard of review therefore is whether the agency’s 
determinations were ‘irrational and unreasonable’. In this case, the Court denied the 
plaintiff ’s appeal, because there was no evidence suggesting bad faith by the Air Force 
in deciding to use its in-house organization or that its decision to add quality-assurance 
costs to the plaintiff ’s proposal was arbitrary or capricious. 

To conclude, the GAO has reviewed various protests arising from Circular A-76 
proceedings. Its focus was on providing legal protection to bidders involved in public-
private competitions based on the legal framework created by Circular A-76. For this 
reason, the GAO has intensively scrutinized the cost comparisons contained in these 

289 Supreme Court, Marbury v Madison (1803): ‘The province of the court is, solely, to decide on the rights 
of individuals, not to inquire how the executive, or executive officers, perform duties in which they have 
a discretion. Questions in their nature political, or which are, by the constitution and laws, submitted to 
the executive can never be made in this court.’

290 Consequently, it overturned standing case law in which the Court’s ability to scrutinize these decisions 
had been rejected. Court of Appeals 3d Cir., Am. Fed’n of Gov’t Employees v United States, (1979). These 
cases were filed and based on less extensive, and prior, versions of Circular A-76. These had granted 
much more discretionary power to agencies. Interestingly enough, federal employees, contrary to GAO’s 
practice, have no standing to challenge public-private competition. Court of Appeals D.C. Cir. National 
Federation of Federal Employees v Cheney, (1989), cert. denied, 496 U.S. 936 (1990).

291 The case Santa Barbara Research, Inc. v United States of America, p. 19, confirms this standard of review. 
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competitions, and on occasion even provided advice on whether a contract should be 
awarded to a bidder after re-calculation of government costs. Its position on reviewing 
the decision has been limited unless the agency involved had committed to a public-
private competition, or if statutory law required adherence to these rules. This is not 
surprising, because the role of Circular A-76 regards competition of services between 
public and private sources. The phase in which the suitability of services for competition 
is decided on takes place prior to the public-private competition in the FAIR Act phase. 
The case law of the Courts is limited and therefore so is the further guidance that it may 
offer in addition to the before discussed cases by the GAO. Nevertheless, it is clear that 
the Courts can indeed review claims, which is contrary to the argument often presented 
in relation to the impossibility for Courts to review such decisions.

3. CONCLUDING REMARKS 

The discussion above aimed to comparatively consider the regulatory framework of 
US competitive sourcing. The findings are briefly categorised below, also aiming to 
offer additional reflections on reconciling the current absence of regulation and legal 
remedies for third parties under EU public procurement law. 

Clarifying the relationship between market and State
It may be concluded that the reason why regulation of the make-or-buy decision was 
introduced in the US is multifaceted. It is reflected in its objectives and in the related 
executive policy. Circular A-76 was initially introduced as an instrument to recognise the 
importance of the market to the economy, and – through various reforms – it changed 
into an instrument that was to favour private-source performance of commercial 
services and recently into a more balanced instrument that aims to recognize the 
importance of the distinction between services. The FAIR Act largely followed in the 
Circular’s footsteps. In addition, executive policy has also significantly influenced the 
actual use of competitive sourcing by either emphasising performance alternatives to 
keep the government small, or by dismissing its use entirely. Dutch initiatives that aim 
to limit self-supply by public authorities, discussed in Section 1 of this chapter, can also 
be interpreted along these lines. 

The US approach to the make-or-buy decision has always been accompanied by full 
transparency of its vision regarding the most beneficial relationship between the 
State and the market. This is something that is often found to be lacking in the EU 
and the MS, despite its advantage of creating predictability of government decisions.292 
Reconciliation of the tension discussed must therefore start here, and concerns the first 
building block. 

Transparency & the make-or-buy decision
US competitive sourcing takes a two-step approach whilst comparing performance 
alternatives. Services are first categorised in inherently governmental and commercial 

292 Manunza 2010, pp. 111-115.
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services.293 The subsequent publication of inventories provides transparency, which is 
another difference with the approach of the EU and many MS. This distinction must 
be clear and easily accessible. Various sources, including law, policy, case law by the 
Courts and GAO’s recommendations, exist to support this categorisation.294 This is still 
an onerous exercise given the absence of clarity of both concepts, thus confirming the 
argument that this concerns a complex type of decision-making.295 The problematic 
nature of this legal distinction, however, is partly lifted by the limited interpretation of 
the term ‘inherently governmental’, which seems to relate to the limited interpretation 
of non-economic services, and the need for government officials to transparently 
motivate the decision to consider a service as inherently governmental or to not present 
a commercial service for competition. As a consequence, agencies have discretionary 
power to decide on the make-or-buy decision, but do need to offer insight into their 
reasoning on the make-or-buy decision.296 As long as administrative burdens are not 
raised too high, these duties to motivate can offer opportunities for the EU, when 
wishing to provide further transparency on the make-or-buy decision. This would also 
seem to be a necessary building block for regulation that aims to reconcile the tension 
discussed.

Objectivity & the make-or-buy decision
Having a broad category of commercial services is beneficial because it allows for a 
tailor-made make-or-buy decision, but it also places substantial emphasis on the second 
step of the sourcing process. The comparison in public-private competitions is based on 
transparent criteria that are established beforehand, and cannot be changed during the 
course of a procedure. These standards therefore resemble those of public procurement 
procedures under public procurement law, thus providing a reason to regulate in this 
remit. Substantively speaking, however, much debate is still taking place in the US on 
the objectivity of the criteria applied and the specific focus on costs. Most of the effort 
has gone into defining these criteria, mainly resulting in a complicated and detailed cost 
comparison.297 The focus on costs may be a reflection of the identified pressure caused 
by executive policy, which often aims to slim down the federal government. This must, 

293 For more statistics on the first three years of Fair Act implementation, see Commercial Activities Panel 
2002, p. 15.

294 For future research projects to come, these sources can also be relevant for comparative research on 
economic and non-economic services under EU law. 

295 The discussion of lists has also taken place in the EU. I would, essentially, share the EU Commission’s 
hesitance towards their benefits. EU Commission 2013, p. 23. The focus must instead be on a case-by-case 
analysis. 

296 In the initial years of the Fair Act, this was illustrated by an overuse of reason codes that exempted 
competition. US General Accounting Office 2000, p. 11. Consequently, the OMB issued further guidance 
in the Fair Act Inventory User’s Guide, which introduced additional function codes and a standard format 
for inventories. Commercial Activities Panel 2002, p. 14. Also see, Blum 2009, pp. 67-68.

297 Amongst other things, the absence of data to calculate the indirect costs, such as overhead, was deemed 
an obstacle. OMB Circular A-76: Oversight and Implementation Issues, Testimony before the Senate 
Subcomm. On Oversight of Government Management, Restructuring, and the District of Columbia, 
Comm on Governmental Affairs, at 9. (J. Christopher Mihm, GAO Associate Director of Federal 
Management and Workforce Issues, 4 June 1998). Furthermore, Sorett rightfully questions in this regard 
if a business unit involved with base operations at an Army installation in Arkansas should be allocated 
the costs of operating the Pentagon, if it should be allocated the costs of supporting troops in Bosnia or 
even the costs of operating the Air Force One. Sorett 2001.
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first and foremost, be criticized given the current apparent need that is well established 
under EU public procurement law to take into account other relevant criteria, such 
as sustainability and social inclusion. For the EU and the MS, it seems clear that the 
content of the criteria of a comparison for economic services would be decided in a 
joint effort by public authorities and – if present – their democratic control bodies. In 
terms of methodology, the lessons learnt from including comparative criteria in the 
MEAT comparison on EU public procurement procedures, or the broader lessons from 
the decision-making sciences, could potentially offer a first step in developing broader 
criteria if a competitive approach is deemed desirable.298 Questions can, however, be 
raised as to the necessity and effectiveness of such competitions, given the current mainly 
negative debate in the US. For this reason, alternatives such as internal comparisons 
with input from third parties seem more suitable at first sight, but further research 
into these aspects is required. When considering building blocks, it is clear, however, 
that objective criteria established beforehand are legal minimum standards in order to 
resolve the tension discussed, also in light of the legal remedies discussed below. 

Legal review as an enforcement method
The introduction of both Circular A-76 and the FAIR Act has always gone hand 
in hand with various types of review possibilities, thus granting a formal role to 
individual stakeholders. Even though limited to ‘interested parties’, it does illustrate 
that stakeholders can indeed be involved. The FAIR Act only provides administrative 
challenge and appeal procedures, meaning that judicial appeal is not a possibility. The 
outcome of these procedures are only published if they lead to a change in an inventory, 
which means this provides limited transparency. Needless to say, it does create a role 
for ‘interested parties’, given that their interests can be severely affected.299 Circular 
A-76 provides more review possibilities. Whereas challenges at the agency level are not 
published, the GAO and the Courts have often been faced with challenges. Interestingly 
enough, it is clear that the provided framework of the competitions also determines the 
standard of review. The GAO has intensively scrutinized the cost comparisons included 
in these competitions, and on occasion even provided advice on whether a contract 
should be awarded to a bidder after re-calculation of governmental costs. Contrarily, the 
case law of the Courts is limited, but it is clear that the Courts can also review claims, 
and that their standard of review allows for review of the cost comparison in a Circular 
A-76 procedure. This clearly debunks the argument often raised in the EU and the 
MS that review bodies, such as Courts, are not able to review make-or-buy decisions. 
This is possible as long as the provided legislative framework allows for review and 
its criteria are clearly defined. When considering building blocks, reconciliation of the 
tension discussed should focus on the role of third parties in relation to the make-or-

298 See extensively, Lohman et al. 2013; Manunza & Telgen 2014; Arrowsmith 2014.
299 For more statistics on the first three years of the Fair Act implementation, see the Commercial Activities 

Panel 2002, p.  15. US General Accounting Office 2000, pp.  7-8. The appealing interested party will, 
however, always receive a reasoning behind the decision. In practice, a GAO review in 2000 concluded 
that in the initial years many challenges were filed, but few were sustained. The researched agencies 
responded a total of 332 challenges and 96 appeals in 1999. After the challenges and appeals by industry 
had been reviewed, the US Department of Agriculture (USDA) sustained three challenges by industry, 
and the Department of Commerce revised its inventory as a result of one successful appeal by industry. 
In total, seventeen challenges and two appeals by employees were successful.
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buy decision, whether in the role of claimant or in the role of input provider through 
market consultations. 

Building blocks for future regulation
To conclude, the US system provides a source of inspiration for the EU or the MS, 
but clearly cannot be used as a legal transplant and alternatives to public-private 
competitions do exist. The above has considered that regulation is in fact possible, 
and some ‘myths’ surrounding such regulation have been placed in a broader context. 
At a conceptual level, it is argued that it is important to consider that the framework 
regulating the make-or-buy decision should – at least from a legal perspective – be based 
on a clear vision of the relationship between the market and the State and, characterized 
by objectivity and transparency, irrespectively of the form in which it is introduced. 
Firstly, this means that the decision-making phase prior to the make-or-buy decision, 
in which performance modalities are considered, should be based on criteria that are 
objectively identified beforehand, thus resembling the objective approach under public 
procurement procedures in the EU. Additionally, it is argued that instead of solely 
focusing on a price comparison, the comparison should be based on quality. The quality 
comparison can still take into account the cost of performance, but should largely focus 
on what is best for society as a whole. Secondly, the decision-making relating to the 
make-or-buy decision should be characterised by transparency. The advantage of such 
transparency lies in the fact that third parties can foresee make-or-buy decisions and 
adjust their market behaviour accordingly. Vice versa, the decision-making phase of a 
public authority is able to improve due to the risk of accountability, ensuring that the goal 
of best value for money is achieved. It goes without saying that from an organisational 
point of view, both the need for objectivity and for transparency must be measured 
against the potential increase of administrative burdens for public authorities. 

Possibility to regulate on the EU level or the MS level
Regulatory action can take place both on the EU level as the MS level. which could 
potentially be based on Article 14, 114 or 352 TFEU, and would logically occur in the 
remit of EU public procurement law.300 Even though it would likely be legally feasible, 
the question at EU level would be if it is politically feasible to regulate EU-wide. A 
positive answer to this question is unlikely due to the strong Kompetenz-Kompetenz 
debate and the currently negotiated Brexit, which both emphasise the – often negatively 
interpreted – trend of shifting powers to the EU level. Needless to say, an EU approach 
would face arguments based on the differences between the Member States. Regulation 
at a national level could therefore be more suitable to fit each Member State’s needs, 
but would in turn involve the risk of creating incoherence across the EU. The final call 
on the feasibility and extent of a make-or-buy decision’s regulation will depend on the 
specific extent of such regulation regarding the discretion of the MS and the need to 
regulate at the EU level. Finally, it is now up to the legislators of the MS or the EU to 
determine if they consider it necessary to have this debate.

300 See further: Janssen 2016.
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CHAPTER 10

Towards reconciling current &  
future tensions

Understanding the nexus between EU public procurement law and self-organisation 
has been the central purpose of this research. Three specific powers related to self-
organisation have been discussed, namely the Member States’ discretionary power to 
allocate responsibilities and competences to an established public authority as it sees fit, 
discretionary power of a public authority to decide upon the preferred type of service 
delivery as it sees fit and the discretionary power of a public authority to provide a service 
itself or in cooperation with other public authorities as it sees fit. This endeavour has 
been operationalized by discussing in detail three specific categorical points of inquiry,1 
namely the allocation of responsibilities and competences,2 the make-or-buy decision3 
and service performance by public authorities,4 which in turn includes self-supply, 
institutionalised cooperation, non-institutionalised cooperation and cooperation based 
on exclusive rights.5 

In this concluding chapter, the findings of the previous chapters are discussed jointly and 
overarching conclusions are drawn. Above all, an answer to the main research question 
‘How can legal tensions in the nexus between self-organisation of a EU Member State 
and its public authorities, and the effectiveness of EU public procurement law be 
reconciled?’ is given. The provided understanding of the above facets of the discussed 
nexus have contributed to the identification of legal tensions,6 which I consider to arise 
in case of a lack of certainty,7 consistency8 and coherency.9 These tensions can contribute 

1 For a general introduction to these inquiries in light of these discretionary powers, see Chapter 1, Section 
2.1.1.-2.1.3.

2 See Chapter 4.
3 See Chapter 9.
4 See Chapters 5-8.
5 These terms have been defined in Chapter 1, Section 4.
6 For a more detailed discussion of the applied methodology, see Chapter 1, Section 2.1.
7 Legal certainty refers to the requirement that the law must be certain, meaning clear and precise, and that 

its legal implications are foreseeable.
8 Consistency means that the underlying public procurement principles must be applied consistently 

across the board.
9 Coherence is achieved if the applicable legal system can be viewed as emanating from or as explainable by 

a set of consistent principles and policies.
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to ineffectiveness of EU public procurement law.10 Subsequently, the leitmotiv of this 
research has been to reconcile these tensions. As a consequence, the structure of this 
concluding chapter is to provide a framework in which the current – and potentially 
future – tensions in the nexus can be identified and reconciled to achieve a state of legal 
harmony.

1. UNDERSTANDING THE TWO SIDES OF THE NEXUS

The understanding of EU public procurement law and self-organisation’s nexus 
commences by considering its two sides. An appreciation of how both of them are 
enshrined in EU (public procurement) law allows for the identification of relevant 
demarking concepts, where tensions can be identified and how these can be reconciled. 
The first side of nexus concerns the expanding content and scope of EU public 
procurement law.11 Aiming to reap the significant benefits of competition on the national 
level, it provides the conditions to create a level playing field between economic operators 
trough application of negative and positive obligations in EU primary, secondary and 
tertiary law. The 2014 Directives on public procurement are most important in depicting 
the playing field of the nexus. In this respect, the public procurement principles of 
equality, transparency and proportionality that are complemented by the standpoints 
of competition and objectivity are pivotal.12 It is the consistent application of these 
principles that is vital for the effectiveness of EU public procurement law, and, thus for 
it to reach its objectives, amongst which the internal market for public procurement and 
additional national objectives, including sustainability, social inclusion or innovation. 
This becomes even more prominent if one considers the potential impact of public 
procurement for these objectives, which must be read in light of those objectives of the 
social market economy of the EU, which are more generally set out in Article 3 TEU and 
include peace, values and the well-being of the peoples in the EU.13 

In terms of applicability of the discussed nexus, legal tensions can only arise if facets 
of self-organisation fall within the remit of EU public procurement law. Its remit 
requires that contractual relations must concern (i) a public contract or concession 
contract exceeding the EU thresholds, and that (ii) one of the involved authorities is a 
contracting authority. More specifically, I have aimed to identify the relevant criteria to 
determine if these two concepts are fulfilled and, thus, to better understand the scope 
of the discussed nexus. 

In this light, a public contract in EU public procurement law is an agreement 
concluded in writing between two or more contracting authorities or economic operators 

10 I have referred to effectiveness in the sense of ‘legal effectiveness’, which I have defined it as the ability 
of rules that are based on legal principles to achieve the objective(s) of these rules. This means that 
effectiveness is assumed when the rules are clear and the principles of EU public procurement law, which 
are also general principles of law being non-discrimination, equality, transparency, proportionality, are 
consistently and coherently applied. 

11 See Chapter 2 on EU public procurement law’s objectives, principles and scope.
12 I have outlined these principles in Chapter 2, Section 5. 
13 See Chapter 2, Section 1. 
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for pecuniary interest.14 I have identified relevant criteria in this light. The agreement 
must be bilateral, selective, and constitute a concordance of wills. Furthermore, both 
parties must be able to exert a degree of discretion whilst agreeing to the terms and 
conditions of an agreement, and it must result in mutual acts of performance and the 
creation of rights and obligations. Finally, as a criterion, pecuniary interest is to be 
interpreted broadly and is a requirement for all parties to the agreement. Contrarily, 
concession contracts are distinct from public contracts. Additional requirements 
are that, when it comes to the involved compensation for the concessionaire by the 
contracting authority, it predominantly involves the right to exploit a service or works 
and the transfer of risk from the contracting authority to the recipient of the concession 
contract.15 

In terms of the question who is a contracting authority in light of EU public 
procurement law, it can be expected that the concept of body governed by public law 
will continue to spark further interpretations in the future. The same can be concluded 
about the remit of the State, and if it can be divided into multiple contracting authorities 
or if it is a single contracting authority, discussed further below in Section 3.1. 

When both the ratio materiae and the ratio personae are fulfilled, the rules of 
EU public procurement law and, thus, its principles must be applied. As such, I have 
argued that it is of importance to clearly define the scope of EU public procurement 
law in order to ensure that, as a consequence, the remit of this nexus can be sufficiently 
defined, and that avoidance of this field of law is prevented. Finally, it is recommend that 
the possible exemptions – also given the objectives discussed above – from this field of 
law are applied restrictively and interpreted narrowly to ensure its effectiveness, which 
has been – and should remain – the approach of the CJEU.16

The second side of the discussed nexus deals with self-organisation, which embodies the 
internal organisation of the Member States.17 Self-organisation has been under scrutiny 
of EU public procurement law since its conception in the 1970s. When it comes to the 
discretionary power of a Member State to organize itself as it sees fit, I have argued that 
this discretion has evolved over the years into a right to self-organisation to give way 
to self-organisation of the Member States under EU law in general. At first sight, the 
existence of this right might not be prominently know, mostly because the division of 
competences between the EU and the Member States is unclear by not granting the EU 
a competence to impede on self-organisation by the Member States. Nevertheless, the 
competence to legislate in light of the internal market, and, thus, EU public procurement 
law is present and must generally prevail to ensure its effectiveness, making it a direct 
influence on self-organisation. 

Over the last four decades, the EU has seemingly pushed the expansion of EU public 
procurement law forward, whilst the CJEU has often been – generally due to the lack of 
rules on this subject – at the forefront of harnessing self-organisation on various of the 
discussed discretionary powers from the influence of EU law in general, and EU public 

14 See Chapter 1, Section 3.2.1 on these criteria.
15 See Chapter 1, Section 3.2.2 on these differences and additional criteria. 
16 See Chapter 2 on the role of exemptions within the EU public procurement law context.
17 See Chapter 3 on how self-organisation has been shaped within EU (public procurement) law. 
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procurement law in specific. In particular cases, such as International Fruit Company 
in 197118 (and later in Remondis in 2016),19 the Court has confirmed the discretionary 
power of the Member States to (re-)allocate competences and responsibilities to 
public authorities on the national level in light of EU law obligations and outside of 
these obligations. Furthermore, to further foster self-organisation, the Court has also 
been willing to accept different types of cooperation between public authorities, which 
commenced initially with the recognition of institutionalised cooperation in Teckal in 
1999.20 This occurred, because the exclusive right exemption, being the earliest inclusion 
of self-organisation in the Directives on public procurement, could not be applied in 
this case. Underlying this recognition by the Court, it has also recognised another vital 
aspect of self-organisation, namely self-supply in Stadt Halle in 2005.21 The recognition 
of self-organisation within EU public procurement law was further expanded when 
the Court – again – was at forefront of this trend by exempting non-institutionalised 
cooperation from its scope in Commission v Germany in 2009.22

In light of the above case-law developments by the CJEU and potentially influenced by 
the European Charter on Local Self-Government,23 it has become clear that the Lisbon 
Treaty has provided further primary law clarification on self-organisation by specifically 
including this notion in Article 4(2) TEU.24 The most important consequence of this 
inclusion is that it has recognised self-government and, therefore, confirmed the right to 
self-organisation as a minimum level of protection of self-organisation. Accordingly, the 
substance of this article should be read in light of the above described jurisprudence and 
I argue that it provides its substantive filling. I also argue that it also should supersede 
the local and regional level to which it directly refers to other levels of government in 
the Member States, because there is no legitimate justification to not accept a broader 
interpretation based on its reference to ‘national identities’.25 Due to this inclusion in 
primary law, it means that the 2014 Directives on public procurement could not impede 
on this right. This has indeed been the general approach in Directive 2014/24/EU in 
which the EU legislature also included substantively that EU public procurement law 
does not apply to the allocation of responsibilities and competences or self-supply.26 
Quite contrarily, Directive 2014/24/EU does apply to service provision by cooperating 
contracting authorities, including institutionalised cooperation, non-institutionalised 
cooperation and cooperation based on exclusive rights. This conclusion, however, 
justifies that specific exemptions – instead of excluding them entirely from its 
scope – have been included for the first time for institutionalise cooperation and non-
institutionalised cooperation, whereas cooperation based on exclusive rights is based 

18 CJEU, 15 December 1971, International Fruit Company.
19 CJEU, 21 December 2016, Remondis.
20 CJEU, 18 November 1999, Teckal.
21 CJEU, 11 January 2005, Stadt Halle.
22 CJEU, 9 June 2009, Commission v Germany. 
23 Council of Europe, European Charter of Local Self-Government, Treaty No. 122. Entry into force 

1 September 1988.
24 See Chapter 3, Section 7.
25 See Chapter 3, Section 7.2.
26 Art. 1(6) and Recital No. 31-32 Directive 2014/24/EU. 
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on earlier inclusions in this Directive’s predecessors.27 This development clarifies that 
these types of service provision concern situations outside of the ‘traditional’ remit of 
contracting authorities, but can still be accepted due to self-organisation. It enhances 
the idea that EU public procurement law is open to the idea that contracting authorities 
are not always clear-cut ‘public’, but that their role, legal status, tasks and the services 
they provide can vary greatly in modern times from Member State to Member State. 
Hence, this emphasises the need to consider how these authorities are organised instead 
of discussing at length what types of services they offer.28 

2. TOWARDS RECONCILIATION IN THE PUBLIC PROCUREMENT CONTEXT 

Overlooking the various inquiries of this research, it has become clear that legal 
tensions between EU public procurement law and self-organisation are diverse. As a 
consequence, reconciliation of these tensions requires a tailor-made solution for each of 
them, as generic reconciliation does not match this diversity. Nevertheless, it is possible 
to categorise them according to the method (i.e. exemption or exclusion) that is applied 
to reconcile tensions from the outset. It is clear that the chosen method of dealing 
with potential tensions, therefore, – perhaps unsurprisingly – influences the potential 
tensions that can arise. When it comes to aspects of self-organisation excluded from the 
scope of EU public procurement law, it primarily concerns tensions relating to certainty 
and coherency. This rings true for the allocation of responsibilities and competences, 
self-supply and the make-or-buy decision. For the former two, for instance, it means that 
their remit as exclusions is unclear29 and for the make-or-buy decision that its exclusion 
must be questioned.30 Alternatively, when it comes to aspects of self-organisation falling 
under the scope of EU public procurement law that are exempted, it predominantly 
concerns certainty and consistency. In turn, this mostly concerns service performance 
by public authorities that wish to cooperate with other public authorities. In this light, 
self-organisation in the shape of institutionalised cooperation,31 non-institutionalised 
cooperation32 and cooperation based on exclusive rights33 has been accommodated in 
exemptions in the context of EU public procurement law. 

Particularly when it comes to consistency, I have argued that when legal tensions 
occur that EU public procurement law’s principles need to take precedence over the 
right to self-organisation to ensure its effectiveness.34 Consequentially, the right to 
self-organisation, therefore, only provides a clear minimum boundary of the influence 
of EU public procurement law over the internal organisation of the Member States. 

27 Art. 11-12 Directive 2014/24/EU.
28 This is what has been coined the organizational approach. Chapter 6, Section 2.
29 Chapter 4, Section 4. on the tension concerning the need for distinctive criteria between an allocation 

of responsibilities and competences and the award of a public contract and Chapter 5, Section 2. on the 
remit of the State and self-supply. 

30 See the identified legal tensions in Chapter 9, Section 1.
31 See the identified legal tensions in Chapter 6, Section 4.1.1., 4.1.2., 4.2.2.2., 5.3.1., 6.6. and 8.2. 
32 See the identified legal tensions in Chapter 7, Section 3.2.1., 3.2.2. and 3.3.1.
33 See the identified legal tensions in Chapter 8, Section 2.1.1., 2.2.1., 2.5.2., 2.5.3., and 3.
34 See Chapter 3, Section 7.1.-7.3.
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Furthermore, it must not come as a surprise that I argue in favour of continuing the 
absence of a general exemption or exclusion for service provision in ‘the public sphere’, 
because circumvention of the EU public procurement rules lies around the corner if 
such a broad exemption would be accepted.35 Moreover, when it comes to ensuring 
that competition on the market continues to exist, it consequentially must mean that 
contracting authorities have the burden of proof to be able to rely on an exemption. One 
could even argue that this burden is higher than other exemptions, because of its direct 
effect on competition when service provision by public authorities is chosen instead 
of using a public procurement procedure to select a service provider, which could in 
fact also be a contracting authority. Finally, it is clear that this all means that, if such an 
exemption is still chosen, that the interpretation of an exemption must be strict, which 
has rightly been the approach of the CJEU’s case-law.36 

The main purpose of this study has been to identify legal tensions in the nexus between 
EU public procurement law and self-organisation. The following provides an overview 
of the most important tensions that have been identified and what must occur to achieve 
reconciliation.

2.1. Reconciling tensions related to uncertainty

Distinct tensions in light of certainty have been identified in this research. However, 
aiming to understand the nexus between EU public procurement law and self-
organisation has required a detailed descriptive discussion on how this nexus has evolved 
over the years. In a sense, this discussion itself has, therefore, been done to ensure that 
legal certainty is strengthened in general.37 In terms of crafting certainty, it was not until 
the 2014 reforms of the Directives on public procurement that the discussed nexus 
appeared to be fully on the EU legislature’s radar. Prior to this, the CJEU has been 
required to become a frontrunner by creating required legal certainty for third parties, 
which were affected by the prevailing preference of contracting authorities to accrue 
more discretion in relation to self-organisation before the Court. It appears that, despite 
this abundance of case-law of the Court, which most prominently includes Teckal38 
and Commission v Germany,39 a significant amount of remaining absence of clarity for 
practice still existed. This was mainly caused by the fact that only cooperation based 
on exclusive rights was regulated in the Directives on public procurement (currently 
Article 11 Directive 2014/24/EU). More certainty was created, however, when Article 
1(6) Directive 2014/24/EU on the allocation of responsibilities and competences and 
Article 12 Directive 2014/24/EU on service provision by cooperating public authorities 
were added to the legislative framework. Needless to say, despite adding to improvement 
of this framework, it has still resulted in uncertainties for practice that are common for 
legislative processes. Hence, certainty on the side of EU public procurement law’s side of 

35 See Chapter 2, Section 4. 
36 See Chapter 2, Section 4.1.-4.3.
37 See predominantly Chapters 4-9.
38 CJEU, 18 November 1999, Teckal.
39 CJEU, 9 June 2009, Commission v Germany.
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the nexus has, consequentially, come in shocks and fits through the CJEU’s case-law and 
subsequent codification in legislation over the years instead of a sustainable approach in 
which coherent regulation ensures legal certainty. 

More specifically, in addition to more minor clarifications discussed in the substantive 
chapters, three major legal tensions will require continuous scrutiny in terms of 
certainty, namely the remit of the allocation of responsibilities and competences,40 the 
remit of self-supply41 and the selection of an exclusive provider in light of the exclusive 
right exemption.42 

Firstly, certainty is important in the distinction between the award of a public contract 
or concession contract that falls under the 2014 Directives on public procurement and 
allocation of responsibilities and competences that falls outside of their scope.43 Currently 
regulated in Article 1(6) Directive 2014/24/EU and further explicated by CJEU case-law, 
such as Remondis,44 the required characteristics of an allocation have – rightly – been 
interpreted strictly to ensure that the demarking line with an award of a public contract 
is clear. I have concluded, however, that the concepts will always be close relatives. This 
means that much will depend on the intimacy of the relationship between an allocating 
authority and a recipient authority after an allocation has occurred. If reconciliation is 
necessary, it must then be found in the sense that operational and financial autonomy 
of the recipient entity must be guaranteed, leaving little room for interference other 
than political involvement. However, it becomes more precarious when political 
involvement grows towards management control, and when financial contributions 
turn into a pecuniary relationship, the rules on EU public procurement are, therefore, 
more likely to be applied, thereby creating possible tensions.45 Nevertheless, it is clear 
that the current requirements ensure that the concept of an award of a public contract 
stays significantly out of sight, seemingly placing this facet of the discussed nexus in a 
place of legal harmony. 

Secondly, certainty is – arguably even more – vital in relation to the remit of self-supply 
as a type of service provision by public authorities falling outside the scope of EU public 
procurement law.46 Even though it is clear that self-supply can be chosen as a performance 
method, it is particularly the ratio personae of self-supply that appears to raise questions 
in relation to where its scope ends. It has sparked much debate in the Dutch parliament, 
courts and academia. Following a kaleidoscopic discussion of distinct interpretative 
methods that have been put forward in this debate, it has been argued that a legal 
distinction and chain of authority is required based on Teckal.47 It has, furthermore, been 
argued that reconciliation must be found by applying a functional approach in light of 

40 See Chapter 4, Section 3. 
41 See Chapter 5, Section 2. 
42 See Chapter 8, Section 2.5.2.
43 See generally Chapter 4. 
44 CJEU, 21 December 2016, Remondis.
45 See particularly Chapter 4, Section 3.3.1.-3.3.2. 
46 See Chapter 4, Section 2.
47 CJEU, 18 November 1999, Teckal.
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Beentjes.48 This interpretation results in a dividable – instead of a non-dividable – State 
under EU public procurement law. A dividable State means that cooperation between 
ministries and directorates that are part of the State can also be under an obligation 
to tender public contracts and concession contracts amongst themselves instead of 
being able to cooperate outside the influence of EU public procurement law. As such, 
it reconciles the uncertainty relating to the remit of self-supply in relation to the State. 
For practice, this conclusion will have substantial implications for the current structure 
of the State. Therefore, it would be most beneficial if the CJEU could provide a final 
– preferably functional – ruling following preliminary questions via the national courts 
or through an infringement procedure by the EU Commission against the Netherlands 
following a complaint. 

Thirdly, I have argued that in order to apply the exclusive right exemption that not 
only the exclusive right itself must be compatible with the fundamental freedoms, but 
that also the award of this right itself must be in accordance with these freedoms.49 I 
have paid particular attention to the uncertainty surrounding the subsequent Betfair 
exemptions50 and have aimed to advance reconciliation for their interpretations by 
considering the Dutch jurisprudence on this subject in which the Courts have applied 
different interpretations including an approach in which Liga Portuguesa was used 
as a benchmark for the interpretation of these exemptions.51 This jurisprudence aids 
this interpretation, but has in itself also raised tensions in light of the overlap with the 
institutionalised exemption and judicial protection. Reconciliation can be found by 
assigning competence to a specific court to rule on the award of exclusive rights and 
by ensuring that the exemptions are not mixed. Furthermore, even though it might 
been logical from the outset, the institutionalised exemption can only provide limited 
inspiration for the interpretation of these exemptions due to the differences between the 
rationales of Teckal and Betfair.52

2.2. Reconciling tensions related to inconsistency

Legal tensions in light of consistency have predominantly been identified in 
light of cooperation between public authorities as a type of service provision. 
These inconsistencies have arisen in light of – necessarily narrowly interpreted – 
institutionalised cooperation, non-institutionalised cooperation and cooperation 
based on exclusive rights. Interestingly enough, many of these tensions relating to the 
application of the EU public procurement principles overlap, meaning that paths to 
reconciliation are also similar. 

When it comes to institutionalised cooperation, I have argued, firstly, that it would be 
consistent – and logical – to ensure that the formal independent entity, which receives 

48 CJEU, 20 September 1988, Beentjes.
49 See Chapter 8, Section 2.5.2.
50 See Chapter 8, Section 2.5.2.1.
51 CJEU, 3 June 2010, Betfair. See, Chapter 8, Section 2.5.2.1.4.
52 CJEU, 18 November 1999, Teckal. CJEU, 3 June 2010, Betfair.
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an exempted public contract or concession contract, must be a contracting authority 
to avoid potential circumvention of EU public procurement law.53 Additionally, the 
seemingly present preference of the CJEU in Parking Brixen and Coditel for cooperation 
with an entity based on public law does not sit well with the right to self-organisation 
and must be avoided in the future.54 There should not be a preference for the legal forum 
chosen in terms of cooperation.55 

Most importantly, however, the changes that have come about in Article 12 Directive 
2014/24/EU have caused inconsistencies for the institutionalised exemption. I have 
argued that on two particular aspects it can be noticed that this exemption has drifted 
away from its initial justification, namely the right to self-organisation. These extensions 
of the right to self-organisation are inconsistent with the principle of equality under 
EU public procurement law and the free movement articles, and additionally have the 
potential to negatively affect competition on the market, which must be prevented. 
Concerning the possibilities to include direct private participation, I have argued that 
reconciliation must be found in submitting such participation to a competitive procedure 
or that participation of this sort is best left out entirely to ensure consistency.56 This is also 
relevant in light of the exclusive right exemption, and will – necessarily – have a major 
impact on the concept of body governed by public law, which often consist of private 
capital, and the access that these contracting authorities have to these exemptions. 
Furthermore, the broad codification of the second criterion of the institutionalised 
exemption, which requires that the formally independent entity provides 80% of its 
activities for the contracting authority that control it, or contracting authorities that 
control it, must be met with hesitation. It does not concern a marginal part of its activities 
anymore as was the case under the CJEU’s case-law due to a included percentage of 20% 
of market activities, but it has become an objective of its own. Reconciliation could 
be found in adjusting the rules on the EU level to 10%, as was initially accepted by 
the CJEU in Tragsa.57 Both of these changes have been included without any specific 
justification other than seemingly providing more leeway for public-public cooperation 
outside the remit of the 2014 Directives on public procurement. These changes focus 
on the discretionary power of a formally independent entity to provide activities on the 
market and the possibility to include private parties in a formally independent entity. 
Similar tensions in relation to direct private participation and market activities as above 
are visible in relation to non-institutionalised cooperation.58 As a consequence, it is clear 
that the changes made by the EU legislature can be characterised as a commercialisation 
of the institutionalised and non-institutionalised exemption, which in turn also leaves 
substantial room for distortion of competition on the market. On this particular aspect, 
it is clear that the nexus between EU public procurement law and self-organisation has 
tilted over the years towards a stronger emphasis on self-organisation, which has the 
potential to hamper the effectiveness of EU public procurement law. To say the least, the 

53 See Chapter 6, Section 4.1.1.
54 CJEU, 13 November 2008, Coditel. CJEU, 13 October 2005, Parking Brixen.
55 See Chapter 6, Section 4.1.2.
56 See Chapter 6, Section 6.5. and 6.6.
57 See Chapter 6, Section 4.2.2.2. CJEU, 19 April 2007, Tragsa.
58 See Chapter 7, Section 3.1.1.-3.1.3., 3.3.1. 
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acquired discretionary power will demand more from contracting authorities in terms 
of their decision-making processes prior to choosing for public-public cooperation. 
The quality of these processes must always ensure that services are provided in the best 
manner possible. 

On a more general level, it has become clear that the scope of the institutionalised 
exemption has been broadened substantially by for instance allowing reversed and 
horizontal awards, by confirming its applicability to services outside of the public 
interest, or by loosening the approach towards control exercised by holding entities.59 A 
similar trend is visible in relation to the non-institutionalised exemption, for instance 
‘objectives in the public interest’ as a criterion is onerous, because these objectives are 
traditionally interpreted distinctly across the EU, thereby leaving much room for a 
broad application.60 Also, the scope of the non-institutionalised exemption has been 
extended by loosening the concept of ‘genuine’ cooperation by not requiring that all 
cooperating parties must contribute in the same manner to a collaboration. Additionally, 
a non-institutionalised cooperation does not need to be based on the same public 
task, but the public services that contracting authorities need to perform can in fact 
be complementary.61 A second trend is, thus, visible. It concerns the expansion of the 
institutional and non-institutional exemption’s remit, meaning that the call for further 
flexibilisation in relation to these two exemptions from contracting authorities appears 
to have strongly influenced this process. Consequently, it will be easier to award public 
or concession contracts between contracting authorities without having to abide by the 
obligations of EU public procurement law, thereby – again – having the potential to 
affect the effectiveness of EU public procurement law by placing a stronger emphasis on 
self-organisation. 

Consistency also begs the subsequent question if the institutionalised and non-
institutionalised exemptions must not grow coherently together in the future. Despite 
their inclusion in the same article in the 2014 Directives on public procurement, their 
separate existence with different criteria remains the outcome. This is contrary to the 
majority of the responses to the EU Commission’s Green Paper in 2011, which concluded 
that ‘As for the form and content of such rules, a majority favours the development 
of a single concept with certain common criteria for exempted forms of public-public 
cooperation, while a minority would prefer setting up specific rules for the different 
forms of cooperation, codifying the ECJ case-law.’62

The relevance of such a single concept for these two exemptions is even more 
interesting,63 because it can be expected that the CJEU could hit the boundaries of the 
codified criteria, which would be consistent with the emergence of the institutionalised 
and non-institutionalised exemptions. In Teckal, the CJEU found itself faced with a 

59 See Chapter 6, Section 7-8.
60 See Chapter 7, Section 3.1.3.
61 See Chapter 7, Section 3.1.
62 EU Commission 2011a (synthesis of replies), p. 12.
63 Bunning 2001, p. 82, Arrowsmith 2014, have argued in favour of it. 
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situation in which the exclusive right exemption did not apply to supply contracts.64 In 
the Commission v Hamburg case, a similar inapplicability of the Teckal exemption led 
to the adoption of the non-institutionalised exemption.65 Given the complex structures 
of the internal organisation of many Member States, it is not unthinkable that another 
exemption, or a variation of these exemptions, would be interpreted by the Court. 
This is further confirmed by the likely continuation of the Member States’ pressure to 
secure self-organisation within EU public procurement law. Basic interpretative rules 
for public-public cooperation can, thus, be beneficial for the future. Given the separate 
codification of these exemptions, it is clear that a ‘single concept with certain common 
criteria’ has currently not been established on the EU level. Despite providing similar 
room for market activities, the exemptions are, nevertheless, growing away from each 
other.

Based on the above, I argue that future attempts to foster the integration process 
between the institutionalised and non-institutionalised cooperation should be focussed 
on the premise that they are based on the right to self-organisation as laid down in 
Article 4(2) TEU and the CJEU’s jurisprudence. Despite the differences between the two 
exemptions, both types of cooperation build further on the idea that a public authority 
is allowed to provide services through an extended version of self-supply, and that it can 
also use its own resources also in cooperation with other entities. As a consequence, it 
involves respecting the basic consequences of this right to self-organisation. Firstly, these 
exemptions must aim to ensure that the direct award of public contracts or concession 
contracts would not undermine equality and competition on the market by favouring 
one economic operator over the other without any type of justification. This means that 
direct private participation cannot play a role in either of the exemptions, including 
participation in the controlling contracting authorities. These participations can, of 
course, be included after a competitive process. Secondly, and in addition, cooperation 
should not be market-oriented. This infers that commercial objectives should not 
overtake public interest objectives in a cooperation. A cooperation should, thus, restrain 
from competing directly with private entities on the market. As a consequence, this 
means that the predominant part of the activities in such cooperation would need to 
be performed for the (controlling) contracting authorities in order to avoid market 
interference. 

2.3. Reconciling tensions related to incoherency

Legal tensions in terms of coherency have come forward in two facets of the discussed 
nexus, namely the exclusive right exemption that accommodates cooperation based on 
exclusive rights and the make-or-buy decision. 

Firstly, in light of the exclusive right exemption, I have argued it is – similar to the 
institutionalised and non-institutionalised exemption – a personification of the right 

64 CJEU, 18 November 1999, Teckal, Section 44.
65 CJEU, 9 June 2009, Commission v Germany, Section 36.
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to self-organisation.66 Amongst other things, I have argued that the limitation of this 
exemption for public service contracts only is unjustifiable.67 Reconciliation can – quite 
easily – be found in extending its scope to works and supply contracts. Furthermore, 
given that the recipient authority needs to be a contracting authority, a possible tension 
with direct private participation has – again – been discussed, which could be lifted 
again if a competitive selection of the exclusive provider has taken place, which was also 
touched upon in light of consistency.68 Finally, I have argued in favour of excluding the 
exclusive right exemption all together for reasons of lacking necessity, incoherence and 
a lack of clarity.69 Reconciliation can, thus, also result in clarifying the required facets 
of the nexus. 

Secondly, and perhaps most fundamentally, I have considered regulating the make-
or-buy decision, given the tension that exists due to the absence of legal remedies 
for aggrieved market parties.70 It would impede on the – now strictly safeguarded by 
primary law – discretionary power of a public authority to decide upon the preferred 
type of service delivery. Needless to say, it would not exclude any alternatives for service 
provision prior to a comparison between performance alternatives. In this light, I 
have discussed competitive sourcing initiatives in the US in which such a tension is 
overcome by stipulating the conditions of a competitive comparison and, subsequently, 
allowing for space to object and appeal make-or-buy decisions.71 Based on some of the 
legal takeaways from the discussed US regulatory approach, I have argued that some of 
potential pitfalls in the debate on this topic can be taken away, providing more room 
for discussion. Furthermore, I have argued that the building bricks for such a system 
are threefold. Firstly, it requires a clear vision on the relationship between the State and 
the market. Secondly, the decision-making phase prior to the make-or-buy decision, 
in which performance modalities are considered, should be transparent and based on 
criteria that are objectively identified beforehand. Thirdly, as an enforcement method, 
legal review possibilities can resolve the identified tension discussed above. Needless to 
say, further research on its extent and content is required, but it is clear that it can take 
shape on both the national or the EU level.

3. RECOMMENDATIONS 

In light of the above considered paths towards legal reconciliation, I would suggest some 
additional recommendations for the nexus between EU public procurement law and 
self-organisation. I will categorise them for respectively the EU and national legislatures, 
the Courts and contracting authorities, and the EU Commission. 

66 See Chapter 8, Section 1. 
67 See Chapter 8, Section 2.1.1.
68 See Chapter 8, Section 2.2.
69 See Chapter 8, Section 3. 
70 See Chapter 9, par 1.
71 See, Chapter 9, Section 2.2.1, 2.3.2.
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3.1. EU and national legislatures

Reconciling legal tensions can lead to necessary changes in the law. Firstly, the described 
misbalance of consistency in relation to direct private participation and market 
activities in institutionalised and non-institutionalised exemptions from EU public 
procurement law should be corrected during future reforms of the 2014 Directives 
on public procurement. Secondly, during these reforms, the necessity of the exclusive 
right exemption should also be thoroughly considered and, for reasons of coherency, be 
taken out of these Directives. Indeed, I have referred to – some minor – pending aspects 
that require further clarity. Such additional clarity could also be given by the national 
legislatures in the implementation of the 2014 Directives on public procurement. 
Contrary to the common beliefs of many Member States, there is national discretionary 
power to provide further clarification of many aspects of this harmonization measure. 
For instance, Article 12 Directive 2014/24/EU appears to be minimum harmonization 
and, thus, still leaves open many opportunities for the Member States to adopt their own 
legislation or policy. In this sense, limiting the market activities of contracting authorities 
is not contrary to such harmonization, because it is not contrary to this Directive, nor 
does it hamper the achievement of its objectives. Nevertheless, it seems worthwhile to 
consider these aspects mostly at their roots on the EU level during the next reforms 
on the EU level. Finally, it is recommended that the national legislature do not provide 
explicit legal basis to include direct private participation in collaborations as provided 
for in Article 12 Directive 2014/24/EU, which could lift the effects of this possibility 
whilst awaiting the changes in the Directives op public procurement. Furthermore, 
concerning the Netherlands in particular, it is recommended to still implement 1(6) 
Directive 2014/24/EU to enhance legal certainty.

Finally, it goes without saying that coherency considerations regarding the make-or-buy 
decision must be considered by both the EU as the national legislature, but – as I have 
considered – it seems more fruitful to leave this up to the national level for the moment, 
given the current political landscape that is characterised by Brexit and, more generally, 
a strong scrutiny of the division of competences between the EU and the Member States, 
making a further limitation of self-organisation a difficult topic in the EU context. If I 
would be proven quite the contrary, however, Articles 114 TFEU, Article 14 TFEU or 
Article 352 TFEU could provide the legal basis to adopt such regulation on the EU level. 
Needless to say, it would require an adjustment of the interpretation of Article 4(2) as 
forwarded in this research, because it currently safeguards the make-or-buy decision 
from any influence from EU public procurement law. On the national level, a discretion 
to legislate is not limited by EU law, thereby not preventing national measures on this 
aspect. 

3.2. Courts and contracting authorities

Prior to legislative action, it is also recommended that the CJEU and the national 
courts continue to interpret the allocation of responsibilities and competences, and the 
discussed exemptions for cooperation narrowly. Furthermore, it would be useful for 
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practice if the CJEU would be placed in a position to provide interpretations on the 
remit of self-supply and its relationship with the State. 

In the meantime, it seems right that contracting authorities must also restrain themselves 
from broadly interpreting the remits of self-supply and types of exempted cooperation, 
particularly those aspects of them that require legislative changes. The final say – of 
course – lies with the Courts, but given the fact that much cooperation goes unnoticed 
in practice, it is important to use the application of these exemptions in practice as a 
first line of defence. 

3.3. EU Commission

As a final recommendation, it is recommended that the EU Commission updates its 
Working Staff Paper on public-public cooperation.72 Despite its limited legal status of this 
piece of soft-law that can always be overruled by the EU legislature and the CJEU, it 
remains a looked-after source that is used to interpret the relevant facets of the nexus 
between EU public procurement law and self-organisation. Given the developments in 
the 2014 Directives on EU public procurement and further CJEU case-law, this would 
be an important means to further spur certainty into the discussed nexus and further 
reconcile the identified legal tensions.

The search for comprehensive harmony
To conclude, a state of comprehensive harmony in the nexus between EU public 
procurement law and self-organisation will always be an onerous task for future days 
to come. Aiming to reconcile the current and forthcoming future legal tensions in 
this dynamic nexus must continue to be a focus point of EU and national legislators, 
policy-makers, and legal academia, to ensure that the set-out objectives of legislation 
are achieved and the principles of the law are safeguarded. In the end, all of these efforts 
must warrant that legal systems, including that of public procurement, work for the 
benefit of all of the involved stakeholders, including contracting authorities, third 
parties on the market, civil society and above all citizens. 

72 EU Commission 2011c.
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Nederlandse samenvatting

1. Inleiding

Dit onderzoek heeft tot doel de nexus tussen het Europees aanbestedingsrecht en de 
zelforganisatie van de Europese lidstaten en hun overheden te doorgronden. De drie 
belangrijkste vormen van zelforganisatie worden onderzocht, namelijk de discretionaire 
ruimte van overheden om verantwoordelijkheden en bevoegdheden te (her)verdelen, 
de discretionaire ruimte van overheden om te beslissen over de manier waarop 
taken worden uitgevoerd (‘make-or-buy’ beslissing), en de discretionaire ruimte van 
overheden om taken zelf uit te voeren of in samenwerking met andere overheden, zoals 
geïnstitutionaliseerde samenwerking, niet-geïnstitutionaliseerde samenwerking en 
samenwerking op basis van een exclusief recht. 

De hoofdvraag van dit onderzoek is: ‘Hoe kunnen de juridische spanningen die ontstaan 
in de nexus tussen zelforganisatie van de Europese lidstaten en hun overheden, en de 
effectiviteit van het Europees aanbestedingsrecht worden opgelost?’ 

In dit onderzoek wordt daartoe bediscussieerd of er juridische spanningen bestaan ten 
aanzien van rechtszekerheid, consistentie en coherentie in deze nexus. Aansluitend 
wordt geanalyseerd hoe deze spanningen opgelost kunnen worden. In hoofdstuk één 
worden de drie discretionaire ruimtes, de methodologie en de gebruikte bronnen nader 
geïntroduceerd.

2. Het doorgronden van de nexus: het Europees aanbestedingsrecht

Om de spanningen in de nexus te kunnen identificeren is het van belang om beide 
kanten van de nexus, zijnde het Europees aanbestedingsrecht en zelforganisatie, te 
doorgronden. 

Binnen de Europese sociale markt economie schept het Europees aanbestedingsrecht, 
bestaande uit primair, secundair en tertiair recht, de voorwaarden op basis waarvan een 
gelijk speelveld getracht te worden gecreëerd tussen ondernemers uit de verschillende 
lidstaten bij de verdeling van overheidsopdrachten. De aanbestedingsrichtlijnen uit 2014 
zijn essentieel voor het vaststellen van mogelijke spanningen in de besproken nexus. In 
dit onderzoek wordt in hoofdstuk twee beargumenteerd dat de consistente toepassing 
van de beginselen van gelijkheid, transparantie en proportionaliteit, gecomplementeerd 
door de uitgangspunten van mededinging en objectiviteit, cruciaal zijn voor de 
effectiviteit van dit rechtsgebied. Naast mogelijke nationale doelstellingen in het kader 
van duurzaamheid, innovatie of sociale inclusie blijft de eenwording van de interne 
markt voor overheidsopdrachten het hoofddoel van het Europees aanbestedingsrecht. 
Duidelijk wordt dat om te kunnen spreken van een nexus de betrokken overheid een 
‘aanbestedende dienst’ dient te zijn en de beoogde contractuele relatie moet vallen onder 
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het begrip ‘overheidsopdracht’ of ‘concessieopdracht’. Wanneer aan de ratio personae en 
ratio materiae is voldaan kan een aanbestedingsplicht ontstaan. Het onderzoek laat zien 
hoe deze begrippen zich hebben ontwikkeld en hoe ze geïnterpreteerd moeten worden 
op basis van de huidige wet- en regelgeving en jurisprudentie. Van belang is dat er geen 
algemene uitzondering voor zelforganisatie is binnen dit rechtsgebied. Mochten er 
uitzonderingen bestaan, dan is het logisch dat deze uitzonderingen daarnaast restrictief 
worden geïnterpreteerd om de effectiviteit van de regelgeving te kunnen waarborgen. 
Mede daarom ligt de bewijslast op overheden, die van dergelijke uitzonderingen gebruik 
willen maken. 

3. Het doorgronden van de nexus: het recht op zelforganisatie

In dit onderzoek wordt in hoofdstuk drie zelforganisatie gedefinieerd als de discretionaire 
ruimte voor Europese lidstaten en zijn overheden om zich op de meest optimale 
manier te kunnen organiseren. Het is duidelijk dat het Europees aanbestedingsrecht 
een beperking vormt voor deze discretionaire ruimte, omdat het de uitbesteding van 
taken reguleert. Hoewel de EU geen expliciete competentie heeft om zelforganisatie in 
algemene zin te reguleren is het wel duidelijk dat er ruimte is voor regulering, mede op 
basis van de vrij verkeer regels uit het Verdrag betreffende de Werking van de Europese 
Unie, om de interne markt voor overheidsopdrachten te creëren. Dit kan bijvoorbeeld 
rechtvaardigen dat voorwaarden worden verbonden aan uitzonderingen op een 
aanbestedingsplicht, die op het eerste gezicht verder gaan dan alleen het reguleren van 
de inkoopfunctie van overheden. In het onderzoek wordt geconcludeerd dat er mede 
daarom als reactie op deze invloed een recht op zelforganisatie is ontwikkeld binnen 
het Europees recht. Dit recht is hoofdzakelijk tot stand gekomen in de rechtspraak 
van het Hof van Justitie van de Europese Unie (Hof) sinds 1971, onder andere in de 
arresten International Fruit Company, Teckal en Commissie v Duitsland. Zo valt de 
verdeling van verantwoordelijkheden en bevoegdheden, de make-or-buy beslissing, 
en zelfvoorziening momenteel buiten de reikwijdte van dit rechtsgebied. Ook de 
uitzonderingen op basis waarvan overheden – ondanks het feit dat aan de voorwaarden 
voor een aanbestedingsplicht voldaan is – vrijelijk kunnen samenwerken, zoals de 
geïnstitutionaliseerde uitzondering, de niet-geïnstitutionaliseerde uitzondering en 
samenwerking op basis van een exclusief recht, zijn het resultaat van deze ontwikkeling. 
Naar aanleiding van deze arresten van het Hof wordt in dit onderzoek beargumenteerd dat 
artikel 4(2) VWEU sinds het Verdrag van Lissabon een algemeen recht op zelforganisatie 
bevat. Het recht op zelforganisatie is daardoor een primair recht geworden. De impact 
daarvan lijkt echter beperkt te zijn binnen de aanbestedingscontext, aangezien de 
materiele invulling gebaseerd lijkt te moeten worden op de conclusies van de voorgaande 
arresten van het Hof. Daardoor is er voldoende reden om aan te nemen dat dit recht 
alleen een minimum beschermingsniveau biedt aan zelforganisatie en dat de interne 
markt gedachte over het algemeen in de nexus voorrang dient te verkrijgen. Dit is ook 
zichtbaar in de aanbestedingsrichtlijnen uit 2014, waarin de Europese wetgever deze 
erkenning van zelforganisatie consistent heeft overgenomen.
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4.  Spanningen & oplossingen: de overdracht van verantwoordelijkheden en 
bevoegdheden 

De nexus tussen de verdeling van verantwoordelijkheden en bevoegdheden, en het 
Europees aanbestedingsrecht lijkt momenteel in harmonie te zijn. Gebaseerd op artikel 
1(6) Richtlijn 2014/24/EU en de jurisprudentie van het Hof (o.a. in het arrest Remondis) 
wordt duidelijk in hoofdstuk vier dat er wel mogelijke spanningen kunnen ontstaan 
bij de herverdeling van verantwoordelijkheden en bevoegdheden, omdat dergelijke 
overeenkomsten veel weg kunnen hebben van de gunning van aanbestedingsplichtige 
overheidsopdrachten. Naast een gedetailleerde bespreking van de voorwaarden wordt 
beargumenteerd dat vooral de operationele en financiële onafhankelijkheid gegarandeerd 
moet worden nadat een overdracht heeft plaatsgevonden om de rechtszekerheid te 
bevorderen. Spanningen zouden kunnen ontstaan wanneer er meer dan alleen politieke 
betrokkenheid bestaat en wanneer financiële vergoedingen de vorm gaan aannemen 
van een bezwarende titel. 

5. Spanningen & oplossingen: zelfvoorziening

De nexus tussen zelfvoorziening en het Europees aanbestedingsrecht wordt over het 
algemeen onderbelicht. Dit onderzoek laat zien in hoofdstuk vijf dat de ratio materiae 
van zelfvoorziening niet beïnvloed wordt door dit rechtsgebied. Wel bestaat er een 
spanning ten aanzien van de rechtsonzekerheid over de ratio personae van deze vorm 
van taakuitoefening door de Staat. De vraag die in dit kader speelt is of de Staat uit 
één of meerdere aanbestedende diensten bestaat. Ondeelbaarheid van de Staat zou 
ervoor zorgen dat onderdelen van de Staat, zoals directoraten of ministeries, onderling 
taken voor elkaar kunnen uitvoeren met een beroep op zelfvoorziening. Deelbaarheid 
zou in dergelijke situaties kunnen leiden tot een onderlinge aanbestedingsplicht. De 
verschillende benaderingen van deze materie, waaronder de taalkundige benadering 
en de privaatrechtelijke- en de bestuursrechtelijke benadering, worden in dit onderzoek 
beschreven en bediscussieerd. Er wordt beargumenteerd dat het van belang is om op 
basis van het arrest Teckal vast te stellen dat er sprake is van een juridische scheiding 
en een gezagsstructuur. Een functionele interpretatie op basis van Beentjes zou 
vervolgens de doorslag moeten geven in de discussie welk rechtsgebied relevant is om 
van een juridische scheiding te kunnen spreken. Het onderzoek beargumenteert dat 
de bestuursrechtelijke benadering het meest voor de hand ligt in Nederland en dat 
daar de oplossing voor deze spanning gevonden zou moeten worden. Ondanks alle 
organisatorische gevolgen van dien zou dit betekenen dat de Nederlandse Staat binnen 
de Europese context deelbaar is.

6. Spanningen & oplossingen: geïnstitutionaliseerd samenwerken

De nexus tussen geïnstitutionaliseerde samenwerking en het Europees aanbestedings-
recht wordt besproken in hoofdstuk zes. In het arrest Teckal heeft het Hof in 1999 de 
basis gelegd voor de geïnstitutionaliseerde uitzondering op het aanbestedingsrecht. Na 
een lange reeks van arresten is deze uitzondering gecodificeerd in artikel 12 Richtlijn 
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2014/24/EU. Het hoofdstuk bediscussieert verschillende vormen van samenwerking 
en de relevante criteria, waaronder samenwerking tussen een aanbestedende dienst 
en een gecontroleerde aparte rechtspersoon, samenwerking tussen meerdere 
aanbestedende diensten en een gecontroleerde aparte rechtspersoon, samenwerking 
met een gecontroleerde aparte rechtspersoon met privaat kapitaal, samenwerking in een 
holding-structuur, en samenwerking binnen de gezagsstructuur van een aanbeste dende 
dienst (het zogeheten ‘terugbesteden’ en ‘zijwaarts gunnen’). In dit hoofdstuk wordt 
vastgesteld dat de codificatie van deze uitzondering in de aanbestedingsrichtlijnen 
voor rechtszekerheid heeft gezorgd, maar ook nieuwe vragen oproept. Er wordt 
beargumenteerd dat om een spanning met zelforganisatie te voorkomen het Hof zich zou 
moeten onthouden van de huidige voorkeur voor samenwerking met publiekrechtelijke 
rechtspersonen, zoals het geval was in Parking Brixen. Anders dan nu het geval is zou 
de gecontroleerde rechtspersoon waarmee wordt samengewerkt ook een aanbestedende 
dienst moeten zijn om ontwijking van dit rechtsgebied te voorkomen. In dit onderzoek 
wordt daarnaast geconcludeerd dat de Europese wetgever – in navolging van het Hof 
sinds 2007 – in algemene zin meer ruimte voor samenwerking heeft gecreëerd, en dat 
er meer ruimte is ontstaan voor een commerciële benadering van deze uitzondering. 
Dit wordt zichtbaar in de hoeveelheid toegestane activiteiten op de markt (20%) die 
een gecontroleerde entiteit mag uitvoeren, en de mogelijkheid om privaat kapitaal 
toe te staan in deze entiteit. Er wordt beargumenteerd dat dit tot spanningen leidt ten 
aanzien van consistentie. Oplossingen kunnen gevonden worden in het verlagen van 
de hoeveelheid marktactiviteiten naar 10% in plaats van 20%. Hoewel er mogelijk een 
competitieve verplichting lijkt te bestaan zou tot slot de deelnemende private partij in 
een gecontroleerde rechtspersoon in ieder geval geselecteerd moeten worden in een 
competitieve procedure. 

7. Spanningen & oplossingen: niet-geïnstitutionaliseerd samenwerken

De nexus tussen niet-geïnstitutionaliseerde samenwerking en het Europees aanbeste-
dingsrecht wordt besproken in hoofdstuk zeven. Na een gedetailleerde discussie van 
de relevante criteria van deze uitzondering wordt in dit gedeelte van het onderzoek 
geconcludeerd dat er ook ten aanzien van niet-geïnstitutionaliseerde samenwerking 
meer rechtszekerheid is gecreëerd in artikel 12 Richtlijn 2014/24EU. Dit was nodig, 
omdat de jurisprudentie van het Hof na Commissie v Duitsland in 2009 maar voor een 
beperkte mate van verduidelijking van deze uitzondering heeft gezorgd. Er is echter 
ruimte voor substantiële verbetering. Zo bestaat er ruimte voor verduidelijking van 
essentiële begrippen, waartoe in dit onderzoek oplossingen worden aangedragen. 
Ook ten aanzien van deze uitzondering is er door de Europese wetgever meer ruimte 
gecreëerd voor samenwerking, zowel ten aanzien van de soort taken die ten grondslag 
liggen aan een samenwerking, de manier waarop samengewerkt wordt en onder welke 
voorwaarden er wordt samengewerkt. Er zijn daardoor echter meerdere spanningen 
ontstaan tussen de relevante criteria zelf, zoals hoe de commerciële activiteiten van 
samenwerkende partijen, waarbij private partijen betrokken zijn, vereenzelvigd 
kunnen worden met ‘overwegingen in verband met het openbaar belang’. Hierdoor is 
de rechtszekerheid weer verminderd. Daarnaast wordt beargumenteerd dat dergelijke 
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samenwerkingsverbanden geen privaat kapitaal zouden mogen bevatten wanneer 
dergelijke participaties niet via een competitieve procedure zijn geselecteerd, en dat ook 
hier het percentage marktactiviteiten naar 10% verlaagd zou moeten worden.

8. Spanningen & oplossingen: samenwerking op basis van een exclusief recht

In hoofdstuk acht wordt de nexus tussen samenwerking op basis van een exclusief 
recht en het Europees aanbestedingsrecht besproken. Ondanks het feit dat deze vorm 
van samenwerking al eerder dan de andere uitzonderingen was gereguleerd in de 
aanbestedingsrichtlijnen heeft deze uitzondering relatief gezien weinig aandacht heeft 
gekregen in de jurisprudentie en literatuur. Na een bespreking van de relevante criteria 
van deze uitzondering wordt geconcludeerd op basis van consistentie overwegingen dat 
de reikwijdte van deze uitzondering uitgebreid zou moeten worden naar leveringen en 
werken. Er wordt in dit hoofdstuk stilgestaan bij de – vaak niet erkende – noodzaak om 
op grond van het arrest Betfair het exclusieve recht zelf te verdelen via een competitieve 
procedure. Tegelijkertijd wordt duidelijk dat er in de Betfair uitzonderingen door 
het Hof ook ruimte gecreëerd is voor zelforganisatie. De interpretatie van deze 
Betfair uitzonderingen staat echter nog in de kinderschoenen door afwezigheid van 
verhelderende Europese jurisprudentie. In dit onderzoek is daarom op basis van de 
Nederlandse rechtspraak getracht nadere rechtszekerheid te verschaffen. Ook op dit 
nationale niveau zijn echter spanningen waar te nemen. Anders dan is gebeurd in de 
Nederlandse rechtsspraak is het noodzakelijk om deze uitzonderingen te scheiden van 
de geïnstitutionaliseerde uitzondering. Daarnaast zou – gezien de verschillende ratio’s – 
de Teckal jurisprudentie alleen een inspirerende rol mogen vervullen bij de interpretatie 
van de Betfair uitzonderingen. De onduidelijkheid ten aanzien van de bevoegde rechter 
in Nederland over geschillen aangaande deze uitzondering zou moeten worden opgelost 
door de rechtsgang bij de bestuursrechter mogelijk te maken. De belangrijkste conclusie 
in dit onderdeel van het onderzoek is tot slot dat er vraagtekens geplaatst moeten worden 
bij de noodzaak van deze uitzondering. In de praktijk zal de competitieve verplichting 
betreffende het exclusieve recht zelf de voordelen van deze uitzondering namelijk 
grotendeels wegnemen. Mede op basis van andere redenen lijkt dan ook ruimte te zijn 
voor afschaffing van deze uitzondering om de coherentie te bevorderen. 

9. Spanningen & oplossingen: de ‘make-or-buy’ beslissing

De nexus tussen de ‘make-or-buy’ beslissing en het Europees aanbestedingsrecht wordt 
in hoofdstuk negen besproken op basis van een rechtsvergelijking met het federale 
niveau van de Verenigde Staten. Op basis van deze vergelijking, waarin de FAIR Act 
en Circular A-76 centraal staan, wordt getracht inspiratie op te doen voor regulering 
van deze keuze en om nadere coherentie te creëren binnen het aanbestedingsrecht. De 
aanleiding van dit onderdeel van het onderzoek komt voort uit de spanning die ontstaat 
doordat derde partijen momenteel geen rechtsbescherming krijgen ten aanzien van deze 
keuze wegens de afwezigheid van regulering op EU niveau. Bouwstenen van dergelijke 
regulering worden uitvoerig besproken, mede om mogelijke obstakels in de discussie 
over dergelijke regels weg te nemen. Er wordt geconcludeerd dat dergelijke regulering 
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in de doelstellingen duidelijkheid moet verschaffen over de relatie tussen markt en 
overheid. Daarnaast wordt betoogd dat de criteria op basis waarvan een vergelijking 
wordt gemaakt tussen mogelijke uitvoeringsmogelijkheden transparant en objectief 
moeten worden vastgesteld, en dat verschillende vormen van rechtsbescherming deze 
spanning kunnen oplossen. Dit onderzoek legt de basis voor nader onderzoek naar 
deze materie en tracht de discussie ten aanzien van regulering van dit keuze moment te 
stimuleren. 

10. Conclusies en aanbevelingen 

Op basis van de hierboven kort beschreven spanningen en oplossingen die worden 
besproken in dit onderzoek wordt afgesloten met enkele aanbevelingen om spanningen 
ten aanzien van rechtszekerheid, consistentie en coherentie weg te nemen. Zoals is 
beschreven in hoofdstuk tien is er een belangrijke rol weggelegd voor de Europese 
wetgever om de aangedragen oplossingen mee te nemen in de volgende hervorming 
van de aanbestedingsrichtlijnen. De nationale wetgevers worden aanbevolen om 
nadere verduidelijking te bieden ten aanzien van de interpretatie van de besproken 
uitzonderingen, en om op basis van dit onderzoek regulering van de ‘make-or-buy’ 
beslissing nader te verkennen. In aanvulling op deze regulerende acties worden het 
Hof en nationale rechters aanbevolen om de uitzonderingen restrictief te blijven 
toepassen. Daarnaast is het aanbevelingswaardig dat het Hof openstaat voor nadere 
verduidelijking van het begrip zelfvoorziening en de Staat via mogelijke toekomstige 
prejudiciële of inbreukprocedures. Aanbestedende diensten zouden daarnaast beperkt 
gebruik moeten maken van de gegeven mogelijkheden, die nadere verbetering 
vereisen. Tot slot, de Europese Commissie wordt aanbevolen om het ‘Werkdocument 
betreffende de toepassing van het EU-aanbestedingsrecht op de betrekkingen tussen 
aanbestedende diensten (“publiek-publieke samenwerking”)’ te herzien mede op basis 
van de aangedragen oplossingen van dit onderzoek. 
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Epilogue

Epilogues are typically written to provide closure. I am a pronounced enthusiast of its 
most prominent literary promise: to provide context. Portraying the context of this 
work allows me to express that for its completion I am indebted to many people around 
me. It is partially theirs. I am less of a fan, however, of the regrettable fact that it seems 
to be the most sought-after part of a dissertation, at least initially. My suggestion is, 
therefore, as follows. If I aim to fulfil the first contextual promise in no particular order, 
then you – my dear reader – should allow me to nudge you into simply reading beyond 
the following piece of prose.

If it had not been for an email in the spring of 2012 from Elisabetta Manunza, I might 
have happily continued my path at Landers & Rogers Lawyers in Melbourne, Australia. 
Following my choice to return to the Netherlands, she has not ceased to inspire me in 
her role as my academic supervisor through her enthusiasm for the law in general, and 
public procurement in particular. I am afraid, however, that we will never agree on some 
matters of importance (Hoera! Hoera! Hoera!). I look forward to continuing to debate 
them in the future and to build on the Public Procurement Research Centre. I thank her 
for introducing me to the academic world. 

Please start fulfilling your side of the bargain by reading ‘Chapter 1: Introduction’.

Over the years, this work has benefitted from critical remarks. I am grateful for the 
comments by the reading committee, which consisted of Chris Jansen, Jan-Michiel 
Hebly, Jan Telgen, Steven van Garsse and Rob Widdershoven. 

I also thank Kris Wauters for his valuable input in the early stages of this study. I much 
owe Herman van Harten, also the godfather of this epilogue’s set-up, for his personal 
guidance whilst taking my first steps in academia. I have walked on the shoulders of 
giants in law and public procurement. Understanding this book means understanding 
the work that I built on.

At this point, you should aim to read ‘Chapter 2: Understanding the Nexus: EU Public 
Procurement Law’. 

Over the years, I have enjoyed thought-provoking debates at conferences, at coffee 
meet-ups or teaching executive courses, with professionals rooted in academia and 
practice. On LinkedIn and Twitter, I have had the pleasure of engaging with those I 
would otherwise have not been able to meet. It often surprised me how willing so many 
kind professionals were to debate my research and often also beyond it. 

I am grateful in particular for the discussions with attorneys-at-law Petra Heemskerk, 
Maurice Essers, Aslan Vos, Anne van Onna and Anne Fischer-Braams. To the illustrious 
Amsterdam-based ‘jurisprudence’ club, whose members should not be named: thank 
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you for providing fun and spicy food for thought. To my fellow board members of the 
Nederlandse Vereniging voor Aanbestedingsrecht: I look forward to taking the NVvA to 
even greater heights with you in the years to come. To journos Nancy and Richard: I 
hope you will continue to keep my thoughts clear and simple. Finally, I still feel honoured 
to be part of the Beter Aanbesteden programme of the Ministry of Economic Affairs. 
Many thanks to former Dutch MP Matthijs Huizing and the Ministry for inviting me to 
participate. As a result, it has strengthened my belief that answers to fundamental legal 
questions must always also be rooted in a firm understanding of practice. 

Turn to page 79 for some of this understanding in ‘Chapter 3: Understanding the Nexus:  
Self-organisation of the EU Member States’. 

Context is often provided by one’s work environment. I am grateful for the fun and 
engaging workplace that my colleagues at the department of International and European 
Law at Utrecht University provide. I thank Ton van den Brink in particular for his 
input on some of my chapters, and Anna Gerbrandy for her guidance in my role as an 
assistant professor. I thank REBO Executive, and in particular Lesley and Inge, for their 
support in our executive education endeavours. Martijn, I look forward to the next of 
hopefully many editions of our masterclass on cooperation between local and regional 
governments. 

Many thanks to Niels, Wouter, and Fredo, my (former) interdisciplinary colleagues at the 
Public Procurement Research Centre. I am learning to embrace your love for numbers. 
Whether or not I will be successful in this process, I am passionate about sharing the 
responsibility of advancing professional public procurement in an interdisciplinary 
perspective with you in the future. 

Now, it would be wise to read ‘Chapter 4: Allocation of responsibilities and competences & 
EU public procurement law.’

Context provides perspective. I thank all my dear friends for providing it from time 
to time. I am grateful for your efforts to reconcile my tensions all these years, which I 
know was no easy task. Marloes and Gerrieke (my paranymfen), Margot (my former 
roomie) and Merlin (my soon-to-be best man): I thank you. And of course, the 2007 
light-weight men’s coxed eight did their fair share and I am fortunate enough to know 
that I can count on their cooperation, should I choose to embark on another fiery or 
potato-like adventure.

Now have a look at ‘Chapter 5: Self-supply & EU public procurement law’ and then read on 
in ‘Chapter 6: Institutionalised cooperation & EU public procurement law’.

I have had the pleasure to cooperate with some great people to finalize this research project. 
Editing and lay-out credits go to Titia and Klaartje, and Nathan was instrumental in 
drafting the final list of references. I thank Anne at Eleven Publishers for her enthusiasm 
for the content of this book and for publishing it. All errors are solely mine, of course.
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For some more thoughts on cooperation, move on to ‘Chapter 7: Non-Institutionalised 
cooperation & EU public procurement law’ and ‘Chapter 8: Cooperation based on exclusive 
rights & EU public procurement law’. 

This research also took me beyond the EU context. I was kindly hosted by William 
Kovacic at the Government Procurement Law Program at The George Washington 
University in Washington D.C. for a three-month research visit during which I greatly 
enjoyed the discussions with Dan Gordon and Joshua Swartz. I am indebted to Elaine 
Halchin from the Congressional Research Service for her comments on earlier drafts.

Nearly there, nearly there. Have a look at some comparative thoughts from the US in  
‘Chapter 9: ‘The make-or-buy decision & EU public procurement law’.

My contextual foundations lie with my family, and I will soon also aim to keep up 
with the Jones’. I humbly thank you for always being there for me and for instilling the 
confidence in me to tackle whatever comes my way. To my dad: I have come to realize 
that your love for teaching and the law might have rubbed off a little. I thank you for 
being someone to look up to. 

Please all read ‘Chapter 10: Towards reconciling current & future tensions’.

Dear readers, our deal has nearly come to an end. Please do read the following most 
important 24 words of this book, as it is only here because of one person. 

She is and will be my continuous epilogue. 
I look forward to writing our lives together. 

Brielle, you can now read the Dutch summary. 
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