
 8.1 Introduction 

 Virunga National Park, situated in the Democratic Republic of the Congo (DRC) 
is Africa’s oldest national park and is home to rare mountain gorillas. In 1994, 
UNESCO designated the park as a World Heritage Site because of its outstand-
ing diversity of habitats. 1  The park’s territory also contains an oil field, but the 
DRC’s government has forbidden drilling activities. Congolese Law No 069-041 
forbids oil exploration work in the park because it would violate the protected 
status of the World Heritage Site. The act also determines that forced entry to 
the park is a criminal offense. 

 SOCO International PLC is an international oil and gas exploration and pro-
duction company established in London. SOCO is listed on the main market of 
London Stock Exchange, 2  a regulated market as defined in the MiFIR, an EU 
Regulation on markets in financial instruments. 3  SOCO runs business activities 
in the UK, the DRC, Vietnam, and Angola, and is one of the UK’s 200 largest 
companies. Despite Congolese Law No 069-041, SOCO obtained a presidential 
decree to exploit the oil field in Virunga National Park in 2010, and started oil 
exploration work shortly thereafter. 

 In 2011, Park Ranger Katembo found SOCO employees in the park prepar-
ing to build a test drilling installation. Allegedly, the SOCO staff tried to bribe 
Katembo, but he refused and, with some effort, forced the SOCO employees 
to leave. In February 2011, The Virunga National Park Authority filed a com-
plaint with the civil court against SOCO after this incident. Meanwhile, Katembo 
started to gather documents and covert film reports. In 2013, Katembo was 
arrested by the DRC’s secret service and tortured to show that SOCO should 
not be hindered in its activities. Katembo’s footage was used in the documentary 
 Drillers in the Mist , which was made by Global Witness and released in 2014. 
This documentary has raised public attention for the case. 

 In October 2013, the World Wildlife Fund (WWF) filed a complaint against 
SOCO at the UK National Contact Point under the OECD Guidelines for Mul-
tinational Enterprises because of SOCO’s ignorance of the protected status of 
Virunga National Park, the intimidation of opponents, and the non-disclosure 
of information about the potential environmental and health impacts of the oil 
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exploration work. In 2015, the British newspaper  The Telegraph  published an 
article about the Church of England and other interest groups protesting against 
SOCO because of reports of bribery and intimidation of park rangers. As a con-
sequence of these and other actions against SOCO, SOCO agreed with WWF 
to stop its oil exploration work in Virunga National Park. In November 2015, 
SOCO retreated from the park. In April 2017, Katembo was awarded with the 
Goldman Environmental Prize, similar to a green Nobel Prize. 4  

 8.2 Research questions 

 The case of SOCO and Virunga National Park is not an isolated one, but can be 
placed in a broader context of cases in which large listed companies (hereinafter, 
LLCs; the concept will be defined in Section 8.3) are linked to fundamental 
rights infringements. These cases raise many questions, both legal and non-legal. 
The legal questions are very diverse and relate to such areas as private interna-
tional law, international human rights law, national criminal law, and national 
private law. This contribution, in light of the foregoing, aims to link fundamental 
rights law and national liability law and is directed toward finding a potential new 
underlying argument for accepting legal responsibility of LLCs for fundamental 
rights infringements. We are searching for this argument in the economic reality 
of LLCs and their economic sphere of influence 5  in our society. Therefore, the 
central questions in this contribution read as follows: 

  Can “economic power” provide for a legal basis for holding LLCs responsible for 
fundamental rights protection, and if so, how?  

 And, if the answer to the first question is “yes”, the subsequent question is: 

  Can economically powerful LLCs be held liable both under national private 
law and national criminal law for not taking responsibility for fundamental 
rights protection?  

 These research questions imply at least three limitations. First, we focus on LLCs 
and exclude other actors that may bear legal responsibilities with regard to fun-
damental rights protection in the context of economic activities. 

 A second limitation relates to the norms, rules, and standards that are the 
subject of our research. We focus on norms, rules, and standards that are usu-
ally related to CSR; that is, norms, rules, and standards that balance “economic, 
social and environmental imperatives” − thus, the triple bottom line, or the 3P 
(people, planet, and profit). 6  It therefore encompasses human rights as used and 
defined in the UNGPs. 7  

 Lastly, we focus on violations of prohibitions by the LLCs that result in fun-
damental rights infringements. Although fundamental rights law also identifies 
obligations to guarantee fundamental rights standards by effort – the so-called 
positive duties or obligations − 8  it is not a generally accepted concept with respect 
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to private parties like companies in the sense that they are subjected to positive 
obligations directly. For that reason, we disregard that concept here and only 
include obligations to respect fundamental right standards. 

 An overall limitation of our contribution is that, with regard to the law, norms, 
and rules applicable to companies, we focus on the level of the EU, because those 
norms and rules are directly or via national implementing measures applicable to 
companies in all EU Member States. Therefore, our contribution will be of rel-
evance for all EU-based LLCs. With respect to national private law and national 
criminal law, we use Dutch law as an example. 

 In Section 8.3, we first define two key concepts in this contribution: LLCs and 
economic power. It is important to discuss these concepts in detail and contrast 
them with similar concepts, since the characteristics of the LLCs and the concept 
of economic power  per se  form a part of our argument to accept that a spe-
cific form of power implies a specific responsibility. In Section 8.4, we construct 
LLCs’ responsibility for fundamental rights protection. We link power to respon-
sibility and transform responsibility into liability. In Section 8.5, we explain how 
responsibility can be transformed into liability through national laws. Finally, we 
will answer both research questions in Section 8.6. 

 8.3  Large listed companies, economic power, and 
the relation between the two concepts 

 8.3.1 Large listed companies and economic power 

 The first research question that was presented in Section 8.2 includes both LLCs 
and economic power. That gives rise to the question of why we have used LLCs 
separately since the concept of economic power could already include them. As 
we will explain in Section 8.4, the concept of economic power is related to a soci-
etal and legal responsibility for companies to protect fundamental rights. At the 
same time – and this is the downside of economic power – it can create immunity 
for liability in any sense. Immunity means particularly that LLCs cannot be held 
liable for human rights violations by State or non-State actors for legal and prac-
tical reasons. The practical reasons encompass, in any case, the potential factual 
situation that LLCs have such economic power that neither states nor victims of 
human rights infringements dare to hold them liable; they are too big to be held 
responsible (compare the adage: “too big to jail”). It is our assumption that small 
companies do not have such economic power, which makes it reasonable to focus 
on large companies. Those companies must also have a specific quality, which is 
expressed by the listing requirement, as will be explained in Section 8.3.2. 

 At the same time, however, it is conceivable that not all LLCs have such eco-
nomic power. One can think of a LLC that is overshadowed in a specific market 
and in society by another LLC operating in the same branch. Or, a LLC that is 
completely inward-directed. Furthermore, as our research question already indi-
cates, we will propose in this contribution to use economic power as an under-
pinning for holding LLCs responsible for fundamental rights protection and, 
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subsequently, liability for not taking this responsibility. We want to prevent the 
sheer size of a company from resulting in this responsibility; it’s all about how a 
LLC  acts  and what it  does  with its economic power (including how it neglects this 
power). That is why we also define “economic power” and, as a consequence, 
propose a twofold test. 

 8.3.2 Large listed companies 

 A distinction should be made regarding the kind of entity involved in (an) eco-
nomic activity(ies) because not all entities that employ business activities can and 
will have economic power. For that reason, we have developed the following 
definition of LLCs: 

  A LLC is a legal entity that runs a business on a large scale and is listed on a 
financial market as defined in the MiFIR . 

 This definition of the LLC has a few characteristics: (i) legal entity, (ii) runs a 
business, (iii) large scale, and (iv) listed on a specific financial market. We will 
discuss these characteristics in the next section. 

 1. A legal requirement: legal entity 

 The company must be a legal entity; that is, an entity irrespective of its particu-
lar legal form. National law determines the legal forms of companies; it may 
be the British public limited company (PLC, like SOCO), the French Société 
Anonyme (SA), the German Aktiengesellschaft (AG), or the Dutch Naamloze 
Vennootschap (NV), each of which has its own legal requirements. As our defi-
nition of LLC should be applicable in multiple countries and therefore not be 
dependent on local legal requirements, we developed a definition that is indif-
ferent to the legal form. 9  The legal form of a legal entity is needed for establish-
ing civil and/or criminal liability according to national laws (as we will explain 
in Section 8.5). 

 We have deliberately not used the term “enterprise” because we will use this 
for our definition of economic power (see Section 8.3.4) and we want to distin-
guish between the definitions of LLC and economic power in order to prevent 
both definitions from automatically coinciding and thus being indistinct. 

 2. A purpose requirement: running a business 

 A company only qualifies as a LLC when it runs a business, by which we mean 
that it employs commercial activities aimed at profit. The activities can encompass 
the extraction, trade, distribution, and/or storage of raw materials and com-
modities, the manufacturing of products, the development of products and ser-
vices, the trade and/or distribution and/or storage of goods, the transporting 
of people and/or animals, the provision of services, etc., all of which have the 
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purpose of earning money. With this purpose requirement, we exclude non-profit 
activities; this is related to our definition of economic power (see Section 8.3.4). 

 3. An amplitude requirement: large-scale operations 

 The business that a LLC runs must be on a large scale. We define a large scale by 
means of the generally accepted criteria that the EC uses. An enterprise is large when: 

 • Its staff headcount is equal to or greater than 250 employees during the 
financial year, regardless of revenue, and, 

 • It has a turnover of more than EUR 50 million and/or a balance sheet total 
of more than EUR 43 million. 10  

 These formal criteria have the advantage of being simple to determine; they con-
cern data that each listed company in the EU must publish in its annual financial 
report. 11  Furthermore, they do not depend on the legal form. The size require-
ment assumes that the large size of the company usually also implies economic 
power as defined in Section 8.3.4. However, as mentioned before, size and power 
do not necessarily coincide (see Section 8.3.1). 

 4. A quality requirement: listed on a financial market 

 The company must be listed on a financial market as defined by the MiFIR. This 
listing requirement relates to a certain quality of a company that enables the com-
pany to possess and exercise power. When a company is listed or requests admis-
sion to trading for its financial instruments, it is oriented toward investors and the 
general public. An IPO (initial public offering) by which a company’s financial 
instruments are offered to the general public and a listing is obtained aims to raise 
capital for the benefit of the company. Therefore, a listed company will invest in 
branding and visibility. It will continue to do so to obtain a good price for its 
admitted financial instruments. Stock prices and movements in stock prices are 
considered to be indicators of a company’s wealth. Stock prices are published 
in real-time or with a short delay on a daily basis. There will be media coverage 
in case of events that might influence stock prices. Furthermore, a listing on a 
financial market, particularly a regulated market, means that a company matters; 
in other words, the company belongs to the “league” of listed companies, has a 
certain quality, and can afford the listing. 

 Finally, several duties are imposed on listed companies, particularly a range of 
reporting duties. Those duties vary from publishing annual financial reports 12  to 
making inside information public as soon as possible. 13  The EU even obliges its 
Member States to impose on (very) large listed companies that are public-interest 
entities 14  the general reporting duty of an annual non-financial statement, which 
must include information on environmental, social, and employee matters, such 
as the (foreseeable) impact of the business activities on the environment; infor-
mation on respect for human rights, like how human rights abuses are prevented; 
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and information on anti-corruption measures and the company’s policies in this 
respect (including due diligence processes). 15  Companies, like SOCO, that are 
listed on regulated markets active in extractive industries or logging of primary 
forest industries should annually disclose their payments to governments in the 
countries where those activities take place. 16  All these duties have the effect that 
relevant information for pricing mechanisms at the financial markets flow to those 
markets in order to create a level playing field for investors and contribute to 
fair, ethical, efficient, and transparent financial markets. This fosters the smooth 
functioning of those markets, promotes public confidence in those markets, and 
enhances investor protection. 17  

 We adhere to financial markets as defined by the MiFIR because this is the 
EU-wide standard. The MiFIR entered into force on 3 January 2018 and sets 
uniform standards for all EU financial markets. Due to the legal status of a regu-
lation in EU law, its rules are directly applicable in each EU Member State. 18  
Accordingly, the MiFIR’s definitions and rules are the same in the EU, which 
favors the use of these definitions and rules. 

 The MiFIR defines a financial market as a regulated market, multilateral trading 
facility, organized trading facility, or trading venue, each with references to other 
provisions of EU law, setting specific requirements (Article 2(1)(13 − 16) MiFIR). 
Its wide scope includes the London Stock Exchange, Euronext Paris, Euronext 
Amsterdam, and the Frankfurt Stock Exchange. The main markets of these stock 
exchanges list companies that meet the large-scale criteria already mentioned. 
However, the stock exchanges also exploit markets on which smaller companies 
are listed, like the market Euronext Growth (a multilateral trading facility) for 
small caps (small and medium-sized companies). 19  National law that governs the 
financial markets in its territory provides the rules for admission to trading on 
those markets. 20  Thus, the listing requirement itself is not defined on the level of 
the EU, but depends on national law. However, it is also a formal requirement: a 
LLC is listed when the competent authority for the concerned trading facility has 
decided to admit the financial instruments issued by the LLC (for instance shares 
or bonds) to trading on that facility. Consequently, orders in these financial instru-
ments can be placed in the order book and there is a quotation on the market. 

 We should note that an extension of the listing requirement seems to be rea-
sonable. 21  In some countries, LLCs can have a legal form that does not allow 
listing at a financial market, because they cannot issue financial instruments that 
can be admitted to trading. One of the three largest commercial banks in the 
Netherlands is Rabobank, which is a cooperative rather than a public company. 
Taking into account its position on the financial markets in the Netherlands and 
its meaning for the Dutch society, Rabobank meets all other requirements of a 
LLC as well as the rationale of the listing requirement. It can also be concluded 
that Rabobank has economic power (compare Section 8.3.4). 

 5. Irrespective national or transnational business operations 

 Our definition of LLC does not include a requirement with regard to transna-
tional aspects of its commercial activities. Consequently, the definition of a LLC 
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includes a company that operates transnationally as well as a company that only 
operates within one country. That is different from the commonly used term 
“multinational enterprise”, a characteristic of which is their international busi-
ness operations. 22  However, LLCs which operate only locally – that is, on the 
territory of one country – can have economic power within the national borders. 
Therefore, we are of the opinion that our definition of LLC has added value 
compared to an ME-like definition. When a LLC does run transnational business 
operations, it can also qualify as a ME. 

 8.3.3 Existing legal duties for LLCs 

 LLCs must comply with a variety of legal duties concerning their business oper-
ations. On the international level, there are the duties in non-legally binding 
instruments like the Ruggie framework, the UNGPs, the OECD Principles of 
Corporate Governance, and the OECD Guidelines for Multinational Enterprises 
and the Principles of United Nations Global Compact. For instance, the UNGPs 
formulate for all business enterprises, including LLCs, the foundational principle 
that business enterprises should respect human rights (Guiding Principle 11). 
The rationale of this principle is explained as: “The responsibility to respect 
human rights is a global standard of expected conduct for all business enterprises 
wherever they operate.” 23  This rationale is exemplified in the context of Guiding 
Principle 23: 

 The responsibility to respect human rights applies in all contexts. It is a uni-
form standard, reflecting its roots in the universal expectation that enterprises 
should not harm the dignity of people as they go about their business. 24  

 The general duty to respect human rights is also reflected in the first two prin-
ciples of United Nations Global Compact 25  and the OECD Guidelines for Mul-
tinational Enterprises. 26  The UNGPs make the general duty more concrete in 
the subsequent Guiding Principles 12−24. In this respect, it is noteworthy that 
Guiding Principle 14 has an underlying notion that the business enterprise’s size 
matters. Guiding Principle 14 reads as follows: 

 The responsibility of business enterprises to respect human rights applies to 
all enterprises regardless of their size, sector, operational context, ownership 
and structure. Nevertheless, the scale and complexity of the means through 
which enterprises meet that responsibility may vary according to these fac-
tors and with the severity of the enterprise’s adverse human rights impacts. 

 The first sentence of the commentary on that principle reads, “The means 
through which a business enterprise meets its responsibility to respect human 
rights will be proportional to, among other factors, its size.” 27  The Interpretative 
Guide explains that size is related to human rights risks. The line or reasoning is 
as follows. A larger business enterprise will run larger businesses because it will 
employ more commercial activities, have more employees, have more business 
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relationships, have more and more complex value chains, and have more clients 
or customers than a small business enterprise. Furthermore, a larger business 
enterprise will probably have a more complex organizational structure, which 
may hamper decision-making processes, communication, monitoring mecha-
nisms, and oversight possibilities. All these factors may increase the risk of human 
rights abuse. 28  

 Thus, as a general rule, larger business enterprises carry more responsibility to 
respect human rights, although it is acknowledged that small business enterprises 
can be involved in activities that can have a “very high human rights risk profile”, 
like mining and trading minerals or metals in conflict areas. 29  In this sector and 
operational context, the responsibility to respect human rights is also larger. We 
can identify a risk-based approach, which is also connected to the severity of the 
human rights impact. The more severe the consequences, the greater the respon-
sibility to act upon it in terms of the swiftness of the response, the prioritization 
of the response, the kind of measures to stop the human rights abuses, and the 
remediation of the consequences. 30  

 At the EU level, many different duties have been laid down in legally bind-
ing instruments, some of which are directly applicable to LLCs, like the MiFIR 
(see Section 8.3.2), and most of them are applicable via national implementing 
measures, such as the EU directives mentioned in Section 8.3.2. These entail 
duties concerning reporting and transparency, which are mostly applicable to 
LLCs regardless of the kind of commercial activities they engage in. Beside those 
duties, there are many more that are sector-specific. 

 At a national level, LLCs are bound to a variety of duties laid down in national 
law. Which duties it concerns depends on the national law, the local situation, 
the LLC’s type of commercial activities, and the market where the LLC’s prod-
ucts, goods and/or services are offered and/or traded. Many duties in national 
law concern the implementation of measures of international standards or reflec-
tions of those standards 31  or implementing measures of EU legal instruments like 
directives. Some of those duties, such as the duties that follow from the criminal 
offense of modern slavery, are applicable to all LLCs in a country; 32  while other 
duties are only applicable to LLCs active in a certain sector, like commercial 
banks in the financial sector. This shows that one must be aware of the general 
and specific norms, rules, and arrangements that can govern the LLC’s com-
mercial activities. 

 All these duties are applicable to LLCs because their commercial activities 
interfere with, infringe upon, endanger and/or create risks with regard to the 
interests of people, the planet, and society. The LLCs are responsible for prevent-
ing this because they are in the position to do so and they have the power to take 
measures. This brings us to our concept of economic power. 

 8.3.4 Economic power 

 The definition of economic power that we apply in this contribution is based on a 
definition by Strange (1975). 33  Power, according to Strange (citing Northedge), is: 
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 the capability of a person or group to make his or its will felt in the decision-
making process of another person or group. 34  

 This led Strange to the observation that “wealth gives the state an influence base 
from which to use either rewards or threats to achieve its own objectives or to 
impose its will on other states.” 35  In terms of economic power of large listed 
companies, this could express that the economic strength of a company, like a 
state’s wealth, entails the conditions necessary to be able to use rewards or threats 
to achieve objectives or impose its will on, for instance, States. 

 Based on Strange’s definition of economic power, we define economic power 
as follows: 

  Economic power refers to wealth, which gives an enterprise an influence base 
from which to use any means to achieve its own objectives or to impose its will on 
its surroundings . 

 This definition includes elements that require further comment. First of all, there 
is an element of “wealth”. Wealth refers to the value of the capital of the enter-
prise at a point in time. The capital is the enterprise’s total assets, which includes 
both tangible and intangible assets, such as buildings and machinery, natural 
resources, working capital, financial claims, property rights, copyrights, market 
position, brand, and reputation. 36  

 A second element is “enterprise”, which is any company, irrespective of its 
legal form, that runs a business, so it must concern commercial activities aimed at 
gaining profit. 37  This element excludes the non-profit sector. By the term “enter-
prise”, we seek a connection with the UNGPs, which use the term “business 
enterprise”. The UNGPs themselves do not define “business enterprise”, but the 
Interpretative Guide to the UNGPs sheds some light on what the term means. It 
distinguishes enterprises by size (large, medium-sized and small enterprises), 38  it 
is indifferent toward ownership (publicly listed, private owned, State-owned, or 
a combination), 39  and it is indifferent toward legal structures (company, group 
of companies, parent company, subsidiary, cooperative, franchise model, etc.). 40  
The business enterprise potentially includes organizations from the non-profit 
sector that we have excluded. 41  

 The third element of “any means to achieve its own objectives” in our defini-
tion implies financial, political, and legal means, both in a positive and negative 
way. Financial means encompasses not only paying money for certain goods and/
or rights, but also offering credit facilities or acting as a guarantee in order to 
enable another person to acquire credit under more favorable conditions. Politi-
cal means include two types of influencing the decision-making processes of the 
administration: (1) influencing impressions and decisions at a political level, like 
local municipalities or the national politics, and (2) influencing the official chan-
nels in order to obtain favorable decisions. Legal means is the use of all kind of 
legal instruments to a certain end, like filing a tort claim against another per-
son (the State, governmental bodies, other enterprises in the same or another 
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business, societal institutions, employees, customers, and citizens), or opposing 
(the conditions of) a permit in administrative proceedings, or reporting a crime 
to the police. Which kind of legal means is available will depend on the specific 
circumstances of the case and the availability according to national law. 

 Lastly, the element of “surroundings” covers the sphere around the enterprise, 
which includes the State, other enterprises, societal institutions, customers, and 
citizens. The surroundings do not need to be physically close. 42  After all, modern 
communication techniques allow for a span of control that could easily cross 
borders. 

 In light of this definition, economic power implies that the economically pow-
erful LLCs assume a particular position in society. That societal position refers 
to the relationship between the powerful on the one hand and people, planet, 
and profit on the other. The economically powerful LLCs have an impact on 
society, people, and planet. The plants of an enterprise provide for employment 
and economic activities related to the plants, but can also have an ecological foot-
print and, therefore, consequences for the environment. The decision of where 
to locate the enterprise’s headquarters may even be coined as a political suc-
cess by local and/or national governmental bodies. 43  The seat of a LLC further 
determines its legal form and all rights and duties connected to that legal form. 
The LLC’s business activities are governed by rights and duties that follow from the 
law applicable to the territory in which the business activities are situated. The 
effectuation of these rights and duties has a cost, and the LLC’s economic posi-
tion determines whether and how it can bear those costs. Accordingly, the LLC 
also has a legal position that is influenced by its economic power, so the LLC’s 
activities can and will influence or even change the positions, possibilities, and 
rights of others. However, this will probably not be the main objective of a LLC; 
its aim of achieving a profit will usually lead the LLC to enhance or improve its 
own economic position. 

 A final, crucial element in our research is the  use  of economic power by the LLC. 
In line with one of the limitations of this research, as explicated in Section 8.2, 
here we focus on the use of economic power that results in violations of standards 
by LLCs that imply fundamental rights infringements. These violations can take 
place precisely because of the existence and use of economic power by the LLCs. 

 8.4  The triptych of constructing legal responsibility 
for fundamental rights protection: power – 
responsibility – liability 

 The use of economic power establishes responsibility in the sense that economic 
powerful LLCs, precisely because of their economic power, are expected to act 
with due care; that is, at least to respect fundamental rights standards. We distin-
guish between three types of use of economic power. 

 First of all, there is active use of power, which could include using bribery 
to obtain a permit. In this case, our definition of economic power means that 
the LLC’s wealth allows it to utilize its financial means for illegal payments to 
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representatives of a governmental body in order to obtain a permit that would 
probably not have been granted otherwise. Another example is a LLC that threat-
ens to move production facilities and/or its headquarters to another city, region, 
or country, with a loss of (many) jobs, economic activities, and/or tax income 
for the concerned area, in order to get something beneficial done by local and/
or national governments. Secondly, there is passive use of power, which is con-
trol and apparent approval. In this case, the LLC’s wealth gives it such a societal 
and/or economic position that other market participants will follow the LLC 
and await its (informal) approval. In this way, the LLC is standard-setting in a 
certain sector or branch. A third and final use of economic power is adopting an 
indifferent attitude. This means the LLC, feeling comfortable with the position 
that it is too big to be held responsible, allows the LLC to continue disrespecting 
fundamental rights standards. Only the LLC’s wealth can allow such an attitude. 
In the case of SOCO, the indifferent attitude was reflected in the ignorance of 
the protected status of Virunga National Park; SOCO felt comfortable in its eco-
nomic position (see Section 8.1). 

 These three types of use of economic power have a clear impact on governmen-
tal bodies, other companies, institutions, and (local) communities, and therefore 
also affect citizens and/or the environment. In our opinion, it is this impact of 
economic power that establishes responsibility. In particular, three circumstances 
can underpin this responsibility. First of all, economic power has  leverage . When 
a LLC has economic power it can use it in such a manner that it can take advan-
tage of a kind of “multiplier effect”. If a LLC dominates a sector or branch and is 
therefore standard-setting, other companies will follow the LLC in ignoring fun-
damental rights standards, for instance by making use of child labor for the pro-
duction of goods. Or, when a LLC has the economic power and thus the financial 
means to bribe government officials at different levels in local and national gov-
ernmental bodies, it will be probably more successful in obtaining what it wants. 

 Second, economic power brings  increased risks . This argument can be found 
in the UNGPs and its Interpretative Guide, which acknowledges that the busi-
ness activities of a large enterprise will bring more and/or serious human rights 
risks (see Section 8.3.3). As the Interpretative Guide states – correctly, in our 
opinion – the increased risks relate to the size of the enterprise, the number of 
employees and the “more complex systems and procedures” that are inherent in 
large companies. 44  This line of reasoning can be traced back to the Ruggie frame-
work for business and human rights. 45  In such cases, larger business operations 
will affect more people and/or more territories, which means there are increased 
chances of “rotten apples” within the organization, and/or more impediments 
for effective governance of the organization and/or effective supervision on the 
daily business operations. Thus, there are more possibilities for infringements 
of fundamental rights and therefore increased risks regarding the amount, kind, 
and/or severity of fundamental rights violations. 

 Third, as has already been implied previously, the effects of the use of eco-
nomic power can be  severe  in the sense of having serious consequences. The 
severity of the human rights infringement is considered to be a factor giving rise 
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to specific duties under the UNGPs. 46  Also in Dutch tort law, as will be further 
explained in the next section, the severity of the effects when risks materialize is 
relevant for the required standard of care. In line with this, and to paraphrase 
Kool, responsibility means that the economically powerful LLCs accept that soci-
ety can call them to account “to accept the consequences of [their] irresponsible 
behaviour”. 47  

 Having accepted that power brings responsibility, we need liability to enforce 
respect for fundamental rights. Only particular behavior is legally relevant; it may 
involve a crime or a tort. The legal concept of the duty of care, both known 
in national criminal law and national tort law, can be the vehicle to transform 
responsibility into liability through a two-step approach. The first step is to accept 
that responsibility leads to a duty of care; the second, that the violation of a duty 
of care establishes liability. 

 8.5 The two-step approach 

 8.5.1 The necessity to concentrate on national law 

 The line of reasoning presented in Section 8.4 is neither new nor unusual. It has 
been accepted on an international level in the Ruggie framework for business and 
human rights, as well as in the UNGPs. However, the Ruggie framework and the 
UNGPs are not legally binding. 48  On the contrary, national law provides legally 
binding examples of this two-step approach. In national tort law, responsibility is 
translated into a concrete duty of care. Subsequently, the violation of a particular 
duty of care leads to civil liability. Also, Dutch private law has standards, such as 
the good employer standard, to address the responsibility of powerful actors. The 
line of reasoning is visible in criminal law as well. Dutch criminal law entails spe-
cific duties of care in criminal offenses, and a general duty of care for the liability 
of legal persons. 

 Although other areas of national law could also be relevant to unravel legally 
relevant responsibilities in the form of duties of care, we have not included them. 
In particular, company law seems relevant at first sight. However, as is clear from 
the study by Enneking  et al ., the rules of Dutch company law are facilitating 
and set a framework, but include only a few substantive norms. 49  Furthermore, 
according to the “stakeholder model”, the rules focus on the company’s inter-
est. In this regard, the interests of shareholders come first, while the interests of 
employees and other parties who are directly involved under circumstances are 
relevant as well, but there is no general duty to respect social and environmental 
interests. In addition, it is not possible for those who suffer from the fundamental 
rights infringements by the LLCs to rely on the enforcement mechanisms that 
derive from company law. 50  

 8.5.2 Dutch private law 

 When we take a closer look at Dutch private law, the general tort clause provides 
for a legal basis to hold corporations civilly liable if their conduct breaches an 
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unwritten standard of due care (Article 6:162[2] Dutch Civil Code, hereinafter 
DCC). 51  These unwritten standards not only aim to prevent damage to persons 
or assets, but also aim to prevent damage to other interests. The interests par-
ticularly include those protected by fundamental rights provisions. However, as 
Hartkamp and Sieburgh stressed, it is decisive whether the breach of an interest 
in light of a particular private law relationship invokes a breach of a duty of care. 52  
Economic power can be a relevant factor in defining the standard of due care, 
as power brings responsibility in the sense that, as discussed in Section 8.4, the 
economic powerful LLCs, precisely because of their power, are expected to act 
with due care. The general tort clause provides a basis for reception of domestic 
and/or international standards that protect people and the planet. 

 Situations in which fundamental rights are at stake often involve risky activi-
ties, such as oil extraction in the case of SOCO and Virunga National Park. In 
the context of risks inherent to activities, the aforementioned standard of due 
care is defined using four criteria: the so-called “cellar hatch criteria”, named 
after the  Cellar Hatch  case. 53  These criteria are the probability that the risk will 
materialize, the seriousness of the expected damage, the character and benefit 
of the activities in question, and the burden of taking precautionary measures. 54  
According to Enneking, in the context of so-called foreign direct liability cases, 55  
this test 

 boils down to an assessment of whether that parent company has exercised 
due care toward the foreseeable and legally protected interests of the host 
country plaintiffs, in light of the potential risks inherent in the multinational 
corporation’s host country activities. 56  

 The last criterion can be linked to the use of power by the economic powerful 
LLCs. 57  Since we utilize the use of power as a starting point for economically 
powerful LLCs, we can assume that they are in a position to take precautionary 
measures. In concrete situations, however, the exact expectations depend on the 
particular circumstances of each situation. 

 Following another line of reasoning, one could also accept that the cellar hatch 
criteria are not necessary to define a standard of due care. A standard of due 
care could be based more directly on the idea that we expect economic powerful 
LLCs to act responsibly, which particularly means that they respect fundamental 
rights standards. Such a standard could be accepted, as stated in Section 8.4, 
due to the leverage of economic power, the increased risks that are attached to 
economic power, and the seriousness of the consequences or the severity of the 
effects of the use of economic power. 

 8.5.3 Dutch criminal law 

 Dutch criminal law allows for criminal liability of legal persons. Article 51(1) 
of the Dutch Criminal Code (hereinafter: DCrimC) determines that criminal 
offenses can be conducted by natural persons and legal persons. “Conducted” 
encompasses direct perpetration as well as participation in the offense, such as 
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co-perpetration and complicity. Legal persons are the entities as defined in Book 
2 DCC, such as the already mentioned Naamloze Vennootschap. This category 
of addressees is extended to enterprises without legal personality in Article 51(3) 
DCrimC, such as partnerships. 58  

 To establish criminal liability of legal persons, it is necessary to first determine 
whether the legal person conducted the criminal offense. As a legal person has no 
body to kick, 59  a judge must assess whether the  actus reus  of the offense that was 
committed by one or more natural persons can be attributed to the legal person. 
According to the Dutch legislature, this requires the imputation of the acts of 
natural persons to the legal person. 60  It has left it to the judiciary to decide under 
which conditions and/or according to which criteria this imputation should take 
place. 61  Once the  actus reus  is attributed to the legal person, another process of 
attribution from natural person(s) to the legal person can be required, namely in 
case the criminal offense has a  mens rea -element. 62  

 In the landmark decision  Drijfmest,  the Dutch Supreme Court developed a 
framework with a general standard and subsequent criteria for establishing the 
 actus reus  of legal persons. According to this decision, the acts (including omis-
sions) of one or more natural persons can be considered as the  actus reus  of the 
legal person when it is reasonable to impute those acts to the legal person. 63  
Therefore, the general standard is reasonable imputation. Whether it is reason-
able to impute the natural person’s act to the legal person depends on the specific 
circumstance of the case, which also includes the nature of the prohibited act. 64  
The Supreme Court acknowledged that this general standard might lack guid-
ance for legal practice, so it gave subsequent criteria by which judges can decide 
whether it is reasonable to impute a natural person’s act to the legal person. An 
important factor that a judge can take into account is the question of whether the 
act took place or was conducted in the sphere of the legal person. If this question 
can be answered in the affirmative then it is, in principle, reasonable to impute 
the natural person’s act to the legal person. 65  This so-called sphere-criterion is 
specified by the Supreme Court in order to provide more guidance. A natural 
person’s act can be considered to belong to the sphere of the legal person when 
one or more of the following non-cumulative and non-exhaustive criteria are 
met: 

 1 Was the act committed by a natural person who was an employee of the legal 
person or worked for the legal person on another basis? 

 2 Does the natural person’s act fit into the normal course of business of the 
legal person? 

 3 Was the natural person’s act beneficial for the legal person’s business? 
 4 Did the legal person have de facto “power of disposal” over the prohibited 

act  and  did it accept this act or was it accustomed to accepting the act of 
similar acts as appeared from the actual course of events? This acceptance 
includes the situation in which the legal person did not meet the duty of care 
that could reasonably be expected of the legal person to prevent the prohib-
ited act. 66  
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 The meaning, inclusiveness, and application of these four criteria have been dis-
cussed in the scholarly literature. 67  The point we want to make is that these 
criteria do not refer to economic power of a legal person, because the criteria 
are directed inward: by applying the criteria, a judge can look “inside” the legal 
person, determine which act(s) of one or more natural persons constitute the 
prohibited behavior, and then decide whether it is reasonable to impute the act(s) 
to the legal person. Our argument of economic power is outward-looking: What 
is the position of the economically powerful LLC in relation to its surroundings? 
Does it have an influence base from which it can use any means to achieve its own 
objectives or to impose its will on its surroundings? (See Section 8.3.4.) 

 However, the framework of the Supreme Court for establishing the  actus reus  
of a criminal offense for legal persons is an open, adaptive framework. The crite-
ria are non-exhaustive; the framework is flexible, permits adjustment to the kind 
of legal person, 68  and allows for adding new criteria, provided that the imputa-
tion of the natural person’s act(s) to the legal person is reasonable. This is the 
general standard that must be met for establishing criminal liability of an eco-
nomic powerful LLC. We are of the opinion that the LLC’s economic power can 
make the imputation more reasonable. Economic power brings responsibility to 
respect fundamental rights, which means a duty to prevent that illegal conduct 
that amounts to fundamental rights abuse and falls within the scope of a criminal 
offense occurs within the sphere of the LLC. 

 It is obvious that the economic power argument is related to the sphere of a 
legal person. After all, this argument focuses on the enterprise’s wealth, which 
allows it to use any means to achieve its own objectives or to impose its will on its 
surroundings. It concerns its economic sphere of influence. That said, there are 
two avenues to fit the economic power argument in the framework for establish-
ing  actus reus  of a legal person. First, the economic power argument can be added 
to the preceding list of four criteria as a new, fifth criterion. In this case, the line 
of reasoning is that a LLC had economic power and used it in such a way that a 
fundamental rights abuse occurred (see Section 8.4). Then the act(s) of the natu-
ral person(s) that constitute the crime took place within the sphere of the LLC, 
so it is reasonable to impute those acts to the economic powerful LLC. It can be 
considered as the perpetrator and it can be held criminally liable (the latter, if the 
criminal offense’s  mens rea -element is also met). 

 Second, the economic power argument can serve as predicate for a duty of 
care, as meant in the fourth criterion. The line of reasoning is then that the 
prohibited act(s) of the natural person(s) that constitute the crime can be quali-
fied as accepted by the economically powerful LLC because its economic power 
establishes a duty of care to prevent the prohibited act(s), which duty can be 
reasonably expected, because it follows from international standards such as the 
UNGPs and/or EU law and/or national law (see Section 8.3.3). Furthermore, 
because of the LLC’s economic power the sub-criterion of the power of disposal 
is also met, its economic power presumes that this LLC is able to influence its 
surroundings or has any means to achieve its objectives (see Section 8.3.4). As 
a result, prohibited act(s) of the natural person(s) can be considered to have 
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taken place in the sphere of the economically powerful LLC. It is then, in prin-
ciple, reasonable to impute this act (or these acts) to the LLC. Thus, the second 
avenue will also lead to the economic powerful LLC as the perpetrator of the 
criminal offense. It can be held criminally liable (provided the criminal offense’s 
 mens rea -element is also fulfilled). Both avenues show that Dutch criminal law 
allows for the reception of international, European, and/or national standards 
aimed at protecting people and the planet in the framework for establishing the 
economic powerful LLC’s  actus reus  of a criminal offense, and thus paves the 
way for criminal liability of economic powerful LLCs in case of fundamental 
rights abuses. 

 8.6 Closing remarks 

 As the Spider-Man comic book said, “With great power comes great responsibil-
ity”. 69  SpiderMan feels the duty to fight crime and evil because of his specific 
powers, which he wants to use to save people and society. It is this basic thought 
that can be transposed to the duty of business enterprises to respect fundamental 
rights, one of the pivotal Guiding Principles of the UNGPs (see Guiding Prin-
ciples 11 and 14). This duty was at stake in the SOCO and Virunga National 
Park case, a relatively random example of a large UK company doing business 
in extracting oil in the DRC despite the World Heritage Site status of Virunga 
National Park, and allegedly involved in bribing governmental officials and vio-
lent intimidation of park rangers. Reflections on the UNGPs, partly in combina-
tion with this case, brought us to the following first central research question: 
“Can ‘economic power’ provide a legal basis for holding large listed companies 
responsible for fundamental rights protection and, if so, how?” 

 In order to answer this research question, we developed three definitions. First, 
we delineated the categories of business enterprises to a specific category in order 
to operationalize the duty to respect fundamental rights in the context of eco-
nomic power. To that end, we have defined and confined ourselves to large listed 
companies, or LLCs. These are legal entities that run a business on a large scale 
and are listed on a financial market as defined in the MiFIR. Such LLCs can 
have economic power, because both the size requirement and the listing require-
ment in the LLC’s definition are closely connected to our definition of economic 
power. We have defined economic power as referring to wealth, which gives an 
enterprise an influence base from which to use any means to achieve its own 
objectives or to impose its will on its surroundings. However, it conceivable that 
some LLCs do not have economic power; for that reason, both definitions must 
be distinguished, although some requirements are connected. 

 Similar to the Spider-Man adage, we developed the line of reasoning that the 
use of economic power by economically powerful LLCs establishes responsibility 
in the sense that these LLCs – precisely because of their economic power – are 
expected to act with due care; that is, to at least to respect fundamental rights 
standards. Economic power can be used in three ways: actively, passively, and by 
adopting an indifferent attitude toward fundamental rights infringements. 
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 In order to enforce respect for fundamental rights, liability of economically 
powerful LLCs is needed. In our opinion, the legal concept of the duty of care, 
both known in national criminal law and national tort law, can be the vehicle 
to transform responsibility into liability, through a two-step approach. The first 
step is to accept that responsibility leads to a duty of care, and the second is that 
the violation of a duty of care establishes liability. This two-step approach is our 
answer to our subsequent research question for this contribution: “Can economi-
cally powerful large listed companies be held liable both under national private 
law and national criminal law for not taking responsibility for fundamental rights 
protection?” In order to demonstrate how this liability under national private 
law and national criminal law can be established, we explained, both for Dutch 
private law and Dutch criminal law, how the economic power argument in case of 
economic powerful LLCs can be assimilated in existing frameworks and criteria 
for establishing liability. Two avenues to this end are sketched for both private law 
and criminal law. Civil liability and criminal liability can thus be the final piece in 
the power – responsibility – liability triptych. 
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