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Court of Appeal (UK) 20 June
2019, Campaign against Arms
Trade v The Secretary of State
for International Trade, [2019]
EWCA Civ 1020, par. 138-145. In
July 2019, the government was
granted permission to appeal to
the Supreme Court.

Introduction

It was recently reported that arms exported
to Saudi Arabia from the United Kingdom,
the United States, France, and Belgium
may have been used to commit violations of
international humanitarian law in Yemen
(e.g., targeting civilians), where Saudi
Arabia carries out military operations.!
Arms exports to Saudi Arabia have been
subject to judicial challenges, including in
the UK, where the Court of Appeal con-
cluded in June 2019 that the government’s
decisions to approve arms exports to Saudi
Arabia were unlawful.? Although these
cases focused on the national implementa-
tion of the EU Council Common Position,?
it is the aim of this contribution to focus on
the international regulation of the trade in
conventional arms. We examine whether

an arms-exporting State is internationally
responsible if the importing State goes on
to use these arms to commit internation-
ally wrongful acts, or if the exporting State
accepts the risk that such acts might be
committed. The legal consequences of a find-
ing of responsibility are that the exporting
State is required to cease its conduct,* to of-
fer appropriate assurances and guarantees
of non-repetition,’ and to make reparation
(e.g., offer compensation).®

The Arms Trade Treaty
specifically regulates the
cross-border transfer of
conventional arms, and links
responsibility to the exporting
State’s failure to conduct an
appropriate risk assessment

Under the general international law of
State responsibility, the responsibility

of arms-exporting States is governed by
customary norms on States aiding and as-
sisting another State in the commission of
internationally wrongful acts (Section 1).
In 2013, however, the Arms Trade Treaty
(ATT) was adopted at the UN General
Assembly.” It entered into force in 2014, is
signed by 130 States and ratified by 105.8
The ATT specifically regulates the cross-
border transfer of conventional arms,®

and links responsibility to the exporting -
State’s failure to conduct an appropriate

risk assessment (Section 2).1° In principle,

the international responsibility of arms-ex-

porting States could arise according to the

general law of State responsibility as well

as under the ATT. As will be argued in this


http://www.sipri.org/commentary/topical-backgrounder/2018/saudi-arabia-armaments-and-conflict-middle-east
http://www.sipri.org/commentary/topical-backgrounder/2018/saudi-arabia-armaments-and-conflict-middle-east
http://www.sipri.org/commentary/topical-backgrounder/2018/saudi-arabia-armaments-and-conflict-middle-east
http://www.sipri.org/commentary/topical-backgrounder/2018/saudi-arabia-armaments-and-conflict-middle-east

152 Ars Aequi februari 2020

contribution, however, an interpretative fog
surrounds the application of the customary
responsibility norms as well as the relevant
ATT norms, for example, regarding the
required knowledge of the risk of violations
or the weighing of human rights violations
against peace and security. As a result,
international legal regimes still preserve a
great leeway on the part of exporting States
in approving arms transfers to high risk
countries, such as countries where serious
violations of international humanitarian or
human rights law take place.! That being
said, the ATT’s explicit reference to inter-
national human rights law under Article 7
can incrementally develop international
standards with which to assess the deci-
sion-making processes of arms-exporting
countries (Section 3).

1 Aiding and assisting: the customary
international law framework

of State responsibility for arms
transfers resulting in violations of
international law

Under general international law, in order
to determine the international responsi-
bility of a State for transferring weapons

to another State that consequently uses
the arms to commit serious violations of
international humanitarian law or hu-
man rights law, it is possible to invoke the
customary international law framework for
State responsibility. This framework can be
found in the Articles on the Responsibility
of States for Internationally Wrongful Acts
(ARSIWA), drawn up by the International
Law Commission (ILC) and finally adopted
in 2001.12 Article 16 ARSIWA provides that
a State is responsible if it aids or assists
another State in the commission of an in-
ternationally wrongful act, at least provided
that (a) that State does so with knowledge
of the circumstances of the internation-
ally wrongful act (hereafter: the knowledge
requirement); and (b) the act would be in-
ternationally wrongful if committed by that
State. The International Court of Justice
(ICJ) confirmed the customary nature of
responsibility based on aiding and assisting
in the Bosnian Genocide case (2007).12 This
means that the ICJ has acknowledged that
there is sufficient state practice and opinio
Jjuris on aiding and assisting in order for
the substance of article 16 ARSIWA to be
considered a (binding) customary norm of
international law.

verdieping

The concept of State responsibility based on
aiding and assisting is of relatively recent
vintage. In the late 1970s it became increas-
ingly apparent that the ‘monolithic view of
[a] breach’ of international law did not ac-
knowledge the complex structures of inter-
national relations.’® As a result, the Special
Rapporteur of the ILC at the time, Roberto
Ago, introduced a provision on state com-
plicity that would eventually form the basis
of article 16 ARSIWA. The term ‘complicity’
was later replaced with the more neutral
term ‘aid or assistance’ in that article,'¢
although the term ‘complicity’ is still used
in ILC documents.!” Aiding and assisting
constitutes an autonomous wrongful act un-
der international law.!®* However, it derives
from the principal offence;!? it is, in our case
the violation of international humanitar-
ian law or human rights law by the State to
which the arms have been transferred. This
also means that a State can only be held
responsible for aiding and assisting after
the principal wrongful act has in fact been
committed.? Thus, an arms-transferring
State’s responsibility will only be engaged
if the State purchasing the arms actually
commits a violation of international law.

Aiding and assisting
constitutes an autonomous
wrongful act under
international law.
However, it derives from
the principal offence

Article 16 ARSIWA may, at first sight at
least, allow for an arms-transferring State
to be held internationally responsible

for aiding and assisting another State to
commit violations of international law.
However, as the following sections will
describe, given the constructive ambigu-
ity of article 16 ARSIWA, it is not entirely
clear how the form of aid or assistance of
article 16 ARSIWA is to be defined and how
the knowledge requirement of article 16(a)
ARSIWA has to be interpreted. This lack

of conceptual clarity may render it prob-
lematic to hold arms-transferring States
internationally responsible under the law
of State responsibility. We discuss in turn
the form of aid or assistance and, especially,
the knowledge requirement of article 16(a)
ARSIWA.
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1.1 The form of aid or assistance under
article 16 ARSIWA
While the aid or assistance does not need to
be indispensable to the commission of the
principal wrongful act,? a certain nexus
— which remains undefined — is required
between the aid and the principal act. The
scenario of State X selling arms to the army
of State Y, which subsequently commits
serious violations of international law using
these weapons, would normally fall within
the scope of article 16 ARSIWA. However,
it is not clear whether acts of assistance
that have a more distant and tenuous nexus
with the principal offence can be consid-
ered as ‘facilitating’ the commission of the
acts that article 16 ARSIWA mentions.
For instance, what if State X sells arms to
the army of State Y but the violations are
committed by its police force instead of the
army? Or what if the wrongful acts are com-
mitted ten years after the sale?

The ILC only states that the aid or as-
sistance must have the ‘effect of making
it materially easier’ for the other State to
commit an internationally wrongful act.??
ILC Special Rapporteur Nikolai Ushakov
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argued that aid or assistance essentially
covers a spectrum, but that only those acts
that are ‘active and direct’ are considered to
be facilitating the commission of acts under
article 16 ARSIWA.2® Ushakov went on to
state:

‘It must not be too direct, however, for the partici-
pant then became a co-author of the offence, and
that went beyond complicity. If, on the other hand,
participation were too indirect, there might be no
real complicity. For instance, it would be difficult to
speak of complicity in an armed aggression if the aid
and assistance given to a State consisted in supply-
ing food to ensure the survival of the population for
humanitarian reasons.’*

By the same token, Lanovoy argued that in
practice, the line between co-authorship and
complicity may be difficult to draw, for in-
stance in the case of wrongful acts commit-
ted in the context of military interventions
involving multi-state coalitions.?

In any event, whether or not the respon-
sibility of a State is engaged under article
16 ARSIWA for transferring arms to a State
that goes on to commit violations of inter-
national law, seems to be highly context-
dependent. There do not appear to be
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clear criteria for evaluating what acts are
considered aid and assistance under this
provision.?

1.2 The knowledge requirement of article
16(a) ARSIWA

Even more uncertainty surrounds the
knowledge requirement of article 16(a)
ARSIWA. There are specific criteria that
are used to determine whether a State

had knowledge of another State’s inter-
nationally wrongful acts. Based on pre-
vious ICJ judgements regarding aiding

and assisting,?” Lanovoy argues that the
‘notoriety of facts’ is an important indicator;
that is, whether the circumstances ‘called
for some reaction, within a reasonable
period’.2 Also, ‘the special interest of the
aiding or assisting State in the region’ and
the geographical proximity are indicative of
knowledge on behalf of the assisting State.?
Furthermore, ‘the existence of legal proceed-
ings involving the state recipient of aid or
assistance or other independent inquiries
into the allegations of complicity’ can be a
relevant factor.?* Knowledge may be pre-
sumed if the illegality of a specific conduct
has been declared prior to the provision of
aid or assistance.?!

‘Knowledge’ is to be established on the ba-
sis of objective criteria, as borne out by the
ICJ’s judgement in the Corfu Channel case,
in which the Court was asked to determine
whether Albania had knowledge of the pres-
ence of mines in its territorial waters, bear-
ing in mind that a State has an obligation
‘not to allow knowingly its territory to be
used for acts contrary to the rights of other
States.”®? Although Albania denied that it
was informed of the existence of mines, the
Court concluded otherwise, based on reports
of experts that a minelaying ship ‘would
have been seen’ by one of the Albanian
government’s look-out posts, even under the
most unfavourable circumstances.?* This
holding underlines that objective criteria
govern the presence of knowledge.

The main sticking point regarding the
interpretation of the notion of knowledge in
article 16(a) ARSIWA, however, is whether
in addition to knowledge, intent is also re-
quired from the assisting State. As such, ar-
ticle 16(a) ARSIWA does not mention intent,
recklessness or deliberate conduct, but ‘only’
requires that a State has ‘knowledge’ of the
circumstances of the principal internation-
ally wrongful act.?® Nor does the general
law of State responsibility appear to require
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intent. The ILC Commentary on article 2
ARSIWA, which provides the elements of
an internationally wrongful act, states that
it is ‘only the act of a state that matters,
independently of any intention’ if a specific
mens rea has not been made specific in the
primary obligation.®®

The main sticking point
regarding the interpretation
of the notion of knowledge
in article 16(a) ARSIWA,
however, is whether in
addition to knowledge,
intent is also required

from the assisting State

Nevertheless, the ILC Commentary to arti-
cle 16(a) ARSIWA notes that a State is not
responsible ‘unless [it] intended, by the aid
or assistance given, to facilitate the occur-
rence of the wrongful conduct’.?” Also, the
original drafter of the article, Roberto Ago,
seemed to consider intent to be inherent to
complicity:

‘The very idea of “complicity” in the internationally
wrongful act of another necessarily presupposes
intent to collaborate in the commission of an act of
this kind, and hence, in the cases considered, knowl-
edge of the specific purpose for which the State
receiving certain supplies intends to use them.
Without this condition, there can be no question of
complicity.”®®

Still, it has been alleged that Ago may in
fact not have advocated an intent require-
ment, as he did not use ‘intent’ synony-
mously with ‘purpose’.?® Arguably, his use
of ‘intent’ may have wider purchase and
include all types of states of mind.*° This
interpretation indeed may be more likely
in view of the examples of State practice
that Ago supplies to the ILC.# One of those
examples is Germany’s decision in 1958 to
allow the United States to use its territory
for a military intervention in Lebanon in
the same year. When Germany was ac-
cused by the USSR of complicity or even
participation in the US act of aggression in
Lebanon, it defended the actions of the US
and denied that an act of aggression had
taken place. Ago opined that if aggression
had taken place, Germany’s act of support
could have been considered as a form of
complicity,*? even if in all likelihood Ger-
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many did not desire a military intervention
in Lebanon, but rather acted to preserve
diplomatic ties.*

Scholarship on the topic is divided. Some
consider the ‘intent’-requirement to be a
probatio diabolica — a legal requirement to
achieve an impossible proof, arguing that
the concept of complicity in public inter-
national law is ‘unworkable’.** In contrast,
Helmut Aust argues that governmental
statements on complicity tend to advance
an ‘intent’-requirement, as opposed to
a weaker mental element such as mere
knowledge.* He reaches this conclusion
after analysing various lex specialis instru-
ments, such as the Convention on Anti-Per-
sonnel Land Mines, the Cluster Munitions
Convention and the Nuclear Non-Prolifer-
ation Treaty, finding that Member States
were keen to limit the concept of ‘assis-
tance’ to ‘active participation’, which would
require intent.*® For instance, Zimbabwe, in
an amendment proposed to the Convention
on Anti-Personnel Land Mines, stated that
‘the term assistance and active partici-
pation in the context of article 1 means
knowingly and intentionally participating
directly and or rendering assistance on the
use, transfer and or production of APMs’.4
Furthermore, Aust is of the view that the
high standard of intent is called for from
a systemic perspective so as to avoid the
overly broad attribution of ‘aiding-and-
assisting’-based responsibility for conduct
which is not per se unlawful.*®

The ICJ for its part, was able to skirt the
requirement of intent in the context of state
complicity in genocide in the Bosnian Geno-
cide case. In essence, the Court stated that,
as Serbia had no knowledge of the commis-
sion of genocide, it did not have to address
whether intent was required:*°

‘[tlhere is no doubt that the conduct of an organ or a
person furnishing aid or assistance to a perpetrator
of the crime of genocide cannot be treated as com-
plicity in genocide unless at the least that organ or
person acted knowingly, that is to say, in particular,
was aware of the specific intent (dolus specialis) of
the principal perpetrator. If that condition is not
fulfilled, that is sufficient to exclude categorization
as complicity. The Court will thus first consider
whether this latter condition is met in the present
case. It is only if it replies to that question of fact in
the affirmative that it will need to determine the legal
point referred to above [i.e., intent].’>°

Aust and Nolte have interpreted the ICJ’s
use of the terminology ‘at the least’ in the
second sentence of this paragraph as mean-
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ing that ‘as a general rule, more than mere
knowledge is required’; the authors here
appear to imply intent.”! However, a later
paragraph in Bosnian Genocide appears to
support the interpretation that mere knowl-
edge of the factual aspects of the wrongful
act (‘full knowledge of the facts’?), suffices
for State responsibility for aiding and as-
sisting to be engaged.?® If this full knowl-
edge of the factual circumstances is not pre-
sent but a State ‘should have been aware’
(‘constructive knowledge’), responsibility
for complicity is not triggered, although
State responsibility for violating an obliga-
tion to prevent may still be an option.>* This
concept of constructive knowledge (‘should
have known’ concept) was employed by the
ICJ in Bosnian Genocide in the context of
determining whether Serbia had violated
its responsibility to prevent genocide: ‘a
State’s obligation to prevent, and the cor-
responding duty to act, arise at the instant
that the State learns of, or should normally
have learned of, the existence of a serious
risk that genocide will be committed’.%
Constructive knowledge implies that the
arms-exporting State may have to gather
information regarding the purposes for
which the importing State is likely to use
the arms.

When a State transfers

arms to another State, the
former does thereby not
normally want violations

to be committed. Intent

will normally be lacking.

In contrast, if mere
knowledge suffices, exporting
States are more likely

to be held responsible

Obviously, if intent were required, it would
be a tall order to hold an arms-exporting
State responsible for aiding and assisting
another State’s violations of international
law. When a State transfers arms to another
State, the former does thereby not normally
want violations to be committed. Intent
will normally be lacking. In contrast, if
mere knowledge suffices, exporting States
are more likely to be held responsible. It
remains, however, that actual knowledge

is required for responsibility, although
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there is a window for constructive knowl-
edge standards in the context of failures to
prevent. An additional, and crucial obstacle
to holding an exporting State responsible
under the law of State responsibility, is that
actual violations of international law should
have occurred. The increased risk that such
violations might occur as a result of arms
transfers does not suffice.

One of the basic hurdles
under article 16 ARSIWA
pertains to the presence of
an internationally wrongful
act committed by the State
to which arms have been
exported. The ATT remedies
this hurdle by uncoupling
the regulation of arms trade
from the trading partner’s
internationally wrongful act

2 The Arms Trade Treaty: removing
the dependency on ultimate wrongful
acts

As noted in the previous section, one of the
basic hurdles under article 16 ARSIWA
pertains to the presence of an internation-
ally wrongful act committed by the State

to which arms have been exported. As will
be elaborated on in this section, the ATT
remedies this hurdle by uncoupling the
regulation of arms trade from the trading
partner’s internationally wrongful act — and
from the difficulties of proving this rela-
tionship. The ATT does so by prohibiting a
number of arms transfers (art. 6 ATT) and
requiring exporting States to carry out a
risk assessment against certain prescribed
criteria (art. 7 ATT). These are ‘primary
obligations’: whether or not exporting states
are found in breach of the provision does
not, in principle, depend on the internation-
ally wrongful act on the part of the arms re-
cipients. In this sense, articles 6 and 7 ATT
are fundamentally different from article
16(a) ARSIWA (discussed above), not simply
owing to the distinction between primary
and secondary rules, but also the paradigms
of prevention and risk assessment on which
the ATT is based. We discuss articles 6 and
7 ATT in turn, and subject them to a critical
evaluation.
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2.1 Prohibiting specific arms transfers:
article 6 ATT and the knowledge requirement
Article 6 ATT provides for the prohibition of
three categories of transfers of conventional
arms. Article 6(1) prohibits the transfer of
conventional arms, ammunition/munitions
and parts and components, as defined by ar-
ticles 2(1) and 3-4 ATT, insofar as the trans-
fer would violate a State party’s obligations
under the UN Security Council (UNSC)’s
Chapter VII measures, such as arms embar-
goes.’ The content of the obligations under
article 6(1) thus depends upon each sanc-
tions regime. The UNSC’s mandatory arms
embargoes tend to cover all the weapons
and items stipulated in articles 2(1) and 3-4
ATT? although there are some embargoes
that exclude, for instance, small arms and
light weapons.’® While article 6(1) ATT is
one of the few provisions with respect to
which the Conference of States Parties has
published voluntary guidance,® it is fair to
say that article 6(1) ATT is only confirma-
tory of existing obligations under the UN
Charter (i.e., art. 6(1) ATT does not add
anything to existing UNSC prohibitions).
Should a State party transfer conventional
arms in violation of UNSC resolutions, the
State would also be in breach of article 6(1)
ATT. The exception is the case of Palestine,
which acceded to the ATT in December
2017 without UN membership. Article 6(1)
ATT does not have direct legal relevance to
Palestine, insofar as the legal basis for the
UNSC to impose obligations on non-Mem-
ber States remains contested.5

Article 6(2) ATT is similar to article 6(1)
in that it reaffirms States Parties’ commit-
ments under existing international legal
obligations. It prohibits arms transfers that
would violate international agreements to
which a State is a party, ‘in particular those
relating to the transfer of, or illicit traffick-
ing in, conventional arms’.®! The phrasing of
this article (‘agreements’) excludes instru-
ments that are not customary international
law or hard law, such as the Programme of
Action on Small Arms (2001) or the In-
ternational Tracing Instrument (2005).52
Relevant agreements that could fall under
article 6(2) ATT are, for example, corruption
treaties, such as the Palermo Convention,5?
or disarmament treaties such as the Anti-
Personnel Mine Ban Convention® and the
Convention on Cluster Munitions.

Human rights treaties could likewise be
included under article 6(2) ATT,% given the
relevance of the right to life in particular.”
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Yet when it comes to the International
Covenant on Civil and Political Rights
(ICCPR), its applicability to the context of
arms transfers has been hindered by the
Covenant’s jurisdictional clause, accord-
ing to which states’ obligations apply to
individuals within its territory and subject
to jurisdiction.®® Even if we assume that the
ICCPR is applicable to anyone within the
effective control of a state party, this in-
terpretation does not readily overcome the
jurisdictional hurdle in the context of arms
transfers, which requires consideration of
the rights of those individuals whose unique
identity may be unknown to States when
they approve arms transfers. In its General
Comment No. 36 on the right to life, the
Human Rights Committee referred to the
‘sale or purchase’ of weapons and requested
States parties to ‘consider [the] impact [of
weapons] on the right to life’.” Despite its
significance, the General Comment does
not specifically refer to international arms
transfer; nor does it further explain how
States parties ought to give consideration to
the impact on the right to life.

As contrasted with article 6(1) and (2)
ATT, which rely on States parties’ exist-
ing obligations, article 6(3) ATT adds a
new set of expectations. It prohibits the
authorisation of transfers if a State Party
has ‘knowledge at the time of authorization’
that the arms or items ‘would be used in the
commission of” one or more of the following
crimes under international law: ‘genocide,
crimes against humanity, grave breaches
of the Geneva Conventions of 1949, attacks
directed against civilian objects or civilians
protected as such’ and ‘other war crimes
as defined by international agreements to
which it is a party’.” Such ‘other crimes’
should include serious violations of common
article 3 of the 1949 Geneva Conventions,
which are applicable to non-international
armed conflicts.”

The major point of
controversy regarding
article 6(3) ATT is centered
on the interpretation of the
requirement of ‘knowledge’

The major point of controversy regarding
article 6(3) ATT is centered on the inter-
pretation of the requirement of ‘knowledge’.
The ATT purposefully avoided any ‘intent’-
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requirement during the drafting process,

as several delegations objected to the use of
the phrase ‘for the purpose of’ in an earlier
draft of article 6(3) ATT, which read as fol-
lows:

‘A State Party shall not authorize a transfer of con-
ventional arms within the scope of this Treaty for the
purpose of facilitating the commission of genocide,
crimes against humanity, war crimes constituting
grave breaches of the Geneva Conventions of 1949,
or serious violations of common article 3 of the Ge-
neva Conventions of 1949.7

The phrase ‘for the purpose of’ also appears
in article 25(3)(c) of the Rome Statute of
the International Criminal Court, which
provides for the individual criminal respon-
sibility of a person who ‘for the purpose of
facilitating the commission of [a crime],
aids, abets or otherwise assists in its com-
mission or its attempted commission’.”™ In
contrast with the case law of the ad hoc
tribunals, the Rome Statute employs a
higher subjective standard, requiring that
the aider or abettor has to share the intent
of the perpetrator to commit the primary
offence.” A number of delegations, as well
as the International Committee of the Red
Cross (ICRC), rejected the phrase ‘for the
purpose of’, which they found would render
the prohibition inoperable and set too high
a threshold.” The ICRC recommended ap-
plying the standard of ‘knowledge’ which
the ICRC found would be compatible with
article 16(a) ARSIWA.™

With regard to the temporal dimension
of the knowledge’-requirement, article 6(3)
ATT employs the phrase ‘at the time of
authorization’, without explicitly referring
to the need for reassessment and revocation
of export licenses if information on interna-
tional crimes comes to light after authori-
sation is granted. This is contrasted with
article 7 ATT, pursuant to which States are
‘encouraged to reassess the authorisation
after consultations, if appropriate, with the
importing State’.” Such a possible ‘drafting
oversight’” can only be remedied by a tele-
ological reading of the provision that States’
failure to revoke authorization, which
cannot be indefinite, would be contrary to
article 6(3) ATT.

2.2 Focusing on prevention: the ATT and
export risk assessment

As noted at the beginning of Section 2,

the ATT regulates the conduct of arms-
transferring States without legally relying
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on the actual commission of internationally
wrongful acts by the recipients of arms.®

In this sense, the ATT aims at preventing
the occurrence of such acts in the first place
by providing the yardsticks with which to
assess States’ risk assessment. According to
article 7(1) ATT, in authorising the export of
conventional arms (and ammunition/muni-
tions and parts and components), States
parties are required to assess the ‘potential’
that the arms or items ‘would contribute to
or undermine peace and security’®! or ‘could
be used’ to ‘commit or facilitate a serious
violation of international humanitarian
law’ or ‘a serious violation of international
human rights law’.8? In making the as-
sessment, the exporting State has to pay
specific attention to gender-based violence
and violence against women and children,3
and has to consider mitigating measures

to combat the risks.?* Such measures may
include, for instance, the use of end-user
certificates in which the importing state
pledges to limit the use of exported arms

to certain contexts, or the arrangement of
post-shipment verifications by the exporting
state.®

The ATT aims at preventing
the occurrence of
internationally wrongful acts
in the first place by providing
the yardsticks with which to
assess States’ risk assessment

The risk assessment aspect of the ATT can
be contrasted with the EU’s arms policy,
which initially consisted of the Code of Con-
duct on Arms Exports (1998) and was later
developed into the EU’s Common Position
on Arms Exports (2008).8 Under the Com-
mon Position’s criterion two, EU Member
States are obligated to deny arms export
when there is a ‘clear risk’ that the military
technology or equipment ‘might’ be used
for ‘internal repression’” or ‘in the commis-
sion of serious violations of international
humanitarian law’.®8 Internal repression
includes major violations of human rights
and fundamental freedoms.®

To aid application of the EU Common
Position, the Council of the EU’s User’s
Guide prescribes that an assessment as to
whether there is a clear risk of an interna-
tional humanitarian law violation would
include:
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‘an inquiry into the recipient’s past and present
record of respect for international humanitarian
law, the recipient’s intentions as expressed through
formal commitments and the recipient’s capacity to
ensure that the equipment or technology transferred
is used in a manner consistent with international
humanitarian law and is not diverted or transferred
to other destinations where it might be used for seri-
ous violations of this law.®

The EU explicitly excludes ‘isolated inci-
dents’, while stressing that a pattern of
violations or the recipient State’s failure
to take appropriate steps to address the
violations ‘should give cause for serious
concern’.”! It has to be noted that the inter-

national trade in arms ultimately remains a

matter of national competence under article

346(1)(b) of the Treaty on the Functioning of

the European Union. Therefore, the actual
decision-making on export licenses is not a
Union matter. The User’s Guide only gives
an idea of what an assessment may include.
Apart from the criteria from the Common
Position, there are no strict obligations
with regard to the design of the assessment
procedure.

While the ATT also obliges states to
conduct risk assessment, the modes of
assessment differ from those under the
EU’s Common Position. Under article 7(3)
ATT, the exporting State is prohibited
from authorising the export if there is an
‘overriding’ risk of any of the negative
consequences mentioned under article
7(1) ATT, including a serious violation of
international humanitarian or human
rights law.?? This is arguably a more flexible
standard than a ‘clear risk’ employed under
the EU’s Common Position and any quanti-
tative threshold, such as ‘substantial risk’,
was expressly discarded in the drafting pro-
cess of the ATT.? The commentary provides
a reason for this specific verbiage:

‘The reasoning behind this controversial concept is
that sometimes the expected positive effects of arms
transfers, coupled with the effect of any relevant and
available risk-mitigation measures, may outweigh
their possible misuses (as outlined in paragraph 1).
Examples would include assisting people to defend
themselves against genocide or crimes against
humanity, or to exercise their right to self-determi-
nation when attacked by an oppressive state.”*

States have to conduct a balancing exer-
cise, weighing the pros and cons as they
assess whether an export license should
be granted. It is only when one of the risks
is, in their judgement, ‘overriding’ that
authorisation is prohibited.
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Moreover, the identification of risks can
readily vary significantly depending on

the kind of information that States parties
consult. The ATT itself does not provide any
guidance on the scope of information that
States parties ought to rely on in identify-
ing the likelihood of, for instance, a serious
violation of international human rights law.
It is encouraging that the ATT Secretariat’s
Working Group on Effective Treaty Imple-
mentation has published a ‘List of possible
reference documents to be considered by
States Parties in conducting risk assess-
ment under article 7°.% This list provides

a wide array of sources, including research
institutes, databases, UN agencies, NGOs,
(local) media reports and judgements by
the ICC and ad hoc tribunals.”® While the
list is an indication of some of the possi-

ble sources, it may assist not only States
parties but also their domestic constituen-
cies in contesting their governments’ risk
assessment.

The conscious choice of the
drafters of the ATT to use

the ‘knowledge’-standard in
article 6(3) ATT clears up any
confusion on the role of intent
in State responsibility, yet it
also leaves much to be desired

2.3 Gaps and critiques: meeting the ATT’s
object and purpose

The conscious choice of the drafters of the
ATT to use the ‘knowledge’-standard in
article 6(3) ATT clears up any confusion on
the role of intent in State responsibility, yet
it also leaves much to be desired. First, the
type of knowledge that is required under
article 6(3) ATT remains unclear: would it
be sufficient to prove that authorities would
‘normally’ have learned of another State’s
intention to attack civilians, or is it required
to prove that they actually knew? In the
Bosnian Genocide case, the ICJ found that
the responsibility to prevent genocide is
triggered when a State violates its duty to
act when it receives actual knowledge (‘the
instant that the State learns’) or construc-
tive knowledge (‘or should normally have
learned’) of the existence of a serious risk
that genocide would take place.®” However,
apart from this standard for genocide, it

is still quite unclear what the knowledge’-
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standard requires of States with regard to
the steps they have to take to become aware
of the circumstances in which transferred
arms may end up under this provision.

For arms exports, the ATT demands that a
State at least assesses the information that
is provided by the importing State,? but
this is not an obligation under the provi-
sions regarding the brokering or transit of
arms for example. It has been argued that
a teleological interpretation of article 6
ATT, based on the ATT’s object to ‘establish
the highest possible common international
standards for regulating or improving the
regulation of the international trade in
conventional arms’,* would trigger respon-
sibility if a State would fail to ‘follow up
reasonable suspicions by seeking further
information’.’®® However, the exact due
diligence obligations for States suffer from
an interpretative gap. It has to be concluded
that the ATT lacks ambition in this respect:
given the fact that States, especially those
that play a large role in the arms trade,
spend a significant portion of their budget
on obtaining foreign intelligence, it would
not have been excessive to have used the
standard of ‘knowing or ought to have
known’.10!

To the ATT’s credit, establishing to what
extent arms exports played a role in serious
violations of international humanitarian
law is no longer necessary to determine
State responsibility: for States that have
ratified the ATT, responsibility is trig-
gered as soon as States fail to conduct a
risk assessment under article 7 ATT. The
potential of this risk assessment to meet
the ATT’s objective to reduce human suf-
fering is severely limited in two respects,
however. First, States enjoy a large amount
of discretion in the assessment and it
depends on good faith national translation
of this obligation whether it contributes to
the ATT’s purposes. Second, the design of
the export assessment criteria under article
7 ATT also leaves much to be desired. The
fact that violations of inter alia human
rights law can be weighed against contri-
butions to ‘peace and security’ ‘comes very
close to consequentialist reasoning claiming
that the “end justifies the means™.1%2 For
example, if a State is completely confident
that exported weapons will be used to tar-
get innocent civilians, it may still authorise
an export license based on the fact that the
risk does not override the benefit to peace
and security. The fact that the ATT leaves



160 Ars Aequi februari 2020

this option open remains contentious, as
this essentially allows ‘inviolable’ rights
to be violated — going straight against

the basic rationale of human rights law.
The ATT does not recognise that respect
for international humanitarian law and
human rights in itself contributes to peace
and security.1%

3 Concluding observations

Finding responsibility for States transfer-
ring weapons to other States that commit
serious violations of international humani-
tarian law under the aiding and assist-

ing framework of article 16 ARSIWA is
incredibly complex and challenging, yet the
ATT’s heart also has its pitfalls. The effects
of various aspects of articles 6 and 7 on the
ATT’s objects and purposes rely heavily

on national implementation and how the
provisions are put into practice. Neverthe-
less, the relationship between the heart of
the ATT and the customary international
legal framework is symbiotic: as the ATT
constitutes modern State practice, it also
has the potential to influence the develop-
ment of the interpretation of customary
law on State responsibility with regard to
inter-State arms trade.® Over the coming
decade, it may be possible that the ATT’s
provisions and related debates would influ-
ence the assessment of a state’s responsi-
bility for aiding and assisting.

Over the coming decade, it
may be possible that the Arms
Trade Treaty’s provisions

and related debates would
influence the assessment

of a state’s responsibility

for aiding and assisting

Apart from the possible contribution to
the interpretive development of article 16
ARSIWA, one of the significant aspects
of the ATT pertains to its explicit refer-
ence to international human rights law as
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one of the frameworks to be considered in
authorising the export of conventional arms
and related items. There is no denying that
the significance of human rights languages
in the ATT has been overshadowed by the
phrase ‘overriding risk’ under article 7(3)
ATT, which allows the risks — even those
concerning serious human rights viola-
tions — to be weighed against any ‘positive’
consequences.® To determine any ‘positive’
implications against the risks of serious vio-
lations of international human rights and
humanitarian law is necessarily a value
judgement. The ATT itself does not provide
any specific instructions on the modalities
of risk assessment and the weighing of risks
against benefits, which leaves a great deal
of discretion to States parties.

At the same time, the insertion of inter-
national human rights law facilitates the
engagement of international and national
human rights institutions in the assess-
ment of States’ arms trade practices. For
instance, the 2017 report of the UN High
Commissioner for Human Rights specifi-
cally addressed the impact of arms trans-
fers on the enjoyment of human rights.1%
The report contained the list of suggested
factors that ‘could form the basis for the hu-
man rights risk assessments’ under article
7 ATT." The UN human rights bodies’ nar-
rative about arms transfers may empower
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