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Introduction

Traditionally, fundamental rights relate to the vertical relationship between the
state and the citizen. The primary addressees of the obligation to respect funda-
mental rights are public authorities, and the fact that fundamental rights may also
bind private individuals is generally considered problematic (de Vries, “Securing
Private” 43). Of course, non-state, private actors have always played a role in
society and may have regulatory powers. But their role has significantly grown
and become crucial in domains which would traditionally be reserved for the state,
particularly as a consequence of digitalization and rapid technological develop-
ments. As a result the dividing lines between the public and private domain are
increasingly blurring. Big tech companies dominating the digital market place
have a big impact on businesses’ and consumers’ access to the market and major
possibilities to invade and monitor citizens’ lives, to influence the democratic pro-
cess and to impact civic space and European citizens’ fundamental rights.

In this chapter we will focus on the protection of EU citizens’ fundamental
rights, particularly vis-a-vis non-state, private actors within the EU legal order.
We will show how in European law the traditional fundamental rights narrative
of the individual versus the state has changed, how a narrative of citizens rely-
ing on fundamental rights in a dispute with other citizens and private parties has
unfolded and how this narrative may contribute to a more comprehensive judicial
protection for EU citizens.

We will first briefly introduce the origins of EU citizenship and fundamental
rights protection within the European legal order, and then focus on the applica-
tion of the EU Charter of Fundamental Rights (hereafter EU Charter or Charter),
which has become the most important human rights document for the European
Court of Justice (hereafter Court or CJEU). We will specifically address the
remarkable development of the Charter into an EU source of rights for private
individuals in so-called horizontal disputes. We will conclude this chapter with a
couple of observations, and explain how the case law of the CJEU may contribute
to filling the gaps in judicial protection of citizens trapped between the public and
private domain.
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Origin of EU citizenship and its relationship
with fundamental rights

In a constitutional context citizens are bearers of fundamental rights, as so to
compensate for the power of authorities and to guarantee equality and freedoms.!
European citizenship definitely has elements similar to national citizenship, but at
the same time it differs, because European citizenship is transnational. All EU citi-
zens have the right to vote in European elections, for instance.” The right to vote
and stand for election in both municipal and European elections in other Member
States has created a more direct political nexus between the EU and its citizens.
Political rights granted to EU citizens are essential in defining EU citizenship in
constitutional terms. But at the same time EU citizenship rights are granted pri-
marily to those EU citizens who have actually exercised their right to move to and
to reside in another Member State. At that moment transnational EU citizenship
becomes important.® Recent case law has added that in exceptional circumstances,
EU citizenship can apply in the absence of movement, because of this, according
to the European Court of Justice, EU citizenship is (destined to be) the fundamen-
tal status of nationals of the Members States.* Although EU citizenship can be
described as a constitutional concept within the European legal order, it continues
to have a strong connection with the internal market and to the so-called concept
of “market citizenship” (Nic Shuibhne).

From the inception of the European Economic Community (EEC) European
citizenship, although not included in the Treaties, there has been the concern of
the EU institutions and the CJEU. In the early case law of the CJEU we find
references to the nationals of the Member States.” In the famous and landmark
judgment Van Gend and Loos, which can be seen as the first ‘citizenship case,’
the Court held that

the Community (now the European Union, HVE/SdV) constitutes a new legal
order of international law for the benefit of which the states have limited their
sovereign rights, albeit within limited fields, and the subjects of which com-
prise not only member states but also their nationals.®

The Court refers to nationals of the Member States as actors within a European
multi-layered legal order, and it thereby creates specific individual rights for citi-
zens, such as the right to invoke EU law before national courts.

The next step in the development of EU citizenship was taken with the Tinde-
mans report in 1974, which stressed the need to include European citizenship in
the Treaties.” In the section “A citizens’ Europe,” he urged that Europe should be
close to its citizens and that

Measures taken in connection with the social policy of the Union, as regards
security, concertation and participation will be directly felt in the daily lives
of Europeans. They will emphasize the human dimension of the undertaking.®
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Meanwhile, well before the formal inclusion of EU citizenship in the Treaties, the
Court increasingly granted EU citizens (fundamental) rights that they could claim
under EU law. The rights to equal treatment and free movement were first devel-
oped within the context of the internal market. In addition the Court provided
for a broad scope of application of the four freedoms, which in principle require
an economic connotation. Tourists, for instance, were also seen as recipients of
services under EU law and could thus invoke the right not to be discriminated
against.’ Through this broad interpretation, even persons who were not economi-
cally active as workers or self-employed but who had sufficient financial means
and sickness insurance were granted the right to free movement. In 1993 three
free movement enhancing Directives were adopted, which further codified the
right to reside in other Member States for EU citizens who were not economically
active (students, the retired and nationals with sufficient means).!’

The connection between European citizenship, social policy and fundamen-
tal rights has been made from early on. One of the famous cases is the case of
Ms. Defrenne, a stewardess for a Belgian airline named Sabena. Ms. Defrenne
complained at the national court that she was discriminated against on grounds
of gender. The Belgium court referred a preliminary question to the CJEU in the
national case asking for guidance whether individuals could derive rights from
EU law. In its judgement the CJEU held that although Article 119 EC (Article
157 TFEU) is being addressed to the Member States, it “does not prevent rights
from being conferred at the same time on any individual who has an interest in
the performance of the duties thus laid down.”"" This ground-breaking judge-
ment opened the door for many cases on gender discrimination for nationals of
all EU Member States.'? Hence, European citizenship was informally one of the
key elements of European law, although it took until the Treaty of Maastricht
to formally include the concept of EU citizenship in the Treaties (1992) and the
Charter of Fundamental Rights (2009). EU citizenship has been developed in the
case law of the Court into a dynamic and broad concept, granting several rights
to citizens moving to and living in other Member States, based on the principle
of equal treatment.

The concept of EU citizenship and the foundational right for EU citizens to
move and reside freely in the territory of EU Member States can now be found
in Articles 20 and 21 (1) TFEU, whereas the right to free movement is laid
down in Article 45 of the EU Charter and is codified and elaborated in Directive
2004/38.13 Article 20(1) TFEU reads as follows:

Citizenship of the Union is hereby established. Every person holding the
nationality of a Member State shall be a citizen of the Union. Citizenship of
the Union shall be additional to and not replace national citizenship.

In the first case on EU citizenship, the case of Martinez Sala, the Court ruled that
EU citizens may not be discriminated against on grounds of nationality, whenever
they reside legally in the territory of another Member State than their nationality.'*
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That particular case concerned the entitlement to child allowances in Germany
by a Spanish national. In subsequent case law the Court ruled on many social
benefits and residence requirements for EU citizens in another Member State than
their nationality, based on the right to move and reside freely in the EU (Article
21 TFEU).?

More recently, the Court established a new line of case law in addition to
the free movement rights based cases, on the basis of which EU citizens who
have not even exercised their right to free movement can claim rights under EU
law and particularly Article 20 TFEU. The Court interpreted Article 20 TFEU
as such that any national measure that would deprive an EU citizen of his/her
genuine enjoyment of the substance of EU citizenship rights constitutes a viola-
tion of Article 20 TFEU.'® So, even in the absence of free movement, Article 20
TFEU on EU citizenship can be invoked against a Member State if the effective-
ness of EU citizenship would otherwise be undermined.!” This approach to EU
citizenship outside the realm of free movement, however, has been adopted only
in very specific situations. These includes the loss of nationality by EU citizens,
the right to family life as enshrined in Article 7 of the Charter. the right of EU
citizens to reside in the EU with a parent with the nationality of a third country
and the right to vote for the European Parliament for prisoners in their own
Member State.'® In the case of Chavez, for instance, the Court held that the right
to family life (Article 7 of the Charter) and the rights of the child (Article 24 of
the Charter) should be included in the assessment of whether an EU citizen is
being deprived of the essence of his/her EU citizenship rights.!” This case law
provides for a ‘fundamental rights friendly’ interpretation of Article 20 TFEU
(van Eijken and Phoa 970), thereby deepening the link between EU citizenship
and fundamental rights.

EU citizenship and fundamental rights protection are, obviously, different in the
sense that citizenship manifests inclusion of only certain individuals who belong
to the community (the citizens), whereas fundamental rights are universal in
nature. European citizenship may, however, certainly have contributed to a further
strengthening of fundamental rights of EU citizens, particularly due to EU citi-
zens increasingly claiming their rights, which are now enshrined in the EU Char-
ter in cases before the national courts. An early example of this is, of course, the
previously mentioned case of Defrenne (van Eijken 217). Moreover, citizenship
is a constitutional concept which is inherently intertwined or connected with fun-
damental rights protection. Basically, citizens need to be and should be protected
against unjustified interference from the state authorities in their freedoms. In that
context the European Union, although, not a state, has legislative and policy mak-
ing powers that affect the freedoms of its citizens. From this angle, we will look at
the protection granted by the EU to its citizens, especially where the dividing line
between the public and private domain becomes increasingly blurred. Should EU
law also grant protection to EU citizens in conflicts with other private parties that
interfere with their freedoms?
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Development of fundamental rights
in the EU legal order

Fundamental rights as general principles
of European law

Similarly to EU citizenship, the fundamental rights in the EU first developed
outside of the Treaties before they were codified. Fundamental ‘human rights’
were not explicitly mentioned in the original Treaties, but some Treaty provi-
sions can certainly be considered fundamental rights, such as the principle of non-
discrimination and the principle of equal pay for men and women (Kapteyn 38).
These fundamental rights were linked to the internal market and oriented on the
development of an equal level of market-access for workers. It was not until the
adoption of the Treaty of Maastricht (1992) that fundamental rights were formally
recognized as part of EU law.

The CJEU, though, had already taken on the protection of fundamental rights
in its early case law and recognized fundamental rights as part of the general
principles of EU law. That recognition started with the case of Stauder® in 1969.
The Court ruled in that case that fundamental human rights are “enshrined in
the general principles of Community law and protected by the court.”” With
this ruling the Court reacted to the so-called Solange decisions* of the German
Bundesverfassungsgericht. In these decisions the German Constitutional Court
affirmed that the primacy of EU law over national law should never set aside the
level of protection of human rights provided by the national constitution, because
human rights at the time were not explicitly part of Community, now EU law.?
In response, the Court clarified that despite absence of express mention in the
Treaties, fundamental rights were part of EU law as general principles, thereby
drawing inspiration from national constitutional traditions and from the European
Convention on the Protection of Human Rights (hereafter ECHR).* The case law
on fundamental rights within the framework of general principles of Union law
has been significantly developed in subsequent case law. But in the absence of
an EU °bill of rights,” EU citizens were afforded less legal certainty and foresee-
ability in the protection of their EU human rights. It was not until the year 2001
that the EU Charter of Fundamental Rights was adopted and solemnly proclaimed
in Nice. It would take another eight years before the Charter obtained legally
binding force, through the current Treaty of Lisbon. The EU Charter now has the
same legal value as the Treaties (Article 6(3) TEU). It is furthermore important
to mention that Article 2 of the TEU contains the foundational values of the EU,
which include human dignity, freedom, democracy, equality, the rule of law and
respect for human rights.

All Member States are contracting parties to the ECHR and accept the juris-
diction of the European Court of Human Rights (ECtHR). In order to apply to
become an EU Member State a candidate state has to respect the values referred
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to in Article 2 TEU and has to be committed to promoting them (Article 49 TEU).
Respect for human rights is even a precondition to start the negotiations on poten-
tial accession to the EU.

Ever since fundamental rights were recognized in the EU legal order, the ECHR
has been referred to as a source of civil rights too by the Court of Justice. The
Court has, however, always refused the possibility of EU accession to the ECHR
when asked for advice. First, in 1996 it advised that the EU had no such compe-
tence.? But, upon the introduction of the Lisbon Treaty in 2009, Article 6(2) was
included in the TEU providing not only the possibility, but that the EU in fact
“shall accede to the European Convention for the Protection of Human Rights and
Fundamental Freedoms.” However, after a draft agreement on the accession of the
EU to the ECHR had been sent to the Court of Justice for an advisory opinion,
the CJEU yet again identified compatibility issues with EU law and rejected the
draft agreement.?® Despite the fact that the lack of competence had been resolved
by the Lisbon Treaty, five other substantive grounds were still found to impede
the accession by the EU to the ECHR. So, for the moment the accession has been
put on hold. Under Article 218 (11) TFEU, following a negative CJEU Advi-
sory Opinion, an envisaged agreement may not enter into force unless it has been
revised or the Treaties have been amended. So, currently both the EU Charter
and ECHR remain two autonomous sources of EU law, although the ECHR civil
rights are principles of EU law derived from the constitutional traditions of the
Member States, as enshrined in Article 6(3) of the Treaty. In brief, nowadays,
the sources of European fundamental rights are the Treaties, the EU Charter, the
general principles of EU law, specific EU secondary legislation and the Court of
Justice’s case law.

The scope and content of the EU Charter:
the composite citizen in a multilevel order

Hence, for a long time the Court protected fundamental rights by classifying fun-
damental rights as general principles of EU law. As the Charter became a binding
instrument of primary EU law, there were actually two different regimes to protect
fundamental rights for EU citizens. Either the Court would refer to a general prin-
ciple of EU law in order to protect fundamental rights, or the Court would refer to
the Charter. Both routes, the Charter and the general principles of EU law, have as
an important threshold that they are only applicable in situations which fall within
the scope of application of Union law. Hence, in order to rely on fundamental
rights as general principles or on fundamental rights that are acknowledged in
the Charter, it has to be established first that a particular situation falls within the
scope of EU law. This condition is included in Article 51(1) of the EU Charter,
which determines the field of application of the Charter and reads as follows:

The provisions of this Charter are addressed to the institutions, bodies, offices
and agencies of the Union [. . .] and to the Member States only when they are
implementing Union law.”
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The explanations to the Charter,*® as well as the case law of the Court, define the
scope of application of the EU Charter much more broadly. The explanations
to the EU Charter stress that the Charter “is only binding on the Member States
when they act in the scope of Union law.”” That acting within the scope of EU
law entails a broader scope of application than implementing EU law has been
subject to extensive academic debate (Ward; van Bockel and Wattel). This debate
is of major importance for EU citizens, because the scope of application of EU
law is a kind of “gatekeeper” to EU fundamental rights’ protection. In Akerberg
Fransson®® the Court finally ruled in favour of a broad interpretation of the term
implementing by holding that the Charter will apply, if a situation falls within the
ambit of EU law.’!

In situations which are not covered by EU law, citizens can thus not rely on
the EU Charter and are dependent on the national constitution or the ECHR for
the protection of their fundamental rights.?? In that sense EU citizenship can be
defined as composite citizenship. Composite citizenship relates to the fact that
different authorities are responsible to protect EU citizens’ rights: local, national,
European or global. In that sense, depending on the situation EU citizens find
themselves in, they will be protected by EU law and thus the Charter or by the
ECHR or national law including the constitution. The citizen as such is bearer of
rights, protected by different layers of rights (van Eijken 233-238).

Nowadays it is generally accepted that the scope of the Charter is triggered in
at least three situations: when Member States implement EU law into national
law, when Member States derogate form EU law (especially in the context of the
free movement of goods, services, capital and persons) or when Member States
act otherwise in the ambit of EU law, for instance when they adopt legislation that
supports the effectiveness of EU law (van Eijken et al.). It is clear from the case
law that in order to activate the EU Charter another provision of EU law needs
to be applicable too. The Court underlined in, for instance, Marcos that there is
no autonomous application of Charter provisions, which means that there has to
be another provision of EU law applicable to the situation. The Court moreover
held that these provisions should have a “certain degree of connection above and
beyond the matters covered being closely related or one of those matters having
an indirect impact on the other.”® In any case, the broad interpretation of the
scope of application of the EU Charter constitutes an important step in the protec-
tion of fundamental rights for EU citizens.

The EU Charter is a modern catalogue of civil, political, social and economic
rights, freedoms and principles. Title I includes the right to human dignity (Arti-
cle 1), the right to life (Article 2), the right to the integrity of the person (Article
3), the prohibition of torture and inhuman or degrading treatment or punishment
(Article 4) and the prohibition of slavery and forced labor (Article 5). Title 11
protects the “freedoms,” such as the right to right to liberty and security (Arti-
cle 6), the right to data protection (Article 8), freedom of thought, conscience
and religion (Article 10). Furthermore, the Charter contains a specific Title on
various rights to equal treatment, the most important being Article 21 prohibit-
ing discrimination on “any ground such as sex, race, colour, ethnic or social
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origin, genetic features, language, religion or belief, political or any other opin-
ion, membership of a national minority, property, birth, disability, age or sexual
orientation.” This section also protects the rights of the child and elderly, as well
as disabled persons (Articles 24, 25 and 26). Moreover, the Charter includes a
specific Title on fundamental social rights, which is called “Solidarity.” Rights
that are acknowledged in that part are, amongst others, the right of collective
bargaining and action (Article 29), the right to protection against unjustified dis-
missal (Article 30) and the right to fair and just working conditions (Article 31).
Title 5 recognizes “Citizens’ rights,” including the right to free movement and
to reside freely (Article 45), political rights (Article 39 and 40) and the right to
access to documents (Article 42).

Now could some of these rights, freedoms or principles be invoked by citizens
vis-a-vis other citizens and private parties? For general principles of EU law the
Court had determined in its case law dating from before the Charter that some of
these principles can be applied in a horizontal situation, i.e. in a dispute between
two citizens, and not only in a vertical relationship between the citizen and the
state or public authorities.** Whether, and if so, to what extent, the EU Charter
has the ability to be invoked in disputes between individuals was, at least until
recently, unclear. After all, Article 51(1) of the Charter only refers to Member
States and not to private actors. But, as we will discuss later, in a number of recent
judgments the Court has provided for more clarity and determined that Charter
provisions can be applied in horizontal disputes.

The protection of fundamental rights
of citizens vis-a-vis non-state, private actors

Development of horizontal direct effect of EU law

Direct Effect of EU Law in General

As early as in its seminal Van Gend & Loos decision the Court held that provisions
of the (EEC) Treaty can produce direct effect and create individual rights which
national courts must protect.* In subsequent case law it became clear that other
provisions of EU primary law can have direct effect, such as the four freedoms,
the principle of non-discrimination on the grounds of nationality in Article 18
TFEU, the principle of equal pay for men and women laid down in 157 TFEU
and general principles of EU law (de Vries, “The Bauer et al.”). Next to Treaty
provisions and general principles, instruments of secondary EU law can produce
direct effect. Regulations are by their very nature directly effective as they are,
according to Article 288 TFEU, directly applicable and binding in all Member
States without there being national implementing legislation (Jans et al. 65).%
For Directives this is more problematic as Directives are addressed to Member
States according to Article 288 TFEU and binding as to the result of the Directive
to be achieved by the Member States in their national laws. But if Member States
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have failed to implement the Directive in time or correctly, citizens can rely on
the provisions of a Directive vis-a-vis the state, if these provisions are sufficiently
clear and unconditional .’

Horizontal direct effect of EU Law in general

The narrative of direct effect of EU law starts with Van Gend & Loos and contin-
ues with cases like Defrenne in which the Court recognizes the horizontal direct
effect of the principle of equal pay for men and women enshrined in Article 157
TFEU. After all it was the stewardess Defrenne who advocated for the equality
of women before the Belgian court against her employer, the airline company
Sabena.*® The story continues with judgments on the Treaty freedoms on persons
and services, which were invoked by citizens in a horizontal dispute. These cases
inter alia concerned sportsmen challenging rules set up by sporting associations
restricting their free movement rights,** a banker fighting a discriminatory lan-
guage policy adopted for employment by a private bank*’ or a ferry operator chal-
lenging a collective action by a trade union seeking to prevent it from relocating
its head office to another Member State.*! Hereby the Court used various strands
of argumentation to justify the horizontal application of the free movement rules
(de Vries and Mastrigt). The Court frequently referred to the principle of effet
utile, meaning that the useful effect of EU law must be guaranteed and may not be
jeopardized, neither by the state nor private actors. It reasoned that for effective
free movement, private actors cannot be allowed to restrict free movement where
governments are not allowed to do so either.*

Furthermore, the Court considers that, where certain private, regulatory bodies
exercise a form of power or dominance over individuals, this may be a reason to
accept the horizontal application of the freedoms.** The case of Raccanelli pro-
vides an example, which involved a dispute between the Max Planck Institute
(MPI), which offered research places, and a foreign doctoral student.* As the
MPI is a unique and prestigious research institute, it has substantial powers over
the offering of research places to junior researchers and thereby has to respect the
Treaty rules on free movement. Lastly, where the principle of non-discrimination
on grounds of nationality is at issue, which constitutes the cornerstone of the free
movement provisions and the internal market, the Court recognizes its fundamen-
tal rights character and as a consequence its horizontal application.®

The fact that the Treaty provisions on free movement, on non-discrimination on
grounds of nationality or on equal pay for men and women were primarily drafted
for Member States and not for private individuals — for such private individu-
als “the drafters of the Treaty envisaged the provisions on competition” (Mortel-
mans)* — did thus not seem to be an obstacle for the Court to grant direct effect to
these provisions and impose obligations on citizens at the same time. Regarding
secondary EU law, Regulations can have horizontal application and direct effect,
whereas Directives cannot, according to well-established case law, be invoked
between individuals.*” As Directives contain obligations for Member States and
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are specifically binding upon them, they cannot impose obligations on individuals
and can thus not produce horizontal direct effect, according to the Court.

Horizontal direct effect of fundamental rights
as general principles of EU law

The foregoing shows that, despite the fact that in (most) Member States’ national
legal systems vertical and horizontal dimensions of fundamental rights are strictly
divided (Walkila; de Vries, “Securing Private Actors” 47), in EU law these divid-
ing lines are less strict as a (limited) form of horizontal direct effect for Treaty pro-
visions on free movement and for the fundamental rights to non-discrimination on
grounds of nationality and to pay for men and women has been recognized. The
step towards recognition of horizontal direct effect of other EU fundamental rights
should therefore not be very big or problematic.

In a series of judgments dating from before the time that the EU Charter gained
legally binding force, the Court indeed acknowledged the horizontal applica-
tion of the principle of non-discrimination on other grounds than nationality, like
age.®® Article 19 TFEU includes six grounds of discrimination, including age,
which need to be combatted by the EU legislator and which are elaborated in
Directives.* In order to rely on any provision of EU law as an individual before a
national court a specific provision needs to have direct effect in the first place. The
conditions to direct effect are that a certain provision needs to be sufficient, pre-
cise and unconditional. In other words, it has to be established that an individual
can rely on a clear provision that does not need further executive measures by a
Member State. As Article 19 TFEU does not have direct effect, citizens cannot,
contrary to the principle of non-discrimination on grounds of nationality, rely on
Article 19 TFEU, directly to challenge discriminatory practices on grounds of
age. Instead they should rely on the applicable Directive, but as Directives lack
horizontal direct effect, they are of no help to citizens who have a conflict with,
for instance, their private employer. It is here that the CJEU held that the principle
of non-discrimination on grounds of age is a general principle of EU law, which
as such is capable of having horizontal direct effect, thereby circumventing the
prohibition of horizontal direct effect of Directives.

Horizontal application of the EU charter
of fundamental rights

Hence, there were already clear clues in case law that fundamental rights could
apply in horizontal disputes. After the EU Charter became binding and elevated
the EU fundamental rights to the same legal status as the Treaty rules, the ques-
tion quickly arose whether the Charter could apply in horizontal disputes as well
(de Mol). The main obstacle for applying the EU Charter in horizontal disputes
appeared to be Article 51 of the Charter. As observed, Article 51(1) of the EU
Charter determines the scope of application of the EU Charter and limits the
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addressees of the Charter to EU institutions and Member States, not to indi-
viduals. This induced, for instance, Advocate General Trstenjak at the time in
the Dominguez case to argue in favor of a restrictive reading of the EU Char-
ter. According to her the Charter cannot apply in a horizontal dispute as Articles
51(1) and 52(2) of the Charter “indicate an intentional restricting of the parties to
whom fundamental rights are addressed.”° But this point of view did not seem to
be shared by everyone. In his convincing opinion in the AMS case on a conflict
between a trade union and the private body AMS, Advocate General Cruz Villalon
noted that “it would be paradoxical if the advent of the Charter changed this state
of affairs in a negative sense” and held (Ward 1429):

There is nothing in the wording of the article or, unless I am mistaken, in the
preparatory works or the Explanations relating to the Charter, which suggests
that there was any intention, through the language of that article, to address
the very complex issue of the effectiveness of fundamental rights in relations
between individuals.™!

In November 2018 the Court, in two cases, Max Planck and Bauer and Broffonn,
unequivocally held that the fact that the Charter is addressed to the Member States
does not preclude that Charter provisions may have horizontal direct effect.’> Both
cases concerned the right to paid annual leave for four weeks which is laid down
in Article 31(2) of the Charter under the Solidarity Title. Max Planck, and Bauer
and Brofonn (Bauer et al.) are of crucial importance for the protection of funda-
mental rights for EU citizens in three ways: the judgments strengthen EU citizens’
fundamental rights in general, they strengthen EU citizens’ fundamental rights
vis-a-vis other citizens and private parties and they strengthen citizens’ fundamen-
tal social rights which are provided for in the Charter. But before we will more
thoroughly assess the relevance of these judgments, we briefly discuss the facts of
the Bauer et al judgment in particular first.

The Bauer et al. Judgment

In the Bauer case, the widow Mrs. Elisabeth Bauer claimed EUR 6,000 from Stadt
Wuppertal, the employer of her husband after her husband’s death, because he
had not obtained his full four weeks of paid annual leave at the time he died. The
case of Broflonn concerned a similar situation, except for the fact that the husband
of Mrs. Brofonn was employed at a private company owned by Mr. Willmeroth.
Ms. BroBonn claimed an amount of almost EUR 4,000, which corresponded to
32 days of outstanding paid annual leave, which her husband had not taken prior
to his death.

The question was whether the heir of a worker, who died while in an employ-
ment relationship, has a right to financial compensation for the worker’s mini-
mum annual leave prior to his death based on Article 7 of Directive 2003/88 and
Article 31(2) of the Charter. Article 7 of Directive 2003/88 obliges the Member
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States to ensure that every worker is entitled to paid annual leave of at least four
weeks. Article 31 (2) of the EU Charter provides that every worker has the right
to limitation of maximum working hours, to daily and weekly rest periods and to
an annual period of paid leave.

The Court ruled that

the right to paid annual leave, as a principle of EU social law, is not only
particularly important, but is also expressly laid down in Article 31(2) of the
Charter, which Article 6(1) TEU recognizes as having the same legal value
as the Treaties.

In the case of Bauer, the Court stated that she could invoke Article 7 of the Direc-
tive to challenge the German legislation because that provision is sufficiently
precise and unconditional and her situation is vertical in nature — an EU citizen
vis-a-vis Stadt Wuppertal, a public authority — and citizens can under these certain
circumstances invoke provisions of Directives against Member States, if Member
States have not or have not properly implemented the Directive in their national
legislation.

In the case of BroBonn the situation is different, because her husband worked
for a private company (TWI Technische Wartung und Instandsetzung Volker
Willmeroth e.K., owned by Mr. Volker Willmeroth) when he died. As Directives
cannot be invoked directly vis-a-vis a private party and impose obligations on
citizens, the Court continued to examine whether Article 31(2) of the Charter
could play a role here. According to the Court the right to paid annual leave is
as regards its very existence mandatory and unconditional in nature. Therefore,
national courts are obliged to set aside any national law that violates Article 31(2)
of the Charter. But, as this case concerned a horizontal dispute, the Court then
continued to determine whether Article 31(2) of the Charter could be invoked
against a private company. The Court concludes that, although Article 51(1) of
the Charter refers to the EU institutions and Member States, “the fact that certain
provisions of primary law are addressed principally to the Member States does
not preclude their application to relations between individuals.” It subsequently
ruled that Article 31(2) of the Charter lays down “a corresponding obligation on
the employer, which is to grant such periods of paid leave.”*

In the Max Planck case, which was decided on the same day as Bauer and
Brofonn, a similar reasoning was used by the Court in allowing the horizontal appli-
cation of Article 31(2) of the Charter. Article 31(2) can indeed be invoked directly
by an individual against his employer, the Max Planck research institute. For that
matter, the Court did not refer to its argumentation used in cases on the Treaty pro-
visions on free movement, like Raccanelli, based on the fact that the Mack Planck
Institute is a prestigious institute having substantial powers over the offering of
research places (see previous example).

The reasoning of the Court with respect to the horizontal application of the EU
Charter in Bauer et al and Max Planck largely rests upon its previous judgment
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in Egenberger, but is more detailed, explicit and extensive. The Egenberger case
concerned a dispute between Ms. Vera Egenberger and the Evangelisches Werk
fiir Diakonie und Entwicklung eV (‘Evangelisches Werk’). Her application for a
job with Evangelisches Werk was rejected because she did not belong to a denom-
ination. In the following dispute Ms. Egenberger relies upon the prohibition of
discrimination on grounds of religion to claim compensation, which is laid down
in Article 4(2) of Directive 2000/78 establishing a general framework for equal
treatment in employment and occupation and in Article 21(1) of the EU Charter
prohibiting discrimination “on any grounds such as sex, race [. . .], religion or
belief.” In its decision the Court upheld its view that Directives cannot produce
horizontal direct effect as they cannot of themselves impose obligations on an
individual and cannot therefore be relied upon as such against an individual. With
respect to the possibility to apply Article 21(1) of the EU Charter in a horizontal
dispute, the Court basically uses two arguments for the horizontal direct effect of
the principle of non-discrimination on grounds of religion. First, it states that it is
mandatory as a general principle of law and that Article 21(1) of the EU Charter
is no different from various provisions of the Treaty prohibiting discrimination. It
hereby refers to the case law on free movement and equal pay for men and women
(see previous example).**

The importance of Bauer et al. for fundamental
rights protection of EU citizens

In Bauer et al the Court continues to fill in the white spaces that are left in funda-
mental rights protection in the EU by further clarifying the scope of application of
the EU Charter, which has after all become the most relevant human rights docu-
ment for the CJEU. It has thereby built upon its originally bold approach towards
general principles of EU law and hereby secured citizens’ fundamental rights on
the basis of the EU Charter, not only vis-a-vis the Member State, but also vis-a-vis
other citizens.

The first step in the judgment has been to establish whether and, if so, under
what conditions, citizens can invoke Charter provisions before a national court
in the first place. The EU Charter itself seeks to distinguish between judicially
enforceable rights on the one hand and principles, which need to be specified and
elaborated by EU or national measures, on the other. Article 52(5) of the Charter
aims to clarify this distinction and reinforce legal certainty, however, it “is not an
example of clear drafting” (Peers and Prechal 1505—-1506). Rather than referring
to Article 52(5) the Court simply looks at the drafting of the Charter provision
itself and examines whether it is mandatory and unconditional. By reiterating its
doctrine of (vertical) direct effect in respect to directives and Treaty provisions,
the Court has in Bauer et al. now developed a general test to be applied to all the
rights protected by the Charter (Rossi).

By including the criteria mandatory, unconditional and sufficient in itself, the
Court seems to have used a strictly textual interpretation of the Charter provisions
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in accepting horizontal direct effect. The criteria mandatory and unconditional
are coherent with previous case law regarding the four freedoms and build upon
the narrative of direct effect as set out by the Court in Van Gend & Loos.”® In the
case Defrenne the principle of equal pay for men and women was held to extend
to contracts between individuals because it was mandatory in nature.* It clarified
mandatory as a provision that “imposes on States a duty to bring about a specific
result to be mandatorily achieved within a fixed period.”” It gives the EU Charter
a forceful effect into the national legal orders of the Member States and provides
citizens with more clarity about which fundamental rights in the Charter should
be regarded as judicially enforceable rights. Furthermore, as in Bauer et al. it
concerned a fundamental social right, the idea that all social rights in the Charter
should be seen as non-judicially enforceable principles and should thus be aban-
doned (see hereafter).’

The second step has been to acknowledge the horizontal application of the
EU Charter per se and the explicit recognition that Article 51(1) of the Charter
does not constitute an obstacle to do so. The case law dating from before Bauer
et al. concerned the horizontal application of the free movement provisions in
the Treaty, or the principle of non-discrimination on various grounds either as
mentioned by the Treaty, as a general principle of EU law or as laid down in
Article 21(1) of the Charter. In Bauer et al. the Court looks beyond the domain
of non-discrimination, thus opening up a new playing-field in the enforcement
of not only fundamental social rights, but other fundamental rights in Europe as
well (Sarmiento). The Court may thereby more generally accept the increasingly
important role of private actors in our mixed economies and the fading dividing
lines between the public and private. As stated in the introduction, in our increas-
ingly digitalized societies, private actors play a major role. Think, for instance,
about the big tech companies, like Google, Amazon or Facebook, whose actions
have a significant impact on the fundamental rights of EU citizens. To what extent
could these private actors be obliged to comply with EU fundamental rights as
enshrined in the Charter, like Article 21 on non-discrimination, Articles 7 and 8
on privacy and protection of personal data or Article 11 on the freedom of infor-
mation and expression, in a dispute with citizens before a national civil court?*

The third and last step involves the qualification of Article 31(2) as a funda-
mental social right that is indeed judicially enforceable. After a previous judg-
ment of the Court in the AMS case it was unclear as to what social rights laid
down in the Solidarity Title could be considered as enforceable rights. Advocate
General Cruz Villalon held that social and employment rights generally belong
to the category of principles, but this view should thus be put into perspective.
The value of Bauer et al. lies in the Court’s reiteration of the EU’s social values
and objectives, which have been inherent in the economic integration process
right from the inception of the EEC.° The Court affirms the constitutional status
of fundamental social rights as enshrined in the EU Charter, and aligns them
with, for instance, the right to equal treatment. This approach may contribute
to the attainment of a more inclusive internal market, a so-called social market
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economy as set out in the objectives of the Treaty and give the EU a human, more
citizenship friendly face.

The extent to which other fundamental rights enshrined in the EU Charter
may have horizontal application just like that remains to be seen. The right to
paid annual leave is a work-related principle and is thus strongly linked with the
internal market and with the concept of market citizenship. Also in other cases
wherein the Court had to decide on fundamental rights in conflicts between pri-
vate individuals, the internal market connotation was obvious, particularly due to
the application of supporting EU secondary legislation adopted within the context
of the internal market. Think about the already mentioned principle of non-dis-
crimination or the rights to privacy and protection of personal data, which have
been the object of extensive EU legislation. As the EU Charter itself states in
Article 51(2) that it cannot extend the field of application of Union law beyond
the powers of the Union or establish new powers, fundamental rights that are not
supported by another provision of EU law or by secondary legislation remain out
of the Court’s sight. This may create an anomaly between fundamental rights, i.e.
between those rights that are harmonized or materialized in EU legislation and
those that are not. Since market-based rights are most developed in EU law, these
rights are stronger and more prevalent.

Concluding observations: towards a seamless web
of judicial protection for European citizens?

The broad interpretation by the Court of the material scope of application of the
EU Charter is to be appraised, because it strengthens fundamental rights protec-
tion of EU citizens. Offering EU fundamental rights a broad scope of application
coheres with the classic model of an authority having been granted powers by the
people, in which fundamental rights serve to protect the people from abuse by
this authority. In the context of a transnational and composite EU citizenship, it
is crucial that where the EU has powers, the people are granted broad rights that
effectively protect them in a transnational context too.

In addition, as the personal scope of application of the EU Charter now extends
to horizontal disputes between private actors as well, the protection of citizens’
fundamental rights has been further enhanced, which is particularly important
considering the fading dividing lines between the public and private domains.
The acceptance of horizontal direct effect of EU Charter provisions supports the
development of a more harmonious and seamless web of judicial protection for
EU citizens. The potential for gaps in protection caused by, for instance, the pro-
hibition of horizontal direct effect of Directives materializing fundamental rights
becomes most strikingly clear from the Bauer et al case. After all, in Bauer et al
we are dealing with two similar situations, which, as a result of the non-horizon-
tality of Directives, could have led to entirely different outcomes. Where Bauer
could invoke the directly effective provision of the Directive vis-a-vis the public
authority Stadt Wuppertal, Broonn could not vis-a-vis the private employer of
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her deceased husband. The Court uses a broad interpretation Article 31(2) of the
Charter to fill in this gap in judicial protection, thereby building upon its previous
case law on general principles of EU law, which were also applied in horizontal
disputes alongside Directives.

Together with the Max Planck and the Egenberger cases, Bauer et al shows
that the Court recognizes the role of private employers in regulating gainful
employment. Whether this also means that the Court more generally accepts the
increasingly important role of private actors in our mixed economies and their
responsibility in protecting citizens’ fundamental rights remains to be seen. In our
increasingly digitalized societies, private actors like the five big tech companies
play a crucial role, and their actions have a huge impact on fundamental rights of
EU citizens. To what extent could these private actors be obliged to comply with
EU fundamental rights, like Articles 7 and 8 on privacy and protection of personal
data or human dignity as laid down in Article 1 or the freedom of expression as
enshrined in Article 11, in a dispute with citizens before a national civil court?¢!

In this respect Bauer et al and Max Planck raise a number of important ques-
tions. First, it is unclear against exactly which type of private actors EU Charter
rights can be invoked. Could all private actors, irrespective of their dominance,
their power and possibility to exercise a certain power over individuals, be bound
by a fundamental right like Article 31(2)? For example, the prestigious research
institute Max Planck is quite a different private actor compared to Mr. Wilm-
eroth in the Bauer et al. case. The Court does not at all refer to or mention these
different characteristics. This is somewhat unfortunate as the precise obligations
that the Charter imposes on private actors are not always clear and can be far-
reaching. Whether paid leave should be three or four weeks is not specified at all
in Article 31(2) of the Charter; only the Directive demands a four week period. Is
it fair that a private employer is obliged to pay for four weeks leave, even if the
Charter does not clarify the specific time of leave that needs to be granted? On the
one hand it is a good thing that the Court aligns the Charter with the text of the
Directive and does not create two different norms. On the other hand, through a
broad application of the Charter the private employer is bound by specific obliga-
tions they did not even know they were subject to under national law, let alone EU
law. Horizontal application of Charter rights thus gives rise to legal uncertainty.
The creation of obligations for private parties based on Charter provisions, even
though such specific obligations cannot be read directly into the Charter, there-
fore deserves greater justification than the Court has so far provided in the Bauer
et al. case.

Second, the limited, albeit broad, scope of application of the EU Charter may
reinforce a certain hierarchy between fundamental rights. In areas where the EU
has strong regulatory powers and has used these powers through the adoption of
secondary legislation, for instance, in the field of the internal market or, closely
related, in the areas of non-discrimination and employment, EU fundamental
rights have a forceful effect. Once the EU has adopted legislation that material-
izes certain fundamental rights, the EU Charter can be easily triggered in disputes
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between citizens and public or private actors. These fundamental rights may as a
consequence gain more prominence than others, which remain second-division.
Therefore there is no seamless web of protection but the case law does support
broader, but also more fragmented, protection of fundamental rights.

Finally, even though the scope of application of the Charter has been broad-
ened, at least for Article 31(2) of the Charter, there are many situations which fall
outside the scope of application of the Charter. In these situations, as observed in
Section 2.3, EU citizens will have to rely on national or international fundamental
rights, which makes sense in the light of the division of powers. But what if a
Member State systematically harms the fundamental rights of its citizens? Should
these citizens not be protected under EU law, simply because they are EU citi-
zens? In light of that question, and considering the growing threats in a number
of EU Member States to the rule of law and fundamental rights and the difficulty
for the EU to intervene, Bogdandy et al. came up with the following citizenship
based proposal:

beyond the scope of Article 51(1) CFREU Member States remain autono-
mous in fundamental rights protection as long as it can be presumed that
they ensure the essence of fundamental rights enshrined in Article 2 TEU.
However, should it come to the extreme constellation that a violation is to be
seen as systemic, this presumption is rebutted. In such a case, individuals can
rely on their status as Union citizens to seek redress before national courts.
(Bogdandy et al., emphasis added)

In such a scenario the Member State would in principle remain responsible for
the protection of their citizens under national law, unless the level of fundamental
rights protection would be systematically reduced below a threshold of what is
regarded as a minimum level of protection of fundamental rights. Member States
are after all bound by the values upon which the EU is based, as mentioned in
Article 2 TEU, and therefore have to ensure a certain level of fundamental rights.
Linking Article 2 TEU to EU citizenship (Article 20 TFEU) would guarantee all
EU citizens a minimum level of protection of fundamental rights, irrespective of
whether they have exercised their free movement rights.

A next step would be to extend this doctrine to private parties, particu-
larly the extremely powerful tech firms, which, acting within their sphere of
private autonomy, are presumed to abide by EU fundamental rights. Could it
then be argued that private companies — even in the absence of EU support-
ing legislation — should always abide to a minimum norm of EU fundamental
rights protection, which could be invoked by citizens before the nationals
courts whenever there is a systematic and serious impediment of their fun-
damental rights and a threat to the rule of law? An affirmative answer could
further enhance a human rights based EU citizenship model as advanced by
Granger, especially where the dividing lines between the public and private
domain are increasingly fading (Granger).
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