
Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalInformation?journalCode=uodl20

Ocean Development & International Law

ISSN: 0090-8320 (Print) 1521-0642 (Online) Journal homepage: https://www.tandfonline.com/loi/uodl20

“Openness” and Article 76 of the Law of the Sea
Convention: The Process Does Not Need to Be
Adjusted

Alex G. Oude Elferink

To cite this article: Alex G. Oude Elferink (2009) “Openness” and Article 76 of the Law of the Sea
Convention: The Process Does Not Need to Be Adjusted, Ocean Development & International Law,
40:1, 36-50, DOI: 10.1080/00908320802631536

To link to this article:  https://doi.org/10.1080/00908320802631536

Published online: 29 Jan 2009.

Submit your article to this journal 

Article views: 251

View related articles 

https://www.tandfonline.com/action/journalInformation?journalCode=uodl20
https://www.tandfonline.com/loi/uodl20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/00908320802631536
https://doi.org/10.1080/00908320802631536
https://www.tandfonline.com/action/authorSubmission?journalCode=uodl20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=uodl20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/00908320802631536
https://www.tandfonline.com/doi/mlt/10.1080/00908320802631536


Ocean Development & International Law, 40:36–50, 2009
Copyright © Taylor & Francis Group, LLC
ISSN: 0090-8320 print / 1521-0642 online
DOI: 10.1080/00908320802631536

“Openness” and Article 76 of the Law of the Sea
Convention: The Process Does Not Need

to Be Adjusted

ALEX G. OUDE ELFERINK

Netherlands Institute for the Law of the Sea
School of Law
Utrecht University
Utrecht, the Netherlands

The establishment of the outer limits of the continental shelf beyond 200 nautical miles
under Article 76 of the United Nations Convention on the Law of the Sea, which requires
states to submit information to the Commission on the Limits of the Continental Shelf
(CLCS), is a complex and costly process. States have an interest in being aware of the
kind of information that the Commission is expecting to receive. States also have an
interest in being able to assess whether the coastal state in establishing these outer limits
has acted on the basis of the recommendations of the Commission, as is required by
the Convention. Both these issues have led to calls for greater “openness” with respect
to the consideration of submissions by the CLCS. This article takes a close look at the
proposals that have been advanced to accomplish greater openness and concludes that
there is no need to change the current process, which offers sufficient opportunities
to deal with the above-mentioned concerns. It is further concluded that the proposed
changes in any case do not stand any chance of being adopted.

Keywords Commission on the Limits of the Continental Shelf, continental shelf, law
and science

Introduction

Article 76(1) of the United Nations Convention on the Law of the Sea1 defines the conti-
nental shelf by reference to either a distance of 200 nautical miles from the baselines of
the coastal state or the outer edge of the continental margin, where that outer edge extends
beyond 200 nautical miles. Article 76 sets out the criteria a coastal state is to apply to
establish the outer limits of its continental shelf where the outer edge of the continental
margin extends beyond 200 nautical miles. Article 76 requires the coastal State to submit
information on those outer limits to the Commission on the Limits of the Continental
Shelf (CLCS), a body of independent experts set up under the Convention. Following the
submission of information, the Commission is to make recommendations to the coastal
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state. Outer limits of the continental shelf established by the coastal state on the basis of
the recommendations of the Commission are to be final and binding.2

The establishment of outer limits of the continental shelf beyond 200 nautical miles
under Article 76 of the Convention is a complex and costly process. This suggests that
states have a strong interest in being aware of the kind of information the Commission is
expecting to receive. States also have an interest in being able to assess whether the coastal
state in establishing its outer limits has acted on the basis of the recommendations of the
Commission. Both these issues have led to calls for greater “openness” with respect to
the consideration of submissions by the CLCS.3 These issues have been considered by the
Commission.

Any assessment of the need for changes to the current Article 76 process first of
all requires an assessment of the existing process. Moreover, in order to properly assess
whether reform is actually necessary and feasible, it has to be kept in mind that the
procedure involving the CLCS and coastal states is contained in a legal instrument. Any
proposal to change this procedure has to be in accordance with the LOS Convention.
Otherwise, a proposal would require the amendment of the Convention, which poses an
almost insurmountable hurdle. After the current Article 76 process and the relevant rules
of the Convention have been assessed, this article will take a closer look at the proposals
that have been advanced to accomplish greater openness of that process. Finally, the article
offers some concluding observations.

The Openness of the Current Article 76 Process

Before looking at the options that have been suggested to accomplish greater openness
of the Article 76 process, it is necessary to consider what this process entails. This re-
view is useful for two purposes. First, it informs us about the existing possibilities that
third states have to influence the establishment of outer limits by the coastal state and to
obtain information relevant to the establishment of the outer limits of their own conti-
nental shelf. Secondly, the rules contained in the LOS Convention set limits on the kind
of change that can be introduced to the Article 76 process. Proposed changes that are
not in accordance with the provisions of Convention would require an amendment of the
Convention.

The LOS Convention indicates that the procedure to establish the outer limits involves
the coastal state and the Commission. Article 76(8) requires a coastal state to make a sub-
mission, which the Commission is to consider and on which it is to make recommendations.
The submitting state may send its representatives to participate in the relevant proceedings.4

The Convention does not envisage any role for other states in the consideration of a sub-
mission of a coastal state. The Convention also does not require that the recommendations
of the Commission be made public.5 Following the adoption by the Commission of recom-
mendations, it is the coastal state that either is to establish its outer limits on the basis of
those recommendations or, if it does not agree with the Commission, make a new or revised
submission, which the Commission is again to consider.6

Article 9 of Annex II to the Convention is directly concerned with the impact of the
process of establishing outer limits by the coastal state on other states. The Article provides
that the actions of the Commission are not to prejudice matters relating to the delimitation
of boundaries between states. This is an instructive illustration of the thinking of the drafters
of the Convention with respect to the openness of the Article 76 process. Article 9 indicates
that matters related to the delimitation of boundaries between states are first of all the
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concern of the states involved. In other words, rather than involving third states in the
consideration of a submission, the Commission is to insulate itself—and, by implication,
the consideration of a submission—from such matters.7

Although the Convention sets the general framework for the establishment of the outer
limits of the continental shelf, its provisions do not contain a definitive answer on many
specific questions that have come up in the implementation of Article 76.8 This does not
mean that the Convention does not set any limits in that respect, but that it allows for
different solutions to implement its provisions. Before looking at the specific solutions
that have been adopted, some general considerations in relation to the establishment of
outer limits and the role of the Commission under the Convention are appropriate, as they
circumscribe the options available to address issues in the implementation of Article 76.

The establishment of the outer limits of the maritime zones of a coastal state is a two-
stage process. This is expressed as follows in a well-known observation of the International
Court of Justice in the Anglo-Norwegian Fisheries case concerning straight baselines that
Norway had established along its coast:

The delimitation of sea areas has always an international aspect; it cannot be
dependent merely upon the will of the coastal State as expressed in its municipal
law. Although it is true that the act of delimitation is necessarily a unilateral
act, because only the coastal State is competent to undertake it, the validity of
the delimitation with regard to other States depends upon international law.9

In other words, other states have a right to reject the limits of maritime zones established
by the coastal state. They do not, however, have any right to be involved beforehand. The
procedure to establish the outer limit lines of the continental shelf beyond 200 nautical miles
under Article 76 places certain limitations on the freedom of the coastal state to unilaterally
establish those outer limits. As such, those limitations have to be interpreted restrictively.10

The Convention in any case does not confer a right to third states to participate in the
process involving the CLCS and the coastal state11 and such a right should not be read into
the Convention.

The fact that the Convention defines the rights and obligations of states with respect to
the establishment of the outer limits of the continental shelf also has implications for the
CLCS. A recent report of a Committee of the International Law Association dealing with
various aspects of Article 76 of the Convention observed in this respect:

There are limits to the means the CLCS may employ to make additional in-
formation on a submission, its consideration or recommendations available. In
imposing requirements on a submitting State, care should be taken to balance
the rights and obligations of that State and other States. Additional requirements
imposed on the coastal State have to meet the principle of proportionality. The
requirements have to be proportionate to the end they intend to accomplish
in the light of the interests involved. In addition, the Commission has to act
in accordance with the provisions of the Convention and any requirement it
imposes on a coastal State [that] has to meet this obligation.12

The Commission has adopted a number of basic documents setting out, among other things,
the procedures it is to follow and the kind of data it is expecting coastal states to submit.
These documents provide an elaboration of the provisions of the Convention defining the
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functions of the Commission and are essential to establishing the current openness of the
Article 76 process.

In Rule 46 and Annex I to the Rules of Procedure, the Commission has implemented
Article 9 of Annex II to the Convention.13 The Rules of Procedure are based on the
understanding contained in that Article that matters related to the delimitation of boundaries
between states are first of all the concern of the states involved.14 Annex I to the Rules
takes as its starting point that the Commission recognizes that the competence with respect
to matters regarding disputes that may arise in connection with the establishment of the
outer limits of the continental shelf rests with states.15 Annex I further indicates that the
Commission will not consider and qualify submissions where a land or maritime dispute
exists unless all states that are parties to the dispute have given their prior consent.16

To allow other states to make an assessment of potential land and maritime disputes
that may be related to a submission, coastal states are required to include an Executive
Summary in their submission, which is made public.17 This approach provides a balance
between the right of the coastal state to keep the data it submits outside of the public domain
and the rights of other states and the need for the Commission to act in accordance with its
mandate.18

The Executive Summary of submissions in general contains limited information. How-
ever, the comments of the United States on the Executive Summary of the Brazilian sub-
mission suggest that even that limited information makes it possible to make a detailed
assessment.19 If such an assessment were not possible, a state could indicate that the infor-
mation contained in the Executive Summary does not allow it to make that assessment and
that it reserves its rights.20

The Scientific and Technical Guidelines of the Commission provide important infor-
mation to coastal states in the preparation of their submission.21 The Guidelines explain
how the Commission understands the relevant provisions of Article 76 and the conse-
quences this may have for the data to be submitted by coastal states.22 The Guidelines
provide that they aim to clarify the scope and depth of admissible scientific and technical
evidence to be examined by the Commission during its consideration of submissions.23

The Guidelines provide states with a much more detailed understanding of the kind of
information the CLCS expects to be included in a submission than the generally worded
provisions of the Convention.24 The Guidelines can contribute to preventing the collection
of unnecessary data or the need to gather additional information after a submission has
been made. In addition to relying on the Guidelines, a coastal state can also seek guidance
from the Commission to obtain scientific and technical advice during the preparation of its
submission.25

Information related to the consideration of submissions can also become available
through other means. An example is the legal opinion of the legal counsel of the United
Nations on the lodging of additional data by Brazil after it had made its submission and
the Executive Summary had been circulated.26 The opinion is relevant to all states facing
a similar issue. The Statements of the Chairman of the Commission on the progress of
work of the Commission, which are issued after each session of the Commission, may also
include relevant information. An example concerns joint submissions. After a question had
arisen in relation to the joint submission of France, Ireland, Spain, and the United Kingdom,
the Commission considered the general implications of that question for submissions. The
Statement of the Chairman contains the outcome of that consideration.27 Another example
is the Commission’s consideration of the question of connecting the line of the outer limit
of the continental shelf beyond 200 nautical miles to the 200-nautical-mile limit.28 There
is no requirement to publish the recommendations of the Commission.29 If the coastal state
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does not make information on the recommendations available, other states will not be in a
position to assess whether the coastal state, in establishing its outer limits, has acted “on
the basis of” the recommendations. Originally, the Rules of Procedure of the Commission
did not deal with this matter. Following questions about whether publicity should be given
to the recommendations of the Commission, the Commission considered the matter. In
this connection, the legal framework that applies to recommendations was analyzed in a
Discussion Paper prepared by the Secretariat.30 The Paper indicated that a fundamental
issue in this respect is:

to assess the balance between the confidentiality of the recommendations (sent
only to the submitting coastal State and the Secretary-General) and the rights
of various parties to understand on what basis the Commission has applied the
scientific principles contained in the Convention.31

After setting out the arguments supporting the confidential nature of the recommendations,32

the Discussion Paper pointed out that the recommendations would contain data and infor-
mation contained in the submission, and concluded that “[t]he publicity of such data and
information is a coastal State’s prerogative which derives from its proprietary rights.”33 A
solution put forward in the Discussion Paper to address the concerns of other states about
whether the submitting state has acted on the basis of the recommendations of the Com-
mission would be to include an Executive Summary in the recommendations containing
general information on the continental shelf and the coordinates of the fixed points of the
outer limit line.34 The Executive Summary could then be made public by the Secretary-
General at the time that the coastal state complies with Article 76(9) of the Convention
or upon the request of any other state.35 This suggestion formed the basis for a revision
of the Rules of Procedure by the Commission. Rule 54(3) now provides that, upon giving
due publicity to the charts and relevant information permanently describing the outer limits
of the continental shelf deposited by the coastal state, the Secretary-General is also to
give due publicity to the recommendations of the Commission which, in the view of the
Commission, are related to those limits.36 It would seem to be inappropriate to give due
publicity to the recommendations before the coastal state has acted on Article 76(9) of
the Convention, as has for instance been suggested at the Meeting of States Parties to the
Convention.37 Until that time, the coastal state might also opt to make a new or revised
submission to the Commission in accordance with Article 8 of Annex II to the Convention.
A new or revised submission may result in different recommendations. The previously
issued recommendations in that case no longer are relevant to the establishment of the outer
limits of the continental shelf and their publication would not seem to respect the balance
between the rights of the coastal state and other states regarding the information included
in the recommendations.

If a state concluded that the Executive Summary of the recommendations does not
contain sufficient information, it could raise this issue with the coastal state arguing that
it cannot accept the validity of such outer limit lines because it cannot assess whether
the coastal state has established the outer limits of its continental shelf in accordance with
Article 76(8) of the Convention. It would then be up to the coastal state to decide whether or
not to provide the other states concerned with the data necessary to make that assessment.
A refusal of the coastal state could imply that the outer limit lines are not to become final
and binding for at least the state that raised the matter with the coastal state.38
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Proposals to Enhance the Openness of the Article 76 Process

There have been a number of proposals to enhance the openness of the Article 76 process.39

Macnab has suggested three options. First, submitting states could adopt a policy of open-
ness before their final submission is made to the CLCS.40 Under this approach, a coastal
state could, for instance, engage in dialogues with other states that share common interests
or could be potentially affected, or a coastal state could issue regular progress reports, either
informally or in peer-reviewed publications.41 The importance of peer review, implying the
involvement of the scientific community, to reach consensus on scientific aspects of Article
76 has also been suggested by Taft.42 A second (complementary) approach would be to
make the deliberations of the Commission more accessible to interested states.43 Access
would assist states in the development of their own submissions and also should help to
promote broad acceptance of outer limits established by coastal states on the basis of the
recommendations of the Commission.44 Contentious issues that would remain despite the
first two approaches could be resolved through the institution of:

a mechanism whereby affected states with legitimate, pre-existing interests in
the new zones of extended continental shelf jurisdiction could request clarifi-
cation or additional substantiation concerning the more debatable aspects of a
coastal state’s submission and/or the associated CLCS recommendations. To
be effective, this process would need to be interposed between the delivery
of the CLCS recommendations and the deposition of the coastal state’s final
outer limit (at which point it becomes “final and binding”). This would be an
improvement over the existing arrangement, whereby the legitimation of an
outer continental shelf limit is a closed process that engages just two parties,
the submitting state and the CLCS, with no provision for third-party objections
or challenges.45

These suggestions raise a number of questions, which need to be answered in order to
assess if it might be worthwhile to pursue them:

1. Is the existing arrangement under Article 76 really a closed process, as is posited
by Macnab?

2. Should there be a role for the scientific community beyond the membership of the
Commission; for instance, through processes of peer review?

3. Is there any chance that such proposals would be adopted?

As far as the first question is concerned, the analysis in the previous section clearly indicates
that the Article 76 process as has been elaborated through the Rules of Procedure of the
CLCS is not “a closed process that engages just two parties.” Other states have the possibility
to raise questions concerning the interpretation or application of the LOS Convention both
before the Commission starts it consideration of a submission and after the coastal state
has established outer limit lines under Articles 76(8) and 76(9). In the former case, the
observations of another state may lead the Commission to refrain from considering the
submission. In the latter case, protests from other states will have the result that the outer
limits will not become automatically final and binding.46 In both instances, the coastal state
and the other states involved will have to engage in a dialogue to resolve those matters, or,
alternatively, let the matter rest.

The suggestion that coastal states should engage in a policy of openness before they
make their submission to the CLCS already seems to have been adopted in practice to a
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certain extent. Especially in the case of neighboring states, who have a continental shelf
entitlement in the same area, collaboration in the preparatory phase of a submission is
taking place. It would seem that this collaboration has been facilitated by the procedures
for dealing with land and maritime disputes designed by the Commission. A clear example
of such collaboration is provided by the trilateral approach of Denmark/Faroe Islands,
Iceland, and Norway with respect to their overlapping continental shelf entitlements in the
Banana Hole in the North Atlantic Ocean.47 In Agreed Minutes concluded in 2006, they
have defined mutual bilateral continental shelf boundaries.48 Bilateral agreements will be
concluded only after the parties have finalized the procedure under Article 76(8) of the
Convention.49 Whether or not states want to engage in enhanced collaboration in preparing
their submissions to the CLCS will have to be decided by the states concerned. However, as
the LOS Convention and the Rules of Procedure of the CLCS indicate, a refusal to engage
in collaboration does not imply that other states are excluded from impacting on the further
consideration of outer limit lines.50

The consideration of the submission of the coastal state by the Commission can be
described as “a closed process that engages just two parties.” However, this nature of the
process is in accordance with the LOS Convention. It has been suggested that the limited
access to information for those states that are not a party to the submission process is
at odds with the movement toward greater transparency in other international fora.51 In
this connection, reference is made to the International Tribunal for the Law of the Sea
(ITLOS) and World Trade Organization (WTO) dispute panels and appellate bodies.52

These are, however, different types of bodies, which have been entrusted with other tasks
under their constitutive instruments, than the CLCS under the Convention. The reference to
ITLOS underlines that the LOS Convention envisages different procedures for the different
institutions set up under it.

Allowing third states to submit information to be taken into account in the consideration
of a submission would be a major departure from the intent and wording in the LOS
Convention. The observations by the United States on the Commission’s refusal to take
into account U.S. comments on the Executive Summary of the submission of Brazil seem an
attempt to play down this problem, placing such observations at the same level as scientific
literature.53 However, this comparison rather highlights the differences that are involved.
It is for the Commission to establish which scientific information it reviews in connection
with the consideration of a submission. On the other hand, it is for third states to decide
which observations to submit. In the case of the United States, its observations were quite
general in nature, but there is nothing to prevent a third state from submitting detailed
comments, which might even require further communications between the CLCS and the
third state, changing the very nature of the process for considering submissions.

The fact that the consideration of a submission is a closed process does not imply that
information that is relevant for third states cannot be made available. If the consideration of
a submission would raise such issues, the Commission could further elaborate its Scientific
and Technical Guidelines. As was pointed out above, information that is relevant to the
preparation and consideration of a submission may also become available through other
means.

The second question concerning the suggestions to enhance the openness of the Ar-
ticle 76 procedure is whether there should be peer review by the scientific community of
scientific aspects of continental shelf submissions. Such a procedure is not envisaged by the
LOS Convention. However, the Commission may cooperate, to the extent it considers this
necessary and useful, with competent international organizations with a view to exchang-
ing scientific and technical information that might be of assistance to the Commission in
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discharging its responsibilities.54 Like Article 9 of Annex II to the Convention, this provides
an example of the views of the drafters of the Convention that contrast with the current
proposals for changing the Article 76 process. The Convention entrusts the Commission
with deciding when it considers cooperation required and the focus of such cooperation
is on the exchange of information and does not envisage a review of the Commission’s
work.

In support of peer review, it has been submitted that it is important that there is an
acceptable consensus in the scientific community.55 Open scrutiny of submissions would
prevent the Commission from issuing recommendations “on risky scientific grounds”56 and
prevent the awkward situation that “the scientists on the Commission recommend a certain
result in a particular part of the continental shelf and science later indicates or establishes
a significantly different result in a similar continental shelf of another State.”57 One option
to deal with such concerns could be the deferral of a recommendation containing outer
limit lines in the face of scientific uncertainty.58 These observations raise some important
questions. Should the Commission defer a decision on scientific grounds? Secondly, would
the process of establishing outer limits of the continental shelf be compromised if an
advance in scientific understanding indicates a different outcome than that contained in
the recommendations of the Commission? To answer these questions, it is essential to
understand the role of the Commission as set out in the LOS Convention.

The Commission is not a scientific body that is operating in a scientific setting and is
charged with assessing the consensus in the scientific community concerning the scientific
aspects of Article 76. If that were the case, peer review and deferring decisions until a
sufficient consensus is reached might be acceptable and commendable approaches. But,
the Commission is quite a different body. It has been established in accordance with
an international legal text and its main function is to contribute to the process of finally
establishing the outer limits of national jurisdiction. The presumption is that the Commission
will issue recommendations that will allow the coastal state to finalize that process.59

If the data and other material submitted by the coastal state allow the Commission to
conclude that the coastal state proposes to establish the outer limits of its continental
shelf in accordance with Article 76 of the Convention, the Commission should issue
recommendations accordingly.60 The position of the Commission is not unique in this
respect. The comparison with the judge or arbitrator, who often has to act in the face
of scientific uncertainty either because of diverging views in the scientific community or
insufficient data, is an obvious one. Such uncertainty does not release the judge or arbitrator
from his or her obligation to decide the case under consideration.

The conclusion that the Commission cannot defer recommendations until the scientific
community has come up with an acceptable consensus does raise the question of whether
the possibility of different outcomes in cases in which the same or similar circumstances
prevail threatens the credibility and acceptability of the outcomes of the Article 76 process.
Treating states in the same situation differently would be perceived to be unjust. However,
the case under consideration does not concern the situation in which two states are in the
same situation. This would be the case if two states made their submissions at the same
time and the factual situation was identical. In that case, recommendations treating the two
states differently would not be justified. However, if two submissions were made at different
times and there existed a change in scientific understanding, it would become more difficult
to argue that the difference in treatment would be unjustified. Again, this is a situation that
is not uncommon. For instance, scientific understanding of the impact of pollution on the
environment and human health or the impact of fishing on fish stocks and ecosystems has
changed considerably, leading to different approaches today than was the case 20 or 30
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years ago. The delimitation of maritime boundaries between neighboring states provides an
example in an area that is more directly relevant to the Article 76 process. In recent years,
there has been a clear trend in the case law to accord the equidistance method a greater role
in the determination of the boundaries of the exclusive economic zone and the continental
shelf between neighboring states.61 This development does not affect existing boundaries,
which were established at a time when equidistance had a more limited role. To the contrary,
international law in the case of boundaries places particular significance on stability and
finality.62 Those considerations are also relevant to the process for the establishment of the
outer limits of the continental shelf beyond 200 nautical miles, which is intended to result
in permanent limits.

Article 76 does not provide for any exception to the “final and binding” nature of the
outer limits of the continental shelf established on the basis of the recommendations of the
Commission. Thus, changed circumstances or new data cannot be invoked to make a new
or revised submission with respect to outer limit lines that have become final and binding.
As has been observed by one commentator:

One can surmise that it is not overly critical where the Article 76 outer limit is
located, assuming the outer limit is not based on an exaggerated claim, provided
that the limit is defined. Put another way, technical virtuosity respecting the
location of the outer limit of the continental shelf may be less important than
the political feature of the outer limit being “final and binding.”63

A further question to assess with respect to the suggestions to enhance the openness
of the Article 76 procedure is whether the suggestions are in line with the LOS Convention
or whether an amendment of the Convention would be required. However, even changes to
the Article 76 process that could be accomplished without amendment of the Convention
should be carefully considered before being implemented. As of July 2008, 12 submissions
have been made to the CLCS and the Commission has already submitted recommendations
to a number of the states involved. In these circumstances, introducing new elements to the
Article 76 process would risk compromising its integrity, something which would be the
opposite of what is intended to be achieved. That same observation is a fortiori applicable
to changes to the Article 76 process that would require an amendment of the Convention.

It has been submitted that the far-reaching proposal of creating a mechanism giving
third states the right to “request clarification or additional substantiation concerning the
more debatable aspects of a coastal State’s submission and/or the associated CLCS recom-
mendations” is not specifically precluded by the Convention.64 However, the fact that this
option is not explicitly precluded under the Convention does not mean that the Convention
allows its introduction. As was set out earlier, the Convention places certain limitations on
the freedom of the coastal state to unilaterally establish the outer limits of the continental
shelf beyond 200 nautical miles and, as such, those limitations have to be interpreted re-
strictively. The proposed mechanism would go even further and impose new limitations on
the rights of the coastal state to act unilaterally.

The fact that the review mechanism suggested by Macnab is not in accordance with the
Convention, virtually excludes the pathways he suggests for introducing it (i.e., the CLCS
and/or the Meeting of States Parties).65 Some of the actions to which reference is made
to justify those options concern matters that are related to operation of the Commission
and fall within the Commission’s competence.66 The only action that could possibly be
considered as a precedent is a decision by the Meeting of States Parties concerning the
time limit for making submissions to the CLCS contained in Article 4 of Annex II to
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the Convention.67 However, this decision concerned only a procedural matter and did
not change the substantive rights and obligations of states. Moreover, there were specific
grounds that allowed for the framing of the decision in terms of an interpretation of Article
4, suggesting that it was intended to avoid the impression of an amendment.68 Even if a
decision were to be tabled at the Meeting of States Parties, it would not stand a chance of
adoption because such a decision would require the general agreement of the Meeting69

and many states would oppose such a decision on procedural and substantive grounds.
The legal and political complexities of a formal amendment of the Convention are

such that it is not an option.70 For one thing, would any coastal state be willing to accept
additional limitations on its sovereign power to establish the limits of its maritime zones?

A final consideration to assess with respect to the need for greater openness is whether
there actually is any indication that the absence of information is seriously hampering the
process of preparing submissions. The fact that most states seem to be well under way in the
preparation of their submission points to the conclusion that this is not the case. Delays in
the implementation of Article 76 by individual states seem to be due to other factors, such
as a lack of funding and technical expertise,71 which in certain cases may be exacerbated
by the fact that the process is not high on the political agenda.

Conclusion

The impression existing in certain quarters that the establishment of the outer limits of
the continental shelf beyond 200 nautical miles is a closed process involving only the
coastal state and the CLCS is a misconception. Other states have the possibility for input
on the process at various stages—before a submission is taken up by the Commission for
consideration and after the coastal state has established its outer limits under Article 76(9)
of the Convention. True, other states are not allowed to participate in the consideration of
the submission by the Commission. However, such participation would not be in accor-
dance with the LOS Convention. The Commission’s actions in the implementation of its
mandate under the Convention have been faithful to this basic tenet of the Convention. At
the same time, the Commission has sought to balance the rights of the submitting state
and the rights of other states. Examples are Annex I to the Rules of Procedure of the
Commission and the introduction of the procedure for making public certain information
on the recommendations of the CLCS to the coastal state.

It is possible to have different views about the procedure to establish the outer limits of
the continental shelf contained in Article 76 of the LOS Convention, but it is the Convention
that provides the relevant legal framework. The Convention, including its Article 76, was
adopted after long and difficult negotiations and reflects the balance of interest of different
states. Article 76 imposes certain limitations on the power that the coastal state normally
has to unilaterally establish the outer limits of its maritime zones. It is unrealistic to assume
that coastal states would be willing to accept further limitations. Moreover, the existing
Article 76 process contains sufficient checks and balances,72 especially if the process of
establishing the outer limits of the continental shelf beyond 200 nautical miles is compared
to the process that applies in the case of other outer limits. Those checks and balances also
indicate that the drafters of the Convention did consider the issues raised by the current
pleas for openness of the Article 76 process, but came up with different solutions.

Other considerations also suggest that the openness of the examination of submissions
by the Commission should not be a major concern. As was set out, there already exist
means to inform other states about the relevant aspects of a submission. Secondly, major
amendments to the Article 76 process are not desirable because that would change the
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rules of the game while it is in progress. Finally, if there is a problem with respect to
monitoring excessive coastal state claims, that is not so much attributable to the absence
of effective mechanisms—one need only point to Annex I of the Rules of Procedures of
the Commission—but rather would seem to be the result of a lack of interest on the part of
the international community. States may have good grounds not to protest the outer limits
of other states.73 As far as the Article 76 process is concerned, it appears to be the case
that most states, including major developed states, do not seem to be engaged in a detailed
analysis of the information that is available concerning submissions. That matter obviously
cannot be addressed by a greater openness of the Article 76 process.

The suggestions for a greater involvement of the scientific community in the Article 76
process seem to be based on a misconception of the function of the Commission, which as a
treaty body is required to assist in the implementation of the Convention. The Commission
is not intended to function as a scientific body that may defer decisions until the scientific
community reaches sufficient agreement. It is essential to realize that the implementation
of Article 76 is primarily a legal process. Policy and law dictate the margins within which
states and the Commission have to operate. Although science plays an important role in
that process, it cannot set aside the applicable law.

Rather than reinforcing the Article 76 process, suggestions for significant change risk
to discredit it. Some of the discussion tends to create the impression that the existing
process is secretive and excludes any possibility for third states to influence its outcome.74

That impression is far from the truth. In conclusion, suggestions to significantly change
the Article 76 process, which would require amendments to the Convention, are neither
necessary nor feasible. In view of the reluctance of states to go down that road, it also seems
unlikely that any suggestions in this respect will receive much attention.
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