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A B S T R A C T

In search for sustainability of the oceans, the concept of resilience arises as a necessary perspective from which to analyse what course of action to take. Resilience
refers to the capacity of a system to absorb change, but also to adapt and develop in face of those changes. Resilience thinking has recently permeated the sphere of
legal studies, and the two fields have been interested in exploring the impact they have on one another. To explore this interaction further in the context of the
management of the oceans, the present paper looks at areas beyond national jurisdiction (ABNJ) as a socio-ecological system. It argues that the law can be a tool for
improving the resilience of a system, but that it must, for that purpose, be able to ensure at least some adaptive capacity. In light of the upcoming, consolidated
regime for the sustainable management of biodiversity beyond national jurisdiction (BBNJ) through the development of an internationally legally binding agreement
on the topic, and considering the uncertainty surrounding our knowledge of ABNJ, this paper suggests to look at the BBNJ agreement from the perspective of
resilience thinking. The paper explores how this perspective could bring new insights to the development of the BBNJ agreement, as well as the emerging literature
linking law and resilience.

1. Introduction

In search for sustainability of the oceans, the concept of resilience
arises as a necessary perspective from which to analyse what course of
action to take. Resilience is the capacity of a system to absorb change,
but also to adapt and develop in face of those changes. This is some-
thing “essential for the sustainability discourse” [1], which also aims to
maintain and/or adapt the capacity of natural capital, impacted by
various pressures such as climate change and exploitation from human
activities, to a level which ensures their non-exhaustion. A concept
originating from natural sciences, resilience has in the past decades
raised the attention of social sciences scholars, who have discussed its
applicability to socio-ecological systems, triggered by the inter-
connectivity and interactions between ecological systems and the socio-
economic system [2].
Resilience thinking has recently permeated the sphere of legal stu-

dies, and the two fields have been interested in exploring the impact
they have on one another [3]. In fact, research linked to the resilience
of socio-ecological systems has a normative dimension, as it “seeks to
identify factors that enhance the resilience of such systems” [4]. This
normative function is shared by the legal discipline, which, through the
development and implementation of rules, principles, norms, standards
and structures, aims at regulating the behavior of actors and func-
tioning of processes shaping the same socio-ecological systems. The

relationship between law and resilience is therefore two-faceted: the
normative dimension of law has the capacity to influence resilience,
and, conversely, the need for resilience affects the development and
implementation of legal structures.
Resilience can be achieved through adaptive strategies. These stra-

tegies are prone to the use of various governance measures rooted in
polycentricity, multimodality and scalarity, a wide variety of actors,
iterative processes and feedback loops [5], which ensure the flexibility
required to adapt and transform. For example, review processes allow
for measures to be reassessed in light of new knowledge, and an
iterative decision-making would ensure a possibility for these reviewed
measures to be adopted and implemented accordingly. Similarly,
having the possibility to rely on different instruments, of different
legally binding force and of different nature, creates a variety of reg-
ulatory possibilities that can accommodate different elements of a
system. A legal structure that would ensure such features would act as a
catalyzer for adaptability and help the socio-ecological system it reg-
ulates, through the regulation of human behaviour, to be more resilient
to changes occurring over time and across scales (e.g. global vs local).
Additionally, without losing sight of its function as an agent for stability
and predictability [6], the law must itself be adaptive to provide a legal
framework that evolves and transforms to remain a relevant manage-
ment tool for the system it regulates. In other words, the law is also a
system in itself that must display resilience, through adaptability and
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transformability.
To explore adaptability further in the context of the management of

the oceans, this paper looks at areas beyond national jurisdiction
(ABNJ) as a socio-ecological system. It argues that the law can be a tool
for improving its resilience, but that it must, for that purpose, present
features of adaptive strategies. In light of the upcoming, consolidated
regime for the sustainable management of biodiversity beyond national
jurisdiction (BBNJ) that is currently being negotiated at the United
Nations (BBNJ agreement), and considering the uncertainty sur-
rounding our knowledge of ABNJ, this paper looks at the BBNJ agree-
ment from the perspective of resilience thinking. It explores how this
perspective could bring new insights to the emerging literature ad-
dressing the link between law and resilience. To do so, this paper fo-
cuses on four resilience factors and conditions listed by Ebbesson [7],
complemented by criteria for analyzing resilience and adaptive capa-
city of legal instruments identified by Soininen & Platjouw [8], to
analyse the adaptive capacity of the BBNJ agreement and provide op-
tions to strengthen such capacity. This analysis is opportune con-
sidering the significant steps towards the development of the BBNJ
agreement to be expected in the upcoming year.
This paper first considers the framework of resilience research, from

its origins in the field of ecology to its expansion to the social sciences.
It further looks at the role adaptive strategies plays to ensure resilience
of socio-ecological systems, as well as the relationship between resi-
lience thinking, adaptive strategies and the law (section 2). Then, sec-
tion 3 maps out initial thoughts on how adaptive strategies have found
their way into the development of the BBNJ agreement and may be
translated into concrete measures to be included in its text. The paper
also explores the role that stakeholders could play to ensure the
adaptability and transformability of the regulatory and governance
framework for BBNJ and, consequently, foster its resilience. Section 4
presents concluding remarks and additional thoughts for reflection.

2. Theoretical framework: resilience and adaptive strategies

2.1. Resilience: origins and characteristics1

Stemming from ecology research in the 1960s, it is in the seminal
work of Holling that the idea of resilience, which he defined as “the
persistence of relationships within a system and […] a measure of the
ability of these systems to absorb changes of state variables, driving
variables, and parameters, and still persist” [9], was studied in relations
to ecological systems more generally. Simply put, resilience was de-
scribed as the ability for a natural system to tolerate change [10]. After
expanding to the study of environmental interactions and environ-
mental management, resilience perspectives later broke the boundaries
of natural sciences and permeated the sphere of social sciences [11].
The influence of socio-economic and ecological systems on one

another became evident, especially in fields such as environmental
management. Socio-economic systems rely on ecological systems for as
basic things as daily survival (e.g. food, water), for larger economic
activities (e.g. fisheries), as well as for cultural and/or recreational
purposes. Conversely, ecological systems are impacted by the way
socio-economic systems use, regulate and manage them [12]. There-
fore, the resilience of the interlinkages between the two, referred to as
socio-ecological systems, also became a topic of interest in resilience
research. What also triggered interest in these systems is their com-
plexity; they are non-linear,2 emergent,3 multi-scalar, and uncertain,4

especially when dealing with natural resources [13].
As a result, resilience became a lens through which one would assess

not only the capacity of a system to maintain its functions, but also its
“capacity for renewal, re-organization and development” [14]. Resi-
lience thinking focuses on “strengthening the ability to deal with un-
certainties and surprises, rather than attempting to control nature” or to
maintain the state of a system at all costs [15]. This means that “resi-
lience provides for adaptive capacity” [16]; to be resilient, a system
needs to be persistent, adaptive and transformable [17]. While the
question of persistence is well acknowledged since it draws from initial
understandings of resilience perspectives, adaptability and transform-
ability are increasingly the subject of further consideration in the re-
silience research. The present paper takes part in such exploration and
addresses these two components in further details in the following
section.

2.2. Adaptability and transformability: the main features of adaptive
strategies

It is important to mention that this paper considers adaptability and
transformability as being two sides of the same coin. While adaptability
refers to the “capacity of actors in the system to manage change so as to
maintain the system within sustainability boundaries” [18] through
common action, transformability goes a step further, by relying on this
collective action “to create fundamentally new […] systems” [19]. This
is why the two characteristics are dealt with together, as two facets of
adaptive strategies.
The literature addressing adaptive strategies and resilience identi-

fies a set of common variables. First, adaptive strategies rely on an
iterative, as opposed to a one-time, decision making process [20].
Second, they are “built around a continuous process of monitoring the
effects of decisions and adjusting decisions accordingly” [21]; hence, it
commits to learning over time [22]. Further, more particularly to assist
socio-ecological systems and common pool resources in facing changes,
a context relevant for our assessment of the BBNJ process, Ebbesson
summarizes his findings on resilience and adaptive capacity in four
factors and conditions:

1. Flexibility in social systems and institutions to deal with changes.
2. Openness of institutions so as to provide for broad participation, not
least in local decision-making and administration.

3. Effectiveness of multilevel governance.
4. Social structures that promote learning and adaptability without
limiting the options for future development [23].

The first criterion refers to flexibility both in the nature of rules and
principles forming the regime and in decision-making procedure (e.g.
through permits and authorizations which can be reviewed periodi-
cally, or through general review procedures) [24]. The second and third
criteria refer to the participation of all ranges of actors, and their ef-
fective involvement at different levels (i.e. local, national, regional,
global). The last element denotes the “open-minded” nature of the
processual transformation.
Similarly, Cooney and Lang [25] observe characteristics that act as

guiding concepts for the management and governance of systems
characterized by uncertainty and complexity. Among them, the notion
of learning is reiterated as “a necessary part of any response to perva-
sive uncertainty and systemic unpredictability.” [26] Further, mon-
itoring and feedback loops become a necessity when coupled with
iterative decision-making processes [27]. Finally, pluralism encourages

1 This section is based on the literature review made in Folke (2006).
2 Processes to which linear responses, i.e. identifying the problem, assessing

the problem, planning the response, make a decision as to this response, and
implement it, are normally inadequate.
3 The emergence of behaviors stems from the interactions of the different

parts of the systems, behaviors that could not have been foreseen within one

(footnote continued)
part of the system alone.
4 Uncertainty comes from data gaps, but also from indeterminacy, i.e. the lack

of a determined end point.
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decision-makers to rely on multiple sources of knowledge, but also on
multiple forms of regulation.
Although adaptive strategies and resilience should not be con-

sidered as a panacea, they have a great potential for understanding the
cross-cutting and transboundary realities characterizing socio-ecolo-
gical systems and finding appropriate methods for their management
[28]. Different governance mechanisms can be used to embrace resi-
lience thinking and pursue adaptive strategies, and law can be one of
them. It is to be asked, however, how the law, an agent for stability and
predictability, can ensure the adaptability required to keeping up to
speed with changing, fluid phenomena, while ensuring that the results
stemming from its application translate into meaningful mechanisms
for resilience in the field.

2.3. Resilience, adaptive strategies and the law

Law and resilience are interrelated: to ensure the resilience of the
socio-ecological system it wishes to regulate, and therefore the capacity
of such a system to adapt and transform, the law must ensure adaptive
strategies by itself showing adaptive capabilities. This paper recognizes
that law plays “an essential stabilizing function by aspiring to provide a
consistent and comprehensive response to challenges” [29]. It also ac-
knowledges that it would be exaggerated to only perceive the law as a
static mechanism; it is indeed capable of flexibility through, for ex-
ample, legal interpretation or through informal law-making (e.g. Codes
of conduct, Plans of action, etc.) [30]. However, in order to be able to
provide consistent and comprehensive responses to the complexity of
the management of natural resources, the law needs to be revisited, re-
thought, so that it can provide not stability at all costs, but stability
adapted to changing circumstances. As underlined by Langlet and
Rayfuse, “[a] central challenge to successful marine governance is thus
the need for legal structures capable of providing both stability and a
high degree of flexibility and responsiveness to changes both in natural
ecosystems and in our understanding of those systems, as well as the
human behaviour that affects those systems.” [31].
Relying on the model of adaptive law developed by Arnold and

Gunderson, which revolves around goals, structures, methods and
processes of the law,5 Soininen and Platjouw have identified criteria to
conduct a “systematic and analytical review of law's resilience and
adaptive capacity” in an attempt at exploring “what adaptive law would
look like.” [32] These criteria analyse [33]:

1. the substance of the law (goals and “discretion to adjust manage-
ment in light of new […] knowledge”);

2. procedural aspects of the law (iteration, increasing of knowledge
and cross-cutting approaches);

3. the choice of regulatory instruments (direct regulation, but also
other instruments of different legal binding force or different
nature);

4. enforcement measures (specific obligations, sanctions in case of
non-compliance); and

5. the cross-cutting criteria of coherence among all elements.

As a matter of fact, features of adaptive law and elements of flex-
ibility are not unfamiliar to the international legal field, and char-
acterize, to some extent, the structure of many of its regimes, including

environmental law and the law of the sea, the two main legal regimes
linked to the BBNJ process.6 The way these regimes have been shaped
through the reliance on these features of adaptive law and elements of
flexibility sheds light on how they could further be developed and
adapted, and on how they could be used to steer actors' behaviors
within the regime. Although the law normally ensures stability and
changes slowly, this paper argues that it can be the vehicle of adaptive
strategies.

3. Analysing the adaptive capacity of the BBNJ agreement

It is now widely acknowledged that the resilience of marine biodi-
versity to environmental changes and anthropogenic activities is cur-
rently under pressure. One of the reasons for the vulnerability of bio-
diversity in ABNJ is that the legal, regulatory and governance
framework applying to ABNJ has not kept up with the continuing and
emerging human activities, the interconnectedness of such activities
and their impacts on the marine environment. Not only are some re-
gions or marine living resources not covered by any regulatory frame-
work, but some existing mechanisms, that have the potential of leading
to successful sustainability performances, are just starting to be im-
plemented or have not yet been implemented [34]. Further, no global
coordination mechanism exists, which has led to a lack of harmoniza-
tion and cooperation in the measures undertaken by various States,
international organizations, and other global and regional stakeholders
operating in ABNJ [35].
The BBNJ process was launched to find durable solutions in order to

fill these gaps [36]. This process has been – and continues to be – at the
heart of the development of the law of the sea and environmental law
[37], but also of oceans governance and management [38] and science
[39]. The start of the negotiations at the Intergovernmental Conference
(IGC) in September 2018 has breathed new life into the process, re-
sulting in concrete discussions for the development of the agreement.
The President's aid to negotiations document [40], which was published
in January 2019 and lays out different options for the formulation of
the treaty text's provisions, was discussed during the second session of
the IGC in March/April 2019. This meeting provided the basis for
concrete, text-based discussions, which were streamlined by the pre-
sident of the conference in the Draft text of the agreement [41] pub-
lished in late June 2019. These treaty text options are meant to struc-
ture the negotiations at the third session of the IGC in August 2019.7

At the moment, three elements must be mentioned when reflecting
upon the design of the agreement [42]. First, the agreement must ad-
dress four issue-areas [43] of a different nature, which might require
different regulatory responses. Second, since the agreement will take
part in an existing network of global, regional and sectoral structures, it
should “not undermine existing relevant legal instruments and frame-
works and relevant global, regional and sectoral bodies” [44]. Finally, it
must be kept in mind that specific sectoral activities, e.g. fisheries, are
currently excluded from the BBNJ negotiations; since these activities
have a major impact on marine biodiversity in ABNJ, it will be neces-
sary to find mechanisms to ensure coherence between existing struc-
tures and the new agreement.
Considering the realities characterizing BBNJ and the negotiations

process, how could the BBNJ agreement be resilient to complexity and
change, which could then help make the marine environment more
resilient? From the outset, it is worth mentioning that although the
negotiations surrounding the development of the BBNJ agreement do
not currently include direct discussions for adaptive goals or mechan-
isms to ensure adaptability, resilience thinking and related concepts are
not completely foreign to the process. In fact, the Draft text does refer to

5 Adaptive goals recognize the need for various forms of resilience, of both
social and ecological systems, but also socio-ecological ones. Adaptive structure
is based in polycentricity, where multiscalar and multimodal/pluralist re-
sponses are sought, through a multiplicity of actors. Adaptive methods refer to
flexibility in decision-making. Finally, adaptive processes focus on iteration,
feedback loops and regular monitoring and review mechanisms. While de-
scribed as four distinct elements, these features should also be considered as
overlapping, and one should not ignore the interactions that exist between them
to form an integrate adaptive model for the law.

6 Some examples are discussed in section 3.
7 For more information on the IGC, see https://www.un.org/bbnj/(last ac-

cessed 3 May 2019).
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ecosystem resilience to stressors [45], adaptive management [46], the
possibility to adapt to evolving regional needs [47], uncertainty [48],
and review mechanisms.8 However, complexity, which forms one of the
basic characteristics of socio-ecological systems, has so far not been
included in the suggested options for the instrument's text. For the in-
strument to fully integrate the needs of the system it is aiming to reg-
ulate, it needs to first acknowledge the nature of such a system: an
interrelation between ecological and social factors, translating in a
complex, nonlinear and uncertain process.
How could the instrument include references to these concepts and

be built around mechanisms that promote their embodiment into con-
crete and efficient measures for adaptability? The present section pur-
sues the exploration of how adaptive components have found their way
into the legal structure of the BBNJ process, and looks at selected ele-
ments ensuring flexibility, adaptability and transformability in the de-
velopment of the agreement, as well as its implementation. The dis-
cussion presents options that are already on the table, and alternatives
that could be envisaged.

3.1. Flexibility to deal with changes

The first resilience factor refers to the flexibility of systems and
institutions to deal with changes. Flexibility recognizes that there is no
“one size fits all” [49] for the context at hand, and it must exist at the
level of both procedural and substantive law [50].
First, flexibility related to the substance of the instrument, i.e. what

is managed and who is regulated [51], can be achieved through the
goals of the instrument, identified by Soininen and Platjouw as one
factor to be assessed for measuring its adaptive capacity. The BBNJ
agreement does aim for adaptive goals. The dual objective of the
agreement, the conservation and sustainable use, integrates both the
notion of preservation of the marine environment and that of the re-
sponsible exploitation of its resources. This ensures poly-resilience [52];
while conservation/preservation normally favours the resilience of
ecological systems, sustainable use tends to give priority to socio-eco-
nomic systems. Having both notions form part of the aims of the
agreement ensures a balance between the various components of the
socio-ecological system that the BBNJ represents, and therefore
strengthen its resilience. While these goals are broad and, as just
mentioned, have the potential of encompassing not only legal con-
siderations, but also environmental, economic and social ones [53],
they should be complemented by narrower and more specific goals,
which would target considerations of one field only. The development
of specific goals can be expected at a later stage of the process, once
delegates start negotiating the actual text of the agreement.
Further, substantial flexibility can be translated by the inclusion, in

the legal text, of what Ebbesson calls “open-textured rules” [54]. Such
rules can take the form of principles and/or goal-oriented norms.
Principles normally prescribe a certain conduct, but do not dictate the
result. They can also form the basis upon which more specific legal
obligations are developed. Goal-oriented norms, for their part, establish
the result to be reached, but not the way to get there, leaving it up to
the discretion of actors to undertake relevant measures according to
their capabilities. As a matter of fact, “open-textured rules” are ad-
vantageous for allowing more responsiveness to changes, and to ac-
commodate a plethora of actors who have different resources, strengths
and weaknesses [55].
In the context of the BBNJ, one adequate way of including in the

agreement general principles and principles applicable to each issue
areas would be through a general provision. It is currently the model
followed by the Draft text [56]. This approach has been chosen in the
Fish Stocks Agreement [57], and it has the advantage of being directly
included in the text instrument, which bears full binding authority.

Such general provisions under the BBNJ agreement could be com-
plemented by specific guidelines, possibly within an annex, on how to
achieve these principles. Although there is general consensus on the
nature of these principles for ABNJ, which borrow from the IUCN high
seas principles [58], the discussions have so far lacked any elaboration
on how these principles could be operationalised [59], which is also a
weakness identified in relation to the article on general principles in the
Fish Stocks Agreement.
Although the normative content of the agreement presents some

flexible elements, this by itself is not enough to cope with complexity if
it is not coupled with a flexible procedural and institutional design
[60]. One way of achieving procedural flexibility is through the use of
review mechanisms. Such mechanisms allow for a periodical or regular
revision of measures and management tools, and is open to the possi-
bility of adjusting management/decision-making in light of new (sci-
entific) knowledge [61]. This is to ensure that the measures and tools
chosen under the instrument are still effective in achieving the objec-
tives for which they were initially established [62]. For example, re-
view mechanisms within the BBNJ instrument could be mandated to
look into the revision of the size, location and/or management of area-
based management tools (ABMTs), marine protected areas (MPAs) and
other tools, so that they are still relevant for the goal sought by the
agreement, i.e. the conservation and sustainable use of BBNJ, based on
the latest scientific evidence on changes to high seas biodiversity, po-
tentially assessed within a technical body. Further, review mechanisms
do not only ensure that new knowledge is taken into consideration, but
also identify other concerns and gaps that need to be addressed [63]. In
that sense, if the legal instrument includes mechanisms for review, it
acts as a tool to support adaptability. Ensuring that the management of
ABNJ is adapted according to new knowledge is also a step forward in
safeguarding the resilience of the agreement, and to confirm that the
instrument remains relevant in regulating the system.
The current BBNJ negotiations have so far been opened to the in-

clusion of review mechanisms in the agreement, which are suggested in
relations to most issue areas. For example, the Draft text suggests “[r]
eviewing the needs and priorities of developing States Parties in terms
of capacity-building and transfer of marine technology, including the
support required, provided and mobilized, and gaps” [64]. Further,
ABMTs should be open to periodical review [65], and so should the
content of environmental impact assessments (EIAs) [66].
Yet, reviews are really meaningful only if they are conducted by an

independent body and/or according to objective, pre-established cri-
teria. They are also relevant only if there are methods in place to act
upon the results stemming out from them; indeed, if changes need to be
made, but there are no ways of undertaking them, adaptability cannot
be ensured. As a point of comparison, the review procedures established
to make regional fisheries management organizations (RFMOs) more
accountable for the improvement of their performance and the har-
monization of their practices are often criticized. Not only are these
review procedures undertaken on a voluntary basis,9 but in practice
RFMOs rely on criteria they have established themselves, even if cri-
teria have been established for the conducting of the assessment [67].
Further, it is often the case that, even if an assessment is conducted, no
measures will be undertaken following the conclusion of the perfor-
mance review, and, because of the soft-compliance nature of the as-
sessments, RFMOs will not face any consequences [68]. Changes in
RFMOs practices therefore result mostly from international pressure
[69]. More specifically for tuna RFMOs, the implementation of regular
performance reviews seems to be lacking [70] even if it was re-
commended by the Kobe process, a process seeking to harmonize the
practices of tuna RFMOs through the sharing of information and

8 On references to review mechanisms in the Draft text, see section 3.1.

9 Except for the South Pacific Regional Fisheries Management Organization
(SPRFMO), which has included it in its constitutive instrument that a perfor-
mance review must be done every 5 years.

C. Blanchard, et al. Marine Policy 108 (2019) 103612

4



experiences to fulfil their functions. Although most RFMOs have un-
dergone at least one assessment procedure [71], the Kobe process has
not been strongly active in recent years, and ensuring the effectiveness
of this oversight mechanism is a challenge.10 Such weaknesses should
be avoided in the BBNJ agreement.
There are so far no fleshed out suggestions in the BBNJ text options

on how to guarantee that relevant actors act upon the results of review
mechanisms. This could however be explained by the fact that it will be
left for a later stage and/or will fall under the competence/mandate of
one or several specific bodies. For example, review of management
tools according to new (scientific) knowledge could be undertaken by a
technical/scientific body, while ensuring that parties act upon the re-
sults of reviews might be left to a future compliance committee.
Review mechanisms allow the taking into consideration of constant

monitoring [72] and renewal and/or increase of knowledge in decision-
making. In that sense, they include feedback loops, i.e. adapting an
element on the basis of the learnings stemming from monitoring, con-
trol and evaluation of said element, which is another way of working
towards adaptability [73]. This can be accommodated only through a
decision-making process that is “flexible to changing circumstances”
[74] by being open to iteration. This is ensured through appropriate
institutional design, another criterion for adaptability in procedure
which relates directly to the flexibility of structures and institutions.
The Draft text suggests that the effectiveness of the implementation

of the instrument itself, as well as the adequacy and effectiveness of its
provisions, are to be reviewed through a conference [75]. A similar
process of review conference exists in the Fish Stocks Agreement [76].
Since the Agreement came into force in 2001, the review conference has
only met three times (2006, 2010 and 2016), and seem to have the
limited role of highlighting progresses and weaknesses, and of adopting
recommendations on how to improve the instrument's implementation.
However, the same recommendations to improve the same weaknesses
seem to come back on the table from one conference to another, see-
mingly underlining that although the same weaknesses persist, the re-
view conference does not have the power to make any decisions or
adopt any measure to function otherwise [77]. A similar review process
exists under article 154 of the UN Convention on the Law of the Sea
(UNCLOS) to assess how the international regime of the deep seabed
has operated in practice. Although it provides for a review process
every five years after the entry into force of the Convention, it has taken
place only once, in 2016 [78]. Facing the rapidity of the changes im-
pacting ABNJ, a review conference modelled on the Fish Stocks
Agreement, which does not have any clear decision-making power, or
one modelled on article 154 of UNCLOS, which does not occur as es-
tablished by law, would not be efficient. Not only do reviews need to
occur more frequently, but a review body must be mandated to make
decisions that have a direct impact on the functioning of the instrument
and its related structures. Other fora to conduct reviews must therefore
be envisaged.
This is why a model based on yearly meetings of a Conference of the

Parties (COP) would be more appropriate. The role of a COP is also
important in ensuring flexibility, as a conference that meets regularly
can also be a forum for adopting decisions that complement existing
instruments [79]. The role of COPs indeed ensures a “continuous in-
teractional processes”, an alternative form of law-making that allows
for “[overcoming] the constraints of the consent requirement” [80]. In
that sense, setting up a COP for the BBNJ agreement would follow the
model established under other conventions for environmental protec-
tion. This is for example the case with the UN Framework Convention
on Climate Change (UNFCCC) [140] and the Convention on Biological

Diversity (CBD) [141], which meet yearly and once every two years
respectively. For example, the Jakarta Mandate on the conservation and
sustainable use of marine and coastal biodiversity adopted by the COP
of the CBD [81], committed the CBD to goals that specifically target the
marine environment.11 Similarly, the COP of the UNFCCC adopted in
2018 the rulebook, the operating manual containing the rules and
guidance required for Parties to implement the Paris Agreement [82].
Regular meetings of a BBNJ COP are therefore necessary for the peri-
odical monitoring of existing engagement and for debating the need for
further developments. Following a similar model as environmental
treaties could also send a message as to the nature of the agreement
being an instrument for environmental protection. Decisions-making
under a COP on what to do when a new issue arises also seems more
efficient than triggering an official amendment of the agreement.
However, COPs can present characteristics that are not always ef-

ficient for decision-making, which the BBNJ COP could avoid. For ex-
ample, most COPs function on the basis of consensus, and this can slow
down and even block the process of adopting measures that are
meaningful and have “some teeth”. To find an alternative to consensus,
this paper suggests that a decision-making procedure based on the one
adopted for example by the South Pacific Regional Fisheries
Management Organization (SPRFMO) could be chosen. Article 16 of the
SPRFMO Convention [83] mentions that if “all efforts to reach a deci-
sion by consensus have been exhausted”, decisions on substance “shall
be taken by a three-fourths majority” while decisions on questions of
procedure would require a simple majority. A similar decision-making
procedure is also followed by the Western and Central Pacific Fisheries
Commission (WCPFC) [84]. If a COP is to be chosen as part of an in-
stitutional structure that would ensure adaptability in decision-making,
it should be empowered with the means to do so, and an option for a
vote in case of a dead-end in reaching consensus might be an adequate
option. Reaching the political support for the inclusion of such me-
chanisms might however prove to be a challenge.
Further, a COP established under the BBNJ agreement will most

probably be coupled with a scientific and/or technical body. Such a
body could meet more regularly and could be mandated to adopt spe-
cific decisions of a more technical nature. It could draw some inspira-
tion from the existing similar mechanisms under other conventions,
such as the Subsidiary Body on Scientific, Technical and Technological
Advice (SBSTTA) of the CBD, which invites contribution from non-
governmental organizations (NGOs), and ensures cooperation with re-
levant international, regional and national organizations [85]. The
BBNJ scientific and technical body could be composed of government
focal points and interested representatives of international/regional
organizations, while making sure it remains scientifically focused. If
possible, the body should be composed of experts from different fields,
where a global list of experts could be established for each country,
drawing from the selection procedure of the Consultative Group of
Experts under the UNFCCC [86]. The body could then establish ad hoc
expert working groups on selected issues to be worked on by the no-
minated experts [87]. They could report back to the body, who would
validate the recommendations made before forwarding them to the
COP. These recommendations should also include options and alter-
natives [88]. There could further be nominations of experts from sta-
keholders, to make sure that the recommendations have a scientific
priority rather than a political one.
On that aspect, the Intergovernmental Science-Policy Platform on

Biodiversity and Ecosystem Services (IPBES) could be a possible ex-
ample on how to involve stakeholders in the operation of the agree-
ment. The IPBES has an open registry of stakeholders, open to “any
individuals or organizations who can benefit from or contribute to the

10 The Common Oceans ABNJ Programme of the Food and Agriculture
Organization has a component that has looked into bringing the tuna RFMOs
together to try to revive the process, see generally http://www.fao.org/in-
action/commonoceans/en/.

11 Indeed, biodiversity specifically in the context of the costal and marine
environment are not discussed at length in the Convention. The Jakarta man-
date completes the CBD in that field.
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implementation of the IPBES work programme, or who can motivate
others to do so.” [89] Although the network of stakeholders under the
IPBES is a self-organized initiative [90], a formal recognition of sta-
keholders involvement by the BBNJ scientific and technical body, si-
milarly to what has been done by IPBES [91], could give them the
tribune necessary for their input to officially have a voice in the process.
In fact, the possibility to receive and address external inputs on current
or new topics from a wide range of stakeholders would constitute an
additional element of flexibility provided by this structure. This could
help bring and strengthen scientific expertise from the outside, also
from developing countries.
It would be surprising, following the current discussions, if the de-

cision-making and the scientific and technical bodies were not created
under the instrument. It is mostly their exact structure and mandate
that remains to be agreed upon. We must also include other structural
elements for flexibility, in regard to both the content of the agreement
and its implementation. For example, the instrument must be open to
spatial flexibility to adapt to changes in the ecosystem, e.g., fish stocks
moving, hotspots of biodiversity changing, or to new science in regard
to e.g. species migration routes. Further, the instrument must be open
to temporal flexibility, through mechanisms that would enable the
option of reacting quickly when new science becomes available, such as
to protect a seamount or species.

3.2. Openness of institutions allowing for broad participation

Complex and multi-scale situations require “embrac[ing] a diversity
of knowledges and values.” [92] Engaging a variety of relevant stake-
holders allows for their interests to be considered holistically, and re-
flected in the quality and durability of environmental decisions [93],
hence contributing to adaptiveness and resilience [94]. It is thus im-
portant to involve stakeholders as early as possible and throughout the
process [95].
This is why a resilient and adaptive structure relies on the in-

volvement of a broad variety of relevant stakeholders. In the context of
the BBNJ, these include States themselves, but also international or-
ganizations or instruments working at the global level (e.g.
International Maritime Organization (IMO), International Seabed
Authority (ISA), Food and Agriculture Organization, UN Environmental
Programme, CBD) and/or regional/sectoral level (e.g. RFMOs, Regional
Seas Programmes). At the non-State level, relevant stakeholders in-
clude, but are not limited to, non-governmental organizations and civil
society, the scientific and academic community, the private sector, and
local, coastal and indigenous communities [96]. It is important to
identify the relevant stakeholders to identify and assess their needs and
interests, to better accommodate them in the agreement [97].
Further, this openness to broad participation needs to take place at

different stages of the process. The BBNJ process has already shown
some openness by allowing international organizations and NGOs to
not only attend the PrepCom and IGC meetings as observers, but also by
allowing them to make interventions [98]. Moreover, data and
knowledge gathering shall incorporate the knowledge of local users
[99] and indigenous communities [100]. This has been an issue
strongly defended mostly by small island developing States in the BBNJ
context [101]. Finally, the review mechanisms described above should
also be open to input from all relevant actors [102]; this ensures con-
tinuity in the participation of stakeholders. In any case, the in-
stitutionalisation of stakeholder participation should be sought to en-
sure long-term inclusion of broad participation [103].
Stakeholders could be invited to provide different sorts of input,

from simple communication and information sharing to co-decision and
co-production of results,12 where the decision-making power is shared

among all stakeholders [104]. While it is not to be expected that all
stakeholders would be allowed to actively participate in decision-
making, as the implementation of the agreement would be State-driven,
non-State stakeholders should still be strongly encouraged to submit
and share data and information, for example through a clearing-house
mechanism [105], to participate and intervene in different fora, such as
the COP, the scientific and technical body, or even in ad-hoc working
groups that could eventually be created as support structures to the
main bodies. They could also be given the opportunity to submit pro-
posals for MPAs and other ABMTs, or at least to be consulted in the
process leading to the preparation of such proposals [106]. The
agreement should provide a platform where as many levels of en-
gagements as possible are open to stakeholders.13

3.3. Effectiveness of multilevel governance

Multilevel governance entails that governance structures are poly-
centric, meaning that they are based on multiple centers of agency and
authority [107], from within governmental spheres (State, regional,
local, etc.), but also outside (i.e. private sector and civil society), which
overlap, but are also complementary [108]. Polycentricity further refers
to a system that relies on responses based on multimodality or pluralism
(the use of multiple modes or methods for achieving a certain objective,
“a versatile choice of policy instruments” [109]), multiscalarity (orga-
nizations at all institutional levels (local, regional, national, global) and
on their horizontal and vertical interactions [110]), and a multiplicity
of actors.14 In situations marked with complexity like the management
of natural resources and the environment, and in situations where di-
verse values, cultures, norms and politics coexist – a situation particu-
larly true at the international level – polycentricity is a way to connect
different perspectives.
While there is benefit in polycentricity, it must be acknowledged

that fragmentation of processes and institutions has been an ongoing
problem for the management of the oceans. The number of agencies and
institutions operating, often in silos, within different sectors and regions
has prevented a holistic management of ABNJ. Yet, this can be miti-
gated by reinforcing the integration of these processes, agencies and
institutions. Integration is primordial to enable cross-sectoral coopera-
tion, but also cooperation across scales, and help develop and
strengthen coalitions [111]. Integration further offers a response to the
negative impacts of fragmentation. The fragmentation of the law
through creation of new instruments and structures is not always bad; it
illustrates the will to address specific issues. It however becomes a
problem when these instruments and structures do not communicate
and evolve in parallel. Integration therefore creates a space for dialogue
and for building connections, which ensures coherence, identified by
Soininen and Platjouw as being an essential element of adaptive ca-
pacity [112].
Multilevel governance is not novel to the BBNJ process; in fact, the

importance given to the requirement not to undermine existing struc-
tures [113] shows that the agreement's interaction with other instru-
ments, frameworks and bodies will be at the forefront of the agree-
ment's development and functioning. What is expected to be
strengthened under the agreement, however, is the integration,

12 The levels of stakeholder engagement, from least involved to more in-
volved, are as follows: Communication: sharing of information and knowledge,

(footnote continued)
Consultation: gather views, comments and perceptions from stakeholders,
Participation: stakeholders take part in processes, however with limited deci-
sion-making power, Representation: structural level of engagement, to develop
collective choices, Partnerships: collaboration between stakeholders, joint
agreements, Codecision and co-production: shared powered amongst stake-
holders involved.
13 The example of stakeholder engagement from the IPBES discussed above,

see section 3.1, could serve as an example for the BBNJ ILBI.
14 This element overlaps with the question of broad participation and stake-

holder engagement discussed in section 3.2.
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cooperation and coordination in ABNJ [114]. The agreement should
therefore include substantive provisions to ensure that such connec-
tions are facilitated and encouraged. Many options are already on the
table [115], but it is how they are going to be operationalised that will
be relevant for measuring the instrument's adaptive capacity.
One way of ensuring this cooperation within the BBNJ agreement is

to promote cross-sectoral and cross-regional cooperation. The BBNJ
agreement can create the conditions and practical arrangements for
effective cross-sectoral and cross-regional cooperation, coordination
and action through establishing global rules and standards, ensuring an
appropriate distribution of competence between the global level and
the regional and/or sectoral levels, and applying “the right mix of
flexible and supportive provisions that can be tailored to the needs of
particular regions and sectors' [116]. In a process taking place at the
global scale for example, regions themselves can be stakeholders. The
respective actions, expertise and experiences of these local or regional
stakeholders can be relied upon to underpin the development of the
global process, and so would the networks created within and amongst
regions. In this respect, the regional level can underpin global standards
by ensuring that they are adapted for practical implementation and also
by establishing standards that go beyond the globally agreed ones
[117].
Multilevel governance also allows for more flexibility in finding

mechanisms adapted to the kind of system the BBNJ instrument is
trying to regulate. In fact, each issue area [118], each region, each
sector might be subject to different tolerance to different stressors, and
must therefore rely on different management strategies to ensure resi-
lience [119]. While the draft text does make several references to the
necessary cooperation and coordination with relevant regional and
sectoral bodies [120], or even the creation of such bodies [121], the
institutional design of the instrument will have to reflect the need for a
variety of management strategies. As discussed above, the instrument
should make a direct reference not only to the usefulness of regional
mechanisms, but to the necessity for the regional and global levels to
work together. It could even suggest the creation of regional compo-
nents of global sectoral bodies. If these measures/bodies are coupled
with clear obligations to cooperate, at the intra- and inter-levels, and if
they are coupled with some sort of oversight mechanism or guidelines,
then coordination will be facilitated, and a multilevel governance of
ABNJs will contribute to the flexibility of the management of these
areas and, consequently, the adaptability of such management.
These different management strategies could also be promoted by

the pluralism embedded in multilevel governance, through instruments
and measures stemming from different fields. This suggestion also takes
place within the discussion on the concept of smart mixes, which rests
on “the idea that the combination of regulatory instruments and actors
is often more effective than a single instrument, and that instruments
can be complementary.” [122] This helps combining strengths, and
compensating for weaknesses, of various instruments [123]. This also
ensures the adaptive capacity of the regulatory framework. Smart mixes
also advocate not only for mixes of instruments, but also mixes in level
of governance [124]. This reaffirms the importance of ensuring a dia-
logue and a cooperation between regional initiatives, but also between
regional and global initiatives, as discussed previously.
To follow such an approach, it could be necessary for the BBNJ

agreement to consider including and/or referring to other forms of
regulation. For example, economic measures, such as market-based in-
struments/measures [125], and voluntary measures, which “are con-
sidered crucial complements to the policy mix, in addition to direct
regulation” [126] could be envisaged. This would entail including pro-
visions that not only deal with the relationship with other instruments
[127], but that specifically underline the necessity for the agreement to
be complemented by other mechanisms. In the end, it is a mix of dif-
ferent regulatory mechanisms, whose functioning and interactions are
made coherent through integration, cooperation and coordination, that
will contribute to the adaptive capacity of the instrument.

3.4. Social structures that promote learning and adaptability

The necessity to promote learning and adaptability refers to the
necessity to learn over time and to rely on the recently acquired
knowledge and science not only to adapt, but also to provide guidance
to stakeholders involved [128]. A close relationship with science and
knowledge also allows for the socio-economic system to provide re-
sponses that are in line with what ecological systems require [129].
The BBNJ instrument must be rooted in a strong scientific basis, and

it must leave enough room to evolve and be modified according to the
scientific data available. In that sense, it allows for the “effective sci-
ence-policy advisory mechanisms to ensure that critical scientific
knowledge is communicated effectively.” [130] This is why the BBNJ
instrument must act as a gatherer of such information [131], and it
must encourage that this information is shared and used consistently.
The gathering and sharing of information could be achieved through

the clearing-house mechanism that is to be included in the instrument
[132]. This mechanism “shall consist primarily of an open-access web-
based platform [and] shall also include a network of experts and
practitioners in relevant fields”, and “shall serve as a centralized plat-
form to enable States Parties to have access to […] and disseminate
information” [133]. The question remains what sort of information
would be included in this platform. While the current suggestions seem
to attribute to the clearing-house mechanism a broad range of func-
tions, ranging from a simple repository of information (for example on
EIA reports or guidelines and technical methods on EIA) to being a
forum to facilitate international collaboration or enhance transparency,
it is uncertain whether information and data held by other States or
organizations, such as RFMOs, would be accessible through such a
platform. Fisheries15 are one of the main activities impacting biodi-
versity in ABNJ, and it has now become clear that fish as a commodity
per se will not be addressed under the instrument [134]. It is therefore
to be seen if and how the information RFMOs, as well as other orga-
nizations, possess will be made accessible under the data gathering and
sharing mechanisms of the instrument.
The promotion of learning can be achieved through monitoring and

review processes, and feedback loops. Not only do these mechanisms
allow for flexibility in how structures respond to changes, as discussed
above,16 but they also “facilitate the integration of new knowledge into
developing management practices.” [135] Reviews and feedback loops
then support the necessity of an iterative decision-making process,
when decisions are made repetitively and spread over time, then
countering a sense of finality [136]. The involvement of various sta-
keholders is normally necessary for the gathering of such information
and knowledge; not only can scientific expertise provide new knowl-
edge, but also decision-makers who adopt certain policy and manage-
ment plans, or the civil society and the private sector who also have
knowledge and information of their own linked to the positions they
promote [137].
Knowledge learning and sharing is therefore the resilience factor

that links together all elements of the analysis of the agreement's
adaptive capacity. Not only is ensuring learning in itself a goal to be
achieved, by collecting the relevant information upon which decisions
are made and management is undertaken, but it is also necessary to
ensure that these decisions and management are made and undertaken
in a way that takes into consideration the evolution and changes in the
complex socio-ecological system that BBNJ represents.

15 A distinction however needs to be noted between fish as a commodity,
which will most probably not be included in the agreement, and fish for the
purpose of genetic resources, which may very likely be tackled by the agree-
ment. Whether or not this will be linked to ‘fisheries’ or then to scientific re-
search will need to be fleshed out. A more elaborate discussion on the inclusion
of fisheries within the BBNJ process falls outside the scope of this paper.
16 See section 2.1.
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4. Conclusion

This paper has explored the adaptive capacity of the upcoming
BBNJ agreement, by assessing whether it has the potential of being an
adaptable and resilient instrument. The examples discussed above as
part of the four resilience factors illustrate how the structure of the
instrument itself as well as some of its substantive content could be
developed in order to become part of an adaptive strategy for the
regulation of conservation and sustainable use of BBNJ. Consequently,
by allowing its content to evolve over time and eventually be com-
plemented, the instrument would ensure that it is able to aptly respond
to the changes impacting ABNJ.
Although it is still too early to measure whether the BBNJ instru-

ment is indeed promoting resilience of biodiversity in ABNJ, we can for
the moment conclude that it shows some signs of adaptability. By re-
lying on a detailed list of broad principles, the instrument allows States
some leeway in modifying specific obligations over time. Several re-
views mechanisms will be included in the instrument's text, and the
discussions have shown signs of a strong will for knowledge gathering
and sharing, which contributes to learning and adapting over time.
Further, references to regional bodies point towards the inclusion of
structures operating at several levels of governance. The process is also
open to the participation of various stakeholders, as the attendance of
various representatives of international organizations and NGOs has
shown.
However, a weakness of the BBNJ negotiations is that discussions on

its text do not pay much attention on enforcement, on ensuring that
mechanisms are acted upon, that specific obligations are achieved and
that non-compliance is sanctioned. For example, if review mechanisms
are conducted, the instrument must ensure that results are taken into
consideration and relied upon for conducting changes and adaptation.
Multi-level governance needs to be embedded directly in the text of the
instrument, and mandates of these various governance structures need
to be defined clearly. Stakeholders might be welcomed in the negotia-
tion room, but it is still uncertain how the instrument will include and/
or interact with them. Since the instrument will target States, it might
have to be complemented by other instruments and mechanisms to
engage all relevant stakeholders to their maximum potential. In short,
most of the ingredients seem to be on the table, but it remains to be seen
how they will be used.
Suggesting an approach to law that favours flexibility triggers

concerns not only regarding the stability and predictability of the law; it
is also the law's legitimacy that is touched upon [138]. However, this
paper argues that flexibility and adaptability is not only possible but
also necessary for the BBNJ instrument – and international law more
generally – to fulfil its role as coordinator and integrator of various
issue-areas, scales, and sources of management and authority [139].
Through adaptive strategies, the goal is therefore to suggest making
hard law somewhat flexible.
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