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This article examines the scope and extent of port state jurisdiction in regard to marine
pollution and marine capture fisheries and looks at such issues as access to port, condi-
tions for entry into port, extraterritorial prescription, and in-port enforcement. One of the
arguments put forward is that the justifiability of extraterritorial port state jurisdiction
depends not only on an adequate jurisdictional basis, but also on the type of enforcement
action taken. Port state jurisdiction is gradually moving from a voluntary basis regard-
ing limited subject areas toward being comprehensive and mandatory through regional
and global arrangements. The notion of a “responsible port state,” a state committed to
making the fullest possible use of its jurisdiction under international law in furtherance
of not just its own rights and interests, but also those of the international community,
could play a key role in optimizing the use of port state jurisdiction (balanced by ap-
propriate safeguards) and achieving mandatory coverage through regional and global
arrangements.

Keywords fisheries, jurisdiction, marine pollution, port state

Introduction

Like land borders, seaports give access to the landmass of a state for persons and goods
and therefore are logical points of control for, inter alia, customs, immigration, sanitation,
and national security purposes. Ports also provide an opportunity for verifying if visiting
foreign ships comply with certain types of national or international technical standards or
if they have engaged in certain illegal behavior in the port state’s maritime zones, in the
maritime zones of other states, or on the high seas. The costs and difficulties of enforcement
at sea also mean that, despite its shortcomings, in-port enforcement is often the only option.

Port state jurisdiction clearly does not just serve the national interests, but can also fur-
ther the interests of the international community1 by, among other things, ensuring safety at
sea (maritime safety), marine environmental protection, and sustainable utilization of marine
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living resources; safeguarding marine biodiversity; and combating international terrorism.
For instance, illegal, unreported, and unregulated (IUU) fishing and illegal vessel-source
pollution on the high seas often have transboundary effects on species or the broader ma-
rine environment within the port state’s maritime zones. By complementing the flag state’s
responsibility over its ships, port states can make an important contribution to ensuring com-
pliance with international regulatory efforts.2 Flag states, (beneficial) owners and operators
that benefit as “free riders” or “flags of convenience” from the primacy of flag state juris-
diction and the consensual nature of international law can, through port state jurisdiction,
be deprived of competitive advantages created by lower operating costs and avoidance of
restrictions. The level playing field for maritime activities thereby promoted is an essential
component of, or even a prerequisite for, safeguarding many of the aforementioned interests
of the international community. However, if port state jurisdiction remains optional, it will
allow port states to benefit as free riders from the consensual nature of international law by
operating “ports of convenience.”

There are various incentives for operating ports of convenience. Visiting foreign ships
can be crucial for sustaining the local economy of the port, inter alia, through port fees, use
of port services (e.g., loading, off-loading, refueling, and resupplying), processing of cargo,
or linkages with transport on land. The importance of visiting ships also can go far beyond
the economy of the port, for instance, where the port state is heavily dependent on the import
of certain products. These incentives may lead to situations where internationally agreed
standards, like those adopted within the International Maritime Organization (IMO), the
International Labor Organization (ILO), or by regional fisheries management organizations
(RFMOs), are not vigorously enforced or not enforced at all so that a port can attract the
business of ships which have violated these standards.

One of the arguments in this article is that, subject to certain conditions, general inter-
national law allows port states to prescribe and enforce more stringent rules and standards
than those agreed to at the appropriate international level. However, due to the wide range
of potential repercussions, unilateral approaches by port states, even if in accordance with
international law, are not likely to be pursued unless a policy assessment of its overall cost-
effectiveness indicates that the expected benefits to the port state outweigh the expected
risks and losses.

Among the risks are that a state’s ports will become less convenient than those of
its neighbors. Global or regional uniformity in standards relating to maritime activities
therefore does not just contribute to a level playing field for such activities, but also for
ports.3 In addition, other states may pursue unilateral approaches by retaliation and thereby
affect an initiating port state in various ways, for instance, by restricting access to foreign
ports and markets of vessels flying its flag. A broader resort to unilateralism will also
undermine the effectiveness and credibility of competent international organizations such
as the IMO. Additionally, unilateralism may spread to, and trigger repercussions in, spheres
that are unrelated to maritime activities.

Nevertheless, a state may feel that the expected risks (losses) are outweighed by the
expected benefits; for instance, enhanced environmental protection, security, and sanitation
in its ports and also indirectly for its coasts and maritime zones. A unilateral approach
may also be aimed at stimulating progress within international institutions. However, more
stringent conditions for entry into port than those agreed to at the appropriate international
level may also be a guise for giving a state’s own industries, for example, the shipbuilding
sector, a competitive advantage. Moreover, by limiting access to ports, a state may use its
relative proximity to high seas fishing grounds to give its own fishing and supporting fleet
a competitive advantage.
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The focus in this article is mainly on port state jurisdiction respecting subject matter
within the competence of the IMO, ILO, and RFMOs. While there are no definitions of
“port state” or “coastal state” in the United Nations Convention on the Law of the Sea (LOS
Convention)4 or any other global instrument with universal participation, this article will
use “port state” in a broad sense encompassing prescriptive and enforcement jurisdiction
over the port’s own maritime zones (in its capacity as a coastal state) as well as in certain
situations over vessel activities on high seas and in the maritime zones of other coastal
states. The international law perspective of this article directs that the issue of interest is
port state jurisdiction over visiting foreign vessels.

Instead of the more limited focus on port state control (PSC), this article deals with
port state jurisdiction. The notion of PSC is best understood in light of the rationale of
the Paris Memorandum of Understanding (MOU)5 and other regional merchant shipping
PSC regimes modeled thereon, which were established to enhance vessel compliance with
internationally agreed standards by means of commitments by port authorities to carry out
inspections and to take predominantly corrective enforcement action (i.e., detention for the
purpose rectification) regarding visiting foreign vessels.6 These regional PSC agreements,
even though non-legally binding, contain savings clauses7 to ensure that nothing in them af-
fects the jurisdiction of a port state. Thus, a port state is not restrained from prescribing more
stringent standards than those internationally agreed or to take more onerous enforcement
measures.8

The next section examines the scope and extent of port state jurisdiction under cur-
rent general international law and addresses, inter alia, access to port, conditions for en-
try into port, extraterritorial prescription, and in-port enforcement as well as the impli-
cations of international trade law. The argument that the justifiability of extraterritorial
port state jurisdiction depends not only on an adequate jurisdictional basis, but also on the
type of enforcement action taken, is examined by means of four case studies. The follow-
ing three sections discuss the broadening scope of port state jurisdiction, optimizing the
use of the jurisdiction and the move toward mandatory port state jurisdiction and global
coverage. The section on optimizing the use of port state jurisdiction elaborates on var-
ious exercises of port state jurisdiction which have recently developed or which remain
underutilized.

Port State Jurisdiction Under General International Law

Access to Ports

Because ports lie wholly within a state’s territory and therefore fall under its territorial
sovereignty, customary international law acknowledges a port state’s wide discretion in
exercising jurisdiction over its ports. This was explicitly stated by the International Court
of Justice in the Nicaragua case9 and is implicitly confirmed by, inter alia, Articles 25(2),
211(3), and 255 of the LOS Convention. While there often may be a presumption of a right
of access to ports, customary international law gives to foreign vessels no right of access
to ports.10 The Statute to the Convention on the International Regime of Maritime Ports,11

which provides in Article 2 for access to ports based on the basis of national treatment
and reciprocity, does not affect this conclusion due to the limited state participation in the
Convention12 and the fact that the conditional right which it establishes is further qualified,
for instance, in relation to fishing vessels and warships.13 The plethora of bilateral port
access agreements in existence is a further indication of the absence of a right of access to
ports under customary international law.14
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A widely acknowledged exception to the above-mentioned discretion is for ships in
distress or in a force majeure situation. Even in these cases, however, the specific circum-
stances may be such that the interests of the port state override those of the ship.15 The
IMO “Guidelines on Places of Refuge for Ships in Need of Assistance”16 adopted in the
aftermath of the Prestige disaster in 2002, confirm the need to balance the various interests
attached to the ship and its crew with those of the coastal state.17

Conditions for Entry into Port

Apart from the exceptions discussed above, does a port state have unrestricted jurisdiction
to regulate entry into port based on the rationale “who can do more can also do less”? It
has been suggested that conditions that are patently unreasonable or discriminatory may
amount to an abuse of rights.18 However, these situations are largely academic. Port states
are well aware of the wide range of the potential economic repercussions of arbitrary action.
Moreover, most states today have limited their discretion regarding entry to port regulation
by being contracting parties to a wide range of treaties that supports the principle of nondis-
crimination. For instance, nondiscrimination is widely recognized in the international law
of the sea,19 international fisheries law,20 IMO instruments, 21 regional merchant shipping
PSC regimes,22 and international trade law.23

It also is widely recognized that port states commonly do not exercise jurisdiction with
regard to affairs that are essentially internal to the ship and do not affect the interests of
the port state. This, however, is a matter of comity and policy and does not prejudice a
port state’s legal entitlement to exercise such jurisdiction.24 The limitations arising from
diplomatic immunities and sovereign immunities for foreign warships and other government
ships operated for noncommercial purposes are a different situation yet again.25

Another general limitation on jurisdiction imposed by general international law is the
need for a sufficiently close or substantial connection with the person, fact, or event and
the state exercising jurisdiction.26 This is not a hard and fast rule, but requires states to
“exercise moderation and restraint as to the extent of jurisdiction assumed by its courts in
cases having a foreign element, and to avoid encroachment on a jurisdiction more properly
appertaining to, or more appropriately exercisable by another state.”27 Until states are bound
to more precise limitations on jurisdiction, for instance, through their adherence to treaties,
it will be up to an international court or tribunal to rule on the sufficiency of a jurisdictional
link in a particular case.28

The jurisdictional basis in international law for port state authority can either be territo-
rial, quasi-territorial, or extraterritorial. The sufficiency of the territorial principle as a basis
for jurisdiction can be presumed unless international law specifically provides otherwise.
Illegal behavior occurring in port can be addressed by a port state on the basis of territorial
jurisdiction. One of the case studies below deals with this in the context of port state juris-
diction over construction, design, equipment, and manning (CDEM) standards for foreign
vessels in port.29

With regard to vessel behavior prior to entry, port states can rely on territorial juris-
diction where the behavior took place within their internal waters, archipelagic waters, or
territorial sea. Jurisdiction over vessel behavior beyond the port state’s territory can either
be quasiterritorial or extraterritorial. The term “quasi-territorial” is used for jurisdiction
by the port state over its exclusive economic zone (EEZ) or (outer) continental shelf pur-
suant to Articles 56 and 77 of the LOS Convention, to be exercised in conformity with the
limitations in these and other provisions of the LOS Convention.30 The resource-related
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sovereign rights and interests of the coastal state in these maritime zones are the rationale
behind this jurisdiction. It is submitted that this form of jurisdiction by now has become
part of customary international law and therefore is also available for states which are not
parties to the LOS Convention.

It is submitted that truly extraterritorial jurisdiction exercisable by a port state relates
to vessel behavior occurring beyond its own maritime zones—vessel behavior on the high
seas or in the maritime zones of other states. It is submitted that such jurisdiction could be
justified by:

1. a treaty, whatever its underlying rationale;
2. the universality principle, which relates to activities directed against the interests of the

international community regardless of where the activity takes place;
3. the effects or impact principle, which covers extraterritorial activities that have a signif-

icant effect on the state exercising jurisdiction;
4. the protective or security principle, which is similar to the effects or impact principle

with the difference that the activities affect the vital interests of a state;
5. interests of the international community;31 or
6. a combination of international community interests on the one hand and the effects or

impact principle, or the protective or security principle on the other hand.

The view that jurisdiction merely could be justifiable is directly related to the absence
of a right of access to ports under customary international law. However, the absence
of this right does not mean that extraterritorial port state jurisdiction is exempt from the
need for a sufficient jurisdictional basis. It is nevertheless submitted that the legality or
justifiability of extraterritorial port state jurisdiction depends, in addition to the above-
mentioned jurisdictional bases, on the type of enforcement action taken. This argument is
developed in the next subsection.

Extraterritorial Prescription and In-Port Enforcement

Examples of port state enforcement measures include:32

1. prohibiting the landing, transshipment, or processing of cargo;
2. prohibiting the use of other port services, such as refueling, other forms of resupplying

(water, food, equipment, bait), changing crew, making repairs, and so forth;
3. denial of access to ports (ad hoc or through a priori banning);
4. boarding and inspection of a vessel in port;
5. detention of a vessel until national legislation is complied with (e.g., repairs to meet

CDEM standards); and
6. monetary or other penalties (including confiscation of ship or cargo) for violations of

national legislation.

A distinction needs to be made between measures 1–3 and measures 5–6. The principal aim
of the first three measures is to withhold benefits to which foreign vessels have no entitlement
under general international law. The latter two, however, have a punitive element. While
the punitive character of detention for the purpose of making repairs appears less onerous
than that of a monetary penalty, owners or operators of large merchant vessels may often
prefer the latter. For such ships, an extra day or even a couple of hours of idleness in port
may amount to a significant loss of income.
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There are two general rules in internation law on the relationship between prescrip-
tion and enforcement. First, enforcement is only lawful if based on legislation that has
been enacted in accordance with international law, which presumes a sufficient jurisdic-
tional link, and which is applicable to the specific circumstances of the event calling for
enforcement.33 Second, national legislation enacted in accordance with international law
does not necessarily bring unlimited enforcement powers. The provisions in the LOS Con-
vention on coastal state prescription and enforcement are a good example where a state has
prescriptive authority, but not enforcement authority.34

The argument that the legality or justifiability of extraterritorial port state jurisdiction
depends, in addition to a sufficient jurisdictional basis, on the type of enforcement action
taken will be examined below for four case studies: (1) national CDEM standards applied in
port; (2) national CDEM standards relating to the EEZ, but applied in port; (3) unregulated
fishing on the high seas; and (4) illegal discharges on the high seas.

National CDEM Standards Applied in Port. Articles 25(2), 211(3), and 219 of the LOS
Convention are all relevant to the port state’s competence to prescribe and enforce CDEM
standards to foreign vessels in ports. Article 25(2) acknowledges the right of port states
to prevent a breach of conditions for the entry into port. Implicit in this preventative en-
forcement power is not only a competence to prescribe conditions for entry, but arguably
also an enforcement power in case conditions have been breached.35 Article 211(3), the
last sentence of which refers to Article 25(2), implicitly acknowledges a port state’s right
to “establish particular requirements for the prevention, reduction and control of pollution
of the marine environment” as a condition for entry into port. Significantly, neither Article
25(2) nor Article 211(3) impose any substantive restrictions on a port state’s prescriptive and
enforcement jurisdiction. Conversely, coastal state prescription of CDEM standards for for-
eign vessels in the territorial sea or the EEZ must conform to the level of generally accepted
international rules or standards.36 Article 219 imposes a qualified obligation on port states
to take certain enforcement measures where the seaworthiness of a vessel threatens damage
to the marine environment, but this does not affect the port state’s prescriptive competence
or the possibility to impose more onerous enforcement measures. In fact, the imposition of
this qualified obligation to take enforcement action could be regarded as evidence of the
existence of such a right in general international law, as it seems unlikely that obligations
to exercise jurisdiction would be created without there having first been a right to exercise
such jurisdiction.

Due to their static nature, the level of compliance by vessels with CDEM standards
commonly is uniform throughout a vessel’s voyage. This is quite different from discharge
standards and many types of fisheries conservation and management measures, where a
vessel’s noncompliance may occur only during part of a vessel’s voyage. Unlike CDEM
standards, these standards and measures clearly seek to regulate behavior. Irrespective of the
question as to whether or not CDEM standards seek to regulate behavior, it is conclusive for
the jurisdictional basis that noncompliance continues to occur in port. State’s jurisdiction
over CDEM standards with respect to a foreign vessel in port can safely be founded on the
territorial principle. Even though the need for compliance in port commonly requires the
vessel to comply throughout its voyage, this is not problematic if this extraterritorial effect
is incidental rather than its purpose.

While the LOS Convention does not constrain a port state’s wide discretion to pre-
scribe vessel standards, this can occur through adherence to relevant IMO and ILO in-
struments. The LOS Convention explicitly recognizes this possibility in Article 237. How-
ever, while some specific provisions in relevant IMO and ILO instruments constrain a
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port state’s right to prescribe more stringently (referred to as a port state’s “residual”
prescriptive jurisdiction37), such constraints do not necessarily arise from adherence to
these instruments.38 Several provisions in IMO instruments explicitly confirm a port state’s
residual prescriptive jurisdiction39 and this is also implicitly confirmed by the inclusion of
the no-more-favorable-treatment (NMFT) clause in several IMO instruments40 because an
obligation to impose treaty norms on vessels flying the flag of nonparties must logically be
based on a preexisting right under customary international law. If not, it would violate the
fundamental principle of pacta tertiis.

The view advocated above41—that port states derive their right, to exercise jurisdiction
from general international law, even though IMO and ILO instruments may constrain that
right, is in opposition with the view that the NMFT clause and other provisions in those
instruments are constitutive and create the rights for port states to prescribe and enforce
vessel standards.42 The view advocated is supported by limited, but significant, state practice,
including the 1990 Oil Pollution Act (OPA)43 of the United States,44 the 1996 Stockholm Ro-
Ro Passenger Ships Agreement,45 and the European Union (EU) Regulation No. 417/2002.46

EU Regulation No. 417/2002 was amended in 2003 to ensure that transport of heavy grade
oils to or from EU ports would occur only by double-hull oil tankers. Because the EU was
prepared to act unilaterally and exercise its residual jurisdiction as a port state, Annex I to
MARPOL 73/7847 was eventually amended to remove the main inconsistencies with the
European Community (EC) Regulation.48

The 2005 amendments to Council Directive 1999/32/EC49 are a further exercise of
residual jurisdiction by, inter alia: (a) requiring passenger ships operating on regular services
to or from any Community port not to use fuel with a sulfur content exceeding 1.5% by
mass; and (b) requiring vessels at berth in Community ports not to use fuels with a sulfur
content exceeding 0.1% by mass. These requirements apply to vessels of all flags.50 It
must be noted that it is unclear if and to what extent there are passenger ships operating
on regular services to or from any Community port that fly flags of non-EU Member
States.

Whether or not the EU’s efforts to reduce nitrogen oxide (NOx ) emissions has a port
state dimension is not yet clear.51 A recent case before the Environmental Court of Ap-
peal of Sweden may have an impact in this regard.52 In this case the Court of Appeal
ruled, inter alia, that nothing in the LOS Convention or MARPOL 73/78 prevents a port
state from requiring foreign vessels to install stricter (than MARPOL 73/78) equipment
to reduce NOx emissions, provided these are justified according to national environmental
legislation and nondiscriminatory.53 In addition to the aforementioned enactments, there
are other indications that the EU is not hesitant to use the residual jurisdiction of a port
state.54

Pursuant to its Foreign Ships Act,55 the Netherlands can require foreign ships that seek
access to port to comply with maritime safety standards agreed to within the EU even if these
would be more stringent than IMO standards. In view of the increasingly pervasive nature
of EU regulation in the sphere of maritime safety and vessel-source pollution, EU Member
states appear to have lost much of their residual port state jurisdiction in the absence of
prior agreement at the EU level.56

However, there is also state practice in support of the contrasting view. In the Sellers
case57 before the New Zealand Court of Appeal, the issue was whether or not the Maltese-
flagged pleasure craft Nimbus was, pursuant to Section 21(1) of the Maritime Transport
Act of New Zealand, required to carry radio and emergency locator beacon equipment
even though such a CDEM standard did not then exist in any international treaty. As to the
relevant rules of international law, the Court concluded that:
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[A] port state has no general power to unilaterally impose its own requirements
on foreign ships relating to their construction, their safety and other equipment
and their crewing if the requirements are to have an effect on the high seas.
Any requirements cannot go beyond those generally accepted, especially in the
maritime conventions and regulations58

The words “are to have an effect on the high seas” indicate that the Court’s conclusion
was not limited to exercises of port state jurisdiction where the extraterritorial effect is the
only purpose of the legislation. It is submitted that the New Zealand decision is flawed.
The Court appears to have: misinterpreted Article 211(3) of the LOS Convention, failed to
discuss the absence of a right of access to ports under general international law and Article
25(2) of the LOS Convention, incorrectly linking the notion of “generally accepted” to port
state jurisdiction, misinterpreted the function of regional merchant shipping PSC regimes,
and failed to refer to the savings clauses therein.59 Nevertheless, the New Zealand Court’s
decision has been commented on favorably by some writers.60

With regard to the type of enforcement measures a port state can impose for noncom-
pliance with a CDEM standard in port, a distinction should be made between national and
international (generally accepted) CDEM standards. It is submitted that noncompliance with
international CDEM standards entitles port states to use onerous enforcement measures,
such as monetary penalties.61 This view is supported by the fact such enforcement measures,
would also be allowed for noncompliance by a foreign vessel in the territorial sea pursuant
to Article 220(1) of the LOS Convention. The practice of port states nevertheless reveals
that they commonly require rectification of the noncompliance. This practice could either
be based on commitments to do so within regional merchant shipping PSC regimes62 or by
obligations under European or international law.63 The punitive character of detention for
the purpose of rectification as well as the potential repercussions of unilateralism undoubt-
edly have been instrumental in this practice. This notwithstanding, the commitments and
obligations with respect to rectification must be interpreted as minimum requirements only
and do not prejudice a port state’s legal right to take more onerous enforcement measures.64

This view is supported by the practice under the Paris MOU and EU law that shipowners or
operators bear the costs of inspections that result in detention.65 In addition, a survey carried
out in 2005 among coastal state members of the EU,66 indicated that several states have
the legislative power to impose monetary penalties on foreign vessels for noncompliance
with norms in the sphere of MARPOL 73/78 and the 1974 Safety of Life at Sea Convention
(SOLAS 74)67 and that a few states68 had imposed such penalties.

Finally, in view of the port state’s residual prescriptive jurisdiction and the territorial
principle on which it relies, there is no reason why noncompliance with CDEM standards
would not entitle the port state to use more onerous enforcement measures.69 The same
policy reasons for restraint apply here as well though. There seems to be little or no practice
by states in this regard.70

National CDEM Standards Relating to the EEZ, but Applied in Port. Pursuant to Article
58(1) of the LOS Convention, the freedom of navigation also applies in the EEZ, but
is subject to the jurisdiction over vessel-source pollution granted to the coastal state in
accordance with, inter alia, Article 56 and Part XII. Pursuant to the 1990 OPA of the
United States, tank vessels above 300 gross tons that wish to visit a U.S. port need to have
certificates of financial responsibility and to comply with, among other things, a double
hull standard.71 Quite exceptionally, however, these requirements are also applicable to any
vessel that uses the EEZ of the United States to “transship or lighter oil destined for a place
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subject to the jurisdiction of the United States,” which includes ports.72 Access to ports by
receiving vessels is therefore subject to compliance with these CDEM standards in the EEZ
by both the receiving as well as the delivering vessels.

It should be noted that at the time of the OPA’s enactment, MARPOL 73/78 did not
contain a double-hull standard. This was adopted on March 6, 1992, and entered into force
on July 6, 1993.73 However, the United States used its right under Article 16(2)(f)(ii) of
MARPOL 73/78 to opt out from these amendments. This was the first time that the opting
out procedure under MARPOL 73/78 was ever used.74 Differences between the OPA and
MARPOL 73/78 continue to exist.75 In some instances, the stringency level of the OPA
exceeds “generally accepted” set out in Article 211(5) of the LOS Convention. In the
absence of a treaty basis, this uncommon exercise of extraterritorial port state jurisdiction
could perhaps be justified by the broad implicit prescriptive and enforcement powers under
Articles 25(2) and 211(3) of the LOS Convention.76 As this would require that only the less
onerous enforcement powers be resorted to, the fact that OPA contains various provisions
which provide for the more onerous enforcement measures such as monetary penalties77

is of concern. It is nevertheless unclear whether these monetary penalties are in principle
applicable involving foreign vessels and, if so, whether they have in fact ever been applied.

Unregulated Fishing on the High Seas. Article 116 of the LOS Convention recognizes that
all states have a right to fish on the high seas. This right is safeguarded by the primacy
of flag state jurisdiction on the high seas laid down in Articles 89 and 92(1), subject to
various limited exceptions for at-sea enforcement, for instance those, in Articles 109–111.
The extent to which these safeguards affect the discretion of port states pursuant to Article
25(2)78 is at the heart of our discussion. The freedom to fish on the high seas is subject to,
inter alia, the obligation to cooperate with coastal states and other states fishing on the high
seas pursuant to Articles 63(2), 64–67, and 116–119. This duty to cooperate is strengthened
by Article 8(3) of the Fish Stocks Agreement,79 by which states fishing for straddling or
highly migratory fish stocks are obliged to cooperate with or become a member of the
relevant RFMO. Article 8(4) stipulates that only members or cooperating nonmembers are
to have access to the relevant fishery resources.

Pursuant to Article 23(1) of the Fish Stocks Agreement, a port state “has the right
and the duty” to take certain measures in its ports. These measures include, inter alia, the
inspection of documents, fishing gear, and catch and, when it has been established that a
catch was “taken in a manner which undermines the effectiveness of subregional, regional
or global conservation and management measures on the high seas,” to prohibit landings and
transshipments.80 The IPOA on IUU Fishing regards high seas fishing by vessels flying the
flag of non-(cooperating) members of relevant RFMOs in contravention of those RFMOs’
conservation and management measures as one form of unregulated fishing on the high
seas and urges port states to “not allow the vessel to land or transship fish.”81 It should be
noted that measures taken against unregulated high seas fishing by states through an RFMO
should be considered in light of that RFMO’s practices on the issues of participation and
allocation.82 However, even if these practices were not consistent with international law,
this would not constrain a port state’s discretion under general international law to exercise
jurisdiction with respect to a foreign fishing vessel in port.

Article 23 of the Fish Stocks Agreement is a significant departure from Article
V(2) of the Food and Agriculture Organization of the United Nations (FAO) Compliance
Agreement.83 The latter provision imposes a duty of notification on port states, but makes
no reference to the rights of port states to take other action, does not contain a savings clause
(see further below), and appears to make in-port inspections subject to prior arrangements
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with the flag state. This may be explained by the Compliance Agreement’s relatively narrow
focus on flag state responsibility. The FAO Code of Conduct for Responsible Fisheries, a
non-legally binding international instrument under the framework of which the IPOA on
IUU Fishing was adopted, also deals with port state duties in less specific terms as compared
to Article 23 of the Fish Stocks Agreement.84

Article 23 of the Fish Stocks Agreement does not explicitly mention the right of port
States to institute proceedings or to impose monetary or other penalties. This is an impor-
tant distinction from Article 218 of the LOS Convention.85 Some uncertainty is created
nevertheless by paragraph (4) of Article 23, which reads: “Nothing in this article affects the
exercise by States of their sovereignty over ports in their territory in accordance with inter-
national law.” There seem to be two views of the purpose of this savings clause. First, the
purpose of Article 23(4) is merely to confirm the powers that port states already have under
general international law.86 Thus, the savings clause ensures that the port State measures
referred to in Article 23 are not just applicable to other state parties to the Fish Stocks Agree-
ment, but are also applicable against vessels flying the flag of nonparties to the Fish Stocks
Agreement. Under this reading, the innovation of Article 23 is that port state jurisdiction
is no longer optional. However, even though the use of the word “duty” in paragraph (1) of
Article 23 establishes mandatory port state jurisdiction as a general rule, this is softened by
using “may” in relation to the specific enforcement measures referenced.

There is no indication that port state practices arising from RFMOs distinguish between
vessels flying the flag of a party or a nonparty to the Fish Stocks Agreement. This supports
the conclusion that port state measures are part of customary international law. This port state
practice predates the adoption of the Fish Stocks Agreement and supports the conclusion
that Article 23 serves a confirmatory purpose.

According to a second interpretation, however, the savings clause (Article 23(4)) serves
the additional purpose of upholding more extensive rights—residual jurisdiction—to which
a port state would be entitled under customary international law. This could be the prescrip-
tion of unilateral, rather than subregional, regional, or global, conservation and management
measures as well as the use of more onerous enforcement measures than provided for under
these arrangements. The broad wording of paragraph (4) justifies such an interpretation.
The words “inter alia” in Article 23(2) do not appear to offer a complementary argument to
support this87 because they are linked to the initial phase of boarding and inspection rather
than to the more onerous measures associated with the more advanced phase of enforcement
in paragraph (3).

Paragraph 59 of the IPOA on IUU Fishing, which urges port states to take “any other
actions [ . . . ] consistent with international law,” does not lessen the ambiguity created by
paragraph (4) of Article 23. Apart from the fact that it is a non-legally binding international
instrument, the words “other actions” are too general to be interpreted as an implicit ref-
erence to more onerous enforcement measures. The reference to flag state consent in the
last sentence of paragraph 59 also does not affect the ambiguity. This is somewhat different
from the phrase “or to take measures such as the forfeiture of fish and fishery products, as
may be provided for under [the port state’s] national legislation”88 which was included in
the draft to paragraph 2.6 of what eventually became the FAO Port state Model Scheme.89

The fact that this phrase was removed from the final text could be interpreted as a lack of
broad international support that such enforcement measures are within the competence of
port states under customary international law.

State practice indicates that a port state’s residual jurisdiction exists mainly in relation
to prescription and reliance on less onerous enforcement measures. Many port states refuse
access to port to foreign vessels that: engage in unregulated high seas fishing activities,
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violate conservation and management measures of RFMOs applicable to the vessels, or
where the port state takes the view that the vessels’ flag state has not discharged its obligation
to cooperate with the port state or its obligation to exercise effective jurisdiction and control
over its vessels.90 In rare instances, port states make access to port conditional on compliance
with conservation and management measures that apply to their fishing vessels on the high
seas.91 There is no indication that onerous measures (monetary penalties or vessel detention)
have been resorted to in any of these cases. Also, no RFMO currently explicitly authorizes,
let alone stipulates, such onerous enforcement measures by port states for vessels engaged
in unregulated fishing activities on the high seas.92 The 1992 judgment by the European
Court of Justice in the Poulsen case, which upheld in principle the confiscation of catch
taken on the high seas by a vessel not flying the flag of an EU Member State,93 has not led
to an established practice in the EU.

The fact that optional enforcement powers are granted by a treaty provision implies
that they are not part of customary international law. And, if enforcement powers are not
part of customary international law for illegal discharges on the high seas (since they are
provided for in Article 218 of the LOS Convention), there is no reason why they would be
for unregulated fishing on the high seas.

In conclusion, it is submitted that current international law entitles port states to exercise
extraterritorial jurisdiction (prescription as well as enforcement) with respect to foreign
vessels engaged in unregulated fishing on the high seas. However, state practice indicates that
only the less onerous measures are imposed and thereby suggests that port state jurisdiction
is not unlimited. State practice does not support the view that Article 25(2) of the LOS
Convention and Article 23(4) of the Fish Stocks Agreement confirm unlimited port state
jurisdiction. It cannot be ruled out, however, that the absence of more onerous enforcement
measures in state practice is motivated by considerations of policy rather than by opinio
iuris.

Illegal Discharges on the High Seas. Article 87(a) of the LOS Convention confirms that
freedom of navigation is part of the freedom of the high seas. Similar to the case study on
unregulated fishing on the high seas, the freedom of navigation is safeguarded by the primacy
of flag state jurisdiction on the high seas. In contrast with that case study, however, Article
25(2) is not the only relevant provision of the LOS Convention on port state jurisdiction.
Articles 211(3), 218, 219, and 220(1) as well as the safeguards in Section 7 of Part XII
of the LOS Convention and the prompt release procedure in Article 292 are all relevant.
However, only Article 218, which is in Section 6 “Enforcement” of Part XII, explicitly
relates to illegal discharges on the high seas.

Article 218(1) authorizes port states to institute proceedings with respect to illegal
discharges that have occurred beyond its maritime zones. The illegality of the discharges is
a result of a “violation of applicable international rules and standards.” These rules include
the discharge standards contained in the Annexes to MARPOL 73/78, which have achieved
the level of “generally accepted,” as well as other rules and standards that are applicable
in the mutual enforcement relationship of the states concerned.94 The right of a port state
to institute proceedings against a foreign vessel is subject to: various conditions in other
paragraphs of Article 218; the safeguards in Section 7, in particular Articles 226, 228, 230,
and 231; and the prompt release procedure in Article 292.95 Even though the port state
enforcement powers in Article 218 are more extensive than in comparison with those set
out in Article 23 of the Fish Stocks Agreement, the former are still significantly constrained.

A comparison with Article 23 of the Fish Stocks Agreement and the provisions on flag
and coastal state jurisdiction over vessel-source pollution in the LOS Convention reveals
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two important differences. First, Article 218, does not contain an explicit right of inspection,
nor an explicit basis for prescription to match the explicit basis for enforcement. For the
purpose of Article 218, this is not really problematic as these can be implied.96 The question
is, however, if these were intentionally omitted. And, if so, was this because they were
regarded as unnecessary in view of the explicit enforcement basis in Article 218 or as
unnecessary in view of the implicit broad jurisdiction of a port state to prescribe under
Article 211(3) as well as the implicit broad jurisdiction to prescribe and enforce under
Article 25(2)?

If the latter explanation is correct, this would mean that Articles 25(2) and 211(3)
of the LOS Convention were regarded as having a similar effect as the savings clause in
Article 23(4) of the Fish Stocks Agreement. It is difficult to determine whether or not,
prior to the adoption or entry into force of the LOS Convention, port states were entitled to
make entry into port conditional on compliance with discharge standards beyond its own
maritime zones, but not entitled to institute proceedings against a foreign vessel if in port.
Existing legislation containing all or part of the elements of Article 218 seems to have been
enacted only after 1982.97 On the other hand, the absence of state practice could be based
on considerations of policy.

Despite the near universal participation in the LOS Convention,98 it is even difficult
to say with certainty that the enforcement powers in Article 218 have become part of
customary international law. Provided Article 218 is properly transposed and enforced, in
particular against vessels flying the flag of nonparties to the LOS Convention, EU Direc-
tive 2005/35/EC in conjunction with EU Framework Decision 2005/667/JHA could be an
important step in this regard.99

With regard to the institution of proceedings for illegal discharges on the high seas, there
does not appear to have been any enforcement. The aforementioned EU enactments will not
only require EU Member States to inspect, but also to institute criminal proceedings where
reasonable evidence is present of discharges on the high seas and this will contribute to
strengthening the mandatory nature of port state jurisdiction for extraterritorial discharges.

In view of the above, it is submitted that while port states may have been entitled,
prior to the adoption or entry into force of the LOS Convention, to exercise prescriptive and
enforcement jurisdiction over illegal high seas discharges by foreign vessels in port, this
cannot be ascertained from state practice. In view of the fact that state practice in relation to
the institution of proceedings does not appear to have existed prior to 1982, as well as the
fact that the nature of the powers in Article 218 are optional rather than mandatory (which
would presume a preexisting right), Article 218 can safely be regarded as a progressive
development of international law. The international legality of the enforcement measures is
derived from a treaty provision whose underlying rationale is the interests of the international
community. Nothing in Article 218 suggests that “effects” on the port state are part of the
rationale for enforcement.100

While it is acknowledged that Article 218 grants port states more extensive enforce-
ment powers than exists under customary international law, to what extent does Article
218 limit the port state’s prescriptive and enforcement powers that exist under customary
international law by creating “an exhaustive code” on illegal discharges beyond the port
state’s own maritime zones?101 Even though the LOS Convention was to be a “Constitution
for the Oceans,” it was never intended to be a static instrument. In addition to amendment
procedures, the practice of implementation agreements, the recognized implementation role
of international organizations and the indirectly binding effect of rules by reference, the
LOS Convention affirms in its last preambular paragraph “that matters not regulated by this
Convention continue to be governed by the rules and principles of general international law.”
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Consequently, as the underlying rationale of Article 218 does not proceed from the
“effects” principle, but from the interests of the international community, nothing in the
LOS Convention would at first sight prohibit a port state from exercising prescriptive and
enforcement jurisdiction over a foreign vessel in relation to discharges which occur on the
high seas but still affect its sovereignty, sovereign rights, or interests through pollution in
its maritime zones.102

It is submitted that the stringency of the prescribed discharge standard by a port state
determines whether this is correct or not. In a case where the stringency level is not set higher
than that of generally accepted discharge standards (i.e., those in MARPOL 73/78), it would
be unreasonable to allow the port state to exercise the enforcement powers under Article 218
only in the absence, but not in the presence of adverse effects. Support for this view is found
in paragraph (2) of Article 218, which authorizes a port state to institute proceedings for
illegal discharges committed in the maritime zones of another state if the discharge results in
damage in its maritime zones. Significant state practice on this point exists in the form of EU
Framework Decision 2005/667/JHA.103 It is nevertheless submitted that, in this scenario,
the occurrence of adverse effects does not justify more onerous enforcement powers than
a port state would be entitled to for violations of generally accepted discharge standards in
its own EEZ pursuant to Article 220(1) of the LOS Convention. These enforcement powers
would be subject to the safeguards in Section 7 of Part XII and the prompt release procedure
of Article 292 of the LOS Convention. Attention should also be drawn to Article 229 which
upholds a port state’s right to institute “civil proceedings in respect of any claim for loss or
damage resulting from pollution of the marine environment.”

The situation is different in a case where the prescribed discharge standard by a port
state is more stringent than generally accepted and also does not qualify as applicable due
to the mutual enforcement relationship of the states concerned. It seems that the stringency
of the discharge standards in MARPOL 73/78 is probably such that “effects” will be minor
and difficult to quantify. This also means that the institution of civil proceedings is not likely
to be succesful. Allowing the port state to institute criminal or adminstrative proceedings
in this scenario, while discharge violations in the EEZ are linked to the level of generally
accepted, would effectively constitute an extension of port states at the cost of flag states
and thereby alter the jurisdictional balance in the LOS Convention. However, in view of its
broad implicit prescriptive and enforcement powers under Articles 25(2) and 211(3), the
port state is still entitled to resort to less onerous enforcement measures, such as refusal of
vessel entry or use of port services.

Implications of International Trade Law

Thus far, the rights and obligations of port states have been examined mainly from the
perspective of general international law under which vessels have no right of access to
foreign ports and port states have broad powers to prescribe and enforce over vessels in
port with the legality or justification of extraterritorial port state jurisdiction depending not
only on a sufficient jurisdictional basis, but also on the type of enforcement action taken.
A port state’s adherence to treaties, however, can constrain its jurisdiction. A significant
example is the General Agreement on Tariffs and Trade (GATT) 1994,104 which, inter alia,
lays down the freedom of transit and the prohibition of quantitative restrictions in Articles
V(3) and XI. In 2000, these two provisions were invoked by the EC when it instituted a
World Trade Organization (WTO) dispute settlement procedure against Chile for prohibiting
Spanish fishing vessels from landing swordfish in Chilean ports, even for the purpose of
transshipment.105 The large number of states that reserved their third-party rights in this
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procedure bears witness to the significance of the issues and interests involved.106 Shortly
thereafter, Chile instituted a dispute settlement procedure against the EC under the LOS
Convention.107 In 2001, the parties agreed to suspend both procedures while reserving
the right to unilaterally revive them.108 The uncertainty of the impact of GATT 1994 and
international trade law on the enforcement jurisdiction of port states with respect to foreign
flag vessels under the international law of the sea therefore remains in place.

The Chilean measures were based on Article 165 of the General Law of Fisheries
and Acquaculture of Chile, as consolidated by the Supreme Decree 430 of September 28,
1991.109 Article 165 gives the power to prescribe conservation and management measures
for fish stocks and associated species which occur in the Chilean EEZ as well as on the high
seas and to make compliance with these measures a condition on all vessels (foreign and
Chilean) for landing fish in Chile. This power was exercised in relation to horse mackerel
by means of Decree No. 361 of July 13, 1999,110 and in relation to swordfish by means
of Decree No. 598 of October 15, 1999.111 Pursuant to these Decrees, various Chilean
conservation and management measures applicable to vessels targeting these species in the
Chilean EEZ, such as minimum size, fishing techniques, and equipment and, in the case
of horse mackerel, even Total Allowable Catch (TACs), were made applicable to foreign
fishers. Compliance with these measures became a condition for landing and, presumably,
for transhipping the species by foreign vessels in Chilean ports.

More recent is Decree No. 123 of May 3, 2004, which lays down Chile’s policy on the
use of national ports by foreign fishing vessels that fish in the adjacent high seas. Among the
conditions for access to Chilean ports are that the flag state exercises effective jurisdiction
over its vessels and cooperates with Chile in the conservation of straddling and highly
migratory fish stocks.112 However, as the chapeau to the policy emphasizes that this is
without prejudice to landing regulations, the policy complements Decrees No. 361–99 and
No. 598–99, but does not replace them.

This Chilean practice contrasts with the practice of the United States of banning the
import, and thereby the landing in port, of Patagonian toothfish (Dissostichus eleginoides)
declared as being caught on the high seas in FAO Statistical Areas No. 51 and 57 (Indian
Ocean) adjacent to the regulatory area of the Convention on the Conservation of Antarctic
Marine Living Resources (CCAMLR).113 While such a ban has not been explicitly agreed
to by the CCAMLR Commission, the U.S. action is supported by CCAMLR Resolution
18/XXI114 and therefore, is, arguably not unilateral. Also not truly unilateral is the practice
by the United States pursuant to the Lacey Act.115

From the perspective of general international law, the Chilean exercise of extraterritorial
port state jurisdiction is prima facie problematic in view of the freedom of fishing on the high
seas and the primacy of flag state jurisdiction over its vessels on the high seas recognized
by Articles 87 and 89 of the LOS Convention. However, as there is no indication that more
onerous enforcement measures are resorted to than nonadmission to ports, the Chilean
measure may be justifiable under the law of the sea. But, from the perspective of international
trade law, it may be an entirely different matter.

For the sake of discussion, it is presumed that the norms of GATT 1994 invoked by
the EC would be applicable to fishing vessels as such.116 Even in the unlikely event that a
ruling would reject this, it should be noted that the Chilean Decrees apply to landings of
the designated fish species or products derived therefrom and say nothing about the type of
ship or the purpose of landing.117 Chile would rely on the conservation exception in Article
XX(g) of GATT 1994.118 Successfully relying on Article XX(g) requires that the Chilean
regulations not constitute unjustifiable or arbitrary discrimination or a disguised restriction
of international trade and this depends on Chile’s serious and good faith negotiation efforts
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with the EC The WTO Shrimp-Turtle case accepted implicitly that if serious and good
faith negotiation efforts do not lead to multilateral agreement, unilateral measures may
not be in violation of international trade law.119 The more recent phases in the Shrimp-
Turtle case have explicitly upheld unilateral trade measures.120 It seems that the need for a
multilateral solution needs to be weighed and balanced against the gravity of the concerns
for the protection and preservation and the marine environment, the safeguarding of marine
biodiversity, and the urgency for regulatory action.

It has been reorted that in 1989 the EC alleged that Canada had violated Article V
of the GATT as a result of, inter alia, Canada’s policy to make access to port dependent
on an absence of competitiveness with Canadian fishing activities as well as on economic
benefits for Canada.122 Apparently, however, as soon as Canada removed the linkages with
competitiveness and economic benefits from its ports policy, the EC withdrew its complaint
even though the linkages of the Canadian policy with conservation (overfishing of depleted
stocks) were maintained.123 One reason why the EC may have decided to discontinue the
procedure against Canada, but to persevere with its procedure against Chile, could be that
the EC perceived Canada’s ports policy as justified because it promoted the effectiveness of
regional conservation and management measures, namely, those of the Northwest Atlantic
Fisheries Organization (NAFO).123

Conversely, the Chilean rules for entry into port in the Swordfish case were strictly
unilateral and not covered by Article 23 of the Fish Stocks Agreement, which refers to
subregional, regional, or global measures. It is not ruled out that Chile’s involvement in
the negotiation of the Galapagos Agreement124 may be problematic for invoking the Ar-
ticle XX(g) exception. Even though the Galapagos Agreement does not specifically deal
with swordfish or horse mackerel, it is a framework agreement that could include these
species. Also, the Agreement was negotiated exclusively between coastal states with-
out an opportunity for the EC or others to participate, and many of its provisions give
coastal states a more preferential status than under relevant provisions of the Fish Stocks
Agreement.125

The fact that Chile and the EC have agreed on multiple extensions of the two pending
dispute settlement procedures in the Swordfish case indicates that both feel this to be benefi-
cial for their interests. In the meantime, negotiations are continuing in the framework of the
International Consultations on Multilateral Conservation and Management of Swordfish in
the South East Pacific126 in which the EC and Chile participate together with other coastal
states and high seas fishing states. Moreover, the trilateral initiative by Australia, Chile,
and New Zealand to establish an RFMO in the South Pacific may eventually address the
concerns of some high seas fishing states127 on Chile’s horse mackerel Decree, No. 361 of
July 13, 1999, as this species would be within the new RFMO’s competence.128

Broadening Scope

Port state jurisdiction has been used for many centuries for the purpose of immigration,
sanitation, customs, and national security. Within the sphere of the international law of the
sea, port state jurisdiction has become increasingly accepted as a remedy for the failure
of flag states to exercise effective jurisdiction and control over their ships. Provisions on
port state control or jurisdiction have been inserted in all of the relevant IMO and ILO
instruments. A milestone outside the sphere of IMO was the adoption of the 1982 Paris
MOU, through which participating maritime authorities harmonized and coordinated port
state control procedures, inter alia, by means of a commitment to inspect a certain minimum
percentage of all merchant ships visiting their ports.129
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Initially, the inspections under the Paris MOU were predominantly focused on vessel
CDEM standards adopted at the international level within the IMO. Although many of these
standards are aimed at ensuring maritime safety as well as marine environmental protection,
inspections were mainly carried out with the former objective in mind. Gradually, however,
efforts have been directed at enforcement of navigation standards130 and the standards on
working and living conditions developed by the ILO.

In the early and mid-1990s, standard setting within the IMO focused on the so-called
“human element” in merchant shipping. This led to operational standards which ensure
that the crew is able to fulfil certain tasks on board, as well as to efforts to improve safety
and quality of management in merchant shipping, which culminated in the International
Management Code for the Safe Operation of Ships and for Pollution Prevention (the ISM
Code).131 The more recent standard setting activities within IMO relate to vessel-source
air pollution, maritime security, antifouling systems, ballast water management, and, in the
near future, ship recycling. All these expansions have or will have a port state control or
jurisdiction component. Also noteworthy is that the Paris MOU now makes reference to
the International Convention on Civil Liability for Oil Pollution Damage132 as one of the
relevant instruments, even though the Convention itself does not contain provisions on port
state control or jurisdiction. The 2005 draft ILO Convention concerning Work in the Fishing
Sector, in which Article 43(2) provides for optional port state control to verify compliance
with the living and working standards in the draft Convention, was in the end not adopted
but will be discussed by the International Labour Conference again in 2007.133

Significant developments outside the sphere of the IMO and ILO include the adop-
tion of the United Nations Educational, Scientific and Cultural Organization (UNESCO)
Underwater Cultural Heritage Convention,134 which imposes an obligation on port states
in Article 15. Also, the World Health Organization (WHO) adopted the 2005 International
Health Regulations (IHR).135 Upon entry into force on May 23, 2007, these will replace the
1969 International Health Regulations. Among other things, the 2005 IHR will broaden the
obligations of port states while at the same time acknowledging their residual jurisdiction.136

The 1989 Wellington Convention on Driftnets was one of the first instances in which
port state jurisdiction was introduced in the sphere of international fisheries.137 As noted,
port state jurisdiction featured prominently in the Fish Stocks Agreement and the IPOA on
IUU Fishing. Moreover, most RFMOs have established port state practices and these are
expected to be strengthened due to the adoption of the FAO Port State Model Scheme.138

The increasing support for the protection of marine biodiversity and for ecosystem-based
fisheries management may also eventually have implications for port state jurisdiction.

This short overview shows that the scope of port state jurisdiction has expanded enor-
mously, not just due to the updating of relevant international instruments, but also due to
their continuous expansion into related or entirely new subject areas. Also, not only have
the number, duration, and complexity of in-port inspections increased, this is also likely to
be true for the frequency of multiple inspections and the involvement of multiple national
inspection authorities. Integrated forms of in-port enforcement at the national level139 and
increased coordination at the regional and interregional levels are required to address these
issues of capacity and logistics.

Significantly, integrated in-port enforcement also offers opportunities for combating
IUU fishing. Vessels suspected of having engaged in or supported (transshipping, bunkering,
etc.) IUU fishing frequently escape prosecution either because the activity is classified as
“unregulated” or due to lack of evidence. Integrated in-port enforcement would address
these difficulties by subjecting such suspected vessels to enforcement for purposes other
than conservation and management of marine living resources.
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Vessels suspected of having engaged in or supported IUU fishing could be targeted
for enforcement for the purpose of customs, standards on living and working conditions,
maritime safety, and marine environmental protection. For example, in the absence of
internationally agreed standards on living and working conditions for fishing vessels,140 a
port state can use its residual jurisdiction to prescribe reasonable minimum standards and
penalties for noncompliance. Likewise, residual port state jurisdiction could also be resorted
to in the absence of legally binding maritime safety standards for fishing vessels.141

Unwittingly, the international efforts on maritime security also offer tools for combating
IUU fishing.142 As the International Ship and Port Facility Security (ISPS) Code requires
the keeping of records of ship-to-ship contacts for the purpose of maritime security,143 these
records can be used as evidence of illegal or unregulated transshipments at sea as well as of
illegal or unregulated fishing. During in-port inspections, evidence of transshipments ob-
tained through, for example, aerial surveillance, can be verified by means of these records.
Either the records are incorrect and the master can be charged for furnishing false informa-
tion or the records are correct, which means that the landing can be prohibited and action
possibly can be taken against the other vessels involved in the transshipments.

It should be pointed out that the opportunities offered by integrated in-port enforcement
requires states to carefully scrutinize their legislation’s scope of application to ensure, for
instance, that enforcement competence does not apply only to fishing vessels but also to
support vessels.

Optimizing the Use of Port State Jurisdiction

Paragraph 59 of the IPOA on IUU Fishing urges port states to take “any other actions [ . . . ]
consistent with international law.”144 This general wording advocates the fullest possible
use of port state jurisdiction under international law. As a first step, this would require port
states to examine which exercises of jurisdiction remain underutilized or unexplored. The
analyses carried out by the FAO145 and the Secretariat of the Ministerial-led Task Force on
Illegal, Unreported and Unregulated Fishing on the High Seas (High Seas Task Force)146

offers guidance in this respect.
The following subsections discuss exercises of port state jurisdiction which have re-

cently developed or which remain underutilized. These are: (a) departure from state juris-
diction, (b) providing satellite-based vessel monitoring system (VMS) data; (c) penalties
for furnishing false information, (d) Lacey Act approaches, and (e) stateless vessels. The
optimal use of port state jurisdiction, both in terms of prescription and enforcement, should
be accompanied by appropriate safeguards to prevent abuse of rights and provide recourse
to dispute settlement procedures at the national and international levels.147

Departure State Jurisdiction

In view of the broad prescriptive powers of port states, in principle there is no objection to
setting conditions for the departure from ports as a condition for entry.148 This so-called
“departure state jurisdiction” could be used to ensure mandatory disposal of all types of
waste in port to ensure that these will not be illegally discharged after departure. This
approach is being pursued in EU Directive 2000/59/EC.149 In order to combat vessel-
source air pollution, ports could require as a condition for entry into port that ships off-load
all fuels with sulfur contents exceeding certain limits and to bunker other types of fuel.
Requirements such as these would be especially helpful for ships departing for Antarctica,
where normal coastal or port state jurisdiction is not possible.150
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Providing VMS Data

Pursuant to paragraph 63 of the IPOA on IUU Fishing,151 States should consider using the
presumption that fishing vessels not flying the flag of RFMO members or cooperating non-
parties to relevant RFMOs are engaged in unregulated high seas fishing and are prohibited
from landing or transshipping catch in port unless the vessel establishes that the catch was
taken in a manner consistent with relevant conservation and management measures of that
RFMO. Various RFMOs currently utilize this presumption.152 One way in which vessels
could establish that their catch was “legal” is by providing satellite-based VMS data. Port
states that require VMS data as a condition for landing a catch, use of port services, or even
access to ports would be able to verify if a foreign vessel has engaged in fishing activities
within the port state’s maritime zones, those of other states, or on the high seas in a way
that is consistent with national or international regulation. Where inconsistency is found,
this may lead to an exercise of coastal or flag state jurisdiction or even to charges such
as furnishing false information. There are similar opportunities to link a vessel to illegal
polluting discharges by requiring ships to be fitted with an automatic identification system
(AIS) and a voyage data recorder (VDR) as a condition for entry into port.153 Examples of
international support for such conditions for entry into port in the sphere of fisheries are
CCAMLR Conservation Measure 10–05 (2005)154 and paragraph 2.4 of the FAO Port State
Model Scheme.155 Examples of states that set this condition are Chile in relation to all for-
eign fishing vessels156 and the United States in relation to foreign fishing vessels targeting
toothfish.157 EU legislation obliges EU Member States in certain situations to require VMS
data for the landing of toothfish.158

Furnishing False Information

The port state could use its criminal or administrative law to lay charges against foreign
flag vessels such as furnishing false information or obstruction of inspection in connection
with, but not based on, behavior prior to entry into port. It could, for instance, be a condition
for entry into port that a written statement be provided that a vessel has not engaged in, or
supported, behavior like IUU fishing or illegal discharges in the maritime zones of the port
state, in the maritime zones of other coastal states, or on the high seas. The above charges
could then be laid if an inspection reveals that such activities had in fact taken place.
CCAMLR Conservation Measure 10–03 (2002)159 imposes an obligation on Contracting
Parties to require such a statement for IUU fishing for toothfish, but is silent on what should
happen in the event that statements turn out to be false. This approach is also pursued by EU
legislation in relation to IUU fishing for toothfish.160 The above-mentioned charges could
also be used for falsified VMS data provided as a condition for entry into port.

The charges discussed above do not necessarily have to be linked to conditions for entry
into port, but could also be applied in relation to information that is required for landing
catch or for routine inspections in port. With regard to catch declarations for all landings
by fishing vessels from non-EU Member States, EU legislation stipulates nothing more
than: “Masters shall be responsible for the accuracy of such declarations.”161 Presumably,
it is up to the EU Member State to decide if and what steps should be taken regarding
false declarations. In a case under consideration in the United Kingdom, a master of a
fishing vessel of a non-EU Member State faces a steep monetary penalty for furnishing
false information in relation to high seas fishing activities.162

In the sphere of vessel-source pollution, the jurisdiction being discussed has signifi-
cant potential in relation to the various record books (e.g., oil record book) required under
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MARPOL 73/78.163 Various states have imposed criminal or administrative monetary penal-
ties for incorrect or missing entries in such record books164 or for false statements relating
to them.165 The United States also seems to regularly impose penalties or institute proceed-
ings for furnishing false information or obstructing inspection in the sphere of vessel-source
pollution.166

Lacey Act Approaches

The U.S. Lacey Act, inter alia, makes it an offense to import, export, transport, sell, receive,
acquire, or purchase any fish taken, possessed, transported, or sold in violation of a treaty
or the domestic legislation of a foreign state.167 These prohibitions link the “overlying”
violation (import, export, etc.) with the “underlying” violation of foreign law. The threshold
for the overlying violation is very low as the presence of a (fishing or transport) vessel in a
U.S. port would suffice.168 In fact, the mere presence of a vessel within the maritime zones
of the United States or even the high seas may also be sufficient.169 Due to standard of proof
concerns, the United States mainly enforces the Lacey Act through civil administrative
(monetary) penalties and forfeiture of illegal captured fish and wildlife.170

At first sight, the Lacey Act is powerless against unregulated fishing on the high seas.
This is due to the fact that there is no “underlying” violation as the vessels engaged in such
activities are commonly not violating the laws or regulations of their flag state, usually
because these states are not members of the relevant RFMO. Even violations of the conser-
vation and management measures of RFMOs by vessels flying the flag of members to those
RFMOs are apparently not covered unless that member has directly implemented the obli-
gations into national legislation.171 Also, it is the policy of the United States not to proceed
with prosecution unless the relevant foreign flag or coastal state supports the prosecution.172

This notwithstanding, the Lacey Act enables prosecutions that are exclusively based on the
“overlying” violation, for example, import of fish accompanied by falsified or inaccurate
documents. This latter option is frequently used in relation to the documentation required
pursuant to the catch documentation scheme operated by CCAMLR.173

A Lacey Act approach was proposed in paragraph 63 of the 2000 Sydney Draft174 of
the IPOA on IUU Fishing, but found insufficient support. However, justification for using
a Lacey Act approach against unregulated fishing on the high seas can be based on the
argument that while the jurisdiction is extraterritorial, it is not truly unilateral because it
supports the interests of specific other states or the international community in general.
The chances of such an argument being successful in an international dispute settlement
procedure would be heightened significantly if Lacey Act approaches were pursued by a
larger number of states. It will be interesting to see the follow-up to the recent proposals
advocating Lacey Act approaches by the High Seas Task Force.175

An alternative and perhaps better way to bolster the justification for a Lacey Act
approach is to make applicability of the legislation dependent (instead of merely a policy)
on obtaining prior consent from the foreign flag or coastal state whose legislation has been
violated.176 Conflict of jurisdiction, one of the main risks of extraterritorial jurisdiction,
could thereby be avoided.

Stateless Vessels

The LOS Convention does not provide a definition of stateless vessels, but stipulates in
Article 92(2) that: “A ship which sails under the flag of two or more States, using them
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according to convenience, [ . . . ] may be assimilated to a ship without nationality.” Even
though the consequences of statelessness are not spelled out in the LOS Convention, a
growing number of RFMOs call on their members to board, search, and, if it has been
fishing in a manner which undermines the relevant RFMOs’ management and conservation
measures, arrest and prosecute a stateless vessel.177 As vessels engaged in or supporting IUU
fishing frequently change registry, in part to avoid enforcement by a flag state or to avoid
measures taken by states individually or through RFMOs against IUU vessels (e.g., through
blacklisting), it is not illusory that such vessels may be without registry while in ports.
Port states should ensure that their national legislation allows them to take enforcement
action against stateless vessels within their ports, as well as on the high seas and within
their maritime zones, for behavior that would have been illegal if committed by their own
vessels.

Toward Mandatory Port State Jurisdiction and Global Coverage

While flag state jurisdiction is mandatory under the LOS Convention, port state jurisdiction
is optional, with some limited exceptions.178 This situation is similar in the IMO instruments.
Whereas many of these instruments contain provisions for in-port inspection, they do not
oblige port states to carry out inspections but rather stipulate that once they do inspect,
such inspections are limited in certain ways, for example, to a certificate check.179 The
optional nature of port state jurisdiction and the ensuing emergence of ports of convenience
were instrumental in the creation of the Paris MOU in 1982,180 by which the participating
maritime authorities made inspection commitments. The 1991 IMO Assembly Resolution
A.682(17) “Regional Co-operation in the Control of Ships and Discharges” acknowledged
the added value of the Paris MOU and commenced efforts to create a global network
of regional merchant shipping PSC regimes.181 The expansion in participation in the Paris
MOU182 and the creation and expansion of new PSC regimes183 means that almost complete
global coverage has now been achieved. The Southern Ocean is regarded by some as a gap in
global coverage, in particular, in relation to Antarctic seaborne tourism through the so-called
“gateway ports” to Antarctica.184

While EU Member States are legally bound to the 1995 Port State Control Directive,185

whose substance and approach are highly similar, if not identical, to the Paris MOU,
all the regional merchant shipping PSC regimes are non-legally binding international
instruments.186 Differences in the levels of effectiveness between the various regional mer-
chant shipping PSC regimes are caused by needed updates of the constitutive instruments
in view of developments at IMO and ILO and by the lack of adherence by the participating
authorities with the underlying regulatory conventions. Obviously, if a state is not a party to
a relevant regulatory convention, its substance cannot be enforced against foreign vessels.187

In the sphere of marine capture fisheries, states have committed to exercising port
state jurisdiction through the IPOA on IUU Fishing and state parties to the Fish Stocks
Agreement are legally bound to do so pursuant to Article 23. As noted, at the regional
level, most RFMOs that deal with straddling, highly migratory, or discrete high seas fish
stocks have developed port state practices.188 However, none explicitly authorize, let alone
stipulate, onerous enforcement measures.189 Many of the regimes are optional or apply
exclusively to vessels flying the flag of nonmembers of the RFMO.190 Such discrimination
may be unjustifiable and inconsistent with international trade law.

The FAO Port State Model Scheme191 contributes to the creation of a global network of
regional port state jurisdiction for the purpose of marine capture fisheries and offers guidance
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and opportunities for harmonization in this respect. The terminology “Model Scheme” was
preferred to “Memorandum of Understanding.”192 Many delegations took the view that the
latter was too much associated with regional merchant shipping PSC regimes and feared
it would stimulate duplication of the existing efforts within RFMOs and undermine the
latters’ primacy.

It is not clear if and to what extent the FAO Port State Model Scheme imposes obli-
gations or commitments on FAO members. While the Scheme was adopted in 2004 by a
Technical Consultation, subject to a reservation by Japan,193 COFI endorsed the Report
of the Consultation but not explicitly the Scheme and agreed that “follow-up work on the
[Consultation] should be undertaken, especially with respect to operationalizing the model
scheme agreed at the Consultation.”194 Only efforts, whether individually, within the context
of RFMOs, the Ministeriallyled Task Force on IUU Fishing on the High Seas (HSTF),195

or beyond at the subregional or regional level can ultimately achieve the goal of a global
network of mandatory regional post state arrangements with respect to fisheries.

Since 2004 there have been few efforts to implement the FAO Port State Model Scheme
by RFMOs or other groupings of states. Within the North-East Atlantic Fisheries Commis-
sion (NEAFC), Norway submitted a “Draft NEAFC Scheme on Port State Control in the
Convention Area” in 2005.196 However, as some NEAFC members, including the EC, had
difficulties with the scope of the Scheme applying not only to IUU fishing activities in
the NEAFC Regulatory Area, but also in the maritime zones of coastal states within the
NEAFC Convention Area, the proposal was not adopted.197 Norway also tabled a pro-
posal on port state control at the Second Annual South East Atlantic Fisheries Commission
(SEAFC) Meeting in 2005, which led to the adoption of SEAFC Conservation Measure
02/05 “on Interim Port State Measures,” which uses Annexes B and C of the FAO Port state
Model Scheme. Finally, the Western and Central Pacific Fisheries Commission (WCPFC)
is to develop port state measures based on the FAO Scheme.198 Hopefully, more efforts to
strengthen port state jurisdiction or control within RFMOs will follow.

The success of the above efforts depends not only on the extent to which states recog-
nize that they have legally binding obligations to do so, but also on their recognition of the
need for mandatory port state jurisdiction and on adopting arrangements to ensure a level
playing field and address free riders. In situations where decisions are made by consensus,
this can be particularly difficult. This was illustrated during the 24th Annual CCAMLR
Meeting in 2005, where Argentina opposed several amendments to CCAMLR Conserva-
tion Measure 10-03 on “Port inspections of vessels carrying toothfish,” which would have
required inspections of all vessels carrying toothfish, and not just fishing vessels.199

Finally, at various recent international meetings during the past few years, some states
have voiced their support for a legally binding international instrument on the rights and
obligations of port states in the sphere of marine capture fisheries.200 It is submitted that
support for such an instrument would depend on its objective and the ability of its proponents
to convince states that they have more to gain than to lose from such an instrument. While
states with ports of convenience obviously fear losing more than gaining, many coastal
states are also concerned about the competitiveness of their own fleets that benefit from
proximity to high seas fishing grounds. While distant water fishing states will benefit from
rights of access, they also fear abuse of port state jurisdiction with possible spillover effects
to merchant shipping where the financial interests are much larger. Moreover, rights of
access to ports and other obligations for port states are direct constraints on sovereignty and
are difficult to accept for many states. Finally, in view of the dispute between the EU and
Chile that is still pending before the International Tribunal for the Law of the Sea (ITLOS)
and the WTO, the forum in which negotiations would take place is not obvious.
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At the Review Conference of the Fish Stocks Agreement held in May 2006, it was
recommended to “initiate, as soon as possible, a process to develop within the FAO, as
appropriate, a legally binding instrument on minimum standards for port State measures,
building on the [FAO Port State Model Scheme] and the [IPOA on IUU Fishing].”201 This
recommendation originated in a Norwegian proposal that was supported by many delega-
tions, including the EC and New Zealand, with Japan cautiously indicating a willingness
to consider it.202 Whether such a process will be initiated probably will be decided at the
27th Session of the FAO Committee on Fisheries (COFI) in March 2007. The fact that the
objective of the envisaged process within the FAO would be limited to establishing “mini-
mum standards for port State measures,” seems to indicate that the delegates at the Review
Conference were well aware of the considerations mentioned above. The challenge will be
to ensure that, compared with the instruments on which it builds, the envisaged instrument
adds value, inter alia, by addressing free rider issues.

Conclusions

Under general international law, vessels have no right of access to foreign ports and port
states have broad powers to prescribe and enforce measures against visiting vessels. The
legality or justifiability of port state jurisdiction for actions that take place outside the ocean
space of a port state depends not only on a sufficient jurisdictional basis, but also on the type
of enforcement action taken. A port state’s “residual jurisdiction,” namely, its competence
to prescribe more stringent standards than those agreed to within competent international
organizations such as IMO, is not affected by adherence to IMO instruments. The implica-
tions of international trade law on a port state’s residual jurisdiction are unclear. However,
due to the wide range of potential repercussions, a port state should not resort to residual
jurisdiction unless a careful policy assessment of its overall cost-effectiveness indicates
that the expected benefits outweigh the expected risks. The international community’s in-
terests, including not only such interests as the protection of marine biodiversity, but also the
regulatory roles of competent international organizations, should be part of this assessment.

This article has shown that port state jurisdiction is gradually moving from being
voluntary in limited subject areas toward being comprehensive and mandatory through
regional and global arrangements. Due to the continuous updating of relevant international
instruments and their expansion into new subject areas, the most rapid developments relate
to the substantive scope of port state jurisdiction. Integrated forms of in-port enforcement
at the national level and increased coordination at the regional and interregional levels
are required to address issues of capacity and logistics. Integrated in-port enforcement
also offers opportunities for combating IUU fishing, for instance, by subjecting suspected
vessels to enforcement for purposes other than conservation and management of marine
living resources or by using the records of ship-to-ship contacts required pursuant to the
ISPS Code as evidence of illegal or unregulated transshipments at sea as well as of illegal
or unregulated fishing.

The notion of a “responsible port state,” namely, a state committed to making the
fullest possible use of its jurisdiction under international law in furtherance of not just its
own rights and interests, but also those of the international community,203 could play a role
in optimizing the use of port state jurisdiction, balanced by appropriate safeguards, and
achieving mandatory coverage through regional and global arrangements. Suggestions for
optimizing the use of port state jurisdiction are: departure state jurisdiction; providing VMS
or VDR data as a condition for entry into port; using criminal or administrative law to lay



Port State Jurisdiction 247

charges, such as furnishing false information; pursuing Lacey Act approaches; and taking
action against stateless vessels.

Despite the near-global coverage by regional merchant shipping PSC regimes and the
existence of port state practices in most RFMOs, the objective of mandatory and global
coverage still lies ahead. Among other things, the remaining geographical gaps in global
coverage need to be filled, in particular in relation to marine capture fisheries, and the
performance level of individual regional arrangements and interregional uniformity need to
be adequate. Developing states will need considerable assistance if this goal is to be reached.

The trend from optional to mandatory port state jurisdiction appears unavoidable.
Awareness that the interests of the international community are not only undermined by
free riders in their capacity as flag states, but also in their capacity as port states, is expected to
spread due to current and future concerns, including those of international terrorism, marine
biodiversity, and diseases. It therefore may not be long before the notion of a responsible
port state becomes firmly established in law and policy.
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