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*949  Abstract

In Chavez-Vilchez the CJEU decided on the circumstances under which a minor, dependent EU citizen is forced to leave the
territory of the European Union, if his/her third-country national parent is refused the right to reside in a Member State.
Chavez-Vilchez continues where the case of Ruiz Zambrano left certain questions open. One of the questions was how to
assess under what circumstances EU minor citizens are forced to leave the EU and what aspects need to be considered in
that assessment. In this analysis of Chavez-Vilchez, the relationship with previous case law of the CJEU is examined and
discussed. Specific attention will be paid to the relation of dependency between the EU citizen and the third-country national
parent, the inclusion of family life and the rights of the child in the assessment, as well as the relationship between art.20
and art.21 TFEU.

Introduction

How can one describe the relationship between parent and child? How can one do justice to the fact that parents are not
just care-givers who provide for a child’s material needs, but there is a much deeper relationship in which the parents
are the most important persons in the child’s life, and also vice versa, that the child is the most important person in the
parents’ lives? It is difficult to describe this in any context—social or literary—and it is even more difficult to do justice
to these complex relationships in the even more constrained vocabulary of the law.
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In the Chavez-Vilchez (Chavez) case, 1  the Court of Justice (the Court) seems to have done its best with the limited means
available in the specific legal context of EU citizenship. In Chavez, the Court gives the national authorities instructions
to apply a more refined test in establishing whether such a relationship *950  of dependence exists between the child and
the third-country national (TCN) parent, which would justify that the latter should have a derived right of residency in
the Member State of nationality of the EU child citizen.

The novelty of Chavez is that the Court has been explicitly asked how to deal with the Ruiz Zambrano line of case law
in the situation of broken families. Up until Chavez it remained unclear whether a TCN parent could have a derived
right to reside, even if the other—EU citizen—parent was also present. The reasoning is that a TCN parent has a derived
right to reside in the EU if the child, who has the nationality of one of the Member States, were forced to leave the
European Union if his/her parent did not have such a right of residency. In Chavez the Court explicitly included the right
to family life and the best interests of the child—as laid down in the Charter of Fundamental Rights (Charter) in the
legal assessment of art.20 TFEU. The Court interpreted art.20 TFEU with reference to the Charter, the right to family
life and the rights of the child, which is a novelty in EU citizenship case law.

In March 2011, the Court held in the controversial 2  and very concise 3   Ruiz Zambrano judgment 4  that national
measures may not deprive an EU citizen of the "genuine enjoyment of the substance of the rights" conferred on him by

the status of being a EU citizen, even if the EU citizen at issue had not made use of his or her right to free movement. 5

This judgment has been at the centre of the academic debate ever since. 6  It raised many questions with regard to the
substance, scope and limitations of art.20 TFEU, with several authors speculating about the different rights that may

form the "substance" of Union citizenship. 7  However, in subsequent case law, such as McCarthy 8  and Dereci, 9  the
Court significantly limited the reach of its reasoning in Ruiz Zambrano. It clarified that what was meant by a deprivation
of the "genuine enjoyment of the substance of rights" was that a third-country national parent only enjoys a derived right
of residence under art.20 TFEU if his or her minor child who is an EU citizen would be forced to leave the territory of

the EU altogether if that parent did not receive the right of residence. 10  Although the Court thus clarified, or at least
determined, its broad and vague "activation" of art.20 TFEU as an autonomous source of rights, *951  the following

questions were left open 11 : what does "dependent" mean; what is the role/position of the other parent and/or other
family members; what is the "substance" of Union citizenship rights; what is the relationship between art.20 TFEU and
fundamental rights; and does the derived right of residence under art.20 TFEU come with access to social benefits and
work permits? And how does this interpretation of art.20 TFEU fit in with the Court’s recent, restrictive, line of case
law? Similar to the Ruiz Zambrano case, the present case came to the Court in national proceedings regarding social
benefits. The Chavez case was brought before one of the highest courts in the Netherlands (the Dutch Central Appeals
Tribunal), resulting, once more, in an opportunity for the Court to clarify its previous line of case law.

This case note is structured as follows. First it presents a summary of the factual and legal background; subsequently it
discusses the Opinion of AG Szpunar and the judgment of the Court. Thereafter, the comment on the Chavez case focuses
on four major issues: the scope and limitations of art.20 TFEU, the connection between art.20 TFEU and fundamental
rights protection and the burden of proof, the implications for national authorities and judges, as well as the relationship
between art.20 TFEU and art.21 TFEU.

Factual and legal background

Ms Chavez-Vilchez and seven other individuals, all third-country nationals, were all mothers of one or more minor
children who had been acknowledged by their Dutch fathers, so that the children also had Dutch nationality. In all cases
the relationship between the mother and the father had ended, and the children lived mainly or exclusively with their
mothers. There were, however, factual differences between the individual cases with respect to the relationships of the
parents and the children in terms of the division of custody rights and contributions to costs of support, the mothers’
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situation as regards their right of residence in the EU, and the situation of the children. Further, with the exception of
Ms Chavez-Vilchez and Ms Wip, the minor children of the six other individuals had never exercised their right of free
movement: they had resided, since birth, in the Netherlands.

The third-country nationals in all cases had applied for social assistance and/or child benefits, which had been refused by
the Dutch authorities, because they did not have a right of residence in the Netherlands. The proceedings against these
refusals had been dismissed at first instance, upon which the applicants brought proceedings on appeal to the Central
Appeal Tribunal. This court decided to refer questions to the Court, seeking, first, to ascertain whether the individuals
concerned might, as mothers of a minor EU citizen who were responsible for the day-to-day and primary care, acquire a
right of residence under art.20 TFEU in the Member State of nationality of their child. More particularly, the referring
court asked, first, what importance was to be given to the fact that it is that parent on whom the child is legally, financially
and emotionally dependent. In connection with that question, the referring court furthermore, secondly, asked how to
judge the fact that it might be possible for the other parent, who is a national of the Member State, to in fact be able
to care for the child. In its third question, the referring court asked the Court if it was for the TCN parent to make a
plausible case that the other parent was unable to assume the responsibility for the care of the child.

Opinion of AG Szpunar

AG Szpunar starts his Opinion by outlining the principle of the best interests of the child, which, according to him,
should be leading in the interpretation and application of EU law. He places the interests of the child at the centre of

his analysis, underlining it as "the prism through which the provision of EU law must *952  be read", 12  by relying on
various sources for the rights of the child. More particularly, he refers to art.3(1) of the Treaty on the Rights of the Child

(New York, 1989); art.3(3) TEU; art.24 Charter; and to the case law of the Court on arts 20 and 21 TFEU. 13

The Advocate General argues that the mere presence of the Dutch father in the Netherlands cannot, as such, justify the
refusal of a residence right for the mother. The referring court should assess in each case whether a refusal of a residence
permit complies with the principle of proportionality. This must be done since there are several competing interests that
have to be weighed against each other: national interests in the area of immigration, the rights of Union citizens, the best

interests of the child, and rights based on national family law, such as custody rights. 14  In the Advocate General’s view,
the most important factor in the proportionality test to be considered is the child’s degree of dependence on the third-

country national parent. 15  In that regard, he argues that it is essential to assess on whom the child is legally, financially

or emotionally dependent, which is a formula that the Court used in O v L. 16  Furthermore, the Advocate General argues
that fundamental rights, such as the right to family life, read together with the obligation to consider the interests of the

child, 17  should be considered in the review of the proportionality test.

In the context of the burden of proof, the Advocate General argues that if a party relies on art.20 TFEU, the national
authorities should ex officio assess whether the requirements for its application are fulfilled. In addition, they should
raise the issue whether the other EU citizen parent can assume the care for the child, considering the principles of
proportionality and the primacy of the best interests of the child ex officio. He stresses that the division of the burden
of proof must not lead to a loss of useful effect of the Union citizenship rights of the child. Moreover, the Advocate
General concludes that to require the TCN mother to file a claim—against her own interests—to have the custody rights
transferred to the other parent, in order to prove that he, in fact, cannot assume the care, would be a violation of art.20

TFEU and the general principles of law, particularly the principle of proportionality. 18

Judgment of the Court of Justice
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The Court starts its reasoning by drawing attention to the specific factual characteristics of the cases in terms of the
intensity of contact with or involvement of the other parent (EU citizen), the residence status of the mothers, and the
use of free movement rights by the child at issue.

Similarly to the Opinion of the Advocate General, the Court concludes that, for the period of the use of free movement
rights by Ms Chavez-Vilchez and Ms Wip and their respective children, their rights should be assessed under art.21
TFEU and Directive 2004/38. However, where the Advocate General argues that there is room for direct applicability of
Directive 2004/38, the Court argues that the Directive does not cover the derived rights of third-country family members
in the case of return to the Member State of nationality of their child. Nevertheless, the Court states that the conditions

of arts 5–7 of Directive 2004/38 should be applied by analogy. 19

With regard to the first and second preliminary questions, the Court recalls its previous judgments, in which it ruled that
art.20 TFEU prevented measures that result in the EU citizen being deprived of the effective enjoyment of his rights,
i.e. if the refusal of the derived residence right for the third-country *953  national family member actually forced the

Union citizen to leave the territory of the EU altogether. 20  This applies, however, only in exceptional circumstances,
if secondary legislation on the right to residence of TCNs does not apply, and if the EU citizen child has not used his
free movement rights.

As regards the relevant factors for the assessment of the risk that a refusal decision forces the minor child (EU citizen) to
leave the EU, contrary to the Dutch Government’s argument, the Court regards the presence of the other—EU citizen

—parent as "relevant" but "not in itself sufficient". 21

The Court therefore rejects the restrictive reading of the Ruiz Zambrano judgment that was provided in the Dutch
guidelines for the immigration services. According to the Dutch judgment, it can only be assumed that the Union citizen
parent is unfit or unable to care for the child in the case of imprisonment, confinement to an institution, or death, or
where the application by that parent for the custody of the child has been dismissed by a court. The fact that a parent
with the nationality of the Member State is de facto present or de facto able to take care of the minor EU citizen in itself
is not sufficient to argue that the EU minor citizen will not be forced to follow the TCN outside the EU. According to the
Court, the national authorities must consider not only the question who has custody of the child, but also which parent
is the primary carer of the child, and whether there is an actual relationship of legal, financial or emotional dependence
between the child and the TCN parent. In the light of this assessment, the competent authorities must take into account
the right to respect for family life, art.7 Charter, read in conjunction with the duty to consider the interests of the child,

as stipulated by art.24 Charter. 22  In order to conclude that the child would be forced to leave the EU if the TCN parent
did not have a right to residence, it is in the best interests of the child that all circumstances be considered, in particular
the child’s age, physical and emotional development, the extent of his or her emotional ties with both the EU parent and

with the TCN parent, and also the risk for the child’s equilibrium, should they be separated from the TCN parent. 23

As regards the third preliminary question, about the burden of proof, the Court considers that, in principle, the third-
country national parent who wishes to obtain a derived right of residence based on art.20 TFEU should provide evidence
on the basis of which it can be assessed whether he or she fulfils the conditions to obtain such a right, especially the
facts pertaining to the possible deprivation of the effective enjoyment of the Union citizenship rights of the child in the

case of refusal of the right of residency. 24  However, the Court also warns that the national authorities should avoid an
application of national rules on the burden of proof which undermines the effectiveness of art.20 TFEU.

The Court points out that national rules regarding the division of the burden of proof do not relieve national authorities
from their duty to make the necessary inquiries, based on the evidence submitted by the TCN parent, in order to ascertain
where the other parent resides and whether this parent is actually able and willing to assume sole responsibility for the
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daily care for the child, and whether there is indeed such a relationship of dependency between the child and the TCN
parent that the child would in practice be forced to leave the EU if the right of residence were refused.

Comment

The Chavez judgment specifies factors that need to be considered by national authorities when they assess whether an
EU citizen risks being deprived of the genuine enjoyment of the substance of his or her EU citizenship rights. More
particularly, the Chavez judgment illustrates this test with regard to minor children who are EU citizens, and who may
(or may not) be so dependent on their TCN parent that this parent should enjoy a derived right of residence. In this
comment, we focus on the value of Chavez added to the *954  existing line of case law since Ruiz Zambrano, and we will
identify questions that may need further clarification. For instance, does the Court’s refined dependence assessment lay
the ground for a new approach to the role of the Charter in the context of art.20 TFEU? If so, what is the relationship
between the Court’s interpretation of the right to family life under the Charter, and the longer, and more developed line
of case law of the European Court of Human Rights (ECtHR) on these rights? And does the approach towards art.20
TFEU that is now crystallising have implications for the relationship between arts 20 and 21 TFEU?

The relationship of dependency between the EU citizen and the TCN

For the test whether the substance of the rights of a minor EU citizen are violated by a Member State, as established

in Ruiz Zambrano, 25  the relation of the child’s dependency to the TCN parent is crucial. According to previous case
law, art.20 TFEU is violated only in exceptional circumstances—in particular, if a minor child who is an EU citizen
is dependent on his or her TCN parent, but the national authorities refuse this parent the right of residence, and the

child would therefore have to leave the territory of the EU in order to accompany their parent. 26  The right conferred
by art.20 TFEU has therefore also been described not as the right to reside in the European Union, but as the right "not

to be forced to live outside the EU". 27  The Ruiz Zambrano criterion therefore applies only in exceptional situations,
in which a minor EU citizen has no other choice than to follow the TCN parent and leave the EU. The question was
left open under which circumstances a minor is actually forced to leave the EU, which is a difficult assessment, since
it is in essence a hypothetical question. It means that national authorities and courts have to assess the strength of the
relationship between the TCN and the minor EU citizen and predict what will happen in case of expulsion of the TCN
parent. In Dereci the Court held that,

"the mere fact that it might appear desirable to a national of a Member State … in order to keep his family together in
the territory of the Union … it is not sufficient in itself to support the view that the Union citizen will be forced to leave

Union territory if such a right is not granted." 28

It seemed therefore that the Court had a strict approach to art.20 TFEU and did not allow room for the right to family
life to be included in art.20 TFEU. In Chavez, the Court made a new turn in its case law by including family life in the
assessment of whether art.20 TFEU has been violated. One of the essential elements of the assessment of art.20 TFEU
is the relationship of dependency between the TCN parent and the EU minor citizen. In order to rely on art.20 TFEU
there should be a particularly strong degree of dependency. In Chavez the Court refined this assessment.

In order to appreciate the Court’s refinement of the dependency assessment in Chavez, it is useful to retrace the

development of this criterion. In the 2004 case of Chen, 29  the Court ruled that art.21 TFEU should be interpreted in
such a way that a TCN parent, on whom a minor child is dependent, may obtain a derived right of residence. The Court
held that,
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"it is clear that enjoyment by a young child of a right of residence necessarily implies that the child is entitled to be
accompanied by the person who is his or her primary carer and accordingly that the *955  carer must be in a position

to reside with the child in the host Member State for the duration of such residence." 30

The Court therefore used the notion of "primary carer" to appreciate the relationship of dependency. In Ruiz Zambrano,
and in the light of the interpretation of art.20 TFEU, the Court merely referred to the children’s dependency on their
TCN parent, but did not explain how that relationship of dependency was to be appreciated (Diego and Jessica Ruiz
Zambrano were eight and six, respectively, at the date of the judgment, and their parents had joint custody).

In Dereci, the Court did not express itself on the actual relationship of dependence between the EU citizens and their
family members, this being a matter for the national courts to establish. However, the Court, as observed above, did
state that the fact that the desire to keep a Union citizen’s family together,

"is not sufficient in itself to support the view that the Union citizen will be forced to leave Union territory if such a right

is not granted." 31

In O v Maahanmuuttovirasto, 32  the Court was asked about the nature of the relationship between the EU citizen and
the TCN parent, and the question whether a step-parent with the nationality of a third country could have a derived
right to reside based on art.20 TFEU. The Court eventually ruled that the minor EU citizens, under the circumstances
of these cases, were not forced to leave the EU, because their mothers had a right to reside in another EU Member State,
although it did go on to emphasise that,

"it does not follow from the Court’s case-law that their application is confined to situations in which there is a blood

relationship between the TCN for whom a right of residence is sought and the Union citizen." 33

However, the Court also clarified that in the assessment of the risk of deprivation of the genuine enjoyment of Union
citizenship rights, a factor to be considered was the fact that the third-country fathers or stepfathers were not persons

"on whom those citizens are legally, financially or emotionally dependent". 34  Even though the Court mentioned the
custody or sole custody, i.e. legal dependency, of the children several times in the judgment, there may be other forms
of dependency. O v Maahanmuuttovirasto therefore was a sign that the Court would follow a non-formal approach
to the Ruiz Zambrano criterion. The de facto dependency is far more important than formal relationships between the
primary carer and the EU citizen.

In Chavez the Court further develops the reasoning it employed in O v Maahanmuuttovirasto. It first refers to its
judgment in O v Maahanmuuttovirasto, summarising that factors of relevance were the question of who has custody of

the child and whether the child is legally, financially or emotionally dependent on the third-country parent. 35  At [70], it
rephrases the O v Maahanmuuttovirasto test: that it must be determined in each case which parent is the "primary carer"
of the child, and whether there is, in fact, a relationship of dependency between child and TCN parent. The Court goes on
to state that, as part of this assessment, account must be taken of the right to respect for family life under art.7 Charter,
read in conjunction with the obligation to take into consideration the best interests of the child of art.24(2) Charter. This
is an important and explicit departure from the Court’s reasoning in Dereci and O v Maahanmuuttovirasto, and we will
discuss this new approach below.

Subsequently, the Court provides even more detailed clarifications on the dependency test. It states that, although it is
a relevant factor whether the other, EU citizen, parent is actually willing and able to *956  assume sole responsibility
for the primary day-to-day care of the child, this in itself is not sufficient to conclude that there is not a relationship of

dependency with the TCN parent. 36  The final instructions of the Court on the assessment of dependency are that,
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"account must be taken, in the best interests of the child concerned, of all the specific circumstances, including the age
of the child, the child’s physical and emotional development, the extent of his emotional ties both to the Union citizen
parent and to the third-country national parent, and the risks which separation from the latter might entail for that

child’s equilibrium." 37

In the chronological context of the Chen, Ruiz Zambrano, Dereci and O v Maahanmuuttovirasto cases, we find that
the Chavez judgment presents a refinement of the test of dependency, which (at least possibly) does more justice to the

protection of the best interests of the child than it had done before, 38  as it acknowledges that the dependence between
child and parent may consist of elements other than just the primary care, or the legal custody arrangements, and that
various other factors relating to the child’s emotions and development need to be considered. It is important to note

that in principle the relation of dependency remains temporary, which may change in time. 39  Does the relationship of
dependence end when the EU minor citizen becomes an adult? What basis would exist for the TCN parent after that

time? Directive 2003/109 40  on long-term residents might protect the TCN’s right to reside, but only if the TCN has been
residing continuously and legally (on the basis of art.20 TFEU) in the Member State in question.

The relationship of dependency is therefore deepened and more broadly interpreted by the Court than it had previously
ruled in Dereci. The Court made a significant move by including family life and the rights of the child in the assessment
of dependency. The incorporation of the right to family life and the importance of the best interests of the child in the
assessment of dependency raise important questions about the relationship between the scope of art.20 TFEU and of
the Charter, on the one hand, and between the Court’s interpretation of the Charter, and the role of the ECHR, the
ECtHR’s case law and other human rights instruments, on the other, which we explore in the following sections.

Fundamental rights linked to the status of EU citizenship

The scope of Article 20 TFEU and that of the Charter—the story of the chicken and the egg

The novelty of the Chavez judgment lies in the fact that the Court includes the rights to family life and the best interests
of the child, as laid down in arts 7 and 24 of the Charter, in the examination of whether art.20 TFEU is violated by
a national measure. This may mean that a new approach is developing to the *957  role that the Charter can play in
determining whether an EU citizen’s situation falls within the scope of art.20 TFEU. Again, it is useful to compare the
Chavez judgment with the approach taken by the Court in earlier case law on art.20 TFEU.

It should be recalled that in Ruiz Zambrano the Court mentioned neither fundamental rights nor the Charter, despite the
fact that the referring court had explicitly requested guidance on the importance of the Charter, and despite the fact that
AG Sharpston had spent a considerable part of her elaborately reasoned Opinion on precisely the matter of fundamental
rights. She proposed to define the scope of application of the Charter by reference to the existence of a material Union

competence. 41  However, the Court did not address the role of fundamental rights in Ruiz Zambrano. In subsequent
cases it became clear that the mere existence of a Union competence was insufficient to bring a situation within the scope

of application of the Charter. 42  Subsequent academic debate on Ruiz Zambrano and on the Court’s following case law,
the question of the role of fundamental rights, or lack thereof, and the implication for the scope of application of both

art.20 TFEU and the Charter itself played an important role. 43

In Dereci, as well as in O v Maahanmuuttovirasto, the Court considered the review under art.20 TFEU in the Ruiz
Zambrano reasoning as separate from the potential claims for a right of residence based on the fundamental right to
family life, which, according to the Court, "must be tackled in the framework of the provisions on the protection of

fundamental rights which are applicable in each case". 44  The Court subsequently stressed that the Charter is applicable
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only when Member States are implementing EU law, and that the Charter, according to art.51(2) Charter, does not
extend the field of application of EU law. Accordingly, the Court argued that the national court must determine whether
the situation "is covered by EU law", in which case it may review whether a refusal of the right of residence violates the
right to family life under art.7 Charter, or whether the situation is not covered by EU law, in which case the national
court should take the ECHR (art.8 ECHR) into account. In these cases, the Court seemed to separate the applicability
of the Charter from the applicability of art.20 TFEU, and even seemed to view a fundamental rights claim as a different
"voie de recours" for claimants. Furthermore, the Court emphasised the fact that art.7 Charter should correspond with

art.8(1) ECHR and the interpretation given to that provision in the ECtHR’s case law. 45  By contrast, the Court takes
a very different approach in the Chavez judgment, by asserting that "as part of" the assessment of dependency,

"account must be taken of the right to respect for family life under Art. 7 Charter read in the light of the obligation to
take the best interests of the child into consideration under Art. 24 Charter",

without referring to the ECHR or any of the ECtHR’s judgments on the right to family life, or to other human rights

instruments (a point that we shall discuss in more detail in the next section). 46  Moreover, the *958  Court failed
to engage with its own earlier case law on this point, and did not explain the reasons for departing from the earlier

approach. 47

This new approach—and the lack of explanation—are remarkable, since art.51(1) of the Charter states that the Charter
shall only apply to Member States whenever they "implement EU law". Although there have been debates about the
meaning of these terms, we know from the explanations accompanying the Charter that the Charter is binding on

Member States whenever they act in a situation that falls within the scope of application of EU law. 48  This is essentially

the case when Member States implement or otherwise apply EU law, or when Member States derogate from it. 49  In
free movement case law, for instance, EU law applies (for the purposes of determining the applicability of the Charter) if
EU Member States rely on one of the justifications to restrict one of the freedoms. Formally, one may argue that in that
situation the scope of application is triggered, because the case falls within the material scope of one of the free movement
provisions, and there has been a prima facie restriction. Therefore, the national measure falls under the prohibition to
restrict free movement, i.e. within the scope of EU law. Only after establishing that there is such a prima facie restriction
of one of the freedoms do justifications come into play, and in the light of the assessment of the justifications, the Charter

may play a role. 50

Such was also the Court’s approach in Rendón Marin. Here, the Court stated that the right to respect for family life and

the best interests of the child had to be taken into account, 51  but this concerned the assessment of the justification of
the restriction in the context of art.20 TFEU. Consequently, since a prima facie restriction had already been identified,

the situation fell within the scope of EU law. 52

In the Chavez judgment, however, the EU Charter is used to fill in and interpret the prohibition in itself, since art.20
TFEU has a rather undetermined material scope. The question is: What came first? Was it the violation of art.20 TFEU
and therefore the situation could be assessed in the light of the EU Charter? This would mean that the protection of the
child’s right or the right to family life depends on the Charter’s scope of application. Or, as it seems from the Court’s
approach in Chavez, does a violation of a Charter right—the right to family life read in conjunction with the obligation

to respect the child’s best *959  interests—cause a violation of art.20 TFEU in itself? 53  This may be problematic, since
the "activation" of art.20 TFEU as an autonomous source of rights since the Ruiz Zambrano judgment constituted
a departure from the "purely internal situation" rule. In principle, any national of a Member State falls within the
personal scope of art.20 TFEU, without needing to have used his or her EU rights. In the light of the limits placed on
the application of the EU Charter in art.51, the Court made a remarkable move, one that can be criticised from the

perspective of legal certainty and quality of judicial reasoning. 54  The language used by the Court at [70] is ambiguous:
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What does it mean to take a fundamental right "into account", and does this not circumvent the interpretation that it
previously gave to art.51(1) Charter?

One interpretation of the Court’s argumentation in Chavez could be that the Court did not intend to bring the Chavez
case within the scope of application of the Charter and thereby make the Charter part of the more general category of
the "substance of rights", but rather that it advocated a "Charter-compliant" interpretation of the particular assessment

of dependency in light of the derived right of residence for third-country national parents under art.20 TFEU. 55  Such
a Charter-compliant interpretation of EU citizenship was something that AG Sharpston suggested in O v Minister

voor Immigratie, Integratie en Asiel. 56  Although such a Charter-compliant interpretation of EU law is increasingly

frequent, 57  it might also be criticised if the consistent interpretation goes as far as to circumvent the limitation of art.51(1)
Charter. Unfortunately, the Court does not make explicit what its approach in Chavez means with regard to art.51(1)
Charter, nor does it explain why it did not take such an approach in earlier cases.

Derivative residency rights for TCN parents—role for proportionality?

In light of the foregoing, it is interesting to note that the Advocate General in Chavez took the more traditional approach
as developed in internal market case law: by assessing whether the prima facie interference with art.20 TFEU, which
brings the case within the scope of application of EU law (and therefore of the Charter), was justified by objective reasons
and whether it was proportionate. The proportionality review, he argued, should focus in particular on the extent of the
dependence between the TCN parent and the child, and should consider fundamental rights, such as the right to family
life of art.7 of the Charter, read together with the obligation to consider the interests of the child, as laid down in art.24(2)
of the Charter. This was also the Court’s own approach in Rendon Marin.

However, in Chavez the Court does not mention the principle of proportionality at all, but seems to take the assessment
of the extent of the dependence between the third-country national parent and the child as part of the question whether
the child would be deprived of the genuine enjoyment of her or his EU citizenship rights at all. One may argue that
this test has a proportionality check built into its terms: that the Union citizen must be deprived not just of any general
enjoyment of any rights, but of the "genuine" *960  enjoyment of the "substance" of EU citizenship rights. However,
it is far from clear whether the "Zambrano formula" must be read in this way, or if there is a separate, additional role
to play for the proportionality principle.

The Advocate General’s approach is more systematic—since it is firmly built on the traditional approach of restrictions

of the fundamental freedoms of the internal market 58 —and clear, which from a "quality of legal reasoning" perspective

could be preferable. 59  The "scheme" of the argument to be followed would be: is there a prima facie restriction of art.20
TFEU? If so, it needs to be objectively justified and proportionate. The "prima facie restriction", i.e. the existence of a
risk that an EU minor child would have to follow his or her TCN parent outside the EU, crosses the hurdle of the scope
of application of EU law for the application of the Charter. This clears the way to state that, within the proportionality
review, account must be taken of fundamental rights. However, one could also argue that this approach to art.20 TFEU
opens the floodgates for a reliance on the Charter, since, on the one hand, the personal scope of art.20 TFEU covers all
Member State nationals and the material scope of art.20 TFEU is determined in a slow, case-by-case manner in the case
law of the Court; and, on the other hand, all Charter rights could theoretically be part of the proportionality review. Then
again, it is clear from the line of case law since Ruiz Zambrano that the application of art.20 TFEU as an autonomous
source of rights is limited to extreme cases, so the actual risk of such a "snowball scenario" may be limited in practice.

There is also another interesting side to the substantive guidance that the Court gives to the national authorities for the
dependency review. It is common knowledge that neither EU citizenship rights under art.20 TFEU, nor the right to family
life, are absolute rights, which means that Member States enjoy a certain degree of discretion to balance these rights
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against the objective interests of society. In Chavez the Court identified numerous factors that the national authorities
must take into account from the perspective of the right to family life and the child’s best interests, and, furthermore, that
the national authorities must make "all necessary inquiries" to determine the dependence. However, the Court did not
pay any attention at all to the other side of this balancing exercise, namely the interests of the State. In a way, the Court
"front-loaded" the dependency test with the right to family life and the obligation to consider the child’s best interests.
Should this test not be more balanced with the other rights and interests that may be involved in the decision to grant
rights of residency to TCN, and would a reference to the ECHR or other instruments have provided inspiration for this
balancing? These two points are discussed in the following section.

Fundamental rights "as part of" the dependency assessment—adequate
protection of the rights of the child (and parents) (and Member States)?

The depth and complexity of a child’s relationship with his or her parents is difficult to dissect and label legally. The Court
can be applauded for making an effort to include the right to family life and the child’s best interests in its refinement
of its previous line of case law on the factors that need to be considered by national authorities. The fact that the Court
insisted on a fair burden of proof, as discussed below in more detail, also protecting the EU citizens against a very
restrictive regime, may be welcomed. The outcome for the litigants at issue is that the TCN parents were able to stay in
the Netherlands, which presumably is a good thing for these EU minor children.

However, taking a long-term and systematic view on both the development of the substance of EU citizenship rights,
and the coherence of fundamental rights protection in the EU, how are we to judge this *961  recent performance of
the Court? A first point of criticism has been addressed above, namely the newly established relationship between the
determination of the scope of application of art.20 TFEU and the Charter. We will now address three further questions,
which we will try to distinguish for clarity’s sake, but which are actually intertwined.

The Chavez judgment is an example of a case in which the Court interprets fundamental rights laid down in the Charter
without referring to or drawing inspiration from pre-existing interpretations of similar rights in other international
human rights instruments such as the ECHR, or the United Nations Convention on the Rights of the Child 1989

(UNCRC), which is the most important international instrument for the protection of the rights of the child. 60  Although

this "Charter-centric" approach is becoming increasingly common 61  and, admittedly, art.24 Charter is, according to the

Explanations relating to the Charter, based on several provisions of the UNCRC, 62  the Court has also been criticised
for the lack of references to the ECHR or other relevant sources of human rights law, and for its perceived inconsistency

and arbitrariness in when it does, or does not, make such references. 63  It is therefore an important question whether
the Court can indeed be reproached for being imbalanced, inconsistent or seemingly arbitrary in referring, or not, to
the ECHR or other sources of human rights law. Secondly, we address the question whether an adequate protection of
all the rights involved has been realised, and whether such references to the ECHR or other human rights instruments
would have made a substantive difference. Lastly, we ask whether this Charter-centric approach can be explained in
light of the autonomy of EU law.

Silence on ECHR/other international instruments

How are we to judge the Court’s deafening silence on the ECtHR’s case law and other relevant human rights instruments?

In the academic literature, there has been ample discussion of the Court’s developing role as a human rights court. 64

In a convincing plea for the Court to make more, not fewer, references to other human rights instruments and bodies,
such as the ECtHR, Gráinne de Búrca argued that recourse to such instruments and to the decisions of other human
rights bodies would remedy the Court’s relative lack of experience and expertise in adjudication questions pertaining
to fundamental rights protection. Another of her arguments is that referring to and engaging *962  with such other
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sources of fundamental rights protection would increase the coherence and consistency—the fairness—of fundamental
rights protection globally, which is preferred over a local, particular development of fundamental rights protection. De
Búrca furthermore points out that the principle of transparency and the obligation to state reasons for its decisions are

central to the legitimacy of the Court’s case law. 65  It goes beyond the scope of the present article to engage fully with De
Búrca’s arguments, but we can observe here that Nic Shuibhne advanced a somewhat similar argument. Writing about
the "internal" consistency of the Court’s own case law on EU citizenship and fundamental rights (and not per se about
the practice of referring to other sources of fundamental rights), she pleads for the Court to be consistent in its approach
to fundamental rights questions. The Court,

"must endeavour to weave its case law logically together or, if there are good reasons to push the law in a different

direction, articulate its reasoning as clearly and explicitly as possible." 66

Furthermore, earlier in this Law Review, in an editorial commenting on the Ruiz Zambrano judgment, she argued as
follows:

"Or, if it [the Court] is truly serious about pushing the constitutional reach of EU law this far, then be open about it,
be thorough, be direct, and persuade us as to why this must be the outcome … The Court is trying to do good things in
individual cases; but it cannot continue to ignore the systemic legitimacy—and credibility—consequences of this choice."
67

Accordingly, we conclude that the minimum standard of quality that we can hold the Court to on this matter is that of
internal consistency: the way it weaves together its own previous strands of case law and the new questions presented
by a new preliminary reference procedure. Over and above this internal consistency, we agree with De Búrca that the
legitimacy of the Court’s approach to fundamental rights protection is enhanced if it openly demonstrates that it draws
lessons from, and engages with, other sources of fundamental rights, national or international. We think this is important
not only if these other sources support the Court’s approach, but also if they diverge. Such differences need to be
addressed in an informed and careful way.

In this light, it is difficult to understand why, in the Chavez judgment, the Court only refers to the Charter, and is silent
on the ECHR or other human rights instruments. It is, to say the least, inconsistent with the Court’s own previous case
law: we saw in the previous section of this article that in Dereci and O v Maahanmuuttovirasto the Court explicitly
separated the option of relying upon art.20 TFEU for a derived right of residence from a claim for a right of residence
based upon the fundamental right to respect for family life under art.8 ECHR. Furthermore, in the CS case, the Court

did refer to the ECtHR’s judgment in Jeunesse about art.8 ECHR, 68  and there are numerous recent examples, in other

areas of EU law, in which the Court still extensively refers to the ECtHR’s case law. 69

Moreover, although there is a significant overlap between the ECtHR’s general approach to the right to family life and
the Court’s approach in Chavez, there are also substantive differences that should have been addressed (as we will see in

the next section). 70  These diverging approaches are particularly interesting *963  since they call into question the aim
of correspondence between the Charter and the ECHR, which is clearly laid down in art.52(3) Charter, and which the

Court even emphasised in its judgment in Dereci. 71

Substance of the "substance of rights", and whose rights—has there been adequate
protection and would recourse to other instruments/bodies have made a difference?

We have criticised the Court’s omission of references to the ECtHR’s case law on the right to family life and the child’s
best interests from a purely formal, systematic consistency point of view—but what are the substantive differences and
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commonalities between the Court’s and the ECtHR’s approaches, and would it have made a difference if the ECJ had
referred to the ECtHR’s case law in Chavez? And has an adequate level of fundamental rights protection been achieved?

If we compare the Court’s line of case law with the Court’s approach in the Chavez judgment, we can see that there
are several similarities between the Court’s and the ECtHR’s approaches. We note that both the ECtHR and the Court

consider the child’s dependency on his or her parent(s), which parent is the primary carer, and also the age of the child. 72

Although the Court does not explicitly mention the child’s right to be in direct and regular contact with both parents,

unlike the ECtHR, 73  this right actually supports—and may have informed—the Court’s position in Chavez that the
presence of the other—EU citizen—parent on the territory of the home Member State is not in itself sufficient to conclude
that the rights of the EU citizen minor child are not infringed if the third-country national parent is forced to leave the

EU. 74

A factor that the ECtHR does, but the Court in Chavez does not, take into account, is the question of how rooted the

child is in the home EU Member State, and the connection, if any, with the country of origin of the TCN parent. 75

The omission by the Court of the factor of integration in the home Member State may be explained by the fact that the
children all had this Member State’s nationality, making an argument about their "real link" or "degree of integration"
obviously unnecessary.

Overall, the focal point in the ECtHR’s assessment in cases of family rights and family reunification is the integrity of the
family unit. Separation of a child from his or her parent is only acceptable in exceptional circumstances and can only be

justified in the light of the child’s interests and aimed at the protection of the child against imminent harm. 76  However,
this approach has led to judgments in which the ECtHR did not find a violation of art.8 ECHR to exist, since family life
could be continued in the parent’s country of origin. Also, in the approach of the ECtHR, Member States traditionally
enjoy a certain "margin of appreciation" in their restrictions of fundamental rights.

However, unlike the ECtHR and its "margin of appreciation" approach, the Court in Chavez paid little attention to the

interests that a Member State may have, for instance in shaping immigration policy and preventing abuse of rights. 77

This raises the question whether the Court’s approach is balanced enough. Member States may have legitimate concerns
for their immigration policies, and the question is left open whether, and if so, how, these concerns can be weighed against
the rights of the EU minor child—especially *964  given the absence of an explicit and structured proportionality review
in the Court’s approach, as mentioned above. However, on this point, children’s rights advocates have actually criticised
the ECtHR for leaving this "margin of appreciation" since this approach only ensures a minimum level of protection,

and falls "well short of actively promoting the rights of children". 78  These opposing views raise the question of the actual
level of fundamental rights protection that the Court offered: was it adequate?

Although, as stated in the introduction, the net result of the Chavez cases was that the TCN parents could derive a right
of residence in the Netherlands from their children’s EU citizenship rights under art.20 TFEU, the Court’s approach
to the right to family life and the child’s rights in Chavez can be criticised for being too strongly centred around the
perspective of the adults involved, disregarding the right of the child itself to be heard. This is because under the Charter,
but also under the UNCRC, account should be taken not just of the perspective of the parents, but also of that of the

child. 79  In this regard, it is interesting to note that the Court explicitly states that art.24(2) Charter has to be taken into
consideration (the principle that the child’s best interests must be "a primary consideration"), but that it does not refer
to art.24(1), which reads:

"Children shall have the right to such protection and care as is necessary for their well-being. They may express their
views freely. Such views shall be taken into consideration on matters which concern them in accordance with their age and
maturity [emphasis added PP/HvE]".
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The tendency to take into account only the parents’ perspective, and not the child’s, is also something that the ECtHR
has been reproached for. It is argued that truly protecting the right to family life and the child’s best interests also requires

that children are "visible" as subjects of rights, and that they have a voice in the proceedings. 80  Such visibility and
recognition as legal subjects has still not been achieved.

Another point of criticism, or at least of questions that are left open for another round of preliminary references that
will undoubtedly follow sooner or later, is the fact that so far the way in which the Court speaks about the relationship
between the child and his or her parents presumes a gendered binary situation, meaning that either one parent has the

primary care, or the other. 81  Admittedly, the newly refined test seems to leave room for a situation in which the primary
carer is the EU citizen parent, but where there is nevertheless such a relationship of dependence with the third-country
national parent so as to make a refusal of a right of residence an infringement of art.20 TFEU. However, like the question
about the role of art.24(1) Charter, a similar question can be raised about art.24(3) Charter, which reads:

"Every child shall have the right to maintain on a regular basis a personal relationship and direct contact with both his
or her parents, unless that is contrary to his or her interests."

This provision thus contains a real right, rather than the slightly weaker obligations to take into consideration the views

of the child and its best interests. 82  It is unclear why the Court only referred to art.24(2) Charter, and not to the other
two paragraphs of that provision, which also contained relevant rights of the child that could have made the Court’s

reasoning more thorough and truly inclusive. *965  83

Explaining the Court’s approach—autonomy of EU citizenship law?

In the foregoing we observed a curious silence of the Court on the corresponding rights about family life in the ECHR
and on the ECtHR’s relevant case law or other instruments such as the UNCRC. Furthermore, although there was some
substantive overlap, there were also several significant differences between approaches of these two courts. Also, we
noted that there are still considerable flaws or blind spots in the Court’s approach to children’s rights.

It could be argued that the Court’s Charter-centric approach in Chavez is an example of the "specific characteristics"
and the "autonomy" of the EU legal order, in the light of which fundamental rights must be interpreted, as the Court

asserted in Opinion 2/13. 84  If the Court had followed the line of reasoning developed in the case law of the ECtHR,
it would have had to balance the integrity of the family unit with the margin of appreciation left to Member States.
In the light of this balancing exercise, the ECtHR’s usual criterion is whether there are "insurmountable obstacles" to
enjoying family life elsewhere, thereby accepting the move of the family from the home State—and therefore outside the
EU—as long as the family unit remains intact. However, the crux of the Ruiz Zambrano line of case law, of which the
Chavez case is the most recent elaboration, lies exactly in the specific characteristics of EU citizenship rights: the right
to stay in the EU takes centre stage, not fundamental rights—the right to family life—as such. This special nature of EU
citizenship rights may explain why the Court has been reluctant to refer to the ECtHR’s case law in the Chavez judgment,
since its own reasoning necessarily has such a different focal point. Where cases before the ECtHR focus on violations
of fundamental rights, the key element in Chavez was the scope of the status of EU citizenship and the substance of
the rights granted to EU citizens, which only in a secondary, derived manner affected their right to family life. This
means that these cases are different legal pathways, and different legal narratives. In the context of art.20 TFEU the
question is whether EU citizenship becomes ineffective, which is a point of departure that is different from starting an
assessment with fundamental rights as a focal point. This difference is also important for the possibilities of performing a
proportionality review. It could be argued that the threshold of ineffectiveness of EU citizenship rights (deprivation of the
genuine enjoyment of the substance of rights) is more difficult to reach than the question whether the right to family life is

http://www.westlaw.com/Document/IEEB175CAD53F4B449BDE1B5BD8DF9FD4/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Document/I38C9C0AD773A4385868CB431E132B1A7/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941616727&pubNum=9999&cite=IDCDD1A407B4F11E78815F959CAB39142&originatingDoc=I73BB37B0F83311E88B61B2DD6DDE2AE1&refType=UC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936317063&pubNum=9999&cite=I784568B0048E11E5A91095B2CB546986&originatingDoc=I73BB37B0F83311E88B61B2DD6DDE2AE1&refType=UC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924736865&pubNum=9999&cite=I0948AC30707F11E084AE8BD100E4797C&originatingDoc=I73BB37B0F83311E88B61B2DD6DDE2AE1&refType=UC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941616727&pubNum=9999&cite=IDCDD1A407B4F11E78815F959CAB39142&originatingDoc=I73BB37B0F83311E88B61B2DD6DDE2AE1&refType=UC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941616727&pubNum=9999&cite=IDCDD1A407B4F11E78815F959CAB39142&originatingDoc=I73BB37B0F83311E88B61B2DD6DDE2AE1&refType=UC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941616727&pubNum=9999&cite=IDCDD1A407B4F11E78815F959CAB39142&originatingDoc=I73BB37B0F83311E88B61B2DD6DDE2AE1&refType=UC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Document/IEEB175CAD53F4B449BDE1B5BD8DF9FD4/View/FullText.html?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


The scope of Article 20 TFEU clarified in Chavez-Vilchez:..., E.L. Rev. 2018, 43(6),...

 © 2019 Thomson Reuters. 14

restricted. However, once this ineffectiveness is accepted as plausible, which will only apply—as the Court has repeatedly
stressed—in exceptional cases, there is no room for a true balancing exercise with other rights and interests advanced as
justifications for a restriction, such as the interests of the Member States. In Chavez, the Court applied neither a margin
of appreciation in the style of the ECtHR, nor the classic proportionality review as suggested by AG Szpunar.

All in all, the Court’s failure to properly engage with its own case law and with that of the ECtHR makes assessing the
Chavez judgment on the point of fundamental rights protection, and notably for its consequences for the development
of EU citizenship and fundamental rights cases, a bit of a tea-leaf reading exercise. Given the importance of the Court as
a quasi-constitutional court, the flaws in the Court’s reasoning are to be lamented, despite the obvious positive outcome
for Ms Chavez-Vilchez et al.

The burden of proof—good luck national authorities and judges!

In Chavez, the substantive protection that the Court offers to the rights of minor EU children and their TCN parent(s)
under art.20 TFEU also received considerable refinement at a procedural level. It is a general rule of law that a party

who seeks to rely on certain rights must establish that those rights apply *966  to their situation. 85  Furthermore, it is
standard EU case law that in absence of EU rules on the procedures pertaining to claims based on EU law, it is for the
national legal systems to establish procedural rules. Of course, this applies provided that these respect the principles of
effectiveness and equivalence, which require that rules that govern a dispute with an EU law dimension may not be less
favourable than those governing similar domestic disputes, and that the exercise of rights conferred by the Union legal

order may not be rendered virtually impossible or excessively difficult. 86

The assessment of the existence of a derived right of residence under art.20 TFEU is exactly such an issue for which there
are no European procedural rules, so that, in principle, the national procedural rules apply. However, it may come as
no surprise that the Court concluded in Chavez that the particularly onerous burden and standard of proof resting on
the third-country nationals under the Dutch interpretation of the Ruiz Zambrano doctrine hampered the effectiveness
of the Union citizenship rights at issue.

The Court gave not only a rather detailed instruction to national courts and authorities on which factors to consider when
assessing the relationship of dependence between the child and the third-country national parent, but it considerably
lessened the burden of proof for that parent and introduced a rather far-reaching duty for national authorities to examine
whether a claim based on art.20 TFEU must be upheld. On this point, the Court did not follow the Advocate General,
who went even further by arguing for an ex officio duty to investigate whether the other parent is able and willing to
assume the care. In the Court’s approach of the matter, the third-country national parent still has a duty to provide
evidence, but this concerns first and foremost information that she or he had reasonable access to: evidence of her/his
own situation, the situation of the child, and of her/his own relation with the child. Based on this evidence, the national
authorities must make the "necessary inquiries" about the other parent’s whereabouts, but also whether he is not only
factually able, but also willing to assume the daily care for the child. The duty to make the "necessary inquiries" also
extends to the assessment of the relationship of dependence.

While this correction of the strict Dutch practice is to be welcomed, it leaves further uncertainty about how much and
what kind of evidence is sufficient, what constitutes these "necessary inquiries" to be made by the national authorities, and
when these inquiries have been sufficient. It is important to note in this respect that art.20 TFEU was invoked in this case
in the context of access to social benefits (child allowance). Since in the Netherlands the right to reside is a precondition
for certain social benefits, questions on art.20 TFEU are relevant in this area. In the Netherlands, the different types of
social benefits are awarded by different bodies, for instance, some by municipalities, some by the SVB (Social Security
Bank, which covers social rights, such as child allowances), which do not always have the same resources for making
inquiries. Furthermore, it is quite complex in itself to take into account the factual ability, let alone the willingness of
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both parents to assume the care. However, it also raises a range of further questions about the opportunities for the
other parent, and—as discussed above—for the child to be heard, including the question if fundamental rights, such
as the right to a fair trial and the right to an effective remedy as laid down in art.47 Charter, also play a role in that
assessment. Moreover, art.21 TFEU has a clear legal framework, as Directive 2004/38 lays down the specific conditions
and restrictions for residency rights. Directive 2004/38, however, only applies to EU citizens who have exercised their
free movement rights. Article 20 TFEU has no such specific legal framework, which means that it is unclear for national
authorities under what circumstances art.20 TFEU might be restricted for reasons of public interest or whether art.35
of Directive on fraud can be applied in analogy to art.20 TFEU. *967

In reaction to the Chavez judgment, the current practice of the Dutch authorities is currently very lenient regarding all

applications. 87  This has led to a dramatic increase in the number of applications, but also in an increase of cases in which
there is a reasonable suspicion of abuse, i.e. where Dutch men seem to acknowledge the paternity of unborn children
of third-country women (who are often under age), in order for the child to have the Dutch nationality and to create a

"route" to the Netherlands for the mothers. 88

These practical problems, i.e. a national, restrictive, interpretation and an onerous allocation of the burden of proof, form
important obstacles for the realization of Union citizenship rights. What is more, the differences in national applications

of the Ruiz Zambrano doctrine considerably threaten the uniformity of EU citizenship law. 89

The relationship between Articles 20 and 21 TFEU

Chavez poses, finally, interesting questions on the relation between art.21 TFEU and art.20 TFEU. Although both
provisions have a specific scope and scope of application, we see convergence, and at the same time some significant
differences between these provisions that are noteworthy. Whereas the free movement rights have been developed as the
fundamental freedoms of the internal market and not only include the right to reside in another Member States but also
apply to those EU nationals who after free movement come back to their own Member States, the scope of art.20 TFEU
is very limited. The right to free movement as granted by art.21 TFEU is further described in more detail in Directive
2004/38. This Directive only applies to Union citizens who move to or reside in Member States other than that of which

they are a national, and to their family members who accompany or join them (art.3(1)). 90

Placed in the broader context of the development of EU citizenship, it is interesting to note that the Court interprets art.20
TFEU as a residual basis of rights in situations in which art.21 TFEU does not apply. In Chavez the Court confirms its
ruling in Rendón Marín that art.21 TFEU has to be examined first, after which art.20 TFEU might be assessed. There
is a hierarchy between these provisions, which is also visible in the case law on economically active and economically
inactive persons: first the Court assesses whether art.45 TFEU is applicable, and only in the situation that a person is
not economically active is art.21 TFEU assessed. Now art.20 TFEU is regarded as the extraordinary safety net for EU

citizens, even beyond art.21 TFEU. The case of Alokpa 91  is of particular interest in analysing the relation between
arts 20 TFEU and 21 TFEU, since that case concerned a TCN mother with two French national children residing in
Luxembourg, while the French father was not involved in the care of the children. Luxembourg refused their right of
residence. According to the Court, the national court should verify whether the children comply with the conditions for

residence in the host Member State (having sufficient resources and a comprehensive healthcare insurance). 92  If this is
not the case, Luxembourg has the right to refuse residence under art.21 TFEU. However, the Court adds, in that situation
art.20 TFEU could be invoked *968  by the family, in the extraordinary circumstances of the case. What is significant
in the Alokpa ruling is that the Court left open the option to invoke art.20 TFEU with regard to a host Member State,
and therefore did not confine art.20 TFEU to the Member State of nationality. The fact that the Court left it up to the
national court to examine whether the residence in Luxembourg would be the only option for the family to stay within

the EU territory can rightly be called "a missed opportunity". 93  What is clear, however, is that the first step is to examine
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whether there is an option to reside in the Member State of nationality, and if that is not the case, art.20 TFEU can be
invoked to have a right to reside in a host Member State, even if the conditions for free movement are not complied with.

Even though arts 21 and 20 TFEU, as assessed above, are different routes, there is also some convergence between these
provisions in the Court’s case law. For instance, the Court’s case law seems to converge on the application of expulsion
grounds. The Court ruled in Rendón Marín with regard to expulsion grounds that,

"it must be held that, where refusal of the right of residence is founded on the existence of a genuine, present and
sufficiently serious threat to the requirements of public policy or of public security, in view of the criminal offences
committed by a third-country national who is the sole carer of children who are Union citizens, such refusal would be

consistent with EU law." 94

Hence, even though art.20 TFEU has no derogation grounds, the Court has interpreted the grounds for refusal of a
derived right to reside in analogy with the Directive expulsion grounds (art.27 of Directive 2004/38). Moreover, this
interpretation is also in line with the expulsion grounds as formulated in Directive 2003/109, on the rights for long-
term resident TCNs (art.12). This parallel reasoning may entail no problem if one’s perspective is that of coherence and
equality. On a more critical note, however, it should be observed that art.21 TFEU clearly grants the EU legislature
the competence to legislate, of which Directive 2004/38 is the result. However, art.20 TFEU does not have such a

specific legislative competence. 95  The fact that there is no specific underlying legal framework under art.20 TFEU poses
significant issues, regarding the application of the other conditions of Directive 2004/38, especially because the Court
seeks analogical application of the Directive in art.20 TFEU situations.

By contrast, there is a considerable difference between the Court’s approach to art.21 TFEU and art.20 TFEU on a
series of different points.

An inconsistency seems to be developing in the relation between art.21 and secondary legislation based on this article, on
the one hand, and art.20 TFEU on the other. In cases concerning the derived rights of TCNs, the Court has the following
approach: first, check whether any rights can be claimed based on secondary legislation (through art.21 TFEU); secondly,
check—separately—whether art.21 TFEU can be relied on; and finally (and if the answer is in the negative), check
whether there are exceptional circumstances that merit a claim based under art.20 TFEU. Such a layered approach
stands in stark contrast with the recent, very strict approach of migrant EU citizens’ claims to equal treatment regarding
social benefits under Directive 2004/38, according to which an EU citizen only has a right to equal treatment if he/she is
lawfully resident in light of the Directive. There is no residual check under art.21 TFEU, or under art.20 TFEU.

Furthermore, as described above, in Chavez both AG Szpunar and the Court (although following slightly different lines
of reasoning) applied a highly specific and individualised assessment of the relationship of dependency. AG Szpunar
did this in light of the principle of proportionality, but the Court did not explicitly *969  call it that. This detailed,
individualised approach is vastly different from the recent approach taken by the Court in the line of Dano, Alimanovic,
Garcia Nieto and Commission v UK, in which the Court accepted that a generic proportionality test was "built into"

Directive 2004/38 and where it concluded that there was no need for an individual assessment. 96  Does this mean that
the different Treaty provisions on EU citizenship have different proportionality regimes? Moreover, the same question
may be asked about the application of the Charter. In the Dano case, the Court took a formalistic, restrictive view
on the Charter’s scope of application, arguing that since the disputed conditions for creating a right to benefits were
based in German law, and that those conditions do not result from a concrete Directive or Regulation, they did not

involve "implementing EU law". 97  This is, again, very different from the Court’s broad application of the Charter in
Chavez. One could say that with Chavez, the Court confirms the Ruiz Zambrano doctrine and thereby defended the
"genuine enjoyment of the substance of EU citizenship rights" under art.20 TFEU, but in the Dano/Alimanovic/Garcia
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Nieto/Commission v UK line of case law it restricts the actual "substance" of these substantive rights, i.e. the right to

equal treatment. 98

Conclusion

The most important element of Chavez is the unprecedented connection between art.20 TFEU and the Charter—but
what was the Court’s intention, when creating this connection? It may be argued that the Court headed for a Charter-
consistent interpretation of art.20 TFEU. However, from a critical angle, Chavez could be read as a circumvention of
art.51(1) Charter.

On the substance, the Court may be praised for not being too formalistic, since it could have argued that fundamental
rights are no part of the assessment of EU citizenship residency rights. It clearly chose to enhance the protection of
children’s rights, for which the Court can be applauded. By making an explicit connection between EU citizenship and
the Charter, one could say that the Court has yet taken another step in moving EU citizenship "beyond its economic

and transnational roots towards a supranational and political status". 99  However, the Court could have done a much
better job in its legal reasoning and in explaining its choice to include fundamental rights in the test of art.20 TFEU.
Moreover, it may be argued that the Court was not sufficiently consistent, thorough and inclusive in its substantive
elaboration of these rights, choosing to do so without referring to other fundamental rights instruments or courts, such
as the ECtHR. The elaboration of the scope and substance of EU citizenship rights and that of fundamental rights are
matters of constitutional significance in the EU legal order. The importance of these issues demands a clear, consistent

and convincing legal argumentation. 100  The fact that legal commentators need to speculate so extensively about what

the Court meant, is a sign that there may be a problem in the quality of the Court’s reasoning. *970  101

The judgment in Chavez also raises questions about the coherence—and therefore the quality—of the Court’s case law

on the "catalogue" of EU citizenship rights as a whole. 102  The relationship between art.21 and art.20 TFEU is becoming
increasingly muddied: there is a tendency of analogous interpretation of art.20 TFEU in line with art.21 TFEU on the
issue of expulsion grounds, which in itself seems logically and systemically sound, from an equality perspective. However,
the question may be posed whether the Court, by slowly and subtly extending the scope of application of art.20 TFEU,
circumvents the attribution/division of competences envisaged in art.21 TFEU. It needs to be recalled that art.21 TFEU
grants the EU specific legislative powers, which it has used, and in which political discussions and legislative procedures
have their due roles. Such a competence, however, is not foreseen in art.20 TFEU.

The judgment leaves further important questions unanswered, such as what the relation is with social benefits and the
derived right to reside for TCNs. How does this case law relate to potential requests for social benefits by EU citizens
based on art.20 TFEU? In Ruiz Zambrano the national proceedings started with the establishment by the national
authorities that Ruiz Zambrano worked without a work permit. Observing this, the Court held in its judgment that such a
work permit should not have been refused in his specific circumstances, posing the question whether art.20 TFEU would
be interpreted as including a right to social benefits, or at least a possibility to fulfil the condition of having sufficient

resources. 103  In the case of Chavez, the question of whether there would be a derived right to reside under art.20 TFEU
arose from the question whether the families concerned had a right to social benefits (child allowance). Hence, even
though the scope of art.20 TFEU has been clarified and dressed up with a Charter-compliant—or even further-reaching
—interpretation, the question of the relation between art.20 TFEU, social benefits and the requirement not to become
a burden on state finances (in the case law on art.21 TFEU) is still left unanswered. In the future, the Court may need
to reconcile its "fundamental rights friendly" interpretation of art.20 TFEU and its recent restrictive line on the right to
access to social benefits under Directive 2004/38.

Hanneke van Eijken
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