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This article argues that the rise of parties as ‘public utilities, that is, Received 2 May 2016
semi-state organs crucial in the functioning of democracy, which is Accepted 27 February 2017
currently observed by political scientists, has long historical roots. KEYWORDS

It looks from an |nst.|tut|onaI|st perspectlye to the development of Democracy; political parties;
party-state relations in Germany and Italy since the Second World War, party-state, Germany; Italy;
paying specific attention to how institutional reform corresponded Parteienstaat; partitocrazia
to changing normative assumptions about the position of political Leibholz; Mortati;

parties in twentieth-century democracy. The first notions on the cartel-party

‘statist’ dimension of parties were put forward as an answer to the

challenges of mass politics in the interwar era. After 1945, politicians

and constitutional judges drew upon this tradition in their efforts

to stabilize mass democracy. They deliberately constructed ‘party-

state democracies, in which parties influenced the state and the

state managed individual parties and the party system. This became

visible in the constitutionalization of political parties, as well as in the

enactment and normative justification of party (finance) laws in the

1960s and 1970s. The advent of parties as public utilities, even though

fiercely criticized today, was therefore embedded in an ideological

tradition that sanctioned the ‘party-state’ as crucial for the stability

of modern democracy.

Introduction

Despite years of gloomy predictions about their imminent demise, political parties have
proved to be very resilient. Although they suffer from declining confidence in the institutions
of representative democracy and lose their support base in society, political scientists largely
agree that this does not equate to the end of parties all together. A major explanation for
the resilience of parties lay in their ability to find a support base within the state.! Thanks to
their crucial role in the functioning of contemporary democracies, parties are increasingly
considered what the political scientist Ingrid van Biezen calls ‘public utilities’ Indeed, as
‘democracy requires elections contested by political parties, parties come to be conceived
of as integral part of the democratic apparatus and democracy essentially as a service to
society provided by the state’> Consequently, parties not only expand their influence over
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the state, but may also receive state funding, while they are increasingly susceptible to state
control over their internal organization.

Yet while the ‘migration’ of parties to the state may have been intended as a democratic
asset, it is increasingly being scrutinized in both public and academic debates.® While the
agency of parties in the causal chain of democratic crisis in contemporary Europe is not
universally agreed upon, it is generally assumed that the fact that parties are no longer civic
organizations, but aim to be ‘part of the state} contributes to the gap between the state and
citizen.* It is held that it contributes to corruption,’ that it undermines the representative
function of parties, and that it contributes to the gap between state and people which is
considered the root of the widely perceived crisis of democracy in Europe today. Peter Mair,
a classic proponent of this thesis, argued that because parties are more oriented towards the
state than to society, ‘the citizens stay at home while parties get on with governing’¢ Also,
it has been posited that ‘as parties move away from society and occupy the state, they can
more easily take advantage of their position as legislators and approve norms in their own
favour’” It has even been argued that the contemporary party ‘due to its interpenetration
with the state and the consequent acquisition of an unprecedented amount of resources,
along with the expansion of patronage and clientelism, paradoxically shares one feature
with the totalitarian party: the colonization of the state’®

This article argues that this preoccupation with the effects of the ‘interpenetration
between party and state’ has obscured the more fundamental question of how and why
parties have acquired their position as ‘public utilities.® Drawing upon the concepts which
political scientists have developed to study party-state relations, it analyses the historical
conception and institutional development of parties as ‘public utilities’ in Germany and
Italy. It does not claim to give an exhaustive overview of all the dimensions of party-state
linkages, but, by focussing on legal arrangements and their normative justification, shows
how a ‘statist’ view on political parties can unveil how this particular role of parties was
perceived and practised as a solution to the challenges of mass democracy. It consequently
demonstrates that the ‘migration’ of parties to the state is not a phenomenon characteristic
of the crisis of political representation of recent decades.!® Rather, the roots of these post-
war reforms lie in the interwar era, when the ‘interpenetration’ between party and state
was already seen as a consequence of the advent of mass politics, but failed to materialize
in a democratic form. The constitutional recognition of parties and the enactment of party
(finance) laws of the post-1945 era were embedded in an ideological tradition which saw
the recognition of parties as ‘public utilities’ as crucial for the strengthening of democracy.

Germany and Italy are particularly suited as case studies to understand what is now con-
sidered a European-wide development in the development of parties as ‘public utilities’!!
Although not the first European countries where parties were constitutionally recognized,
Germany and Italy were deliberately reformed as ‘party-state democracies’ in the aftermath
of the Second World War,'? and their histories give a fascinating insight into the institutional
development of party-state relations and the normative assumptions which underpinned
it. Generally, historiography does not pay extensive attention to the ‘statist’ dimension of
parties, focusing on their societal and ideological developments,'? rather than their link to
the state.!* This trend is less visible in German and Italian historiography, yet there are few
studies which compare these two countries on this distinctive aspect, let alone explain how
their respective experiences with the reconfiguration of party-state relations relate to what
is now increasingly seen as a structural tendency towards the construction of ‘party-state
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democracies’ in Europe at large. Instead, despite the similarities in the historical context
and institutional design, the development of the position of parties as ‘public utilities’ is
explained in terms of national exceptions.'

This article proceeds as follows. First, it traces the legacy of the interwar era for post-1945
reforms, mapping how legal theorists and politicians saw the integration of parties with the
state as a necessary outcome of the mass democratization. The second section shows how
these arguments were deployed in the post-war (1943-49) debate on the public function of
parties and their task in strengthening and stabilizing democracy, while the third section
discusses the main institutional reforms of the first post-war decades, showing how the
‘party-state’ was codified by constitutional judges which were already active in the interwar
era, and how the enactment of party (finance) laws in Germany and Italy strengthened the
position of parties as public utilities and was still based on normative assumptions on the
role of parties in democracy. The conclusion explores how this historical trajectory relates
to current dissatisfaction with the role of parties as ‘public utilities, and makes a plea for
further comparative historical research into the statist dimension of political parties.

From parliamentarianism to party democracy

The securing of the position of parties as ‘public utilities’ after 1945 was far from a foregone
conclusion. Rather, the relationship between political parties and the state was marked
by conflicts and mutual hostility in post-unified Germany and Italy. Both regimes stood
traditionally hostile to political parties, as conservative and liberal political elites aimed to
exclude the constituency of Catholic and socialist parties from power.'® The Italian liberal
political elite was traditionally principally against party formation, while the German states-
man Otto von Bismarck even famously declared in 1884 that ‘parties are the decay of the
state, the decay of the future!” The aftermath of the First World War saw the breakthrough
of mass democracy in both states: in Italy, thanks to the introduction of an electoral system
of proportional representation and universal male suffrage, and in Germany thanks to the
proclamation of the Weimar Republic. This meant that while political parties existed in
both countries before 1919, it was only then that, propelled by the force of universal male
suffrage and a new electoral system, they were catapulted onto the political centre stage. As
a consequence, both countries saw the breakthrough of mass Catholic and socialist parties
which gained power at the expense of the conservative and liberal elites.

Several constitutional theorists started to debate the advent of mass politics that occurred
seemingly suddenly in 1919. They argued that the introduction of mass democracy changed
the nature of political representation. It not only served to enfranchise millions of citizens,
but also worked, unintentionally, to the benefit of mass political parties. Parties were no
longer solely societal organizations with thousands of active militants, but thanks to their
electoral support in mass democracies, their control over parliament and their power to
make and break governments, also organizations which now directly affected state action.
This development undermined the principles of parliamentarianism characteristic of nine-
teenth-century politics, which was founded on a free discussion among MPs not bound by
party obligations, and a party-free government working in the general interest.!®

This development gave rise to the first conceptions of parties as ‘state-organs. The Austrian
scholar Friedrich von Wieser noted that the ‘old unfree state’ battled popular parties, as it
considered parties an existential threat to the state. The advent of mass democracies in ‘new
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democracies’ undermined this principle. “The core of democracy’, he now observed, ‘is the
responsibility of the state before political parties.!® Yet this made the fact of how parties
were organized internally, and the fact of how they related to the regime of the state, of
particular importance. In contrast to established democracies, parties in young democracies
such as Germany were what Von Wieser called ‘interest parties’ rather than ‘state parties,
meaning that they displayed a tendency to put party interest above the interest of the state.
Von Wieser highlighted this as a vulnerability of democracy, but it did not negate the point
that modern democracies were ‘party-states.

This was also noticed by Hans Kelsen and Gerhard Leibholz, who observed that political
parties, even if they did not enjoy a constitutional recognition in the Weimar constitution,
stood in a close relationship to the state.?’ Hans Kelsen, who had been the architect of the
1919 Austrian constitution, saw a potential tension between mass democratization and
parliamentarianism, thanks largely to the role of political parties. He noted that ‘modern
democracy is founded on political parties ... Seen from this perspective we can understand
the tendencies to constitutionally enshrine political parties [thus] recognizing them legally
for what they actually already are: organs of staatlichen Willensbildung.®' Gerhard Leibholz,
who as a constitutional judge would become a figure of major importance in the post-1945
sanctioning of the ‘party-state] also first conceptualized parties as ‘public utilities” in the
interwar era. Akin to Kelsen, he noticed that the advent of parties as both societal and state
actors eroded parliamentarianism. Indeed, parties were for him the crucial link between
state and society, because they operated on both spheres, as ‘only [parties] are able of uniting
the emancipated masses of citizens to groups which are capable of political action’*

Equally important was the work of Heinrich Triepel. Even though not positive of this
development,” this German legal scholar could not deny the ‘state function’ which political
parties had come to assume under the Weimar Republic. Regardless of the fact that the
Weimar Constitution had not recognized parties, he argued that parties de facto already
performed the role of public utilities. The problem was, however, ‘that written law has com-
pletely ignored’ this.** This was ever more remarkable as Triepel observed that ‘in reality and
practice, it is parties which are in control of the government of the state’, as parties ‘deliver
ministers, decide upon the making of laws, [and] acquire ever more influence over bureau-
cracy by means of patronage of civil servants. He predicted that if current developments
continued, ‘the party-state will replace the old parliamentarianism’?

A similar reaction to the rise of mass politics occurred in Italy. Also there, the empow-
erment of parties resulted in speculation about their position as public utilities. The legal
scholar Gaspare Ambrosini saw that the installation of universal suffrage and the installation
of proportional representation greatly empowered political parties, not only as societal
organs, but also fostered their migration to the state. Effectively, the result of the reforms was
‘the entrance of parties and parliamentary groups to the constitutional life [of the state]’*
Whereas this was still rather neutral, Costantino Mortati, a prominent legal scholar, pro-
vided a defence of the integration of parties with the state. At least originally, Mortati was
not concerned with founding a legal basis for only democratic politics. He argued that dicta-
torships could also be representative regimes, as they could also provide the unity of society
and state by means of a single mass party required in an age of mass politics.”” Yet even in
the studies which he published in the fascist era, he always left the possibility of multi-party
politics deliberately open.”® He argued that modern states were necessarily party-states,
because ‘the party is within the modern state the subject from which the fundamental
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constitution emanates and which imposes itself as one of the elements, necessary to give it
its content, because ‘it can unite the various interests which are present within the state’?

As such, it was prudently acknowledged by some influential scholars that only parties
could translate this will of the masses in state action in regimes that claimed to rule on the
basis of mass support. Facing a political culture of anti-party politics and the instability of
mass democracy, some German and Italian legal scholars came to see the integration of
parties and state as a potential solution to the challenges of mass politics. However, even
though it was obvious to contemporaries that modern politics equated to party politics, the
rise of fascism and Nazism showed that this did not necessarily mean democratic politics.
The question of how to unite political parties with a democratic state therefore still lay
open in 1945.

The constitutionalization of political parties in the 1940s

The difficult history of party-state relations once again made itself felt in 1945. In both
states political parties had to defy broadly shared anti-party sentiments in the aftermath
of the War. Carlo Schmid, one of the main proponents of the Social Democratic Party
(SPD), remarked that constitution-makers had to establish the dominance of parties in
the face of broadly shared popular resentment. He observed that people had had enough
of parties, ‘enough because of the disenchantment before 1933 and enough because of the
evil tyranny that has been carried out for twelve years over us in the name of the word
party’®® Apart from popular diffidence, parties also faced critique from leading German
intellectuals, who advocated a more participatory form of democracy, which stood at odds
with party political dominance.’ In Italy, dissatisfaction with party politics found much
more vocal and overtly political outlets. Especially in the south of the country, which had
not experienced the Nazi occupation and the anti-fascist resistance, parties were regarded
as yet another form of elite dominance over ordinary citizens. This was made visible by
the electoral surge of the Common Man’s Front, which took over two million votes in the
elections for the constituent assembly in 1946. Resistance against the partitocrazia was a
key element of its programme.*

This historical legacy of one-party dictatorship, the failures of multi-party democracy
in the interwar era, and the political culture of anti-party critique weighed heavily on the
institutional reform of the 1940s. Politicians therefore drew the lesson from the interwar era
that, in the words of SPD leader Kurt Schumacher, ‘modern democracy can only function
within a party-state’*® The road to the recognition of parties as ‘public utilities’ was differ-
ent in both countries. In Italy, post-war democracy was from the outset deeply entangled
with political parties. The mass parties of republican Italy, the socialists, Communists and
Christian Democrats, played a major role in the Italian resistance against fascism, until
such an extent that the Italian resistance hero Vittorio Foa observed that ‘the history of
Italy since 25 July [the date of the fall of Mussolini] is the history of the parties’** Politicians
from the major resistance parties also played a decisive role in the Constituent Assembly. In
what would become West Germany, the parties started from a markedly different position.
They were (re-)constituted by the Allies, who discriminated against political extremes and
licensed parties at first only on local and state levels.> Nonetheless, the Allies were convinced
that political parties were crucial in the consolidation of democracy, and the Parliamentary
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Council which drafted the Basic Law was consequently largely staffed with party politicians
selected by parliaments at state level.*®

Within the Italian Constituent Assembly and the German Parliamentary Council a broad
consensus emerged that a resilient democracy required a revised relationship between state
and parties. Like the constitutional theorists in the 1920s and 1930s,*” politicians consid-
ered ‘party-state democracy’ fundamentally distinct from ‘parliamentary democracy. The
leading Italian socialist Lelio Basso stated that it was ‘through this form of party democracy
that the weaknesses of democracy are eliminated. It is clear that parliamentarianism as
it was intended can nowadays not be replicated, because the deputy is not connected to
its constituents, but to its party.*® Consequently, in terms of political reform, ‘one should
not think about a certain form of political regime which has been defined for a long time
as democracy, but actually is not, meaning the Italian liberal regime.** Similarly, Schmid
remarked that it is a ‘fundamental error of most of our constitutions that they act as if par-
ties were only marginal phenomena, instead of decisive factors of the reality of the state’*

Given their authorship of the new constitutions, parties had a unique opportunity to
realize such a ‘party-state democracy’ after 1945. They did so first of all by securing state
influence over the internal organization of individual parties, and the party system as a
whole as a means to stabilize democracy. This was intended to ensure that all parties were
indeed of democratic conviction and, as one member of the Parliamentary Council put it,
‘cannot use the rights of democracy to fight against democracy’*! A major question was
therefore how to ensure that only those with democratic intentions could claim party status,
in order to be able to define which parties qualified for state protection. In West Germany,
the Parliamentary Council largely followed the guidelines which had been stipulated at
Herrenchiemsee, the place where a blueprint for the Basic Law was drafted. Here it was
agreed that parties should have a democratic internal organization with public meetings and
transparent finances.*? This made its way into Article 21 of the German Basic Law, which
holds that ‘[parties’] internal organization must conform to democratic principles. They
must publicly account for their assets, for the sources and use of their funds. Parties that, by
reason of their aims or the behaviour of their adherents, seek to undermine or abolish the
free democratic basic order or to endanger the existence of the Federal Republic of Germany
shall be unconstitutional*® This article proved to be no mere rhetoric. It eventually played
a role in the decision of the Federal Constitutional Court to outlaw the neo-Nazi Socialist
Reich Party and the German Communist Party.**

As in Germany, many Italian politicians felt that a democratic ‘party-state’ could only
function as long as parties were democratic. Costantino Mortati, by now a Christian
Democrat (Democrazia Cristiana, DC), representative in the Constituent Assembly, not
only argued that parties should determine the direction of national politics, but also stated
that the state should be allowed to ensure that parties had transparent finances, and were
democratically organized internally.*> This notion was supported by his party. Aldo Moro
asserted in a speech in the Constituent Assembly that it was ‘obvious that if there is no
democratic internal base of parties, parties cannot give a democratic direction to the pol-
itics of the country’*®

However, there was no such thing as an Italian anti-totalitarian consensus which resulted
in an agreement on which parties actually qualified as democratic.*” The democratic creden-
tials of the Communist Party stood at the heart of this debate on the extent of state control
over the internal organization of political parties, even though, initially, this debate had
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centred on the risk of a fascist party. Italian Communist Party (Partito Comunista Italiano,
PCI) leader Palmiro Togliatti argued that any fascist party should be outlawed. However,
as Christian Democrat members of the assembly argued that ‘some even recognize true
resemblances with fascism in the communist party), this put the Communists in a difficult
position on empowering the state with far-reaching means to control the party system.*
Giuseppe Dossetti, a prominent Christian Democrat, predicted that the exclusion of fascism
in general harboured a danger for the Communists in the future, as some ‘might argue that
[the PCI] reproduces the fascist party, and might want to suppress it referring to the law
proposed [by Togliatti]’*

In the view of the Left, this underlined the danger of entrusting the state with the power to
outlaw parties by referring to the rather generic label of ‘fascismy’ The matter was ultimately
resolved by a compromise, which resulted in a ban on the reconstitution of the Fascist Party
rather than a fascist party in general. Section 12 of Article 139 of the Italian constitution
stipulates that: ‘It shall be forbidden to reorganize, under any form whatever, the dissolved
fascist party’ As in Germany, this was utilized, namely to outlaw the neo-fascist Ordine
Nuovo.

Political elites agreed that the construction of a democratic party-state required certain
state privileges for parties so that they could ensure that the state reflected the popular will.
SPD member Otto Sur rhetorically asked whether ‘trade unions, women’s organizations and
so on should be treated equal to political parties;* and there was broad consent that other
organizations should be prevented from having the status of party. Schmid pointed to the
special status of parties in the Parliamentary Council when he remarked that parties ‘are
decisive factors of the life of our state, and consequently, whether they will be organized
one way or another, our state organs have a political value’>' So, in other words, to create
a true democracy, there should be not merely state influence over parties, but also party
influence over the state.

Consequently, parties became partly responsible for political education on behalf of the
state. The democratic responsibilities in political emancipation were reflective of concerns
among elites about the political abilities of the average citizen.”> Konrad Adenauer, leader
of the Christian Democratic Union (CDU) and president of the Parliamentary Council,
contended that the German people should be ‘remade in their entire feeling and being,
and that this was the ‘task of the political parties.”® Also in Italy, parties took on the task of
democratizing the Italian population. Ferruccio Parri, the prime minister who more than
any other embodied the resistance values, argued that fascism had ‘accentuated the lack of
civic education of our people’™ It was consequently the task of the mass parties to ‘inculcate’
democratic values in the average Italian.> The primacy of parties in emancipating the people
made their way into the post-war constitutions. Already at the Herrenchiemsee Convention,
a consensus emerged that the constitution ought to proclaim that parties should contribute
to ‘the formation of the political will of the people’>® This clause was later adopted in the West
German Basic Law: ‘Political parties shall participate in the formation of the political will of
the people’ The Italian constitution proclaims in Article 49 that citizens can form political
parties in order to ‘contribute with democratic means to the direction of national politics.

Party influence over the state also became evident in privileges at times of elections. It was
agreed that, in the words of SPD leader Kurt Schumacher, ‘only parties can be the pillars of
elections, if not we will have anarchy’ - thereby ruling out the possibility of independents
running for office.”” This might seem futile, but as the state controlled which organizations
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qualified as ‘parties’ and at the same time proclaimed that only these organizations could
compete in elections, it effectively controlled the system of political competition. In Italy,
the privileges of the label ‘party’ were debated in similar terms, with parties receiving the
monopoly at democratic elections and a special status. The state should not only outlaw a
reconstruction of the Fascist Party, but also, as Basso argued, only allow those movements
which gathered half a million votes at parliamentary elections to benefit from the party
status.*® Even though other members of the constituent assembly rejected this precise cir-
cumcision, a broad consent emerged that parties should dominate electoral competition.

Politicians sometimes put forward rather sweeping ideas for the way in which the state
should be reformed to become a true ‘party-state. The Parliamentary Council stipulated that,
in contrast to other social organizations, only the to-be-established Federal Constitutional
Court could outlaw parties, which thereby received a special protection which other
civil-society organizations lacked.*® Also, it was argued, by the SPD, that the civil service
should necessarily be dominated by the parties, because either a civil servant ‘makes politics
in the spirit of the party to which he is committed, or he makes unpolitical politics behind
the cloak of neutral party indifference, which would lead to ‘a camouflaged, reactionary,
and sabotaging policy’®® Basso argued that the constitutional rights of parties should not
only be to present electoral lists, but also ‘the right to take actions to the to-be-installed
Supreme Constitutional Court, the defence of constitutional liberties and other tasks’®!
Togliatti went further still and argued that ‘the consultation of the large parties could be
possible for the formation of a government, and one could think of a legislative participation
of parties in the formation of certain constitutional bodies, or organs in the control of the
state) including the press.

Togliatti’s remarks could be regarded as the hidden agenda of Communists with an
ambiguous stance on parliamentary democracy, even though it should be noted that he
always talked about parties in the plural.®? Yet, this would obscure the fact that even though
his remarks were a rather far-reaching example, the conviction that an important aspect
of the reform of democracy was party control over the state was broadly shared among
Christian Democrats and the Left in both countries. The responsibility of parties controlling
the state, and its organs such as the civil service, the judiciary and the press, were watered
down in the constitutions, also because in both states it was agreed that a specific party
law should deal with this after the constitution’s ratification had been finished. However, by
defining the criteria of their own special status, giving themselves a monopoly in electoral
competition, emphasizing their importance in political education and enacting constitu-
tional articles on their importance, parties moulded the state to a significant degree in line
with their own normative assumptions about the position of parties in a democracy.

Party-state entanglement in the post-war party (finance) laws

Constitutional recognition formed the background of the strengthening of the societal and
political position of political parties in the decades following the War. The largest parties in
Italy, the Christian Democrats and the Communists, both had a massive membership base,
which numbered almost two million members in the case of the PCI, and 1.3 million in
the case of the DC in the mid-1950s. The DC was moreover from the outset a true ‘inter-
class’ party, whose message appealed to a broad segment of the electorate.®> In Germany,
membership numbers, especially for the Christian Democrats, initially lagged behind, with
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the party numbering only about 200,000 members in the mid-1950s, in contrast to the
600,000 of the SPD.** Yet, also here, parties saw their societal base expanding in the first
decades after the War. So even though there certainly was critique of parties at the time,
the expansion of the party-state in terms of patronage, laws and funding occurred in what
has been described as the core of the ‘age of party democracy, in which political parties
were firmly rooted in society.%

The ‘migration’ of parties to the state was of course not always positively evaluated. An
often criticized aspect of the party-state was the extension of party influence over public
and semi-public institutions, generally referred to as party patronage. Party patronage is a
distinguishing feature of the ‘migration’ of political parties to the state, as parties use their
political leverage to appoint personnel in public and semi-public life.® As such, it should
come as no surprise that scholars of German and Italian politics talk about a ‘colonization’
of the state by political parties in the post-war era.’” This was the legacy of a tradition of
political influence over a supposedly neutral state bureaucracy, which, despite many regime
changes in the twentieth century, was not broken.®® It was reinforced by the lack of govern-
ment alternation, which gave the Christian Democrats in power the opportunity to ‘colonize’
state institutions. This happened in Germany, for instance, in the CDU’s attempt to control
state broadcasting,*® and, on a far larger scale in Italy, where the DC and their allies colo-
nized ‘industrial undertakings, banks and credit institutions, and the media industries with
their appointees in order to reward political favours, win electoral support, and guarantee
access to new sources of party funding’’® However, to map and measure party patronage
is empirically very difficult, as it potentially involves counting individual appointments in
the bureaucracy, but also public and semi-public sectors of the economy.”!

From the perspective of institutional reforms taken by this article, the role of constitu-
tional courts and the enactment of party (finance) laws in the post-war period indicate how
the party-state developed and how it was legitimized. Two of the most fervent supporters of
the notion of the party-state in the interwar era, Gerhard Leibholz and Costantino Mortati,
became constitutional court members in 1952 and 1960 respectively. As such, they were able
to make an important contribution to the securing of the new ‘public’ function of parties.”
Leibholz and Mortati shared a strikingly similar outlook on the function of parties in mass
democracies which displayed continuity with their views in the interwar era. They saw no
tension between parties as societal actors and organs of the state, precisely because the
power of parties in a mass democracy, in the words of Leibholz, ‘fundamentally revised the
traditional relationship between state and society’”* Leibholz stated that ‘political parties, as
autonomous civic organizations in the political arena can be institutionalized in the state,
which means, inserted in the state, in such a way that their will and actions equate the will
and actions of the state’’* Also Mortati argued that the distinctive feature of modern political
parties was ‘their public nature’”® A party

offers to the people on the one hand the programmes with which it expresses its will, on the
other hand it offers to the men elected to transfer the state’s institutions at the popular will.

Therefore it prepares and conditions the manifestations of the electoral body and the state,

without confusing one with the other... Even when the organs of the party are used by the state,
this does not affect their actions as a party, but is added to their function as organ of the state.”®

This defence of the ‘party-state’ led to a further sanctioning of the power of parties in
the organization of democracy. Both argued that the very essence of mass politics lay in the
fact that the state’s policies should reflect the will of the people, and not that of individual
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MPs - as had hitherto been the case under ‘parliamentarianism’ Modern mass politics,
were, as already noted by Mortati in 1945, ‘a regime of public opinion.”” Political parties
articulated and shaped public opinion. If individual MPs did whatever they considered best
during their tenure instead of following the party line, this breached a gap between state
and society. It was from this perspective that Mortati argued that there were limitations
to the free mandate’ which MPs had according to the constitution, as MPs had a ‘natural
obligation’ to their party - a vision which was shared by Leibholz.”® As such, the Federal
Constitutional Court asserted that in their capacity as state actors, parties were entitled to
defend their constitutional rights just as any other branch of the trias politica. Indeed, a
party could ‘seek to vindicate its rights under the principle of the separation of powers.”

The constitutionalization of parties, and the way this was interpreted in the subsequent
decades, also paved the road for the enactment of party (finance) laws. The development of
these laws, which had the state financing of political parties as their most poignant aspect,
occurred against a somewhat paradoxical background. On the one hand, parties increas-
ingly faced fierce criticism. Signs of dissatisfaction with the partitocrazia and Parteienstaat
became more apparent. This took the form of intellectual criticism from both the left and the
right,®’but also, as the 1960s proceeded, of extra-parliamentary protests which were geared
partially at the ‘cartel’ which parties allegedly formed with each other, the state and big busi-
ness. The German-Italian intellectual Johannes Agnoli, a main source of inspiration of the
‘68 generation, literally argued that ‘parties become detached from their original, societal
role and are becoming state organizations’®" On the other hand, however, parties showed
a striking resilience which defied all signs of a crisis. Their membership base reached new
heights in the 1970s, when even the CDU had more than 700,000 members. This indicates
that they were to some extent able to respond to societal developments and continued to
be the bridge between state and society which they had aspired to be in the 1940s.%

The enactment of party laws and state financing in both states was presented as a fulfil-
ment of the post-1945 aspiration to stabilize democracy by integrating parties with the state.
In the Federal Republic, the party law of 1967 went furthest and it is still a key example of
the institutionalization of political parties worldwide.®* The law’s most poignant aspect was
the expansion of state financing for political parties, but it has some other notable features
which concerned the way in which parties privileged their own relationship with the state in
order to strengthen democracy. This included the way in which they delineated the bound-
aries of the legal status of organizations which could be called ‘parties; and excluded those
organizations which failed to get elected to federal or state-level parliaments over the last
six years. In return for state financing, parties allowed control over their internal finances,
their internal organization and even their names.

Most importantly, the law made explicit how the conception that parties were key in
unifying state and society had remained unchanged. Like Kelsen and Von Wieser had
argued in the interwar era, and Schumacher after the War, it was still widely considered
that democracy was necessarily a ‘party-state. Anti-party politics equated a hostility against
democracy. SPD representative Adolf Arndt held in the parliamentary debate on the enact-
ment of the 1967 party law that:

We can recognize the enemies of democracy today. We can recognize them not by their
expressions, [because] everyone seems a democrat nowadays. However, we can recognize them

because they are against political parties, against the financing of political parties ... this is
how we recognize enemies of democracy today.®*
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Such conceptions about the position of parties in democracy paved the way for further
integration of parties in the state. Going beyond the provision in the Basic Law, parties now
formulated their role as follows:

Parties shall participate in the formation of the political will of the people in all fields of public

life, in particular by exerting influence on the shaping of public opinion; inspiring and further-

ing political education; promoting active public participation in political life; training capable
people to assume public responsibilities; ...and ensuring continuous, vital links between the
people and the instruments of state.®®

At first sight, the party finance law of 1974 enacted in Italy was less far-reaching. Strictly
concerned, it solely covered financing of parties by the state. It was enacted against the
backdrop of a corruption scandal earlier that same year, which involved bribes paid by
ENEL, the state-owned energy company, to four government parties, which, in return,
enacted laws favourable to the company. Yet, even if the law itself exclusively dealt with the
conditions and extent of state financing of parties, lawmakers argued that it had a broader
political meaning and legitimized the law with similar remarks about the importance of
party—-state integration in stabilizing democracy. During the debates which led up to almost
universal adoption of the law in Parliament, MPs situated the law in the context of the con-
stitutionalization of parties in the aftermath of the War. Indeed, the initiator of the law, DC
representative Flaminio Piccoli, justified his call for state financing by arguing that ‘political
parties have assumed an ever more extensive importance and dominant presence in the daily
functioning of the constitutional life of modern states’®® For DC representative Giovanni
Galloni, state financing was actually equivalent to citizen financing of parties, because it
ensured that parties remained, by means of the state, financed by the community as a whole.
In this way, the law ‘recreates a system in which the democratic development and popular
sovereignty have the party as an instrument freed from whatever [outside] influence’®” And
PCI member Alberto Malagugni, echoing Arndt, stated that the critics of the party-state

have not been able to propose any alternative. The precarious circumstances of our country,

its history, its traditions, its experiences and upheavals of the last half-century have demon-

strated how the question of democracy ... can only find an answer in the efforts of the parties

... above all in their capacity of construct unitary moments of convergence in respect of the
diverse political and ideological inspirations [of the people] .3

As such, the party (finance) laws of 1967 and 1974 were a culmination of the arguments
and institutional reforms of the interwar era and the 1940s. As a consequence of a series
of institutional reforms, parties were no longer solely constitutional organs of the state,
but were also paid for by the state just like other state institutions crucial in the function-
ing of modern democracy. Like the institutional reforms after 1945, these party laws had
two sides. On the one hand, they should render parties more dependent on the state, in
terms of financing, but also in terms of the control which the state had on their internal
(financial) organization. On the other hand, this occurred on the initiative of the parties
themselves, who moulded state legislation to their own advantage and thus contributed
to the strengthening of the principle of the party-state and the essential functions which
parties had in modern democracies. They therefore illustrate how state and parties were
not entirely distinct entities, but had rather become entangled, as their relationship was
adapted by mutual actions.
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Conclusion

This article has provided a historical perspective on the position of parties as public utilities
in contemporary democracies. The party-state entanglement in Germany and Italy after
the Second World War had long historical roots. Already after 1919, political theorists
observed the rise of ‘party-states, even if these had not yet been legally sanctioned. Party
politicians, legal scholars and constitutional judges considered the reinforcement of links
between parties and the state a key element in the strengthening of democracy after 1945.
In this sense they ‘completed’ the task which the interwar era had left unfinished - in the
eyes of many reformers with terrible consequences for democracy as a result.

The constitutionalization of parties and the enactment of party (finance) laws in the
1960s and 1970s were therefore the result of a deliberate strategy. Political parties in Italy
and Germany did not so much ‘migrate’ to the state to compensate for the lack of societal
support. Instead, they were already ‘public utilities’ before the social support base of par-
ties was eroded in the last quarter of the twentieth century. The institutional changes were
embedded in an ideological tradition sanctioning the ‘party-state’ as an essential feature
of modern democracy. The main theorists of the party-state such as Mortati and Leibholz,
but also post-war politicians such as Adenauer and Basso, assumed that only by making
parties ‘public utilities) could democracies ensure that the will of the masses was translated
into state action. Indeed, just as do the political scientists of today, and even before Otto
Kircheimer pointed to the ‘state-party cartel’ in 1957, Mortati had already talked about
a trasformazione pubblicistica of political parties, or, in other words, about the advent of
parties as ‘public utilities, in 1950.%°

However, it was mistakenly assumed that the advent of ‘party-state democracy’ was
democracy’s ultimate transformation. The way in which society increasingly turned its back
on parties since the late 1970s has pointed to the contrary, and has cast a shadow over the
claim that only parties can bridge the gap between state and society in mass democracy.
Parteienverdrossenheit in Germany, first expressed by anti-party party the Greens,” but later
more widely felt, ensured that the entanglement between party and state which had been
sold as a democratic asset for decades, was now increasingly scrutinized.®” The Italian party
system even completely broke down in the years 1992-94, during which the state-financ-
ing of parties was also abolished by referendum. The major parties which had embodied
the post-war order vanished in the space of a few years, mostly under the influence of an
extensive corruption scandal which wiped out the leading political class. International
events such as the collapse of communism and European integration played a role, but
the party system also collapsed because it was already eroded from the inside as major
parties lost voters, members and societal support.”® More recent scholarship, however, has
tended to downplay the changes brought by the early 1990s, showing that the clientelism
and corruption associated with the old party system have survived.** The state financing
of parties also re-emerged.

As parties tend to lose their societal dimension, the institutions which made parties
‘public utilities’ tend to be perceived more critically than during the heyday of party politics
in the mid-twentieth century. Whereas they used to be considered an asset to strengthen
democracy, these institutions might now be considered an example of how political elites
are defending their own position. This raises the question of what the historical experiences
of Germany and Italy indicate about party-state links in Europe at large. Were these two
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states perhaps exceptions, due to their respective experiences with one-party dictatorships?
On the contrary, it seems rather that they were models which, despite their pitfalls, were
increasingly followed across Europe. As shown above, after the First World War, they were
part of a trend observed by contemporary political theorists which saw the advent of the
‘party-state’ as an essential outcome of mass democratization. After the First World War,
they were among the first countries to legally sanction the ‘party-state; a trend which has
been followed by many countries since. This counted particularly for countries that emerged
from dictatorships, such as Spain in 1977, and, a decade later, the countries of Central and
Eastern Europe. For many states, the German party law of 1967 has served as a template.”

As mentioned at the outset, this article is by no means conclusive research on the history
of party-state relations. It still leaves further research questions unanswered, three of which
seem of particular importance as a way of conclusion. The first concerns the question of a
dimension of the party-state which has received only scarce attention in this contribution:
party patronage. While patronage has also been a feature of post-war German politics, the
way in which the Italian DC conquered the state apparatus was arguably without equiv-
alent in Europe. How can we explain the different extent of the ‘colonization’ of the state
by the main governing parties in Germany and Italy, while the institutional framework of
party-state relations in both countries and the protracted period of Christian Democrat
rule during the first post-war decades showed so many similarities? While Italian histori-
ography often points to the institutional framework of party-state relations and protracted
Christian Democrat rule as explanations for the failures of the ‘party-state,’® comparative
research into this question suggests that it was not so much the formal institutional rules,
but the way in which Italian politicians chose to neglect them, which opened the way for
clientelistic party-state relations.”” A more structural comparison with the German case
might serve to explore the linkages between the institutional and patronage dimension of
the party-state further.

The second question concerns the relationship between democracy and totalitarianism
regarding the concept ‘party-state. As mentioned earlier, scholars observed that modern
mass politics of whatever kind were necessarily party politics in the period after 1918.
This not only counted for Mortati, who had already been active during the fascist regime.
Leibholz argued in 1960 that ‘there is no alternative to the party-state anymore’ and that,
consequently, ‘the only alternative to a democratic party-state is a totalitarian party-state.®®
It is along this line of reasoning that cracks more recently appeared in the stark distinction
between multiparty and one-party party states regarding the relationship between parties
and the state. This first occurred in Italy, where the lack of government alternation and the
power of the DC have led many scholars to believe that there was more than a superficial
continuity between party-state relations under fascism and the republic.” In Germany,
scholars are more reluctant to point to the similarities between democratic and antidemo-
cratic party-state models, but also here some hint at possible continuities of the models of
pre- and post-war party-state relations.'® This suggests that the topic of historical continuity
between the pre- and post-1945 states, from the perspective of the ‘statist’ dimension of
political parties, is a fruitful subject for further research.

The final question concerns the position of the ‘party-state’ in the reform of democracy
in the aftermath of the Second World War. The ‘transformation’ of democracy has emerged
as a booming topic in historiography in recent years.'’! Democracy was reformed radically
as a reaction to the traumatic interwar experiences after 1945.192 Whereas the difference
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between pre- and post-war democracy is usually sought in socio-economic reforms, the
development of ‘militant democracy, or the expansion of the sociological base of parties
which became genuine people’s parties, the transformation of parties into ‘public utilities’
was an equally important dimension of this reform.'* Parties led the political transforma-
tion and privileged their own role over that of the other organizations of civil society. Yet
they did so not primarily out of self-interest, ‘helping themselves, in that they are regulating
themselves, offering resources to themselves, and paying themselves, albeit in the name of
the state’!% Rather, they implemented normative assumptions about the role of parties in
democracy that were based on the traumatic experiences with mass politics in the interwar
era and that found their institutional expression in the post-1945 period.
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