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CHAPTER 1

INTRODUCTION

1.1 THE GOAL OF THE STUDY AND THE RESEARCH QUESTIONS

One of the most important pillars of investment protection under international law is
the understanding that a foreign investor investing in a host state should be treated
fairly and equitably.? The importance of this notion is supported by the inclusion of
the fair and equitable treatment (FET) standard in virtually all current International
Investment Agreements (llAs), as well as its invocation in the vast majority of
investment disputes.? The United Nations Conference on Trade and Development
(UNCTAD) indicates in the World Investment Report of 2016 that in the investor-
state cases filed in 2015, ‘tribunals most frequently found breaches of the fair and
equitable treatment provision (...).”* This implies that the host state’s conduct, under
an applicable IIA, was often found to be unfair and inequitable towards the foreign
investor and its investments.*

A variety of FET standard provisions exist in international treaties.> A distinction is
made between FET standard provisions that include a reference to the minimum
standard of treatment of aliens under customary international law, and unqualified
FET standard clauses.® As will be demonstrated later in this study, in most IlAs the FET
standard has been concisely formulated, simply requiring states to provide ‘fair and

1 R. Klager, ‘Revisiting Treatment Standards — Fair and Equitable Treatment in Light of Sustainable
Development’ in S. Hindelang, M. Krajewski (eds.) Shifting Paradigms in International Investment Law
(Oxford University Press, 2016) 65.

2 S. Schill, “Fair and Equitable Treatment, The Rule of Law, and Comparative Public Law’ in S. Schill (ed.)
International Investment Law and Comparative Public Law (Oxford University Press, 2010) 151. Schill
states that the FET standard features in 2,600 BITs and numerous regional and multilateral agreements;
C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge University Press,
2015) 70. With reference being made to numerous scholars, Henckles indicates that the FET standard
appears in most investment treaties and is the most frequently employed and most successfully argued
standard. For more details on the FET standard in investment agreements, see: Chapter 3, which
provides an analysis of FET standard provisions in l1As.

3 UNCTAD, ‘World Investment Report 2016’ (2016) 107 <http://unctad.org/en/PublicationsLibrary/
wir2016_en.pdf> accessed 1 June 2018. See also A. Reinisch, Standards of Investment Protection
(Oxford University Press, 2008) 2. According to Reinisch, ‘investor claims involving breaches of FET
standards have taken the pivotal position once occupied by claims for expropriation with approximately
62% of successful awards since 2006.

4 The structure and the content of IlAs is explained in Chapter 2.1.

5 See Chapter 3 for an overview and explanation of the different FET formulations found in IlAs.

6 The difference between the two formulations is explained in further detail in Chapter 2.2.



equitable treatment’ to foreign investments.” As emphasised by Schreuer and Dolzer,
from the early inception of the FET standard in llAs, the purpose of this clause was to
‘fill gaps that may be left by the more specific standards, in order to obtain the level of
investor protection intended by the treaties.’®

In interpreting these openly formulated FET standard clauses, investment tribunals
were faced with the task of defining the meaning and scope of the standard. This
involved determining what conduct would give rise to responsibility and liability under
the FET standard. In several investment decisions, especially in the early period of
the decisions on the FET standard (approximately between 2000-2005), tribunals
established a broad scope of a host state’s obligations under the FET standard.’
This included, for example, the host state’s obligation to act with full ‘transparency’
towards an investor,'® to respect the ‘legitimate expectations of the investor,!! or to
provide a ‘stable and predictable legal and business framework.!? As Klager observed,

7 See Chapter 3. This finding is based on the research carried out in this study. It is also consistent with
other sources. For example, according to the UNCTAD Mapping Project — that includes 1,959 IIAs — 1,498
Il1As contain an unqualified FET standard provision; see UNCTAD ‘IlA Mapping Project 2016’ (2016)
<http://investmentpolicyhub.unctad.org/IlIA/mappedContentt#tiialnnerMenu> accessed 1 June 2018.

8 R. Dolzer and C. Schreuer, Principles of International Investment Law (Oxford University Press, 2008)
122. See also T. Weiler, The Interpretation of International Investment Law: Equality, Discrimination and
Minimum Standards of Treatment in Historical Context (Brill, 2013) 289. In discussing the US practice,
for example, Weiler observed that the FET standard has the potential of being a ‘catch-all provision’
from the very beginning.

9 M. Paparinskis, The International Minimum Standard and Fair and Equitable Treatment (Oxford
University Press, 2013) 112. See also Sonarajah, who observed that ‘the law on the fair and equitable
standard is of recent vintage, created largely through interpretations placed on the phrase by arbitrators
who favoured expansion.” M. Sonarajah, ‘Fair and Equitable Treatment: Conserving Relevance’ in
M. Sonarajah (ed.) Resistance and Change in the International Law on Foreign Investments (Cambridge
University Press, 2015) 247.

10 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003) para. 167; Paparinskis has
noted that in the Tecmed decision, ‘the tribunal elaborated exacting requirements of legitimate
expectations and transparency, flowing from fair and equitable treatment, without any obvious
source.” M. Paparinskis, ‘Good Faith and Fair and Equitable Treatment in International Investment Law’
in A. Mitchell and others (eds.) Good Faith and International Economic Law (Oxford University Press,
2015) 144,

11 Examples where the tribunal relied primarily on the breach of legitimate expectations in the assessment
of the FET standard include Eureko BV v. Republic of Poland [2005] UNCITRAL Arbitration, 1IC 98, Partial
Award (19 August 2005) para. 235; Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12
Award (14 July 2006); CMS Gas Transmission Co. v. The Argentine Republic, ICSID Case No. ARB/01/8
Award (12 May 2005) paras. 274-276; LG&E Energy Corp., LG&E Captial Corp. & LG&E International v.
The Argentine Republic, ICSID Case No. ARB/02/1 Decision on Liability (3 October 2006) and others.

12 Occidental v. Ecuador, LCIA Case No. UN3467 Final Award (1 July 2004) para. 183. The tribunal stated
that ‘[t]he stability of legal and business framework is thus an essential element of fair and equitable
treatment’. PSEG v. Turkey, ICSID Case No. ARB/02/5 Award (19 January 2007) para. 253. The tribunal
also asserted that ‘[t]he aggregate of the situations explained raise the question of the need to ensure
a stable and predictable business environment for investors to operate in, as required not only by the
Treaty but also by the Turkish Constitution as noted above’. LG&E Energy Corp., LG&E Captial Corp. &
LG&E International v. The Argentine Republic, ICSID Case No. ARB/02/1 Decision on Liability (3 October
2006) para. 131. The tribunal concluded that the FET standard consists of ‘the host State’s consistent
and transparent behavior, free of ambiguity that involves the obligation to grant and maintain a stable
and predictable legal framework necessary to fulfill the justified expectations of the foreign investor.
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the FET standard is like a ‘black box full of surprises,” the scope of its obligation being
difficult to predict.®

The broad interpretation of the FET standard, as derived from several investment
decisions, has led to concerns by states and international organisations that a broad
interpretation of this provision has the potential to ‘considerably constrain the state’s
sovereignty.'* These concerns have intensified further, particularly as a result of
FET claims in which investors have challenged a variety of state decisions in publicly
sensitive areas, e.g. renewable energy,’® waste management,® public health issues,?’
and access to water.®® In this regard, tribunals have often been criticised for attaching
insufficient weight in their assessment of the FET standard to a state’s right to
regulate.'® The academic and policy discourse on the application of the FET standard
and the state’s right to regulate has featured primarily in relation to certain elements
attributed by the tribunals to the FET standard. These include (i) the legitimate
expectations of investors and (ii) the obligation to provide a stable legal and business
framework for investments.?’ The underlying conflict in this regard lies between an
investor’s expectation of a stable legal and business environment, which is essential

13 R. Klager, ‘Revisiting Treatment Standards — Fair and Equitable Treatment in Light of Sustainable
Development’ in S. Hindelang and M. Krajewski (eds.) Shifting Paradigms in International Investment
Law (Oxford University Press, 2016) 67.

14 R. Klager, ‘Revisiting Treatment Standards — Fair and Equitable Treatment in Light of Sustainable
Development’ in S. Hindelang and M. Krajewski (eds.) Shifting Paradigms in International Investment
Law (Oxford University Press, 2016) 67. This concern has been also expressed by the UNCTAD and the
OECD. These organisations have published several research papers related to the right to regulate and
the FET standard that were primarily based on the input of the member states of these organisations.
See, for example: UNCTAD, ‘Fair and Equitable Treatment: UNCTAD Series on IlAs II: A Sequel’ (2012) xiiv
<http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf> accessed 1 June 2018. The report states that
the ‘wide application of the FET obligation has revealed its protective value for foreign investors, but
also exposed a number of uncertainties and risks.” See also: OECD, ‘Addressing the Balance of Interests
in Investment Treaties’ [2017] Working Papers on International Investment, (2017) 2017/03, 5 <http://
www.oecd-ilibrary.org/finance-and-investment/addressing-the-balance-of-interests-in-investment-
treaties_0a62034b-en> accessed 1 June 2018. The report provides ‘FET has leapt to prominence in
the last 15 years as the principal ground for liability at issue in many if not most of investment treaty
arbitration claims. It also appears to be the substantive treaty provisions most often cited in debates
about the impact of investment treaties on the right to regulate.

15 Charanne Construction v. Spain, SCC Case No. 062/2012 Award (21 January 2016); Eiser Infrastructure
Limited and Energia Solar Luxembourg v. Spain, ICSID Case No. ARB/13/36, Award (4 May 2017); Isolux
Netherlands BV v. Spain, SCC Case V2013/153 Award (17 July 2016).

16 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003); Waste Management v. Mexico
(Case I1), ICSID Case No. ARB(AF)/00/3 Award (30 April 2004).

17 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016); Apotex v. US, ICSID Case No.
ARB(AF)/12/1 Award (25 August 2014).

18 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award
(24 July 2008); Suez and Interagua v. ArgentinaSuez, Sociedad General de Aguas de Barcelona, S.A.
and Interagua Servicios Integrales de Agua, S.A. v. Argentine Republic and AWG v. Argentina, ICSID
Case No. ARB/03/17, Decision on Liability (30 July 2010).

19 K. Miles, The Origins of International Investment Law (Cambridge University Press, 2013) 168-172.

20 M. Paparinskis, The International Minimum Standard and Fair and Equitable Treatment (Oxford
University Press, 2013) 259; P. Muchlinski, ‘““Caveat Investor”? The Relevance of the Conduct of the
Investor under the Fair and Equitable Treatment Standard’ [2006] 55(3) Cambridge International and
Comparative Journal of International Law, 527-558; M. Sonarajah, ‘Fair and Equitable Treatment:
Conserving Relevance’ in M. Sonarajah (ed.) Resistance and Change in the International Law on Foreign
Investments (Cambridge University Press, 2015) 246-299.



for the planning of investments, and the legal power of host states to regulate in
the public interest, particularly in the light of changing social, economic and political
circumstances.?! The Argentinian economic crisis that led to the devaluation of
Argentinian currency and the creation of a wave of investment cases constitutes an
example of such a sudden economic change.?? Similarly, in a few investment cases,
the preparation for the accession of several Eastern European states to the European
Union (EU) resulted in a change of legislation in various sectors, adversely affecting
investors and leading to several investment claims.?®

This study addresses the balance between the host state’s right to regulate and the
investor’s right to obtain the FET standard under an applicable llA. In this study, the
right to regulate is understood as a concept of international law that has its legal basis
in the international legal principle of state sovereignty. This right is not absolute, and
can be limited by e.g. the obligation to afford fair and equitable treatment under an
applicable llIA. The right to regulate is further explained in Chapter 2, which outlines
several elements which are pertinent to this right.

Today, in the process of negotiating the new generation of investment agreements,
the issue of the right to regulate in the context of investment law is high on the political
agenda of states.” The need to ensure that ‘policy space’ is preserved in the context

21 M. Valenti ‘The Protection of General Interests of Host States in the Application of the Fair and Equitable
Treatment Standard’ in G. Sacerdoti and others (eds.) General Interests of Host States in International
Investment Law (Cambridge University Press, 2014) 41.

22 LG&E Energy Corp., LG&E Captial Corp. & LG&E International v. The Argentine Republic, ICSID Case
No. ARB/02/1 Decision on Liability (3 October 2006); CMS Gas Transmission Co. v. The Argentine
Republic, I1CSID Case No. ARB/01/8 Award (12 May 2005); BG Group v. Argentina, Final Award,
(24 December 2007); Continental Casualty v. Argentina, ICSID Case No. ARB/03/9 Award (5 September
2008); AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) and others.

23 loan Micula v. Romania, ICSID Case No. ARB/05/20 Final Award (11 December 2013); Mr. Franck Charles
Arif v. Republic of Moldova, ICSID Case No. ARB/11/23 Award (8 April 2013); Electrabel v. Hungary,
ICSID Case No. ARB/07/1 Decision on Jurisdiction, Applicable Law and Liability (30 November 2012)
and Electrabel v. Hungary, ICSID Case No. ARB/07/1 Final Award (25 November 2015); AES Summit v.
Hungary, ICSID Case No. ARB/07/22 Award (23 September 2010).

24 New generation of lIAs are these concluded after 2010. See: UNCTAD, Issue Note: Phase 2 of IIA reform:
modernising the existing stock of old generation treaties (6 June, 2017) <http://investmentpolicyhub.
unctad.org/Publications/Details/173>. For an example of the new generation of IlAs, see: the Draft
Investment Chapter of the Transatlantic Investment and Partnership Agreement between EU and the
US available at <http://trade.ec.europa.eu/doclib/docs/2015/november/tradoc_153955.pdf>. Both
websites accessed 1 June 2018.

25 See European Commission, Communication, ‘Towards a Comprehensive European International
Investment Policy’, COM (2010)343 Final (7 July 2010). The right to regulate has been placed as one
of the main objectives of the EU in the negotiation of new types of investment and trade agreements.
The communication provides that ‘investment policy will continue to allow the Union, and the Member
States to adopt and enforce measures necessary to pursue public policy objectives” and that ‘principles
and objectives of the European Union’s external action more generally, including the promotion of the
rule of law, human rights and sustainable development (Article 205 TFEU and Article 21 TEU) (p. 9).
Also see: European Commission, Communication, ‘Trade for All: Towards a More Responsible Trade
and Investment Policy’, COM(2015) 497 Final (14 October 2015). The Communication emphasises
‘promoting a new approach to investment.” And stating ‘while boosting investment is at the heart of
the Commission’s economic priorities, investment protection and arbitration have triggered a heated
debate about fairness and the need to preserve the right of public authorities to regulate both in the
EU and in partner countries (...)" (p. 14).
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of the FET standard has been articulated by negotiators and contracting states within
the framework of several of the most recent agreements.?® However, striking the
right balance between the interests of host states and investors in these new treaty
formulations has proved to be challenging.?’

The complexities surrounding the FET standard are the result of (i) the plurality of
legal regimes contained in thousands of [I1As, most of which have the open formulation
of the FET standard and (ii) the diverse interpretations of the FET standard provided
by multiple tribunals, most of them making decisions on the basis of different legal
regimes.® The difficulty, which derives from this dynamic, is the lack of clarity regarding
the legal conditions that apply to a host state’s right to regulate, and as regards the
application of the FET standard provisions in IlAs. As will be further outlined in the
study, some states and arbitral tribunals have attempted — in FET cases — to clarify the
scope of the FET standard in order to balance the FET obligation by providing sufficient
policy space for host states to regulate and for investors to obtain protection under
the FET standard.? Consequently, the goal of this study is to contribute to the effort
in clarifying the legal conditions which apply to the right to regulate through analysing
IlAs, the investment jurisprudence on the FET standard and the relevant literature. On
the basis of this analysis, the research question that the present dissertation seeks to
answer is the following:

How can a host state’s right to regulate concerning the protection of a public interest
be balanced against a host state’s obligation to provide fair and equitable treatment
under international investment law?

In order to answer this question, the following sub-questions are proposed.

(1) What is understood by the right to regulate in international law?

(2) How is the fair and equitable treatment standard formulated in International
Investment Agreements, in particular in relation to the right to regulate?

(3) How has the fair and equitable treatment standard developed and interpreted by
international arbitral tribunals in investment cases?

26 For EU agreements that have been already concluded, or currently in a semi-final state or under
negotiation, the FET standard provision has been formulated as an exhaustive list of host state
obligations. In the context of the Comprehensive Economic and Trade Agreement between Canada and
the EU (CETA), the European Commission has explained this approach as an attempt to have a defined
concept of FET that expresses precisely what this standard of treatment consists of, ‘without leaving
unwelcome discretion to the Members of the Tribunal.” European Commission, ‘Investment Provisions
in the EU-Canada Free Trade Agreement (CETA)’ (Press Release, 3 December 2013) 2. <http://trade.
ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf> accessed 1 June 2018.

27 See Chapter 3 in which recent FET standard provisions are evaluated and Chapter 7 in which some of
the new formulations in recent treaties and their implications for the right to regulate are assessed.

28 See Chapter 4.1 for a further explanation of the complexities of the FET standard.

29 See Chapter 3.3.3 for examples of the new generation of [IAs’ FET standard formulations and Chapters
5-6, where the case law on the FET standard is analysed from the perspective of the right to regulate.



(4) What are the legal conditions under which states may regulate in the public
interest, as identified by international arbitral tribunals in investment cases on the
fair and equitable treatment standard?

(5) How has the investment jurisprudence in cases on the fair and equitable treatment
standard been reflected in the new generation of International Investment
Agreements in regard to the fair and equitable treatment standard and the state’s
right to regulate?

Before addressing the aforementioned sub-questions, the following sections of the
present Chapter will provide the background to this study through an overview of the
existing literature that addresses the FET standard and the right to regulate (section
1.2). The same section 1.2 also addresses the relevance of this study against the
analysed literature. The methodology applied in this study is presented in section 1.3.
The last section, 1.4, introduces the structure of this study.

1.2 EXTANT LITERATURE REVIEW PERTINENT TO THE RESEARCH
QUESTION AND THE RELEVANCE OF THE CURRENT STUDY

In this section, the relevant literature on the FET standard, on the right to regulate
in international investment law and a general framework of international investment
treaties is reviewed.

Legal research on the FET standard has been driven by the objective to conceptualise
its content and application. There is consensus in the legal literature that the FET
standard exhibits a lack of clarity in its meaning and scope.*®

Being framed in most IlAs as simply an obligation to provide ‘fair and equitable
treatment,’ this standard of protection has been labelled, among other characterisations,
as ‘generic and vague,”! having an ‘ubiquitous presence in investment arbitration,’?
and possessing a ‘lack of clarity in its normative content.** The absence of a definition
of the FET standard in treaties has resulted in a broad range of different FET standard
interpretations rendered by investment tribunals.®* Hence, the ambiguity regarding

30 Klager (2011), p. 4; S. Schill, ‘Fair and Equitable Treatment, The Rule of Law, and Comparative Public
Law’ in S. Schill (ed.) International Investment Law and Comparative Public Law (Oxford University
Press, 2010) 151; A. Diehl, The Core Standard of International Investment Protection: Fair and Equitable
Treatment (Kluwer Law International, 2012) xxiv; P. J. Rodriguez, International Contractualism Revisited:
Non-Pecuniary Remedies under the Fair and Equitable Treatment Standard, 18 Chicago Journal of
International Law, 2018, p. 675. ‘At the center of the controversy is the fair and equitable treatment
(FET) standard. A vaguely written phrase appearing in nearly every bilateral investment agreement
currently in force, this standard has puzzled commentators and tribunals for years.

31 Mamidoil v. Albania, ICSID Case No. ARB/11/24 Award (30 March 2015) para. 599.

32 R. Dolzer, ‘Fair and Equitable Treatment: A Key Standard in Investment Treaties’ [2005] 39 International
Lawyer, 87.

33 S. Schill, “Fair and Equitable Treatment, The Rule of Law, and Comparative Public Law’ in S. Schill (ed.)
International Investment Law and Comparative Public Law (Oxford University Press, 2010) 151.

34 A. Newcombe & L. Paradell, Law and Practice of Investment Treaties: Standards of Treatment (Kluwer
Law International, 2009) 263.
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the meaning of the FET standard has generated uncertainty with regard to the scope
and limitations of the state’s regulatory power directed at public welfare.®

In light of these developments, scholarship on the FET standard has emerged with the
common objective to explain the application and interpretation of the FET standard in
view of the growing jurisprudence. Two mainstream approaches in the analysis of the
FET standard can be distinguished.

(1) One stream of literature has attempted to clarify the content and scope of the
FET standard by developing a conceptual framework on the basis of legal doctrine.3®
A prominent example of this approach is the identification of the FET standard as an
expression of the ‘rule of law.?” Another example of this approach is the scholarly
work that defines the FET standard as an ‘embodiment of justice within the system of
international investment law.”*® In both conceptualisations of the FET standard, several
recurring elements in investment jurisprudence on the FET standard (e.g. legitimate
expectations)® have been identified. Furthermore, these elements are analysed within
the broader theoretical framework reflected in a theory of justice and the concept of
the rule of law. Later in this chapter, a more detailed explanation of these approaches
is provided.

(2) The second stream of literature does not focus on developing a theory for the
analysis of the FET standard, but is based on the premise that the ‘reasoning of each
arbitral decision is specific to the factual matrix before the tribunal./*® As such, it is
understood that the content of FET standard can be attained through the identification

35 L.Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016) 16.

36 SeeS. Schill, who has conceptualised the FET standard as an embodiment of the rule of law; S. Schill, ‘Fair
and Equitable Treatment, The Rule of Law, and Comparative Public Law’ in S. Schill (ed.) International
Investment Law and Comparative Public Law (Oxford University Press, 2010). See also R. Klager who
argues that the FET standard is the embodiment of justice; R. Klager, Fair and Equitable Treatment
in International Investment Law (Cambridge University Press, 2011). Other theories include the FET
standard as representing the concept of good faith; see T.J. Grierson-Weiler & I. Laird, ‘Standards of
Treatment’ in P. Muchilinski and others (eds.), The Oxford Handbook of International Investment Law
(Oxford University Press, 2008) 272; see also the discussion on this topic in M. Paparinskis, ‘Good Faith
and Fair and Equitable Treatment in International Investment Law’ in A. Mitchell and others (eds.) Good
Faith and International Economic Law (Oxford University Press, 2015) 143.

37 S. Schill, “Fair and Equitable Treatment, The Rule of Law, and Comparative Public Law’ in S. Schill (ed.)
International Investment Law and Comparative Public Law (Oxford University Press, 2010) 154; See also
K. J. Vandevelde, ‘A Unified Theory of Fair and Equitable Treatment’ (2010) 48 International Law and
Politics, 52. Vandevelde also conceptualises the FET standard as a rule of law concept. He articulates
four principles, namely ‘reasonableness, consistency (or security), nondiscrimination, and transparency’
which constitute the core component of the rule of law, and an expression of the FET standard.

38 R.Klager (2011) 153.

39 Legitimate expectations became a term of art used by investment tribunals and in the literature. See
Chapter 5 discussing the legitimate expectations of the investor.

40 J. Bonnitcha (2014) 166; Also see: R. Dolzer, ‘Fair and Equitable Treatment: Today’s Contours’ [2014] 12 (1)
Santa Clara Journal of International Law, 15. Dolzer argues that the arbitral tribunals have succeeded
in clarifying the content of the FET standard via ‘groups and clusters of sub-groups with more defined
contours.’; M. Valenti, ‘The Protection of General Interests of Host States in the Application of the Fair
and Equitable Treatment Standard’ in G. Sacerdoti and others (eds.) General Interests of Host States
in International Investment Law (Cambridge University Press, 2014) 33; C. Schreuer, ‘Fair and Equitable
Treatment in Arbitral Practice’ [2005] 6 (3) The Journal of World Investment and Trade, 357-386.



of certain FET standard elements and through a comparison of the decisions on each
element.** For example, Valenti asserts that the ‘appropriate methodology to deal
with the standard consists then in distinguishing different fact-specific situations to
which it applies and intensifying the ensuing obligations.’*?

Despite the different approaches towards the FET standard adopted in the
aforementioned studies, the question that has been raised in the literature directly as
well as indirectly, and which is particularly pertinent for this study, is the scope of the
FET standard vis-a-vis a state’s right to regulate.®® The question has been formulated
by Klager, who queries the extent to which ‘fair and equitable treatment should
enable arbitral tribunals to review sovereign acts of host states interfering with the
business of foreign investors.’* Valenti has conveyed this inquiry in terms of host state
obligations, by posing the question: ‘when exactly is the host state’s conduct towards
the foreign investor to be considered unfair and inequitable?’*> Scholars representing
the aforementioned streams of literature have attempted to provide answers to these
inquiries. The arguments of both these approaches are the subject of the discussion
in the following section.

1.2.1 FET as an embodiment of (i) the concept of justice and (ii) the rule of law

(i) The literature provides a general conceptual framework for understanding the FET
standard; it does not, however, clarify the scope of the right to regulate in the context
of the FET standard. Klager, in classifying the FET standard as a concept of justice,
refers to six competing substantive principles or objectives applied in investment
cases. The principles identified by Klager are sovereignty, legitimate expectations,
non-discrimination, sustainable development, fair procedure, and transparency.
He argues that a certain level of coherence has to be found between the arguments
derived from these competitive principles or objectives in order for the decision of a
tribunal on the FET standard to be legitimate. The sovereignty principle constitutes
a counterbalancing factor against the interests of foreign investors. The regulatory
space of states has limitations and, as such, the ‘allocation of the specific weight of
sovereignty in relation to other principles involves a balancing act by arbitrators.%
Klager argues that in performing this balancing exercise, ‘tribunals [should] display the
criteria for the specific weight allocation in the most transparent way possible.’*® There

41 J. Bonnitcha, (2014) 167.

42 M. Valenti, ‘The Protection of General Interests of Host States in the Application of the Fair and Equitable
Treatment Standard’ in G. Sacerdoti and others (eds.) General Interests of Host States in International
Investment Law (Cambridge University Press, 2014) 33.

43 M. Valenti, (2014), p. 26. Valenti observes that ‘a ‘debate’ about the scope of the standard has therefore
evolved at different levels’, namely at the level of arbitral tribunals which apply the FET that led to
jurisprudence that was not always consistent; at the level of scholarship; and at the level of states which
support a specific position while negotiating the I11As.

44 Klager, (2011), p. 4.

45 M. Valenti, (2014) 35.

46 Klager, (2011) 154-256.

47 Klager, (2011) 164.

48 Klager, (2011) 164.
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is limited attention in the study for the criteria that should be provided by tribunals
that would allow for different interests to be properly weighed against each other.

(ii) In a similar vein, Schill identifies seven clusters generated from the FET standard
as an embodiment of the rule of law found in major domestic legal systems,
namely stability, predictability and consistency, legality, the protection of legitimate
expectations, administrative due process and an absence of the denial of justice,
protection against arbitrariness and discrimination, transparency and reasonableness,
and proportionality. In the context of investment law, he argues that the identified
clusters are ‘expressions of the broader concept of the rule of law found in major
legal systems’ that frequently appear in investment decisions.* Schill claims that the
FET standard should be considered as a ‘public law concept with quasi-constitutional
ramifications that conditions the conduct of states vis-a-vis foreign investors.”*° He also
proposes the use of a comparative public law method. This method is based on the
premise that the challenges of investment arbitration are not new. For example, the
‘legitimate expectations’ doctrine has not just appeared in international investment
law; it is also known in other fields of international, European and domestic legal
systems. As such, by comparing the arising issues and obtaining inspiration from other,
more developed legal subjects, clarification and a better understanding of the public
law concepts can be attained.’! In this way, tribunals can achieve a better balance
between the interests of host states and foreign investors. But, as noted by several
commentators, the transplantation of the rule of law concept into investment law
generates a range of new questions, e.g. the choice of comparative legal systems and
the criteria for selecting unified elements among the different perceptions of the rule
of law concept.>?

1.2.2 FET standard: the case law approach

The literature that conceptualises the FET standard on the basis of the case law has
proposed several criteria that impose conditions on the state’s right to regulate. For
example, Dolzer, on the basis of arbitral jurisprudence, has unfolded the FET standard
by presenting a series of casuistic sub-groups that impose conditions on the state’s
regulatory conduct. These include:

“(1) good faith in the conduct of a party; (2) consistency of conduct; (3)
transparency of rules; (4) recognition of the scope and purpose of laws; (5) due
process; (6) prohibition of harassment; (7) a reasonable degree of stability and

49 M. Jacob and S. Schill, ‘Fair and Equitable Treatment: Content, Practice, Method’ in M. Bungenberg and
others (eds.) International Investment Law: A Handbook (Beck/Hart, 2015) 719.

50 M. Jacob and S. Schill, (2015) 761.

51 S.Schill, (2010) 154.

52 For an analytical review of this theory see R. Klager, (2013), pp. 125-127; J. Bonnitcha, (2014) 145;
M. Sonarajah, ‘Fair and Equitable Treatment: Conserving Relevance’ in M. Sonarajah (ed.) Resistance
and Change in the International Law on Foreign Investments (Cambridge University Press, 2015) 295.



predictability of a legal system; and, in particular (8) recognition of the legitimate
expectations on the part of the investor.”>?

Valenti defined the content of the FET standard through a group of ‘elements’. According
to Valenti, these elements derived from arbitral decisions in which tribunals applying
the FET provisions in concrete cases ‘progressively clarified the constitutive elements
of the standard.”** These elements are: (1) ‘the stability, consistency, predictability and
transparency of the regulatory framework;’** (2) ‘protection of the foreign investor’s
legitimate expectations;’*® and (3) ‘procedural fairness and due process.’”’

Both Dolzer and Valenti observe that the emerged subcategories can be developed
into an adequate tool for arbitrators to assist them in their interpretation of the FET
standard in investment cases.”® As Dolzer asserts, the current trend is that the FET
standard is applied by tribunals on the basis of sub-categories ‘amenable to objective
criteria tied to objective conduct on the part of the host state,’ rather than on subjective
arguments on behalf of an investor.>®

More elaborately, Bonnitcha uses a ‘taxonomy’ of FET standard elements to
understand the interpretation of the FET standard rendered by tribunals. Within his
taxonomy, decisions are differentiated into categories as follows: (1) decisions that
deal with the investor’s legitimate expectations; (2) decisions that review the state’s
conduct on procedural grounds; and (3) decisions that review the state’s conduct on
substantive grounds.®® Each of these elements has the capacity to operate as a ‘quasi-
independent liability rule/®* On the basis of an analysis of the case law Bonnitcha
identifies various interpretations of the FET standard. These interpretations constitute
disparate levels of protection for investors, and fall under the three aforementioned
categories of decisions. For example, under the decisions that review the investor’s
legitimate expectations, the four interpretations of legitimate expectations detected
in investment jurisprudence by Bonnitcha are:

“(1) The legal rights approach, in which legitimate expectations can only be based
on the legal rights vested in the investor;

(2) The representations approach, in which legitimate expectations can be based
on clear and specific unilateral statements made by the host state;

(3) The stability approach, in which legitimate expectations can be based on
general regulations in force at the time the investment is made;

53 R.Dolzer, ‘Fair and Equitable Treatment: Today’s Contours’ [2014] 12(1) Santa Clara Journal of International
Law, 15.

54 M. Valenti, (2014) 33.

55 M. Valenti, (2014) 39.

56 M. Valenti, (2014) 48.

57 M. Valenti, (2014) 52.

58 M. Valenti, (2014) 55.

59 R. Dolzer, (2014) 32.

60 J. Bonnitcha, Substantive Protection under Investment Treaties: A Legal and Economic Analysis
(Cambridge University Press, 2014) e-book, Chapter 4.1, 4-5.

61 J. Bonnitcha, (2014) e-book, Chapter 4.1, 5.
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(4) The business plan approach, in which legitimate expectations can be based on
an investor’s business plan, if the host state knew of these plans.”®?

After revealing the different interpretations which are pertinent to each element of the
FET standard (e.g. legitimate expectations), Bonnitcha compares and applies them to
the theoretical framework he has developed. This framework is based on an evaluation
of the consequences of various levels of protection deriving from the interpretations
of each element of the FET standard. Each interpretation is assessed on the basis of
the ‘effect on efficiency; the distribution of economic costs and benefits; flows of FDI
into host states; the realisation of human rights and environmental conservation in
host states; and respect for the rule of law host states.®® In conducting this analysis,
Bonnitcha attempts to answer the question as to the desirable level of investment
protection. For example, in decisions evaluating the legitimate expectations of the
investor, the legal rights approach, which only protects the specific legal rights of the
investor, has been chosen as the most suitable. Bonnitcha has concluded that this
approach can potentially ensure economic efficiency; a fair distribution of income
according to the theories of distributive justice; and a better achievement of human
rights protection and the conservation of the environment.®*

1.2.3 Studies on (i) the right to regulate and (ii) investment treaties

(i) In addition to the literature on the FET standard, several scholars have attempted
to explain the meaning and application of the right to regulate in international
investment law, which is the central concept of this study. Two recent studies on the
right to regulate conducted by Titi® and Mouyal®® have attempted to conceptualise the
application of the right to regulate in international investment law.

Both studies indicate a rise in the importance of the right to regulate in the context
of international investment law. However, there is a principal difference between the
two approaches. Titi addresses the right to regulate as a relevant juridical concept
that constitutes an exception to the obligation to protect investments. In this vein, Titi
defines the right to regulate as:

“The legal right exceptionally permitting the host state to regulate in
derogation of international commitments it has undertaken by means
of aninvestment agreement without incurring a duty to compensate.”®’

Moyual, on the other hand, discusses the right to regulate from a human rights
perspective. Accordingly, she defines the right to regulate as an:

62 J. Bonnitcha, (2015), e-book, Chapter: 4.5.5, p. 115-116.

63 J. Bonnitcha, (2015), e-book, Chapter: 6.2, p. 4.

64 ). Bonnitcha, (2015), e-book, Chapter: 6.3.4, p. 37.

65 A.Titi, Right to Regulate in International Investment Law (Nomos, 2014).

66 L.Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016); A. Titi, Right to Regulate in International Investment Law (Nomos, 2014).

67 A.Titi, (2014) 33.

11



“[Alffirmation of the sovereign right for states to choose their political,
social and economic priorities — within certain limits — through the
adoption of legislation and administrative practices without violating
international rules protecting foreign investments.”®®

The definition and the elements pertinent to the right to regulate outlined in these
two studies are discussed in detail in Chapter 2, section 2.2. What is relevant for the
first sub-question posed in this Chapter is how these studies address the right to
regulate in relation to fair and equitable treatment. In both studies, the FET standard
is not the main subject of the research. Instead, the FET standard is only discussed
briefly as an example of one of the standards of investment protection. Focusing on
the expropriation standard as a case study, Mouyal mentions that the FET standard
is ‘rooted in customary international law.’®® She further provides that investment
tribunals usually evaluate the FET with reference to ‘(1) legitimate expectations and
(2) due process’,”® but she does not elaborate on this qualification.

Titi addresses the FET standard in relation to the right to regulate in her analysis of
IIAs and FET case law by observing that most FET standard provisions do not include
exceptions for a specific public interest.”* By referring to some cases on the FET
standard, Titi concluded that in the course of the development of the FET standard
jurisprudence, arbitral tribunals have interpreted the FET standard by breaking it
into several elements. These are the ‘protection of legitimate expectations, non-
discrimination, fair procedure and proportionality.”? She asserts that, through the
development of these elements, the idea of a balancing test that allows the tribunal
to take into account the legitimate interests of the host state has been embedded in
investment practice.” She underlines that the FET standard by its ‘very nature requires
a balancing of interests.””* Consequently, in assessing the FET standard, a tribunal that
‘completely ignores the legitimate interests of a host state will hardly appear to be
fair and equitable.””® Titi does not focus on the issue of balancing as such. She even
reports that the balancing that tribunals can accumulate in their examination of the
FET standard is beyond the scope of her study.” The subject of balancing of the state’s
right to regulate and the protection of a foreign investor under the FET standard is the
principle topic, which is assessed in this dissertation.

(i) In addition to the literature on the FET standard and the right to regulate in
international investment law, the legal research that explains the general role and
structure of IlAs in international investment law is also of relevance in the present
study. IlAs form a legal basis for the rights and obligations of states and investors.

68 L. Wandahl Mouyal, (2016) 8.
69 L. Wandahl Mouyal, (2016) 41.
70 L. Wandahl Mouyal, (2016) 41.
71 A.Titi, (2014) 147.
72 A.Titi, (2014) 145.
73 A.Titi, (2014) 145.
74 A.Titi, (2014) 277.
75 A.Titi, (2014) 277.
76 A.Titi, (2014) 275.
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The scope of the FET standard obligation is in a first instance outlined in the relevant
IIA. Therefore, it is of importance to understand how the rights and obligations of
states and investors are formulated in 11As and specifically in the framework of the FET
standard provision. Roberts has, in this regard, proposed to conceptualise investment
treaties as triangular treaties.

Roberts has developed this ‘triangular approach’ that attempts to capture the legal
interactions between a host state, an investor and a home state as ‘part of anintegrated
whole.”” [lAs are usually defined in terms of bilateral relationships. Firstly, at the inter-
state level, there is a relationship between the parties to the treaty. Secondly, there is
a contractual relationship between the host state and the investor. Both relationships
‘govern the arbitral dispute in a particular case after the investor accepts the host
state’s standing offer to arbitrate.””® In her article, Roberts proposes that investment
treaties should be ‘re-conceptualized as triangular treaties, i.e., agreements between
sovereign states that can create enforceable rights for investors as non-sovereigns,
third-party beneficiaries.”®

The relevant part of Robert’s study that focuses on the remedy to shift the balance
between states and investors helps to better understand the problematique related
to the issue of balancing between a host state’s right to regulate and an investor’s
right to be treated fair and equitably. She identified the issue of balancing between an
investor’s and a state’s rights and obligations as a possible tension between the goal of
the IIA to protect and promote investment and the preservation of state sovereignty.
The main question of the study presented in this dissertation — i.e. to analyse the
tensions that exist between a state’s right to regulate and the protection of a foreign
investor under the FET standard —falls into the so-called “first order tensions’® as listed
by Roberts.?! She exemplifies that the substantive obligations, e.g. FET obligations, are
not absolute in the treaties. States often include exceptions and joint interpretations
as a means to restrict the scope of protection under an applicable IIA. Her study,
however, did not entail an analysis of this tension in the context of the FET standard.

To resolve the identified tensions, including those existing between a host state and
an investor, Roberts provides as a theoretical explanation that the relevant question
concerns the nature of investment treaty rights to the extent and limits of these rights.?
In order to grasp the limits and extent of treaty rights it is essential to understand
the substantive goals of investment treaties. The protection and promotion of foreign
investments, as a goal of llAs, is usually considered to be an end in and of itself, rather

77 A.Roberts, ‘Triangular Treaties: the Extend and Limits of Investment Treaty Rights’ [2015] 56(2) Harvard
Law Review, 354.

78 A. Roberts, (2015) 354.

79 A. Roberts, (2015) 354.

80 A. Roberts, (2015) 382.

81 A. Roberts, (2015) 354. She explains that the second order tension is between investors and home
states acting individually, and the third order tensions are between investors and the treaty parties
acting collectively.

82 A. Roberts, (2015) 416.
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than a meanstoanend.®®In her article, she argues that the goal should not be absolute,
but qualified, complemented by other goals of states. Accordingly, the protection of
investors becomes not an end to the means but a means to other broader ends, so
as to ‘maximize social welfare.®* Following up on Robert’s study, in this dissertation,
the identified tension will be further explored by assessing case law and llAs in order
to analyse the conditions that apply to the state’s right to regulate in relation to the
investor’s rights to be protected under the FET standard.

1.2.4 A synthesis of the literature in the context of the study

There are several observations that can be made on the basis of the legal literature
concerning the relationship between the FET standard contained in IlAs and the right
to regulate. As Roberts has provided, the existing research in investment law focuses
primarily on the ‘nature of investment treaty rights.”®> It mostly includes questions of
whether investors have been granted rights, and if so, whether they are substantive
and/or procedural in nature. This can be observed in several studies on the FET standard
that to a large extent attempt to define and identify the meaning of the FET standard
by providing a clarification of unfair state conduct towards an investor. To this end,
scholars have acknowledged the pivotal role of the sub-elements of the FET standard
that are primarily expressed in the obligations of states towards investors. This reflects
the contemporary content of this standard. Among the scholarship addressed in this
Chapter, there is consensus that the balancing and weighing of interests should be
performed in the assessment of the FET standard. In this regard, the boundaries of
the state’s right to regulate have been expressed in a list of principles or objectives to
which the state should adhere in its actions towards foreign investors, e.g. according
to the rule of law or the concept of justice. On the basis of investment cases, a
number of authors have identified several limitations to the state’s right to regulate or,
alternatively, desirable levels of investment protection under the FET standard.

In her study, Roberts stresses that instead of focusing on the nature of investment
rights, a more beneficial approach is to investigate the extent and limits of these
rights. This study is in line with this proposition and proceeds on the basis of the
assumption that an assessment of the FET standard and the right to regulate should
be conducted by identifying the extent of the state’s right to regulate versus the extent
of an investor’s rights.

Recent studies on the right to regulate focusing on international investment law have
provided some insight into how the right to regulate has been applied in llAs, general
international law and investment jurisprudence.® However, there is still a need for a

83 A.Roberts, (2015) 377.

84 A.Roberts, (2015) 357.

85 A. Roberts, (2015) 355.

86 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014); L. Wandahl Mouyal,
International Investment Law and the Right to Regulate: A Human Rights Perspective (Routledge,
2016); V. Korzun, The Right to Regulate in Investor-State Arbitration: Slicing and Dicing Regulatory
Carve-Outs, Vanderbilt Journal of Transnational Law, Vol. 50, No 2, 2017, pp. 355-414; D. Gaukrodger,
The Balance between Investor Protection and the Right to Regulate in Investment Treaties: a Scoping
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Introduction

systematic analysis for the application of a host state’s right to regulate in the specific
context of exercising such a right while the host state has also committed itself to
complying with the FET standard under the IIA. This combination of assessing the
state’s right to regulate and the FET standard in a selected number of 1lAs and cases
has not been fully addressed in those works.?’

To explore this theme in more depth, in this study a selection has been made of 89 IIAs
concluded by OECD Member States, as well by Russia and China, and the corresponding
case law. Other case law, which seemed particularly relevant for assessing this subject,
has been added to the selection, hence, in total, 66 cases have been examined for the
analysis in this study.

To make the research goal more targeted, the present study aims to investigate how
the right of states to regulate can be exercised in the public interest, while also being
balanced against the obligation to provide FET. The study departs from the notion that
the state’s right to regulate has its legal basis in the international legal principle of state
sovereignty.® The contribution of this study lies in the identification of the elements
by which the right to regulate is characterised in relation to the FET standard. The
identified elements that are pertinent to the state’s right to regulate and that have
emerged from the analysis of the selected treaties, cases and literature, are explained
in section 2.3.5 of Chapter 2.5 It is proposed that these elements constitute a useful
framework for an examination of investment decisions on the FET standard and the
right to regulate, which takes place in Chapters 5 and 6.

This study is relevant for the field of international investment law, because it provides
a valuable categorisation and systematisation of a number of IIAs and investment
cases concerning the question of under which conditions a host state can exercise its
right to regulate while also being bound to respect the FET standard.

Firstly, various categories of the FET standard provisions emerged from the analysis of
the selected IlAs, and are subsequently analysed from the perspective of the state’s

Paper, OECD 2017, Working Papers on International Investment, 2017/02, OECD Publishing, Paris; A.
Pellet, Police Powers or the State’s Right to Regulate, in eds. M. Kinnear, G. Fischer et al., Building
International Investment Law — The First 50 Years of ICSID (Kluwer Law International, 2016); V. Kube and
E.U. Petersmann, Human Rights Law in International Investment Arbitration in eds. A. Gattini, A. Tanzi,
F. Fontanelli, General Principles of Law and International Investment Arbitration (Brill/Nijhoff 2018).

87 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014); L. Wandahl Mouyal,
International Investment Law and the Right to Regulate: A Human Rights Perspective (Routledge, 2016).

88 S. Besson, ‘Sovereignty, International Law and Democracy’ [2011] 22(2) European Journal of
International Law, 376. ‘State sovereignty is often understood in international law as a competence,
immunity, or power, and in particular as the power to make autonomous choices (so-called sovereign
autonomy).

89 In section 2.3.5 of Chapter 2, it will be explained that the identified elements that are pertinent to the
right to regulate are characterized by the following: (1) it is limited by the international obligations
under general international law and international treaties, such as the FET obligation towards foreign
investors under an l1A; (2) it has to be balanced against the rights and obligations of investors; (3) it can
usually be specified by contracting states in [lAs through the inclusion of the public interest or legitimate
policy objectives; (4) its exercise can entail different consequences, which are usually related to liability
under an IIA, and/or the obligation to pay compensation in the case of a violation of treaty obligations,
e.g. the obligation to provide fair and equitable treatment to an investor.
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right to regulate.®® This analysis of all selected IlAs contributes to the already existing
knowledge on the FET standard and provides a further assessment of this standard in
connection with the right to regulate.

Secondly, the cases selected for this study concern — among other things — the
application of the state’s right to regulate in an assessment of the FET standard by
arbitral tribunals. Hence, the core of this study comprises an analysis of cases in
which a state’s measure is motivated by a public interest which falls within its right to
regulate, while at the same time the same measure might possibly violate the state’s
obligations pursuant to the FET standard.* These cases are categorised in accordance
with various tests, which tribunals employ in order to decide on the legitimacy of an
investor’s expectations and the lawfulness of a disputed state’s measure, in judging an
alleged violation of the FET standard. The analysis of these decisions helps to clarify
how the state’s right to regulate can be conceptualised in connection with the FET
standard.

Thirdly, in this study the results of the analyses of the IlAs and the case law are combined
in order to identify the legal conditions for a state to regulate, while providing fair and
equitable treatment to investors under international investment law. By distilling such
concrete conditions from the case law and treaty provisions, and by examining how
the investment jurisprudence in FET cases has been reflected in the new generation
of llAs with regard to the FET standard and the state’s right to regulate, this study can
contribute to practice by offering solutions for testing the lawfulness of a host state’s
application of its right to regulate in the context of an applicable FET standard, as well
as for drafting provisions on this topic in new llAs.

Fourthly, another important aspect of this study lies in the analysis that has been
conducted of the recent EU policy developments concerning the drafting of FET
standard provisions in the new generation of IlAs. Specifically, the new generation of
llAs, e.g. CETA, TTIP, and the EU-Singapore FTA are evaluated in view of the question
of how they deal with the tension between the application of the FET standard and
the state’s right to regulate. These relatively new IlAs contain specific language that
attempts to clarify the scope of the state’s right to regulate. Recently, several scholars
have also researched these new IIAs and published articles on this topic.°? As explained

90 See: Section 3.3 of Chapter 3.

91 See: Chapter 5 where the state’s right to regulate and the legitimate expectations of the investor are
discussed and Chapter 6 that analyses the conditions for a state to lawfully exercise its right to regulate.

92 A. Reinisch, The Likely Content of Future EU Investment Agreements in: M. Bungenberg et al. (eds.),
International Investment Law: A Handbook, (Hart Publishing, 2015); A. Giodesen, et al., A Waiver
for Europe? CETA’s Trade in Services, and Investment Protection Provisions and their Legal-Political
Implications on Regulatory Competence, in: eds. G. Adinolfi, F. Baetens, J. Caiado, A. Lupone, A.G.
Micara. International Economic Law: Contemporary Issues, (Springer 2017) pp. 41-57; S. Schill, H.L. Bray,
The Brave New (American) World of International Investment Law: Substantive Investment Protection
Standards in Mega-Regionals, in: T. Rensmann, ed., Mega-Regional Trade Agreements, (Springer, 2017);
E. de Brabandere, States’ Reassertion of Control over International Investment Law — (Re)Defining “Fair
and Equitable Treatment” and “Indirect Expropriation” in: A. Kulick (ed.), States’ Reassertion of Control
over International Investment Agreements and International Investment Treaty Dispute Settlement
(Cambridge University Press, 2016).
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above, the objective of this study is to analyse the new generation of lIAs from the
perspective of the balancing question concerning the state’s right to regulate and the
investor’s right to receive the FET standard. Hence, the questions that are addressed
in this study concern: (1) to what extent is FET jurisprudence and the right to regulate
reflected in the new generation of IAs, and (2) has the direction of the balance shifted
in these new IlAs in comparison to FET decisions. The answers to these questions are
provided in section 7.6 of Chapter 7. The comparison is conducted between the new
generation of IlAs and the most relevant case law on this point. The result of this
comparison indicates the extent of the codification of the FET jurisprudence in the
new llIAs. Based on the findings from this comparison, this study assesses whether, and
if so, in which direction, the new generation of IIAs and the investment jurisprudence
on the FET standard have shifted the balance between the state’s right to regulate
and the FET standard. In addition, this study contributes to the existing literature
because it identifies gaps in the new type of formulations of the FET standard in terms
of creating a balance between a host state’s right to regulate and the protection of
the rights of investors under the FET standard.®® To this end, suggestions are provided
for treaty drafters regarding formulations of the FET standard that can contribute to
achieving such a balance.**

To conclude this section, the understanding of how states’ regulatory conduct exercised
in the public interest can be evaluated against the interests of investors under FET
provisions is limited. It should be kept in mind that the international legal investment
system has not been created to ‘promote uniformity or consistency of either rule-
making or rule-interpretation.*® The FET obligation, interpreted by tribunals in various
ways, has developed as an open standard with several evolving components, such as
the prohibition of arbitrariness.®® At present, through recent IlAs and case law, the
content of the FET standard tends to acquire uniform characteristics.”” A number
of tribunals and commentators® have stressed the importance of predictability
and consistency in the assessment of the FET standard as being instrumental to the
legitimacy of the system.%

93 The reference is made to: (1) the principles of reasonableness and proportionality (2) two criteria often
discussed in the context of assessing whether an investor’s expectations were legitimate, namely the
special circumstances in a host state and the investor’s conduct. See: section 7.6.3 of Chapter 7.

94 See these suggestions in section 7.6.3 of Chapter 7.

95 R. Dolzer, ‘Fair and Equitable Treatment: Today’s Contours’ [2014] 12(1) Santa Clara Journal of
International Law, 15.

96 See Chapter 4, section 4.3.2 for an elaboration on the sub-elements of the FET standard.

97 See the preliminary conclusions of Chapter 3 on the FET standard formulations and Chapters 5-6 that
analyse the conditions which apply to the right to regulate.

98 See A. Bjorklund, ‘Investment Treaty Arbitral Decisions as Jurisprudence Constante’ (2008) UC Davis
Legal Studies Research Paper 158, 265. The author noted that ‘the informal and dispersed regime of
investment treaty arbitrations is not well suited to developing a system of formal precedent. Eventually,
however, an accretion of decisions will likely develop a jurisprudence constante — a ‘persisting
jurisprudence’ that secures unification and stability of judicial activity.’

99 See Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5 Decision on Jurisdiction
(2 June 2010) para. 100. The Tribunal in this case asserted its ambition ‘to contribute to the harmonious
development of investment law and thereby to meet the legitimate expectations of the community of
States and investors towards the certainty of law.’
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Consequently, a benchmark that will provide indications regarding the conditions
applicable to exercising the right to regulate in the context of the FET standard appears
to be necessary. In this study, an attempt is made to identify the conditions and
limitations of the right to regulate vis-a-vis the obligation to observe the FET standard.
However, the complexity of FET claims, that include a web of state conduct sometimes
performed over a long period of time, does not allow for a simplification of the FET
standard and the right to regulate. It is however possible to reveal certain common
patterns in the tribunals’ assessment of state conduct in investment decisions.
Furthermore, the development of new FET standard provisions that include some
clarifications of the host state’s conditions to regulate in the public interest through a
list of state obligations is also taken into consideration.

1.3 METHODOLOGY

In line with previous research, the present study utilises an inductive method in
evaluating investment decisions on the FET standard.'® Similar patterns that can be
revealed in the argumentation of investment tribunals are instrumental in identifying
common features in the assessment of the conditions which apply to the right to
regulate. A close examination of recent FET cases and the new generation of FET
standard treaty provisions suggests an increased convergence in articulating the
conditions which are applicable to the state’s right to regulate under the FET standard.
As such, the goal is to capture these emerging trends in order to further contribute
to the understanding of how a state’s right to regulate can be balanced against the
rights of investors to obtain fair and equitable treatment. Building upon the doctrinal
research that has investigated FET standard provisions and cases, this study outlines
solutions that are already in existence, i.e. are covered by a number of treaties and
cases. Following from such an appraisal, the last chapter of this study reflects on how
the FET standard provisions and the right to regulate are balanced in treaties and
jurisprudence.

The main question of this research is:

How can the host state’s right to regulate concerning the protection of a public interest
be balanced against the host state’s obligation to provide fair and equitable treatment
under international investment law?

In order to answer this question, the study first describes the key features of 1l1As and
defines the right to regulate. The basis of this analysis is a review of the secondary
literature. It then proceeds to discern the current state of affairs towards the right to
regulate in the assessment of the FET standard. In order to do so, the study adopts a
two-tier approach. First, the FET standard provisions in selected IlAs are examined.
Second, selected FET investment cases are analysed. The selected treaties and
investment cases are included in the tables in the Annexes contained at the end of this

100 J. Bonnitcha, Substantive Protection under Investment Treaties: A Legal and Economic Analysis
(Cambridge University Press, 2014) e-book, Chapter 4.1, 4. See also G. Schawerzenberger, The Inductive
Approach to International Law (Stevens & Sons, 1965).
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publication. The aim of the treaty and jurisprudence analysis, as well as the rationale
for selecting certain lIAs and FET cases, are further explained in this section.

The IlAs and investment jurisprudence are the main sources of this study. In the first
phase of this research a survey of the selected IIAs was conducted in order to clarify
how the FET standard is formulated in treaties. This also assisted in generating an
understanding of the extent to which theright to regulate has featured in FET provisions.
Several studies have analysed existing variations of the FET provisions in IlAs; in this
study the focus is on recent FET standard provisions. The analysis of the treaties
focuses specifically on the new generation of investment agreements (for example,
recent EU agreements). These treaties have introduced innovative approaches to the
FET standard with the intention of accommodating regulatory flexibility so as to accept
states’ policies adopted in the public interest.

The second phase involves an analysis of selected investment cases involving FET
claims. The goal of this part of the analysis is to identify the conditions that apply to
the right to regulate and which are present in the tribunals’ assessment of the FET
standard. On the basis of the specific sub-elements pertinent to the FET standard
— which are analysed by tribunals interchangeably — the study identifies several
prominent, but not exhaustive, criteria that have been present in the majority of
cases and which serve as factors in the assessment of regulatory conduct. Taking into
account the complexity of the analysis of the FET standard, the identified elements
do not always constitute the threshold for a state’s regulatory measures under the
FET standard. They merely provide guidance regarding the assessment of the right to
regulate in the context of the FET obligation. These conditions are differentiated on
the basis of an analysis of arbitral decisions, in combination with case commentaries
and secondary literature on investor-state arbitration.

The final part of this study analyses how the investment jurisprudence in FET cases has
been reflected in the new generation of llAs. The conditions, which are applicable to
a lawful exercise of the right to regulate, identified in this study, are compared to the
relevant provisions in several of the newest investment agreements. Observations are
provided on how the FET standard and the state’s right to regulate are balanced in the
new generation of IlAs.

1.3.1 Selection of llAs

This study is based on a survey of selected International Investment Agreements (llAs),
most of which are Bilateral Investment Treaties (BITs). The selection of BITs is limited to
the treaties between eight states that are members of the Organisation for Economic
Cooperation and Development (OECD), as well as two other large economies: China
and Russia, and ten developing or post-transition countries (host states) (see Annex
A for an overview of the selected treaties).!° The survey also includes nine regional

101 Annex A can be found at the end of the study.
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treaties (see Annex B).1%? In total, the FET standard in 80 BITs and nine regional treaties
has been investigated.'® The texts of 80 BITs have been extracted from the UNCTAD
database.’® The goal of the survey was not to cover all existing 1lAs, of which there
are currently 3,322,'% but to present a representative sample of different BITs and
the most significant and recent regional agreements in order to analyse the variety
of formulations of the FET standard that presently exist. The categories of IIAs’ FET
standard provisions are analysed and presented in Chapter 3 (see Annex C).1%®

The treaties of eight OECD member states and two additional states, China and Russia,
have been selected on the basis of Foreign Direct Investment (FDI) volumes, namely
Australia, Canada, Russia, China, Japan, the US, the UK, Germany, the Netherlands,
and France. These states are the world’s leading economic powers.}” Most of these
selected OECD states have concluded a large number of BITs,!%® and investors from
these countries often act as the claimants in investor-state arbitration proceedings.'®

The selection of host states was based on two criteria. Firstly, the study included
the main capital-importing economies. Latin American host states selected for this
survey represent the key capital-importing countries, which became the leading
respondent states in investment arbitration proceedings (including, for example,
Ecuador, Mexico, Argentina). Colombia, a growing economy, is an interesting example
that has only recently engaged in the treaty negotiating process and has introduced a
more elaborate approach towards the drafting of the FET standard. Ukraine and the
Czech Republic are Eastern European countries that became major capital-importing
countries and frequent respondent states in investment arbitration. Two major
developing economies, namely Egypt and India, have actively negotiated BITs, and
are among those states that have concluded the largest number of treaties. Trinidad
and Tobago was selected as a representative country of small island states. Secondly,
treaties from states from different parts of the world were selected in order to avoid
any geographical bias.

The nine regional treaties, which are included in this research are: the Canada-EU
Comprehensive Economic Trade Agreement; the US-EU Transatlantic Trade and
Partnership Agreement (draft); the Agreement establishing the Asean-Australia-New
Zealand Free Trade Area; CAFTA-DR (Dominican Republic-Central America FTA); the

102 Annex B can be found at the end of the study.

103 Not all selected countries have concluded BITs with another selected country. This has led to the final
number of 80 BITs (Annex A).

104 UNCTAD, ‘International Investment Agreements Navigator’ <http://investmentpolicyhub.unctad.org/
IIA> accessed 1 June 2018.

105 UNCTAD, ‘World Investment Report 2018 (2018) xii <http://unctad.org/en/PublicationsLibrary/
wir2018_en.pdf> accessed 1 June 2018.

106 Annex C can be found at the end of the study.

107 To exemplify this, OECD research for 2014 has indicated that the US, Russia, China and Japan are the 4
largest outflow investors, the investments of which account for half of the global outflows.

108 See, for example, the Netherlands (95 BITs), Germany (135 BITs), China (129 BITs) and France (102 BITs).

109 See for example the UNCATD World Investment Report 2015, on the latest trends on FDI based on the
regions; UNCTAD, ‘World Investment Report 2015’ (2015) <http://unctad.org/en/PublicationsLibrary/
wir2015_en.pdf> accessed 1 June 2018.
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North American Free Trade Agreement (NAFTA); the Energy Charter Treaty; Trans-
Pacific Partnership Agreement; the EU-Vietnam FTA (draft); the EU-Singapore FTA
(draft).

1.3.2 Selection of cases

Sixty six cases have been analysed for this study (see Annex D). During the initial
process of selection, the decisions in the cases concerned were based on the selected
IIAs. Consequently, the selected IIA has been an applicable treaty in the elected
decision. As the study progressed, additional decisions have been included in this
study based on the relevance of the specific arbitral awards. The relevance of these
awards has been determined on the basis of the review of the literature and the review
of the ICSID database and other investment databases, where the claims have been
outlined. Several decisions that included relevant aspects of an assessment of the right
to regulate (a concept elaborated upon in Chapter 2) were selected. These decisions
were chosen independently of the applicable IIA. In this regard, prevalence has been
given to decisions that have included, at the core of their analysis, an assessment of
the legitimate expectations of the investor and an assessment of the state’s contested
measure that aimed to protect the public interest, while allegedly the same measure
violate the state’s obligations under the FET standard. The element of the legitimate
expectations of an investor of the FET standard is perceived to be instrumental for
the analysis of the regulatory conduct of the state. Also decisions are included,
in which the contested state’s measures taken in the public interest objectives are
assessed. These decisions are found to be the most relevant for the understanding
the balance between the state’s right to regulate and the rights of an investor under
the FET standard. The most important cases that have incorporated and developed
this standard have been included in the overall analysis. A review of the secondary
literature has been instrumental in the identification of relevant cases.

Only concluded decisions, e.g. final arbitral awards, partial awards with rulings on
the FET standard, and decisions on liability were selected. Furthermore, for practical
reasons, only decisions that were made publicly available have been included. The
cases were extracted from the ICSID and UNCTAD databases.

1.4 STRUCTURE OF THE STUDY
The subsequent chapters are organised as follows.

In Chapter 2, the two concepts of this study are explained. Firstly, owing to the fact
that llAs constitute the primary legal basis for the rights and obligations of states and
investors, common features of the selected I|As are elucidated. Secondly, the definition
of the right to regulate applied in this study is discussed. The chapter introduces the

110 The research on the main body of case law has been closed on 31 August of 2016. However, several
more recent cases decided after 2016, that were particularly relevant for this study have been added to
the analysis. Annex D can be found at the end of the study.
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origins of this concept along with its application in international investment law. To
conclude the Chapter, several components that are pertinent to the right to regulate,
are presented.

Chapter 3 identifies variations of the FET standard provisions in the texts of the
selected llAs. The FET standard provisions in [IAs form a legal basis for the decisions of
tribunals on this standard that are analysed in the subsequent Chapters. The focus of
this Chapter is on recent FET standard formulations that attempt to clarify the scope
of this provision and to ensure regulatory space for host states.

Chapter 4 introduces FET jurisprudence in relation to the right to regulate. It elaborates
on the interpretation and application of the FET standard by international arbitral
tribunals. Furthermore, it outlines the main categories of conditions that apply to
the lawful exercise of the right to regulate by the host state vis-a-vis the right of the
investor.

Chapter 5 includes an analysis of the protection of the legitimate expectations of
foreign investors as a condition for the state’s right to regulate. The Chapter clarifies
what type and under what conditions the expectations of an investor would qualify for
protection, thereby limiting the state’s right to regulate.

Chapter 6 explains the other conditions which apply to the right to regulate and which
emerge from the assessment of the case law. This includes the condition concerning
the right to regulate focusing on (1) the legitimacy of the state’s objective; (2) the
content of the state’s measure; and (3) the legality of the state’s measure under
national law.

In Chapter 7, the answer to the main research question is provided. The answers to
the four sub-questions are summarised in this Chapter. The answer to the fifth sub-
question provides an analysis regarding how the investment jurisprudence on the FET
standard has been reflected in the new generation of IlAs. Building on the conclusions
from the earlier Chapters, the final Chapter 7 discusses the direction in which the new
I1As shift the balance between the state’s right to regulate and the FET standard.
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CHAPTER 2

INTERNATIONAL INVESTMENT AGREEMENTS
AND THE RIGHT TO REGULATE:
AN INTRODUCTION

2.1  INTRODUCTION

This Chapter introduces and explains two concepts that play a central role in the
research carried out in this study. The legal basis for the rights and obligations of
investors and host states are laid down in International Investment Agreements (llAs).
As such, section 2.2 will provide a brief overview of the general content and structure
of llAs. The main part of this Chapter elaborates on the right to regulate in international
investment law in section 2.3. The application of this concept in lIAs, investment cases,
and literature is explained. At the end of this section, the key elements of the right to
regulate, and which are pertinent to this study, are identified. Section 2.4 summarises
the main conclusions of this Chapter.

2.2 INTERNATIONAL INVESTMENT AGREEMENTS

IIAs constitute the most important source of international investment law in which
the rights and obligations of host states and investors are laid down.! There are several
different types of llAs. Firstly, on the multilateral and regional levels, IIAs consist of
Free Trade Agreements (FTAs) and Economic Partnership Agreements (EPAs). These
types of agreements contain either investment chapters or investment provisions.
Which states will become parties to these treaties depend on the geographical region
or sector in which cooperation in trade and investment is being sought. To exemplify
this, the Energy Charter Treaty (ECT) is a multilateral treaty that is applicable to the
energy sector.? This treaty includes investment protection rules for investors in the
energy sector.?

Secondly, IlAs can also be in the form of Bilateral Investment Treaties (BITs). These
are concluded between states on a bilateral level. BITs are the most commonly

1 R.Dolzerand C. Schreuer, Principles of International Investment Law (Oxford University Press, 2008) 76.

2 Energy Charter Treaty [1994] 2080 UNTS 95 (updated 15 January 2016) <http://www.energycharter.
org/process/energy-charter-treaty-1994/energy-charter-treaty/> accessed 12 June 2018.

3 Energy Charter Treaty [1994] 2080 UNTS (updated 15 January 2016). At present, the member states of
the European Union and another 51 states have ratified the ECT. See also on the Energy Charter Treaty:
R. Dolzer and C. Schreuer, Principles of International Investment Law (2™ edn, Oxford University Press,
2012) 77.
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encountered type of IIA, and make up the majority of llAs analysed in the present
study. A general overview of the development of BITs, their structure and their content
is provided below.

According to the UNCTAD World Investment Report of 2016, there are currently 3,304
I1As, of which there are 2,946 BITs.* The first BIT was signed between Pakistan and
Germany in 1959.° The number of BITs experienced significant growth, particularly
between the early 1990s and the early 2000s.¢ For example, around 200 BITs were
concluded in 1996 during a one-year period, in comparison to only 165 BITs having
been signed in the entire period between 1959 and 1979.7 Since 2010, there has been
a noticeable decline in treaty making, evidenced by the aforementioned UNCTAD
report. For example, in 2017, a total of 18 IIAs were concluded, of which 9 were BITs.?

Despite the growing preference of states to conclude regional treaties, BITs still
account for the largest network of 11As.° They differ from country to country and from
treaty to treaty. However, a general structure is discernable in most BITs.? It includes
the following provisions:

(1) Commonly, a BIT begins with the goals of the treaty formulated in the preamble.
These goals have been formulated primarily to encourage and to promote investment,
as well as to create favourable conditions for investment. In more recent BITs there
is a tendency to include non-economic statements in the preambles, such as those
concerning sustainable development.’* A further elaboration of the role of the
preamble with regard to the interpretation of the FET standard is addressed in Chapter
4, sections 4.2.2-4.2.3.

(2) The treaty usually follows with its scope of application being regulated, including
the definitions of an ‘investor’ and ‘investments’. These definitions are essential in
order to understand who qualifies as an investor and what amounts to an investment

4 UNCTAD ‘World Investment Report 2016’ (2016) 101 <http://unctad.org/en/PublicationsLibrary/
wir2016_en.pdf> accessed 12 June 2018.

5 Germany-Pakistan BIT (signed 1959, entered into force 1962). This BIT has been replaced by the 2009
Germany-Pakistan BIT (2009). For the original text see <http://investmentpolicyhub.unctad.org/II1A/
treaty/1732> accessed 12 June 2018.

6 See ‘Table of IlAs trends Concluded Between 1980-2015" in UNCTAD, ‘World Investment Report 2016’
(2016) 101 <http://unctad.org/en/PublicationsLibrary/wir2016_en.pdf> accessed 12 June 2018.

7 See UNCTAD, ‘Figure 1: Growth of the Number of BITs, 1959-1999’ in UNCTAD, ‘Bilateral Investment
Treaties, 1959-1999’ (2000) 1 <http://unctad.org/en/docs/poiteiiad2.en.pdf> accessed 12 June 2018.

8 UNCTAD ‘World Investment Report 2018 (2018) 88 <http://unctad.org/en/PublicationsLibrary/
wir2018_en.pdf> accessed 12 June 2018.

9 UNCTAD, ‘World Investment Report 2012: Towards a New Generation of Investment Policies’ (2012)
84 <http://unctad.org/en/PublicationsLibrary/wir2012_embargoed_en.pdf> accessed 12 June 2018
which states that there is a ‘gradual shift towards regional treaty making, where a single regional treaty
takes the place of a multitude of bilateral pacts and where regional blocs (instead of their individual
members) negotiate with third States.’

10 J. Bonnitcha, Substantive Protection under Investment Treaties: A Legal and Economic Analysis
(Cambridge University Press, 2014), e-book, Chapter 1.1, 4.

11 From the UNCTAD database of llAs, it follows that out of 1,959 llAs, 54 include a reference to sustainable
development; see UNCTAD ‘lIA Mapping Project 2016’ (2016) <http://investmentpolicyhub.unctad.org/
I1A/mappedContent#iialnnerMenu> accessed 12 June 2018.

24



International investment agreements and the right to regulate: An introduction

under the specific BIT. BITs also often contain provisions regulating the admission of
investments and the ‘right of establishment.?? The provisions that regulate the right
of admission provide a set of rules for the investor’s entry into a host state.’® The
right of establishment, on the other hand, specifies certain requirements regarding an
investor’s activity for the duration of the investment.*

(3) The operative part of BITs includes key substantive investment protection clauses
that usually contain provisions on (a) direct and indirect expropriation; (b) fair and
equitable treatment; (c) full protection and security; (d) discriminatory and arbitrary
treatment; (e) protection on the basis of the Most Favoured Nation (MFN) and National
Treatment (NT) standards; and (g) free transfer of payments.

(4) In terms of the procedural rights of investors, a predominant part of BITs provides
for the possibility of dispute settlement mechanisms.> Most BITs offer the foreign
investor the possibility to seek recourse against the host state through an investor-
state dispute settlement system (ISDS).?* The most well-known ISDS system is
established by the Convention on the Settlement of Investment Disputes between
States and Nationals of other States (ICSID Convention), created under the auspices
of the World Bank, which entered into force in 1966. This Convention provides an
institutional and procedural framework for the settlement of investment disputes
through arbitration and conciliation between foreign investors and host states.!” The
ICSID Convention does not contain substantive rules on international investment.*®
Currently, 153 contracting states have ratified the ICSID Convention. Whether the
parties can make use of the possibilities offered in the ICSID Convention depends on
whether this dispute settlement instrument is provided in 1IAs and/or the investment
contract between the host state and the investor.?®

12 |. Gomez-Palacio and P. Muchlinski, ‘Admission and Establishment’ in P. Muchilinski et al. (eds.) The
Oxford Handbook of International Investment Law (Oxford University Press, 2008) 229.

13 For example, many IlIAs provide that investments will be admitted according to the law of the host
state. See Article 2 of the Russia-Egypt BIT (2000), which states that ‘(1) Each Contracting Party shall
encourage the investors of the other Contracting Party to make capital investments on its territory and
shall permit such capital investments in conformity with its legislation.” For the text of the treaty see
<http://investmentpolicyhub.unctad.org/Download/TreatyFile/1105> accessed 15 January 2017.

14 1. Gomez-Palacio and P. Muchlinski, ‘Admission and Establishment’ in P. Muchilinski et al. (eds.) The
Oxford Handbook of International Investment Law (Oxford University Press, 2008) 230.

15 A. Reinisch and L. Malintoppi, ‘Methods of Dispute Resolution” in P. Muchilinski and others (eds.), The
Oxford Handbook of International Investment Law (Oxford University Press, 2008) 692-693.

16 S. Franck, ‘Development and Outcomes of Investment Treaty Arbitration’ [2009] 50(2) Harvard
International Law Journal, 442. Note that the host state cannot initiate arbitration proceedings against
an investor.

17 C. Schreuer et al., The ICSID Convention: A Commentary (2" edn, Cambridge University Press, 2009) xi.

18 R. Dolzer and C. Schreuer, Principles of International Investment Law (2" edn, Oxford University Press,
2012) 75.

19 There are several ways to consent to arbitration. Consent may be given, firstly, in the form of a direct
agreement between an investor and a host state, which is a frequent practice in investment contracts.
Secondly, consent may be provided for in a clause under national law, stipulating that investment
arbitration is the preferred option for dispute settlement. Thirdly, consent may be included in the
provision of a BIT. Consent to an arbitration procedure can be found in the texts of many BIT arbitration
clauses. See R. Dolzer and C. Schreuer, Principles of International Investment Law (Oxford University
Press, 2008) 352. Consent to submit arbitration to the ICSID is provided for in the texts of most German,
French and UK BITs. For example, Article 8 of the UK-Albania BIT provides that ‘(l) Each Contracting
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ICSID is not the only framework for the international settlement of investment
disputes. With regard to plural arbitration forums, there are substantial variations in
the choices provided by BITs to settle disputes between foreign investors and host
states.?’ A large number of BITs offer investors the choice as to which arbitration
regime to use. Most BITs permit inter alia arbitration before the World Bank’s ICSID.2
This has been the most common forum to settle investment disputes.?? The ICSID offers
the parties detailed procedural rules, institutional support and secretarial assistance.
Other institutional arbitration forums include the Permanent Court of Arbitration, the
International Court of Arbitration of the International Chamber of Commerce, and
the Stockholm Chamber of Commerce, which are all well-known institutions under
which state-investor arbitration proceedings are administered. Investors also have
the option of referring to ad hoc arbitration, where parties have more flexibility, and
can, for example, select the applicable arbitration rules. For these purposes, parties
frequently employ the United Nations Commission for International Trade Law
(UNCITRAL) procedural rules.?®

Overall, it should be noted that the ISDS has become a popular mechanism for the
settlement of investment disputes. As of summer 2018, the number of publicly
known investment claims had reached 855. For the year 2017, according to the World
Investment Report, 65 new investment cases were registered.?® At present, claims are
being increasingly filed against Western, developed states that have become both
capital exporters and capital importers. In 2018, Croatia, India and Spain were the
most frequent respondent state in investment proceedings.?

The underlying ambition of the World Bank mechanism was to create an independent,
depoliticised and effective dispute resolution system for states and investors.?® To
some extent, this ambition has been realised. At the same time, the ISDS has attracted

Party hereby consents to submit to the International Centre for the Settlement of Investment Disputes
(hereinafter referred to as “the Centre”) for settlement by conciliation or arbitration under the
Convention on the Settlement of Investment Disputes between States and Nationals of Other States
(...). UK-Albania BIT (entry into force in 1994), <http://investmentpolicyhub.unctad.org/Download/
TreatyFile/38> accessed 12 June 2018.

20 For an overview of the different options see J. Pohl, K. Mashigo and A. Nohen, ‘Dispute Settlement
Provisions in International Investment Agreements: A Large Sample Survey’ (2012) OECD Working
papers on International Investment Law 2012/02, < https://www.oecd.org/investment/investment-
policy/WP-2012_2.pdf> accessed 12 June 2018.

21 T. Eilmansberger, ‘Bilateral Investment Treaties and EU Law’ [2009] 46 Common Market Law Review, 386.

22 UNCTAD ‘Figure 1: Known ISDS Cases, 1987-2015" in UNCTAD ‘Investor-State Dispute Settlement:
Review of Developments in 2015’ (2016) 2 <http://investmentpolicyhub.unctad.org/Publications/
Details/144> accessed 12 June 2018.

23 United Nations Commission on International Trade Law (UNCITRAL) Arbitration Rules (1976) that were
revised in 2010. With the adoption of the UNICTRAL Rules on Transparency for Treaty-based Investor-
State arbitration in 2013, a new Article 1, paragraph 4 was added to the text of the Arbitration Rules
(as revised in 2010) to incorporate the Rules on Transparency for arbitration. See <http://www.uncitral.
org/uncitral/en/uncitral_texts/arbitration/2010Arbitration_rules.html> accessed 21 March 2017.

24 UNCTAD ‘World Investment Report 2018’ (2018) xiii <http://unctad.org/en/PublicationsLibrary/
wir2018_en.pdf> accessed 12 June 2018.

25 UNCTAD ‘Table: Most frequent respondent States, Total as of End of 2017’ in UNCTAD, UNCTAD ‘World
Investment Report 2018 (2018) 92 <http://unctad.org/en/PublicationsLibrary/wir2018_en.pdf>
accessed 12 June 2018.

26 J. Kalicki & A. Joubin-Bret, Reshaping the Investor-State Dispute Settlement System, (Brill/Nijhof, 2015) 1.
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some criticism for not representing the interests of host states and foreign investors
in a balanced way.”” Attempts have been made to reform the ISDS, by including an
independent investment court system or an appeal procedure, for example. These
improvements have been proposed in the context of new agreements, such as those
negotiated between the EU.?® The need to reform the ISDS derives from a common
critique that the ISDS tends to focus on the interests of investors, and that it lacks
transparency and legitimacy.? It is argued that the latter is reflected in, amongst other
things, the procedural aspects of the ISDS, such as the procedure for the choice of
arbitrators.®® Also, the role and collection of scientific evidence in some investment
disputes has been questioned as well.** The ISDS has also been criticised on substantive
grounds. For example, some question whether and to what extent tribunals should
have the authority to review the sovereign decisions of host states directed at public
welfare.3? Whether these claims are well grounded in the context of the arbitral
tribunals assessing the FET standard will be considered in Chapters 4-6, in which
the FET investment cases are analysed. As for this Chapter, the following section will
proceed with an introduction to the right to regulate as it relates to the FET standard.

27 G. Van Harten, ‘Investment Treaty Arbitration and Public Law’ Chapter 5: The Transformation of
International Law (Oxford University Press, 2007) 95-120. This study is the first comprehensive analysis
of the investment treaty arbitration system, where the problematic areas of ISDS have been highlighted.

28 European Commission, ‘Investment in TTIP and Beyond: The Path for Reform: Enhancing the Right to
Regulate and Moving from Current Ad Hoc Arbitration Towards an Investment Court’ (2015) European
Commission Concept Paper <http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF>
accessed 12 June 2018.

29 European Parliament, Director General for External Policies, ‘The Investment Chapters of the EU’s
International Trade and Investment Agreements in a Comparative Perspective’ (2015) <http://
www.europarl.europa.eu/RegData/etudes/STUD/2015/534998/EXPO_STU(2015)534998_EN.pdf>;
European Parliament, ‘Investor-State Dispute Settlement (ISDS) Provisions in the EU’s International
Investment Agreements’ Volume 2: Studies (2014) <http://www.europarl.europa.eu/RegData/etudes/
STUD/2014/534979/EXPO_STU(2014)534979_EN.pdf>; see also: UNCTAD, ‘Reform of Investor-State
Dispute Settlement: In Search of a Roadmap’ (2012) UNCTAD Issues Note, 3. The report states that
the main concern in ISDS is the lack of ‘legitimacy and transparency.” In terms of the lack of legitimacy,
‘[iln many cases foreign investors have used ISDS claims to challenge measures adopted by States in
the public interest (...). Questions have been raised whether three individuals, appointed on an ad hoc
basis, can be seen by the public at large as having sufficient legitimacy to assess the validity of States’
acts, particularly if the dispute involves sensitive public policy issues. With regard to transparency,
the report states, ‘even though the transparency of the system has improved since the early 2000s,
ISDS proceedings can still be kept fully confidential — if both disputing parties so wish — even in cases
where the dispute involves matters of public interest.” <http://unctad.org/en/PublicationsLibrary/
webdiaepcb2013d4_en.pdf>. All websites accessed 10 May 2018.

30 On the independence and impartiality of arbitrators in ISDS, see: L. Malintoppi, ‘Independence,
Impartiality and Duty of Disclosure of Arbitrators’ in P. Muchilinski and others (eds.), The Oxford
Handbook of International Investment Law (Oxford University Press, 2008) 792-815.

31 J.Harrison, ‘Addressing the Procedural Challenges of Environmental Litigation in the Context of Investor-
State Arbitration” in Y. Levashova, T. Lambooy & I. Dekker (eds.), Bridging the Gap between International
Investment Law and the Environment (Eleven Legal Publishing, 2015) 109.

32 See: UNCTAD, ‘Reform of Investor-State Dispute Settlement: In Search of a Roadmap’ (2012) UNCTAD
Issues Note, 3 <http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d4_en.pdf> accessed 12
June 2018.
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2.3 THERIGHT TO REGULATE

The right to regulate has become a relevant concept in the context of international
investment law. Some recent investment agreements, arbitral decisions,** and policy
documents® refer to the right to regulate. Two recent monographs have attempted
to clarify and conceptualise this concept.*® Consequently, the goal of this section is
to clarify the meaning of the right to regulate. Such a clarification is necessary as the
right to regulate constitutes a central concept in this study that is assessed within the
framework of 11As’ FET standard provisions and investment cases on the FET standard.

To clarify how the right to regulate is addressed in international investment law, this
section will first briefly explain what the legal basis of the right to regulate consists
of. Second, this chapter will review how the concept of the right to regulate has
been addressed and defined in IlAs, investment decisions on the FET standard, and
academic literature. Thirdly, on the basis of such an analysis, several elements of the
right to regulate pertinent to this study will be outlined and explained.

2.3.1 The legal basis of the right to regulate

The right to regulate has a thorough legal basis in the international legal principle
of state sovereignty. Sovereignty is a fundamental notion in international law?*” that
comprises multiple elements and plays a role in relation to concepts such as the

33 See for example the Comprehensive Economic Trade Agreement between the EU and Canada (CETA),
30 October 2016 <http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf>
accessed 15 June 2018. See also Chapter 8, Article 13bis of the Draft EU-Vietnam FTA (2016) <http://
trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154210.pdf> accessed 15 June 2018.

34 See Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March
2006) para. 305. In this award, the tribunal referred to the ‘host state’s legitimate right subsequently to
regulate domestic matters in [the] public interest’. In Parkerings v. Lithuania 1CSID Case No. ARB/05/8
Award (11 September 2007) para. 324, the tribunal made a reference to the state’s ‘undeniable right
and privilege to exercise its sovereign legislative power’. In AWG v. Argentina, UNCITRAL Arbitration,
Decision on Liability (30 July 2010), para. 236. The tribunal referred to the ‘reasonable right to regulate.’

35 D. Gaukrodger, ‘The balance between investor protection and the right to regulate in investment
treaties: A scoping paper’ (2017), OECD Working Papers on International Investment, 2017/02,
OECD Publishing, Paris <https://www.oecd-ilibrary.org/finance-and-investment/the-balance-between-
investor-protection-and-the-right-to-regulate-in-investment-treaties_82786801-en>; OECD, ‘““Indirect
Expropriation” and the “Right to Regulate” (2004) OECD Working Paper on International Investment
Law 2004/04 <https://www.oecd.org/daf/inv/investment-policy/WP-2004_4.pdf>. Also see: The
policy documents of the EU on the negotiation of EU agreements, such as between Canada and the
EU, or the EU and the US contain ‘right to regulate’ terminology in all its documents and in the draft
investment chapters. See, for example, European Commission, ‘Investment in TTIP and Beyond: The
Path for Reform: Enhancing the Right to Regulate and Moving from Current Ad Hoc Arbitration Towards
an Investment Court’ [2015] European Commission Concept Paper <http://trade.ec.europa.eu/doclib/
docs/2015/may/tradoc_153408.PDF>; European Commission, ‘CETA: EU and Canada agree on new
approach on investment in trade agreement’ (Press Release, 29 February 2016) <http://europa.eu/
rapid/press-release_IP-16-399_en.htm>. All websites accessed 12 June 2018.

36 L.Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016); A. Titi, The Right to Regulate in International Investment Law (Nomos, 2014).

37 Besson hassummarised the concept by stating that ‘state sovereignty is often understood in international
law as a competence, immunity, or power, and in particular as the power to make autonomous choices
(so-called sovereign autonomy).” S. Besson, ‘Sovereignty, International Law and Democracy’ [2011]
22(2) European Journal of International Law, 373-387.
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‘sovereign equality of states,” ‘domestic jurisdiction,” and ‘permanent sovereignty over
natural resources.*® Within international law, sovereignty has internal and external
dimensions.* The right to regulate is an expression of internal sovereignty. This right
includes the state’s right to ‘prescribe the laws that set the boundaries of the public
order of the state’ on its territory.®° The right also protects the public interest of the
state’s citizens that, for example, includes the protection of public health and safety.
The notion of public interest has a growing importance in the context of the internal
sovereignty of the state.** Within the restrictions laid down by international law, the
state is free to choose its methods for achieving its regulatory objectives.*?

In the context of investment law, the steady growth in investment treaties and
arbitration cases has resulted in limitations being placed on state sovereignty.*
Consequently, a number of sovereignty issues have surfaced. Disputes in the area
of the environment and public health have instigated a discussion on the extent to
which investment agreements are able to limit a state’s internal sovereignty. The
right to regulate — that has acquired prominence in the context of investment law —is
perceived to be better suited as an expression referring to the regulatory aspects of
(internal) sovereignty.

2.3.2 The right to regulate in International Investment Agreements

The term ‘right to regulate’ has only just come to the forefront in recent IlAs. This
section provides examples of the ways in which states have, directly or indirectly,
referred to the right to regulate in the provisions of IlAs, with a specific focus being
placed on FET standard provisions.

Even though the appearance of the ‘right to regulate’ in the investment context is
relatively recent, the provisions that deal with the regulatory autonomy of states

38 Seel. H.Jackson, ‘Sovereignty: Outdated Concept or New Approaches’ in W. Shan, P. Simons, & D. Singh
(eds.), Redefining Sovereignty in International Economic Law (Hart Publishing, 2008) 4. He underlines
that the ‘concept of equality of nations is linked to sovereignty concepts because sovereignty has
fostered the idea that there is no higher power than the nation-state, so its “sovereignty” negates the
idea that there is a higher power, whether foreign or international (unless consented by the nation-
state).” Regarding the concept of ‘permanent sovereignty over natural resources’ that stemmed from
the general notion of sovereignty, see N. Schrijver, Sovereignty over Natural Resources (Cambridge
University Press, 2007).

39 |. Brownlie, Principles of Public International Law (4" edn, Oxford University Press, 1990; 5" edn, Oxford
University Press 1998; 7" edn, Oxford University Press, 2008); J. Crawford, Brownlie’s Principles of
Public International Law (8" edn, Oxford University Press, 2012); R. Brand, ‘External Sovereignty and
International Law’ [1995] 18 Fordham Journal of International Law, 1685.

40 C. Staker, ‘The Scope of Sovereignty’ in M. De Evans (ed.) International Law (Oxford University Press,
2014) 316.

41 L. Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights
Perspective (Routledge, 2016) 99. See also M. Shaw, International Law (Cambridge University Press,
2008) 55, who has argued that the responsibility of the state towards its citizens in providing public
welfare has increased.

42 L.Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016) 32.

43 ). Karl, ‘International Investment Arbitration: A Threat to State Sovereignty’ in W. Shan and others
(eds.), Redefining Sovereignty in International Economic Law (Hart Publishing, 2008) 230.

29



already featured in the first llAs.** The concept of the right to regulate has been
implicitly specified through general and specific exceptions (such as those relating to
public morals and health, for example),* preambular statements, specific provisions
regulating particular public interests such as the environment?® or labour,*” and through
exceptions in the context of substantive provisions such as expropriation or fair and
equitable treatment.*® Indirect references to the right to regulate in the provisions of
IlAs can be illustrated by several examples.

Frequently, the right to regulate has featured indirectly as an exception to a specific
regulatory concern or a group of concerns, with the intention of excluding such
concern(s) from the scope of the particular provision or the entire treaty.** For
example, Article 10 of the Canada-Peru BIT (2006) states that:

“[N]othing in this Agreement shall be construed to prevent a Party from adopting
or enforcing measures (a) to protect human, animal or plant life or health; (b) to
ensure compliance with laws and regulations that are not inconsistent with the
provisions of this Agreement; or (c) for the conservation of living or non-living
exhaustible natural resources.”*°

Even though this type of provision does not refer to the right to regulate, by inserting
such a general exception clause, the intention of the contracting states was to

44  For example, the general provision on the right to regulate has appeared in the Multilateral Agreement
on Investment’s (MAI) negotiating text. Article 3 of the MAI entitled ‘Affirmation of Right to Regulate’
provides that ‘[a] Contracting Party may adopt, maintain, or enforce any measure that it considers
appropriate to ensure that investment activity is undertaken in a manner sensitive to health, safety or
environmental concerns provided that such measures are consistent with this agreement.” See OECD,
‘Multilateral Agreement on Investment’ [1995] Annex, para. 3, 143 <http://www.oecd.org/investment/
internationalinvestmentagreements/multilateralagreementoninvestment.htm> accessed 10 June 2018.

45 A. Newcombe, ‘General Exceptions in International Investment Agreements: Paper Prepared for the
BIICL Eighth Annual WTO Conference’ (London, 2008) <http://www.biicl.org/files/3866_andrew_
newcombe.pdf> accessed 15 June 2018.

46 See K. Gordon & J. Pohl, ‘Environmental Concerns in International Investment Agreements: A Survey’
(2011) OECD Working Papers on International Investment 2011/01, 14, Part X on the ‘Right to Regulate
— Reserving Policy Space for Environmental Regulation’ <https://www.oecd.org/daf/inv/investment-
policy/WP-2011_1.pdf> accessed 7 January 2017. The survey presents multiple examples of 11As that
have incorporated the provision including the protection of environmental concerns.

47 V. Prislan & R. Zandvliet, ‘Labor Provisions in International Investment Agreements: Prospects for
Sustainable Development’ in A. Bjorklund (ed.) Yearbook of International Investment Law and Policy
2012/2013, (Oxford University Press 2014) pp. 377-411.

48 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 180-186. In the context of
expropriation, see the example of the US Model BIT (2012) ‘Annex B (4)(b): Expropriation” where the
exceptions to indirect expropriation are provided. See: US Model BIT (2012) <https://ustr.gov/sites/
default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf>; Article 3(d) of the Colombia-Model BIT
(2008) where the exceptions to fair and equitable treatment are provided. Colombia-Model BIT (2008)
<http://investmentpolicyhub.unctad.org/Download/TreatyFile/2821>. Websites accessed 18 June 2018.

49 These types of provisions are usually modelled on Article XX of the General Agreement on Tariffs and
Trade (GATT) that are also referred to as general exceptions. These types of exceptions include a list of
public interest concerns, which the contracting parties incorporate into their agreements in order to be
exempted from liability in adopting this type of public interest measure; see: A. Titi, Right to Regulate in
International Investment Law (Nomos, 2014) 206.

50 Canada-PeruBIT, Article 10, (2006) <http://investmentpolicyhub.unctad.org/Download/TreatyFile/626>
accessed 15 June 2018.
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‘enhance regulatory flexibility, by allowing host states to regulate foreign investment
without incurring international liability for their actions.”*! Titi, in her study on the right
to regulate, has noted that the exceptions contained in llAs — that are either specific
or general — constitute the most common tool for states to safeguard their right to
regulate.>? Such exception clauses can be found in older IlAs as well as in more recent
treaties.”® UNCTAD’s Investment Policy Framework for Sustainable Development
(IPFSD) has asserted that the growing number of recent llAs ‘reaffirm the State’s
right to regulate by introducing general exceptions.** The reason for this, according
to UNCATD, is that ‘exceptions allow for the measures, otherwise prohibited by the
agreement, to be taken under specified circumstances.*® By means of inserting general
exceptions, states attempt to preserve regulatory flexibility in designated policy areas.

However, the inclusion of exceptions to FET standard provisions is extremely rare.*®
One example has been identified in the Columbia Model BIT of 2008.>” It includes
an exception for a state’s regulatory measures in the context of the FET standard.
Consequently, Article 4(d) of this Model BIT states that:

“[Flair and equitable treatment shall not be construed as to prevent a Contracting
Party from exercisingits regulatory powersinatransparentand non-discriminatory
manner and in accordance with due process.”*®

This provision makes an explicit reference to the exercise of regulatory powers, which,
in this context, has a meaning that is identical to the right to regulate. No specific
public interests are mentioned where the state has the right to regulate. However, this
provision stipulates that the state has the right to regulate subject to the condition
that its actions are carried out in a ‘transparent and non-discriminatory manner
and in accordance with due process.”” A comparable formulation of an exception to
a state’s regulatory measures can often be found in indirect expropriation clauses,

51 L.Sabanogullari, “The Merits and Limitations of General Exception Clauses in Contemporary Investment
Treaty Practice’ (Investment Treaty News, 21 May 2015) <https://www.iisd.org/itn/2015/05/21/the-
merits-and-limitations-of-general-exception-clauses-in-contemporary-investment-treaty-practice/>
accessed 15 June 2018.

52 A.Titi, Right to Regulate in International Investment Law (Nomos, 2014) 300.

53 The UNCTAD IIA Mapping Project states that out of 1,958 IlAs, 98 included general public policy
exceptions (e.g. cultural heritage, public order, health etc.). Most of these IIAs were concluded after
2000. See UNCTAD ‘lIA Mapping Project 2016’ (2016) <http://investmentpolicyhub.unctad.org/IIA/
mappedContent#iialnnerMenu> accessed 12 January 2017.

54 UNCTAD, ‘Investment Policy Framework for Sustainable Development (IPFSD)’ (2015) 103 <http://
unctad.org/en/Pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-IPFSD.aspx>
accessed 2 February 2018.

55 UNCTAD, ‘Investment Policy Framework for Sustainable Development (IPFSD)’ (2015) 103 <http://
unctad.org/en/Pages/DIAE/International%20Investment%20Agreements%20(IIA)/IIA-IPFSD.aspx>
accessed 2 February 2018.

56 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 300. For other investment
protection standards such as MFN clauses and indirect expropriation clauses, the exceptions are more
common (p. 126 and p. 151).

57 The Colombia-Model BIT, Article 3(d), (2008) <http://investmentpolicyhub.unctad.org/Download/
TreatyFile/2821> accessed 12 June 2018.

58 The Colombia-Model BIT, Article 3(d), (2008).

59 The Colombia-Model BIT, Article 3(d), (2008).

31



for example. In an increasing number of IlAs, the legitimate measure taken in the
public interest is exempted from liability under an indirect expropriation clause. For
example, Annex B(4)(b) of the US Model BIT of 2012 provides that ‘except in rare
circumstances, non-discriminatory regulatory actions by a Party that are designed and
applied to protect legitimate public welfare objectives, such as public health, safety,
and the environment, do not constitute indirect expropriations.”® In contrast to Article
4(d) of the Colombia Model BIT this provision provides examples of public interest,
which are exempted from liability under an indirect expropriation clause, if they are
applied in a non-discriminatory manner. To strengthen this regulatory flexibility, a
general reference to the concept of the right to regulate is sometimes incorporated
through a reference to the protection of a specific public interest in the operative part
of the treaty. Commonly, these public interests, incorporated in some IlAs, include the
protection of health and the environment and the protection of labour standards.5!
Several recent agreements also include provisions on Corporate Social Responsibility
(CSR).%2 For example, the CSR provision has been included in Article 16 of the Benin-
Canada BIT that provides that:

“Contracting Party should encourage enterprises operating within its territory
or subject to its jurisdiction to voluntarily incorporate internationally recognized
standards of corporate social responsibility in their practices and internal policies,
such as statements of principle that have been endorsed or are supported by
the Contracting Parties. These principles address issues such as labour, the
environment, human rights, community relations and anti-corruption.”®?

The CSR provision in lIAs, as exemplified in the Benin-Canada BIT, imposes an obligation
on contracting states to promote responsible business conduct for companies operating
within the territory or under the jurisdiction of one of the contracting states.®* The
incorporation of CSR standards suggests the increasing role of the responsibilities
of foreign investors in international investment law. This type of provision does not
impose direct obligations on foreign investors; however, it does recognise the role

60 Annex B (Expropriation) of the US Model BIT (2012) para. 4 (b) <https://ustr.gov/sites/default/files/
BIT%20text%20for%20ACIEP%20Meeting.pdf> accessed 1 April 2017.

61 The UNCTAD IIAs Mapping Project underlines categories of additional provisions, next to typical
provisions found in lIAs. Consequently, the most common reference in the additional provisions found
in the survey of the 1,958 IlAs includes either separate clauses on, or references in other provisions to
health, environment and labour standard provisions. See UNCTAD ‘lIA Mapping Project 2016’ (2016)
<http://investmentpolicyhub.unctad.org/IIA/mappedContentttiialnnerMenu> accessed 12 January
2017.

62 The UNCTAD IlIAs Mapping Project states that out of 1,958 IlAs, 28 included Corporate Social
Responsibility provisions. Most of these 11As were concluded after 2000. See UNCTAD ‘IlA Mapping
Project 2016’ (2016) <http://investmentpolicyhub.unctad.org/IIA/mappedContent#iialnnerMenu>
accessed 12 January 2017.

63 Benin-Canada BIT, Article 16, (2013) < http://investmentpolicyhub.unctad.org/Download/TreatyFile/438>
accessed 29 May 2017.

64 R. Peels et al., ILO Research paper, ‘Corporate Social Responsibility in International Trade and
Investment Agreements: Implication for States, Business and Workers,” ILO Research paper No. 13, April
2016, p. 15 <http://www.ilo.org/wcmsp5/groups/public/---dgreports/---inst/documents/publication/
wcems_476193.pdf> accessed 27 May 2018.
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of companies in furthering labour, human rights and environmental issues.%® The
increasing role of investor conduct can be observed in an assessment of the FET
standard by investment tribunals. In the tribunals’ assessments of the legitimate
expectations of investors under the FET standard reference is frequently made to the
investor’s conduct as one of the elements that should be taken into account in the
overall evaluation of the legitimate expectations of the investor.®®

To exemplify how the protection of the environment is incorporated into the operative
part of the treaty, the BIT between the US and Uruguay (2005) serves as an appropriate
illustration. Article 12 of the Investment and Environment section of the US-Uruguay
BIT provides that:

“1. The Parties recognize that it is inappropriate to encourage investment by
weakening or reducing the protections afforded in domestic environmental laws.
(o).

2. Nothing in this Treaty shall be construed to prevent a Party from adopting,
maintaining, or enforcing any measure otherwise consistent with this Treaty
that it considers appropriate to ensure that investment activity in its territory is
undertaken in a manner sensitive to environmental concerns.”®’

This type of provision is formulated as a positive obligation for the host state not
to lower environmental standards.®® It also reaffirms that the state has the right to
adopt measures in a ‘manner sensitive to environmental concerns.” However, these
measures have to be consistent with the obligations under the treaty. From such a
formulation it follows that the state regulating in the field of the protection of the
environment will not be exempted from the obligations under the treaty. Therefore,
this provision, though placing importance on environmental issues that might be taken
into consideration by tribunals, is not likely to be a solid legal ground for exempting the
state from liability under the FET standard and other substantive obligations under the
IIA concerned.®®

A direct reference to the right to regulate has been incorporated in the South African
Development Community (SADC) Model Bilateral Investment Treaty Template of
2012. The document provides a template for new BITs that are to be negotiated by
the member states of the SADC. Article 20.1 of the SADC Model BIT, entitled a ‘State’s
Right to Regulate’, provides that:

65 R.Peelsetal., ILO Research paper, ‘Corporate Social Responsibility in International Trade and Investment
Agreements: Implication for States, Business and Workers,’ ILO Research paper No. 13, April 2016, p. 15.

66 See: Chapter 5, section 5.6 for specific examples.

67 US-Uruguay BIT (2005) < http://investmentpolicyhub.unctad.org/IIA/country/225/treaty/3069>
accessed 2 January 2017.

68 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014), 104. Titi defines positive
language concerning regulatory interest as language that ‘does not create legally enforceable rights and
obligations.”

69 J. Vinuales, The Environmental Regulations of Foreign Investment Scheme under International Law, in
P-M. Dupuy, J. Vinuales (eds.), Harnessing Foreign Investment to Promote Environmental Protection
Incentives and Safeguards (Cambridge University Press, 2013) 284; A. Romson, Environmenal Policy Space
& International Investment Law, (Studia Juridica Stockholmiensia, 2 September, 2015) pp. 303-305.
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“In accordance with customary international law and other general principles
of international law, the Host State has the right to take regulatory or other
measures to ensure that development in its territory is consistent with the goals
and principles of sustainable development, and with other legitimate social and
economic policy objectives.””

The right to regulate in Article 20.1 is identified in accordance with (1) customary
international law and other general principles of international law; (2) the goals and
principles of sustainable development; and (3) other legitimate social and economic
policy objectives. Article 20.1 emphasises the goals and principles of sustainable
development in the context of the right to regulate. The concept of sustainable
development occupies a central position in the SADC Model BIT. It is referred to as a
‘main objective’ of the agreement, with a view to ‘encourage and increase investments
(...) that support the sustainable development of each Party (..)/”* The intention
behind this provision is to stress the link between foreign direct investment and the
promotion of sustainable development. This connection was meant to emphasise that
the role of foreign direct investment is to ‘contribute to the development objectives
of each State and the region as a whole, rather than simply being an end in itself.”?
Article 20.1 also mentions ‘legitimate policy and economic policy objectives.” Examples
of what this category comprises are not provided. The commentary to Article 20.1
of the SADC Model BIT explains that the goal of this provision is to emphasise that a
state’s right to regulate should not be compromised in the course of complying with
investment obligations.” The commentary to this provision also explains that this
general provision on the right to regulate should be read in conjunction with more
specific investment protection clauses, e.g. FET provisions that provide more clarity on
the scope of a state’s rights and obligations.”* As the commentary states, ‘all of these
provisions are intended to work together.”

Article 20.2 of the SADC Model BIT further elaborates on the right to regulate by
stating that:

“Except where the rights of a Host State are expressly stated as an exception to
the obligations of this Agreement, a Host State’s pursuit of its rights to regulate

70 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20.1 <http://investmentpolicyhub.unctad.org/Download/TreatyFile/2875> accessed 12 June
2018.

71 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 1, p. 8.

72 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 1, p. 8.

73 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20.1, p. 40.

74 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20, p. 40.

75 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20, p. 40.
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shall be understood as embodied within a balance of the rights and obligations of
Investors and Investments and Host States, as set out in this Agreement.””®

The host states’ right to regulate, according to Article 20.2 of SADC Model BIT, ‘shall
be understood as embodied within a balance of the rights and obligations of Investors
and Investment and Host States.””” This indicates that the right to regulate should be
balanced against the rights of investors under the treaty. This provision is viewed by
the drafters as the ‘broader goal’ that will ensure that arbitrators will not consider
‘investment treaties purely as investor rights.’”® The commentary to Article 20.2
further emphasises that ‘in view of the broad obligations in BITs, it is useful to reaffirm
the Host State’s right to regulate investments in the public interest.””

The right to regulate has also been incorporated in the texts of new EU (draft)
investment agreements.® Since the entry into force of the Lisbon Treaty in 2009,
the EU has obtained an ‘express treaty-making power with regard to foreign direct
investment (...).”8! In formulating the EU approach towards foreign direct investment,
the state’s right to regulate has been referred to in some EU policy documents,® the
recently signed Comprehensive Economic Trade Agreement (CETA) between the EU

76 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20, p. 40.

77 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20, p. 40.

78 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20, p. 40.

79 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20.2, p. 40.

80 Comprehensive Economic and Trade Agreement between the EU and Canada (CETA) (signed 30 October
2016) <http://ec.europa.eu/trade/policy/in-focus/ceta/>; The EU-Vietnam FTA, draft text (January
2016), Chapter 8: Trade in Services, Investment and E-Commerce, Article 13bis <http://trade.ec.europa.
eu/doclib/press/index.cfm?id=1437>. Both websites accessed 12 June 2018.

81 A. Reinisch, Essentials of EU Law (2™ edn, Cambridge University Press, 2012) 245. The exclusive
competence of the EU in the sphere of the FDI has its legal basis in Article 207 of the Treaty on the
Functioning of the European Union (TFEU). See ‘Consolidated Version of the Treaty on European Union’
2010 0.J. C 83/01; ‘Consolidated Version of the Treaty on the Functioning of the European Union’
2008 0O.J. C 115/47 <http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT>
accessed 12 June 2018. See also the opinion of the Court of Justice of the European Union on the
EU-Singapore Free Trade Agreement that decided on the allocation of competences between the EU
and its Member States in negotiating the EU-Singapore FTA. In the opinion of the court this is a
mixed agreement, where for example the ISDS falls under mixed competence, whereas the foreign
direct investment is an exclusive competence of the EU. See: The Opinion of the Court of Justice
of the European Union Free Trade Agreement between the European Union and the Republic of
Singapore, Opinion 2/15, 16 May 2017, <http://curia.europa.eu/juris/document/document.jsf?text=
&docid=190727&doclang=EN> accessed 29 May 2017.

82 European Commission, ‘Investment in TTIP and Beyond: The Path for Reform: Enhancing the Right to
Regulate and Moving from Current Ad Hoc Arbitration Towards an Investment Court’ [2015] European
Commission Concept Paper <http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF>
accessed 16 February 2017; Council of the European Union, ‘Joint Interpretative Instrument on the
Comprehensive Economic and Trade Agreement (CETA) between Canada and the European Union and
its Member States’ 13541/16 (Brussels, 27 October 2016) 3.
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and Canada® and the draft EU-Vietnam Free Trade Agreement.® In a EU paper on the
investment chapter in the proposed economic trade agreement between the EU and
the United States — entitled ‘Investment in TTIP and beyond — the path for reform,’ the
EU Commission has outlined its approach towards foreign direct investment policy.®
In this paper, the challenge for EU investment policy has been formulated as the
necessity to ‘ensure that the goal of protecting and encouraging investment does not
affect the ability of the EU and its Member States to continue to pursue public policy
objectives.”® The paper further explains that the new approach towards EU investment
policy involves the ‘reaffirm[ation] of the right to regulate.”®” The example used in the
aforementioned paper is the CETA, at that time still a provisional text but it was finally
signed on 30 October 2016.% In the CETA’s operational part of the investment Chapter,
Article 8.9 (1) (Investment and regulatory measures) stipulates that:

“(1) For the purpose of this Chapter, the Parties reaffirm their right to regulate
within their territories to achieve legitimate policy objectives, such as the
protection of public health, safety, the environment or public morals, social or
consumer protection or the promotion and protection of cultural diversity.”*

Article 8.9(1) explicitly refers to the state’s right to regulate. The right to regulate extends
to legitimate policy objectives exemplified in paragraph 1 of the aforementioned
provision. The Joint Interpretative Instrument on the CETA between Canada, the EU
and its member states (hereafter: Joint Interpretative Instrument) clarifies some of the
provisions of the CETA.?® The right to regulate is laid down in this document by stating
that:

“CETA preserves the ability of the European Union and its Member States and
Canada to adopt and apply their own laws and regulations that regulate economic

83 Comprehensive Economic and Trade Agreement between the EU and Canada (CETA) (signed 30 October
2016) <http://ec.europa.eu/trade/policy/in-focus/ceta/> accessed 14 June 2018.

84 EU-Vietnam Free Trade Agreement (agreed text as of January 2016) Chapter 8: Trade in Services,
Investment and E-Commerce, Article 13bis <http://trade.ec.europa.eu/doclib/press/index.
cfm?id=1437> accessed 14 June 2018.

85 European Commission, ‘Investment in TTIP and Beyond: The Path for Reform: Enhancing the Right to
Regulate and Moving from Current Ad Hoc Arbitration Towards an Investment Court’ [2015] European
Commission Concept Paper <http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF>
accessed 12 June 2018.

86 European Commission, ‘Investment in TTIP and Beyond: The Path for Reform: Enhancing the Right to
Regulate and Moving from Current Ad Hoc Arbitration Towards an Investment Court’ [2015] European
Commission Concept Paper, p. 1 <http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.
PDF> accessed 12 June 2018.

87 European Commission, ‘Investment in TTIP and Beyond: The Path for Reform: Enhancing the Right to
Regulate and Moving from Current Ad Hoc Arbitration Towards an Investment Court’ [2015] European
Commission Concept Paper, p. 2 <http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.
PDF> accessed 12 June 2018.

88 Comprehensive Economic and Trade Agreement between the EU and Canada (CETA) (signed 30 October
2016) <http://ec.europa.eu/trade/policy/in-focus/ceta/> accessed 12 June 2018.

89 Comprehensive Economic and Trade Agreement between the EU and Canada (CETA) (signed 30 October
2016) <http://ec.europa.eu/trade/policy/in-focus/ceta/> accessed 12 June 2018.

90 Further clarification of the legal status of the Joint Interpretative Instrument can be found in Chapter 3
of this study.
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activity in the publicinterest, to achieve legitimate public policy objectives such as
the protection and promotion of public health, social services, public education,
safety, the environment, public morals, social or consumer protection, privacy
and data protection and the promotion and protection of cultural diversity.”

The Joint Interpretative Instrument in the aforementioned statement restates the
formulation of Article 8.9(1) of the CETA. It specifies that the adopted laws and
regulations of a state should be in the ‘public interest.” In comparison to the list of
legitimate objectives mentioned in Article 8.9(1), the Joint Interpretative Instrument
has added ‘social services,” ‘public education’ and ‘privacy and data protection’ as
examples of a state’s legitimate objectives. This indicates that the list of legitimate
objectives in the text of the CETA are merely examples and, as such, the list is not
exhaustive.”

Article 8.9(2) of the CETA further clarifies that:

“(2) For greater certainty, the mere fact that a Party regulates, including through
a modification to its laws, in a manner which negatively affects an investment or
interferes with an investor’s expectations, including its expectations of profits,
does not amount to a breach of an obligation under this Section.”*3

Article 8.9(2) of the CETA is particularly relevant for the current analysis of the principle
of fair and equitable treatment. This is because Article 8.9(2) of the CETA refers to the
expectations of the investor, which is a key element of the FET standard.®* As will be
discussed in more detail in Chapter 5, the frustration of the legitimate expectations
of an investor may result in a violation of the FET standard.® In several investment
decisions on the FET standard, tribunals have broadly interpreted legitimate
expectations, focusing primarily on the rights of investors, with limited consideration
being given to the state’s right to regulate.®® The formulation adopted in Article
8.9(2) may be read as an attempt by the contracting parties to avoid such a broad
interpretation of legitimate expectations in future investment cases. This is supported

91 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) 3.

92 U. Kriebaum, ‘FET and Expropriation in the Comprehensive Economic Trade Agreement between the
European Union and Canada (CETA)’ [2016] 13(1) Transnational Dispute Management, 24; ‘The list of
purposes mentioned in the provision is not exhaustive, and the goals mentioned are only examples
since the list is proceeded by “such as.”

93 Article 8(9)(2) of the Comprehensive Economic and Trade Agreement between the EU and Canada (CETA)
(signed 30 October 2016) <http://ec.europa.eu/trade/policy/in-focus/ceta/> accessed 15 June 2018.

94 See Chapter 5 of this study.

95 J. Bonnitcha, ‘Fair and Equitable Treatment’ in J. Bonnitcha (ed.), Substantive Protection under
Investment Treaties: A Legal and Economic Analysis (Cambridge University Press, 2015) 40. ‘The common
understanding of arbitral decisions and commentators is that a breach of legitimate expectations is
sufficient to establish liability.’

96 Examples include CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September,
2001); Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003); Occidental v. Ecuador,
LCIA Case No. UN3467 Final Award (1 July 2004); MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic
of Chile, ICSID Case No. ARB/01/7 Award (25 May 2004). This issue is addressed in further details in
Chapter 5.
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by the clarification in the Joint Interpretative Instrument, which asserts that: ‘CETA
clarifies that governments may change their laws, regardless of whether this may
negatively affect an investment or investor’s expectations of profits.’” Whether Article
8.9(2) imposes a limitation on the fair and equitable treatment standard vis-a-vis the
state’s right to regulate should be assessed in combination with Article 8.10 on the FET
standard. This analysis is undertaken in Chapter 7 of this study.

On the basis of the survey of treaties undertaken in this section, it can be observed
that states rely on different safeguards to preserve the right to regulate in llAs. In
many instances, the reference to the right to regulate is indirect and is made through
exception clauses or provisions on specific public interests, e.g. environmental
protection. However, recent treaties, e.g. the CETA and the SADC Model BIT have
included a direct reference to the right to regulate. On a general level, the provision on
the right to regulate in the CETA and the SADC Model BIT reaffirm that the state has the
right to regulate, this right being inherent in state sovereignty. The CETA limits the right
to regulate to ‘legitimate policy objectives.” Article 8.9(1) includes examples of these
objectives, e.g. the environment and public morals. The SADC Model BIT, in similar
terms, refers to ‘legitimate social and economic policy objectives’ with emphasis being
placed on the goals and principles of sustainable development. Furthermore, Article
20(2) of the SADC Model BIT states that the state’s right to regulate should be taken
into account in balancing the rights and obligations of investors and host states.%®
Consequently, the right to regulate is understood as including a variety of goals and
interests of states and investors. In Article 8.9(2) of the CETA, a further clarification of
the right to regulate is provided, stating that the state’s competence to modify its laws
will not, per se, incur liability, at least as intended by the contracting parties.

2.3.3 Theright to regulate in FET investment cases

In international investment cases, various tribunals have referred to the right to
regulate, especially in examining regulatory conduct in expropriation and FET claims.
As Alvik formulated:

“e

[The] right to regulate’ has increasingly been conceptualized in investment
jurisprudence as an inherent power of the state (police powers), which is defined
through a distinction between legitimate non-compensable regulation and

97 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) 5. A similar statement is contained in European Commission, ‘Investment
Provisions in the EU-Canada Free Trade Agreement (CETA)’ (Press Release, 3 December 2013) 2. This
document explains that the objective of Article 8.9(2) is to ensure that states have the possibility to
change their legislation even if this, in some cases, does impact on an investor’s legitimate expectations
of profit <http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf> accessed 10
June 2018.

98 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20.2 <http://investmentpolicyhub.unctad.org/Download/TreatyFile/2875> accessed 12 June
2018.
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deprivatory regulation equivalent in effect of expropriation or a breach of, for
example, fair and equitable treatment standard in an investment treaty.”*®

As discussed above, since public interest exceptions that are applicable to substantive
investment guarantees — e.g. the FET standard — are rare in treaties,'® tribunals
primarily affirm the state’s right to regulate as an element of the state’s sovereignty.'
More recently, tribunals have tended to develop specific criteria for what constitutes
(un)fair conduct by the state, and have taken the public interest into consideration.
Bearing in mind the subject of this study, the main focus of this section is on those
cases in which the right to regulate plays a role in connection with the FET standard.

With regard to terminology, in stressing the state’s right to regulate, tribunals have
used several terms. This terminology ranges from ‘the right to regulate’ or the
‘reasonable right to regulate’’® to an ‘undeniable right and privilege to exercise its
sovereign legislative power.1%3

Tribunals have described the elements of the right to regulate in various investment
decisions. These elements are highlighted below.

The starting point underlined by several investment tribunals is that the right to
regulate is provided by international law and that this right is limited by, inter alia,
investment obligations. This point has been summarized in ADC v. Hungary where the
tribunal underlined that:

“[ilt is the Tribunal’s understanding of the basic international law principles that
while a sovereign State possesses the inherent right to regulate its domestic
affairs, the exercise of such right is not unlimited and must have its boundaries.
As rightly pointed out by the Claimants, the rule of law, which includes treaty
obligations, provides such boundaries. Therefore, when a State enters into a
bilateral investment treaty like the one in this case, it becomes bound by it and
the investment- protection obligations it undertook therein must be honored
rather than be ignored by a later argument of the State’s right to regulate.”2%

In several other decisions, other elements have been highlighted. These can be
divided into three broad categories: (1) A number of tribunals have reaffirmed that
states have the right to change and modify their laws as an integral part of their
ability to regulate. (2) In a few cases tribunals have emphasised the importance of a
special public interest of the state, e.g. health protection in the context of the right to

99 |I. Alvik, Contracting with Sovereignty: State Contracts and International Arbitration (Hart Publishing,
2011) 261.

100 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 144.

101 A reference to the right to regulate in llAs is also a feature of new investment treaties that have not yet
been tested by tribunals.

102 See the AWG v. Argentina, UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 236, where
the Tribunal acknowledged ‘Argentina’s reasonable right to regulate.’

103 Parkerings v. Lithuania 1CSID Case No. ARB/05/8 Award (11 September 2007) para. 332.

104 ADC v. Hungary, ICSID Case No. ARB/03/16 Award (2 October, 2006) para. 423.
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regulate. (3) An increasing number of tribunals have been more precise in articulating
the criteria for the state’s conduct to be lawful. Each of these elements will be briefly
discussed below.

(1) The state’s right to modify its laws has been stressed by tribunals primarily in the
context of an assessment of the legitimate expectations of the investor. This right
has been accentuated by tribunals as a result of multiple investors’ claims in which
they have challenged regulatory amendments made by host states. The reasoning
employed by investors was that such alterations have negatively affected their
investment and have therefore frustrated the legitimate expectations of the investor.
In Saluka v. Czech Republic, the tribunal stated that ‘no investor may reasonably expect
that the circumstances prevailing at the time the investment is made remain totally
unchanged.'® In a similar vein, the Parkerings v. Lithuania tribunal has emphasised
that ‘it is each State’s undeniable right and privilege to exercise its sovereign legislative
power. A State has the right to enact, modify or cancel a law at its own discretion {...)."*%®
In El Paso v. Argentina, the tribunal in assessing the FET standard stated that ‘the state
has to be able to make the reasonable changes called for by the circumstances and
cannot be considered to have accepted a freeze on the evolution of its legal system.’*%
Chapter 5.5 further elaborates and analyses the FET jurisprudence in which tribunals
have underlined the state’s right to modify its laws.

(2) A few decisions that have dealt with a specific public interest have stressed the
state’s deference to regulate such an interest. In analysing the state’s conduct in
regulating the gambling industry the tribunal in Thunderbird v. Mexico stressed that:

“Mexico has in this context a wide regulatory “space” for regulation; in the
regulation of the gambling industry, governments have a particularly wide scope
of regulation reflecting national views on public morals. Mexico can permit or
prohibit any forms of gambling as far as the NAFTA is concerned. It can change its
regulatory policy and it has a wide discretion with respect to how it carries out
such policies by regulation and administrative conduct.”1%®

In a similar vein, several tribunals have emphasised their concern about public
health, thereby affording the state greater deference to regulate such matters.?®
In Philip Morris v. Uruguay, the tribunal stated that ‘the responsibility for public
health measures rests with the government and investment tribunals should pay
great deference to governmental judgments of national needs in matters such as the

105 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, 1IC 210, Partial Award (17 March 2006)
para. 305.

106 Parkerings v. Lithuania 1CSID Case No. ARB/05/8 Award (11 September 2007) para. 332.

107 El Paso v. Argentina ICSID Case No. ARB/03/15 Award (31 October 2011) para. 365.

108 International Thunderbird Gaming Corp. v. Mexico, [2006] NAFTA-UNCITRAL Arbitration, Award (26
January, 2006) para. 127

109 For other examples, see Apotex v. US, ICSID Case No. ARB(AF)/12/1 Award (25 August 2014); and
Chemtura v. Canada [2010] NAFTA-UNCITRAL Arbitration, Award (2 August 2010).

40



International investment agreements and the right to regulate: An introduction

protection of public health.**° Chapter 6, section 6.2.3 provides a further analysis of
FET cases that have involved specific public interests.

(3) Finally, several tribunals have attempted to articulate the limits of the right to
regulate. Considering that this issue constitutes the most important part of this study
(see Chapters 5-6), at this stage it is opportune to only briefly mention that several
tribunals have underlined that a state in exercising its right to regulate should not be
‘unreasonable or inequitable in the exercise of its legislative power’''! and that its
conduct should not ‘manifestly violate the requirements of consistency, transparency,
even-handedness and non- discrimination./!*? These criteria are certainly not
exhaustive. However, these elements represent the basic conditions, which are
applicable to a state’s right to regulate as emphasised in investment decisions.

To summarise, tribunals generally refer to the right to regulate in FET cases. Primarily,
tribunals have reaffirmed that states have the right to regulate; of course, this right is
limited by the obligations of states under IIA provisions. In several decisions, tribunals
have further clarified this basic premise by underlining that states have the right
to change and modify their laws as part of their ability to regulate. In a number of
decisions, tribunals have stressed the importance of a special public interest of the
state, e.g. the protection of public health, in the context of the right to regulate. Finally,
in a few FET decisions, tribunals have been more precise in articulating the criteria for
the state’s right to regulate versus the state’s obligation to provide investors with FET.
A further clarification is provided in Chapters 5-6 of this study.

2.3.4 The right to regulate in academic literature

In parallel with the developments concerning the right to regulate in investment
treaties and cases, scholars have been developing their thoughts on this subject.'®
A few have provided a conceptual framework for the right to regulate in investment
law.'** In this section, two of these studies are examined.

110 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 399.

111 Parkerings v. Lithuania I1CSID Case No. ARB/05/8 Award (11 September 2007) para. 332. In similar terms
see AES Summit v. Hungary, ICSID Case No. ARB/07/22 Award (23 September 2010) para. 10.3.36. The
tribunal assessed the state’s measures on the basis of whether they were ‘reasonable, proportionate
and consistent with the public policy expressed by the parliament.

112 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, 1IC 210, Partial Award (17 March 2006)
para. 303.

113 Several scholars have discussed the right to regulate in international investment law, primarily through
the prism of sovereignty, public policies, sustainable development, human rights. See for example
1. Alvik, Contracting with Sovereignty: State Contracts and International Arbitration (Hart Publishing,
2011); A. Kulick, Global Public Interest in International Investment Law (Cambridge University Press,
2012); M.- C. Cordonier Segger and others, Sustainable Development in World Investment Law (Kluwer
Law International, 2011); P. -M. Dupuy, F. Francioni and E.-U. Petersmann, Human Rights in International
Investment Law and Arbitration (Oxford University Press, 2010).

114 L. Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016); A. Titi, Right to Regulate in International Investment Law (Nomos, 2014).
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In ‘The Right to Regulate in International Investment Law, Titi defines the right to
regulate as

“the legal right exceptionally permitting the host state to regulate in derogation
of international commitments it has undertaken by means of an investment
agreement without incurring a duty to compensate.”***

Titi explains that the right to regulate is a legal right that is derived from several
sources: (1) conventional law (i.e. the law found in investment treaties), (2) treaty-
based exceptions (general exceptions applied to the entire treaty and exceptions
to substantive provisions in the respective standards of treatment), and (3) general
international law.!*® According to Titi, under the first two categories states incorporate
the right to regulate in llAs, primarily through the inclusion of specific exceptions to
a particular standard of treatment or through a general set of exceptions that are
detached from the specific standard of treatment.!” For the third category, she
refers to the right to regulate under customary international law as reflected in the
International Law Commission’s (ILC) Articles on State Responsibility.'*® In particular,
she analyses customary international law defences that are reflected in the ILC Articles,
as well as the practical availability of these defences to host states during investment
arbitration.! To this end, she investigates the circumstances precluding wrongfulness
under Chapter V of the ILC Articles with a focus on the defence of necessity, jus cogens,
the clausula rebus sic stantibus, and bribery.?°

Titi distinguishes different public interest areas. Based on the result of her research,
she specifies the interest to be protected in accordance with the right to regulate
contained within 1lAs. She has distinguished between: (1) ‘essential state security’
that includes economic security, access to strategic industries, essential interests
in preserving political or economic survival and a balance (amongst others), the
preservation of international peace and security, and circumstances of extreme
emergency; (2) ‘public order’ that has various meanings in different treaties and can
sometimes refer to riots and violence or measures taken to ensure public health and
safety;!?! and (3) ‘regulations taken in the public interest’, understood as the concept

115 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 33.

116 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 33.

117 See A. Titi, Right to Regulate in International Investment Law (Nomos, 2014), Chapters VI, VI, IX. See
also E. de Brabandere ‘Book Review: A. Titi, The Right to Regulate in International Investment Law’
[2015] Common Market Law Review, 1152-1155.

118 Specifically, Titi refers to the ILC Articles that include six circumstances precluding ‘wrongfulness.’
These include consent, self-defence, countermeasures in respect of an internationally wrongful act,
force majeure, distress and necessity. These circumstances are usually only applicable in extreme
circumstances. In the context of general international law, Titi also mentions jus cogens norms, the
international law on bribery and Article 62 of the VCLT on a fundamental change of circumstances. See
A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 236-273.

119 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 235.

120 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014).

121 Titi explains that in common law systems, public order acquired relevance in the context of street
violence and criminal or police laws. In some US treaties this term has been used in the context of
measures taken in accordance with a party’s police powers to ensure public health and safety. See
A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 94-99.
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that has been used as an ‘unqualified collective noun’ that refers to general welfare
and as a ‘collective noun qualified by a list of specific interests or individual interests’
(e.g. public health and safety).}?

Titi’s contribution outlines the different applications and implications of the right to
regulate through exceptions found in treaties, or in other words, the ‘extent to which
general international law or arbitral jurisprudence may or not accommodate state
regulatory flexibility.?® An important distinction that Titi makes in her monograph is
between the explicit right to regulate and the implicit right to regulate. The latter is
evaluated on the basis of decisions by arbitral tribunals. Titi investigates whether the
arbitral tribunals, in the absence of a specific treaty provision or defences provided by
customary international law, have implicitly acknowledged the state’s right to regulate.
She concludes that the tribunals have not been eager to take into account the state’s
right to regulate, especially in FET standard and expropriation claims. Hence, she
asserts that an ‘implicit right to regulate is not borne out in practice and explicit treaty
exceptions are necessary where states wish to ensure a modicum of policy space.*?*

Titi has carried out legal research that is based primarily on an investigation of
international treaties and case law. To reiterate, she defines the right to regulate as
‘the legal right exceptionally permitting the host state to regulate in derogation of
international commitments it has undertaken by means of an investment agreement
without incurring a duty to compensate’!?® This proposed definition effectively
captures the current state of affairs in investment law and offers a useful starting point
in identifying the elements that are pertinent to the right to regulate. These aspects
are discussed further in section 2.3.5.

A different approach has been adopted by Mouyal in her study entitled ‘International
Investment Law and the Right to Regulate: A Human Rights Perspective.’*?® Mouyal has
defined the right to regulate as an:

“[Alffirmation of the sovereign right for states to choose their political, social and
economic priorities — within certain limits — through the adoption of legislation
and administrative practices without violating international rules protecting
foreign investments.”*?’

Mouyal argues that developments in the human rights legal regime have altered the
concept of sovereignty. She argues that this alteration has formed ‘an underlying
assumption that states can make binding commitments (e.g. by concluding BITs),

122 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 100.

123 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 28.

124 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 297.

125 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 33.

126 L. Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016).

127 L. Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016) 8.

43



provided that they can still take measures to comply with international obligations to
make certain policy prioritizations (under the duty to regulate).’*?

Mouyal indicates that the right to regulate is occasionally transformed into a duty
to regulate when the human rights context is at stake. In this regard, she refers to
the obligations under the International Covenant on Economic, Social and Cultural
Rights (ICESCR). She argues that under this human rights instrument a state has
the ‘duty to make certain minimum policy prioritizations.”*?® She concludes that the
‘humanisation of international law affects the right to regulate in general international
law (including investment law) by adding the element of the underlying human rights
presumptions.’1%

Mouyal’s definition of the right to regulate includes a broad range of state priorities,
e.g. social, economic and political, in the interest of which states have a right to
regulate. Such a specification is supported by an analysis of the rights included in the
main international human rights conventions (i.e. the ICESCR). The second part of her
definition provides that, by exercising the right to regulate, the state should not be
liable under ‘international rules protecting foreign investments.” Such formulations
adopt a broader position than that of Titi, as Titi only refers to the absence of a duty to
compensate as outlined in her definition of the right to regulate. This distinction might
be relevant as according to, for example, the Biwater v. Tanzania tribunal, liability can
be established without a duty to pay compensation.!

Both studies indicate a rise in the importance of the right to regulate in the context of
investment law. However, there is a principal difference between the two approaches.
Titi addresses the right to regulate as a relevant juridical concept that constitutes an
exception to the obligation to protect investments. In discussing the right to regulate
from a human rights perspective, Moyual, on the other hand, argues that the right to
regulate can take priority over the investment obligations of states.

2.3.5 Elements of the right to regulate

The right to regulate has become a recognised legal concept in international
investment law. It can be characterised by several elements. Some of these elements
can be identified according to the example of several llAs, which in some provisions
specify the components that are pertinent to the right to regulate. Another source of
elements which are pertinent in comprehending the scope of the right to regulate are

128 L. Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016) 223.

129 L. Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016) 158.

130 L. Wandahl Mouyal, International Investment Law and the Right to Regulate: A Human Rights Perspective
(Routledge, 2016) 223.

131 Biwater v. Tanzania ICSID Case No. ARB/05/22 Final Award (24 July 2008) para. 806. In this case, the
arbitral tribunal found violations of BIT provisions, including the FET standard. It did not, however,
award any damages to the investor, because the company had failed to show ‘compensable monetary
damages or loss in this case.”
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the decisions of arbitral tribunals. In the context of the FET standard, recent arbitral
decisions have provided more clarity on the status and role of the right to regulate,
and have provided an exposition of the dimensions and the extent of this right vis-
a-vis the state’s obligation to provide fair and equitable treatment. Lastly, academic
writings constitute an additional source, where the right to regulate in the context of
investment law has been analysed.* Following from such an overview, the following
elements of the right to regulate can be identified.

(1) Firstly, the right to regulate is limited by a state’s obligations under international
law, such as the obligation to provide fair and equitable treatment under an 11A.** The
issue in this regard is the extent of the constraint placed on the state’s right to regulate
in the context of an FET standard obligation. In this study, it is argued that the right
to regulate is limited by certain conditions which apply to the state’s right to regulate
vis-a-vis the obligation to afford fair and equitable treatment. This assumption will be
further explored in Chapters 4-6 on the FET jurisprudence in relation to the right to
regulate.

(2) Secondly, as emphasised in Article 20(2) of the SADC Model BIT, the right to
regulate is an integral part in balancing the rights and obligations of investors and
the investments of host states.!** The right to regulate has two dimensions. Firstly,
from the perspective of investors, in some cases where the state exercises its
regulatory authority, e.g. through the enactment or amendment of legislation, this
may undermine the stability of the investment climate and generate adverse effects
for investment. Consequently, as may be argued by an investor, the state’s measures
constitute unfair treatment and are hence in violation of the FET standard. Secondly,
from the perspective of the state, however, in addition to fulfilling its obligations under
the applicable IIA, the state has a prerogative to ensure public welfare for its population
through the exercise of its regulatory authority. As such, a state’s exercise of its right
to regulate in the public interest may interfere with the right of the investor to obtain
fair and equitable treatment. However, as will be explained in the next paragraph, the
inclusion of a specific public interest in llAs through an exception to a treaty or to a
specific standard of treatment might allow for a derogation from the obligations under
an llA, even if it has an adverse impact on investments.

(3) Thirdly, the right to regulate might be specified by the inclusion of the ‘public
interest’ and/or ‘legitimate policy objectives’ in llAs. The public interest usually denotes
a state’s regulation taken in the interest of the ‘welfare of the general public.*3> For

132 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014); L. Wandahl Mouyal,
International Investment Law and the Right to Regulate: A Human Rights Perspective (Routledge,
2016); L. Markert, ‘The Crucial Question of Future Investment Treaties: Balancing Investors’ Rights and
Regulatory Interests of Host States’ in M. Bungenberg and others (eds.) [2011] European Yearbook of
International Economic Law, 147.

133 As the tribunal in ADC v. Hungary underlined: ‘the exercise of [the right to regulate] is not unlimited and
must have its boundaries.” ADC v. Hungary, ICSID Case No. ARB/03/16 Award (2 October, 2006) para. 423.

134 The South African Development Community (SADC) Model BIT Template of 2012 with Commentaries,
Article 20.2 <http://investmentpolicyhub.unctad.org/Download/TreatyFile/2875> accessed 12 June 2018.

135 Random House, Random House Webster’s Unabridged Dictionary (2™ edn, Random House Books, 2014)
151.
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example, the public interest might be differentiated on the basis of ‘legitimate public
welfare objectives and include the preservation of life, health, the environment, and
social standards as well as the promotion of sustainable development and social and
ecological progress of the host state.”13¢

Consequently, in some IlAs, contracting states tend to specify what is referred to when
reference is made to the public interest.”®” The CETA and SADC Model BITs provide that
a state has the right to regulate in order to ensure ‘legitimate policy (and economic)
objectives.”**® To be more specific, in the CETA examples of a state’s legitimate objectives
are included. These include the protection of health, cultural diversity, public morals
and consumer protection, amongst others.’®® In order to specify particular public
interests, in a number of 1l1As states have inserted exceptions for particular —or a group
of particular — public interests that contracting parties have intended to omit from
the scope of investment protection.!* Certain public interests, such as the protection
of the environment and health, labour standards and CSR are public areas that have
frequently appeared in recent treaties.

Titi, on the basis of treaty research, has also outlined interests that states tend to
protect in accordance with the right to regulate. For regulation in the public interest,
she has noted that in the new generation of treaties, provisions often include language
that allows for a derogation from IIA obligations, where this is essential to protect
‘human, animal, or plant life or health, the protection of national treasures of artistic,
historic or archaeological value, the environment, conservation of exhaustible natural
resources and compliance with laws not inconsistent with the 1A

The legitimacy of the objectives underlying a state’s regulations is assessed according to
the presence of the public interest. Chapter 6 analyses examples of such assessments.
On the basis of further research into investment treaties and investment cases, it may

136 Random House, Random House Webster’s Unabridged Dictionary (2™ edn, Random House Books, 2014)
151.

137 P. J. Martinez-Fraga & C. Ryan Reetz, Public Purpose in International Law: Rethinking Regulatory
Sovereignty in the Global Era (Cambridge University Press, 2015) 134. The authors explain that the
presence of a ‘public interest’ in the definition of the right to regulate both ‘limits the right to regulate
and also serves as that right’s normative foundation.

138 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 99; L. Markert, ‘The Crucial
Question of Future Investment Treaties: Balancing Investors’ Rights and Regulatory Interests of Host
States’ in M. Bungenberg and others (eds.), [2011] European Yearbook of International Economic Law,
150.

139 Article 8.9(1) of the Comprehensive Economic and Trade Agreement between the EU and Canada (CETA)
(signed 30 October 2016) <http://ec.europa.eu/trade/policy/in-focus/ceta/> accessed 15 May 2018.

140 These types of provisions are drafted along the lines of the general exception clauses found in Article
XX of the GATT. The wording that can be found in several llIAs is very comparable to Article XX of GATT,
providing that ‘nothing in this Agreement shall be construed to prevent the adoption or enforcement
by any contracting party of measures: (a) necessary to protect public morals; (b) necessary to protect
human, animal or plant life or health; (...). The General Agreement on Tariffs and Trade (GATT) (1947)
<https://www.wto.org/english/res_e/booksp_e/gatt_ai_e/art20_e.pdf> accessed 12 June 2018. For
example, a similar clause can be found in the Canada-Model FIPA (2004), <http://www.italaw.com/
documents/Canadian2004-FIPA-model-en.pdf> accessed 12 June 2018.

141 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 100.
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be possible to more extensively clarify the notion of public interest, which is pertinent
to an analysis of the FET standard.

(4) Another elementthatisapplicable to the right to regulateincludes the consequences
which result from exercising this right, namely in which circumstances a state, when
exercising its right to regulate, is or is not liable towards an investor or does not have
an obligation to pay compensation.

Whether a state is liable under the FET standard depends on a variety of factors that
tribunals have to consider in their assessment. Primarily, the text of a treaty as a source
of the FET obligation provides initial guidance. For example, CETA includes a closed list
of state obligations, thereby indicating that only by breaching these obligations (e.g.
manifest arbitrariness, targeted discrimination on manifestly wrongful grounds etc.)
might the state’s conduct give rise to a violation of the FET standard.'*? Furthermore,
by taking into account the complexity of FET claims in assessing liability under the FET
standard, a range of factors have to be taken into account by tribunals. These factors
include an evaluation of the state’s objectives in undertaking a certain measure, the
degree of interference with investment and the effect on investment, as well as the
availability of alternative regulatory tools to achieve the same result, amongst other
things. These factors are elaborated upon in Chapter 6 that analyses investment case
law.

Further, the right to regulate relating to the consequences of this right concerns the
obligation to pay compensation in the case of a breach of the agreement and/or
contract. As the UNCTAD report on FET standard provides, ‘the question of measuring
compensation for breaches of the FET obligation has not yet received much attention
from arbitral tribunals.”** There is no clear distinction under the FET standard as to
what constitutes compensable state conduct and what qualifies as a state’s exercise of
a legitimate regulatory action that does not require compensation.*

Titi underlines in her study that the right to regulate is the ability to regulate that
exempts the state from an obligation to pay compensation. She exemplifies that a
‘successfully invoked treaty exception is deprived of its meaning, where a subsisting
requirement to compensate exists (...)”** In this case, where the exception clauses
or other types of clauses regulating the public interest are absent in llAs, other
parameters may be considered. For example, several commentators underline that
a state’s right to regulate should be taken into account in estimating the issue of

142 Article 8.10(2) of the Comprehensive Economic and Trade Agreement between the EU and Canada
(CETA) (signed 30 October 2016) <http://ec.europa.eu/trade/policy/in-focus/ceta/> accessed 16 May
2018.

143 UNCTAD, ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) xvi.

144 UNCTAD, ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 15. Also see: |. Tudor, The Fair and Equitable Treatment in the International Law of
Foreign Investment, (Oxford University Press, 2008), 207.

145 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 34-35.
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compensation in accordance with the principle of proportionality.’*® One advocated
model is that less compensation should be paid by the state if the regulatory measure
is intensely motivated by a public interest and has a lesser effect on investment.*¥’
In contrast, the amount of damages increases if the regulation is, to a lesser extent,
motived by the promotion of a public interest and has caused significant damage to the
investment. This model requires further clarity and gives rise to additional questions
such as specifying the criteria in assessing the state’s measure and how to determine
the impact that this measure may or may not have on the promotion of public welfare.

2.4  SUMMARY OF THE CHAPTER AND THE INTERIM CONCLUSIONS

In this chapter, two concepts of this study have been outlined. At the outset, the
general structure and content of Il1As have been explained. The IIA constitutes the legal
basis where the rights and obligations of states and investors are laid down. Therefore,
in unravelling the meaning of the FET standard, the formulation in the applicable llA is
a primary source for such a determination.

I1As, most of which are BITs, have experienced a rapid growth, particularly between
the early 1990s and the early 2000s. From 2010 onwards, regional IlAs started
replacing BITs, thereby accounting for a general decline in BITs. In terms of the content
of llAs, they mostly contain a set of comparable provisions. The procedural guarantees
outlined in most IlAs include the direct recourse of foreign investors to ISDS under
several options for arbitral forums, usually provided for in llAs. Currently, the ISDS has
attracted a reasonable amount of criticism that is commonly expressed in questioning
the legitimacy of the investment arbitration system in reviewing the host state’s
regulatory conduct. Consequently, the issue of balancing the state’s right to regulate
while ensuring the protection of the investor and the investment under llAs has been
a topical subject in the general discussion of investment agreements.

In the second section of this chapter, the right to regulate has been placed in the
context of this study. Originating in the international legal principle of state sovereignty,
the right to regulate has become a relevant concept in international investment law.
This right to regulate as an expression referring to the regulatory aspects of (internal)
sovereignty accounts for the protection of citizens’ public interest undertaken by
states. In the words of Titi, the right to regulate in international investment law refers

146 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 35. See also |. Tudor, Fair and
Equitable Treatment Standard in the International Law on Foreign Investment (Oxford University Press,
2008) 215-228. L. Markert, ‘The Crucial Question of Future Investment Treaties: Balancing Investors’
Rights and Regulatory Interests of Host States’ in M. Bungenberg and others (eds.), [2011] European
Yearbook of International Economic Law, 166. In terms of compensation, the author proposes to
look for a solution ‘in accordance with the principle of proportionality.” Tudor makes the argument
that the balancing of investor and state conduct should be performed at the stage of calculating the
compensation which is due. She states that the factual situations that tribunals may take into account
in calculating compensation are the conduct of the investor and the exceptional situation of the host
state.

147 L. Markert, ‘The Crucial Question of Future Investment Treaties: Balancing Investors’ Rights and
Regulatory Interests of Host States’ in M. Bungenberg and others (eds.), [2011] European Yearbook of
International Economic Law, 166.
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to ‘the legal right exceptionally permitting the host state to regulate in derogation of
international commitments it has undertaken by means of an investment agreement
without incurring a duty to compensate.**® The right to regulate has been directly and
indirectly referred to in the texts of IlAs, in the decisions of investment tribunals on
the FET standard and in academic writing. Through these sources, several elements
can be outlined in relation to the right to regulate: (1) it is limited by the international
obligations under general international law and international treaties, such as the FET
obligation towards foreign investors under an IIA; (2) it has to be balanced against the
rights and obligations of investors; (3) it can usually be specified by contracting states
in l1As through the inclusion of the public interest or legitimate policy objectives; (4) its
exercise can entail different consequences, which are usually related to liability under
an lIA, and/or the obligation to pay compensation in the case of a violation of treaty
obligations, e.g. the obligation to provide fair and equitable treatment to an investor.

148 A. Titi, Right to Regulate in International Investment Law (Nomos, 2014) 33.
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CHAPTER 3

THE FAIR AND EQUITABLE TREATMENT
STANDARD IN INTERNATIONAL INVESTMENT
AGREEMENTS

3.1 INTRODUCTION

The FET standard provisions in [l1As form the legal basis for the decisions of tribunals on
this standard. Therefore, the objective of this Chapter is, firstly, to identify variations in
the normative structure and formulation of the FET standard within the framework of
the identified IlAs. In resolving disputes involving this standard, tribunals have to take
into account the wording of the FET standard provision in providing their interpretation
of this standard.

Secondly, this Chapter has as its objective to shed light on recent developments in
the formulation of FET standard provisions. States have made efforts to formulate the
applicable FET standard clauses in a way that will clarify the scope of these provisions
and that will ensure regulatory space for host states without incurring liability under
the FET standard. The recent innovative language that elaborates on host state
obligations incorporated in FET standard provisions is assessed in this Chapter. Before
outlining the various categories of IIA FET standard provisions, an introduction to the
FET standard in international law is provided in section 3.2

3.2 INTRODUCTION OF THE FET STANDARD IN INTERNATIONAL LAW

References to the FET standard appeared in international legal instruments before it
was established as one of the key standards of investor protection in lIAs and, more
specifically, in BITs.! For example, the Havana Charter for the Establishment of an
International Trade Organization (1948) — which was widely signed but never entered
into force — was the first international agreement in which fair and equitable treatment
was featured.? In Article 11(2) of the Havana Charter entitled: ‘Means of Promoting

1 OECD, ‘Fair and Equitable Treatment in International Investment Law’ (2004) OECD Working Papers on
International Investment, 2004/03, 5 <http://www.oecd.org/daf/inv/investment-policy/WP-2004_3.
pdf> accessed 12 June 2018. See also R. Dolzer and M. Stevens, Bilateral Investment Treaties (Martinus
Nijhoff Publishers, 1995) 58.

2 |. Tudor, Fair and Equitable Treatment Standard in the International Law on Foreign Investment (Oxford
University Press, 2008) 48.
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Economic Development and Reconstruction’ reference is made to ‘just and equitable
treatment.” Article 11(2) states that the International Trade Organization may:

“a) make recommendations for and promote bilateral or multilateral agreements
on measures designed.

(i) to assure just and equitable treatment for the enterprise, skills, capital, arts
and technology brought from one Member country to another.”?

This early reference to the fair and equitable treatment provided in the Havana Charter
has been included by the drafters of the Charter as an attempt by the International
Trade Organisation to ‘promote arrangements which would facilitate “an equitable
distribution” of skills, arts, technology, materials and equipment, with due regard to
the needs of all member States.*

A reference to the FET standard was also made in the Abs/Shawcross Draft Convention
on Investment Abroad (1959) and the OECD Draft Convention on the Protection of
Foreign Property (1967).°> Both of these instruments have also never entered into
force. However, the text of the FET standard that later appeared in many BITs was
largely inspired by these two instruments. Article 1 of the OECD Draft Convention,
which has as its heading ‘Treatment of Foreign Property’, provides:

“a) Each Party shall at all times ensure fair and equitable treatment to the
property of the nationals of the other Parties. It shall accord within its territory
the most constant protection and security to such property and shall not in any
way impair the management, maintenance, use, enjoyment or disposal thereof
by unreasonable or discriminatory measures.”®

The OECD Draft Convention’s formulation of the FET standard has served as a model
in the negotiations on BITs by many of the OECD states, especially in the early period.”

3 Havana Charter for the Establishment of an International Trade Organization, Article 11 (2), [1948]
UNCTAD <https://www.wto.org/english/docs_e/legal_e/havana_e.pdf> accessed 5 June 2018.

4 See OECD ‘Study on Fair and Equitable Treatment in International Investment Law’ [2004] 3. <http://
www.oecd.org/daf/inv/investment-policy/WP-2004_3.pdf>, accessed 20 January 2017.

5 Alongside the multilateral investment initiatives, reference to fair and equitable treatment started
featuring in the US treaties on Friendship, Commerce and Navigation (FCN), the predecessors of the
modern BITs. See, for example, the US-Germany BIT (1956); the US- France BIT (1960); the US-Israel
BIT (1956); the US-Luxembourg BIT (1962); and the US-Belgium BIT (1961), amongst others. Some of
these treaties include an assurance of ‘equitable’ treatment, while others make reference to ‘fair and
equitable treatment’. For example, Article 1 of the US-Germany FCN treaty provides that ‘(1) Each Party
shall at all times accord fair and equitable treatment to the nationals and companies of the other Party,
and to their property, enterprises and other interests.’” See K. J. Vandevelde, ‘A Unified Theory of Fair
and Equitable Treatment’ [2010] 48 International Law and Politics, 44; K. J. Vandevelde ‘The Bilateral
Treaty Program of the United States’ [1988] 21 Cornell International Law Journal, 201-76.

6 OECD ‘Draft Convention on the Protection of Foreign Property’ [1967]. <http://www.oecd.org/
investment/internationalinvestmentagreements/39286571.pdf> accessed 3 May 2018.

7  UNCTAD, ‘Fair and Equitable Treatment: UNCTAD Series on llAs II: A Sequel’ (2012) 5 <http://unctad.
org/en/Docs/unctaddiaeia2011d5_en.pdf> accessed 12 March 2018. The report states that most OECD
countries have used this formulation as a basis in their negotiations. See also: OECD, ‘Fair and Equitable
Treatment in International Investment Law’ [2004] Working Papers on International Investment,
2003/2004, 5 <http://www.oecd.org/daf/inv/investment-policy/WP-2004_3.pdf> accessed 12 June
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At present, most BITs and other 1lIAs have included the FET standard in their texts.®
According to the survey conducted by Dumberry, in 2014 only 50 BITs out of a total of
1,964 did not have an FET standard provision in the treaty.® However, despite the high
degree of uniformity in the general structure of BITs, a large variety of FET standard
provision formulations exist in the treaties.

As Vascianne has observed, ‘bilateral investment treaties which omit reference to fair
and equitable treatment constitute the exception rather than the rule.!! Several other
studies have observed that there is a large variety of FET standard formulations,*? and
legal scholars have addressed the implications thereof. Tudor, in her study on the FET
standard, concluded that:

“BITs do not refer to the FET in a uniform manner (...). However, the existent
differences do not relate to the content of the FET standard but to the various
levels of its application (a clear minimum is fixed in the case of the NAFTA, more
liberalin the case of certain BITs) and to its relationship with the other dispositions
of the treaty.”

She asserts that the existence of these diverse formulations does not alter the
uniformity of the content of the FET standard.’* Other scholars place more emphasis
on the consequences of these variations in the formulations of the FET standard.
Dolzer and Schreur have indicated, in this regard, that:

2018. This study provides that there is an apparent influence of the OECD Draft Convention in the
negotiation of the BITs, especially in the early treaties negotiated between developed and developing
countries at the beginning of 1960s. ‘[O]ne of the main features which gained a position of prominence
was the reference to “fair and equitable treatment”’

8 C. Schreuer, ‘Fair and Equitable Treatment in Arbitral Practice’ [2005] 6(3) The Journal of World
Investment and Trade, 359. As the survey conducted in this Chapter demonstrates, some states have
omitted the FET clause altogether, including, for example, Japan and Russia.

9 P. Dumberry, The Formation and Identification of Rules of Customary International Law in International
Investment Law (Cambridge University Press, 2016) 145.

10 See I. Tudor, Fair and Equitable Treatment Standard in the International Law on Foreign Investment
(Oxford University Press, 2008) 19; K. J. Vandevelde, ‘The Political Economy of a Bilateral Investment
Treaty’ [1998] 92(4), The American Journal of International Law, 621-641. Vandevelde observes that
especially in the early treaty-making years, the provisions of these treaties were ‘remarkably uniform.

11 S. Vascianne, ‘Fair and Equitable Treatment Standard in International Investment Law and Practice’
[1999] 70 British Yearbook on International Law, 129.

12 I. Tudor, Fair and Equitable Treatment Standard in the International Law on Foreign Investment
(Oxford University Press, 2008); P. Dumberry, The Formation and Identification of Rules of Customary
International Law in International Investment Law (Cambridge University Press, 2016); A. Diehl, The
Core Standard of International Investment Protection: Fair and Equitable Treatment (Kluwer Law
International, 2012); J. Bonnitcha, ‘Fair and Equitable Treatment’ in J. Bonnitcha (ed.), Substantive
Protection under Investment Treaties: A Legal and Economic Analysis (Cambridge University Press,
2014).

13 1. Tudor, Fair and Equitable Treatment Standard in the International Law on Foreign Investment (Oxford
University Press, 2008) 77.

14 Asimilar position is taken by A. Diehl who notes that ‘the differences [in the FET standard formulations]
noted above are merely drafting differences and do not touch upon the core of the FET standard.
A. Diehl, The Core Standard of International Investment Protection: Fair and Equitable Treatment
(Kluwer Law International, 2012) 135.
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“[Flor all clauses on fair and equitable treatment, generalization about the
standard should be treated with caution. (...) Variations in this area are quite
significant and every type of clause has to be interpreted in accordance with
Article 31 of the Vienna Convention on the Law of the Treaties, duly taking into
account its context, and as appropriate its history.”®

Dumberry, similarly, reflects that ‘one cannot truly speak of “virtually uniform” practice of
States when FET clauses containing different language actually mean different things.’*¢

With the focus on more recent FET standard formulations in l1As,' the following sections
assess the legal implications of various FET standard formulations with due regard being
paid to the scope of FET standard provisions regarding the state’s right to regulate.

3.3 CATEGORIES OF FET STANDARD PROVISIONS IN IIAS

This section contains the results of the analysis of the FET standard provisions contained
in the IlAs selected for this study (all of them were ratified between 1960 and 2016,
see: Annex A and Annex B at the end of this study). Based on an assessment of the
FET standard provisions of the selected IlAs, the following categories have emerged:

(1) NAs in which the FET standard provision is formulated as an unqualified treaty
standard;
(2) NAs in which the FET standard provision includes a reference to the norm of
unwritten international law, e.g.:
(a) customary international law;
(b) general international law; and
(c) principles of international law;
(3) HAs in which the FET standard provision is qualified with additional content;
(4) NAs in which the preamble provides a reference to the FET standard;
(5) NAs with:
(a) ajointinterpretative instrument clarifying the intent of the treaty parties;
(b) decisions of a treaty organ on the interpretation of the FET standard.

15 R. Dolzer and C. Schreuer, Principles of International Investment Law (Oxford University Press, 2008)
121.

16 P. Dumberry, The Formation and Identification of Rules of Customary International Law in International
Investment Law (Cambridge University Press, 2016) 149.

17 EU agreements provide examples of such agreements, including, for example, new EU agreements
that are still being negotiated, such as the Transatlantic Trade and Investment Partnership Agreement
between the EU and the US or the Comprehensive Economic Trade Agreement between the EU and
Canada (CETA) (already signed). As explained in a 2015 European Commission report, the exhaustive
list approach incorporated in recent EU agreements is motivated by ‘the lack of clarity [of the FET
standard] that has fueled a large number of ISDS claims by investors, some of which have raised
concern with regard to the state’s right to regulate. In particular, in some cases, the standard has been
understood to encompass the protection of the legitimate expectations of investors in a very broad
way, including the expectation of a stable general legislative framework.” See European Commission,
‘Online public consultation on investment protection and investor-to-state dispute settlement (ISDS) in
the Transatlantic Trade and Investment Partnership Agreement’ (European Commission Consultation,
13 January 2015) 55.
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In the present study, the author has examined the text of the FET standard provisions
in the selected llAs and assigned each of them to one of these five categories. The
result is a survey that is attached as Annex C.'® Each of the categories will now be
elaborated upon.

The first category includes IIAs where the FET standard provisions are formulated as an
unqualified treaty standard.

The second category contains [IAs where the FET standard provisionsinclude areference
to a norm of unwritten international law, e.g. to the minimum standard of treatment
of aliens under customary international law. The FET standard provision linked to the
minimum standard requires an examination of customary international law in order
to unravel the meaning of the FET standard in question. Where the FET standard is
formulated as an unqualified provision, such an examination is not required. Such
differences may result in diverse interpretations of the type of regulatory conduct of
the state that may breach the FET standard. A further elaboration of how these key
FET standard provision categories are applied and interpreted by arbitral tribunals in
investment decisions is included in Chapters 4-6.

The third category includes ll1As where FET standard formulations contain additional
content that usually includes a specification of certain state obligations under the
FET standard. In the past ten years, several states have inserted more elaborate
and detailed language into FET standard provisions in order to clarify their scope
and content.? In respect of the right to regulate, the language of the FET standard
provision is especially relevant as it reflects the intentions of the contracting parties
regarding the scope of the FET standard obligation vis-a-vis the regulatory autonomy
of the host state.

The fourth category includes IlAs in which the preamble provides a reference to
the FET standard. Several treaties identified in this survey include references to the
FET standard in their preamble, alongside substantive FET guarantees in the text of
the treaty. As will be discussed in Chapters 4-6 on FET case law, in a group of cases
tribunals have relied on the preamble in giving normative content to the FET standard.
Consequently, special attention is given to the formulation of preambles in which the
FET standard is mentioned.

The last, fifth, category, outlines several examples of llAs, which include:

18 For an overview of the selected IlAs, see Annexes A and B. For an explanation of the selection process,
see Chapter 1.4 ‘Methodology and Structure of the Chapters’.

19 UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 20-29.

20 UNCTAD, ‘Investment Policy Monitor No. 15’ (15 March 2016) 1 <http://unctad.org/en/pages/
publications/Investment-Policy-Monitor.aspx> accessed 5 June 2018. The report makes the observation
that ‘recent treaties include general exceptions [and] clarify certain IlAs standards (e.g. fair and
equitable treatment (FET) and indirect expropriation) (...).
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(a) a joint interpretative instrument clarifying the intent of the treaty parties;
and/or

(b) one or more decisions of a treaty organ on the interpretation of the FET
standard.

As outlined in a recent OECD paper, the ‘role of joint government action in the
interpretative process in investor-state dispute settlement (ISDS) is attracting increasing
attention from governments and commentators.”?* Several examples are presented in
this section. The Joint Interpretative Instrument that was issued in the Comprehensive
Economic Trade Agreement (CETA) between the EU and Canada on 26 October 2016 is
one of them.?> The mechanisms, which provide for a possibility to review FET standard
provisions and the possibility to issue binding interpretations of treaty provisions,
have also been included in the CETA.?® These tools fall under decisions of treaty organs
on the interpretation of the FET standard. They are also referred to as a ‘built-in treaty
mechanisms’ that allow states to control the interpretation and application of their
treaties.?

The focus of this study is on the right to regulate in the context of the FET standard. As
such, the identified categories of the FET standard are discussed from this perspective.
As this Chapter will demonstrate, there is an emerging trend to clarify the meaning
of FET standard provisions as provided, for example, in the third category, through
specifying the FET with an additional content, and in the fifth category, throughincluding
in an A either a joint interpretative instrument or the binding interpretation, both by
(the governments of) the parties concerned, on the FET standard. This development
is especially noticeable in BITs concluded in the past five years and other recent IlAs,
e.g. multilateral and regional economic agreements that include investment-related
provisions. The updated information on these categories of llAs contributes to the
already existing knowledge on the FET standard in treaties and provides a further
assessment of this standard in connection with the right to regulate.

It should also be noted that the formulations in the selected IIAs sometimes include
combinations, e.g. by combining formulations classified as second and third category
formulations. The examples thereof are not treated as a separate category, but are

21 D. Gaukrodger, ‘The Legal Framework applicable to Joint Interpretative Agreements of Investment
Treaties’ (2016) OECD Working Papers on International Investment 2016/01, 5 <https://www.oecd-
ilibrary.org/finance-and-investment/the-balance-between-investor-protection-and-the-right-to-
regulate-in-investment-treaties_82786801-en> accessed 16 March 2018.

22 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) < http://data.consilium.europa.eu/doc/document/ST-13541-2016-INIT/
en/pdf> accessed on 26 February 2017.

23 Consolidated text of the Comprehensive Economic Trade Agreement between Canada and the European
Union (CETA) (30 October 2016) < http://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-
chapter/> accessed 12 June 2018.

24 K. Gordon & J. Pohl, ‘Investment Treaties over Time: Treaty Practice and Interpretation in a Changing
World’ (2015) OECD Working Papers on International Investment 2015/02, 26 <http://www.oecd.org/
investment/investment-policy/WP-2015-02.pdf> accessed 10 March 2017.
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included under the third category that elaborates on the FET standard provision
qualified with additional content.

The following sections will elaborate further on each of these categories.

3.3.1 1lAsin which the FET standard is formulated as an unqualified treaty
standard

In more than half of the selected Il1As,” the FET provisions are formulated as
unqualified treaty standards. This approach has been employed in most European,
Australian, early Chinese and Russian BITs.? This category of FET standard clause is
usually concisely formulated by stating that ‘each contracting party shall at all times
ensure fair and equitable treatment to investments’?” or that they ‘shall ensure fair and
equitable treatment [to investments] on its territory.’?® Alternatively, it provides that
foreign investments ‘shall be accorded fair and equitable treatment.”?® The literature
on the subject has referred to these FET standard provisions as ‘self-standing’,
‘autonomous’, or ‘unqualified’ FET clauses.?® The provisions are characterised by the
minimalist and open language that does not contain any clarification of the content of
the FET standard.

Despite the general uniformity amongst the texts of the formulations classified in
this category of self-standing FET clauses, several variations can be identified. For
example, in Article 3 of the Russia-Egypt BIT (2000), the provision on the ‘capital
investment regime’ stipulates that each party ‘shall provide on its territory a just and
equitable regime for capital investment (...).”** The same wording, ‘just and equitable’,
is found in a number of French BITs.3? The linguistic difference in the notion of ‘just’
in comparison with ‘fair’ has been tested by one tribunal on the basis of the French

25 46 BITs out of a total of 89. See Annex A at the end of this study.

26 See Annex C. This approach is also followed by the EU BITs. See the analysis in S. Hjaccesse, ‘Securing
High Investment Protection for EU Investors: A Review of EU Member states Model BITs’ [2012] 9(3)
Transnational Dispute Management <http://www.transnational-dispute-management.com/article.
asp?key=1841> accessed 23 January 2017.

27 Article 4(1) of the Australia-Argentina BIT (1997); Article 3(2) of the Australia-India BIT (2000); Article
4(1) of the Australia-Mexico BIT (2007); Article 4(1) of the Netherlands-India BIT (1996); Article 3(2) of
the Germany-India BIT (1998); Article 3(1) of the China-Argentine Republic BIT (1994); Article 3(2) of
the China-India BIT (2007); Article 2(2) of the UK-Egypt BIT (1976); Article 2(2) of the UK-Venezuela BIT
(1996). For full details of the aforementioned BITs, see Annex C.

28 Article 3(2) of the Australia-Uruguay BIT (2002); Article 3(1) of the Netherlands-Czech Republic BIT
(1992); Article 3(1) of the Netherlands-Argentina BIT (1994). see Annex C.

29 Article 3(1) of the Germany-Trinidad and Tobago BIT (2010); Article 3(2) of the China-Trinidad and
Tobago BIT (2004); Article 3(1) of the China-Egypt BIT (1996); Article 2(2) of the Ecuador-UK BIT (1995),
see Annex C.

30 See UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements
I (New York, 2012) <http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf> accessed 12 June
2018; OECD, ‘Fair and Equitable Treatment in International Investment Law’ [2004] Working Papers on
International Investment, 2003/2004 <https://www.oecd.org/daf/inv/investment-policy/WP-2004_3.
pdf> accessed 12 June 2018.

31 Article 3(1) of the Russia-Egypt BIT (2000). The same formulation was also used in the Russia-Japan BIT
(2000) and the Russia-South Africa BIT (2000). See Annex C.

32 For example, Article 3 of the France-Argentina BIT (1993). See Annex C.
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formulations in the France-Argentina BIT (1993), concluding that both terms have the
same meaning.?® In this regard, Jacob and Schill have observed that tribunals, in most
cases, have refrained from putting significant emphasis on ‘finer textual variations,’
as exemplified by the ‘just’ and ‘fair’ formulation.3* Comparable provisions have been
interpreted ‘rather indiscriminately.® Correspondingly, Alvarez has noted — with
regard to unqualified FET clauses — that tribunals ‘charged with interpreting FET have
not emphasised the textual differences among FET clauses (...).”®

The present survey indicates that unqualified FET standard provisions have been
the most prevalent choice for the FET standard formulation in llAs, as this type of
formulation has been adopted in 46 IlIAs. This is in line with the UNCTAD research
conclusions, which include a more representative sample of 1,456 Il1As, amongst which
1,132 llAs included unqualified FET standard provisions in their treaties.?”

3.3.2 1lAs in which the FET standard provisions include a reference to a norm of
unwritten international law

(a) International minimum standard of the treatment of aliens under customary
international law

The international minimum standard of the treatment of aliens under customary
international law was developed over a century ago.® The standard originated from
the international law on state responsibility for injuries to aliens.* In its contemporary
reading, it has been referred to as a norm of customary international law regulating
the treatment of aliens.

The meaning of the international minimum standard has been developed primarily
through the work of international claims commissions.* Originally, the minimum
standard applied to the treatment of foreigners in general terms, without any
reference being made to direct foreign investment. As such, procedural rights in
criminal matters have been adjudicated under the international minimum standard,

33 Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v. Argentine Republic,
ICSID Case No. ARB/03/19 Decision on Liability (30 July 2010) para. 183.

34 M. Jacob and S. Schill, ‘Fair and Equitable Treatment: Content, Practice, Method’ in M. Bungenberg and
others (eds.), International Investment Law: A Handbook (Beck/Hart, 2015) 705.

35 M. Jacob andS. Schill, ‘Fair and Equitable Treatment: Content, Practice, Method’ in M. Bungenberg, and
others (eds.), International Investment Law: A Handbook (Beck/Hart, 2015) 705.

36 J. Alvarez, The Public International Law Regime governing International Investment (Brill/Nijhoff, 2011)
205.

37 UNCTAD, ‘IA Mapping Project, 2013-2014’ <http://investmentpolicyhub.unctad.org/IIA/mapped
Content> accessed 25 August 2016. In this project, which is still ongoing, the goal is to map all ll1As for
which texts are available (about 2,700). Over 1,456 IlAs have been mapped so far.

38 See |. Tudor, Fair and Equitable Treatment Standard in the International Law on Foreign Investment
(Oxford University Press, 2008) 19.

39 P. Dumberry, The Fair and Equitable Treatment Standard: A Guide to NAFTA Case Law on Article 1105
(Kluwer Law International, 2014) 14.

40 E. M. Borchard, The Diplomatic Protection of Citizens Abroad or the Law of International Claims (New
York: The Banks Law Publishing Company, 1922).
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for example.** However, the interpretation in the landmark Neer case, decided by the
US—Mexico Claims Commission in 1926, resulted in the emergence of the international
minimum standard in the context of the law regulating investment protection. In this
case, the US-Mexico Claims Commission clarified that the international minimum
standard would be considered to have been violated where the state’s conduct ‘should
amount to an outrage, to bad faith, to willful neglect of duty, or to an insufficiency of
governmental action so far short of international standards that every reasonable and
impartial man would readily recognize its insufficiency.'*

The aforementioned definition implies that a violation of the FET standard is
established by a ‘relatively base level of conduct such as bad faith or a gross
insufficiency of governmental action.’”®® The relevance of this decision in modern
times has been contested in academic literature.* It is argued, in particular, that the
high threshold of a state’s unacceptable conduct under the international minimum
standard as articulated in the Neer decision does not correspond with the modern
investment regime of our times.* Despite this, the Neer standard continues to serve
as a reference for investment tribunals as the original expression of the international
minimum standard.*® Presently, in interpreting the international minimum standard,
tribunals have identified several ‘elements of minimum standard of treatment where

41 R. Dolzer and C. Schreuer, Principles of International Investment Law (Oxford University Press, 2008),
14.

42 L. F. H. Neer and P. Neer (USA) v. United Mexican States [1926] United States-Mexico Claims Commission,
Decision, (15 October 1926) Reports of International Arbitral Awards, Vol. IV (United Nations, 2006)
para. 4, pp. 61-62.

43 L. Y. Fortier, ‘Expectations of Governments and Investors v. Practice: A View from the Bench ICSID
Review’ [2009] 24(2) Foreign Investment Law Journal, 353.

44 R. Klager, Fair and Equitable Treatment in International Investment Law (Cambridge University Press,
2013) 53. In discussing the Neer case and similar awards of this period that dealt with personal injury,
he provides that ‘it is therefore difficult to determine whether these awards may serve as universal
standards in the field of modern, highly intricate economic regulations.” See also J. Paulsson and G.
Petrochilos,’Neer-ly Mislead?’ [2007] 22(2) ICSID Review 257. The authors argue that the ‘Neer formula
is of limited import (...) The majority of modern claims concern administrative or legislative acts, which
in the United States-Mexico General Claims Commission’s classification are to be regarded as cases of
direct responsibility where the alleged injury flows directly from such acts.’

45 See Paparinskins who outlines the problematic nature of the Neer decision, M. Paparinskis, The
International Minimum Standard and Fair and Equitable Treatment (Oxford University Press, 2013) 64.
See also G. Bucheler, Proportionality in Investor-State Arbitration, (Oxford University Press, 2015) 185.

46 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 295; Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12 Award (14 July 2006)
para. 365; Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8 Award (17 January 2007)
para. 293. Despite the widespread reference to the Neer case, in interpreting the customary minimum
standard, most tribunals, especially under NAFTA, have primarily taken the ‘historic-evolutionary
approach’, underlying the importance of the high threshold set by the Neer case, at the same time
emphasising the evolutionary character of the minimum standard. R. Dolzer and A. von Walter, ‘Fair
and Equitable Treatment — Lines of Jurisprudence on Customary Law’ in F. Ortino and others (eds.)
Investment Treaty Law: Current Issues, Volume Il (British Institute for Comparative Law, 2007) 113. Cases
that have accepted the ‘historic-evolutionary approach’ include Pope & Talbot Inc. v. The Government
of Canada [2001] UNCITRAL Arbitration, Final Merits Award (10 April 2001); Mondev International Ltd.
v. United States, ICSID Case No. ARB (AF)/99/2 Award (11 October 2002); Cargill, Inc. v. United Mexican
States, ICSID Case No. ARB/AF/05/2 Award (18 September 2009); Merrill & Ring Forestry L.P. v. Canada
[2010] UNCITRAL Award (31 May 2010); Loewen Group, Inc. and Raymond L. Loewen v. United States,
ICSID Case No. ARB(AF)/98/3 Award (26 June 2003).
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state responsibility may arise for mistreatment of foreign investors and investments.’%
Based on the formulation contained in recent treaties,*® and in accordance with
the case law and the scholarly work on the topic, Dumberry has concluded that ‘a
large consensus’ exists that the international minimum standard is comprised of ‘an
obligation for host states to prevent the denial of justice in the administration of justice
and provide due process; an obligation to prevent arbitrary conduct; and an obligation
to provide investors with “full protection and security.”’

From the llAs analysed in this study, 9 BITs and 4 regional agreements have made
reference to the international minimum standard of the treatment of aliens under
customary international law. One of the most prominent formulations of the FET
standard with a reference to the minimum standard of the treatment of aliens under
customary international can be found in the NAFTA Free Trade Commission (FTC) Notes.
The Notes were designed to somewhat clarify the FET standard with a reference to the
minimum standard of the treatment of aliens under customary international law and
thereby provided that:

“1. Article 1105(1) prescribes the customary international law minimum standard
of treatment of aliens as the minimum standard of treatment to be afforded to
investments of investors of another Party.

2. The concepts of “fair and equitable treatment” and “full protection and
security” do not require treatment in addition to or beyond that which is required
by the customary international law minimum standard of treatment of aliens.

3. A determination that there has been a breach of another provision of the
NAFTA, or of a separate international agreement, does not establish that there
has been a breach of Article 1105(1).”*°

47 A. Newcombe & L. Paradell, Law and Practice of Investment Treaties: Standards of Treatment (Kluwer
Law International, 2009) 239. This conclusion is also based on the research conducted for Y. Levashova,
‘Fair and Equitable Treatment and the Protection of the Environment: Recent Trends in Investment
Treaties and Investment Cases’ in Y. Levashova, T. Lambooy & I. Dekker (eds.) Bridging the Gap between
International Investment Law and the Environment (Eleven Legal Publishing, 2015) 79-82. The author
indicates the development of the practical elements created by NAFTA tribunals in simplifying its task in
interpreting the international minimum standard. Waste Management Il v. Mexico 2004 is particularly
referenced in this context. Waste Management v. Mexico (Case Il), ICSID Case No. ARB(AF)/00/3 Award
(30 April 2004).

48 Article 2(4)(b) of the UK-Colombia BIT (2014) provides that ‘b) “Fair and equitable treatment”
includes the prohibition against the denial of justice in criminal, civil, or administrative proceedings
in accordance with the principle of due process embodied in the main legal systems of the world.” See
Article 2 of the UK-Colombia BIT (2014); see also Article 4 of the Japan-Colombia BIT (2011) 4. See also
UNCTAD, ‘International Investment Agreements Navigator’ <http://investmentpolicyhub.unctad.org/
11A/CountryBits/175#iialnnerMenu> accessed 12 June 2018.

49 P. Dumberry, The Formation and Identification of Rules of Customary International Law in International
Investment Law (Cambridge University Press, 2016) 108-109. Several decisions have also referred to the
protection of legitimate expectations, e.g. Glamis v. US [2009] NAFTA, ICSID 48 ILM 1039, Award (8 June
2009) paras. 766-767; William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton
and Bilcon of Delaware Inc. v. Government of Canada [2015] UNCITRAL, NAFTA, PCA Case No. 2009-04,
Award on Jurisdiction and Liability (17 March 2015) para. 603.

50 NAFTA, ‘Notes of Interpretation of Certain Chapter 11 Provisions’ (NAFTA Free Trade Commission, 31 July
2001) <http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-
diff/NAFTA-Interpr.aspx?lang=eng> accessed 12 June 2018.
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The FTC Notes emerged as a reaction to three early FET standard awards®! decided
under the NAFTA that held states liable for a breach of the FET standard.*? In the
aftermath of these cases, NAFTA members were alarmed by the fact that these three
tribunals had adopted an ‘expansive reading of Article 1105.° Consequently, the US,
Mexico and Canada took steps to clarify the scope of the FET obligation by issuing a
binding Note of Interpretation.>

With the exception of the Pope & Tabot v. Canada tribunal,*® that argued that the
FTC Notes in question were an ‘unlawful amendment’ to the treaty, subsequent
arbitral decisions have accepted the Notes as a valid and binding interpretation of
Article 1105 of the NAFTA.>® As Klager observes, tribunals ‘assessing the validity of the
FTC Notes were much more reluctant in challenging the note and generally accepted
the understanding of Article 1105 of the NAFTA as being reflective of the minimum
standard.””’ Through the adoption of the FTC Notes, contracting states have attempted
to restrict the scope of the FET standard, by explicitly linking the FET standard to the
minimum standard of the treatment of aliens under customary international law. The
competence of the FTC as a treaty organ is further elaborated under section 3.3.5.

51 These three decisions brought a number of issues to the surface that were later addressed in the FTC
Notes. The tribunals in all three cases attempted to provide clarification to the meaning of the minimum
standard under customary international law by either (1) offering an expansive interpretation of the
minimum standard under customary international law (Pope & Talbot Inc. v. Canada [2001] UNCITRAL
Arbitration, Award on the Merits, Phase 2 (10 April 2001)); (2) employing a conventional norm, found
in trade law, namely the principle of transparency, to establish a violation of the FET standard in the
context of the minimum standard (Metaclad v. Mexico, ICSID Case No. ARB(AF)97/1 Award (30 August,
2000)); or (3) extending the breach of one provision of the NAFTA to a violation of another standard
(S.D. Myers v. Canada [2000] UNCITRAL Arbitration, Award (1 January 2000)). For a further analysis, see
Y. Levashova, ‘Fair and Equitable Treatment and the Protection of the Environment: Recent Trends in
Investment Treaties and Investment Cases’ in Y. Levashova, T. Lambooy & I|. Dekker (eds.), Bridging the
Gap between International Investment Law and the Environment (Eleven Legal Publishing, 2015) 53-86.

52 R. Klager, ‘Revisiting Treatment Standards — Fair and Equitable Treatment in Light of Sustainable
Development’ in S. Hindelang, M. Krajewski (eds.) Shifting Paradigms in International Investment Law
(Oxford University Press, 2016) 72.

53 G. Kaufmann-Kohler ‘Interpretive Powers of the Free Trade Commission and the Rule of Law’ in E.
Gaillard & F. Bachand (eds.), Fifteen Years of NAFTA Chapter 11 Arbitration (Juris, 2011) 181.

54 C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge University Press,
2015) 180.

55 See Pope & Tabot v. Canada [2002] UNCITRAL Arbitration, Award in Respect of Damages (31 May
2002). After the adoption of the Notes, the Pope & Talbot v. Canada tribunal questioned whether it
was bound by the FTC Notes. The tribunal argued that the Notes of interpretation were an amendment
to the agreement, rather than an interpretation (para. 47). The tribunal asserted that they were an
amendment because the interpretation in the Notes did not merely interpret Article 1105 without
changing its meaning, but it restricted the meaning of international law referenced in Article 1105 to
customary international law, thereby altering the meaning of the provision (paras 43-46). However, the
tribunal proceeded with the ruling, explaining that even if the FTC Notes were applied to the present
case, the decision would be the same. For an analysis of this issue, see R. Klager, Fair and Equitable
Treatment in International Investment Law (Cambridge University Press, 2011) 72-74.

56 R. Klager, Fair and Equitable Treatment in International Investment Law (Cambridge University Press,
2011) 72-74.

57 R. Klager, Fair and Equitable Treatment in International Investment Law (Cambridge University Press,
2013) 73. See also T. Gazzini, Interpretation of International Investment Treaties (Hart Publishing, 2016)
197. Despite some initial resistance, arbitral tribunals eventually accepted the interpretation under the
NAFTA Notes.
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Other FTAs and BITs have included in their llAs FET standard provisions a reference to
the minimum standard. The example of such formulation can be found in Article 3 of
the UK-Mexico BIT (2008) on the ‘Minimum Standard of Treatment in Accordance with
Customary International Law,” which states that:

“(1) Investments of investors of each Contracting Party shall at all times be
accorded treatment in accordance with customary international law, including
fair and equitable treatment and full protection and security, in the territory of
the other Contracting Party.

(2) The Contracting Parties do not intend the obligations in paragraph 1 above
in respect of ‘fair and equitable treatment’ and ‘full protection and security’ to
require treatmentin addition to or beyond that which is required by the customary
international law minimum standard of treatment of aliens. A determination that
there has been a breach of another provision of this Agreement or of a separate
international agreement, does not, in and of itself, establish that there has been
a breach of the provisions of this Article.”>®

The second paragraph of Article 3 of the UK-Mexico BIT (2008) underlines that the FET
standard does not require treatment in addition to or beyond that which is required
by the international minimum standard. It also highlights that a breach of another
provision does not automatically establish a breach of the FET standard. This type
of formulation can be found in other 11As.>® The language adopted was inspired by
the formulation used in the NAFTA FTC Notes, which a number of countries have
transposed into their Il1As.°

The present survey demonstrates that the FET standard linked to the minimum
standard of the treatment of aliens under customary international law is a formulation
that continues to appear in the new generation of IlAs. In fact, according to the
UNCTAD report of 2016, more states are inclined to include a reference to the
minimum standard of the treatment of aliens into FET standard provisions than in
previous years.®! The countries that have incorporated the FET standard with reference
to the aforementioned minimum standard of treatment into their treaties include

58 UK-Mexico BIT (2007) <http://investmentpolicyhub.unctad.org/IIA/treaty/2545> accessed 20 January
2017. For full details on the aforementioned BIT, see Annex D.

59 See also Article 3 of the Canada-Czech Republic BIT (2012); Article 4 of the Australia-Mexico BIT (2007);
Article 3 of the China-Mexico BIT (2008). For full details of on the aforementioned BITs, see Annex
D. See also UNCATD, ‘International Investment Agreements Navigator’ <http://investmentpolicyhub.
unctad.org/IIA/CountryBits/175#iialnnerMenu> 20 January 2017.

60 UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 25.

61 In the analysis undertaken by UNCATD it follows that between 1962-2011, only 2% of BITs referred
to the minimum standard of treatment under customary international law, whereas 35% of the BITs
negotiated between 2012-2014 incorporated such a formulation; UNCATD, ‘World Investment Report’
(2016) 114 <http://unctad.org/en/pages/PublicationWebflyer.aspx?publicationid=1555> accessed 12
June 2018.
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the US BITs,%? the Canadian Foreign Investment and Protection Agreements (FIPAs),%
recent Mexican BITs,* several Chinese and Japanese BITs,® the Oman-US FTA,*® and
others (see Annex C).°” The NAFTA member states — the US, Canada and Mexico —
have followed the formulations of the NAFTA FTC Notes in their bilateral and regional
agreements, replicating that the FET standard does not require treatment beyond the
minimum standard of the treatment of aliens under customary international law.®

By incorporating the minimum standard of the treatment of aliens under customary
international law, states are attempting to raise the liability threshold for the state’s
right to regulate.®® As has been observed in the UNCTAD report on the FET standard,
states that include the FET standard with a reference to the minimum standard in ll1As
are motivated by the intention to ‘prevent overexpansive interpretations of the FET
standard by arbitral tribunals and to further guide them by referring to an example
of gross misconduct that would violate the minimum standard of treatment of aliens
— denial of justice’”® Consequently, some states consider that by incorporating a
reference to the international minimum standard to the FET, they could reduce the
risk of incurring liability for a violation of the FET standard. This corresponds with the
OECD data that indicate that states have ‘greater success defending claims under MST

62 See the US Model BITs of 2004 and 2012 (for both Models, Article 5 includes provisions on the
international minimum standard, which are formulated very similarly to the NAFTA definition). US BITs
concluded after 2004 have included the same formulation. See US Model BIT (2012) <https://ustr.gov/
sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf> accessed 12 June 2018 and US Model
BIT (2004) <http://www.state.gov/documents/organization/117601.pdf> accessed 12 June 2018.

63 Canada’s Foreign Investment Protection and Promotion Agreements (FIPAs) (2004) <http://www.italaw.
com/documents/Canadian2004-FIPA-model-en.pdf> accessed 10 June 2018.

64 Article 4 of the Australia-Mexico BIT (2007); Article 3 of the UK-Mexico BIT (2007); China-Mexico BIT
(2009). For full details on the aforementioned BITs, see Annex D. See also UNCTAD ‘lIA Mapping Project
2016’ (2016) <http://investmentpolicyhub.unctad.org/lIA/mappedContent#iialnnerMenu> accessed
12 June 2018.

65 China-Colombia BIT (2013); China-Mexico BIT (2009). For full details on the aforementioned BITs, see
Annex C. The aforementioned BITs can be accessed at <http://investmentpolicyhub.unctad.org/IIA/
mappedContent#iialnnerMenu>, accessed 12 June 2018.

66 Chapter 10, Article 10.5 of the Oman-US FTA (January 2009) <https://ustr.gov/sites/default/files/
uploads/agreements/fta/oman/asset_upload_file976_8810.pdf> accessed 11 March 2018.

67 See Annex C. BITs that incorporated this approach were concluded between 2007-2015. This
observation is consistent with the UNCTAD research that shows that between 2012-2014, 48% of IlAs
(as opposed to 4% between 1962 and 2011) included the FET standard with a reference to customary
international law. See UNCTAD, ‘Policy Options for IIA Reform: Treaty Examples and Data Supplementary
Material to the World Investment Report 2015’ Working Draft (last updated 24 June 2015), 12. <http://
investmentpolicyhub.unctad.org/Upload/Documents/Policy-options-for-11A-reform-WIR-2015.pdf>
accessed 12 June 2018.

68 UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 25 <http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf> accessed 12 June 2018.

69 UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements
II” (New York, 2012) 13. In this report it is explained that states provide a reference to the minimum
standard of the treatment of aliens under customary international law in a FET standard in order to
convey a ‘clear message that only the very serious acts of maladministration can be seen as violating
the treaty’(p. 13).

70 UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 28.
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[minimum standard of treatment] FET provisions than under FET provisions that are
interpreted as being autonomous.’”*

(b) The FET standard with a reference to general international law and/or (c) to
principles of international law

A total of 21 llAs include FET standard provisions that contain a general reference to
international law or principles of international law. For example, Article 1105(1) of the
NAFTA provides that ‘[e]ach Party shall accord to investments of investors of another
party treatment in accordance with international law, including fair and equitable
treatment and full protection and security.”?

The inclusion by states of llAs with the FET standard formulation ‘in accordance with
international law’ was meant to ensure that the principles of international law would
be employed in the interpretation process.”® In contrast to a more specific reference
to the minimum standard, FET standard provisions in llAs that include a reference
to international law are usually formulated more broadly, stating that the fair and
equitable treatment should be afforded ‘in accordance with principles of international
law.”* With regard to Article 1105 of the NAFTA, tribunals have interpreted the
FET standard more precisely, particularly after the adoption of the FTC Notes, with
reference being made to the international minimum standard of the treatment of
aliens under customary international law. The FTC Notes are further discussed in
section 3.2.5.

Another formulation of the IIA FET standard provision with a reference to international
law reads that the fair and equitable treatment afforded to investors should not be ‘less
than that required by international law.””® Such a formulation was adopted in the ‘first
wave’ of the US BITs concluded in the 1980s,’® and provides that the treatment of the
investor should ‘not be less’ than required by international law, without — however —
setting limits to the ceiling of such protection.”

71 D. Gaukrodger, ‘Addressing the Balance of Interests in Investment Treaties’ (2017) OECD Working Papers
on International Investment 2017/03 <http://dx.doi.org/10.1787/0a62034b-en> accessed 11 March
2017.

72 Chapter 11, Article 1105(1) of the NAFTA [1994].

73 UNCTAD, ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 22.

74 Article 2 of the Canada-Ecuador BIT (1997); Article 2 of the Canada-Trinidad and Tobago BIT (1996);
Article Il of the Canada-Ukraine BIT (1995); Article 6 of the Japan-Ukraine BIT (2015); Article 4 of the
France-Mexico BIT (2000). For full details on the aforementioned BITs. See Annex C.

75 Article 2 of the US-Argentina BIT (1994); Article 2 of the US-Ukraine BIT (1996); Article 3 of the US-
Ecuador BIT (1997); Article 2 of the US-Czech Republic BIT (1992). See Annex C.

76 Vandevelde distinguishes between three waves of the US BIT negotiation programme. The first wave
started in 1980 and ended in 1986 with the signing of ten US BITs. The second wave began in 1989
and proceeded through 1999 when BITs negotiations were temporarily frozen until the major revision
and development of a new Model BIT in 2004 that has marked the third wave of negotiations; K.J.
Vandevelde, U.S. Investment Agreements (Oxford University Press, 2009) 30.

77 This approach was adopted by the US during the second wave of BIT negotiations, where such a
formulation attempted to get the best of both worlds. On the one hand, by inserting ‘plain’ fair and
equitable treatment language, the formulation attempted to avoid disputes on the existence and
content of the minimum standard that might undermine the protection afforded by this standard to

64



The fair and equitable treatment standard in international investment agreements

According to UNCTAD, this FET standard formulation is ‘not strictly linked to the
stipulations of international law,’” as in the case of FET formulations that underline
that FET should be afforded in accordance with international law.”® The reference
to international law indicates a minimum level of protection to which investors are
entitled. The UNCTAD report on the FET standard asserts that in accordance with such
a formulation ‘the FET obligation cannot go below that floor but, judging from the
text alone, it would seem to give more room for interpreting FET as adding to the
international law requirements.’”®

As the survey conducted for this research demonstrates, the reference to international
law in general or to principles of international law typically appears in BITs negotiated
during the 1990s. The BITs of some countries, however, continue to follow this
approach, as is the case with French BITs.2°

3.3.3 llAs in which the FET standard provision is qualified with additional
content

This section discusses llAs in which FET standard provisions are qualified with additional
content that usually specifies certain host state obligations. Currently, contracting
states tend to be more specific regarding the content of the FET standard, mostly
by providing examples of unfair and inequitable conduct. The additional content,
usually expressed in the form of a list of state obligations in the FET provision of an
I1A, is commonly combined with the aforementioned categories of the FET standard
formulations (category 2). For example, a list of state obligations can be found in
several FET standard provisions that combine a reference to the minimum standard,
discussed in category 2, with examples of lists of host state obligations. The next
paragraph provides more clarification.

In BITs and regional treaties,® of which there are several, that have incorporated a
reference to the international minimum standard of the treatment of aliens under
customary international law, the obligations of host states are frequently clarified by

US investors abroad and, on the other hand, the reference to international law aimed to ensure that
the treatment of investors was not below the international minimum standard. The content of FET was
left undefined, but in the context of these first treaties, the fair and equitable treatment standard has
been seen ‘to provide the baseline of protection applicable in all situations.” See K. J. Vandevelde, U.S.
Investment Agreements (Oxford University Press, 2009) 30.

78 UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 23.

79 UNCTAD ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 23.

80 See the France-Venezuela BIT (2004); France-Mexico BIT (2000); France-India BIT (2000).

81 Article 5 of the Japan-Uruguay BIT (signed in 2015); Article 4 of the Japan-Colombia BIT (signed in 2011);
Article 2 of the China-Colombia BIT (2013); Article 2 of the UK-Colombia BIT (2014); Article 5 of the US-
Uruguay BIT (2006); Article 3 of the UK-Mexico BIT (2007). See Annex C. Also see the regional treaties
that have incorporated the same formulation, including the Trans-Pacific Partnership Agreement;
Agreement establishing the ASEAN-Australia-New Zealand Free Trade Area; and the CAFTA-DR
(Dominican Republic-Central America FTA). See Annex C. See also UNCATD, ‘International Investment
Agreements Navigator’ <http://investmentpolicyhub.unctad.org/lIA/CountryBits/175#iialnnerMenu>
accessed 3 February 2017.
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including a list of unacceptable forms of state conduct, e.g. the obligation not to ‘deny
justice®? For example, Article 2(4)(b) of the UK-Colombia BIT (2014) provides that ‘b)
“fair and equitable treatment” includes the prohibition against the denial of justice in
criminal, civil, or administrative proceedings in accordance with the principle of due
process embodied in the main legal systems of the world.

In addition to the ‘denial of justice’, Article 4 of the Japan-Colombia BIT (2011) also
mentions the obligation ‘to guarantee access to the courts of justice and administrative
tribunals’ as a part of the FET standard.®

The ‘denial of justice’ features in most of the FET standard provisions. As Yannaca-
Small has summarised, the principle of the denial of justice has been employed in
three ways.?> Broadly, it encompasses the entire ‘field of State responsibility, and has
been applied to all types of wrongful conduct on the part of the State towards aliens.’®
Narrowly, the principle refers to hindering the access of investors to local courts and
the failure of courts to render judicial decisions. Thirdly, the denial of justice is often
applied in connection with inadequate ‘administration of civil and criminal justice as
regards an alien, including denial of access to courts, inadequate procedures, and
unjust decisions.’®” As emphasised by Yannica-Small, and supported by this survey, this
latter category is most commonly applied in the context of I|As. In several treaties it is
expressed in the form of the obligations of states towards an investor, as exemplified
by the UK-Colombia BIT (2014) above.

The approach of including a list of a state’s obligations in FET standard provisions has
also been adopted in the framework of new EU agreements, several of which have been

82 UNCTAD, ‘Policy Options for IIA Reform: Treaty Examples and Data — Supplementary Material to
the World Investment Report of 2015’ (24 June 2015) 10 <http://investmentpolicyhub.unctad.org/
Publications/Details/133> accessed 1 February 2017. This document discussed the options used by
states in the last few years. Regarding the FET standard, the document has included the option to clarify
the FET standard through an open-ended list of FET obligations, specifying that these obligations can be
formulated in a ‘positive’ as well as in a ‘negative’ way.

83 Article 2 of the UK-Colombia BIT (2014). For full details of the aforementioned BITs, see Annex C. See
also UNCATD, ‘International Investment Agreements Navigator’ <http://investmentpolicyhub.unctad.
org/IlIA/CountryBits/175#iialnnerMenu> accessed 3 February 2017.

84 Article 4 of the Japan-Colombia BIT (2011). See Annex C. See also UNCATD, ‘International Investment
Agreements Navigator’ <http://investmentpolicyhub.unctad.org/lIA/CountryBits/175#iialnnerMenu>
accessed 1 February 2017.

85 OECD, ‘Fair and Equitable Treatment in International Investment Law’ [2004] OECD Working Papers on
International Investment, 2003/2004, 28.

86 OECD, ‘Fair and Equitable Treatment in International Investment Law’ [2004] OECD Working Papers on
International Investment, 2003/2004, 28.

87 OECD, ‘Fair and Equitable Treatment in International Investment Law’ [2004] OECD Working Papers
on International Investment, 2003/2004, 29. The author refers to lan Brownlie who emphasised that
the meaning of the denial of justice is best captured in the Harvard Research Draft on International
Law. The research provides that the denial of justice ‘exists where there is a denial, unwarranted
delay or obstruction of access to courts, gross deficiency in the administration of judicial or remedial
process, failure to provide those guarantees which are generally considered indispensable to the proper
administration of justice or a manifestly unjust judgment. An error of a national court which does not
produce manifest injustice is not a denial of justice.” See Article 9 of the ‘1929 Harvard Research Draft
on the Law of State Responsibility’ (reporter for responsibility of states, E. M. Borchard) [1929] 23
Supplement to the American Journal of International Law, 173.
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signed, but not yet ratified at the time of writing. These include the Comprehensive
Economic and Trade Agreement between Canada and the EU (CETA) (signed in 2016),%
the Transatlantic Investment and Partnership Agreement between EU and the US
(TTIP) (last draft 2015),%° the EU-Vietnam Free Trade Agreement (draft, 2016),° and
the EU-Singapore Free Trade Agreement (draft, 2018).°* These EU agreements provide
an elaborate list of state obligations.®? The list of a state’s obligations is not identical
in the aforementioned agreements. Rather, there are variations in each formulation.

For example, in the CETA the FET standard is addressed in Article 8.10 of the Investment
Chapter.” Article 8.10 (1) contains the following unqualified FET standard:

“Each Party shall accord in its territory to covered investments of the other Party
and to investors with respect to their covered investments fair and equitable
treatment and full protection and security {...).”%*

Further, Article 8.10 (2) specifies the obligations of states under this FET standard:

“A Party breaches the obligation of fair and equitable treatment referenced in
paragraph 1 where a measure or series of measures constitutes:

(a) Denial of justice in criminal, civil or administrative proceedings;

(b) Fundamental breach of due process, including a fundamental breach of
transparency, in judicial and administrative proceedings;

(c) Manifest arbitrariness;

(d) Targeted discrimination on manifestly wrongful grounds, such as gender, race
or religious belief;

(e) Abusive treatment of investors, such as coercion, duress and harassment; or

(f) Abreach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3 of this Article.”%

88 The Comprehensive Trade Economic Agreement (CETA), (signed on 30 October 2016).

89 Transatlantic Investment and Partnership Agreement between the EU and the US (TTIP) (draft text,
12 November 2015). See: <http://trade.ec.europa.eu/doclib/docs/2015/november/tradoc_153955.
pdf> accessed 27 January 2017.

90 The EU-Vietnam Free Trade Agreement, (February 2016) <http://trade.ec.europa.eu/doclib/press/
index.cfm?id=1437> accessed 27 May 2017.

91 The EU - Singapore Free Trade Agreement, (draft, April 2018) <http://trade.ec.europa.eu/doclib/press/
index.cfm?id=961> accessed 12 June 2018.

92 In the context of the TTIP negotiation, the European Commission in a public consultation document on
TTIP in 2014 explained why the FET standard provision has no reference to the minimum standard of
the treatment of aliens under customary international law or to general international law/principles
of international law. The European Commission has provided that the content of the international
minimum standard is unclear and ‘resulted in a wide range of differing arbitral tribunal decisions on
what is or is not covered by customary international law, and has not brought the desired greater clarity
to the definition of the standard. See European Commission, ‘Public consultation on modalities for
investment protection and ISDS in TTIP’ (2014) 5 <http://trade.ec.europa.eu/doclib/docs/2014/march/
tradoc_152280.pdf> accessed 23 February 2017.

93 Comprehensive Economic and Trade Agreement between Canada and the European Union (CETA).

94 Article 8.10 (1) of the Comprehensive Trade Economic Agreement (CETA).

95 Article 8.10 (2) of the Comprehensive Trade Economic Agreement (CETA). In paragraph 3 of Article
8.10 of CETA it is provided that the parties can review the content of the FET standard obligation. This
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Article 8.10 of CETA is an example of an elaborated list of state conduct prohibited
under the FET guarantee.

Other selected EU agreements contain similar lists of state obligations in the FET
standard, with, however, several variations. For example, in the EU-Singapore FTA,
Article 2.4(2)(b) refers to a ‘fundamental breach of due process’ by a party as a possible
violation of the FET standard.®® In the CETA, the same type of host state conduct is
specified with examples of what constitutes a fundamental breach of due process.
Article 8.10(2)(b) of the CETA provides that a ‘fundamental breach of due process,
include(s) a fundamental breach of transparency, in judicial and administrative
proceedings.””” In Article 3(2)(b) of the TTIP, this type of host state conduct is elaborated
even further; the text states that a fundamental breach of due process ‘include(s) a
fundamental breach of transparency and obstacles to effective access to justice, in
judicial and administrative proceedings.’*®

Another important development is that the obligation to respect the legitimate
obligations of an investor has been incorporated in recent EU Agreements. For example,
in the provisions in CETA (Article 8.10(4)), TTIP (Article 3(4)), and the EU-Vietnam FTA
(Article 14(6)), it is provided that legitimate expectations may be taken into account
by tribunals in assessing the FET standard. An example of such a formulation is Article
8.10(4) of CETA, which reads:

“(4) When applying the above fair and equitable treatment obligation, a tribunal
may take into account whether a Party made a specific representation to an
investor to induce a covered investment, that created a legitimate expectation,
and upon which the investor relied in deciding to make or maintain the covered
investment, but that the Party subsequently frustrated.”*®

The provision specifies that a tribunal ‘may’ consider a legitimate expectation of an
investor in evaluating the FET, providing a ‘significant margin of appreciation with
regard to the relevance of legitimate expectations.*?° Article 8.10(4) of CETA underlines
that only a specific legitimate expectation can be taken into account by tribunals, but
only if such a specific expectation was based on a concrete representation made by
the state, which was directed to the investor to induce an investment and upon which
the investor relied.

mechanism is further discussed in 3.3.5.

96 Article 2.4(2)(b) of The EU — Singapore Free Trade Agreement, (April 2018).

97 Article 8.10(2)(b) of the Comprehensive Economic and Trade Agreement (CETA) (2016).

98 Transatlantic Trade and Investment Partnership (TTIP), Chapter 2: Investment, Article 3 (2)(b): Treatment
of Investors and of Covered Investments (draft text, September 2015).

99 Article 8.10 of the Comprehensive Economic and Trade Agreement between Canada and the European
Union (CETA) (2016).

100 U. Kriebaum, FET and Expropriation in the Comprehensive Economic Trade Agreement between the
European Union and Canada (CETA), Transnational Dispute Management,1, Vol. 13 (March 2016) 20.
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The legal implications of the legitimate expectations concept in the abovementioned
EU agreements in the context of the state’s right to regulate will be elaborated in
Chapter 7.

Overall, in comparison with the examples of the BITs discussed earlier in this section,
EU agreements are more consistent in the formulation of the FET standard, which
is based on an exhaustive list of forms of unacceptable conduct that can result in a
violation of the FET standard. This can be explained by the ambition of the European
Commission, which represents the interests of the EU, to include a ‘closed text which
defines precisely the standard of treatment, without leaving unwelcome discretion
to the Members of the Tribunal./*°* Overall, many of the state’s obligations included
in the list of new European IIA FET standard formulations can be traced back to
investment jurisprudence. As Reinisch observed, the list approach to FET, incorporated
by CETA, constitutes an example of the ‘potential feedback between treaty-makers
and investment tribunals.”*?? This point will be further investigated in Chapter 7.

Several agreements have also included statements specifying that the FET standard
does not include a stabilisation obligation.!® These types of clarification provide
additional information regarding the scope of the FET standard. For example, several
states have included in the FET provision that the FET standard does not preclude the
state from changing its legislation, or that the FET standard does not encompass a
stabilisation obligation.’** The BIT between France-Colombia (2014) is an example of
such statements. Article 4(1) provides that:

“[Flor greater certainty, the obligation to provide fair and equitable treatment
includes, inter alia: a) the obligation not to deny justice in civil, criminal or
administrative proceedings in accordance with the principle of due process, b) the
obligation to act in a transparent, non-discriminatory and non-arbitrary way with
respect to investors of the other Contracting Party and their investments.

This treatment should be consistent with the principles of predictability and the
consideration of the legitimate expectations of investors. The determination of a
violation of other provisions of the Agreement or other international agreements

101 European Commission, ‘Investment Provisions in the EU-Canada Free Trade Agreement (CETA)’ (Press
Release, February 2016) 2 <http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.
pdf> accessed 22 January 2017.

102 A. Reinisch, The Likely Content of Future EU Investment Agreements in: Marc Bungenberg, J6rn Griebel,
Stephan Hobe, August Reinisch (Eds.) International Investment Law: A Handbook (Hart Publishing,
2015) 1894.

103 A stablisation obligation or a stabilisation clause is sometimes included in investment contracts between
an investor and a host state. The stabilisation clause can take different forms. One such form is the so-
called ‘freezing clause’ that implies that the law has remain unchanged, frozen, for the duration of the
contract. See: A. Shemberg ‘Stabilization Clauses and Human Rights’, A research project conducted for IFC
and the United Nations Special Representative of the Secretary-General on Business and Human Rights,
(IFC, 27 May, 2009) <http://www.ifc.org/wps/wcm/connect/9feb5b00488555eab8c4fab6ab6515bb18/
Stabilization%2BPaper.pdf?MOD=AJPERES> accessed on 10 June 2018.

104 Article 4 (2) of the Japan-Colombia BIT, signed in 2011. See Annex D. See also UNCATD,
‘International Investment Agreements Navigator’ <http://investmentpolicyhub.unctad.org/IIA/
CountryBits/175#iialnnerMenu> accessed 2 December 2016; Article 4 of the France-Colombia BIT
(2014). Note that this is an unofficial translation by the author.
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does not imply that this standard has been violated. It should also be understood
that the obligation to provide fair and equitable treatment does not include a
stabilization clause or prevents its legislation from being changed according to
this paragraph.”%

The France-Colombia BIT (2014) emphasises that the FET standard does not imply a
stabilisation clause and that states are not precluded from changing their laws in the
context of the FET standard. Useful guidance as to what one of the contracting states
implies by this paragraph is the position paper of the French government published
in 2015.1% Although this document is a proposal addressed to the EU Commission,
it nevertheless expresses the position of the French authorities in which it clarifies
that the FET standard should not be interpreted in a way that will prevent states
from changing or adopting new laws and regulations. This document provides that
‘investors cannot expect that laws will remain unchanged and that they cannot rely
on the concept of legitimate expectations to challenge a mere change in the law, even
if such a change has caused a significant loss or profit.”*?’ It further explains that the
FET standard and specifically the legitimate expectations of an investor should not be
interpreted as a stabilisation clause that would ‘undermine the state’s right to regulate
and to implement legitimate public policies.’*%®

In addition to the paragraph that clarifies that the FET standard is not a stabilisation
clause, the FET standard provision in the France-Colombia BIT, i.e. Article 4(1) of
this treaty, also provides that the contracting states have an obligation to act in
a ‘transparent, non-arbitrary and a non-discriminatory manner’. Article 4(1) of
France-Colombia BIT also mentions the principle of predictability and the legitimate
expectations of the investor.

To summarise this subsection, states have clarified the FET standard in their llAs by
providing additional content to this standard. Generally, these treaties have included
a list of state obligations in the FET standard with the intention being to limit an
interpretation of the scope of the FET standard that could potentially impinge on their
right to regulate.'® In addition to the list of state obligations, the treaty drafters in

105 Article 4 of the France-Colombia BIT (2014). Note that this is an unofficial translation by the author, see
Annex C.

106 French proposal to the European Commission, ‘Towards a new way to settle disputes between states
and investors’ (2015) 3 <http://www.diplomatie.gouv.fr/fr/IMG/pdf/20150530_isds_papier_eng_vf_
cle09912d.pdf> accessed 12 September 2018.

107 French proposal to the European Commission, ‘Towards a new way to settle disputes between states
and investors’ (2015) 3.

108 French proposal to the European Commission, ‘Towards a new way to settle disputes between states
and investors’ (2015) 3.

109 European Commission, ‘Investment in TTIP and Beyond: The Path for Reform: Enhancing the Right to
Regulate and Moving from Current Ad Hoc Arbitration Towards an Investment Court’ [2015] European
Commission Concept Paper <http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF>
accessed 21 January 2017. The Commission expressed its position regarding the FET standard by
explaining that ‘[f]lair and equitable treatment is defined through a clear, closed text which defines
precisely the content of the standard without leaving unwelcome discretion to arbitrators.” See also
E. De Brabandere, ‘States’ Reassertion of Control over International Investment Law — (Re)Defining “Fair
and Equitable Treatment” and “Indirect Expropriation”” in A. Kulick (ed.), States’ Reassertion of Control
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several lIAs have included statements specifying that states are not precluded from
changing their laws in the context of the FET standard.

3.3.4 llAs in which the preamble provides a reference to the FET standard

This category focuses on IlAs that include a reference to the FET standard in their
preamble, in addition to the substantive FET standard provision. The preamble plays
an important role in the interpretation of the FET standard by tribunals.®® This is
further addressed in Chapter 4 of this study.!**

Two types of references to the FET standard in the preamble have been detected
in the course of the present survey. First, several treaties refer to fair and equitable
treatment in the preamble, emphasising the desirability of affording the FET standard
to investments. Secondly, in the preambles of a number of llAs, references to stable
frameworks for investments, as well as FET guarantees, are made.

With regard to the first sub-category, the Netherlands-Egypt BIT (1998) constitutes a
suitable example. The preamble to this treaty states that ‘[r]ecognizing that agreement
upon the treatment to be accorded to such investments will stimulate the flow of
capital and technology and the economic development of the Contracting Parties and
that fair and equitable treatment is desirable.’!2

This type of reference has typically intensified the importance of the FET standard as
interpreted by the tribunals.** The UNCTAD report asserts that preambles that include
the FET standard among the goals of the treaty in combination with an unqualified FET
standard provision signals to tribunals that they should concentrate primarily on the
investor’s rights, rather than adopting a balancing approach in the assessment of the
host state’s right to regulate vis-a-vis the treatment of investors.'*

The second sub-category includes a formulation that incorporates a reference to the
stability of the legal framework and can best be illustrated by the US-Argentina BIT

over International Investment Agreements and International Investment Treaty Dispute Settlement
(Cambridge University Press, 2016) 6-8.

110 See A. Newcombe & L. Paradell, Law and Practice of Investment Treaties: Standards of Treatment
(Kluwer Law International, 2009) 266, who underline the increasing role of the preamble in the FET
standard’s interpretation.

111 See Chapter 4, section 4.2 on the Interpretation of the FET standard under the General Rules of Treaty
Interpretation.

112 Netherlands-Egypt BIT (1998); the same formulation is employed in the NL-Czech Republic BIT (1991);
Netherlands-Ecuador BIT (1999); Netherlands-Argentina BIT (1992); and the Netherlands-Mexico BIT
(1998). For full details on the aforementioned BITs, see Annex C.

113 Ininterpreting the FET standard, numerous FET tribunals have considered the context and the objective
of the treaty, according to Article 31 of the Vienna Convention on the Law of Treaties. To this end,
reference to the FET in the preamble in combination with the treaty’s objective to promote investments
has been interpreted broadly by some tribunals, covering all types of unfair state conduct. For a further
elaboration and examples, see Chapter 4, sections 4.2.2-4.2.3.

114 UNCTAD, ‘Fair and Equitable Treatment: UNCTAD Series on International Investment Agreements II’
(New York, 2012) 105.
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(1994), which was the applicable treaty in numerous arbitral decisions.'*> The US-
Argentina BIT (1994) provides that the parties to the Treaty agree that ‘[f]air and
equitable treatment of investment is desirable in order to maintain a stable framework
for investment and maximum effective use of economic resources.’**¢

As will be assessed in the analysis of investment cases in Chapter 5, this type of
formulation has contributed to the interpretation of the FET standard as an obligation
to provide a stable and predictable legal and business framework for investments.**’

In interpreting the FET standard, tribunals have relied on the preamble to provide
content to the FET standard in the context and the object of the investment treaty.
Therefore, even though preambles are not intended to create legal obligations beyond
the substantive provisions, ‘the presence of the FET in the preamble inspires the general
tone and philosophy of the treaty’!!® With regard to the FET standard, which is often
defined or formulated in an open manner, the treaty objectives, e.g. the investment
protection provided in some treaties’ preambles, have led tribunals in some cases to
provide broad interpretations of the FET obligation guaranteed to investors.!* A further
elaboration of this issue is provided in Chapter 4, section 4.2 where the interpretation
and application of the FET standard employed by tribunals is discussed.

3.3.5 1lAs’ additional agreement of the parties on the interpretation of the FET
standard

(a) Joint interpretative instrument clarifying the intent of the treaty parties

In order to further clarify the intent of the contracting parties at the time of the
conclusion of the treaty, several instruments can be used. ‘Joint instruments that are
agreed by all parties to the treaty’ may include side agreements, protocols and an
exchange of letters, amongst others.'?® An example of a joint instrument is CETA’s Joint
Interpretative Instrument (Instrument) that has been adopted alongside the CETA.!#

115 See CMS Gas Transmission Co. v. The Argentine Republic, ICSID Case No. ARB/01/8 Award (12 May 2005);
Enron v. Argentina, ICSID Case No. ARB/01/3, Award (22 May 2007). In both cases the US-Argentina BIT
was employed and in both cases the tribunals interpreted the FET standard as an obligation to provide
a stable framework for investments.

116 The US-Argentina BIT (1994). The same formulation is employed in the US-Czech Republic BIT (1992);
the US-Ukraine BIT (1996); and the US-Ecuador BIT (1997).

117 The ‘stability and predictability of the legal framework’ has emerged as an element of the FET standard,
primarily through the interpretation of the preambles by several tribunals, mostly attributed to US BITs.
See Chapter 5.3.3.

118 1. Tudor, Fair and Equitable Treatment Standard in the International Law on Foreign Investment (Oxford
University Press, 2008) 21.

119 1. Tudor, Fair and Equitable Treatment Standard in the International Law on Foreign Investment (Oxford
University Press, 2008) 21.

120 K. Gordon & J. Pohl, ‘Investment Treaties over Time: Treaty Practice and Interpretation in a Changing
World’ (2015) OECD Working Papers on International Investment 2015/02, 25 <http://www.oecd.org/
investment/investment-policy/WP-2015-02.pdf> accessed 17 March 2017.

121 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016).
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This Instrument has the objective of providing a ‘clear’ statement by the contracting
states regarding their intentions concerning CETA provisions in the ‘sense of Article 31
of the Vienna Convention of the Law of the Treaties’ (VCLT).*?? This instrument is binding
and has to be taken into account by future tribunals in interpreting the provisions of
the CETA.12 It has been noted that the Instrument contains very general statements,
which primarily replicate already existing provisions of the CETA.?* The content of the
Instrument pertinent to the FET standard is addressed in the subsequent paragraphs.

As a starting point, the Instrument specifies that its particular goal is to clarify several
CETA provisions that have been the ‘object of public debate and concerns.”**® These
themes include the ‘impact of CETA on the ability of governments to regulate in the
public interest;’ the ‘provisions on investment protection and dispute resolution;’ as
well as ‘sustainable development, labour rights and environmental protection./1%®

With regard to the FET standard, the Instrument includes a somewhat general
elaboration in section 6 on Investment Protection. It specifies that ‘governments may
change their laws, regardless of whether this may negatively affect an investment
or investor’s expectations of profits./!?” As discussed in Chapter 2.3.2 on the right to
regulate in llAs, a similar formulation is included in Article 8.9(2) of the CETA that
elaborated on investment protection and regulatory measures.

122 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) preamble (c), 4. See Article 31(2)b of the Vienna Convention on the Law
of Treaties (with Annexes)(adopted 23 May 1969, entered into force 27 January 1980) U.N.T.S 311, vol.
1155.

123 Centre for European Policy Studies (CEPS), ‘CETA’s Signature: 38 Statements, a Joint Interpretative
Instrument and an Uncertain Future’ (CEPS, Monday 31 October 2016) <https://www.ceps.eu/
publications/ceta%E2%80%99s-signature-38-statements-joint-interpretative-instrument-and-
uncertain-future> accessed 12 June 2018. The paper specifies that the CETA instrument is a ‘legally
binding document according to Article 31 of VCLT (as confirmed in the Instrument and several
statements of the Council) and will need to be taken into account by the Parties and members of the
agreement’s Investment Tribunals during dispute settlement procedures.’

124 Centre for European Policy Studies (CEPS), ‘CETA’s Signature: 38 Statements, a Joint Interpretative
Instrument and an Uncertain Future’ (CEPS, Monday 31 October 2016). The CEPS publication states that
none of the elements discussed in the Joint Instrument are ‘revolutionary and they were already quite
clear from a reading of CETA’s text.” The same point is made in S. Lestor, ‘Interpreting the CETA Joint
Interpretative Instrument’ (IEL and Policy Blog, 1 November 2016) <http://worldtradelaw.typepad.
com/ielpblog/2016/11/the-ceta-joint-interpretative-instrument.html> accessed 27 February 2017. In
this publication, the author compares the elements provided in the Joint Instrument with the actual
provisions of CETA, which in many instances seem to be very similar, thereby adding little to the already
existing text of CETA.

125 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) 3.

126 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) 3.

127 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) 5.
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Furthermore, section 6 on Investment Protection states that the contracting states
are ‘committed to review regularly the content of the obligation to provide fair and
equitable treatment./!?® This mechanism has been included in the CETA in order to
ensure that the FET standard will ‘not be interpreted in a broader manner than they [the
contracting states] intended.”*?° In the subsequent sentence, the Instrument mentions
the possibility for the contracting states to issue binding Notes of Interpretation. The
purpose of both of the aforementioned mechanisms is for Canada, the European
Union and its Member States ‘to avoid and correct any misinterpretation of CETA by
Tribunals.13° The elaboration of the possibility to issue a binding interpretation in the
context of CETA is presented in the following paragraph, where the decisions by treaty
organs concerning llAs are discussed.

(b) Decisions of a treaty organ on the interpretation of the FET standard

Under international law, the parties have ‘competence to interpret a treaty, but this
is subject to the operation of other legal rules/**! The treaty may confer competence
on tribunals to interpret the treaty, as has been done in many IlAs which delegate the
power to decide on investment disputes between states and investors.!3?

In several llAs, treaty parties have found it useful to institutionalise their competence
to interpret the FET standard through empowering a treaty organ usually composed
of the treaty parties’ representatives. Article 2001(2) of NAFTA establishing the FTC
is an example of a mechanism that institutionalises the decision of a treaty organ on
the interpretation of the FET standard. According to Article 2001(2) of the NAFTA,
the FTC has the authority to ‘(a) supervise the implementation of this agreement;
(b) oversee its further elaboration; (c) resolve disputes that may arise regarding its
interpretation or application.”*** In 2001, the FTC, the body comprised of ‘cabinet-level
representatives’ of the NAFTA parties, issued the NAFTA FTC Notes of Interpretation
on Certain Provisions of Chapter 11.1%

The issuing of the FTC Notes may give rise to questions regarding the role of states
in monitoring the application of core investment protection standards, such as the
FET. As explained in section 3.3.2, the legal status of the Notes was questioned by the
Pope&Tabot v. Canada tribunal when the Notes had already been issued.’**As Roberts

128 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) 5.

129 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) 5.

130 Council of the European Union, ‘Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member States’ 13541/16
(Brussels, 27 October 2016) section 6 (e).

131 J. Crawford, Brownlie’s Principles of Public International Law: 8" Edition, (Oxford, 2008) 378.

132 A. Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States’ [2010]
104(2) American Journal of International Law, 180.

133 Article 2001(2) of the NAFTA.

134 See Article 2001 of the NAFTA entitled ‘Free Trade Commission’.

135 See Pope & Tabot v. Canada [2002] UNCITRAL Arbitration, Award in Respect of Damages (31 May 2002).
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has argued, the issue of the ‘legitimacy’ of the FTC’s interpretation ‘represents a specific
manifestation of a more systematic (though less discussed) issue about the role states
should play in the interpretation of treaties like human rights and investment treaties
that create directly enforceable rights for non-state actors.’**® Roberts discusses the
ways as to how an ‘interpretative balance of power’ can be attained amongst treaty
parties and tribunals in order to ‘promote more legitimate and sustainable investment
treaty interpretations.”**” She proposes that a dialogue should be held on interpreting
investment treaties between treaty parties and tribunals through ‘subsequent
agreements and practice of the Vienna Convention.** To this end, the interpretations
adopted by treaty parties through subsequent agreements in order to be perceived by
tribunals as being persuasive and relevant should be based on a combination of their
‘reasonableness’ and ‘timing.**°

The FTC Notes is not a unique instrument, as there are other examples of IlAs and
other agreements such as those regulating trade,* which contain the embedded
competence of the contracting parties to issue a binding interpretation of the
provisions of an IIA.**! The FTC Notes is one example of a mechanism to clarify the FET
standard that emerged from this research. However, according to the OECD reports,
more and more states include in their treaties various tools that may influence the
interpretation of the provisions or a specific provision of an 11A.**2 The European

136 A. Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States’ [2010]
104(2) American Journal of International Law, 181.

137 A. Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States’ [2010]
104(2) American Journal of International Law, 181.

138 A. Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States’ [2010]
104(2) American Journal of International Law, 215.

139 A. Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States’ [2010]
104(2) American Journal of International Law, 209.

140 See Article IX(2) of the WTO Agreement that provides the ultimate decision to adopt an interpretation
of the Agreement by a majority of the members states. Article I1X(2) provides: 2. The Ministerial
Conference and the General Council shall have the exclusive authority to adopt interpretations of this
Agreement and of the Multilateral Trade Agreements. In the case of an interpretation of a Multilateral
Trade Agreement in Annex 1, they shall exercise their authority on the basis of a recommendation by
the Council overseeing the functioning of that Agreement. The decision to adopt an interpretation
shall be taken by a three-fourths majority of the Members.” The Marrakesh Agreement establishing the
World Trade Organization, concluded in Marrakesh on 15 April 1994, entry into force (1 January 1995).
See: <https://www.wto.org/english/docs_e/legal_e/04-wto_e.htm#articlelX> accessed 15 June 2018.

141 Article 10.22(3) of the Dominican Republic-Central America FTA (CAFTA-DR), which provides that ‘A
decision of the Commission declaring its interpretation of a provision of this Agreement under Article
19.1.3(c) (The Free Trade Commission) shall be binding on a tribunal established under this Section, and
any decision or award issued by the tribunal must be consistent with that decision.’ See also Article 832
(1) of the Canada-Colombia FTA (15 August 2011) which provides that ‘[a] Tribunal established under
this Section shall decide the issues in dispute in accordance with this Agreement and applicable rules of
international law. An interpretation by the Commission of a provision of this Agreement shall be binding
on a Tribunal established under this Section, and any award or other ruling under this Section shall be
consistent with the interpretation.” See also Article 18(2) of the China-Canada BIT (2014) Article 18(2)
which states that ‘[flurther to consultations under this Article, the Contracting Parties may take any
action as they may jointly decide, including making and adopting rules supplementing the applicable
arbitral rules under Part C of this Agreement and issuing binding interpretations of this Agreement.’

142 D. Gaukrodger, ‘The Legal Framework Applicable to Joint Interpretative Agreements of Investment
Treaties’ (2016) OECD Working Papers on International Investment 2016/01, 5. This paper states
that ‘[p]rovisions expressly contemplating the subsequent agreement of treaty parties on binding
interpretations were initially introduced in NAFTA. Now (...) they have recently been included in an
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Commission has also stated that it is planning to incorporate provisions in new EU
agreements to be negotiated that will ‘allow states to maintain control over how the
investment provisions are being interpreted.’*** CETA is a freshly signed new type of EU
agreement where the latter ambition of the European Commission has been realised.
The CETA includes an instrument, which is comparable to the NAFTA Notes, a built-in
treaty mechanism that allows the parties to determine particular aspects of treaty
interpretation.

Article 8.10(3) of the CETA, which regulates the FET standard, introduces the possibility
for the contracting states to review the content of the FET standard at the request of
one of the contracting parties to the agreement.**

To exemplify, Article 8.10(3) of the CETA provides that:

“The Parties shall regularly, or upon request of a Party, review the content of the
obligation to provide fair and equitable treatment. The Committee on Services
and Investment, established under Article 26.2.1(b) (Specialised committees),
may develop recommendations in this regard and submit them to the CETA Joint
Committee for decision.”*%

The recommendations for a revision of the content of the FET standard can be
developed by the Committee on Services and Investment and then submitted to the
CETA Joint Committee for a decision. In accordance with Article 26.1(1), the CETA Joint
Committee includes ‘representatives of the European Union and representatives of
Canada.”**® The main tasks of the CETA Joint Committee, according to Article 26(4),
are to:

“(a) supervise and facilitate the implementation and application of this Agreement
and further its general aims;

(b) supervise the work of all specialised committees and other bodies established
under this Agreement (...)"*¥’

increasing range of treaties.” Also see: K. Gordon & J. Pohl, ‘Investment Treaties over Time: Treaty
Practice and Interpretation in a Changing World’ (2015) OECD Working Papers on International
Investment 2015/02, 25. The report provides ‘[G]overnments appear to be providing more extensive
guidance on how arbitrations are to be conducted <http://www.oecd.org/investment/investment-
policy/WP-2015-02.pdf> accessed 10 June 2018.

143 European Commission, ‘Fact Sheet on Investment Protection and Investor-to-State Dispute Settlement
in EU Agreements’ (Fact Sheet, November 2013) 2.

144 Article 8.10(3) of the CETA (2016). The same mechanism can also be found in the EU-Vietnam FTA in
Article 14(3), which provides that ‘treatment not listed in paragraph 2 can also constitute a breach
of fair and equitable treatment where the Parties have so agreed in accordance with the procedures
provided in Article X.6 (Amendments).” See the Draft EU-Vietnam FTA ‘Agreed texts of January 2016.

145 Article 8.31(3) of the CETA (2016).

146 Article 26(1) of the CETA (2016).

147 Article 26(4) of the CETA (2016).
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Article 8.10(3) of the CETA that provides for a review of the FET standard is closely
linked to another provision of the CETA that concerns the possibility to adopt binding
interpretations. Article 8.31(3) of CETA states that:

“Where serious concerns arise as regards matters of interpretation that may
affect investment, the Committee on Services and Investment may, pursuant to
Article 8.44.3(a)'*®, recommend to the CETA Joint Committee the adoption of
interpretations of this Agreement. An interpretation adopted by the CETA Joint
Committee shall be binding on a Tribunal established under this Section. The
CETA Joint Committee may decide that an interpretation shall have binding effect
from a specific date.”*#°

The mechanism envisioned in Article 8.10(3) of the CETA is applicable to a review of the
FET standard. Article 8.31(3) provides for the possibility to adopt binding interpretations
of the provisions of the Agreement. It means that the Committee on Services and
Investment may recommend an interpretation of the FET standard to the CETA Joint
Committee. According to Article 8.31(3), the ‘CETA Joint Committee may decide that
an interpretation shall have binding effect from a specific date.” Some commentators
have observed that such specifications may imply that the interpretation of a certain
provision may be issued with ‘retroactive effect.’**°

In both provisions, two treaty organs —the Committee on Services and Investment and
the CETA Joint Committee — composed of representatives of the EU and Canada have
the authority to propose a review of the FET standard and to make interpretations of
the provisions of the CETA that are subsequently binding on tribunals.

To sum up, the NAFTA and CETA are examples of agreements that have incorporated
built-in treaty mechanisms allowing the treaty organs to issue binding interpretations.
As indicated by the OECD reports, states are increasingly using different legal means at
their disposal; they institutionalise their competence to issue binding interpretations
through establishing treaty bodies with the aim of reinforcing their interpretation and
development of substantive provisions.'>! The reason for this, as was explained by the
contracting states to the CETA™? (similar to the states parties to the NAFTA), is that

148 Article 8.44(3)(a) of the CETA (2016). Article 8.44 (3)(a) provides ‘The Committee on Services and
Investment may, on agreement of the Parties, and after completion of their respective internal
requirements and procedures: (a) recommend to the CETA Joint Committee the adoption of
interpretations of this Agreement pursuant to Article 8.31.3”

149 Article 8.31(3) of the CETA (2016).

150 N. Lavranos, ‘How the European Commission and the EU Member States are Reasserting Their Control
over Their Investment Treaties and ISDS Rules; in A. Kulick, European Commission and the EU Member
States, Reassertion of Control over the Investment Treaty Regime (Cambridge University Press, 2016)
313.

151 D. Gaukrodger, ‘The Legal Framework Applicable to Joint Interpretative Agreements of Investment
Treaties’ (2016) OECD Working Papers on International Investment 2016/01, 5; K. Gordon & J. Pohl,
‘Investment Treaties over Time: Treaty Practice and Interpretation in a Changing World’ (2015) OECD
Working Papers on International Investment 2015/02, 25.

152 L. Jonson, L. Sachs & J. Coleman, ‘International Investment Agreements, 2014: A Review of Trends and
New Approaches’ in A. K. Bjorklund (ed.), Yearbook on International Investment Law and Policy 2014-
2015 (Oxford University Press, 2016) 20.
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states are concerned about ‘preserving their freedom to regulate without incurring
liability.*>

3.4 SUMMARY OF THE CHAPTER AND INTERIM CONCLUSIONS

The text of IIA FET standard provisions is the legal basis for decisions of arbitrators
on FET claims. This section contains the results of the analysis of the FET standard
provisions contained in the IlAs selected for this study (all of them were ratified
between 1960 and 2016, see Annex A). Based on the assessment of the FET standard
provisions of the selected IlAs, the following categories have been identified: (1) FET
standard provisions formulated as unqualified treaty standards; (2) llAs in which the
FET standard provision includes a reference to a norm of unwritten international law,
e.g. (a) customary international law; (b) general international law, and/or (c) principles
of international law; (3) llAs in which the FET standard provision is qualified with
additional content; (4) 1lAs in which the preamble provides a reference to the FET
standard; and (5) IlAs with (a) a joint interpretative instrument clarifying the intent
of the parties to the treaty and/or (b) one or more decisions by a treaty organ on the
interpretation of the FET standard.

Consistent with the research results of other studies, e.g. UNCTAD that included a
large sample of IlAs, the present survey results demonstrate that most IlAs, 46 out
of the total number of 89 IlAs,*** have been concisely formulated as self-standing
clauses. There are 13 IIAs where the FET standard has incorporated a reference to the
minimum standard of the treatment of aliens under customary international law. They
seem to have followed the NAFTA formulation clarified in the context of the FTC Notes
of Interpretation. Furthermore, the states, which were party to 21 IlAs, have chosen to
include an FET standard provision that makes reference to general international law in
or principles of international law.

This survey demonstrates that new developments in the drafting of the IIA FET standard
have taken place. Since recently, a new category of IIA FET standard provisions has seen
the light of day, i.e. FET standard provisions which include a list of state obligations or
a further clarification of the FET standard. In 12 llAs in this survey, the states have
opted for more elaborate language in the text of the treaty with regard to what
amounts to a violation of the FET standard by including either an exhaustive or a non-
exhaustive list of a state’s unacceptable conduct. European agreements — such as the
CETA, the EU-Vietnam FTA, the EU-Singapore FTA, the TTIP — have included a closed
list approach, indicating their intention to clarify the FET standard’s application on the
basis of a number of state obligations. These include, for example, the obligations to
avoid a fundamental breach of due process and manifest arbitrariness. In addition to
the inclusion of a list of state obligations under IIA FET standard provisions, several
agreements, e.g. the Colombia-France BIT, have also clarified that the FET standard

153 F. Jadeau and F. Gélinas, ‘CETA’s Definition of the Fair and Equitable Treatment Standard: Toward a
Guided and Constrained Interpretation’ [2016] 13(1) Transnational Dispute Management, 13.
154 See Annex A (80 BITs) and Annex B (9 regional agreements).
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does not preclude the state from being able to change its legislation or that the FET
standard does not encompass a stabilisation clause.

There are also several llAs that include a combination approach between category
2 and 3. The France-Colombia BIT is an example of such a combined approach that
includes a reference to international law and a list of host state obligations.

It is noticeable that an increasing number of states have moved towards specifying
the FET standard in their IlAs. This trend is supported by the UNCTAD research that
shows that a growing number of countries and regions are reviewing their I1As.'>®
This revision includes a clarification of the FET standard provisions in states’ lIAs that
a group of states have attempted to clarify, alongside other substantive investment
protection clauses.'*®

Furthermore, as follows from the above survey, 11 IIAs have included additional
agreements on the interpretation of the FET standard. In EU agreements, NAFTA and
several BITs the treaty parties have found it useful to institutionalise their competence
to interpret the FET standard through empowering a treaty organ usually composed
of treaty parties’ own representatives. These treaty organs can issue an interpretation
of the FET standard or, as exemplified by CETA, can review the content of the FET
standard.

155 UNCATD, ‘World Investment Report’ (2015) 108. The report provides that ‘[a]t least 50 countries or
regions are currently revising or have recently revised their model IlAs. This trend is not limited to
a specific group of countries or regions but includes at least 12 African countries, 10 countries from
Europe and North America, 8 Latin American countries, 7 Asian countries and 6 economies in transition.
In addition, at least 4 regional organizations have reviewed or are reviewing their models.” <http://
unctad.org/en/pages/PublicationWebflyer.aspx?publicationid=1245> accessed 10 June 2018.

156 E. De Brabandere, ‘States’ Reassertion of Control over International Investment Law — (Re)Defining “Fair
and Equitable Treatment” and “Indirect Expropriation”” in A. Kulick (ed.), States’ Reassertion of Control
over International Investment Agreements and International Investment Treaty Dispute Settlement
(Cambridge University Press, 2016) 8-9.
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CHAPTER 4

INVESTMENT JURISPRUDENCE ON THE FET
STANDARD AND THE RIGHT TO REGULATE:
A GENERAL OVERVIEW

4.1 INTRODUCTION

For a long time, the FET standard was not interpreted and applied by investment
tribunals. As was so eloquently stated by Schreuer, the ‘FET standard has existed as a
sleeping beauty for about 50 years tucked away in a number of documents, but was
rarely, if ever, kissed awake.”* Since the early 2000s, the FET standard has been invoked
by investors and applied by tribunals in almost all investment cases.?

In understanding the development of FET jurisprudence, several factors are worth
outlining.

Firstly, as dealt with in Chapter 3, llAs, and BITs in particular, include a broad range of
different formulations of the FET standard. Chapter 3 provides examples of different IIA
FET standard formulations. A predominant number of these FET standard provisions
that are currently being interpreted and applied by tribunals contain unqualified, open
definitions of the FET standard.?

1 C. Schreuer, ‘Fair and Equitable Treatment in Investment Treaty Law: Introduction’ in F. Ortino and
others (eds.) Investment Treaty Law: Current Issues Il (British Institute of International and Comparative
Law, 2007) 92.

2 See D. Gaukrodger, ‘Addressing the Balance of Interests in Investment Treaties’ (2017) OECD Working
Papers on International Investment 2017/03, 5, <http://dx.doi.org/10.1787/0a62034b-en> accessed
15 June 2018. The report provides that the ‘FET has leapt to prominence in the last 15 years as the
principal ground of liability at issue in many if not most investment treaty arbitration claims.” See
UNCTAD ‘World Investment Report 2016’ (2016) 107. The report provides that ‘in the decisions holding
the state liable, tribunals most frequently found breaches of the fair and equitable treatment (...).” See
also: R. Dolzer and C. Schreuer, Principles of International Investment Law (1st edn, Oxford University
Press, 2008) 119 they argues that ‘[i]t is only since 2000, the first significant cases being Metalclad
and Maffenzi, that investment tribunals haven given content to the meaning of the standard and have
applied it to a broad range of circumstances.” See also Metalclad Corporation v. The United Mexican
States, ICSID Case No. ARB(AF)/97/1 Award (30 August 2000) and Emilio Agustin Maffezini v. The
Kingdom of Spain, 1CSID Case No. ARB/97/7 Award (13 November 2000).

3 A large number of IlAs with self-standing or unqualified formulations originated in the majority of all
11As that were negotiated between the 1990s and the 2000s. Therefore, the unqualified FET standard
provisions continue to dominate in comparison with other FET standard formulations. The present
survey indicates that unqualified FET standard provisions have been the most prevalent choice for the
FET standard formulation in IlAs, as this type of formulation has been adopted in 46 out of 89 IlAs. This
is in accordance with the UNCTAD research conclusions, which include a more representative sample of
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Secondly, due to the openness of the FET standard, many investment tribunals,
especially in the early 2000s, were left with the task of providing meaning to the
concept of fair and equitable treatment under an applicable IIA.* In describing this
development, Schill has noted:

“Arbitral tribunals emerge as important rule-makers in international investment
law. Their function is not restricted to applying pre-existing rules and principles
to the facts of a case, but extends to developing the existing principles into more
precise rules and standards of conduct.”®

Tribunals have developed the FET standard by providing various interpretations.®
In several FET decisions, some tribunals — especially early ones (decided between
2000-2005) — focused primarily on the interests of the investor. Other tribunals broadly
defined the FET standard, encompassing a wide range of unlawful conduct by the
state. Several other decisions have provided more balanced interpretations of the FET
standard, taking into account the interests and circumstances of the host state.” This
Chapter will elaborate on the ways in which tribunals have interpreted this standard.

Thirdly, at the present time, divergences between the tribunals’ interpretations of
the FET standard are less apparent. In their decisions tribunals have moved towards
defining the FET standard by ‘breaking it down (...) into several concrete principles.’®
The most frequently cited principles include: due process and procedural rights,
the protection of the legitimate expectations of the investor, and the prohibition of
arbitrary and discriminatory treatment of the investor. The current analysis of the
FET standard in relation to the right to regulate considers several of these principles,
including, for example, the protection of the legitimate expectations of the investor,
the prohibition of discriminatory treatment that are analysed in detail in Chapters 5
and Chapters 6.

Fourthly, with the growth of investment decisions involving the FET standard, the
balance between host states’ right to regulate and the right of investors has become

1,456 1IAs, amongst which 1,132 IlAs included unqualified FET standard provisions in their treaties. See
UNCTAD, ‘lIA Mapping Project, 2013-2014. This information was obtained on 25 August 2016 <http://
investmentpolicyhub.unctad.org/IIA/mappedContent> accessed 12 June 2018.

4 As has been indicated in Chapter 3, the phrasing of these autonomous provisions is of a general

character that does not define what unfair and inequitable treatment is composed of. See: C. Bucheler,

Proportionality in Investor-State Arbitration (Oxford University Press, 2015) 182, who has also pointed

to the generality of FET provisions.

S. Schill, The Multilateralization of International Investment Law (Cambridge University Press, 2009) 275.

6 R. Dolzer and C. Schreuer, Principles of International Investment Law (2" edn, Oxford University
Press, 2012) 163. The example of different interpretations regarding the FET standard is based on the
example of certain tribunals, e.g. NAFTA, that interpret the FET standard in accordance with customary
international law, and other tribunals that interpret the FET standard ‘autonomously on the basis of
their respective wording.’

7 Thisconvergence between the interpretations of tribunals is especially evident in the early development
of legitimate expectations as a key element of the FET standard. This concept is further explained in
Chapter 5.

8 T. Gazzini, Interpretation of International Investment Treaties (Hart Publishing, 2016) 98.
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a key issue entering academic and practical discussions on the FET standard.® As has
been identified in Chapter 2, the right to regulate has come to the forefront in several
I1As, investment cases on the FET standard, and some of the academic literature on
the subject. In deciding on a claim concerning a violation of the FET standard, tribunals
refer to the state’s right to regulate on a recurring basis. In other words, the assessment
of the state’s right to regulate, on the one hand, is balanced against the investor’s right
to obtain fair and equitable treatment, on the other. What remains unclear in this
equation are the conditions that apply to the lawful exercise of the right to regulate
vis-a-vis the rights of an investor to obtain fair and equitable treatment.

Before these conditions are introduced in section 4.5, and are further elaborated
upon and discussed in Chapters 5 and 6, the ways in which the FET standard has been
interpreted by tribunals will be explained in the following sections.

Section 4.2 will discuss how arbitral tribunals have interpreted IIAs’ FET standard in
applying the general rules of treaty interpretation laid down in the Vienna Convention
on the Law of the Treaties, 1969 (VCLT). The supplementary and subsidiary means of
analysing FET standard interpretations that, for example, include previous decisions
and scholarly writings are addressed in section 4.3.

General principles of law that are sometimes invoked by tribunals in their assessment of
a state’s conduct against the right of an investor under the FET standard are examined
in section 4.4. Section 4.5 introduces four main categories of conditions which have
been identified from the analysis of the case law and that apply to the lawful exercise
of the right to regulate by the host state vis-g-vis the right of an investor to obtain fair
and equitable treatment. The Chapter is concluded by a summary in section 4.6.

4.2  THE INTERPRETATION OF THE FET STANDARD UNDER THE
GENERAL RULE OF TREATY INTERPRETATION

In interpreting the FET standard under an applicable IIA, tribunals rely primarily on the
rules of treaty interpretation contained in the VCLT. The VCLT provides an important
framework for the ‘fundamental rules of interpretation (...) reflecting customary
international law.!® These rules of interpretation codified in the VCLT have been
identified in accordance with three main schools of interpretation. The first school is
based on the ‘objective approach’ that focuses on the ‘actual text of the agreement
and emphasises the analysis of the words used.”*! The second school is based on the
‘subjective approach’ that considers the intentions of the parties to the agreement.?
The third, theological, approach centres on the ‘object and purpose’ of the agreement,

9 Klager explains this development by the dynamics present in investor-state arbitration, where at first
the FET standard was considered nothing more than just a political ‘signal’ in the text of agreements
and over time has ‘revealed a potential to reach further in the traditional domaine reserve of the host
state than any one of the other rules of the treaties.” See R. Klager, Fair and Equitable Treatment in
International Investment Law (Cambridge University Press, 2011) 28.

10 M. Shaw, International Law (5th edn, Cambridge University Press, 2003) 839.

11 M. Shaw, International Law (5th edn, Cambridge University Press, 2003) 839.

12 M. Evans, International Law (Oxford University Press, 2006) 199.
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as the ‘most important backcloth against which the meaning of any particular treaty
provision should be measured.** All three approaches are reflected in Articles 31-32
of the VCLT.

Article 31 of the VCLT provides that

“1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose to be given to the terms of the treaty in their context and
in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) Any agreement relating to the treaty which was made between all the parties
in connexion with the conclusion of the treaty;

(b) Any instrument which was made by one or more parties in connexion with
the conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.

3. There shall be taken into account, together with the context:

(a) Any subsequent agreement between the parties regarding the interpretation
of the treaty or the application of its provisions;

(b) Any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) Any relevant rules of international law applicable in the relations between the
parties. 4. A special meaning shall be given to a term if it is established that the
parties so intended.”**

Further, Article 32 of VCLT stipulates that:

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31:

(a) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable.”**

The general rules of interpretation, as codified in the VCLT, are legally binding on the
tribunal interpreting a treaty (as are other rules of international law, for that matter).2®
Tribunals have often expressly relied on the rules of treaty interpretation embedded
in the VCLT when interpreting the FET standard under an applicable lIIA. The MTD v.

13 M. Shaw, International Law (5th edn, Cambridge University Press, 2003) 839.
14 Article 31 (1) of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969) <https://

15
16

treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-1-18232-English.pdf> accessed
12 June 2018.

Article 32 of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969).

As Gazzini underlines, the application of the VCLT as being either customary international law or treaty
law has not been disputed by tribunals. See: T. Gazzini, Interpretation of International Investment
Treaties (Hart Publishing, 2016) 6.
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Chile tribunal stressed the obligation to interpret BIT provisions according to the VCLT.
It argued that the tribunal is ‘obliged to apply the provisions of the BIT and interpret
them in accordance with the norms of interpretation established by the Vienna
Convention on the Law of the Treaties (...)."*

The rules of treaty interpretation embedded in the VCLT, specifically Article 31, ‘builds
on a centennial tradition deeply rooted in public international law and is clearly part
of the applicable law when a treaty is applied.*® Article 32 of the VCLT provides for
a supplementary means of interpretation, which is usually regarded as consisting
of secondary, non-mandatory rules in relation to the elements embedded in Article
31.% The application of Articles 31 and 32 of the VCLT in the interpretation of the FET
standard is addressed below.

In order to provide meaning to the FET standard, tribunals often turn to an examination
of this standard on the basis of the main elements of Article 31(1) VCLT, which include
(1) the ordinary meaning of the FET standard, (2) the context in which the FET standard
is presented in the treaty, and (3) the object and purpose of the treaty containing the
FET standard.®*These three elements will be discussed in turn. It should be noted that
in interpreting the treaty under Article 31(1), the context, the object and the purpose
of the treaty are connected in order to reveal or find the ordinary meaning of the
terms used in the treaty.?! As Gardiner explains:

“While the object and purpose of the treaty is a distinct element assisting the
interpreter towards giving meaning to the relevant term in a similar way to
the assistance provided by the context, a role for the object and purpose of a
particular treaty provision (as distinct from the object and purpose of the treaty
as a whole) is not singled out in the general rule.”*

Gardiner further provides that in treaty interpretation, it comes as no surprise that in
the ‘examination of context, interpreters sometimes look to the object of a particular
provision.’? As will be demonstrated further in section 4.2.2 and 4.2.3, in interpreting
the FET standard tribunals consider the context of the FET provision in the treaty as
well as the object and purpose of the particular treaty, which are mostly found in the
preambular statements of an applicable IIA.

17 MTD v. Chile, ICSID Case No. ARB/01/7 Award (25 May 2004) para. 112. The tribunal mentioned that
this rule applies if the FET does not contain a reference to customary international law.

18 H. Ascensio, ‘Article 31 of the Vienna Convention on the Law of Treaties and International Investment
Law’ [2016] 31(2) ICSID Review, 369.

19 A.Reinisch, ‘The Interpretation of International Investment Agreements’ in M. Bungenberg and others
(eds.) International Investment Law: A Handbook (Nomos, 2015) 376.

20 For example, the tribunal in AWG v. Argentina explained that it was guided by Article 31 of the Vienna
Convention. Specifically, it underlined that ‘three elements are of particular importance in interpreting
the relevant treaty provisions: (1) the ordinary meaning of the term “fair and equitable,” (2) the context
in which the term “fair and equitable” is used; and (3) the object and purpose of the three BITs.” See
AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 211.

21 R. Gardiner, Treaty Interpretation (2™ edn, Oxford University Press, 2017) 210.

22 R. Gardiner, Treaty Interpretation (2™ edn, Oxford University Press, 2017)) 210.

23 R. Gardiner, Treaty Interpretation (2™ edn, Oxford University Press, 2017) 210.
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4.2.1 Ordinary meaning of the treaty

In order to reveal the ordinary meaning of the FET standard, several tribunals have
turned to the literal meaning of words ‘fair’ and ‘equitable.” With references being
made to a law dictionary, tribunals have defined the FET standard with synonyms such
as ‘even-handed’ and ‘just.’?* As acknowledged by several tribunals, this approach has
proved to add little value to a meaningful understanding of the FET standard.? For
instance, the tribunal in Crystallex v. Venezuela summarised that ‘the plain meaning
of these terms [fair and equitable]... does not provide much assistance.?® The Saluka
v. Czech Republic tribunal, in similar terms, provided that ‘the “ordinary meaning” of
the “fair and equitable treatment” standard can only be defined by terms of almost
equal vagueness.””” Several scholars have concurred with such assessments, pointing
out that references to similarly vague terms do not contribute to a clarification of the
FET standard’s content.” Consequently, in attempting to clarify the meaning of the FET
standard, most tribunals have turned to the context as well as the object and purpose
of the treaty.

4.2.2 Context of the treaty

In interpreting the FET standard, a number of tribunals have considered the context
in which this standard is presented in the applicable IIA. Article 31(2) of the VCLT
explains what is meant by the ‘context’ of a treaty. It provides that ‘[t]he context for
the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes: a) ‘any agreement relating to the treaty which
was made between all the parties in connexion with the conclusion of the treaty’ and

24 For other examples, see MTD v. Chile, ICSID Case No. ARB/01/7 Award (25 May 2004) para. 113
(‘liln their ordinary meaning, the terms “fair” and “equitable” used in Article 3(1) of the BIT mean
“just”, “even-handed”, “unbiased”, “legitimate.””); Azurix Corp. v. The Argentine Republic, |CSID Case No.
ARB/01/12 Award (14 July 2006) para. 360, where the tribunal described fair and equitable treatment
as ‘just’, ‘even-handed’, ‘unbiased’, ‘legitimate.’; National Grid plc v. The Argentine Republic [2008]
UNCITRAL Arbitration, Award (3 November 2008) para. 168. (‘[i]n their ordinary meaning, the term
“fair” means “just,” “even-handed,” “unbiased,” “legitimate,” “reasonable.” Equitable is defined as
“fair” and “just, fair, and right, in consideration of the facts and circumstances of the individual case.”’)

25 AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 213. (...)
Analyzing the ordinary meaning of the terms “fair and equitable treatment” (...) to the present dispute
yields little additional enlightenment.” Mamidoil Jetoil Greek Petroleum Products Societe S.A. v. Republic
of Albania, ICSID Case No. ARB/11/24 Award (30 March 2015) paras. 604-605.

26 Crystallex International Corporation v. the Republic of Venezuela, ICSID Case No. ARB(AF)/11/2, Award
(4 April, 2016) para. 538.

27 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 297.

28 R. Klager, Fair and Equitable Treatment in International Investment Law (Cambridge University Press,
2013) 42. See also S. Schill who discusses the ‘ordinary meaning’ of the FET standard and emphasises
that ‘In particular, the semantics of fair and equitable treatment do not clarify as against which
standard ‘fairness and equitableness’ has to be measured. It could equally refer to notions of equality
or substantive justice, or to less grand notions of procedural due process.’ S. Schill, ‘Fair and Equitable
Treatment under Investment Treaties as an Embodiment of the Rule of Law’ (2006) New York School of
Law International Law Working Papers 2006/06, 6 <http://www.iilj.org/wp-content/uploads/2016/08/
Schill-Fair-and-Equitable-Treatment-under-Investment-Treaties-as-an-Embodiment-of-the-Rule-of-
Law-2006-2.pdf > accessed 12 June 2018.
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(b) ‘any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to
the treaty.?® As Gazzini noted, the context may also include the interpretative notes,
footnotes, annexes and other instruments belonging to the treaty.®

In considering the context of the FET standard provision, tribunals have predominantly
referred to the preamble to the applicable IIA. The Saluka v. Czech Republic tribunal
explained that ‘the broader “context” in which the terms of Article 3.1 (fair and
equitable treatment) must be seen includes the other provisions of the Treaty. In
this light, the tribunal referred to the preamble to the applicable Netherlands-Czech
Republic BIT that mentioned the FET standard,®? and which provided:

“[R]ecognizing that agreement upon the treatment to be accorded to such
investments will stimulate the flow of capital and technology and the economic
development of the Contracting Parties and that fair and equitable treatment is
desirable.”3?

Based on the formulation in the preamble, the tribunal provided that the ‘preamble
links the “fair and equitable treatment” standard directly to the stimulation of foreign
investments and to the economic development of both Contracting Parties.”** From
this it may be assumed that in the context of the preamble, where the objectives of
the treaty are underlined, the protection of the FET is identified as being an important
standard in achieving the aforementioned objectives.

In the Lemire v. Ukraine award, the tribunal also made reference to the preamble
by interpreting the FET standard in the context of the treaty.?® The tribunal in this
case provided that words in a treaty ‘must be interpreted through their context.*® For
this purpose, the tribunal resorted to the preamble to the BIT, which established that
‘fair and equitable treatment of investment is desirable in order to maintain a stable
framework for investment (...)."3” On the basis of this formulation in the preamble, the
tribunal concluded that:

29 Article 31(2) of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969) <https://
treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-1-18232-English.pdf> accessed
12 June 2018.

30 T. Gazzini, Interpretation of International Investment Treaties (Hart Publishing, 2016) 145.

31 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 298.

32 Netherlands-Czech Republic BIT (1991) <http://investmentpolicyhub.unctad.org/lIA/mappedContent/
treaty/1212> accessed 2 November 2016.

33 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 298.

34 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 298.

35 Lemire v. Ukraine, ICSID Case No. ARB/06/18 Decision on Jurisdiction and Liability (14 January 2010)
para. 264.

36 Lemire v. Ukraine, ICSID Case No. ARB/06/18 Decision on Jurisdiction and Liability (14 January 2010)
para. 264.

37 US-Ukraine BIT (1996) preamble <http://investmentpolicyhub.unctad.org/IIA/CountryBits/219>
accessed 12 June 2018.
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“The FET standard is thus closely tied to the notion of legitimate expectations —
actions or omissions by Ukraine are contrary to the FET standard if they frustrate
legitimate and reasonable expectations on which the investor relied at the time
when he made an investment.”3#

In its assessment of the context in which the terms of fair and equitable treatment
were presented in the treaty, the tribunal in National Grid v. Argentina took into
consideration the applicable UK-Argentina BIT.*® The first paragraph of Article 2 of
the UK-Argentina BIT entitled ‘Promotion and Protection of Investment’ stipulates
that each contracting party should ‘encourage and create favourable conditions for
investors.*° The second paragraph of Article 2 provides that ‘investments of investors
of each Contracting Party shall at all times be accorded fair and equitable treatment.’4
The tribunal interpreted that the ‘obligation of fair and equitable treatment is placed
squarely in the context of an obligation to encourage and create favorable conditions
for investors.”*2 This observation led to the conclusion by the tribunal that the state had
no intentions to limit fair and equitable treatment as found in the minimum standard
of treatment of aliens under customary international law.*

In the aforementioned examples, the context in which the FET standard is interpreted
hasinvolved formulationsin preambles or other provisionsin which the encouragement
and promotion of investments in the host state is being emphasised. In this regard, the
FET standard has also been interpreted rather broadly, with prime focus being given
to the rights of investors.

At the same time, in recent cases, tribunals have not explicitly paid much attention
to the context of the applicable treaty in their interpretation of the FET standard.**
In Mamidoil v. Albania, the tribunal indirectly referred to the context of the treaty
by outlining the general goals of the IlAs in question. In this way, it provided that the

38 Lemire v. Ukraine, ICSID Case No. ARB/06/18 Decision on Jurisdiction and Liability (14 January 2010)
para. 264.

39 National Grid plc v. The Argentine Republic [2008] UNCITRAL Arbitration, Award (3 November 2008)
para. 170.

40 Article 2 of the UK-Argentina BIT (1993) <http://investmentpolicyhub.unctad.org/lIA/country/221/
treaty/161> accessed 12 June 2018.

41 Article 2 of the UK-Argentina BIT (1993) <http://investmentpolicyhub.unctad.org/IIA/country/221/
treaty/161> accessed 12 June 2018.

42 National Grid plc v. The Argentine Republic [2008] UNCITRAL Arbitration, Award (3 November 2008)
para. 170.

43 National Grid plc v. The Argentine Republic [2008] UNCITRAL Arbitration, Award (3 November 2008)
para. 170.

44 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 317. The tribunal did not
analyse the context of the treaty, it only recited the general rules of interpretation. ‘As any other treaty
provisions, the text of Article 3(2) of the BIT must be interpreted according to the normal canons of treaty
interpretation as contained in Articles 31 and 32 of the VCLT’ See also: Flemingo DutyFree Shop Private
Limited v. the Republic of Poland, UNCITRAL, (Award, 12 August 2016), para. 530. The tribunal stated
that the ‘terms fair’ and ‘equitable treatment’ provided in the Treaty require an interpretation which is
in accordance with their “ordinary meaning.” It further provided that these ‘terms [fair and equitable
treatment] have never had a uniform definition is correct in the sense that these terms in their ordinary
meaning do not refer to an established body of legal rules which have to be respected’(para.530). The
tribunal proceeded with an analysis of the facts of the case.
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interpretation of the FET standard in the treaty should be balanced by taking into
account the rights of states and investors alike. At the outset of its analysis, the tribunal
provided that the interpretation must be according to the rules of the VCLT and should
‘[start] with the ordinary meaning of the terms of a given treaty, before a tribunal
considers their context and the object and purpose of the treaty.’* Furthermore, the
tribunal stated that ‘generally speaking’ the goal of investment treaties is to ‘stimulat[e]
cross-border in order to foster economic relations between the treaty partners and
economic development in the partner countries.*® In the light of formulating the goals
of investment treaties in general, the tribunal, in the paragraphs that followed, stressed
the importance of accounting for the interests of both host states and investors in the
assessment of the FET standard. To this end, the tribunal pointed to the responsibility
of the state to provide ‘long-term physical and social infrastructure’” which is important
for economic development. In order to pursue such a policy, the state has to take a
variety of ‘social and economic interests into account, so that individual interests can
be safely pursued.*® By referring to the stimulation of ‘economic development in the
partner countries’ as a goal of the treaty in the context of the FET standard obligation,
the tribunal in this case outlined the significance of balancing the rights and obligations
of investors in the assessment of the standard.

4.2.3 Object and purpose of the treaty

In addition to its context, the treaty should be interpreted in the light of its object and
purpose. The object and purpose of the treaty are not identical concepts, however,
and are often ‘confounded.”* The object is referred to as the ‘subject matter subjected
to the treaty.”*® The purpose of the treaty refers to the ‘aim of the norm.>* Additionally,
the object of the treaty is deduced from the ‘whole of the treaty provisions, whereas
purposes are usually found in the preamble.*? Under IlAs, the object of the treaty has
commonly been referred to as ‘investment protection.>® The purpose of an lIA may
include different aims provided for in the preamble to the IlA. As illustrated by the
SADC Model BIT in Chapter 2, the purpose of the treaty may, for example, include the

45  Mamidoil Jetoil Greek Petroleum Products Société S.A. v. Republic of Albania, ICSID Case No. ARB/11/24
Award (30 March 2015) para. 611.

46 Mamidoil Jetoil Greek Petroleum Products Société S.A. v. Republic of Albania, ICSID Case No. ARB/11/24
Award (30 March 2015) para. 611.

47 Mamidoil Jetoil Greek Petroleum Products Société S.A. v. Republic of Albania, ICSID Case No. ARB/11/24
Award (30 March 2015) para. 612.

48 Mamidoil Jetoil Greek Petroleum Products Société S.A. v. Republic of Albania, ICSID Case No. ARB/11/24
Award (30 March 2015) para. 614.

49 A. Van Aanken, ‘Control Mechanisms in International Investment Law’ in Z. Douglas, J. Pauwelyn &
J. Vifiuales (eds.) The Foundations of International Investment Law: Bringing Theory into Practice
(Oxford University Press, 2014) 429.

50 R.Kolb, The Law of Treaties: An Introduction (Edward Elgar Publishing, 2016) 145.

51 R.Kolb, The Law of Treaties: An Introduction (Edward Elgar Publishing, 2016) 145.

52 H. Ascensio, ‘Article 31 of the Vienna Convention on the Law of Treaties and International Investment
Law’ [2016] 31(2) ICSID Review, 370.

53 A. Van Aanken, ‘Control Mechanisms in International Investment Law’ in Z. Douglas, J. Pauwelyn &
J. Vifiuales (eds.) The Foundations of International Investment Law: Bringing Theory into Practice
(Oxford University Press, 2014) 429.
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encouragement of investment that ‘support[s] the sustainable development of each
Party.>

When searching for the object and purpose of a treaty, investment tribunals have
traditionally referred to the preamble.>® As in most treaties, preambles, especially
earlier ones, stipulate the encouragement and protection of investments, and the FET
standard has usually been interpreted as an important standard of treatment that is
essential in order to attain these goals.

In AWG v. Argentina, the tribunal interpreted the goal of ‘economic cooperation’
found in the Argentina-Spain BIT and the France-Argentina BIT as ‘the commitment to
give fair and equitable treatment to important economic actors, such as investors, of a
Contracting Party with which a State has committed to cooperate.”*® Furthermore, the
tribunal elaborated that:

“[11t is difficult to see how cooperation in the economic and investment domain
could ever take place unless such fair and equitable treatment is accorded by
each State to protected investors and investments from the other State.”*’

The tribunal in Tecmed v. Mexico also relied on the objectives of the treaty in
interpreting the FET standard. The tribunal referred to the BIT’s goals that included
the ‘intensification of economic cooperation for the benefit of both countries’ and
the ‘creation of favourable conditions for investments.’>® In this light, the tribunal
concluded that by including the provision of the FET standard into the BIT:

“[TIhe parties intended to strengthen and increase the security and trust of
foreign investors that invest in the member state, thus maximizing the use of
the economic resources of each Contracting Party by facilitating the economic
contributions of their economic operators.”*®

In MTD v. Chile, the tribunal interpreted the FET standard as a proactive obligation of
the state in light of the objective of the treaty. The tribunal asserted that the objective
of the investment treaty was to protect and to stimulate the flow of investments, and
therefore, the FET standard should be understood as a ‘proactive statement — “to
promote”, “to create,” “to stimulate” — rather than prescriptions for a passive behavior

of the State or avoidance of prejudicial conduct to the investors.”®

In interpreting the objective of a treaty, several FET investment decisions have relied
upon the preamble in finding that the stability of the legal and business framework

54 Article 1 of the South African Development Community BIT (2012) with commentaries.

55 R. Dolzer and C. Schreuer, Principles of International Investment Law (2™ edn, Oxford University Press,
2012) 88 who argued that ‘[t]ribunals have frequently interpreted investment treaties in light of their
object and purpose, often by looking at their preambles.

56 AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 219.

57 AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 219.

58 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003) para. 156.

59 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003) para. 156.

60 MTD v. Chile, ICSID Case No. ARB/01/7 Award (25 May 2004) para. 113.
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constitutes an element of the FET standard. For instance, the Occidental v. Ecuador
tribunal considered the preamble to the US-Ecuador BIT where the purpose of the
treaty also included that the FET standard is ‘desirable in order to maintain a stable
framework for investment (...).”% The tribunal interpreted the unqualified FET standard
under Article 11(3)(a) of the US-Ecuador BIT®? on the basis of the aforementioned
formulation in the preamble, so as to mean that ‘the stability of the legal framework is
thus an essential element of fair and equitable treatment.’®

In its interpretation of the FET standard in the light of the purpose of the treaty, the
tribunal in CMS v. The Argentine Republic relied on an identical formulation in the
preamble, as was the case in Occidental v. Ecuador. Paragraph 4 of the preamble in the
US-Argentine Republic BIT provides that ‘agreeing that fair and equitable treatment
of investment is desirable in order to maintain a stable framework for investment and
maximum effective use of economic resources.®* In interpreting the unqualified, open
FET standard under Article 11(2)(a) of the US-Argentine BIT, the tribunal asserted that
‘[the] treaty preamble makes it clear, that one principal objective of the protection
envisaged is that fair and equitable treatment is desirable to maintain a stable
framework for investments and maximum effective use of economic resources.’®® The
CMS tribunal thereby concluded that ‘there can be no doubt that a stable legal and
business environment is an essential element of fair and equitable treatment.’¢®

The aforementioned examples of the interpretation of the FET standard in light of the
object and purpose of the treaty has led tribunals to develop broad interpretations
of a state’s obligations towards an investor under the FET standard. However, several
tribunals, including for example the tribunals in Société Générale v. Dominican
Republic, El Paso v. Argentina and Continental v. Argentina, have adopted a more
balanced interpretation with regard to the FET standard in interpreting the standard in
the light of the treaty’s purpose.®”

The tribunal in Société Générale v. Dominican Republic argued for a cautious approach
when invoking the preamble in establishing the object and purpose of the treaty. It
provided that ‘the preamble sets out the general purposes and objectives of the Treaty
(...) but cannot add substantive requirements to the provisions of the treaty.®® The

61 Occidental v. Ecuador, LCIA Case No. UN3467, Final Award (1 July 2004) para. 183.

62 Article 1(3)(a) of US-Ecuador BIT provides that ‘[ilnvestment shall at all times be accorded fair and
equitable treatment, shall enjoy full protection and security and shall in no case be accorded treatment
less favorable than that required by international law.’

63 Occidental v. Ecuador, LCIA Case No. UN3467, Final Award (1 July 2004) para. 183.

64 US-Argentina BIT (1994) <http://www.italaw.com/sites/default/files/laws/italaw6017%283%29.pdf>
accessed 11 June 2018.

65 CMS Gas Transmission Co. v. The Argentine Republic, ICSID Case No. ARB/01/8 Award (12 May 2005)
para. 274.

66 CMS Gas Transmission Co. v. The Argentine Republic, ICSID Case No. ARB/01/8 Award (12 May 2005)
para. 274.

67 Continental Casualty v. Argentina, ICSID Case No. ARB/03/9 Award (5 September 2008); E/ Paso v.
Argentina ICSID Case No. ARB/03/15 Award (31 October 2011).

68 Société Générale v. Dominican Republic, LCIA Case No. UN 7927 Award on Preliminary Objections
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Continental v. Argentina tribunal further explained that the requirement of stability
does not comprise a ‘legal obligation in itself, and that it can neither ‘be properly
defined as an object of the Treaty.® The tribunal specified that ‘[i]t is rather a
precondition for one of the two basic objects of the Treaty, namely the promotion of
the investment flow, rather than being related to its other objective, that of granting
protection for investments on a reciprocal basis.””® In the same vein, the E/ Paso tribunal
implied that some tribunals had been short-sighted when extracting the goal of the
treaty on the basis of the purpose to maintain ‘a stable framework for investment and
maximum effective use of economic resources,” without ‘taking into account the goal
that any State has to pursue as well, which is to guarantee to its population maximum
effective use of its economic resources.””* In a more general manner, the tribunal in
Saluka v. Czech Republic also warned against focusing on objectives of the treaty that
only benefit the interests of investors. It stated that:

“The protection of foreign investments is not the sole aim of the Treaty, but rather a
necessary element alongside the overall aim of encouraging foreign investment and
extending and intensifying the parties’” economic relations. That in turn calls for a
balanced approach to the interpretation of the Treaty’s substantive provisions for the
protection of investments, since an interpretation which exaggerates the protection to
be accorded to foreign investments may serve to dissuade host States from admitting
foreign investments and so undermine the overall aim of extending and intensifying
the parties’ mutual economic relations.””?

To summarise, in interpreting the FET standard in the light of the object and purpose
of the applicable IIA, tribunals frequently refer to the preamble to the treaty, where
the object and purpose of the IIA are usually stated. Some tribunals have interpreted
the FET standard broadly, focusing primarily on the rights of investors, thereby linking
the stability of the regulatory framework, as emphasised in the preamble, and the FET
standard. Several other decisions have taken a more balanced position, stressing that
the ‘protection of foreign investments is not the sole aim of the Treaty.””® The goals of
stability and the effective use of economic resources have to be considered together
with the goals pursued by states, e.g. the protection of a public interest.”

4.2.4 Subsequent agreement and subsequent practice

Article 31(3) of the VCLT provides that together with the context, account should
also be taken of (a) ‘any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions’ and (b) ‘any subsequent

69 Continental Casualty v. Argentina, ICSID Case No. ARB/03/9 Award (5 September 2008) para. 258.

70 Continental Casualty v. Argentina, ICSID Case No. ARB/03/9 Award (5 September 2008) para. 258.

71 El Paso v. Argentina ICSID Case No. ARB/03/15 Award (31 October 2011) para. 369.

72 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 300.

73 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 300.

74 D. Rosentreter, ‘Article 31(3)(c) of the Vienna Convention on the Law of Treaties and the Principles of
Systematic Integration’ in International Investment Law and Arbitration (Nomos, 2015) 253.
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practice in the application of the treaty which establishes the agreement of the parties
regarding its interpretation.””> The 2013 International Law Commission (ILC) Report
provides a definition of subsequent agreement and subsequent practice. It states that:

“we

[SJubsequent agreement’ as an authentic means of interpretation under
article 31, paragraph 3 (a) is an agreement between the parties, reached after
the conclusion of a treaty, regarding the interpretation of the treaty or the
application of its provisions [and] a subsequent practice as an authentic means
of interpretation under article 31, paragraph 3 (b) consists of conduct in the
application of a treaty, after its conclusion, which establishes the agreement of
the parties regarding the interpretation of the treaty.””®

wu

By using the term ‘authentic, the ILC Report implies the presence of ‘“objective
evidence” of conduct of the parties which reflects the “common understanding of the
parties” as to the meaning of the treaty.””’

The distinction between subsequent agreement and subsequent practice is ‘not
always clear and the jurisprudence of international courts and other adjudicative
bodies shows a certain reluctance to assert it.”® The ILC Report has shed some light
on the differences between subsequent agreement and subsequent practice. In
explaining the nature of a subsequent agreement, the ILC report stated that it should
be ‘““reached” and presupposes a single common act by the parties by which they
manifest their common understanding regarding the interpretation of the treaty or
the application of its provisions.”® On the other hand, subsequent practice includes
‘all (other) relevant forms of subsequent conduct by the parties to a treaty which
contribute to the identification of an agreement, or the “understanding” of the parties
regarding the interpretation of the treaty.”® The ILC report further emphasised that
there is a likelihood that that ““practice” and “agreement” coincide in specific cases
and cannot be distinguished.”’®!

Subsequent agreement and subsequent practice have to be taken into account in
the interpretation process. At the same time, the ILC Report clarifies that it does
not necessarily mean that subsequent agreement or subsequent practice will have
‘a conclusive, or legally binding, effect’®? and will not necessarily ‘override all other

75 Article 31(3)(a) and (b) of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969).

76 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 12.

77 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 21.

78 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 32.

79 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 34.

80 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 34.

81 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 34.

82 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 21.

93



means of interpretation.”®® However, if the contracting parties to the treaty so desire,
they can conclude a binding subsequent agreement regarding the interpretation of the
treaty,® particularly where the treaty provides for the adoption of such an agreement.
To exemplify this, the ILC Commission refers to Article 1131 (2) of NAFTA.®® Article
1131 of NAFTA has stipulated that an interpretation by the Commission consisting
of the representatives of the contracting parties will be binding on the tribunal .® In
the Bilcon v. Canada award, the tribunal discussed the Free Trade Commission (FTC)
Notes® in relation to Article 31(3)(a) of the VCLT, in the following terms:

“Article 31(3)(a) of the Vienna Convention on the Law of Treaties calls on treaty
interpreters to take into account ‘any subsequent agreement between the parties
regarding the interpretation of the treaty or the application of its provisions.’ Yet
NAFTA Article 1131(2) contains a lex specialis, which goes further in providing
that ‘[a]n interpretation by the Commission of a provision of this Agreement shall
be binding on a Tribunal established under this Section.” Under the general rule
on interpretation set out in the Vienna Convention, a NAFTA tribunal would only
need to ‘take into account’ the subsequent agreement. However, by virtue of
NAFTA Article 1131(2), acts of authentic interpretation by the States parties to
the Agreement, like the Notes just referred to, are binding and conclusive.”#®

As exemplified by the mechanism laid down in NAFTA Article 1131(2), the treaty
‘specifically incorporated rules on subsequent agreements and practice, [which]
form part of the treaty’s general regulatory framework.® In the words of the ILC
Commission, this constitutes a ‘special procedure or an agreement regarding the
authoritative interpretation of a treaty which the parties consider binding./*®® This

83 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 21.

84 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 21.

85 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 22.

86 Article 1131(2) NAFTA <http://www.sice.oas.org/trade/nafta/chap-111.asp> accessed 31 March 2017.
See also, for example, Article 30 (3) of the United States-Uruguay BIT (2005) which states that ‘[a]
joint decision of the Parties, each acting through its representative designated for purposes of this
Article, declaring their interpretation of a provision of this Treaty shall be binding on a tribunal, and
any decision or award issued by a tribunal must be consistent with that joint decision.” See: Article 40
of the ASEAN Comprehensive Investment Agreement (2009) which states that ‘[t]he tribunal shall, on
its own account or at the request of a disputing party, request a joint interpretation of any provision
of this Agreement that is in issue in a dispute. See the comprehensive overview of treaties with
provisions on authoritative interpretations by treaty partners in K. Gordon & J. Pohl, ‘Investment
Treaties over Time: Treaty Practice and Interpretation in a Changing World’ (2015) OECD Working
Papers on International Investment 2015/02, 29 <http://www.oecd.org/investment/investment-policy/
WP-2015-02.pdf> accessed 12 June 2018.

87 For the elaboration on the NAFTA FTC Notes, see: Chapter 3, section 3.3.2.

88 William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of
Delaware Inc. v. Government of Canada [2015] UNCITRAL Arbitration, PCA Case No. 2009-04 Award on
Jurisdiction and Liability (17 March 2015) para. 430.

89 A. Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States’ [2010]
104(2) American Journal of International Law, 208.
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type of procedure may differ from the subsequent practice of the parties under what
became Article 31(3)(a) and (b) — which is only to be taken into account, among
other means, ‘while subsequent agreements and subsequent practice providing the
agreement of the parties concerning the interpretation of a treaty, must be conclusive
regarding such interpretation when “the parties consider the interpretation to be
binding upon them.”’*!

4.3  SUPPLEMENTARY AND SUBSIDIARY MEANS OF INTERPRETATION
OF THE FET STANDARD

This section provides an overview of the supplementary and subsidiary means of
interpretation pertinent to the FET standard under an applicable IIA. In section 4.3.1,
the supplementary means of treaty interpretation which include the preparatory work
of the treaty and the circumstances of its conclusion under Article 32 of the VCLT
are outlined. In section 4.3.2 the reliance on previous decisions in interpreting the
FET standard is analysed. The reference to scholarly writing as a subsidiary means of
interpretation is described in section 4.3.3. Finally, section 4.3.4 discusses the national
law in the interpretation of the FET standard.

4.3.1 The preparatory work of the treaty and the circumstances of its
conclusion

Article 32 of the VCLT provides for recourse to supplementary means of interpretation,
including the ‘preparatory work of the treaty and the circumstances of its conclusion.’®
These supplementary means can be invoked if, in the process of interpretation
according to Article 31 of VCLT, the meaning remains ‘ambiguous or obscure’ or the
interpretation has led to a ‘manifestly absurd or unreasonable’ result.*

The preparatory work — usually referred as the travaux préparatoires — may include
various documents issued at the time of the negotiations that led to the conclusion of
the agreement. These documents may encompass:

“successive drafts of the treaty; the negotiation records; the minutes of commission
and plenary proceedings; the memoranda and statements of governments and
their representatives; the diplomatic exchanges (...) [and others].”?

In interpreting the FET standard, tribunals rarely have recourse to the travaux
préparatoires,® the reason being that in the case of BIT arbitrations, the ‘negotiating

91 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 21.

92 Article 32 of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969).

93 Article 32 of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969).

94 M. Mbengue, ‘Rules of Interpretation (Article 32 of the Vienna Convention on the Law of Treaties) 389.

95 M. Jacob and S. Schill, ‘Fair and Equitable Treatment: Content, Practice, Method’ in M. Bungenberg and
others (eds.) International Investment Law: A Handbook (Beck/Hart, 2015) 713 who observed that the
FET standard is not usually ‘elucidated by travaux préparatoires.
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history of BITs is typically not documented.”*® As for NAFTA tribunals, the negotiating
history of Chapter 11 (Investment) of the NAFTA was not accessible to the public until
2006.”” Even though the role of the travaux préparatoires in the interpretation of
the FET standard is limited, they may play a more substantial role in the future. For
example, the new generation of IlAs negotiated between groups of states, e.g. the
CETA or Central American Free Trade Agreement (CAFTA-DR) often contain available
negotiating records that may be useful in the interpretation of the treaty’s provisions.®
Efforts in making the investment procedural rules more transparent have also been
undertaken by e.g. UNCITRAL in adopting the UN Convention on Transparency in
Treaty-Based Investor-State Arbitration, that may, in the future, improve the availability
of negotiating documents.*

In addition to the preparatory work of the treaty and the circumstances of its
conclusion, Article 32 does not exclude other supplementary means of interpretation.'®
Occasionally, Model BITs have been referred to as possible supplementary means of
interpretation.%

Many states use a Model BIT as a starting point in the negotiation of their llAs. The
Model BIT outlines the state’s intentions regarding its investment protection provisions.
The final result, however, will depend on the negotiating efforts of all contracting
parties. Model BITs have sometimes been invoked in the interpretation of tribunals.
The example is the dissenting opinion in the AWG v. Argentina case.'®* The arbitrator
relied on the examples of the new US, Canada and Norway Model BITs to interpret
the applicable FET standard with the international minimum standard of treatment of
aliens under customary international law.%

96 C. Schreuer, ‘Diversity and Harmonizaition of Treaty Interpretation in Investment Arbitration’ in M.
Fitzamurice and others (eds.) Treaty Interpretation and the Vienna Convention on the Law of Treaties:
30 Years On (Brill/Nijhof, 2010) 138.

97 C. Schreuer, ‘Diversity and Harmonizaition of Treaty Interpretation in Investment Arbitration’ in
M. Fitzamurice and others (eds.) Treaty Interpretation and the Vienna Convention on the Law of Treaties:
30 Years On (Brill/Nijhof, 2010) 138.

98 The Dominican Republic — Central America — United States Free Trade Agreement (CAFTA-DR) <http://
www.sice.oas.org/TPD/USA_CAFTA/USA_CAFTA_e.ASP>; see also: Consolidated text of Comprehensive
Economic Trade Agreement between Canada and the European Union, (CETA), 28 October 2016
<http://ec.europa.eu/trade/policy/in-focus/ceta/ceta-chapter-by-chapter/> All websites were accessed
12 June 2018.

99 For example, amongst the efforts for more transparency in investment arbitration, the most notable is
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on 10 December 2014 and opened for signatures as of 17 March 2015. UNCITRAL, ‘UN Convention on
Transparency in Treaty-Based Investor-State Arbitration’ (New York, 2014) <http://www.uncitral.org/
uncitral/uncitral_texts/arbitration/2014Transparency_Convention.html> accessed 20 June 2018.

100 M. Mbengue, ‘Rules of Interpretation (Article 32 of the Vienna Convention on the Law of Treaties) 394.
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Treaties: 30 Years On (Brill/Nijhof, 2010) 136.
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para. 25.

96



Investment jurisprudence on the fet standard and the right to regulate: A general overview

Currently, several states have been adopting new Model BITs that include elaborate
provisions on investment protection clauses, such as the Indian Model BIT,*** the
Colombian Model 11A,*% and the SADC Model BIT, amongst others. The SADC Model
outlined in Chapter 2, for example, also includes commentaries that outline the
intentions with regard to specific provisions. In order to provide meaning to the FET
standard future tribunals may, on the basis of new IlAs negotiated at least partially
on the basis of the SADC Model, have recourse to the text of the Model and its
commentaries. This may be particularly so if the meaning of FET has, for example, not
been clarified through interpretation under Article 31 of the VCLT.

4.3.2 Previous decisions of investment tribunals

In interpreting the FET standard, tribunals often rely on previous decisions of
investment tribunals and scholarly writings.’® According to international law and in
particular Article 38(1)(d) of the International Court of Justice (ICJ) Statute, ‘judicial
decisions’ and the ‘teachings of the most highly qualified publicists of the various
nations’ can be invoked as ‘subsidiary means for the determination of the rules of
law.”1%7 In light of Article 38(1)(d), judicial decisions are not restricted to the decisions
of international courts and tribunals, and may also ‘include the decisions of municipal
courts./!® The following paragraphs will explain how investment tribunals apply
(1) previous decisions of arbitral tribunals, (2) scholarly works and, sometimes, (3)
decisions under municipal law.

With regard to reliance on the previous decisions by international courts and tribunals,
Shaw explains that ‘while the doctrine of precedent as it is known in the common
law, whereby the rulings of certain courts must be followed by other courts, does not
exist in international law, one still finds that states in disputes and textbook writers
quote judgments of the Permanent Court and the International Court of Justice as
authoritative decisions.”'® The ICJ and other international tribunals frequently refer
to other rulings in their decisions.!’® Investment tribunals are no exception in this

104 Model Text for the Indian Bilateral Investment Treaty (2015) <https://www.mygov.in/sites/default/files/
master_image/Model%20Text%20for%20the%20Indian%20Bilateral%20Investment%20Treaty.pdf>
accessed 12 June 2018.

105 Colombian Model BIT (2007) <http://www.italaw.com/documents/inv_model_bit_colombia.pdf>
accessed 12 June 2018.

106 O. K. Frauchald, ‘The Legal Reasoning of ICSID Tribunals: An Empirical Analysis’ [2008] 19(2) European
Journal of International Law, 335. The statistical study of the legal reasoning of ICSID tribunals supports
this statement, by indicating that the most frequent reference in the reasoning of arbitrators is to
the earlier awards. The research shows that from 98 decisions, 90 used previous decisions in their
interpretative arguments. The study also differentiates how previous decisions have been used. For
example, in some cases references are made to a ‘test’” used by other tribunals; to the reasoning of
other tribunals; and to the conclusion of other tribunals.

107 Article 38(1)(d) of the Statute of the International Court of Justice (29 June 1945) <http://www.icj-cij.
org/documents/?p1=4&p2=2#CHAPTER_II> accessed 12 June 2018.

108 M. Evans, International Law (2" edn, Oxford University Press, 2006).

109 M. Shaw, International Law (5th edn, Cambridge University Press, 2003) 103.

110 M. Shaw, International Law (5th edn, Cambridge University Press, 2003) 104.
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regard and have ‘systematically considered and referred to previous decisions of other
tribunals./* The case law on the FET standard is an example of this.

The degree of arbitrators’ reliance on earlier decisions varies among tribunals. Several
tribunals have emphasised the significance of earlier judgments. As the tribunal in the
AWG v. Argentina decision on liability asserted, ‘[a]lthough this tribunal is not bound
by such prior decisions, they [prior decisions] do constitute “subsidiary means for the
determination of the rules of [international] law.”’*12

The tribunal stressed that the goal of international investment law is to establish
a predictable and stable legal framework for investments. In light of this, the AWG
tribunal stressed that unless there are compelling reasons to the contrary, a tribunal
should ‘always consider heavily’ the previous decisions established in a series of
consistent cases.!*?

In the decision on jurisdiction in Burlington v. Ecuador, the tribunal underlined that
even though it is not bound by prior case law, it has:

“[A] duty to adopt solutions established in a series of consistent cases. It also
believes that, subject to the specifics of a given treaty and of the circumstances
of the actual case, it has a duty to seek to contribute to the harmonious
development of investment law, and thereby to meet the legitimate expectations
of the community of States and investors towards the certainty of the rule of
law.”114

In this case, the tribunal indicated the significance of relying on previous decisions. At
the same time, it stated that the specifics of an applicable treaty and the circumstances
of the case are still of importance. In international investment law, each tribunal is
constituted for a specific case and often based on a different treaty. Consequently,
tribunals often rely on different 11As and have to consider the relevance of previous
decisions for the purpose of interpreting the case at hand. This point has also been
illustrated in ADC v. Hungary, where the tribunal provided that:

“It is true that arbitral awards do not constitute binding precedent. It is also
true that a number of cases are fact-driven and that the findings in those cases
cannot be transposed in and of themselves to other cases. It is further true that a
number of cases are based on treaties that differ from the present BIT in certain
respects. However, cautious reliance on certain principles developed in a number
of those cases, as persuasive authority, may advance the body of law, which in
turn may serve predictability in the interest of both investors and host States.”!

111 T. Gazzini, Interpretation of International Investment Treaties (Hart Publishing, 2016) 292.

112 AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 189.

113 AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 189.

114 Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5 Decision on Jurisdiction
(2 June 2010) para. 100. Note that one arbitrator in the panel disagreed with this reasoning, stating
that each case should be decided on its own merits.

115 ADC v. Hungary, ICSID Case No. ARB/03/16 Award (2 October 2006) para. 293.
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The tribunal stressed that relying on previous decisions should be a cautious exercise.
As Gazzini asserted in this regard, the ‘persuasiveness of the legal reasoning prior
decisions are based upon, may be strengthened by the degree of consistency of
prior decisions./!**The development of FET jurisprudence is an illustration of this
statement. Early FET decisions have been frequently criticised for a lack of consensual
interpretation of this standard, even in cases which are alike.'’

At present, arbitral tribunals have moved towards defining the FET standard through
a number of principles. In Biwater v. Tanzania the tribunal supported this assumption
by stating that:

“[t]he general standard of “fair and equitable treatment” as set out above
comprises a number of different components, which have been elaborated and
developed in previous arbitrations in response to specific factual situations.”*®

It then proceeded by articulating these separate components that include the
protection of legitimate expectations, good faith, transparency, consistency and non-
discrimination.'*?

Other tribunals have followed a similar reasoning, by identifying the meaning of the FET
standard through abstracting FET principles from previous decisions. In interpreting
the FET standard, the tribunal in Philip Morris v. Uruguay held that:

“Based on investment tribunals’ decisions, typical fact situations have led a
leading commentator to identify the following principles as covered by the
FET standard: transparency and the protection of the investor’s legitimate
expectations; freedom from coercion and harassment; procedural propriety and
due process, and good faith.”1?°

Furthermore, the tribunal specified that various aspects of state conduct expressed in
the principles of the FET standard are ‘indicative of the breach of the FET standard.”**
In the case at hand, the tribunal provided that the ‘legitimate expectations’ of an
investor that he claimed to have had on the basis of general and specific assurances of

116 T. Gazzini, Interpretation of International Investment Treaties (Hart Publishing, 2016) 297.

117 The illustration of the inconsistency of investment awards in the context of FET claims can be observed
in two contradictory decisions on the FET standard based on the same facts. These cases are CME v.
Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) and Ronald S. Lauder
V. The Czech Republic [2001] UNCITRAL Arbitration, Final Award (3 September 2001). These two awards
resulted in two contrasting decisions regarding liability under the FET standard. Also the tribunal in
Mamidoil v. Albania has underlined a lack of consistency in case law, stating that “[t]he Tribunal has
looked for and found assistance in awards and decisions that the Parties have submitted. However, this
assistance is not only limited by the fact that international arbitral tribunals are under no obligation
to rely on precedents, but also by the lack of a jurisprudence constante.” See Mamidoil Jetoil Greek
Petroleum Products Societe S.A. v. Republic of Albania, ICSID Case No. ARB/11/24 Award (30 March
2015) para. 603.

118 Biwater v. Tanzania, ICSID Case No. ARB/05/22 Final Award (24 July 2008) para. 602.

119 Biwater v. Tanzania, ICSID Case No. ARB/05/22 Final Award (24 July 2008) para. 602.

120 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 320.

121 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 324.
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the Uruguayan government!?? and the ‘stability of the Uruguay legal system’ were of
relevance as components of the FET standard.®

4.3.3 Reliance on scholarly writings

In light of Article 38(1)(d), the ‘teachings of the most highly qualified publicists of the
various nations’ can be taken into account by arbitrators as a ‘subsidiary means for
the determination of rules of law.’*>* Arbitral tribunals make use of scholarly writings
in interpreting the substantive protection standards under 11As.?* As discovered by
research conducted by Frauchald, scholarly writings were cited in 73 out of the 98
ICSID decisions concluded between 1998 and 2006.%?° Below, several examples of how
these scholarly writings have been used in FET cases are provided.

In SD Myers v. Canada, the NAFTA tribunal relied heavily on scholarly writings in
extracting the meaning of the FET standard. In this case, the decision of the tribunal
— that the breach of the FET standard also extends to the violation of the national
treatment clause — was based on a scholarly article by Dr. Mann, published in 1981,
where he discusses the formulation of the FET standard of British BITs.??” The SD Myers
decision, where the tribunal found that the breach of the national treatment provision
extended to a breach of the FET standard and came to this conclusion by relying on
scholarly work, has been criticised by all three NAFTA member states. The US in its
submission in Pope & Talbot v. Canada criticised the tribunal’s reliance in SD Myers v.
Canada on a construction of the terms ‘fair and equitable treatment’ on the basis of
Mann'’s article.'?® It stated that:

“[T]he drafters of Chapter Eleven specifically excluded Mann’s thesis by selecting
language in Article 1105(1) that clearly states that fair and equitable treatment
to be a subset of customary international law, not an overarching duty that
subsumes other instances of substantive protection.”*?

122 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 342.
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heavily and frequently than other international tribunals, including the ICJ and the WTO Appellate
Body.

126 O.K. Frauchald, ‘The Legal Reasoning of ICSID Tribunals: An Empirical Analysis’ [2008] 19(2) European
Journal of International Law, 322. The researchers have not differentiated between the decisions on
different standards of treatment.

127 SD Myers v. Canada, UNCITRAL Arbitration Partial Award (13 November 2000) paras. 265-266. See also
S. Murphy, United States Practice in International Law: Volume 1, 1999-2001 (Cambridge University
Press, 2002) 237. In this contribution, the author specifically discusses the reference to the Mann quote
and its context.

128 U.S. Department of State, ‘The Fifth Submission of the US in Pope & Talbot v. Canada under Article 1128
of the NAFTA’ (1 December 2000) <https://www.state.gov/documents/organization/4175.pdf> accessed
23 February 2017. In this submission, the US commented on certain questions of the interpretation of
Article 1105 in the SD Myers v. Canada case.

129 U.S. Department of State, ‘The Fifth Submission of the US in Pope & Talbot v. Canada under Article 1128
of the NAFTA’ (1 December 2000) para. 7 <https://www.state.gov/documents/organization/4175.pdf>
accessed 23 February 2017.
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According to the NAFTA parties, the incorrect interpretation of the FET standard in this
case, as well as in the two other decisions, resulted in the issuance of a clarification
statement under the 2001 FTC Notes of Interpretation, which provide that ‘[a]
determination that there has been a breach of another provision of the NAFTA, or of
a separate international agreement, does not establish that there has been a breach
of Article 1105(1)./3°

Another example of reliance on scholarly writings to provide meaning to the FET
standard is the decision in CME v. Czech Republic.** In defining the FET standard, the
tribunal in this case relied on an academic study by Professor Vagts, who provided the
threshold of acceptable conduct under international law.!*? The tribunal relied on the
study by Professor Vagts that explained the ‘elements of a code of unfair bargaining
practices during investor-government negotiations which, inter alia, prohibits a
government from the following acts.”*3® He argued that:

“Cancellation of the franchise, permit, or authorization to do business in which
the investor relies, except in accordance with its terms; and Regulatory Action
without bona fide governmental purpose (or without bona fide timing) designed
to make the investor’s business unprofitable.”*3

On the basis of this academic source, the tribunal concluded that the ‘threshold test
of Professor Vagts’ is applicable in this case.’ In this case, the tribunal held that there
had been a breach of the FET standard.

In Biwater v. Tanzania, the tribunal considered whether the reference to international
law in the UK-Tanzania BIT was intended to limit the FET standard to the minimum
standard of the treatment of aliens under customary international law as argued by
the state. This was one of the decisive arguments on the basis of which the tribunal
concluded that the partiesintended the FET standard to be an autonomous, unqualified
standard contained in the publication of the scholar. The tribunal explained that it
‘sees force in the argument that the Contracting States here ought to be taken to
have intended the adoption of an autonomous standard, on the basis, as stated by
Christoph Schreuer/**® The tribunal further outlined the reasoning of the scholar, with
which it concurred, by stating that:

“it is inherently implausible that a treaty would use an expression such as “fair
and equitable treatment” to denote a well-known concept such as the “minimum
standard of treatment in customary international law”. If the parties to a treaty

130 NAFTA Free Trade Commission, ‘North American Free Trade Agreement Notes of Interpretation of
Certain Chapter 11 Provisions’ (Foreign Trade Information System, 31 July 2001). <http://www.sice.oas.
org/tpd/nafta/Commission/CH11lunderstanding_e.asp> accessed 1 March 2017.

131 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001).

132 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001), para. 611.

133 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001), para. 526.

134 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001), para. 526.

135 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001), para. 611.

136 Biwater v. Tanzania, ICSID Case No. ARB/05/22, Award (24 July 2008), para. 591.
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want to refer to customary international law, it must be presumed that they will
refer to it as such rather than using a different expression.”*¥’

In assessing the FET standard, tribunals — particularly in the early cases such as SD
Myers and CME — relied on scholarly writings to provide meaning to the FET standard
that in these cases had not been defined in applicable l1lAs and had not been applied
by other tribunals beforehand. The guidance providing meaning to the notion of fair
and equitable treatment had been sought in the academic literature. In relatively
recent decisions on the FET standard, decided approximately in the past 10 years,
tribunals have relied on academic writings, merely as one source out of many, in order
to support other sources, such as previous decisions, in determining the content of the
applicable FET standard in the particular case.

4.3.4 Reliance on national law

In assessing the FET standard, several tribunals have had recourse to national law as
a subsidiary means for the determination of the international rules of law in clarifying
the meaning of legitimate expectations under the FET standard. For example, in Total
v. Argentina, the tribunal reviewed the origins and the use of legitimate expectations
in multiple national systems.’®® The tribunal explained that since the concept of
legitimate expectations:

“[1]s based on the requirement of good faith, one of the general principles referred
to in Article 38 (1) (c) of the Statute of the ICJ as a source of international law,
the tribunal believes that a comparative analysis of the protection of legitimate
expectations in domestic jurisdictions is justified. While the scope and legal
basis of the principle varies, it has been recognized lately both in civil law and in
common law jurisdictions within well defined limits.”**

In Total v. Argentina, the tribunal concluded that the legitimate expectations concept
has been employed restrictively by national, as well as European and international
tribunals. In this regard, the tribunal concluded that ‘it appears that only exceptionally
has the concept of legitimate expectations been the basis of redress when legislative
action by a State was at stake.2*°

In Toto v. Lebanon, the tribunal upheld the argument made in Total by stating that
‘fair and equitable treatment standard of international law does not depend on
the perception of the frustrated investor, but should use public international law
and comparative domestic public law as a benchmark.*** The tribunal analysed the
legitimate expectations of an investor based on the state’s assurances that it would
expropriate land which was necessary for building a road by the company in a timely

137 Biwater v. Tanzania, ICSID Case No. ARB/05/22, Award (24 July 2008), para. 591.

138 Total S.A. v. Argentina, ICSID Case No. ARB/04/01 Decision on Liability (27 December 2010).

139 Total S.A. v. Argentina, ICSID Case No. ARB/04/01 Decision on Liability (27 December 2010) para. 128.
140 Total S.A. v. Argentina, ICSID Case No. ARB/04/01 Decision on Liability (27 December 2010) para. 129.
141 Toto v. Lebanon, ICSID Case No. ARB/07/12 Award (7 June 2012) para. 166.
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and consistent manner. In conducting such an assessment, the tribunal underlined that
fair and equitable treatment has to be interpreted by employing ‘public international
law and comparative domestic public law as a benchmark.”**> The tribunal concluded
that the state would be liable under the FET standard if it acted ‘in a discriminatory or
capricious way, or that it did not comply with the applicable international minimum
standards.’*** The tribunal had not found a violation of the FET standard as the investor
was not able to provide sufficient evidence that the state had acted in a discriminatory
or capricious way or that its conduct fell below the minimum standard of the treatment
of aliens under customary international law.**

In Gold Reserve v. Venezuela, the tribunal —in assessing the legitimate expectations of
an investor, based on the state’s assurances, which had been relied upon to operate its
mining projects — cited both the Total and Toto tribunals and turned to the comparative
public law method. The tribunal provided that:

“With particular regard to the legal sources of one of the standards for respect
of the fair and equitable treatment principle, i.e. the protection of “legitimate
expectations”, these sources are to be found in the comparative analysis of many
domestic legal systems.”*%°

The tribunal undertook a comparative survey of the meaning and application of the
legitimate expectations concept in multiple legal systems. It identified, for example,
that

“in German law, protection of legitimate expectations is connected with the
principle of Vertraensschutz (protection of trust) a notion which deeply influenced
the development of European Union Law, pointing to precise and specific
assurances given by the administration. The same notion finds equivalents in

other European countries such as France in the concept of confiance légitime.
(...)"148

The tribunal also referred to English law, Argentinian law and Venezuelan law that
also contain the equivalent of the concept of legitimate expectations in their legal
systems.' In applying the FET standard to the facts of the case, the tribunal referred
to the application of the concept of legitimate expectations in the administrative
law of Venezuela. According to Venezuelan law, the conduct of the government has
to be ‘constant and reiterated to the point of constituting a stable situation and
presupposing its “indefinite” repetition over time whenever the same circumstances
exist.1*® The tribunal found that the state had met these conditions by the consistent
issuance of necessary certificates by the state’s administration. However, the tribunal

142 Toto v. Lebanon, ICSID Case No. ARB/07/12 Award (7 June 2012) para. 166.
143 Toto v. Lebanon, ICSID Case No. ARB/07/12 Award (7 June 2012) para. 193.
144 Toto v. Lebanon, ICSID Case No. ARB/07/12 Award (7 June 2012) para. 205.
145 Gold Reserve v. Venezuela, ICSID Case No. ARB(AF)/09/1 Award (22 September 2014) para. 576.
146 Gold Reserve v. Venezuela, ICSID Case No. ARB(AF)/09/1 Award (22 September 2014) para. 576.
147 Gold Reserve v. Venezuela, ICSID Case No. ARB(AF)/09/1 Award (22 September 2014) para. 576.
148 Gold Reserve v. Venezuela, ICSID Case No. ARB(AF)/09/1 Award (22 September 2014) para. 606.
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found Venezuela to be in breach of the FET standard, primarily relying on the fact that
the state’s conduct was ‘driven by political reasons,” as will be further elaborated upon
in Chapter 6, section 6.2.4.14°

The cases discussed above, indicate, in the words of Schill, a ‘notable move in
investment treaty arbitration more generally to interpret IIA standards against the
benchmark of comparative public law.**° In these cases, the tribunals analysed the
legitimate expectations of an investor by comparing the application of this concept in
international, European and some domestic legal systems. In Gold Reserve v. Venezuela,
the tribunal undertook a comparative assessment of the application of the concept of
legitimate expectations in different national laws, with a particular focus on Venezuelan
administrative law. In the three cases analysed in this section, the tribunals attempted
to provide more clarity to the content of the legitimate expectations concept by using
comparisons, and in doing so, maybe even paving the ‘way towards the recognition of
legitimate expectations as a general principle of law.*>

4.3.5 Summary and interim conclusions: the interpretation and application of
the FET standard

The aforementioned sections have discussed the ways in which tribunals have been
interpreting the FET standard. Considering that IlAs are governed by international
law, tribunals rely on general rules of international treaty interpretation that can be
found in Articles 31-32 of the VCLT. The ILC has underlined that the interpretation of a
treaty is a ‘single combined operation’.? Article 31 includes certain mandatory means
of interpretation, that is, an interpretation of the treaty according to its ordinary
meaning, context, its object and purpose and subsequent agreement and practice.
Article 32 provides for non-mandatory, but supplementary means of interpretation
such as those based on the travaux préparatoires.

Tribunals, in many cases, have referred to Article 31 of the VCLT, which provides that
a treaty shall be interpreted according to its ordinary meaning, its context and in the
light of its object and purpose. In analysing the literal wording of ‘fair and equitable’
in its ordinary meaning, tribunals have usually arrived at an identification of synonyms
of these terms. Several tribunals have had recourse to the context of the treaty in
interpreting the FET standard by referring to the preamble to the treaty. In a number
of cases, the interpretation of the FET standard with consideration being given to the
context of the treaty was closely connected with revealing the object and the purpose
of the treaty by referring to the preambles to the IlAs in question. Several decisions on

149 Gold Reserve v. Venezuela, ICSID Case No. ARB(AF)/09/1 Award (22 September 2014) para. 607. For a
further discussion on this case see: Chapter 6, section 6.2.4: The illegitimacy of state objectives.

150 S. Schill, In Defence of International Investment Law in (eds. M. Bungenberg, et al.) European Yearbook
of International Economic Law 2016 (Springer, 2016) 327.

151 N. Monebhurrun, ‘Gold Reserve Inc. v. Bolivarian Republic of Venezuela Enshrining Legitimate
Expectations as a General Principle of International Law?’ [2015] 32(5) Journal of International
Arbitration, 558-559.

152 United Nations General Assembly ‘Report of the International Law Commission: Sixty-Fifth Session’
(New York, 2013) Supplement No. 10 (A/68/10) 21.
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the FET standard have provided a broad interpretation of the FET standard by relying
on the objectives of the treaty that focused on investor promotion and protection, as
reflected in the preamble. Other decisions, concluded more recently, have opted for a
more balanced assessment of the object and purpose of the treaty, thereby underlining
that investor protection is not the ‘sole aim of the Treaty.*>® For example, in Mamidoil
v. Albania the tribunal referred to the stimulation of ‘economic development in the
partner countries’ as a goal of the llAs in the context of the FET standard obligation.*>*
By stressing that investment protection and promotion are not the only objectives of
IlAs, the tribunal emphasised the significance of balancing the rights and obligations
of investors in the assessment of the standard.

In interpreting the FET standard, tribunals have sometimes had recourse to
supplementary and subsidiary means of interpretation. Article 32 of the VCLT provides
for recourse to supplementary means of interpretation, including the ‘preparatory
work of the treaty and the circumstances of its conclusion.”*>> In interpreting the FET
standard, tribunals rarely have recourse to supplementary means of interpretation
such as the travaux préparatoires.**® At the same time, in interpreting the FET standard,
tribunals often rely on previous decisions of investment tribunals as subsidiary
means of interpretation in accordance with Article 38(1)(d) of the ICJ Statute.™’ In
contrast to the early FET decisions where tribunals replicated the meaning of the FET
standard provided in prior investment decisions, tribunals in the more recent cases
have adopted a more balanced approach in referring to early jurisprudence. In several
cases, tribunals have emphasised that the reasoning of previous tribunals on the FET
standard is important, but the specifics of an applicable treaty and the circumstances
of the case should not be disregarded. Another notable trend is the emergence of
several FET principles on the basis of prior investment decisions on the FET standard. A
number of tribunals have stated that the FET standard consists of the state’s obligation
to (i) respect the legitimate expectations of an investor;'* (ii) to provide stability and

153 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, 1IC 210, Partial Award (17 March 2006)
para. 300.

154 Mamidoil Jetoil Greek Petroleum Products Société S.A. v. Republic of Albania, ICSID Case No. ARB/11/24
Award (30 March 2015) para. 611.

155 Article 32 of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969).

156 M. Jacob and S. Schill, ‘Fair and Equitable Treatment: Content, Practice, Method’ in M. Bungenberg and
others (eds.) International Investment Law: A Handbook (Beck/Hart, 2015) 713 who observed that the
FET standard is not usually ‘elucidated by travaux préparatoires.

157 O. K. Frauchald, ‘The Legal Reasoning of ICSID Tribunals: An Empirical Analysis’ [2008] 19(2) European
Journal of International Law, 335. The statistical study of the legal reasoning of ICSID tribunals supports
this statement, by indicating that the most frequent reference in the reasoning of arbitrators is to
the earlier awards. The research shows that from 98 decisions, 90 used previous decisions in their
interpretative arguments. The study also differentiates how previous decisions have been used. For
example, in some cases references are made to a ‘test’ used by other tribunals; to the reasoning of
other tribunals; and to the conclusion of other tribunals.

158 Saluka Investments BV v. Czech Republic [2006] UNCITRAL Arbitration Partial Award (17 March 2006)
para. 348; Biwater v. Tanzania [2008] ICSID Case No. ARB/05/22, Award (24 July 2008) para. 602; Suez,
Sociedad General de Aguas de Barcelona S.A. and Vivendi Universal v. Argentina and AWG v. Argentina
[2010], ICSID Case No. ARB/03/19, Decision on liability (30 July 2010) para. 222. Also see: I. A. Laird, B.
Sabahi, F. G. Sourgens, N. J. Birch, and K. Duggal, International Investment Law and Arbitration: 2014 in
Review, in A. J. Bjorklund (ed.) Yearbook on International Investment Law and Policy 2013-2014 (Oxford
University Press, 2015) 105. The authors reviewing the decisions on the FET standard rendered in
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the predictability of a legal framework;** (iii) to provide due process to investors;°
and (iv) to provide non-discriminatory treatment.'®* A further elaboration of the
application of some of these principles by tribunals is discussed in Chapters 5 and 6.

In several decisions, in interpreting the FET standard, tribunals have referred to
scholarly writings, as subsidiary means of treaty interpretation.'®> The early cases
that provided some of the first interpretations of the FET standard relied on scholarly
work in providing meaning to the FET. At present, with the development of case law
on the FET standard, tribunals tend to refer to scholars as just one of the sources in
interpreting the standard.

In assessing the FET standard and clarifying the meaning of legitimate expectations,
several tribunals have had recourse to national law as a subsidiary means for the
determination of international rules of law. In the three cases analysed in this Chapter,
tribunals have attempted to provide more clarity to the content of the legitimate
expectations concept by using comparisons of multiple legal systems.

4.4  GENERAL PRINCIPLES OF LAW: THE ROLE OF PROPORTIONALITY
AND REASONABLENESS

The ‘general principles of law recognised by civilised nations’ constitute one of the
main sources of public international law, as mentioned in Article 38(1)(c) of the ICJ
Statute.®® To qualify as a general principle of law, the principle ‘must be recognised in
the majority of the legal systems.?®* In the course of the decisional process, tribunals
can have recourse to general principles of law in the evaluation of a state’s conduct.
The prevalent view is that these general principles of law, as mentioned in Article 38(1)
of the ICJ Statute, originate from domestic legal systems.’®> Some of these general
principles have, at least to a certain extent, their own place, significance and meaning

2013 underlined that “Tribunals in 2013 recognized that the protection of the claimant’s legitimate or
reasonable expectations is a well-accepted component of the FET standard.”

159 Occidental v. Ecuador, LCIA Case No. UN3467 Final Award (1 July 2004) para. 183; CMS Gas Transmission
Co. v. The Argentine Republic, ICSID Case No. ARB/01/8 Award (12 May 2005) para. 274; LG&E Energy
Corp., LG&E Captial Corp. & LG&E International v. The Argentine Republic, ICSID Case No. ARB/02/1
Decision on Liability (3 October 2006) in para. 124-125. For further examples see: Chapter 5.4.

160 Biwater v. Tanzania [2008] ICSID Case No. ARB/05/22, Award (24 July 2008) para. 602; Lemire v. Ukraine,
ICSID Case No. ARB/06/18 Decision on Jurisdiction and Liability (14 January 2010) para. 264; The Loewen
Group, Inc. and Raymond L. Loewen v. United States of America [2003], Case No. ARB(AF)/98/3, Award
(26 June 2003) para. 132.

161 Biwater v. Tanzania [2008] ICSID Case No. ARB/05/22, Award (24 July 2008) para. 602; Lemire v. Ukraine,
ICSID Case No. ARB/06/18 Decision on Jurisdiction and Liability (14 January 2010) para. 284.

162 Article 38(1)(d) of the Statute of the International Court of Justice (29 June 1945).

163 Article 38(1)(c) of the Statute of the International Court of Justice (29 June 1945).

164 M. Herdegen, Principles of International Economic Law (Oxford University Press, 2013) 45.

165 M. Shaw, International Law (5th edn, Cambridge University Press, 2003) 99 who argues that,
nevertheless, ‘international law did not refer to the municipal law of a particular state, but rather to the
rules generally accepted by municipal legal systems (...).” In a similar line of thought, see C. Bucheler,
Proportionality in Investor-State Arbitration (Oxford University Press, 2015) who argues that ‘[s]cholars
and practitioners however agree that the first category of norms (‘principles and rules emanating from
domestic legal systems’) may give rise to rules of international law under certain conditions.
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in the international legal system.® Consequently, it is generally understood that the
principle of proportionality, the principle of reasonableness, the principle of deference
and the principle of a margin of appreciation can be identified as general principles
of law in the sense of Article 38 of the ICJ Statute.®” These principles are recognised
and employed across various legal systems and applied by some of tribunals in the
assessment of the FET standard.

The principles of proportionality and reasonableness will be addressed in section
4.4.1. The concepts of deference, and a margin of appreciation are briefly explained
in section 4.4.2.

4.4.1 Proportionality and reasonableness

Proportionality and reasonableness are usually referred to as methods of review
often employed in investment arbitration cases pertinent to an assessment of the FET
standard. The method of review in international investment law refers to a ‘technique
used by adjudicators (such as proportionality analysis) to determine the permissibility
of interference with a right of interest (...)."26®

In an attempt to strike a balance in FET cases, the proportionality test has made a
frequent appearance in tribunals’ decisions.’® The function of proportionality in
this context is to address the ‘relationship between the ends pursued by a specific
government action and the means employed to achieve this end.*”® The principle
of proportionality has been reviewed in investment arbitration usually by virtue of
a comparative analysis.’” Henckles researched the application of proportionality

166 M. Kohen & B. Schramm, ‘General Principles of Law’ in T. Carry (ed.) Oxford Bibliographies in International
Law (Oxford University Press, 2013) <http://oxfordindex.oup.com/view/10.1093/0bo/9780199796953-
0063> accessed 12 June 2018.

167 C. Bucheler, Proportionality in Investor-State Arbitration (Oxford University Press, 2015) 62 who argues
that ‘[p]roportionality is sufficiently prevalent on the domestic level to pass the first step of identifying
a general principle of law — a comparative analysis of domestic legal systems;’ F. De Vanna, ‘The
“Doctrine of Principles” in Neo-Constitutional Theories and the Principle of Reasonableness in Action’
in L. Pineschi (ed.) General Principles of Law: The Role of the Judiciary (Springer International Publishing,
2015) 79-101; C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge
University Press, 2015) 19.

168 C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge University Press,
2015) 31.

169 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13 Award (8 October 2009) para. 293. This is
the first decision in which the term ‘proportionality’ was used as an applicable method referenced in the
FET standard’s assessment. The tribunal in Occidental v. Ecuador was the first tribunal that employed
the complete three-stage proportionality test in the FET assessment. Occidental v. Ecuador, ICSID Case
No. ARB/06/11 Award (5 October 2012). There are many other examples where tribunals use some
elements of the proportionality test in the FET evaluation without a direct reference to this concept,
including Saluka v. Czech Republic [2006]. Permanent Court of Arbitration, IIC 210, Partial Award (17
March 2006); Parkerings v. Lithuania, ICSID Case No. ARB/05/8 Award (11 September 2007) and; AES
Summit v. Hungary, ICSID Case No. ARB/07/22 Award (23 September 2010).

170 B. Kingsbury & S. Schill, ‘Public Law Concepts to Balance Investors’ Rights with State Regulatory Actions
in the Public Interest: The Concept of Proportionality” in S. Schill (ed.) International Investment Law and
Comparative Public Law (Oxford University Press, 2010) 85.

171 C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge University Press,
2015); B. Kingsbury & S. Schill, ‘Public Law Concepts to Balance Investors’ Rights with State Regulatory
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in international investment law using a comparative approach, and analysing the
proportionality in the European Court of Human Rights (ECtHR), the World Trade
Organisation (WTQO) Appellate Body and the Court of Justice of the European Union
(CJEU). Based on the practice of the aforementioned dispute settlement systems, the
proportionality test can be distinguished according to several stages identified in the
case law of these bodies.?”? Although the international bodies, e.g. the WTO tribunals
and the ECtHR, vary in performing the proportionality test, there are several stages
that are usually associated with this test and have also been followed in decisions by
some of FET tribunals, as will be further illustrated in this section.”

The first step of proportionality usually involves an evaluation of the suitability of a
state’s measure to achieve the desired objective.' This step is usually identified as an
assessment of the legitimacy of a state’s objective and the suitability of the measure to
achieve this objective. The second step includes an assessment of the necessity of the
measure, which involves an evaluation of whether other, less-invasive means to achieve
the measure were available.'”® The third step includes a proportionality assessment
stricto sensu, usually adopted if the measure is found to be suitable and necessary.’®
It involves an analysis of ‘whether the effects of a measure are disproportionate or
excessive in relation to the interests affected.*”’

Actions in the Public Interest: The Concept of Proportionality’ in S. Schill (ed.) International Investment
Law and Comparative Public Law (Oxford University Press, 2010); C. Bucheler, Proportionality in
Investor-State Arbitration (Oxford University Press, 2015).

172 C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge University Press,
2015) 45.

173 B. Kingsbury & S. Schill, ‘Public Law Concepts to Balance Investors’ Rights with State Regulatory Actions
in the Public Interest: The Concept of Proportionality’ in S. Schill (ed.) International Investment Law and
Comparative Public Law (Oxford University Press, 2010) 86. The authors explain that ‘as developed in the
jurisprudence of various domestic and international courts, proportionality analysis can be described as
comprising three sub-elements: (1) the principle of suitability, (2) the principle of necessity, and (3) the
principle of proportionality stricto sensu.

174 The authors followed the triple structure of the proportionality test. C. Henckels, Proportionality and
Deference in Investor-State Arbitration (Cambridge University Press, 2015) 48-53; Henckels provides the
following division in analysing proportionality: (1) legitimacy of a regulatory objective and suitability
between the measure and its objective; (2) necessity; proportionality stricto sensu; B. Kingsbury &
S. Schill, ‘Public Law Concepts to Balance Investors’ Rights with State Regulatory Actions in the Public
Interest: The Concept of Proportionality’ in S. Shill (ed.) International Investment Law and Comparative
Public Law (Oxford University Press, 2010) 86. Kingsbury and Schill provide the following structure
of the proportionality test: (1) suitability for a legitimate government purpose; (2) necessity; and (3)
proportionality stricto sensu.

175 C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge University Press,
2015) 57; B. Kingsbury & S. Schill, ‘Public Law Concepts to Balance Investors’ Rights with State Regulatory
Actions in the Public Interest: The Concept of Proportionality’ in S. Shill (ed.) International Investment
Law and Comparative Public Law (Oxford University Press, 2010) 86-87.

176 C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge University Press,
2015) 106; B. Kingsbury & S. Schill, ‘Public Law Concepts to Balance Investors’ Rights with State
Regulatory Actions in the Public Interest: The Concept of Proportionality’ in S. Shill (ed.) International
Investment Law and Comparative Public Law (Oxford University Press, 2010) 88.

177 M. Andenas & S. Zleptnig, ‘Proportionality: WTO Law in Comparative Perspective’ [2007] 20(1)
Cambridge Review of Interntaional Affairs, 388.
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Proportionality has been increasingly used by investment tribunals in the assessment of
the FET standard vis-a-vis the state’s regulatory conduct.'’® There are several examples
of FET decisions where tribunals have referred to proportionality only in general
terms. For example, in El Paso v. Argentina the tribunal concluded without further
elaboration that ‘fair and equitable treatment is a standard entailing reasonableness
and proportionality.'’® In some cases, tribunals have assessed the proportionality of
the state’s measure towards its objective.®

The judgment provided in Occidental v. Ecuador constitutes an example of when a
tribunal applied all three stages of proportionality in assessing the FET standard. In
evaluating the termination of a contract with an investor, the tribunal first evaluated
the state’s objective in deciding to terminate the contract.'® Second, by establishing
that the state’s objectives were legitimate, the tribunal performed a necessity test
by analysing whether the same objective could be achieved by different means.!®2
It consequently provided a list of available options.*®® To this end, the tribunal also
assessed whether the stated options were available to the state.’®* Thirdly, according
to proportionality stricto sensu, the tribunal evaluated the degree of negative effects
imposed on an investor due to the state’s measures against the degree of harm to
the state due to the investor’s actions.'®® Ultimately, the tribunal concluded that the
damage experienced by the investor because of the state’s measures was far more
serious than the consequences for the state, despite the legitimacy of its objective.®

In addition to the proportionality test, the test of reasonableness has also been applied
in the context of the FET standard.'® Similar to proportionality, reasonableness is
‘deliberative methodology (...) thatis based on a “culture of justification” which requires
that governments should provide substantive justification for all their actions.”*®® In
international investment law, the test of reasonableness is usually undertaken with

178 C. Henckels, ‘Proportionality and the Standard of Review in Fair and Equitable Treatment Claims:
Balancing Stability and Consistency with the Public Interest’ (2012) Society of International Economic
Law Working Paper No. 2012/27, 1 <https://ssrn.com/abstract=2091474> accessed 30 March 2017.

179 El Paso v. Argentina ICSID Case No. ARB/03/15 Award (31 October 2011) para. 373.

180 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13 Award (8 October 2009) para. 293. The
tribunal stated that ‘[i]n addition to a legitimate aim in the public interest, there must be “a reasonable
relationship of proportionality between the means employed and the aim sought to be realized”; that
proportionality would be lacking if the person involved “bears an individual and excessive burden.”

181 Occidental v. Ecuador, ICSID Case No. ARB/06/11 Award (5 October 2012) paras. 416-420.

182 Occidental v. Ecuador, ICSID Case No. ARB/06/11 Award (5 October 2012) para. 434.

183 Occidental v. Ecuador, ICSID Case No. ARB/06/11 Award (5 October 2012) para. 434.

184 Occidental v. Ecuador, ICSID Case No. ARB/06/11 Award (5 October 2012) paras. 428-436.

185 See the analysis in C. Henckels, Proportionality and Deference in Investor-State Arbitration (Cambridge
University Press, 2015) 85 and J. Bonnitcha, Substantive Protection under Investment Treaties: A Legal
and Economic Analysis (Cambridge University Press, 2014) 160-161.

186 Occidental v. Ecuador, ICSID Case No. ARB/06/11 Award (5 October 2012) para. 452.

187 V. Vadi, ‘Proportionality, Reasonableness and Standards of Review in Investment Treaty Arbitration’ in
A Bjorklund (ed.) Yearbook of International Investment Law and Policy 2013-2014 (Oxford University
Press, 2015) 211.

188 V. Vadi, ‘Proportionality, Reasonableness and Standards of Review in Investment Treaty Arbitration’ in
A Bjorklund (ed.) Yearbook of International Investment Law and Policy 2013-2014 (Oxford University
Press, 2015) 210.
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regard to the assessment of the reasonableness of a state’s conduct (see Chapter 6,
section 6.3) and/or the reasonableness of an investor’s expectations.®

For example, in examining the reasonableness of the state’s conduct, the tribunal in
AES Summit v. Hungary stressed that the existence of a rational policy was not sufficient
‘to justify all the measures taken by a state in its name (...) [t}he measure must be
“reasonable.”’*® The AES Summit tribunal examined the ‘reasonableness of the act of
the state in relation to the policy./*** And to this end it explained reasonableness as an
‘[a]ppropriate correlation between the state’s public policy objective and the measure
adopted to achieve it. This has to do with the nature of the measure and the way it is
implemented.’*?

In Philip Morris v. Uruguay the tribunal defined the reasonable measure as the
one that addressed the public interest,** and which should also not be ‘arbitrary,
grossly unfair, unjust, discriminatory, or disproportionate.”*** In assessing legitimate
expectations, the tribunal in Saluka v. Czech Republic underlined that an investor’s
expectations, ‘in order for them to be protected, must rise to the level of legitimacy
and reasonableness in light of the circumstances.*® The tribunal outlined that in
assessing the reasonableness of an investor’s expectations, on the one hand, the ‘host
State’s legitimate right subsequently to regulate domestic matters in the public interest
must be taken into consideration.”*®® On the other hand, the investor may expect that
the state’s conduct is ‘reasonably justifiable by public policies and that such conduct
does not manifestly violate the requirements of consistency, transparency, even-
handedness and nondiscrimination.’*”

4.4.2 Deference and the margin of appreciation

The concepts of ‘deference’ and a ‘margin of appreciation’ have been referred to
by tribunals in indicating the level of intensity of the review of a state’s measure. In
deciding FET cases, investment tribunals have exercised some restraint in assessing
the legitimacy of a state’s measure versus the state’s obligations under an applicable
treaty, for example, by evaluating the state’s objective behind the measure or the
conduct of an investor.'®® In exercising such restraint, tribunals usually refer to the

189 Such an application of reasonableness in investment cases has also been indicated by V. Vadi (p. 210).

190 AES Summit v. Hungary, ICSID Case No. ARB/07/22 Award (23 September 2010) para. 10.3.9.

191 AES Summit v. Hungary, ICSID Case No. ARB/07/22 Award (23 September 2010) para. 10.3.7.

192 AES Summit v. Hungary, ICSID Case No. ARB/07/22 Award (23 September 2010) para. 10.3.7-10.3.9.

193 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 409.

194 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 410.

195 Saluka Investments BV v. Czech Republic [2006] UNCITRAL Arbitration Partial Award (17 March 2006)
para. 304.

196 Saluka Investments BV v. Czech Republic [2006] UNCITRAL Arbitration Partial Award (17 March 2006)
para. 305.

197 Saluka Investments BV v. Czech Republic [2006] UNCITRAL Arbitration Partial Award (17 March 2006)
para. 307.

198 See Chapter 6, section 6.2 on the objective of the state’s measure, and Chapter 5, section 5.6 on the
investor’ conduct.
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concepts of ‘deference’ and the ‘margin of appreciation.’ These concepts are explained
below.

Deference refers to a tribunal’s ‘restraint in adjudication, where there is uncertainty
as to what the “right” conclusion to an issue should be, by attaching weight to the
primary decision-maker’s view and refraining from making or from acting on the
adjudicator’s assessment of the matter’'*® Deference has played an important role
in some of the decisions on the FET standard. For example, in SD Myers v. Canada
the tribunal stated that the determination of whether an investor has been treated
unfairly ‘must be made in the light of the high measure of deference that international
law generally extends to the right of domestic authorities to regulate matters within
their borders.”? The tribunal in this case applied a high degree of deference towards
the review of the state’s regulatory conduct. As Paparinskis explained in his study on
the international minimum standard, in assessing the regulatory conduct of a state,
international law ‘defers to the legitimacy of the purpose and means chosen to pursue
it as such (unless they are entirely indefensible), but scrutinize formal and procedural
safeguards (...)/?°* Such an assumption supports the tribunal’s position, as it avoids
questioning the substantive nature of the state’s decisions. In this way, the tribunal
opted for a lenient approach towards the review of the state’s regulatory measures.?%

The ‘margin of appreciation’ doctrine has developed through the case law of the
European Court of Human Rights.?®® Investment tribunals have also referred to the
margin of appreciation. One example is provided by the tribunal in Philip Morris v.
Uruguay, which described the margin of appreciation as a ‘methodology for scrutiny by
international courts of the decisions of national authorities i.e. national governments,
national courts and other national actors.’?°* The tribunal in Philip Morris referred
to the ‘margin of appreciation’ clarifying that it is ‘not limited to the context of the
ECHR but “applies equally to claims arising under BITs,” at least in contexts such as
public health.2% It further provided that the ‘responsibility for public health measures
rests with the government and investment tribunals should pay great deference to

199 C. Henckels, Balancing Investment Protection and Sustainable Development in Investor-State
Arbitration: the Role of Deference in (ed. A. Bjorklund) Yearbook on International Investment Law &
Policy 2012-2013, (OUP, 2014) 311.

200 S.D. Myers v. Canada [2000] UNCITRAL Arbitration Award (1 January 2000) para. 263.

201 M. Paparinskis, The International Minimum Standard and Fair and Equitable Treatment (Oxford
University Press, 2013) 242.

202 S. Schill, ‘Deference in Investment Treaty Arbitration: Re-Conceptualizing the Standard of Review
through Comparative Public Law’ (2012) Society of International Economic Law Working Paper No.
2012/33, 7. In the context of this case the author explains that ‘deference in that understanding is a
parameter of the relationship between international and domestic law and protect a state’s domestic
policy space against control by international law and international tribunals.

203 See: ECHR, Case of Handyside v. the United Kingdom, Application no. 5493/72 (Strasbourg, 7 December
1976). In paragraph 47 of the judgement, the tribunal underlined ‘the Court has only to ensure that the
English courts acted reasonably, in good faith and within the limits of the margin of appreciation left to
the Contracting States by Article 10 para. 2 (art. 10-2)." In para. 49 it further explained that ‘the domestic
margin of appreciation thus goes hand in hand with a European supervision. Such supervision concerns
both the aim of the measure challenged and its “necessity”; it covers not only the basic legislation but
also the decision applying it, even one given by an independent court.’

204 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 410.

205 Philip Morris v. Uruguay, ICSID Case No. ARB/10/7 Award (8 July 2016) para. 399.
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governmental judgments of national needs in matters such as the protection of public
health.’2%

To summarise, in this section the principle of proportionality, the principle of
reasonableness, the principle of deference, and the principle of the margin of
appreciation that have been identified as general principles of law were discussed.
Tribunals have applied different methods of review, such as proportionality and
reasonableness in conjunction with various standards of review that rely on the
doctrines of deference and the margin of appreciation. A discussion on the extent to
which tribunals rely on these legal principles in assessing the FET standard and the
right to regulate will be provided in Chapters 5 and 6.

4.5 INTRODUCTION TO THE LEGAL CONDITIONS ON THE RIGHT TO
REGULATE IDENTIFIED BY TRIBUNALS

As demonstrated in the present study the concept of the right to regulate — that has
a legal basis in the international legal principle of state sovereignty — is recognised
and referenced by tribunals in FET claims. As discussed in Chapter 2, section 2.3.3, in
recent awards, tribunals tend to include an acknowledgement of the right to regulate
in the assessment of the FET standard.?”’

Such a reference in FET decisions is frequently made by tribunals, within balancing the
rights of an investor with the state’s right to regulate, in the evaluation of an investor’s
legitimate expectations and in the assessment of the contested state’s measure. In
some cases, the state’s right to regulate is underlined at the outset of the assessment
of the FET standard, where the general reasoning in the application and interpretation
of the standard is outlined;?°® and sometimes the right to regulate might be referred
to during the last stage of the FET assessment as a factor in balancing the rights and
obligations of the parties to the dispute.?®

What remains necessary to clarify on the basis of investment jurisprudence is the
extent of a states’ right to regulate versus an investor’s rights in the assessment of the
FET standard. As can be observed, in the early decisions of investment tribunals, the
right of the investor to obtain FET was a starting point of the analysis. The state’s right
to regulate was taken into consideration only to a limited extent. The argumentation

206 Philip Morris v. Uruguay, 1CSID Case No. ARB/10/7 Award (8 July 2016) para. 399.

207 See: Chapter 2, section 2.3.3 on the right to regulate in FET investment cases. Also see: A. Titi, Right
to Regulate in International Investment Law (Nomos, 2014) 276. Titi underlines that ‘recent arbitral
jurisprudence has tentatively started to reference the state’s regulatory interest even when the latter
are not encapsulated in black and white treaty language or in confirmed general international law.’

208 Mamidoil Jetoil Greek Petroleum Products Société S.A. v. Republic of Albania, ICSID Case No. ARB/11/24
Award (30 March 2015), para. 614; SD Myers v. Canada, UNCITRAL case, partial award (13 November
2000), para. 263.

209 AWG v. Argentina [2010] UNCITRAL Arbitration, Decision on Liability (30 July 2010) para. 236.

112



Investment jurisprudence on the fet standard and the right to regulate: A general overview

of the state in justifying the contested measure taken in the public interest had played
an insignificant role when weighed against the right of investors.?°

At present, it can be observed that FET tribunals have been taking into consideration
the state’s right to regulate in their decisions, and what the extent of this right is
sometimes explained in a number of decisions. For example, in several cases, tribunals
have clarified that states have the right to change and modify their laws as a part of
their right to regulate. The state’s right to regulate tends to play a more prominent role
as an integral factor invoked in balancing the state’s right to regulate and an investor’s
right to obtain FET. The landmark decision of Saluka v. Czech Republic in 2006 was
followed by a substantial number of tribunals. In its assessment of the FET standard it
provided that in evaluating the legitimate expectations of the investor, a ‘host state’s
legitimate right subsequently to regulate domestic matters in the public interest must
be taken into consideration as well.?** In Lemire v. Ukraine, the tribunal stressed
the necessity of balancing a state’s right to regulate and the rights of investors, by
providing that:

“The evaluation of the State’s action cannot be performed in the abstract and
only with a view of protecting the investor’s rights. The Tribunal must also
balance other legally relevant interests, and take into consideration a number of
countervailing factors, before it can establish that a violation of the FET standard,
which merits compensation, has actually occurred:

— the State’s sovereign right to pass legislation and to adopt decisions for
the protection of its public interests, especially if they do not provoke a
disproportionate impact on foreign investors;

— the legitimate expectations of the investor, at the time he made his
investment;

— theinvestor’s duty to perform aninvestigation before effecting the investment;

— theinvestor’s conduct in the host country.”2

In other words, the balancing of a state’s right to regulate versus the investor’s
right to receive fair and equitable treatment has become an integral part of the FET
assessment, as provided in Saluka, for example. This study attempts to clarify the
conditions limiting the state’s right to regulate versus the investors right to FET, or
alternatively the limitations on the FET standard versus the state’s right to regulate
through an assessment of FET jurisprudence.

The survey of the cases on FET claims in this study will illustrate that a number of
decisions — especially those concluded since 2006 — have attempted to provide more
clarity on the criteria applied in assessing a regulatory measure, and have attempted to

210 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003); Metalclad v. Mexico, ICSID Case
No. ARB(AF)/97/1 Award (30 August 2000); Azurix Corp. v. The Argentine Republic, ICSID Case No.
ARB/01/12 Award (14 July 2006).

211 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 305.

212 Lemire v. Ukraine, 1CSID Case No. ARB/06/18 Decision on Jurisdiction and Liability (14 January 2010)
para. 285.
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establish certain indicators regarding the limits of the state’s regulatory conduct in the
context of the FET standard. As Alvarez has emphasised, ‘many scholars agree and one
set of authors have suggested that arbitral interpretations on the FET standard show
‘a clear progression over time towards more exacting standards for host states.?** The
study has identified several main conditions that may impose certain limitations on
the right to regulate and the circumstances under which the exercise of a state’s right
to regulate may limit the investor’s right to be treated fairly and equitably.

The list of these conditions has been identified in this study, based on final and partial
investment awards, investment decisions on jurisdiction, and decisions on liability by
investment tribunals concerning the FET standard. The selection of investment cases
is explained in Chapter 1.5. The research on the case law has been concluded on 31
August 2016. However, several relevant cases concluded after the closing date of the
case law research have been incorporated in the case law analysis. The list of these
conditions does not claim to be exhaustive, and does not cover the entire landscape
of investment decisions involving FET claims. These conditions may, however, indicate
whether —in the final stage of the assessment — a regulatory measure balanced against
an investor’s rights will be in compliance with the FET standard.

On the basis of an analysis of the case law, the identified conditions are divided into
four main categories that apply to the exercise of the right to regulate by the host
state vis-a-vis the right of an investor to obtain fair and equitable treatment. These
categories and their explanation are provided below:

1. The condition concerning the legitimate expectations of the investor
2. The condition concerning the legitimacy of the state’s objective

3. The condition concerning the content of the state’s measure
4

The condition concerning the legality of the state’s measure under national law

(1) The element of the legitimate expectations of the investor is analysed in Chapter 5.
This chapter seeks to understand the relationship between the legitimate expectations
of the investor and the state’s right to regulate. A claim seeking to protect legitimate
expectations is generally invoked by an investor on the basis of a state’s conduct or
changes in the regulatory framework of a host state. In this chapter, the elements
invoked by tribunals in reviewing whether an investor’s claim seeking to have its
legitimate expectations protected based on a state’s representations or on the general
regulatory framework has been analysed. Not always, butin many cases, an assessment
of legitimate expectations is performed independently from the evaluation of a state’s
objectives, the conduct related to the implementation of a state’s objectives, and the
legality of the measure under national law. This condition can consequently be more
easily distinguished from other conditions that frequently overlap with each other.

213 J. Alvarez, The Public International Law Regime Governing International Investment (Brill/Nijhoff, 2011)
210.
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In Chapter 5, an analysis of what type and what are the elements pertinent to the
concept of legitimate expectations in relation to a state’s right to regulate is discussed.
In Chapter 5, four elements have been identified to have a key role in determination
whether the expectations of an investor can be considered legitimate and thus
capable of limiting the state’s right to regulate. These elements are: (i) the specific
representations made by the host state to an investor; (ii) the stability of a general
regulatory framework; (iii) the economic and socio-political circumstances in the host
state; and (iv) the investor’s conduct, i.e. due diligence and risk assessment. In sections
5.3-5.6 of Chapter 5, these four elements are explained and evaluated.

The second, third and fourth categories are discussed in Chapter 6 and their content
is briefly explained below.

(2) The objective of the state’s measure that is addressed in Chapter 6. A number of
tribunals have reviewed the objective of the state’s measure to determine the legality
of the state’s measure. The assessment of the legitimacy of a state’s objective is one
of the prominent steps that in some cases may clarify the extent of a state’s right
to regulate versus the obligation to afford FET. The assessment of the legitimacy of
a state’s objectives in implementing a certain measure determines, in some cases,
whether a further analysis of other factors related to regulatory conduct is necessary
for finding liability under the FET standard. The structure of the chapter is the
following. In section 6.2 of Chapter 6, the criteria used by a number of tribunals in
evaluating a state’s objectives are clarified. Section 6.2.3 discusses certain specific
policy objectives taken in the public interest. At lastly, the state’s objectives that found
by arbitral tribunals to be illegitimate will be reviewed in Section 6.2.4.

(3) The assessment of the content of the state’s measure is examined in section 3
of Chapter 6. This condition is closely related to the second condition, as after
establishing the legitimacy of a state’s objectives, tribunals will, in many cases, proceed
with an assessment of the state’s measure under the FET standard according to the
general principles of law: (i) reasonableness, proportionality and the prohibition of
arbitrariness, (ii) non-discrimination and (iii) transparency.

In assessing the state’s measure, tribunals may evaluate how the measure has been
implemented and/or, in some cases, how it relates to certain policy objectives. Different
tests are employed by tribunals in assessing the state’s measure, which are clarified
in Chapter 6. Section 6.3.1 elaborates on the application of the principles of
reasonableness, proportionality and the prohibition of arbitrariness in an assessment
of the state’s measure. Section 6.3.2 addresses the principle of non-discrimination.
Section 6.3.3 then discusses transparency in adopting a state’s regulatory measure.

(4) The legality of the measure under national law is assessed in section 4 of Chapter 6.
In a series of cases, tribunals have conditioned the state’s right to regulate on the basis
of an assessment of the legality of the state’s conduct under national law. In several
cases, tribunals have identified the conditions under which a state’s illegal conduct
under national law or an erroneous interpretation or application of national law may
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constitute a decisive factor in determining liability under the FET standard. The criteria
that the tribunals use in determining the extent of their review of a state’s decisions
may constitute a condition for the right to regulate that plays a role in the overall
assessment of the FET standard.?!* Sections 6.4.1-6.4.4 will elaborate on the extent of
this condition.

46 SUMMARY OF THE CHAPTER AND INTERIM CONCLUSIONS

This introductory Chapter on FET jurisprudence and the right to regulate is divided into
two parts. The first part has provided an overview of the means that arbitral tribunals
rely on in their interpretation of the FET standard. The second part introduced the
conditions that apply to the exercise of the right to regulate by the host state vis-a-vis
the right of an investor to obtain fair and equitable treatment.

In summarising the interpretation of the FET standard by tribunals, this Chapter has
observed that tribunals have often invoked the general rules of treaty interpretation
that are laid down in Article 31 of the VCLT. In interpreting the FET standard, tribunals
often attempt to establish the meaning of FET through its ordinary meaning, its
context, and by determining the object and purpose of the treaty.

As discussed in section 4.2.1, the search for the ordinary meaning of the FET standard
has not resulted in a comprehensible identification of what is implied by the FET
standard by arbitral tribunals. As stated by the tribunal in Crystallex v. Venezuela
‘the plain meaning of these terms [fair and equitable]... does not provide much
assistance.?*®

As has been outlined in sections 4.2.2 and 4.2.3, in interpreting the FET standard,
several tribunals have turned to the context, and the object and purpose of the treaty,
with particular emphasis being placed on the preamble to an applicable IIA. Several
decisions on the FET standard have provided a broad interpretation of the FET standard
by relying on one of the objectives of the treaty reflected in the preamble, focusing —
in particular — on investor promotion and protection. Referring to such cases, Reinisch
underlines that some tribunals have interpreted the preamble in a ‘pro-investor’
manner, while others have done so in a ‘pro-State’ manner.?'® He suggests, however,
that a ‘more useful view is to recognize that effective investment protection is in the
long-term interest of host States, and thus avoids prioritising one over the other.?’
Certain decisions that have been concluded more recently have opted for a more
balanced assessment of the context, object and purpose of the treaty, by underlining

214 See the analysis on this issue (the requirement of lawfulness) by J. Bonnitcha, Substantive Protection
under Investment Treaties: A Legal and Economic Analysis (Cambridge University Press, 2014) section
4.6.2 (e-book) pp. 143-146.

215 Crystallex International Corporation v. the Republic of Venezuela, ICSID Case No. ARB(AF)/11/2, Award
(4 April, 2016) para. 538.

216 A. Reinisch, ‘The Interpretation of International Investment Agreements’ in M. Bungenberg and others
(eds.) International Investment Law: A Handbook (Nomos, 2015) 397.

217 A. Reinisch, ‘The Interpretation of International Investment Agreements’ in M. Bungenberg and others
(eds.) International Investment Law: A Handbook (Nomos, 2015) 397.
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that investor protection is not the ‘sole aim of the Treaty.?® For example, in Mamidoil
v. Albania, the tribunal indicated that the goal of 1lAs also includes the stimulation
of ‘economic development in the partner countries.”?*® It consequently provided that
the FET standard should be interpreted in a balanced manner with due regard being
given to the state’s right to regulate and the investor’s right to be treated fairly and
equitably.

In interpreting the FET standard, tribunals sometimes have recourse to supplementary
means of interpretation as laid down in Article 32 of the VCLT, and subsidiary means
of the determination of international law, in particular judicial decisions.?® In section
4.3.1, the role of supplementary means of interpretation that include the ‘preparatory
work of the treaty and the circumstances of its conclusion” was discussed.??*At present,
tribunals rarely refer to supplementary means of interpretation such as the travaux
préparatoires in interpreting the FET standard.??? However, in the future the role of the
travaux préparatoires may become more prominent, considering that in several new
generation IIAs, negotiation records have become more readily available than was the
case in the past.

As demonstrated in Section 4.3.2, tribunals often rely on previous decisions of
investment tribunals as subsidiary means of interpretation in accordance with Article
38(1)(d) of the ICJ Statute.??® Although earlier FET decisions have been criticised for
a lack of predictability and consistency, a recent series of FET decisions have been
developing in a more predictable manner. In most cases, tribunals agree that the FET
standard is composed of several principles, such as legitimate expectations, non-
discrimination and others.

In Section 4.3.3, the role of scholarly writings in the interpretation of the FET standard
was assessed. As the case law on the FET standard has evolved, tribunals tend to refer
to scholarly writings as just one of the sources in interpreting this standard.

In Section 4.4, the ‘general principles of law recognised by civilised nations’ that
constitute one of the main sources of public international law under Article 38(1)(c) of

218 Saluka v. Czech Republic [2006] Permanent Court of Arbitration, IIC 210, Partial Award (17 March 2006)
para. 300.

219 Mamidoil Jetoil Greek Petroleum Products Société S.A. v. Republic of Albania, ICSID Case No. ARB/11/24
Award (30 March 2015), para. 611.

220 Article 38(1)(d) of the Statute of the International Court of Justice (signed 26 June 1945, entered into
force 24 October 1945) 1055, 33 UNTS 933.

221 Article 32 of the Vienna Convention on the Law of Treaties, 1155 UNTS 331 (23 May 1969).

222 M. Jacob and S. Schill, ‘Fair and Equitable Treatment: Content, Practice, Method’ in M. Bungenberg and
others (eds.) International Investment Law: A Handbook (Beck/Hart, 2015) 713. The authors observed
that the FET standard is not usually ‘elucidated by travaux préparatoires.

223 0. K. Frauchald, ‘The Legal Reasoning of ICSID Tribunals: An Empirical Analysis’ [2008] 19(2) European
Journal of International Law, 335. The statistical study of the legal reasoning of ICSID tribunals support
this statement, by indicating that the most frequent reference in the reasoning of arbitrators is to
the earlier awards. The research shows that from 98 decisions, 90 used previous decisions in their
interpretative arguments. The study also differentiates how previous decisions have been used. For
example, in some cases references are made to a ‘test’ used by other tribunals; to the reasoning of
other tribunals; and to the conclusion of other tribunals.
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the ICJ Statute were analysed with regard to the interpretation of the FET standard.??*
The principle of proportionality, the principle of reasonableness, the principle of
deference, and the principle of the margin of appreciation were reviewed. It has been
outlined that FET tribunals frequently apply the proportionality or reasonableness
tests in assessing the conduct of a host state. In deciding FET cases, investment
tribunals have exercised some restraint in assessing the legitimacy of a state’s
measure, by evaluating the state’s objectives versus the state’s obligations under an
applicable treaty. In exercising such restraint, tribunals usually refer to the concepts of
‘deference’ and sometimes to the ‘margin of appreciation.” The concrete application
of general principles in the FET assessment will be further reflected upon in Chapters
6.3 this study.

The last part of this chapter has introduced and briefly explained the conditions that
apply to the exercise of the right to regulate by the host state vis-a-vis the right of an
investor to obtain fair and equitable treatment. These include:

1. The legitimate expectations of the investor;
2. The objective of the state’s measure;

3. The content of the state’s measure; and
4

The legality of the measure under national law.

Chapters 5 and 6 will address these conditions in detail.

224 Article 38(1)(c) of the Statute of the International Court of Justice (29 June 1945).
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CHAPTER 5

THE STATE’S RIGHT TO REGULATE AND THE
LEGITIMATE EXPECTATIONS OF THE INVESTOR

5.1 INTRODUCTION

The subject of this study is an analysis of the tension between the element of protecting
the legitimate expectations of an investor, on the one hand, and the notion of the
state’s right to regulate, on the other. In this Chapter, the protection of an investor’s
legitimate expectations will be analysed.

Several tribunals have asserted that the protection of legitimate expectations is the
primary objective of the FET standard.! Currently, assessing the protection of the
legitimate expectations of an investor constitutes a central element of the FET standard
evaluation in the majority of FET investment cases.? In this vein, it is important to
note that the investor’s legitimate expectations are usually based on (i) a specific
representation made by the host state to such an investor regarding its investment, or
(ii) an assumption on the part of the investor that the general regulatory framework
relied upon by it at the time the investment was made will remain stable.

1 See Biwater v. Tanzania, I1CSID Case No. ARB/05/22 Final Award (24 July 2008) para. 602 where the
tribunal stated that ‘[t]he purpose of the fair and equitable treatment standard is to provide to
international investments treatment that does not affect the basic expectations that were taken into
account by the foreign investor to make the investment, as long as these expectations are reasonable
and legitimate and have been relied upon by the investor to make the investment. See also Suez,
Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v. Argentine Republic, 1ICSID
Case No. ARB/03/19 Decision on Liability (30 July 2010) and AWG v. Argentina [2010] UNCITRAL
Arbitration, Decision on Liability (30 July 2010) para. 222, in which it was stated that ‘[i]n an effort to
develop an operational method for determining the existence or nonexistence of fair and equitable
treatment, arbitral tribunals have increasingly taken into account the legitimate expectations that a
host country has created in the investor and the extent to which conduct by the host government
subsequent to the investment has frustrated those expectations.’

2 ). Bonnitcha, Substantive Protection under Investment Treaties: A Legal and Economic Analysis
(Cambridge University Press, 2014) 161-162. Bonnitcha summarises the history of the legitimate
expectations doctrine in investment law as follows: ‘Since 2006, protection of the investor’s legitimate
expectations has emerged as the most significant element of the FET standard. The doctrine of
legitimate expectations has been sufficiently widely accepted that arbitral decisions now spend more
time examining the contours of the doctrine than determining whether compliance with the doctrine is
an element of FET. This shared recognition of legitimate expectations as an element of FET is reflected
in academic commentary.’” See also I. Laird and others, ‘International Investment Law and Arbitration:
2014 in Review’ in A.J. Bjorklund (ed.), Yearbook on International Investment Law and Policy 2013-2014
(Oxford University Press, 2015) 105. Reviewing the decisions on the FET standard rendered in 2013, the
authors emphasised that ‘tribunals in 2013 recognized that the protection of the claimant’s legitimate
or reasonable expectations is a well-accepted component of the FET standard.
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Specific representations can be provided to investors in different forms, e.g. in the host
state’s legislation or through contractual commitments.® Usually, a foreign investor’s
claim of a breach of its legitimate expectations is based on changes or alterations to
the original representation(s) made to that investor by the host state. The ‘reversal of
[representations] made by the host state that have led to legitimate expectations will
violate the principle of fair and equitable treatment.’*

In the absence of any specific representations by the host state to the investor, the
latter can still have legitimate expectations, i.e. based on the expectation of the
stability of the general legal framework.> Under the concept of legitimate expectations
in international investment law, states are required to maintain a certain degree of
stability and predictability in their regulatory framework as this is relied upon by
investors when making investments.® If the host state makes substantial subsequent
changes to the legal framework which was effective at the time when the investment
was made, and which have resulted in serious financial losses being suffered by
the investor, or in an inability on the part of the investor to continue operating its
investment, this can be considered by a tribunal to be a breach of the legitimate
expectations of the investor.’

The state’s right to regulate (elaborated in Chapter 2) plays a central role in determining
the limits of the protection of the investor’s legitimate expectations. Whether the
investor makes a claim for the protection of its legitimate expectations on the ground
of a reversal of a specific representation made to it by the host state, or on the basis
of a substantial change to the general regulatory framework, in both situations it will
refer to the state’s regulatory and/or administrative conduct, e.g. the change which
the state has made to the law, or the revocation of the licence.

The tension between the state’s right to regulate and the protection of the legitimate
expectations of an investor involves ‘a state’s insistence on its authority to adapt its
rules to the public interest and an investor’s insistence on a right to rely on a regime
which induced it to invest./® Tribunals have attempted to resolve this tension by
striving to reconcile the subjective interests of the investor deriving from its legitimate

3 Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v. Argentine Republic,
ICSID Case No. ARB/03/19 Decision on Liability (30 July 2010) para. 222. The tribunal explained that
‘when an investor undertakes an investment, a host government through its laws, regulations, declared
policies, and statements creates in the investor certain expectations about the nature of the treatment
that it may anticipate from the host State.

4 R. Dolzer, C. Schreuer, Principles of International Investment Law (Oxford University Press, 2014) 145.

5 R. Klager, Fair and Equitable Treatment in International Investment Law (Cambridge University Press,
2011) 164.

6 K.Vandevelde, A Unified Theory of Fair and Equitable Treatment, New York Univ. Journal of International
Law and Policy 43, 2010, p. 66.

7 M. Valenti, ‘The Protection of General Interests of Host States in the Application of the Fair and Equitable
Treatment Standard’ in G. Sacerdoti and others (eds.) General Interests of Host States in International
Investment Law (Cambridge University Press, 2014) 41.

8 J. Paulsson, Can “Legitimate Expectations” Ever be “Rights”? Lex (online publication), 19 April 2016,
<https://lex.jotwell.com/can-legitimate-expectations-ever-be-rights/> accessed 1 June 2018.
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expectations and the state’s right to regulate in the public interest.® In order to build a
bridge between the two concepts, tribunals follow several paths.

On the one hand, in general, tribunals’ assessment of the legitimacy of expectations
involves a review of the subjective interests of an investor in relation to the state’s
conduct. An important consideration in this assessment is the specific nature of a
state’s representations.’® The review of the selected cases in this study reveals that
in assessing the level of specificity, tribunals review the legal force of the state’s
representations through their legal form, content, and the wording.* The investor may
reasonably expect that its expectations are legitimate if they are based on specific
and unambiguous state representations.? In contrast, in situations where an investor
claims that its expectations have been frustrated because of changes implemented in
the general regulatory framework, tribunals have clarified that such an investor cannot
reasonably expect that the state will not amend its laws.®® Tribunals have thereby
generally expressed the view that only serious changes to a regulatory framework
— impacting the investor and its investment — may give rise to the protection of its
legitimate expectations.

On the other hand, in assessing the legitimacy of expectations, tribunals evaluate
factors that are independent of the subjective interests of an investor. For example,
they take into account certain special circumstances that were relevant to the
investment.’* This means that tribunals may attach importance to the economic

9 As observed by F. Dupuy and P.- M. Dupuy, who analysed the role of legitimate expectations in the
FET standard, ‘many arbitrators consider that it [the FET standard] creates a subjective right for each
investor to have its expectations to be protected as far as these expectations are legally “legitimate.”
This statement reflects the opinion of many international investment lawyers. Nonetheless in this
dissertation, the concept of a subjective right is not pivotal in the discussion in this chapter as the
focus is on the question of how the aforementioned tension between the right to regulate and the
protection of investors’ legitimate expectations is bridged by tribunals. As provided by F. Dupuy and
P-M. Dupuy, the general idea of legitimate expectations, supported in different legal systems, is to
provide a ‘balance between the individual’s private interest and the public interest represented by the
state.’ F. Dupuy, P-M. Dupuy, What to Expect from Legitimate Expectations? A Critical Appraisal and Look
Into the Future of the “Legitimate Expectations” Doctrine in International Investment Law in Mohamed
Abdel Raouf, Philippe Leboulanger, & Nassib G. Ziadé eds, Festschrift Ahmed Sadek El- Kosheri: From
the Arab World to the Globalization of International Law (Kluwer 2015) 276. This is also reflected in
investment jurisprudence, see: Saluka Investments BV v. Czech Republic [2006] UNCITRAL Arbitration
Partial Award (17 March 2006) para. 306. The tribunal provided that the review of the FET standard
requires a ‘weighing of the Claimant’s legitimate and reasonable expectations on the one hand and the
Respondent’s legitimate regulatory interests on the other.” also see: E/ Paso v. Argentina ICSID Case No.
ARB/03/15 Award (31 October 2011) para. 358. The tribunal emphasised that ‘legitimate expectations
cannot be solely the subjective expectations of the investor (...) investor’s legitimate expectations must
be grounded in reality, experience and context.’

10 T. Wongkaew, The Transplantation of Legitimate Expectations in Investment Treaty Arbitration in
P. Lazo et al. The Role of the State in Investor-state Arbitration, (Brill, 2015), p. 99, ‘Reasonableness or
legitimacy is also defined by a degree of specificity of commitment.

11 See section 5.3.3 of the Chapter for this analysis.

12 Total v. Argentina, ICSID Case No. ARB/04/01 Decision on Liability (27 December 2010) para. 117; Duke
v. Ecuador, ICSID Case No. ARB/04/19, Award (18 August 2008) para. 351.

13 El Paso v. Argentina 1CSID Case No. ARB/03/15 Award (31 October 2011) para. 374; loan Micula v.
Romania, ICSID Case No. ARB/05/20 Final Award (11 December 2013) para. 673.

14 In the words of the Saluka decision, the legitimate expectations doctrine does not just protect the
subjective expectations of an investor, they ‘must rise to the level of legitimacy and reasonableness in
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and socio-political circumstances that influenced the state’s measure.’® Another
aspect which impacts the legitimacy of the investor’s expectations is the investor’s
own conduct, such as whether or not it has properly exercised due diligence.'® The
investor’s duty to duly consider the laws and regulations, as well as the economic
and socio-political circumstances in the host state, have been relevant factors for
tribunals in deciding whether an investor’s expectations can be considered legitimate
and therefore protected.

On the basis of the case law analysis conducted in this dissertation, four elements can
be identified, the assessment of which are crucial for the determination whether the
expectations of an investor can be considered legitimate and thus capable of limiting
the state’s right to regulate. These are: (i) the specific representations made by the
host state to an investor; (ii) the stability of a general regulatory framework; (iii) the
economic and socio-political circumstances in the host state; and (iv) the investor’s
conduct, i.e. due diligence and risk assesment.

In the remainder of this Chapter, section 5.2 will first explain how the concept of
legitimate expectations was introduced in early FET cases. Next, in sections 5.3-5.6
the four elements stated above will be elaborated upon by presenting and analysing
recent cases. Section 5.7 contains the concluding remarks.

5.2 EARLY REFERENCES TO LEGITIMATE EXPECTATIONS IN FET
INVESTMENT DECISIONS

The legitimate expectations of an investor became a prominent element of the FET
standard in the early 2000s. In CME v. Czech Republic — one of the early decisions
on the FET standard that was delivered in 2001 — the tribunal indirectly referred to
legitimate expectations in its decision. A few years later, in the Tecmed v. Mexico award
of 2003, the tribunal assessed whether legitimate expectations had to lead to the
protection of the investor under the FET standard.*® Since then, this legal concept has
developed and evolved in many international investment cases.*®

the light of circumstances.” Saluka Investments BV v. Czech Republic [2006] UNCITRAL Arbitration Partial
Award (17 March 2006) para. 304.

15 Duke Energy v. Ecuador [2008], ICSID Case No. ARB/04/19, Award (12 August 2008) para. 340.

16 M. Potesta, ‘Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the
Limits of a Controversial Concept’ [2013] 28(1) ICSID Review, 119. The author provided that the
‘reasonableness requirement inherent in expectations is in turn affected by a further component, which
concerns the role played by the investor in the investment operation.

17 J.Vinuales, Investor Diligence in Investment Arbitration: Sources and Arguments, /ICSID Review, Vol. 32,
No. 2 (2017) p. 362.

18 M. Sornarajah, Resistance and Change in the International Law on Foreign Investments (Cambridge
University Press, 2015) 257. See: T. Wongkaew, ‘The Transplantation of Legitimate Expectations in
Investment Treaty Arbitration: A Critique’ in S. Lalani and R. Lazo, The Role of the State in Investor-State
Arbitration (Brill Nijhoff, 2015) 75.

19 J. Bonnitcha, Substantive Protection under Investment Treaties: A Legal and Economic Analysis
(Cambridge University Press, 2014) 20. The author states that ‘since 2006, protection of the investor’s
legitimate expectations has emerged as the most significant element of the FET standard. The doctrine
of legitimate expectations has been sufficiently widely accepted (...)” M. Sornarajah, Resistance and
Change in the International Law on Foreign Investments (Cambridge University Press, 2015) 257. See
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Tribunals have taken different approaches in interpreting the element of legitimate
expectations as a part of the FET standard. As Roberts summarised:

“Some investment tribunals have recognized the limited nature of this [legitimate
expectations] doctrine, while others have tended to overdraw it and related
doctrines, treating them as akin to freezing the regulatory framework at the time
of investment.”?°

Two basic approaches in applying the legitimate expectations concept can be
distinguished. The first approach includes FET cases in which tribunals have widely
applied the legitimate expectations concept, focusing primarily on the rights of
investors with limited consideration being given to the rights of host states.?* Such
an approach was primarily adopted in early FET cases. In this regard Sornarajah has
observed that ‘legitimate expectations [...] go through a process of contraction. The
first phase of awards of legitimate expectations consisted of the awards in which the
concept was given a wide scope.’*

The more recent investment decisions, representing the second approach, emphasise
that the legitimate expectations of a foreign investor are limited vis-a-vis the state’s
right to regulate.?® The latter category of cases is discussed in the sections 5.3-5.6. In the
cases discussed in this section and in the remainder of this Chapter, the term ‘investor’
refers to the claimant in the investment proceedings. Depending on the definition
of an investor and an investment in an applicable IIA, tribunals decide whether the
company or, in some cases, a private person qualifies as a foreign investor. Often, the
company or companies that are established in a host state, but controlled by a national
of the other contracting state (a party to the applicable IIA) is/are considered to be
foreign investor(s) by arbitral tribunals.?* The issue of whether the company qualifies
under the applicable IIA and may bring the claim against a host state is addressed at

also M. Potesta, ‘Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the
Limits of a Controversial Concept’ [2013] 28(1) /CSID Review, 88 who stated that ‘[i]f one observes the
awards given by investment treaty tribunals in the last few years, one will hardly find any example
where the concept of ‘legitimate expectations’ has not been invoked by the claimant {(...).”

20 A. Roberts, ‘Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States’ [2010]
104(2) American Journal of International Law, 215.

21 Examples of such decisions are: CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13
September 2001); Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003); Occidental
v. Ecuador, LCIA Case No. UN3467 Final Award (1 July 2004); MTD v. Chile, ICSID Case No. ARB/01/7
Award (25 May 2004). In the academic literature, several commentators have observed that, in some
cases, legitimate expectations as an element of the FET are interpreted broadly. See S. Schill, ‘Fair
and Equitable Treatment under Investment Treaties as an Embodiment of the Rule of Law’ (2006)
International Justice and Law Working Papers 2006/6 (NYU Law School).

22 M. Sornarajah, Resistance and Change in the International Law on Foreign Investments (Cambridge
University Press, 2015) 272.

23 See for example: Saluka Investments BV v. Czech Republic [2006] UNCITRAL Arbitration Partial Award
(17 March 2006) para. 306; Toto v. Lebanon, ICSID Case No. ARB/07/12 Award (7 June 2012) para.
165. Also see: M. Potesta, ‘Legitimate Expectations in Investment Treaty Law: Understanding the Roots
and the Limits of a Controversial Concept’ [2013] 28(1) /CSID Review, 100. The author, in analysisng
legitimate expectations as a part of the FET standard, observed that currently ‘arbitral tribunals have
gradually posed limits and qualifications to such recognition [of legitimate expectations].

24 R. Dolzer, C. Schreuer, Principles of International Investment Law (OUP, 2012) 50.

123



the jurisdictional stage of the arbitral proceedings. An analysis of the jurisdiction of
the tribunal concerned falls outside the scope of this study.

The first approach in interpreting legitimate expectations was adopted in CME v.
Czech Republic and Tecmed v. Mexico. In these two cases, a wide interpretation of
the concept of the legitimate expectations of the investor was employed as part of
the assessment of the FET standard. These early decisions are still important because
they introduced certain aspects which are pertinent to the concept of legitimate
expectations. In Tecmed v. Mexico, the tribunal referred to the notions of consistency,
the lack of ambiguity, and transparency, i.e. elements that continue to be relevant
in the contemporary evaluation of the FET standard by tribunals.?> The following
investment decisions are reviewed in this section: CME v. Czech Republic and Tecmed
v. Mexico.

(i) CME v. Czech Republic (2001)

In CME v. Czech Republic, the tribunal referred to the notion of legitimate expectations
as a stand-alone concept. The case concerned a US citizen who — in 1993 — had
invested in a Czech television broadcasting company.?® The investment was organised
through a Dutch company (CME) with a Czech subsidiary (CNTS). CNTS became the
exclusive provider of the first private TV channel in the Czech Republic by making
an arrangement with a Czech company (CET 21), which obtained a licence from the
regulatory authority (Media Council).?” At first, the state authorities did not object
to the aforementioned structure. However, in 1996, the Media Council started
investigating the arrangement between CNTS and CET 21. It initiated administrative
proceedings against CNTS, alleging that CNTS was an illegal broadcasting TV station
that had been operating without a licence.® In the same year the amended Media
Law entered into force. This law had an adverse impact on the licensing conditions
between CET 21 and CNTS.? Eventually, CNTS lost its position as the exclusive provider
of the private TV channel and was replaced by other service providers.

In this dispute, CME (the investor) argued that it had been treated unfairly and
inequitably, and that this was in violation of the FET standard laid down in Article 3(1)
of the Dutch-Czech BIT.*® The tribunal concluded that the FET standard had indeed
been violated because of an ‘evisceration of the arrangements in reliance upon which
the foreign investor was induced to invest.”* The tribunal stated that the approval of

25 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 154.

26 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) para. 6.

27 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) paras 8-11.

28 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) paras. 107-108.

29 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) paras. 109, 235.

30 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) para. 155. See
also Article 3(1) of the Netherlands-Czech Republic BIT (1992) ‘Each Contracting Party shall ensure fair
and equitable treatment to the investments of investors of the other Contracting Party and shall not
impair, by unreasonable or discriminatory measures, the operation, management, maintenance, use,
enjoyment or disposal thereof by those investors.” CME v. Czech Republic [2001] UNCITRAL Arbitration,
Partial Award (13 September 2001) para. 155.

31 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) para. 611.
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the contractual structure between CET 21 and CNTS to provide broadcasting services
must be ‘regarded as a legally well-founded basis’ for the investor to expect that he
could operate relying on the same structure.®> The amendments to the Media Law
and the interference by the Media Council, however, had altered the legal regime of
CME’s investment structure, and therefore, according to the tribunal, the legitimate
expectations of the investor had been violated.*

The tribunal relied upon the concept of the legitimate expectations of the investor in
assessing the violation of the FET standard, but it did not elaborate upon this concept
in its decision. However, shortly after the CME v. Czech Republic decision, the Tecmed
v. Mexico (2003) decision was rendered, in which the notion of legitimate expectations
was further developed.® The Tecmed tribunal emphasised that an investor is entitled
to have ‘basic expectations’ that the host state will act in a ‘consistent manner, free
from ambiguity and totally transparently’ when dealing with an investor.*®

(ii) Tecmed v. Mexico (2003)

In Tecmed v. Mexico, a Spanish company, Tecmed (the investor),® bought ‘property,
buildings and facilities and other assets’ relating to a landfill of hazardous industrial
waste, in an auction organised by the Municipality of Hermosillo, in the State of
Sonora, Mexico.¥ Tecmed involved its subsidiary Cytar, a company incorporated under
Mexican law, in order to operate the landfill.3®

For managing the landfill, the operating company Cytar had to obtain a licence from
the Hazardous Materials, Waste and Activities Division (INE), which was a federal
government agency. Every year, the operating company had to request an extension
of the licence. Despite being successful in obtaining an extension in 1996 and 1997,
in 1998 Cytar was denied a renewal of the licence to operate the hazardous landfill.**

32 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) para. 457.

33 CME v. Czech Republic [2001] UNCITRAL Arbitration, Partial Award (13 September 2001) paras. 157,
166, 611.

34 See M. Potesta, ‘Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the
Limits of a Controversial Concept’ [2013] 28(1) ICSID Review, 100. The author states that Tecmed was the
first arbitral tribunal to clearly spell out that fair and equitable treatment encompasses the protection
of expectations. See C. Schreuer and U. Kriebaum, ‘At What Time Must Legitimate Expectations Exist’
in T Walde and others (eds.) A Liber Amicorum: Thomas Wilde — Law Beyond Conventional Thought
(CMP Publishing, 2009) 276 who argued that Tecmed v. Mexico was ‘one of the leading cases on fair and
equitable treatment and an investor’s legitimate expectations.’

35 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 154.

36 The claimant referred to as the investor in the text was the parent company of Tecmed in Spain that
had two subsidiaries in Mexico: ‘Technicas Medioambientales de Mexico, S.A. de CV. (“Tecmed”),
is a company incorporated under Mexican law, and holds over 99% of the shares of such company.
Additionally, Tecmed holds over 99% of the shares of CYTRAR, S.A. DE C.V. (“Cytrar”), a company
incorporated under Mexican law through which the investment giving rise to the disputes leading
to these arbitration proceedings was made.” Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award
(29 May 2003) para. 4.

37 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 35.

38 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) paras. 35.

39 Tecmed is a subsidiary that bought a landfill of hazardous industrial waste and afterwards transferred
the landfill to Cytrar, a company created by Tecmed to operate the landfill. Tecmed v. Mexico, ICSID Case
No. ARB(AF)/00/2 Award (29 May 2003) para. 38-39.
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The Mexican government, in denying the renewal of the licence, explained that the
site had not been properly maintained and that its further development would have
negative effects for the environment and the health of the population.® Even though
the investor and the Mexican authorities had agreed to relocate the landfill to a new
site, this plan was never realised.*

In examining the FET standard under Article 4(1) of the Spain-Mexico BIT, the tribunal
assessed whether the denial of a renewal of the investor’s operating company’s licence
to operate the landfill had been in violation of the FET standard.*

The investor argued that the agreement to relocate to another site could not justify
a refusal to extend the permit to operate the old site. The investor argued that the
new site for a hazardous landfill should have been opened before the old one was
closed.”® The investor complained that the denial of the permit to operate the old
landfill had violated the FET standard as it “frustrate[d] its justified expectation of the
continuity and duration of the investment made and would impair recovery of the
invested amounts and the expected rate of return.*

In its assessment, the tribunal asserted that complying with the FET standard included
an obligation for the host state to respect the expectations of an investor. The tribunal
stated that the contracting parties to the Spain-Mexico BIT had to treat investments in
a way that ‘does not affect the basic expectations that were taken into account by the
foreign investor to make the investment.* The tribunal stated that:

“The foreign investor expects the host State to act in a consistent manner, free
from ambiguity and totally transparently in its relations with the foreign investor,
so that it may know beforehand any and all rules and regulations that will govern
its investments, as well as the goals of the relevant policies and administrative
practices or directives, to be able to plan its investment and comply with such
regulations.”’4®

The tribunal elaborated upon a ‘consistent manner’ as follows: ‘i.e. without arbitrarily
revoking any pre-existing decisions or permits issued by the State that were relied

40 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) paras. 97, 99, 125.

41 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 112 “When INE considered
the renewal of the Permit, the relocation had not taken place and, reportedly, the final relocation site
had not been identified (...)." Also see on the nature of the permit —para. 160. ‘The relocation agreement
has not been memorialized in an instrument signed by all the parties involved, the evidence submitted
leads to the conclusion that there was such an agreement, as evidenced by the joint declaration of
SEMARNAP, the Government of the state of Sonora and the Honorable Municipality of Hermosillo to
that effect.

42 Article 4(10) of the Spain-Mexico BIT states that ‘[e]ach Contracting Party will guarantee in its territory
fair and equitable treatment, according to International Law, for the investments made by investors of
the other Contracting Party.’

43 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) paras. 40-51.

44  Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 41.

45 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 154. See also J. Bonnitcha,
Substantive Protection under Investment Treaties: A Legal and Economic Analysis (CUP, 2014) 50.

46 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 154.
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upon by the investor to assume its commitments as well as to plan and launch its
commercial and business activities (...).”*

The tribunal found that Mexico had violated the FET standard because the state’s
decision not to renew the licence had violated the legitimate expectations of the
investor. According to the tribunal, the investor had been assured by the state’s
authorities that ‘the old site for hazardous waste would be available until it would be
possible to relocate to a new site.”*® The tribunal underlined that the authorities did
not provide an ‘explicit, transparent and clear warning’ to the investor that the site
would be closed before relocation.* The tribunal asserted that Mexico’s conduct was
‘characterized by its ambiguity and uncertainty which are prejudicial to the investor.*°

The tribunal found that the investor’s expectations had been frustrated because of the
inconsistent and non-transparent conduct of the authorities.® It based its judgment
on the reasoning that the state’s authorities had assured the investor that he could
continue his operations on the old landfill site before relocating to a new one,** whereas
the state’s authorities had in fact refused to renew the investor’s licence to operate the
old landfill.>® The tribunal concluded that the ‘contradictory and ambiguous conduct’>*
of the state’s authorities in relation to the investor and the lack of transparency in
their decision to deny the renewal of the licence to operate the landfill amounted to a
violation of the FET standard under Article 4(1) of the Spain-Mexico BIT.>

The decision of the Tecmed tribunal has often been cited and referred to by subsequent
tribunals, specifically with regard to the obligation to protect the legitimate
expectations of an investor.>® The Tecmed v. Mexico award has also attracted criticism,
due to the unreasonable demands that had been made in relation to the host state.
For example, in an UNCTAD study on the FET standard, the decision has been criticised

47 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 154.

48 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 160.

49 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 160.

50 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 172.

51 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) paras. 172-174; see also Bonnitcha
J., Substantive Protection under Investment Treaties: A Legal and Economic Analysis (Cambridge
University Press, 2014) 99.

52 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 160.

53 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) paras. 172-174; see also Bonnitcha
J., Substantive Protection under Investment Treaties: A Legal and Economic Analysis (Cambridge
University Press, 2014) 99.

54 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 172.

55 Tecmed v. Mexico, ICSID Case No. ARB(AF)/00/2 Award (29 May 2003) para. 174.

56 See Occidental v. Ecuador, ICSID Case No. ARB/06/11 Award (5 October 2012); MTD v. Chile, ICSID Case
No. ARB/01/7 Award (25 May 2004) (the Tecmed reasoning was explicitly applied to this case, see para.
115); LG&E Energy Corp., LG&E Captial Corp. & LG&E International v. The Argentine Republic, ICSID
Case No. ARB/02/1 Decision on Liability (3 October 2006); PSEG v. Turkey, ICSID Case No. ARB/02/5
Award (19 January 2007); Duke Energy v. Ecuador, ICSID Case No.ARB/04/19 Award (18 August 2008)
and others. See also R. Dolzer, ‘Fair and Equitable Treatment: Today’s Contours’ [2014] 12(1) Santa
Clara Journal of International Law, 14. The author states that Tecmed is the most cited award in
investment jurisprudence. See also L. Reed and S. Consedine, ‘Fair and Equitable Tr