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CHAPTER I 

Accountability for extraterritorial civilian 
missions 

Currently, some 2,500 civilian experts carry out a range of extraterritorial 
civilian activities on behalf of the European Union (EU). While reading these 
lines, Scandinavian police officers provide strategic advice and training to their 
Ukrainian homologues to build up community policing—that is direct interac-
tion and dialogue with (local) communities—with the aim of fostering and 
maintaining trust. At the same time, a Spanish law enforcement officer holds a 
seminar on professional ethics for police members in Bamako, while a French 
security sector expert helps the local authorities to elaborate a new curriculum 
for Malian law enforcement staff. Many kilometres away, an Italian magistrate is 
about to close a joint investigation with her Kosovo counterpart in a civil claim 
related to a property dispute. Simultaneously, an EU observer from Denmark 
ensures that Georgian schoolchildren can cross the administrative boundary line 
every day to attend school. In the West Bank, a Swedish police trainer interacts 
with Palestinian participants to raise human rights awareness. And only some 
weeks ago, German security experts have begun to assist Iraqi authorities in the 
implementation of the country’s national security strategy. ese impressions 
from different EU civilian missions illustrate that the EU undertakes a panoply of 
civilian crisis management activities in many different extraterritorial contexts. 

Yet, only resolute optimists would have thought one or two decades ago that, 
by the year 2018, the EU would be an international security actor deploying 
civilian experts as well as military staff to conflict-torn regions. Constructing a 
European security and defence policy has undeniably not been a smooth under-
taking: the genesis of the Common Security and Defence Policy (CSDP),1 which 
is an integral part of the Common Foreign and Security Policy (CFSP), has been 
a story marked by the interplay of great aspirations as well as severe setbacks, 
and of deeply rooted concerns as well as persistent hesitation. Only in the light 
of the geopolitical transformations of the post-Cold War era, Member States 

 
1 Prior to the latest Treaty revision, the CSDP was called European Security and Defence Policy 
(ESDP). For the sake of consistency, the term CSDP is used throughout this study to refer to the 
policy prior to and aster the entry into force of the Treaty of Lisbon in 2009. 
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finally decided to enlarge the EU’s foreign policy portfolio of trade and devel-
opment to also include peace operations. 

In 2003, civilian crisis management went operational with its first police mis-
sion in Bosnia and Herzegovina. Since then, the Union has launched seven po-
lice missions, three rule of law missions, two monitoring missions, three border 
assistance missions, four security sector reform missions, and four missions with 
both civilian and military components. With this operational track record of 
more than twenty civilian missions of varying type and size set up so far across 
Europe, Africa, and Asia, civilian crisis management accounts for two-thirds of 
the Union’s peace operations.2 e operational dynamism of civilian CSDP goes, 
however, largely unnoticed. is is, on the one hand, because civilian activities 
attract in general less attention than their military counterparts. On the other 
hand, publicly available information regarding the planning and implementation 
of EU crisis management activities are comparatively scarce given the strict 
disclosure regime applicable to EU security and defence issues.3 

 

 
 

Figure 1. Map of EU civilian crisis management missions (2003–2017)  

 
2 To date (December 2017), 22 civilian missions (and 11 military operations) have been 
launched. ey have been deployed to (in alphabetical order): Afghanistan, Bosnia and Herze-
govina, Djibouti, the Former Yugoslav Republic of Macedonia, Georgia, Guinea-Bissau, Indone-
sia (province of Aceh), Iraq, Kenya, Kosovo, Libya, Mali, Niger, the Palestinian Territories, the 
Democratic Republic of Congo (DRC), Tanzania, the Seychelles, Somalia, (South-)Soudan, and 
Ukraine (and, for military operations, additionally the Central African Republic and Tchad). 
3 Art 9(1) Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 
May 2001 regarding public access to European Parliament, Council and Commission docu-
ments [2001] OJ L 145/43. To be read in conjunction with Council Decision 2001/264/EC of 19 
March 2001 adopting the Council’s security regulations [2001] OJ L 101/1. 
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1. An introduction to EU civilian crisis management 

e purpose of EU civilian missions is to contribute to the restoration of stability 
and security in areas shaken by crises or conflict by enhancing the capacity of 
institutions key to the rule of law (i.e. police, judiciary, and armed forces). Ac-
tivities range from border assistance and monitoring to rule of law support, 
include police training and law enforcement capacity building, and extend to 
assistance for reforming the security sector and military capacity building. With 
annual budget appropriations amounting to roughly 300 EUR million (payments 
are generally a little lower), the Union currently undertakes ten civilian missions, 
the most prominent being the rule of law mission EULEX in Kosovo. Next to 
Member States, third countries (e.g. Switzerland or Norway) take part in these 
missions. 

But what is the governance setting of these manifold extraterritorial activi-
ties? Under which institutional and procedural framework are the Union’s civilian 
missions deployed? As for the global political context, the Union’s efforts are 
obviously part of a broader scheme of peace operations, implemented under the 
United Nations (UN) umbrella. Although the EU’s contribution to global peace-
keeping efforts is comparatively modest in numbers, it carries a significant polit-
ical weight. 

Regarding its legal anchorage, EU crisis management is embedded in both 
international law and EU law. Missions are established on the basis of a decision 
of the Council of the European Union (Council),4 and additionally rest either on 
an invitation by the host State or a UN Security Council resolution.5 EU civilian 
crisis management is indeed conducted in accordance with the international law 
principles contained in the UN Charter (UNC). Apart from the fundamental 
principles protecting State sovereignty (Article 2(1) UNC) and prohibiting the 
use of force (Article 2(4) UNC), Chapter VI through Chapter VIII are essential 
in the context of peace operations, albeit the latter or not explicitly mentioned. 

At EU level, the legal rules governing the deployment of civilian missions are 
laid down in Title V of the Treaty on European Union (TEU) as last modified by 

 
4 Art 26 and Art 31 TEU. 
5 Except for EULEX Kosovo (based on Security Council resolution 1244 adopted in 1999), all 
civilian missions were established upon invitation of the host State. ierry Tardy, CSDP in 
Action—what Contribution to International Security? (European Union Institute for Security 
Studies 2015) 26. 
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the Treaty of Lisbon (2007).6 Chapter 1 of the said Title, dealing with the Union’s 
action on the international scene in general, sets out principles and objectives to 
be pursued in EU external action, including in the field of foreign affairs, securi-
ty, and defence. Chapter 2 then specifically deals with the CFSP (Section 1) and 
the CSDP (Section 2). It establishes the institutional and procedural set-up of the 
policies at stake. While the term ‘civilian crisis management’ cannot be found in 
primary law, it is alluded to twice: first in Article 42(1) TEU, programming the 
use of civilian and military assets outside the Union for peace-keeping, conflict 
prevention and strengthening international security, and secondly in Article 43 
TEU, where tasks referred to in Article 42(1) TEU are enumerated in a non-
exhaustive manner. 

Primary law provisions stipulate that EU civilian crisis management takes 
place in an institutionally and procedurally intergovernmental framework, in 
which Member States call the shots: representatives of national governments act 
unanimously at high-level meetings—Heads of State or Government for the 
European Council, and national representatives at ministerial level for the 
Council.7 According to Treaty law (Article 38 TEU), this decision-making activi-
ty is backed up by one supportive Brussels-based body, namely the Political and 
Security Committee (PSC), which is composed of one ambassadorial level repre-
sentative per Member State. Yet, these primary law provisions regulate only the 
apex of the civilian crisis management pyramid. Under the Council/PSC surface, 
there is a web of specialized Brussels-based structures, which Member States 
have progressively put in place since the early 2000s. ese administrative struc-
tures autonomously handle the entire policy cycle of civilian crisis management, 
including the preparation and implementation of Council decisions, strategic as 
well as operational planning of missions, and steering of the operational con-
duct.8 

 
6 roughout this study, the dates of the European Treaties (mostly displayed in brackets) 
indicate the year in which the respective Treaty was signed and not the year in which it entered 
into force. is is because in European security and defence, numerous developments took 
place between the signature of a treaty and its coming into force so that Treaty law does or did 
not necessarily reflect the latest state of affairs. 
7 Taken in a literal sense, the adjective intergovernmental denominates an environment or 
situation determined by governments of different countries via national representatives. In the 
European Union context, intergovernmental has come to have an additional, somehow broader 
meaning. As for the different elements making up an intergovernmental setting in the latter 
sense, see Helene Sjursen, ‘Not so Intergovernmental aster All? On Democracy and Integration 
in European Foreign and Security Policy’ (2011) 18 Journal of European Public Policy 1078. 
8 Ana E Juncos and Karolina Pomorska, ‘Invisible and Unaccountable? National Representatives 
and Council Officials in EU Foreign Policy’ (2011) 18 Journal of European Public Policy 1096; 
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Because of the incremental institutionalization and professionalization of EU 

civilian crisis management structures, Brussels-based actors have exchanged 
their supporting for a main role in the civilian crisis management play. Hence, in 
the real world of civilian CSDP, an influential and efficient Brussels-based bu-
reaucracy runs the show, with high-level national representatives entering the 
stage from time to time to formalize or endorse, when necessary, the work which 
has been done or prepared by the bureaucratic machinery. 

Civilian crisis management realities do thus no longer correspond to the ini-
tial intergovernmental blueprint: instead of national capitals exclusively pulling 
the strings in civilian CSDP, the centre of strategic and operational gravity of 
civilian crisis management is de facto located in Brussels. But Treaty law remains 
largely silent as to what happens in Europeanized structures at the sub-Council 
level where, though, the bulk of crisis management work is delivered. I therefore 
argue that civilian crisis management is a truly sui generis edifice. To seize this 
edifice, I introduce the concept of Europeanized intergovernmentalism. 

I assert that the institutional and procedural framework of civilian crisis 
management remains de jure intergovernmental, while the administrative and 
operational realities have de facto been subject to Europeanization, that is ‘a 
process in which powers are transferred vertically (from the national to the EU 
level) rather than horizontally (from Community [now EU] institutions to spe-
cialized agencies).’9 Hence, EU civilian crisis management is intergovernmental in 
form, but in substance Europeanized. is means that ‘decisions have in effect—
though not, of course, legally—been passed to a corps of invisible and unac-
countable public servants.’10 is finding of a discrepancy between law and prac-
tice constitutes the starting point of this study.  

 
Hylke Dijkstra, Policy-Making in EU Security and Defence: An Institutional Perspective (Palgrave 
Macmillan 2013) 195–199; Daniel ym, ‘e Intergovernmental Constitution of the EU’s 
Foreign, Security & Defence Executive’ (2011) 7 European Constitutional Law Review 453, 464; 
Hylke Dijkstra, ‘e Influence of EU Officials in European Security and Defence’ (2012) 21 
European Security 31, 314; 323. 
9 René Dehousse, ‘Misfits: EU Law and the Transformation of European Governance’, Jean 
Monnet Working Paper 2/02 (EUI 2002) 
<http://www.jeanmonnetprogram.org/archive/papers/02/020201.html>. 
10 Carol Harlow, Accountability in the European Union (Oxford University Press 2002) 34. For 
the CFSP context, see Juncos and Pomorska, ‘Invisible and Unaccountable?’ (n 8). 
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2. Accountability in the context of Europeanized intergovern-
mentalism 

What does this de jure-de facto-discrepancy imply for the overall governance 
framework of civilian crisis management? In my view, the key variable regarding 
the implications of Europeanized intergovernmentalism is the actual allocation 
of power in this setting. 

According to our contemporary conception of public institutions, public au-
thorities in liberal democracies are expected to account for the exercise of the 
power conferred to them.11 In line with the definition provided by Mark Bovens, 
accountability is understood as ‘a relationship between an actor and a forum, in 
which the actor has an obligation to explain and to justify his or her conduct, the 
forum can pose questions and pass judgement, and the actor may face consequenc-
es.’ 12 e very function of accountability is to contribute to holding those en-
trusted with power to account for the use of that power. Accountability is thus 
the corollary to exercising public power.13 is power–accountability nexus 
extends to the international realm and international institutions.14 It follows 
from this that, as exercising power carries with it an obligation to be held to 
account for the use of that power, the process of delegating power from the na-
tional to the international plane needs to go hand in hand with the establishment 
of accountability arrangements. 

In a typical intergovernmental setting, decision-making and action power 
rests with the executive of the respective Member State. ere is neither a trans-
fer of power nor a delegation of functions to an entity above the nation-state. 
erefore, the existing chains of delegation and accountability remain within the 
national realm: power is exercised by national actors at the international level. 
is traditional intergovernmental conception finds its expression in the prima-
ry law provisions on EU security and defence, including civilian crisis manage-
ment. According to Treaty provision, Member States retain their decision-
making and action prerogatives, which they exercise at EU level in meetings of 
two in composition distinctively intergovernmental institutions, namely the 

 
11 Harlow (n 10) 8. 
12 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13 
European Law Journal 447, 450. 
13 Public power is understood as the power vested in an individual or entity performing func-
tions of the state—be they legislative, judicial, or executive in nature. 
14 International Law Association, Final Report on the Accountability of International Organisa-
tions, 2004 5. 
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Council (ministerial level cooperation) and the European Council (meeting of 
Heads of State and Government). In addition, procedures mirror traditional 
intergovernmental patterns: unanimity prevails, giving Member States in princi-
ple a veto option. e usual supranational suspects—the European Commission 
(Commission), the European Parliament (EP)—are discarded from decision-
making and control, as is the Court of Justice of the European Union (CJEU). 

is is in stark contrast to most other EU policies. In supranationalized EU 
policy fields, decision-making and action capacity has been transferred to the 
EU’s institutional triangle composed of the Commission, the Council, and the 
EP. e function of steering, deciding on, and reviewing policy developments 
and measures is thus in the hands of supranational institutions, which can im-
pose binding rules and decisions upon the Member States.15 In this constellation, 
power is no longer exercised by national actors on the national or international 
plane, but rests with supranational actors at the supranational level. As a result, 
national (governmental) actors who are not embedded in a structure at the su-
pranational level (e.g. the Council) have only a residual role to play. e shist in 
governance from the national to the supranational level implies a shist in ac-
countability. Hence, in the supranational EU setting, accountability processes 
involve primarily supranational actors and fora, such as the European Parlia-
ment, the Luxembourg Court, the European Ombudsman, or the European 
Court of Auditors. 

In the context of civilian CSDP, we are faced with Europeanized intergov-
ernmentalism—that is a framework which is de jure fundamentally intergov-
ernmental, but Europeanized through practice. As indicated above, this finding 
of a law-practice-discrepancy is the starting point of this study. What happens 
with the interrelated elements of delegation and accountability when the confer-
ral of powers occurs in a context which is no longer (purely) intergovernmental 
but not supranational either? How to construe effective accountability mecha-
nisms adapted to the allocation of power in a setting of Europeanized intergov-
ernmentalism?  

 
15 e adjective supranational describes ‘une autorité institutionnelle à laquelle, dans des do-
maines spécifiquement circonscrits, ses États membres ont librement consenti la faculté de produire 
des règles de droit qui leur sont directement applicables.’ See Frank Attar, ‘Supranational’, Diction-
naire des relations internationales de 1945 à nos jours (Éditions du Seuil 2009) 912. 
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Figure 2. Accountability and power—theory and practice 

Indeed, it is difficult to clearly ascribe responsibilities and/or competences in 
the multi-level and multi-actor sphere of EU civilian crisis management. Who is 
politically accountable for choices made in the context of civilian crisis man-
agement, or for the problems arising from civilian missions? e European 
Council, the Council, the Member States, the Brussels-based bureaucracy—or all 
of them together? How does administrative accountability unfold? Between 
seconded personnel (in Brussels or missions) and the respective seconding 
Member State institution, or within crisis management structures, or both? And 
who is, for example, in charge of holding actors to account if a deployed civilian 
expert is accused of corruption or other misconduct? e sending organization 
(the EU) or the sending Member State? Which judicial institutions can exercise 
legal accountability? e Luxembourg Court, national jurisdictions, the Europe-
an Court of Human Rights? 
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3. A salient research endeavour: alarming real world accountabil-

ity 

e above questions, which hint at the supposition that the increased extraterri-
torial civilian activity under the CSDP takes place in a governance framework 
which lacks a clear accountability regime, are far from being hypothetical: in-
sights from practice show that the intricate Europeanized set-up of civilian 
CSDP can give rise to gaps in the accountability architecture or, differently put, is 
likely to engender an ‘accountability deficit’.16 

Exemplary for accountability issues is an incident related to the rule of law 
mission to Kosovo (EULEX Kosovo)17—the Union’s civilian crisis management 
flagship. In November 2014, EULEX was hit by a corruption scandal, which 
made it to the front page of leading newspapers across Europe. Suspected to 
have leaked information to the press, Maria Bamieh, a seconded prosecutor 
from the United Kingdom, had been suspended. Bamieh, denying this claim, 
publicly explained that some EULEX colleagues had been involved in unlawful 
actions, that her demands for internal investigations of these irregularities had 
been disregarded by EULEX, and that her secondment had not been prolonged 
out of discriminatory reasons. e initial allegations concerned thus corrup-
tion—bribe taking by a seconded judge—and were exacerbated by secondary 
allegations regarding the handling of the issue—unfair treatment, obstruction of 
investigations. (For an overview of key events of the incident, see the timeline 
presented in the annex.) 

e incident was subject to scrutiny by both the European Ombudsman18 
and an external expert (Jean-Paul Jacqué).19 Albeit the corruption allegations 

 
16 Carol Harlow and Richard Rawlings, ‘Promoting Accountability in Multilevel Governance: A 
Network Approach’ (2007) 13 European Law Journal 542, 542. 
17 e mandate of EULEX Kosovo is two-fold: it contains a strengthening objective (provision 
of advice, training, etc.) and an executive dimension (prosecution, investigation, adjudication of 
war crimes, terrorism, corruption cases, etc.). e mission was launched in 2008 by Council 
Joint Action 2008/124/CFSP of 4 February 2008 on the European Union Rule of Law Mission in 
Kosovo, EULEX KOSOVO [2008] OJ L 42/92. 
18 Own-initiative inquiry OI/15/2014/PMC of the Ombudsman into the European External 
Action Service’s (EEAS) investigation into the allegation of serious irregularities involving the 
EU Rule of Law Mission (EULEX) in Kosovo (14 November 2014); Decision of the European 
Ombudsman closing the own-initiative inquiry OI/15/2014/PMC into the way in which the 
European External Action Service (EEAS) handles allegations of serious irregularities involving 
the EU Rule of Law Mission (EULEX) in Kosovo (4 December 2014). 



26 Accountability for extraterritorial civilian missions 
 
against the mission and its staff were not confirmed by the external scrutiny, the 
events did much reputational harm to the mission. As a matter of fact, the inci-
dent uncovered serious organizational shortcomings and procedural deficien-
cies, both within the mission and the overarching bureaucratic structures. 

First, the assessments of the European Ombudsman and the external expert 
showed that EULEX authorities (i.e. the Head of Mission) had repeatedly decid-
ed together with Brussels-based officials (i.e. the Civilian Operations Com-
mander) to deviate from existing procedures. is is, for instance, what happened 
when a joint investigation team—composed of an external prosecutor and a 
Kosovar colleague—was set up for the pre-trial criminal investigation into al-
leged instances of corruption. Not only was the recruitment of an external pros-
ecutor contrary to the stipulations of the Operations Plan, setting out in detail 
the ways and means of the mission.20 But in addition, only two high-ranking 
officials—namely the Head of Mission and the Civilian Operations Command-
er—knew about the existence of the mixed joint investigation team, which was 
therefore also referred to as ‘ghost team’.21 e recourse to exceptional proce-
dures, being additionally opaque, generated administrative uncertainty and 
raised questions of legality. 

Secondly, there were shortcomings with reporting and information processing. 
e major issue here was the striking absence of handover of crucial information 
when senior personnel both in the Operational Headquarters in Brussels (Civil-
ian Planning and Conduct Capability, CPCC) and on the ground departed/took 
up functions.22 Reportedly, no briefing of the incoming senior personnel oc-
curred so that crucial information (for instance on ongoing procedures) was not 
shared. Communication channels between the mission and the Operational 
Headquarters were another source of concern. One illustration hereof is that the 
Deputy Head of Mission transmitted the information on EULEX authorities not 
having opened investigations in 2012 orally to the Operational Headquarters via 
an intermediary visiting the mission because written channels were not deemed 
secure; the intermediary did, though, not recall having received or passed on 
information.23 

 
19 Jean-Paul Jacqué, ‘Review of the EULEX Kosovo Mission’s Implementation of the Mandate 
with a Particular Focus on the Handling of the Recent Allegations’ 31 March 2015. 
20 ibid 30. 
21 ibid 24. 
22 ibid 32; 36–37. 
23 ibid 28. 
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irdly, the handling of the allegations in terms of information disclosure was 

somewhat problematic as can be inferred from the reports. First, the mission 
conditioned responses to media requests to the journalist having previously sent 
the documents in their possession.24 Secondly, the disclosure regime applied to 
the report of the external expert triggered transparency questions. It is under-
standable that certain parts of the review report containing sensitive information 
(e.g. case material, names of alleged criminals) were redacted prior to public 
release to comply with confidentiality requirements. In the light of the Drast 
Terms of Reference asking for a public report and adequate arrangements for 
classified information,25 it is, however, far from obvious why all names—
including of (high-ranking) EULEX and Brussels-based officials, whose names 
were publicly known—have systematically been erased together with sensitive or 
classified information. is disclosure regime rendered the report difficult to 
read for informed members of civil society, and made the piece nearly impossi-
ble to understand for a wider public. 

It follows from the above three points that there were serious shortcomings 
regarding both the specific mission, namely EULEX Kosovo, and the mission’s 
general institutional and procedural framework under the CFSP/CSDP. Some 
issues pertained to procedural matters (i.e. deviation from codified procedures), 
others were indicative of organizational deficiencies (i.e. lack of institutional 
handover and/or memory), and again others related to information disclosure 
and transparency matters. But there were also positive developments: confronted 
with a major problem, several European actors proactively took steps to cast 
light on the alleged irregularities, including the High Representative of the Un-
ion for Foreign Affairs and Security Policy, the European Parliament, or the 
European Ombudsman. It must be stressed, however, that this proactive stance 
became necessary to substitute weak or deficient internal procedures and mech-
anisms (i.e. internal/administrative oversight) for external mechanisms. 

e incongruences brought to light by the EULEX corruption scandal are no 
isolated phenomena. Indicative of the existence of similar cases and constella-
tions is inter alia a pending case before the Luxembourg Court, which concerns 
the redeployment and degradation of a seconded national expert aster having 
internally reported on irregularities.26 In addition, a number of complaints 
lodged with the European Ombudsman show significant parallels as regards 
both the treatment of personnel reporting on irregularities and procedural 

 
24 ibid 35. 
25 Drast Terms of Reference, Ref.Ares(2014)3899224 (24 November 2014). 
26 e case H v Council is discussed in detail in Chapter VI.3. 
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shortcomings.27 Other Ombudsman case files cast light on organizational and 
managerial deficiencies—both in the missions and the Brussels-based bureau-
cracy. 

All of these cases and incidents, dealing with different aspects of institutional 
as well as procedural weaknesses and irregularities tied to accountability, under-
line the salience of thoroughly investigating accountability in civilian CSDP. In 
the light of this, this study seeks to answer the following fundamental question: 
to which extent has the transfer of powers by Member States to Brussels-based EU 
civilian crisis management structures been matched with the establishment of 
appropriate accountability mechanisms at the European level? e objective is to 
disentangle accountability matters with regard to civilian CSDP by investigating 
both de jure and de facto accountability arrangements. is will then allow identi-
fying who is accountable to whom, for what, and on which basis, and inform 
suggestions about how to cope with potential accountability challenges or short-
comings. 

4. Contribution to the literature 

e study’s research focus—accountability—and methodological approach—an 
exploration of both law and practice—adds an essential component to the aca-
demic debate. Legal scholars have so far shown moderate interest in assessing 
civilian crisis management. eir analytical focus largely lies on general legal-
institutional questions tied to the CFSP (e.g. separation of competences or de-
limitation of policy strands), on military CSDP operations, in particular ques-
tions of international responsibility, and on jurisdictional questions related to 
the imposition of sanctions (legal remedies, etc.).28 In the legal literature, civilian 
 
27 See Chapter VII.3. 
28 General legal questions were inter alia tackled by Peter van Elsuwege, ‘e Potential for Inter-
Institutional Conflicts before the Court of Justice: Impact of the Lisbon Treaty’ in Marise Cre-
mona and Anne ies (eds), e European Court of Justice and External Relations Law. Constitu-
tional Challenges (Hart Publishing 2014); Marise Cremona, ‘e Two (or ree) Treaty Solu-
tion: e New Treaty Structure of the EU’ in Andrea Biondi, Piet Eeckhout and Stefanie Ripley 
(eds), EU Law Aster Lisbon (Oxford University Press 2012); Piet Eeckhout, ‘e EU’s Common 
Foreign and Security Policy Aster Lisbon: From Pillar Talk to Constitutionalism’ in Andrea 
Biondi, Piet Eeckhout and Stefanie Ripley (eds), EU Law Aster Lisbon (Oxford University Press 
2012); Alan Dashwood, ‘Article 47 TEU and the Relationship between First and Second Pillar 
Competences’ in Alan Dashwood and Marc Maresceau (eds), Law and Practice of EU External 
Relations. Salient Features of a Changing Landscape (Cambridge University Press 2008). For 
reflections on international responsibility, see inter alia Frederik Naert, ‘e International 
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crisis management is thus understudied despite its operational track record. In 
addition, the de facto Europeanization of the de jure intergovernmental 
CFSP/CSDP tends to be overlooked (or downplayed): legal analyses mostly stop 
at descriptions on primary rules, which shape a fundamentally intergovernmen-
tal constitutional framework within which the CFSP and, by extension, the 
CSDP is conducted; practice is generally not discussed.29 Political scientists, on 
the other hand, have produced a considerable amount of studies on organiza-
tional and procedural matters, mostly with the aim of theorizing the institutional 
or operational output which had materialized in practice.30 Yet, the appropriate-
ness of the policy and law framework within which these missions are deployed 
is not subject to scrutiny; it is taken as a given variable in the output-equation or 
as a fixed component of the legal environment. 

Because of these research trends in legal and political scholarship, the cur-
rent academic literature does not provide an overall assessment of the set-up and 
realities of civilian crisis management. So far, no evaluation has been undertaken 
to understand who can be held to account for the panoply of civilian CSDP 
activities carried out under the auspices of the EU. is interrogation is at the 
core of the present study, which combines legal analysis with insights from polit-
ical science (governance studies, agency literature, international relations schol-
arship, etc.). e analysis unfolds precisely from the significant observation that 
civilian crisis management in practice takes place in a framework of European-

 
Responsibility of the Union in the Context of Its CSDP Operations’ in Malcolm Evans and 
Panos Koutrakos (eds), e International Responsibility of the European Union—European and 
International Perspectives (Hart Publishing 2013); Ramses A Wessels and Leonhard Den Hertog, 
‘EU Foreign, Security and Defence Policy: A Competence-Responsibility Gap’ in Malcolm 
Evans and Panos Koutrakos (eds), e International Responsibility of the European Union: 
European and International Perspectives (Hart Publishing 2013). Issues of judicial review were, 
amongst others, discussed by Christophe Hillion, ‘A Powerless Court? e European Court of 
Justice and the Common Foreign and Security Policy’ in Marise Cremona and Anne ies 
(eds), e European Court of Justice and External Relations Law. Constitutional Challenges (Hart 
Publishing 2014); Ramses A Wessels, ‘Lex Imperfecta: Law and Integration in European Foreign 
and Security Policy’ (2016) 1 European Papers 439. 
29 Notable exceptions in this regard are Panos Koutrakos, e EU Common Security and Defence 
Policy (Oxford University Press 2013) 67–68; Matthias Kottmann, Introvertierte Rechtsgemein-
schast. Zur richterlichen Kontrolle des auswärtigen Handels der Europäischen Union, vol 249 
(Springer 2014) 189–229; Thym, ‘The Intergovernmental Constitution’ (n 8) 464–466. 
30 For a concise overview of this literature, see Giovanni Faleg, e EU’s Common Security and 
Defence Policy—Learning Communities in International Organizations (Palgrave Macmillan 
2017) 17–19. is literature includes inter alia writings of Fabien Breuer, Hylke Dijkstra, Simon 
Duke, Giovanni Grevi, Eva Gross, Jolyon Howorth, Ana Juncos, Xymena Kurowska, Anand 
Menon, Michael Merlingen, Per Norheim-Martisen, Agniezka Nowak, and Rasa Otrauskaite. 
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ized intergovernmentalism; it assesses whether the considerable decision-
making and action capacity at EU level is mirrored by sufficient accountability 
capacity. 

As mentioned above, accountability is conceived as a mechanism of institu-
tional nature which aims at holding those entrusted with power to account for 
the use of that power.31 is understanding of the (purpose of) accountability 
has been described as a constitutional perspective. e constitutional stance on 
accountability, which links accountability to key concepts of constitutional law,32 
emphasizes the central role played by countervailing powers.33 It is indeed 
difficult to imagine that there is effective accountability without institutional 
countervailing powers, that is to say the separation of powers. Who would over-
view and control the decisions of the executive if there was, for instance, no 
independent judiciary or legislative branch of government? Only cynics would 
reply ‘the government itself ’—and this answer would be even more cynical re-
garding instruments of external action (civilian missions), which take place far 
away from national institutions and the electorate and which, hence, tend to 
escape public opinion and debate. erefore, checks and balances, including the 
separation of powers, will play a leading role when studying accountability in the 
context of civilian CSDP. 34 As a result, the analytical focus of this study is on 
processes—in contrast to outcomes—allowing for countervailing power(s). 

5. Outline 

e investigation of accountability in the context of civilian CSDP develops as 
follows. It starts in Chapter II with an introduction to the complex legal, institu-
tional, and operational realities of EU civilian crisis management. Crucial in this 
context is the particular integration and institutionalization trajectory of EU 

 
31 Mark Bovens, ‘Two Concepts of Accountability: Accountability as a Virtue and as a Mecha-
nism’ (2010) 33 West European Politics 946, 946–967. e crucial question is thus whether 
public agents can be held accountable for their (in)action and not whether their action has been 
taken in a virtuous way. 
32 E.g. the rule of law doctrine(s) and the separation of powers, including the independence of 
the judiciary. Carol Harlow, ‘Accountability and Constitutional Law’, e Oxford Handbook of 
Public Accountability (Oxford University Press 2014) 198–203. 
33 Mark Bovens, Deidre Curtin and Paul ‘t Hart, ‘Studying the Real World of EU Accountability: 
Framework and Design’ in Mark Bovens, Deidre Curtin and Paul ‘t Hart (eds), e Real World 
of EU Accountability (Oxford University Press 2010) 51–52. 
34 See, for instance, Harlow and Rawlings (n 16) 546–548. 
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foreign affairs, security, and defence, having produced the distinctive policy 
environment of the CFSP and CSDP. e analysis demonstrates that this holds 
particularly true for civilian CSDP, which is intergovernmental in conception but 
Europeanized through practice. Next to the idiosyncratic governance features, a 
detailed overview of the main actors of EU civilian crisis management is provid-
ed. Moreover, civilian crisis management is demarcated from other external 
activities of the Union. e Chapter closes with legal arguments and pragmatic 
considerations which highlight the importance of accountability in EU civilian 
crisis management. 

Building on these insights, Chapter III unpacks the conceptual framework of 
the study. Accountability is first delineated (as a corollary to holding power) and 
conceptualized (as a three-stage mechanism), and then contextualized in the 
particular setting of international relations, which is the habitat of peacebuilding 
activities, including civilian crisis management. Subsequently, the Chapter offers 
a taxonomy of accountability in civilian CSDP by mapping actors and potential 
fora. Prior to outlining the overall research agenda, analytical and practical 
challenges for (studying) accountability in the subject area are discussed. 

Chapter IV explains the methodological choices made in this this study, 
which tackles a multi-level and multi-actor environment. e inquiry stretches 
across governance levels, while the focus lies on accountability arrangements 
involving the Brussels-based crisis management bureaucracy. Rooted in a consti-
tutional perspective on accountability, the analysis covers both law and practice. 
e sources, hence, include legal as well as empirical material. e Chapter also 
presents the criteria according to which the appropriateness of accountability 
arrangements in the context of civilian crisis management is evaluated. 

Chapters V through VII then thoroughly assess different types of accounta-
bility arrangements in the context of civilian crisis management. Political ac-
countability is at the core of Chapter V, legal accountability constitutes the ana-
lytical focus of Chapter VI, and Chapter VII is dedicated to administrative ac-
countability. e structure of each of the accountability chapters is identical: 
aster a contextualization of the respective type of accountability in the distinctive 
framework of EU security and defence, the study moves on to explore accounta-
bility arrangements at (1) the national level, (2) the EU level, and (3) in their 
wider (cross-level) setting. e analysis of political accountability focuses on 
parliamentary bodies—that is Member State parliaments, the European Parlia-
ment, and interparliamentary cooperation. Under the heading of judicial ac-
countability, the role of national courts, the function of the European Court of 
Human Rights, and the jurisdiction of the Court of Justice of the European 
Union are explored, with a concentration on the latter. e European Ombuds-
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man together with the European Court of Auditors constitute the main subjects 
of study in the context of administrative accountability, which also discusses the 
role of national administrative bodies in civilian crisis management. 

Finally, Chapter VIII provides a concluding oversight of existing accounta-
bility arrangements—of political, legal as well as administrative nature—from 
both a de jure and a de facto perspective. It further sketches out lessons learnt, 
both for theory and practice, and provides an outlook on accountability in (civil-
ian) CSDP. 
 



 

CHAPTER II 

Unpacking the civilian dimension of EU se-
curity and defence 

EU civilian crisis management is a remarkable phenomenon. In operational 
terms, civilian missions account for the major share of the Union’s extraterritori-
al security and defence activities. e European Union (EU) has so far launched 
twenty-two civilian missions (compared to eleven military operations) in 
conflict-torn regions in Europe, Africa, and Asia under the framework of the 
Common Security and Defence Policy (CSDP), which integrally forms part of 
the Common Foreign and Security Policy (CFSP). 

EU civilian missions aim at contributing to the restoration of stability and 
security in crises or conflict zones. In the wide spectrum of peace operations, EU 
civilian crisis management fits into the category of peacebuilding given its capac-
ity-oriented focus—that is activities aiming at consolidating the conditions nec-
essary to sustainable peace through a panoply of activities in a post-conflict 
environment.1 Mandates cover a broad range of multidimensional tasks, target-
ing public institutions key to the rule of law—the police, the judiciary, and the 
armed forces: activities entail rule of law support, cover police training and 
police capacity building, include border assistance and monitoring, and also 
encompass assistance for reforming the security sector and military capacity 
building. 

At the time of writing, ten civilian missions are operational in Georgia, Iraq, 
Kosovo, Libya, Mali, Niger, the Palestine Territories, Somalia/Somaliland, and 
Ukraine. Some 2,500 civilians work in these missions, half of whom are interna-
tionals—both seconded and contracted—and half of whom are locally hired 

 
1 e notion peacebuilding, coined by the United Nations, was introduced in the international 
‘peace operations vocabulary’ by the Agenda for Peace (1992), and was refined by subsequent 
UN policy documents. See An Agenda for Peace. Preventive diplomacy, peacemaking and 
peace-keeping, A/47/277-S/24111 (17 June 1992), Report of the UN Secretary-General pursu-
ant to the statement adopted by the Summit Meeting of the Security Council on 31 January 
1992 para 21; United Nations Peacekeeping Operations Principles and Guidelines (Capstone 
Doctrine, 2008), internal publication of the United Nations Department of Peacekeeping Oper-
ations and the Department of Field Support 2008 s 2.1. 
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contractual staff.2 Amongst the currently deployed missions, the rule of law 
mission EULEX Kosovo has the highest number of personnel with some 1470 
staff (720 internationals and 750 locals), and the border assistance mission EU-
BAM Rafah (Palestine Territories) holds the record of seniority: it has been in 
place since 2005. 

In conceptual terms, civilian crisis management can best be described as a 
box in a box in a box (see figure 3 below). It is an operational policy tool with a 
sui generis bureaucratic edifice (smallest box), belonging to the broader policy 
area of EU foreign and security affairs (middle-sized box), which in turn is em-
bedded in the Union’s international (security) policy context (largest box). 
 

 
Figure 3. Unpacking civilian CSDP 

e Chapter at hand sets out to unpack these boxes consecutively to provide 
answers to the following four questions: Where did civilian crisis management 
come from? How has it become what it currently is? Why is accountability a salient 
feature of civilian CSDP activities? And which developments and (accountability) 
challenges lay ahead? It starts by putting the civilian dimension of the CSDP into 
its broader political context (largest box)—that is the perception of international 
security, the envisaged political and/or operational response to the identified 
security threats, and the politico-strategic rationale behind civilian crisis man-
agement (1.). en, the middle-sized box—that is EU foreign affairs, security, 
and defence—is undone in two steps. First, the dynamics underlying (non-) 
delegation are explained. Against this backdrop, an overview of the incremental 
development of EU foreign affairs, security, and defence is provided (2.). In a 
second step, the analysis of the policy area is enlarged to the broader policy and 
institutional framework of civilian crisis management. e discussion concen-
trates on the unexpected institutional and operational rise of civilian missions, 

 
2 ese numbers were retrieved from the EEAS website and enriched by information contained 
in Annalisa Creta and others, ‘Civilian and Military Personnel in CSDP Missions and Opera-
tions’, EP/EXPO/B/SEDE/2016/02 (European Parliament 2017) 14. 

Policy context—international security architecture 
 
Policy area—foreign affairs, security and defence 
 
Policy tool—civilian crisis management 
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on the one hand, and overlap between civilian crisis management and other 
policy strands of EU external action, on the other hand (3.). is overview is 
followed by an exploration of the current institutional framework of the 
CFSP/CSDP and its governance mode (4.). Subsequently, the analysis moves 
from the policy area to the policy tool, namely the realities of civilian crisis man-
agement, which constitutes the smallest box. Structures as well as modes of 
interaction of civilian crisis management (who, what, how) are disentangled, and 
the sui generis character of this policy tool is outlined (5.). e Chapter con-
cludes by putting forward two arguments—one of normative, the other one of 
pragmatic nature—both of which underline that accountability is an indispensa-
ble feature of civilian CSDP (6.). 

1. Peacebuilding à l’européenne 

e exploration of the largest box—the European security landscape—begins at 
the early days of the European integration process. e quest for security and 
peace has been at the very origin of the European construction. e Schuman 
Declaration of May 1950 constitutes a case in point. e leading rationale behind 
the pooling of the coal and steel productions of the formerly hostile France and 
Germany was not an economic one. To the contrary, the European project was 
above all about ensuring security and, eventually, peace in Europe and the rest of 
the world.3 And Robert Schuman has been proved right: European integration 
has indeed made a considerable contribution to realising the dream of peace 
amongst European States. 

As the following analysis demonstrates, Schuman’s primarily introverted per-
spective on security (and peace) within the European polity has developed into a 
more extrovert conception, especially in the post-Cold War period when Eu-
rope’s previously existing geo-political context was profoundly altered, not least 
because the binary logic underpinning world politics ceased to exist. e (poten-
tial) impact of external insecurity and instability on the EU which became evi-
dent aster the fall of the Iron Curtain with wars in the Balkan region and many 
citizens fleeing to European nations prompted the incremental development of 
the EU security and defence policy, including civilian crisis management. 

 
3 e Schuman Declaration (9 May 1950) para 6. 
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Embracing a new security environment 

When Schuman made his 1950 declaration, European nations perceived them-
selves as the biggest threat to peace in Europe and the rest of the world, the age-
old tensions between France and Germany causing particularly great concern. In 
the astermath of World War II, political action was therefore primarily directed 
at preventing warfare between European neighbours through diverse measures. 
e central idea of the Schuman Plan was to create a strong net of economic and 
political ties between European nations which, by increasing mutual interde-
pendence, would then call a halt to belligerent dynamics within Europe. 

In my view, this vision comes close to what Karl Deutsch in 1954 labelled as 
a ‘security community’,4 that is a community characterized by the absence of 
preparations for war or large-scale violence between territories or groups within 
its borders.5 In the European post-World War II context, the primary security 
rationale was, of course, seconded by another shared aspiration, namely the 
prospect of spurred economic prosperity through integration.6 So the desired 
effect of a security community—that is the prospect of security, peace and pros-
perity—explained cause, namely European (economic) integration; there was 
thus an inverse (temporal) relation between effect and cause based on the ra-
tionality assumption of anticipated benefits.7 is hope of peace amongst Euro-

 
4 e term security community used by Karl Deutsch had initially been defined by Richard W. 
van Wangen as ‘a group which has become integrated, where integration is defined as the at-
tainment of a sense of community, accompanied by formal or informal institutions or practices, 
sufficiently strong and widespread to assure peaceful change among members of a group with 
“reasonable” certainty over a “long” period of time.’ e notion sense of community has been 
defined by the same author ‘as a feeling on the part of an individual or individuals inhabiting a 
given territory that consensus has been attained to the effect that common social problems must 
and can be solved or adjusted by processes of peaceful change.’ Richard W van Wagenen, Re-
search in the International Organization Field: Some Notes on a Possible Focus (Princeton Uni-
versity Press 1952) 10–11. 
5 Karl W Deutsch, Political Community at the International Level—Problems of Definition and 
Measurement (Doubleday & Company Inc 1954) 34. 
6 According to Deutsch, four considerations were crucial for engaging in the project to unify 
Western Europe, namely (1) security, (2) prosperity, (3) mobility, and (4) power. Karl W 
Deutsch, e Analysis of International Relations (3rd edition, Prentice-Hall 1988) 250–251. 
7 is statement is made in reference to Robert O Keohane, Aster Hegemony: Cooperation and 
Discord in the World Political Economy (Princeton University Press 1984) 80. Mark A. Pollack 
equally referred to Keohane in his seminal article of 1997. Mark A Pollack, ‘Delegation, Agency, 
and Agenda Setting in the European Community’ (1997) 51 International Organization 99, 102. 
is inverse cause-effect relation is mirrored in the writings of Deutsch on ‘stable expectation of 
peace’. See Deutsch (n 5) 33. 
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pean nations accompanied by a progressive merger of institutions through su-
pranationalization constitute precisely the premise on which the Schuman Dec-
laration of 1950 was built, and on which the European integration process rests.8 
Indicative hereof are several paragraphs of the preamble of the 1951 Treaty es-
tablishing the European Coal and Steel Community, drasted along the lines of 
the Schuman Plan: based on the consideration that ‘world peace can be safe-
guarded only by creative efforts equal to the dangers which menace it,’ the Signa-
tory States declare their resolve ‘to substitute for age-old rivalries the merging of 
their essential interests,’ and to thereby pave the way for a ‘broader and deeper 
community among peoples long divided by bloody conflicts’.9 

e European integration process has made the EU a security community in 
which Member States share the assurance and belief that disputes amongst them 
will not be resolved using physical force but by peaceful means. Within the Eu-
ropean Union, peace is taken for granted while war has become unthinkable. It 
is precisely for this great achievement that the EU was awarded the Nobel Prize 
for Peace in 2012.10 us, several decades of European integration have contrib-
uted to changing the initial (in)security scenery: while formerly, Europe needed 
to be protected from European nations, EU Member States today want to shield 
themselves from external threats, which are understood to be linked to internal 
security challenges. is change of perspective, for a long time not explicitly 
acknowledged in the official political discourse,11 began in the early 1990s when 
the interlinkage of internal and external policy issues became evident. 

 
8 e adjective supranational describes ‘une autorité institutionnelle à laquelle, dans des do-
maines spécifiquement circonscrits, ses États membres ont librement consenti la faculté de produire 
des règles de droit qui leur sont directement applicables.’ See Frank Attar, ‘Supranational’, Diction-
naire des relations internationales de 1945 à nos jours (Éditions du Seuil 2009) 912. Supranation-
alization defines the process in which Member States have freely consented to render policy 
fields supranational, implying the establishment of supranational institutional structures. 
9 e original version (in French) of the cited paragraphs of the preamble read as follows: 
‘Considérant que la paix mondiale ne peut être sauvegardée que par des efforts créateurs à la 
mesure des dangers qui la menacent’ (first paragraph) and ‘Résolus à substituer aux rivalités 
séculaires une fusion de leurs intérêts essentiels, à fonder par l’instauration d’une communauté 
économique les premières assises d’une communauté plus large et plus profonde entre des peuples 
longtemps opposés par des divisions sanglantes […]’ (fisth paragraph). 
10 e Nobel Peace Prize for 2012—Press Release 2012. 
11 Sarah Wolff, Nicole Wichmann and Gregory Mounier, ‘e External Dimension of Justice 
and Home Affairs: A Different Security Agenda for the EU?’ in Sarah Wolff, Nicole Wichmann 
and Gregory Mounier (eds), e External Dimension of Justice and Home Affairs: A Different 
Security Agenda for the European Union? (Routledge 2010) 9; 11. 
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In the post-Cold War period, Europe’s previously existing geo-political con-
text was profoundly altered, leaving space to unprecedented security challenges: 
the Soviet Union collapsed as did a number of communist regimes in Central 
and Eastern Europe, the Berlin Wall fell and Germany was reunited, and the role 
of North Atlantic Treaty Organization (NATO) became somewhat unclear. In 
addition, the Balkan region was struck by war and European nations were inca-
pable to adequately react to this crisis. ese mainly external circumstances 
prompted Member States to reconsider and redefine the Union’s international 
role—as well in relation to internal dynamics—and thus provided a crucial mo-
mentum for European integration in foreign policy, security, and defence mat-
ters. Again, the prospect of future benefits—peace and stability—drove Europe-
an nations to push forward integration. e interplay of internal and external 
factors of the 1990s has indeed lest its mark on successive European Treaties, 
corroborating and progressively enlarging the political, institutional, and opera-
tional external dimension of the European security community. 

A new vision of conflict resolution materialized aster the end of the Cold 
War in the light of the changed understanding of security—conceptualizing 
internal and external security as interrelated variables—and the emergence of 
new conflicts—interstate wars decreased, whereas intrastate conflicts increased. 
is is when peacebuilding made its appearance on the scene of peace opera-
tions: to cope with the new security parameters, military solutions to end bellig-
erent conflicts were replaced by multi-dimensional missions intended to trans-
form conflicts to achieve sustainable peace.12 In the EU context, the peacebuild-
ing concept found its expression inter alia in civilian crisis management carried 
out under the CSDP framework: its capacity-oriented tasks primarily aim at 
conflict prevention.13 

Politico-strategic frame of reference 

Against the backdrop of a changing international security context, both in terms 
of threat perception and conflict resolution techniques, two paradigms emerged 
which provided simultaneously direction for and justification of the Union’s 

 
12 Giovanni Faleg, e EU’s Common Security and Defence Policy—Learning Communities in 
International Organizations (Palgrave Macmillan 2017) 44–49. 
13 For peacebuilding in the EU context, see Simon Duke and Aurélie Courtier, ‘EU Peacebuild-
ing: Concepts, Players and Instruments’, e European Union and Peacebuilding: Policy and 
Legal Aspects (TMC Asser Press 2008); Martina Spernbauer, EU Peacebuilding in Kosovo and 
Afghanistan. Legality and Accountability (Martinus Nijhoff Publishers 2014) 15–45; Faleg (n 12) 
41–49. 
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action on the international scene, and a reference point for the internal dimen-
sion of the European construction.14 Common to both paradigms is the projec-
tion of EU values and norms beyond the borders of the Union. e rationale 
behind this projection does, however, differ: one is ideational, whereas the other 
one is instrumental in nature. ese two paradigms, both of which eventually 
found their way into EU law and programmatic policy documents, impact on 
how the external facet of the European polity is construed. e two paradigms 
are not mutually exclusive but co-exist with varying significance over time as 
regards the formulation and implementation of foreign policies, including civil-
ian missions. 

e first—ideational—paradigm draws a parallel between what the Union is 
within its borders (a peaceful polity) and what it does outside of its borders (a 
polity promoting peace). Differently put, the international role of the EU is a 
projection of its internal norms and achievements. It is crucial to comprehend 
that the external promotion and protection of EU values and norms can be 
understood as a window or wishful thinking on the Union’s internal character. 
e projection of norms outside the Union is, however, also about hegemonic 
struggles within the EU as the norms imposed on outsides can be a means to 
resolve internal disagreements over norms.15 e ideational paradigm is, hence, 
an expression of the internal-external identity nexus of the Union. In its White 
Paper on Governance (2001), the European Commission explicitly spelled out 
this internal-external identity nexus when stating that ‘[s]uccessful international 
action [that is striving for good governance at the global level] reinforces Euro-
pean identity and the importance of shared values within the Union.’16 

e second—instrumental—paradigm emphasises the interlinkage of inter-
nal and external security. is new perspective (or ‘security turn’) was induced 
by the post-Cold War impression that the clear distinction between external and 
internal security threats had become blurred, leading to an internal-external 
security nexus.17 It was also the moment in time when reference to peace started 
to decline while allusions to security increased. In dealing with the internal-
external security nexus, the external reproduction of EU internal norms and 
values is crucial: it is an instrument by which stability and security within the 

 
14 is is, obviously, a vision of reality with reduced complexity; in the ‘real world’, economic, 
social, and other aspects are non-negligible parameters of the overall equation regarding policy 
preferences and choices. 
15 omas Diez, ‘Normative Power as Hegemony’ (2013) 48 Cooperation and Conflict 194, 203. 
16 COM(2001) 428 final, ‘European Governance—a White Paper’, OJ [2001] C 287/1 pt 3.3. 
17 Wolff, Wichmann and Mounier (n 11) 11. 
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Union’s territory can be safeguarded. Capacity building through policy training, 
security sector reforms, or justice cooperation plays a vital role in this regard as 
it allows the Union to shield itself from external insecurity ‘by exporting internal 
security instruments.’18 e underpinning idea is to create a buffer zone or a 
‘protective “glacis”’ 19 to keep security threats potentially impacting on the Union 
as far away from the EU and its external borders as possible. Phrased differently, 
the extra-territorialization of internal security mechanisms to third States is a 
way of pushing back the external borders of the Union.20 is conception of 
fostering internal security through external capacity building also played a cru-
cial role in the context of enlargement: strengthening the administrative struc-
tures of the police forces or the judiciary of candidate countries was a means to 
reduce potential factors of ‘external’ instability and insecurity.21 

Civilian crisis management emerged at the same time than the two afore-
mentioned paradigms were forged. Interestingly, it embodies both paradigms—it 
offers, so to speak, the best of two worlds. On the one hand, the capacity-
oriented tasks undertaken in the context of civilian missions foster precisely 
those values and public institutions as well as functions which are core to the 
Union’s identity. On the other hand, civilian crisis management helps to contain 
insecurity, and therefore contributes to the preservation of the buffer zone. Con-
sequently, civilian crisis management is driven by both ideational and instru-
mental rationales. Civilian missions have thus an ambiguous nature, which is 
context-dependent. 

Indeed, according to the prevailing understanding of the international policy 
environment, civilian crisis management can have a stronger ideational or in-
strumental touch. In the last decade, especially aster 9/11, the instrumental par-
adigm has gained weight. Indeed, the terrorist attacks of September 2001 (New 
York; Washington D.C.) and of March 2004 (Madrid) exacerbated the perception 
of an internal-external security nexus, and gave new impetus to security-
 
18 Gregory Mounier, ‘Civilian Crisis Management and the External Dimension of JHA: Incep-
tive, Functional and Institutional Similarities’ in Sarah Wolff, Nicole Wichmann and Gregory 
Mounier (eds), e External Dimension of Justice and Home Affairs: A Different Security Agenda 
for the European Union? (Routledge 2010) 46. 
19 See, on this point, Jörg Monar, ‘Expending Experimentalist Governance: e External Di-
mension of the EU’s Area of Freedom, Security and Justice’ in Jonathan Zeitlin (ed), Extending 
Experimentalist Governance? e European Union and Transnational Regulation (Oxford Uni-
versity Press 2015) 250. 
20 Jorrit J Rijpma and Marise Cremona, ‘e Extra-Territorialisation of EU Migration Policies 
and the Rule of Law’, EUI Working Papers (European University Institute, Department of Law 
2007) 10; Mounier (n 18) 50. 
21 Wolff, Wichmann and Mounier (n 11) 11. 
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oriented policies. Emblematic of this ‘security turn’ was the 2003 European Secu-
rity Strategy (ESS), entitled ‘A secure Europe in a better world’.22 As with the 
ideational paradigm, the security-centred approach expressed in the ESS had a 
double motivation: it served as a guidance for future policy developments and, at 
the same time, as a narrative intended to reconstruct a rationale for the security 
and defence dimension of the Union (CSDP) progressively put in place aster 
1999.23 e document encapsulated three central features of the security-centred 
discourse on external action. First, internal and external security challenges are 
interconnected. erefore, the Union must act on the international scene to 
prevent external security threats from spilling over to or impacting on the Union 
in parallel to maintaining internal security. Secondly, the definition of security is 
broad, covering a wide range of actors, sources and types of threats. Identified 
key threats, for instance, include terrorism, proliferation of weapons of mass 
destruction, regional conflicts, State failure, and organized crime.24 irdly, to 
face the various security challenges, the Union follows a comprehensive ap-
proach which combines all elements of foreign policy (diplomacy, trade, aid, 
military and non-military instruments) and articulates a preference for conflict 
prevention over armed intervention.25  

e latest European strategy document—the Global Security Strategy 
(GSS)—released in June 2016 replaces the comprehensive approach of the ESS 
by ‘principled pragmatism’. is approach combines a ‘realistic assessment of the 
current strategic environment [and] idealistic aspiration to advance a better 
world.’26 e rationale behind principled pragmatism is primarily the realization 
of eroded borders, meaning that ‘security at home depends on peace beyond [the 
EU’s] borders.’27 It does, hence, not represent a paradigm shist, but a revamp of 

 
22 A Secure Europe in a Better World: European Security Strategy, endorsed by the European 
Council, Brussels, 11-12 December 2004 1–14. 
23 Per M Norheim-Martinsen, e European Union and Military Force: Governance and Strategy 
(Cambridge University Press 2013) 35–40; Panos Koutrakos, e EU Common Security and 
Defence Policy (Oxford University Press 2013) 80. 
24 For a detailed analysis of the ‘old’ and ‘new’ threats covered by the ESS, see Jean-Yves Haine, 
‘e European Security Strategy Coping with reats. Is Europe Secure?’ in Sven Biscop and Jan 
Joel Andersson (eds), e EU and the European Security Strategy. Forging a Global Europe 
(Routledge 2008). 
25 Norheim-Martinsen (n 23) 47. 
26 Shared Vision, Common Action: A Stronger Europe. A Global Strategy for the European 
Union’s Foreign And Security Policy, presented by the High Representative Federica Mogherini 
on 28 June 2016 8. 
27 ibid, 7. 
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the instrumental approach with a slight ideational touch. One might wonder 
whether, in international relations theory, this move implies that the EU has 
replaced ‘milieu goals’—that is the aim of shaping conditions beyond national 
boundaries to allow for international peace—by ‘possession goals’ according to 
which nations/entities compete for a share in values of limited supply—namely 
security and stability.28 What is for sure, however, is that the security-centred 
approach obviously favours tendencies of securitization which, however, is a 
means of de-politicization.29 

e revisited frame of reference has repercussions on civilian crisis manage-
ment: the share of security-oriented activities has augmented over the last years. 
Aster the lull following the financial crisis, the EU has again increased its level of 
international crisis management engagement since 2014 with new dispatches to 
South Soudan, the Horn of Africa and the Western Indian Ocean, Niger, Libya, 
Mali, Ukraine, and Iraq. ese more recent missions share a common threat: 
their focus is on security-related matters as indicate the strong preference for 
security sector reform, law enforcement training, and military capacity building. 
In contrast, rule of law-oriented activities (e.g. justice sector reform, trainings for 
members of the judiciary) have become less prominent.30 

e above analysis brings to the fore the following key elements regarding 
the security policy context of civilian crisis management—the largest box. Civil-
ian missions, fitting in the category of peacebuilding, are a rather recent phe-
nomenon. ey materialized aster the end of the Cold War because of a changed 
understanding of security, emphasizing the interdependence of internal and 
external security, and in reaction to the emergence of new types of conflicts and 
threats. In other words, civilian activities are a means to cope with a new inter-
national security environment which was (and still is) characterized by a diver-
sification of security threats and actors. e rationale behind increased exterrito-
rial civilian activities are both ideational—that is norm-focused—and instru-
mental—that is security-driven. In the last decade, security concerns have been 
on the rise, leading to an increase of security-oriented civilian crisis manage-
ment activities.  

 
28 On milieu goals and possession goals, see Arnold Wolfers, Discord and Collaboration (e 
Johns Hopkins Press 1962) 73–74. 
29 ierry Balzacq, ‘e Policy Tools of Securitization: Information Exchange, EU Foreign and 
Interior Policies’ (2008) 46 Journal of Common Market Studies 75, 93. 
30 For an overview of all civilian missions, see table 2 in section 3 of this Chapter. A detailed 
description of most of the civilian CSDP missions deployed so far can be found in Koutrakos, 
e EU Common Security and Defence Policy (n 23) 113–180; Jean-Claude Piris, e Lisbon 
Treaty: A Legal and Political Analysis (Cambridge University Press 2010) 269–273. 
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2. e incremental development of EU foreign affairs, security, 

and defence 

Aster having unpacked the first box—the international and European security 
context—we now turn to the second box—that is security and defence at EU 
level. is section looks at past developments, namely the incremental integra-
tion of EU foreign affairs, security, and defence, while the next section (3.) 
specifically deals with the anchorage of civilian crisis management in this broad-
er institutional and policy environment. 

EU security and defence has a particular integration history. Before being 
‘one of the most dynamic fields of European integration’,31 security and defence 
had, for many decades, lagged behind the achievements in other policy areas. 
Situated at the very core of national sovereignty, the issues at stake form part of 
high politics.32 As such, they belong to the realm of prerogatives granted to the 
executive power, the domaine réservé.33 It is not surprising, then, that govern-
ments have been and still are particularly reluctant to give up their decision-
making power and operational leeway through integration—including in the EU 
context. erefore, governments have integrated strategic and operational func-
tions only on a small scale, in small bits, and with small risks. As a result, the 
CFSP as well as the CSDP have taken a long time to materialize in practice—and 
it has even taken more time to incorporate this practice into Treaty law. 

Prior to engaging in a longitudinal analysis of this intricate integration pro-
cess, the underlying dynamics causing hesitation or reinforcing fears of Member 
States to lose sovereignty by gaining efficiency through integration will be out-
lined. at is because these dynamics have significantly shaped the past and 
current policy framework of EU security and defence. 

 
31 Hylke Dijkstra, Policy-Making in EU Security and Defence: An Institutional Perspective (Pal-
grave Macmillan 2013) 1. See also Daniel Thym, ‘Auswärtige Gewalt’ in Armin von Bogdandy 
and Jürgen Bast (eds), Europäisches Verfassungsrecht: eoretische und dogmatische Grundzüge 
(2nd edn, Springer 2009) 475. 
32 High politics are concerned with questions of foreign policy and military security, whereas low 
politics deal with economic and social affairs. For a definition, see Robert O Keohane and 
Joseph S Nye, Power and Independence: World Politics in Transition (Little, Brown and Company 
1977) 24. 
33 Also known as royal prerogative (United Kingdom) or executive privilege (USA). 
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Understanding delegation and institutional design dynamics 

Integration, including in the European context, implies delegation of functions 
to an agent to render cooperation fruitful. Phrased in the terms of rational 
choice institutionalism, delegation is primarily undertaken for efficiency consid-
erations. In the words of Jonas Tallberg, ‘[d]elegation is explained in terms of the 
anticipated effects for the delegation party, and is likely to take place when the 
expected benefits outweigh the expected costs.’34 is delegation, however, comes 
for the principal with the risk of undesired or unpredicted ramifications, such as 
the loss of control over the delegated functions. Principals are therefore wary 
about an agency or bureaucracy drist taking place and need to make a trade-off.35 
In constellations where the principal is not satisfied with the delegation previ-
ously undertaken because of unanticipated and unintended consequences, re-
contracting might take place at a later stage of delegation.36 at is because dele-
gating functions is a dynamic and incremental process with different stages, 
including positive and negative feedback loops. ese feedback loops are crucial 
for the principals to better comprehend the ramifications of (non-)delegation 
and to shape institutional design accordingly. 

ere is indeed a close link between (non-)delegation and institutional de-
sign: the degree of delegation impacts on the institutions which need to be put in 
place (or not), while institutional design is a factor taken into consideration 
when (further) delegation is discussed.37 Hence, neither delegation nor institu-
tional design are necessarily automatic or linear processes. e fil rouge of dele-

 
34 Jonas Tallberg, ‘Delegation to Supranational Institutions: Why, How, and with What Conse-
quences?’ (2002) 25 West European Politics 3, 25. 
35 Agency loss has been identified by the literature to be primarily caused by ‘shirking’ or bu-
reaucratic drist and constitutes thus the core aspect of principal-agent analysis. On shirking and 
on the potential means of attenuating or reducing bureaucratic drist in general and with regard 
to the European institutions, see Pollack (n 7) 108–121. 
36 It has been argued by Tallberg that there is a four-stage causal chain regarding delegation, 
constituting of ‘(1) the expected consequences of delegation motivate EU government to delega-
tion certain functions to [Union] institutions; (2) the nature of these functions influences the 
design of mechanisms for controlling these institutions; (3) the institutional design shapes the 
consequences of delegation by facilitating or obstructing attempts by the institutions to imple-
ment private agendas; and (4) the consequences of previous rounds of delegation affect future 
delegation, institutional design, and interaction, through positive and negative feed-back loops.’ 
Tallberg (n 34) 24. On the matter of revising the agent’s mandate in the European integration 
context, see likewise Pollack (n 7) 118–119. 
37 On this point, see as well Tallberg (n 34) 24. 



e incremental development of EU foreign affairs, security, and defence 45 

 
gation and institutional design is going back and forth while balancing ideas and 
interests to find a (momentarily) viable solution. 

Applying these findings from rational choice institutionalism to the CSDP 
context offers valuable insights. As Hylke Dijkstra convincingly argued, the 
development of the CSDP was a process in which Member States (principals) 
delegated—or not—functions and decision-making powers to bureaucratic 
structures in Brussels (agents) based on their conscientious weighing of antici-
pated efficiency gains against anticipated sovereignty costs.38 In general, the fear 
of undesired consequences of delegation has resulted in Member States eventual-
ly passing on fewer functions than functionally optimal.39 Whereas in the other 
Union areas, integration and thus the conferral of powers to Brussels-based 
structures took place precisely to prevent Member States to be too dominant, the 
rationale with regard to matters with foreign affairs, security, and defence impli-
cations points to the opposite direction: Member States delegate(d) functions 
only very reluctantly out of fear that Brussels-based structures could become too 
influential and too independent—to their detriment.40 In other words, States 
tended to ‘eschew delegation in order to reduce the political risks associated with 
a loss of formal decision-making control.’41 

is cost-benefit-calculation was exacerbated by the institutional design 
specificities of European integration, namely the tendency to supranationalize 
policies. Creating a supranational policy means that Member States consent to 
confer power (and influence) in explicitly determined areas to an institutional-
ized authority which can then produce rules and decisions directly applicable to 
them.42 Whereas a supranational setting privileges supranational over (in-
ter)governmental actors when it comes to decision-making (and sometimes 

 
38 Dijkstra, Policy-Making in EU Security and Defence (n 31) 46–77. Sovereignty costs have been 
defined by David Epstein and Sharyn O’Halloran ‘as the distance between the policy that a 
country would implement if it were not a member of the international organisation and the 
policy that it enacts once it has joined’ as cited in ibid 31. e original quote can be found in 
David Epstein and Sharyn O’Halloran, Delegating Powers: A Transaction Cost Politics Approach 
to Policy Making under Separate Powers (Cambridge University Press 1999) 82. 
39 Dijkstra, Policy-Making in EU Security and Defence (n 31) 32. 
40 Anand Menon and Stephen Weatherill have convincingly argued with regard to the European 
Union and, more generally, the European integration process that ‘delegation was rooted in a 
need to prevent “principal drist”’—in contrast to ‘agency drist’ or ‘bureaucratic drist’. See Anand 
Menon and Stephen Weatherill, ‘Legitimacy, Accountability, and Delegation in the European 
Union’ in Anthony Arnull and Daniel Wincott (eds), Accountability and Legitimacy in the 
European Union (Oxford University Press 2002) 119. 
41 ibid 117. 
42 Attar (n 8) 912. 
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implementation), an intergovernmental environment gives (inter)governmental 
actors a better standing.43 e key concern with regard to a supranational or 
intergovernmental institutional design is thus related to the question of ‘who 
gets to cast the vote’, or more precisely, ‘who holds (decision-making) power 
according to the institutional setting in place’. As foreign, security, and defence 
matters belong to the ‘realm of sovereign wills and national interests par excel-
lence’,44 the inclination of Member States to confer their domaine réservé powers 
to Brussels-based institutions was (and still is) far from exuberant. National 
governments, wary to shield their foreign policy prerogatives, are therefore not 
keen to foster juridification in this policy field as more law implies (or is thought 
to imply or to eventually lead to) supranational institutions. 

is spins the above line of argumentation on the interlinkage of delegation 
and institutional design further. It is reasoned here that the loss of formal deci-
sion-making control is indeed particularly high when functions are delegated to 
supranational structures as the prospect of controlling the behaviour of the agent 
and/or the outcomes shrinks compared to an intergovernmental setting. ere-
fore, the cost-benefit-calculation which can be found throughout the develop-
ment of the CSDP has not only been decisive in instances of (non-)delegation, 
but has moreover decisively impacted on the institutional design of the policy at 
stake, the choice being supranational or intergovernmental structures (with 
some hybrid elements): depending on the extent of delegation, certain structures 
had to be established; the nature of these very structures—being characterized 
by supranational or intergovernmental features—was, in turn, a key factor for 
Member States’ propensity to proceed (or not) to further delegation. In addition, 
the legal rules transposing the conferral of powers to an institutional and proce-
dural framework are negotiated by (inter)governmental actors who fear to lose 
their impact and room for manoeuvre through supranational institutional de-
sign.45 As a result, legal provisions on foreign policy, security, and defence were 
not only introduced comparatively late and on a small scale, but they were in 
addition intentionally kept apart from the supranational branches of EU law.46 

 
43 e different components of an intergovernmental policy environment were described by 
Helen Sjursen. See Helene Sjursen, ‘Not so Intergovernmental aster All? On Democracy and 
Integration in European Foreign and Security Policy’ (2011) 18 Journal of European Public 
Policy 1078. 
44 Martti Koskenniemi, ‘International Law Aspects of the Common Foreign and Security Policy’ 
in Martti Koskenniemi (ed), International Law Aspects of the European Union (Martinus Nijhoff 
Publishers, Kluwer Law International 1998) 27. 
45 See on this point Menon and Weatherill (n 40) 117. 
46 See the next subsection of this Chapter. 
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In view of the underlying delegation patterns and institutional design dy-

namics, national governments were initially reluctant to (in)formally pass on 
functions to Brussels-based structures, but once their initial resistance had been 
overcome, powers have progressively been conferred along intergovernmental 
lines, both regarding institutional design and agents selected. More precisely, the 
development of EU security and defence—both in terms of normative frame-
work and institutional set-up—took place in four phases.47 While in the first 
phase (1950s to 1997), no delegation and thus only little codification occurred, 
the second phase (1997 to 2007) was characterized by small steps regarding 
delegation and juridification. In the third phase (2007 to 2016), some delegation 
arrangements have been revisited and modified by Member States to counter 
undesired ramifications of previous delegation and ensure their influence.48 One 
can suppose that a novel, fourth and current phase started with the Brexit-
referendum in June 2016. During the last months, an unprecedented coopera-
tion as well as integration thrust has materialized, especially in the creation of 
new (military) CSDP structures in Brussels,49 or the publication by the Commis-
sion of a European Defence Action Plan, including the proposal of a European 
Defence Fund.50 e following analysis concentrates on phases one to three of 
this process. 

An arduous integration and institutionalization process 

Given the described delegation and institutionalization dynamics, characterized 
by hesitation and a preference for intergovernmental institutional design and 
agent selection, the initial integration delay in EU security and defence was 
overcome only aster the fall of the Iron Curtain, albeit first attempts to tame the 
pugnacious demons menacing European peace date back to the 1950s. As the 
 
47 is temporal categorization was elaborated based on the insights provided by Hylke Dijstra 
and the thorough analysis developed by Panos Koutrakos. See Dijkstra, Policy-Making in EU 
Security and Defence (n 31) 46–77; Koutrakos, e EU Common Security and Defence Policy (n 
23) 5-21-54. 
48 Dijkstra, Policy-Making in EU Security and Defence (n 31) 71–74. 
49 Council Decision (EU) 2017/971 of 8 June 2017 determining the planning and conduct 
arrangements for EU non-executive military CSDP missions and amending Decisions 
2010/96/CFSP on a European Union military mission to contribute to the training of Somali 
security forces, 2013/34/CFSP on a European Union military mission to contribute to the 
training of the Malian armed forces (EUTM Mali) and (CFSP) 2016/610 on a European Union 
CSDP military training mission in the Central African Republic (EUTM RCA) [2017] OJ L 
146/133. 
50 COM(2016) 950 final (30 November 2016, ‘European Defence Action Plan’. 
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long way to integrated European security and defence, which is closely tied to 
the development of the Union’s foreign and security policy dimension, has been 
told well and extensively elsewhere,51 the analytical focus of this section is on key 
events and elements only. 

With a view to allowing for a broader and deeper community, France sug-
gested in late 1950 a merger of European armies to form the European Defence 
Community (EDC). But the EDC, based on an ambitious institutional proposal 
of supranational character (the Pleven plan), failed: it was voted down by the 
French Assemblée Nationale for national political considerations in 195452 (the 
very year in which Karl Deutsch published his progressive security community 
study). is traumatic inception would leave its mark on the policy field for 
several decades. Aster the rejection in 1962 of the Fouchet plans—another 
French initiative but of intergovernmental nature53—the security and defence 
dimension of European integration as well as foreign policy matters remained 
for more than twenty years outside the Treaties. As a result, European security 
became a matter of the Western European Union (WEU)54 and NATO.55 is 
 
51 For a concise overview of this development until the entry into force of the Treaty of Lisbon, 
see in particular Koutrakos, e EU Common Security and Defence Policy (n 23) 5–25. 
52 For a detailed study of the EDC and its failure, see David Scannell, ‘ird Time Luck: e 
Pre-History of the Common Security and Defence Policy’ in Anthony Arnull and others (eds), 
A Costitutional Order of States? Essays in EU Law in Honour of Alan Dashwood (Hart Publishing 
2011) 566–582. 
53 For further information, see Simon Duke, e EU and Crisis Management: Development and 
Prospects (European Institute of Public Administration 2002) 4–5; Jaap W de Zwaan, ‘Foreign 
Policy and Defence Cooperation in the European Union: Legal Foundations’ in Steven Block-
mans (ed), e European Union and Crisis Management: Policy and Legal Aspects (TMC Asser 
Press 2008) 19. 
54 e WEU was a defensive alliance created in 1954 as an alternative to the failed EDC. It 
comprised ten Member States (Belgium, France, Germany, Greece, Italy, Luxembourg, the 
Netherlands, Portugal, Spain, and the United Kingdom). e WEU was based on the modified 
Brussels Treaty (signed in October 1954), which amended the Brussels Treaty initially conclud-
ed in 1948 between France, the United Kingdom, and the Benelux countries as a military assis-
tance pact against Germany. e amended version of 1954, however, allowed for the accession 
of Italy and Germany, and importantly, for the latter’s rearmament and integration into NATO. 
According to Article IV of the modified Brussels Treaty, the responsibility for military matters 
was de facto passed on to NATO (to avoid the duplication of structures). With the entry into 
force of the Treaty of Lisbon in 2009, the WEU structures were integrated into the EU 
(CFSP/CSDP) and the organization was closed down in 2011. For further information, see 
Scannell (n 52) 581–583; Stephan Keukeleire and Jennifer MacNaughtan, e Foreign Policy of 
the European Union (Palgrave Macmillan 2008) 41–43. 
55 Daniel Thym, ‘GASP und äußere Sicherheit’ in Andreas von Arnauld (ed), Europäische 
Außenbeziehungen (Nomos 2014) 949. 
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marginalization, however, falls short of a paradox: aster all, security concerns 
had been at the very origin of the ‘ever closer Union among the peoples of Eu-
rope’.56 

Aster the failure in 1954 of the EDC project, matters with foreign policy im-
plications had been relegated to informal consultations agreements, the Europe-
an Political Cooperation (EPC). e EPC was gradually put in place between the 
Member States in the 1970s,57 and was later codified through primary law, that is 
Title III of the Single European Act (SEA) of 1896, which was the first legal in-
strument to lay down existing foreign affairs practice at the European level. 

Reluctant integration and distinctive codification of high politics 

e SEA undeniably set the tone of codification and institutionalization patterns 
for the decades to come. As for the legal framework, foreign affairs were con-
sciously kept apart from other strands of EU law. Indicative hereof is what I call 
the two-treaty pattern regarding foreign affairs, security, and defence matters at 
the European level, eventually leading to a special constitutional status. e 
underlying logic of this pattern is that high politics are formalized along inter-
governmental lines, whereas low politics follow the supranational codification 
regime. e SEA was exemplary of this pattern. ose provisions dealing with 
foreign policy, security, and defence (Article 30 SEA) were contained in a sepa-
rate title (Title III ‘Provisions on European Cooperation in the Sphere of Euro-
pean Foreign Policy’). What is more, this title was until an advanced stage of the 
negotiations planned to constitute a treaty on its own. An indication hereof is 
the diverging denomination of the signatory parties: whereas Title III SEA refers 
to ‘the High Contracting Parties’, the rest of the Treaty uses the denomination 
‘Member States’.58 is illustrates that Member States wanted—in whatever 
form—to keep this policy field apart from other European politics and to main-
tain the intergovernmental legal framework of traditional international relations. 
For many years then, the law which could be found in the context of EU foreign 
and security matters resembled traditional international law rather than Union 

 
56 TEU, Preamble, Article 1, para 2. Formulation first used in 1957 in the Treaty of Rome. 
57 A detailed description of the coming into being and functioning of the EPC can be found in 
Philippe de Schoutheete, La coopération politique européenne (Editions LABOR 1980) 17–85; 
Simon J Nuttall, European Political Co-Operation (Clarendon Press 1992). 
58 Point made by Koutrakos, e EU Common Security and Defence Policy (n 23) 14. 
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law.59 As a result, foreign and security policy (high politics) was legally treated as 
a matter apart from economic issues (low politics)—and this dichotomy has 
been maintained ever since. 

In addition, institutional design and agent selection followed intergovern-
mental patterns as Member State remained reluctant to delegate functions. 
While Member States created a secretariat for the EPC in Brussels, they re-
frained from providing the secretariat with permanent staff but agreed to second 
six diplomats from each Member State. e EPC secretariat was, hence, at best a 
rudimentary bureaucracy as it had not only limited human resources, but also 
no budget, vague functions, and no specific mandate.60 With a view to ensuring 
consistency, Member States decided to put in place a six-month rotating presi-
dency, which later became the Troika secretariat (composed of diplomats from 
the preceding, current, and succeeding presidencies of the Council).61 e 
codification of the EPC through the SEA, though, did not alter the intergovern-
mental institutional setting of the (in)formal consultation agreements in the field 
of foreign policy: cooperation was intentionally kept on an intergovernmental 
footing, and was conducted separately from the activities related to economic 
integration.62 

Only aster the end of the Cold War, EU security and defence was revived. 
e Treaty of Maastricht (1992) introduced the CFSP as the second, distinctively 
intergovernmental pillar of the European Union.63 Security featured in two out 
of the five objectives of the CFSP (Article J.1(2) Treaty on European Union, 
Maastricht). is represented a crucial step forward in terms of integration as 
security, and defence. But even though foreign and security policy matters were 
considerably upgraded by the creation of the second pillar, foreign affairs, securi-
ty, and defence were again kept legally apart. e relevant provisions were con-
tained in a separate Title which, even though it spelled out the prospect of a 
common European defence policy ‘which might in time lead to a common de-

 
59 Koskenniemi (n 44) 28–29; Peter van Elsuwege, ‘EU External Action Aster the Collapse of the 
Pillar Structure: In Search of a New Balance Between Delimitation and Consistency’ (2010) 47 
Common Market Law Review 987, 994. 
60 Dijkstra, Policy-Making in EU Security and Defence (n 31) 51. 
61 Ana E Juncos and Karolina Pomorska, ‘Secretariat, Facilitator or Policy Entrepreneur? Role 
Perceptions of Officials of the Council Secretariat’ (2010) 14 European Integration Online 
Papers 1, 8–9. 
62 Eric Stein, ‘European Political Cooperation (EPC) as a Component of the European Foreign 
Affairs System’ (1983) 43 Zeitschrist für ausländisches öffentliches Recht und Völkerrecht 
(ZaöRV) 49, n 14. See also Koutrakos, e EU Common Security and Defence Policy (n 23) 10. 
63 Title V, TEU (Maastricht). 
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fence’ (Article J.4), lest the intergovernmental setting unaltered. Rather, the crea-
tion of the CFSP as the second, distinctively intergovernmental pillar of the new 
European Union consolidated the idiosyncratic nature of the policy at stake. e 
reason for the preservation of the purely intergovernmental nature of the CFSP 
was that several Member States, concerned about the increasing influence of the 
Commission headed by Jacques Delors in the astermath of the fall of Berlin Wall, 
aimed at limiting the Commission’s influence over foreign policy matters and at 
maintaining their decision-making power.64 Member States therefore conscious-
ly created a bureaucracy within the Council structures and not within the 
Commission, where capacities and expertise in this field were already (partly) 
acquired and operational.65 ey did so to avoid boosting the external dimension 
of existing supranational structures, and preferred potential duplication through 
the establishment of intergovernmental bureaucratic structures within the 
Council.66 In the same vein, this intergovernmental penchant regarding institu-
tional design and staffing remained characteristic of the bureaucracy. As a result, 
the little delegation of functions which took place in the context of the Treaty of 
Maastricht was exclusively directed at intergovernmental structures. rough 
the merger of the EPC secretariat with structures within the Council, a CFSP 
unit was created within the Council Secretariat; the unit was given twenty-six 
staff members—one seconded civil servant from each Member State plus per-
sonnel from the Council and the Commission. 

e Treaty of Amsterdam (1997) further scaled up matters with foreign poli-
cy, security, and defence implications. While the intergovernmental design of 
the CFSP remained unaltered, the Treaty of Amsterdam represented a first ‘ma-
jor instance of delegation in foreign policy’,67 which would constitute the basis 
for further security and defence structures. ere were three notable changes. 
First, the position of the Secretary-General of the Council/High Representative 
of the CSFP (SG/HR) was created for the purpose of external representation.68 
Secondly, the SG/HR was to be assisted by Policy Planning and Early Warning 
Unit (Policy Unit), established for the purpose of information analysis within the 

 
64 Dijkstra, Policy-Making in EU Security and Defence (n 31) 53–54; Keukeleire and MacNaugh-
tan (n 54) 49–50. 
65 Special report of the Court of Auditors No 2/1996 concerning the accounts of the Adminis-
trator and the European Union Administration, Mostar (EUAM) accompanied by the replies of 
the Commission and the Administrator of Mostar paras 61–64. 
66 Dijkstra, Policy-Making in EU Security and Defence (n 31) 67–68. 
67 ibid 55. 
68 Art 26 TEU (Amsterdam). 
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General Secretariat of the Council.69 irdly, the Treaty incorporated the Peters-
berg tasks into EU primary rules.70 Activities in this field would henceforth 
encompass humanitarian and rescue tasks, peacekeeping tasks, and tasks of 
combat forces in crisis management, including peacemaking.71 While this incor-
poration did not immediately lead to the conferral of functions to specific insti-
tutions, it constituted the legal foundation upon which later institutional and 
operational developments in the field of EU peacekeeping and peacebuilding 
would be based. 

External events driving security and defence integration and institutionalization 

In the wake of the Kosovo crisis (1998/99)—when European nations were again 
unable to respond to the atrocities committed in their own backyard72—and aster 
a joint Franco-British initiative pushing for more integration in security and 
defence matters in December 1998,73 CSDP was added to the CSFP at the Euro-
pean Council in Cologne (June 1999) to provide the Union with the necessary 
operational capacity.74 At the same occasion, Javier Solana was appointed as the 
SG/HR, which constituted a step towards personification of the CFSP. ese 
novelties were only (partly) codified through the Treaty of Nice (2001).75 

From then on, the CSDP underwent an unexpected and astonishingly quick 
development to meet a range of institutional, functional, and operational de-
mands. At subsequent Council meetings (1999–2000), Heads of State and Gov-

 
69 Art 26 TEU (Amsterdam); Treaty of Amsterdam amending the Treaty on European Union, 
the Treaties establishing the European Communities and certain related acts signed at Amster-
dam 2 October 1997 [1997] OJ C 340/1, 6. Declaration on the establishment of a policy plan-
ning and early warning unit. 
70 e Petersberg tasks were set out in 1992 in a ministerial declaration released aster WEU 
Council of Ministers in Petersberg (near Bonn). Art II.4 of the said declaration spelled out three 
purposes for which military units of WEU member states could be employed, namely (1) 
humanitarian and rescue tasks; (2) peacekeeping tasks; and (3) tasks of combat forces in crisis 
management, including peacemaking. Petersberg Declaration, issued by the Council of Minis-
ters of the Western European Union, Bonn, 19 June 1992 Article II.4. 
71 Art 17(2) TEU (Amsterdam). 
72 Ministerial Declaration ‘ESDP Ten Years—Challenges and Opportunities’, 2974th External 
Relations Council meeting, Brussels, 17 November 2009 para 1. 
73 Joint Declaration on European Defence issued at the Franco-British Summit, Saint Malo, 2–4 
December 1998. 
74 Presidency Conclusions of the Cologne European Council (2–4 June 1999), Annex III: Presi-
dency Report on Strengthening of the common European policy on security and defence. 
75 Most importantly, the Political and Security Committee (PSC) was codified in primary law 
(Art 25 TEU (Nice)). 
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ernment created first Brussels-based CSDP bureaucracies and set out strategic 
targets in terms of capacities and activities. Interestingly, the agents to whom 
Member States handed over these functions remained again exclusively of inter-
governmental nature: all agents were seconded personnel of the Member States. 
Most importantly, the Political and Security Committee (PSC) was established to 
keep track of the international situation and to help define policies within the 
CFSP, including the CSDP, under the auspices of the Council.76 As the primary 
motivation and priority of Member States was placed on military capacity build-
ing,77 two additional bodies of military nature were called into being: the Euro-
pean Union Military Committee (EUMC)78 and the European Union Military 
Staff (EUMS).79 In addition, Heads of State and Government laid down strategic 
targets for military capacities and activities.80 

At the European Council in Feira (2000), the first civilian structure was set 
up, namely the Committee for Civilian Aspects of Crisis Management 
(CIVCOM).81 Like the EUMC for military aspects, the CIVCOM was to provide 
advice to the PSC on civilian matters within the CFSP/CSDP framework. From 
this institutional nucleus, civilian crisis management would within a few years 
develop into a core operational element of EU security and defence, as the next 
section of this Chapter shows. 
  
 
76 Formalized in its present form through Council Decision 2001/78/CFSP of 22 January 2001 
setting up the Political and Security Committee [2001] OJ L 27/1, and Annex thereto. 
77 Jolyon Howorth, ‘e CESDP and the Forging of a European Security Culture’ (2002) 4 
Politique européenne 88, 94; Agniezka Nowak, ‘Civilian Crisis Management within ESDP’ in 
Agniezka Nowak (ed), Civilian crisis management: the EU way (Institute for Security Studies 
2006) 18.  
78 e European Union Military Committee (EUMC) is composed of national Chiefs of De-
fence and is tasked to provide the PSC with advice and recommendations regarding military 
matters. It was formalized through Council Decision 2001/79/CFSP of 22 January 2001 setting 
up the Military Committee of the European Union [2001] OJ L 27/4. Amended in 2005 through 
Council Decision 2005/395/CFSP of 10 May 2005 amending the Decision on the establishment 
of the Military Staff of the EU [2005] OJ L 132/17. 
79 e European Union Military Staff (EUMS), which reports to the EUMC, is in charge of early 
warning, situation assessment, and strategic planning with regard to CSDP activities and mis-
sions. It was formalized through the Council Decision 2001/80/CFSP of 22 January 2001 on the 
establishment of the Military Staff of the European Union [2001] OJ L 27/7. 
80 Presidency Conclusions of the Helsinki European Council (10–11 December 1999), Annex 1 
to Annex IV: Presidency progress report to the Helsinki European Council on strengthening the 
common European policy on security and defence.  
81 Formalized through Council Decision 2000/354/CFSP of 22 May 2000 setting up a Commit-
tee for civilian aspects of crisis management [2000] OJ L 127/1. 
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1950 Plan Pleven Proposal by France to establish a supranational 
European Defence Community (EDC) 

  Creation of NATO 
1952 European Defence 

Community Treaty 
Treaty signed by Belgium, France, Germany, Italy, 

Luxembourg and the Netherlands 
1954  EDC Treaty not ratified by the French Parliament 

 Modified Brussels Treaty Creation of the Western European Union (WEU) 
1962 Plan Fouchet (I + II) Rejection of proposal(s) made in 1961 and 1962 by 

France to put in place an intergovernmental un-
ion of States with a common foreign and security 
policy 

late 1960s  Informal arrangements between Member States to 
coordinate foreign and security policy 

1970 Luxemburg report Establishment of the European Political Cooperation 
(EPC) 

1986 Single European Act  
(SEA) 

Cooperation in foreign policy and in the field of 
security given a legal basis in primary EU law 
through the provisions contained in Title III of 
the SEA. 

1989/90  Collapse of the USSR, dissolution of Yugoslavia and 
German reunification 

1991  Beginning of hostilities in the Balkan region 
1992 Treaty of Maastricht Introduction of the Common Foreign and Security 

Policy (CFSP) as the second pillar of the Europe-
an Union (EU). 

1997 Treaty of Amsterdam Creation of the position of the High Representative 
for CFSP; 

Petersberg tasks incorporated into EU primary law, 
envisaging the use of civilian means 

1998/99  Hostilities in Albania; Kosovo crisis 
1998 Declaration of Saint-Malo Franco-British Joint Declaration on European 

Defence, calling for the development of Europe-
an military and defence structures 

1999 Cologne European Council European Security and Defence Policy (ESDP) 
established against the backdrop of the Kosovo 
crisis 

 Helsinki European Council First ‘Action Plan’ for civilian crisis management set 
out by the Presidency Conclusions 

  Creation of the Political and Security Committee 
(PSC) 

2000  Committee for Civilian Aspects of Crisis Manage-
ment (CIVCOM) within the Council structures 

 Feira European Council Definition of four priority areas of civilian CSDP 
(police, rule of law, civil administration and civil 
protection) 

2001 Treaty of Nice Institutionalization of existing CSDP structures 
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2003  First CSDP mission launched (EUPM Bosnia & 

Herzegovina) 
 European Security Strategy e use of civilian tools is underlined 

2004 Brussels European Council Action Plan for the Civilian Aspects of the CSDP 
adopted, adding two more priority areas (men-
toring and SSR) 

  Civilian Headline Goal 2008 endorsed 
2007  Adoption of Civilian Headline Goal 2010 

  Civilian Planning and Conduct Capability (CPCC) 
established within the Council structures 

 Treaty of Lisbon Pillar structure abolished (entered into force 2009) 
Mutual assistance clause introduced (Article 42(7) 

TEU) 
European External Action Service (EEAS) pro-

grammed 
2009  Crisis Management and Planning Directorate 

(CMPD) created 
  European External Action Service (EEAS) put in 

place 
  Civilian CSDP structures integrated into the EEAS 

2013  CSDP Warehouse becomes operational 
2016  Commission proposal on a European Defence Fund 
2017  Military Planning and Conduct Capability (MPCC) 

established within the EEAS 
 

Table 1. Landmarks of the CFSP/CSDP (chronology until 2017) 

Prior to outlining the unexpected ascent of this initially underestimated pol-
icy tool, it is judicious to recapitulate the intricate integration and institutionali-
zation trajectory of EU foreign affairs, including the inception of the Union’s 
security and defence dimension. ree elements deserve particular attention. 
First, Member States have been hesitant, not to say reluctant, to integrate securi-
ty and defence at EU level aster the failure of the first integration attempt in the 
1950s. erefore, Member State governments have proceeded with integration in 
small steps, with little risk, and according to an intergovernmental blueprint—in 
normative, procedural, and institutional terms. Secondly, external drivers, such 
as the fall of the Berlin wall, the war in Kosovo, or lately the Brexit vote, play a 
crucial role in EU security and defence cooperation and integration. irdly, 
integration and institutionalization take place outside of formal Treaty revision 
procedures: cooperation starts with informal arrangements and operational 
activities, both of which are codified—at least in parts—only later. e incre-
mental development of European foreign affairs, security, and defence has in-
deed largely been driven by irreversible policy choices (leading to day-to-day 
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practice) taken outside of intergovernmental conferences, when primary law 
provisions are negotiated and eventually determined. Practice therefore com-
plements and osten foreshadows law. 

3. e unexpected ascent of civilian crisis management 

e civilian element of the CSDP was initially accorded only secondary im-
portance.82 It was seen as a by-product of the military dimension. Scandinavian 
advocacy, however, helped to overcome Member State hesitation regarding the 
civilian dimension of the CSDP, and paved the way for the development of civil-
ian crisis management capacities at the European level.83 With a view to com-
pleting the analysis of the middle-sized box—the policy area—the following 
section sketches out the progressive institutionalization and the operational 
track record of civilian crisis management, and furthermore discusses the over-
lap of civilian missions with other (similar) external activities of the EU. 

A speedy institutional and operational emancipation 

A first significant step in the development of civilian CSDP was the adoption of 
an action plan for non-military (that is civilian) crisis management in December 
1999.84 Shortly aster started the progressive institutionalization of Brussels-based 
structures specifically created for the purpose of steering, planning, and imple-
menting civilian missions.85 In 2000, the first civilian structure—the Committee 
for Civilian Aspects of Crisis Management (CIVCOM)—was set up.86 Initially 
pooled under the roof of the General Secretariat of the Council, civilian crisis 
management actors are nowadays affiliated with different EU structures, namely 

 
82 Anand Menon and Ulrich Sedelmeier, ‘Instruments and Intentionality: Civilian Crisis Man-
agement and Enlargement Conditionality in EU Security Policy’ (2010) 33 West European 
Politics 75, 81–84; Nowak (n 77) 18. 
83 e Finnish and Swedish Presidencies (respectively in place from July to December 1999 and 
from January to June 2001) were strongly advocating for non-military crisis management 
capacities. See Howorth, ‘e CESDP and the Forging of a European Security Culture’ (n 77) 
94. 
84 Presidency Conclusions of the Helsinki European Council (10–11 December 1999), Annex 2 
to Annex IV: Presidency Report on Non-Military Crisis Management of the European Union 
(Action Plan). 
85 For a detailed description of this process, see Faleg (n 12) 90–95. 
86 Formalized through Council Dec. 2000/354/CFSP [2000] OJ L127/1 (n 81). 



e unexpected ascent of civilian crisis management 57 

 
the Council—essentially when it comes to strategic matters—and the EEAS—
primarily when operational issues are at stake, including budget coordination 
and cooperation with the Service for Foreign Policy Instruments (FPI) of the 
Commission.87 

Also in 2000—at the European Council meeting in Santa Maria da Feira—
the operational scope of future civilian crisis management activities was circum-
scribed: policing, the rule of law, civilian administration, and civil protection 
were laid down as ‘priority areas’ with concrete targets,88 which were later ex-
tended to include the support of Special EU Representatives, monitoring, and 
security sector reform.89 Based on the priority areas determined in 2000, Mem-
ber States successively took steps to equip the civilian dimension of the CSDP 
with the necessary operational means. To this end, several action plans were 
adopted, and strategic as well as capacity targets set and revised by the Heads of 
State and Government, notably by the Civilian Headline Goals (2008 and 
2010).90 In addition, several commitment and improvement conferences were 
held between 2004 and 2007 at a ministerial level to gauge progress made, en-
hance the development of civilian capabilities, and assess future challenges. e 
permanent CSDP Warehouse, which became operational in 2013, was another 
milestone in providing civilian crisis management with the necessary operation-
al means to rapidly react.91 

 
87 For more details on the budgetary arrangements regarding civilian CSDP, see Chapters II.5 
and V.3. 
88 Presidency Conclusions of the Santa Maria da Feira European Council (19–20 June 2000), 
Annex I: Presidency Report on Strengthening the Common European Security and Defence 
Policy, Appendix 3: Study on concrete targets on civilian aspects of crisis management. 
89 Council Doc. 15863/04 of 7 December 2004, ‘Civilian Headline Goal 2008’, endorsed by the 
European Council on 7 December 2004. 
90 In reverse chronological order: Council Doc. 14823/07 of 19 November 2007, ‘Civilian Head-
line Goal 2010’, approved by the ministerial Civilian Capabilities Improvement Conference and 
noted by the General Affairs and External Relations Council on 19 November 2007; Civilian 
Headline Goal 2008 (n 89); Action Plan for Civilian Aspects of ESDP, Adopted by the European 
Council, Brussels, 17–18 June 2004; Presidency Report to the Göteborg European Council (15–
16 June 2001) on European Security and Defence policy, Annex III to the ANNEX: New Con-
crete Targets for Civilian Aspects of Crisis Management, Council Doc. 9526/1/01 REV 1 (11 
June 2001); Presidency Report to the Göteborg European Council (15–16 June 2001) on Euro-
pean Security and Defence policy, Annex I to the ANNEX: Police Action Plan, Council Doc. 
9526/1/01 REV 1 (11 June 2001). 
91 Council Decision 2012/698/CFSP of 13 November 2012 on the establishment of a warehouse 
for civilian crisis management missions [2012] OJ L 314/25. 
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Given the military preponderance, it was rather unexpected that the opera-
tional baptism of fire of the CSDP would be in the field of civilian crisis man-
agement. Yet, in 2003, the Union was proud to launch its first CSDP mission ever 
in Bosnia and Herzegovina—a civilian police mission.92 Only two years later, in 
2005, civilian missions were already at the number of twelve. is explosion in 
terms of deployment clearly went beyond the capacities of the existing civilian 
CSDP structures. As a reaction, the Civilian Planning and Conduct Capability 
(CPCC) was established in 2007.93 Its structure and staffing level resulted from a 
German compromise proposal, reconciling a rather low-level profile (preferred 
by the UK) with a quasi-military set-up (favoured by France).94 

In terms of operational track record, seven police missions, three rule of law 
missions, two monitoring missions, three border assistance missions, four secu-
rity sector reform missions, and four missions with both civilian and military 
components have been deployed under the framework of civilian CSDP since 
2003. With this impressive operational track record (see table 2 below), civilian 
missions account for two-thirds of the Union’s peace operations.95 

But despite the institutional and operational catch-up of civilian CSDP, the 
initial military predominance has led to a long-lasting civil-military divide in 
several regards. Until today, civilian and military CSDP structures differ in their 
institutional settings, their procedures regarding mission planning, their control 
and command mechanisms, and their recruitment and operational doctrine.96 In 
an attempt to overcome the persistent civil-military divide regarding strategic 
planning matters, a merger of existing structures took place in 2009, creating the 

 
92 Council Joint Action 2002/210/CFSP of 11 March 2002 on the European Union Police Mis-
sion [2002] OJ L 70/1. 
93 Hylke Dijkstra, ‘e Council Secretariat’s Role in the Common Foreign and Security Policy’ 
(2008) 13 European Foreign Affairs Review 149, 162. e CPCC was set up following the Coun-
cil’s approval of the document Council Doc. 9919/07 EXT2 of 1 February 2008, ‘Drast Guide-
lines for Command and Control Structures for EU Civilian Operations in Crisis Management’, 
Annex (partial declassification of document 9919/07 RESTREINT UE of 23 May 2007). 
94 Raphael Bossong, ‘EU Civilian Crisis Management and Organizational Learning’ (2013) 22 
European Security 94, 104. 
95 To date (December 2017), 22 civilian missions (and 11 military operations) have been 
launched. ey have been deployed to (in alphabetical order): Afghanistan, Bosnia and Herze-
govina, the Central African Republic (CAR), Djibouti, the Former Yugoslav Republic of Mace-
donia, Georgia, Guinea-Bissau, Indonesia (province of Aceh), Iraq, Kenya, Kosovo, Libya, Mali, 
Niger, the Palestinian Territories, the Democratic Republic of Congo (RDC), Tanzania, the 
Seychelles, Somalia, (South-)Soudan, and Ukraine—and, for military operations, additionally 
the Central African Republic and Tchad. 
96 Dijkstra, Policy-Making in EU Security and Defence (n 31) 15. 
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Crisis Management and Planning Directorate (CMPD).97 Also, the Member 
States’ reluctance to invest in civilian CSDP can still be seen today as military 
CSDP structures are far better staffed than their civilian equivalents: the CPCC 
counts approximately 70 civil servants, while the comparable military structures 
have five times more personnel—the EUMS has some 200 staff and the Opera-
tions Headquarter 150 staff. 

 

 Name Location Duration Staff98 
     

Police missions 
 EUPM BiH Bosnia and Herzegovina 2003–2012 500 
 EUPOL PROXIMA FYROM 2003–2005 200 
 EUPAT FYROM 2005–2006 30 
 EUPOL KINSHASA DRC 2005–2007 27 
 EUPOL COPPS Palestinian territories 2006–present 92 
 EUPOL RD Congo DRC 2007–2014 60 
 EUPOL AFGHANISTAN Afghanistan 2007–2016 390 
     

Rule of law missions 
 EUJUST THEMIS Georgia 2004–2005 20 
 EUJUST LEX Iraq 2005–2013 70 
 EULEX KOSOVO Kosovo 2008–present 1,470 (3,000) 
     

Monitoring missions 
 AMM Aceh, Indonesia 2005–2006 220 
 EUMM GEORGIA Georgia 2008–present 340 
     

  

 
97 e establishment of the CMPD had been programmed by the Presidency Conclusions of the 
Brussels European Council (11–12 December 2008), Annex 2: Declaration by the European 
Council on the enhancement of the European Security and Defence Policy (ESDP) para 6. 
Apart from its strategic planning functions, the CMPD also performs strategic reviews of 
current missions and distils lessons learnt. 
98 e abovementioned numbers (table 2) indicate the maximum recorded personnel for com-
pleted and the current staff level for ongoing missions with the maximum recoded personnel in 
brackets if the maximum differs much from the current deployment strength. e numbers, 
comprising both international and local personnel, are retrieved from the information provided 
in fact sheets published respectively by the Council/the EEAS for ongoing and completed 
missions. Another source of information constituted the ‘EU Engagement Database’ elaborated 
by Danilo Di Mauri, Ulrich Krotz, and Katerina Wright. See Danilo Di Mauro, Ulrich Krotz and 
Katerina Wright, ‘EU’s Global Engagement: A Database of CSDP Military Operations and 
Civilian Missions Worldwide’, Version 1.0, 2003–2005 (European University Institute 2016) 
<doi:10.2870/7560>. 
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Border missions 
 (EUBAM Moldova and 

Ukraine 
Moldova/Ukraine border 2005–present ∼120)99 

 EUBAM Rafah Rafah Crossing Point 2005–present 11 (70) 
 EUBAM Libya Libya 2013–present 6 
     

Security Sector Reform missions (with military component) 
 EUSEC RD Congo DRC 2005–2016 50 
 EU SSR GUINEA-BISSAU Guinea-Bissau 2008–2010 20 
 EUAM Ukraine Ukraine 2014–present 130 
 EUAM Iraq Iraq 2017–present 51 
     

Other hybrid missions (civilian and military components) 
 (AMIS EU Supporting 

Action) 
Sudan 2005–2007 50100 

 EUAVSEC-South Sudan South Sudan 2012–2014 ∼50 
 EUCAP Sahel Niger Niger 2012–present 75 
 EUCAP NESTOR101 Horn of Africa 2012–present 80 
 EUCAP Sahel Mali Mali 2014–present 101 

     
 

Table 2. Civilian CSDP missions deployed from 2003 to 2017 

Considering that civilian crisis management started off as a by-product of 
the military dimension of the CSDP, it is somewhat ironic that the latest integra-
tion efforts in EU security and defence, namely the creation of a permanent 
Headquarters for non-executive military operations in 2017,102 followed the 
structure and functioning of existing civilian structures. e MPCC—Military 
Planning and Conduct Capability—was modelled aster its civilian counterpart, 
the CPCC—Civilian Planning and Conduct Capability.   

 
99 e mission EUBAM Moldova and Ukraine is not deployed under the framework of the 
CSDP (by the Council), but in the context of the European Neighbourhood and Partnership 
Instrument (by the Commission). 
100 e support to AMIS was labelled as civil-military supporting action (not as a crisis man-
agement mission). Council Joint Action 2005/557/CFSP of 18 July 2005 on the European Union 
civilian-military supporting action to the African Union mission in the Darfur region of Sudan 
[2005] OJ L 188/46. 
101 Renamed into EUCAP Somalia by Council Decision (CFSP) 2016/2240 of 12 December 
2016 amending Decision 2012/389/CFSP on the European Union Mission on Regional Mari-
time Capacity Building in the Horn of Africa (EUCAP NESTOR) [2016] OJ L 337/18. 
102 Council Dec. (EU) 2017/971 [2017] OJ L 146/133 (n 49). 
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Intersection with other strands of external action 

A discussion of the policy area of EU civilian crisis management—the middle-
sized box—would not be complete without addressing issues of policy delimita-
tions or, in other words, without mentioning the usual turf wars at EU level. 
ese turf wars bring us back to the fact that civilian crisis management is a 
relatively recent phenomenon which, while opening a new field of operational 
activities in the post-Cold War era, also encroached on existing policies and 
initiatives. e gradual institutional development of the CSDP, accompanied by a 
growth in operational activity has, indeed, not gone without interinstitutional 
friction at the European level. Tensions have been linked to questions of compe-
tence and procedure regarding different policy strands, both of which have to do 
with interinstitutional balance. erefore, the delimitation of civilian crisis man-
agement from development policies as well as from measures taken under the 
umbrella of the external dimension of the Area of Freedom, Security and Justice 
(AFSJ) are examined in the following analysis, the focus being on operational 
aspects.103 

A major part of interinstitutional contention is linked to the overlap (or in-
trusion) of civilian crisis management and development measures (in a broad 
sense).104 It has been repeatedly stressed that a range of activities carried out by 
civilian CSDP missions could equally have been or be carried out under policies 
conducted by the European Commission and vice versa.105 e most prominent 
example for interinstitutional tensions related to development is the ECOWAS 
case, which opposed the Commission and the Council (discussed in detail in 
Chapter VI.3).106 But there are many more examples from practice which 
demonstrate the frequent operational overlap of CSDP activities and develop-
ment work. In 2003, when the first civilian missions was launched, both the 
Council and the Commission simultaneously deployed personnel to carry out 
work in the field of policing in the Former Yugoslav Republic of Macedonia.107 
Operational overlap was equally present in the Kosovar context, where the so far 

 
103 e legal aspects to policy delimitation are dealt with in detail in the Chapter on legal ac-
countability (VI.3). 
104 For a detailed study of the interface and/or overlap of development and CFSP instruments, 
see Hans Merket, e EU and the Security-Development Nexus (Brill/ Nijhoff 2016) 104–140. 
105 On the overlap of activities, competences, and expertise, see also COM(2001) 647 final (29 
November 2001), ‘Financing of civilian crisis management operations’ pt 3. 
106 Case C–91/05 Commission v Council [2008] EU:C:2008:288. 
107 On this point, see for instance Dijkstra, Policy-Making in EU Security and Defence (n 31) 69–
70. 
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largest civilian CSDP mission co-existed with a considerable financial assistance 
programme managed by the Commission, though with limited coordination 
(and cooperation).108 Operational overlap without sufficient coordination, how-
ever, is not a matter of the past, but still occurs in current activities. In its 2016 
report on EU assistance to Ukraine from 2014 onwards, the European Court of 
Auditors highlighted that the initiatives simultaneously put in place by the 
Commission under the Neighbourhood Policy, namely the Support Group for 
Ukraine (SGUA), and the EU Advisory Mission for Civilian Security Sector 
Reform (EUAM) established by the Council overlapped, especially as regards 
anti-corruption work—which was, in addition, already addressed by the EU 
Delegation in place.109 erefore, the operational ambit of the two initiatives was 
redesigned to accommodate the concurrent provision of anti-corruption in-
put.110 

is operational parallelism makes apparent that the line between security 
and development is thin. It is difficult or even impossible to determine precisely 
where security concerns end and where development issues begin. e reason 
hereof is that without security, there will be no sustained (economic) develop-
ment, and without economic development, there will be no stability and thus no 
security. is security–development nexus, in turn, leads to what was described 
by scholars as the ‘securitization of development’ and, vice versa, the ‘develop-
mentalization of security’.111 e integrated approach to security threats adopted 
by the Union in the ESS was indicative hereof.112 And the same is true for the 
2016 Global Security Strategy. e missions deployed under the (civilian) CSDP 
also mirror this securitization/developmentalization move: many of the more 
recently launched crisis management missions are of a hybrid nature, entailing 
both development and security elements. is underlines that civilian crisis 
management operates at the core of the security–development nexus as security 

 
108 Special report of the Court of Auditors No 18/2012, ‘European Union assistance to Kosovo 
related to the rule of law’ 27–28. 
109 Special report of the Court of Auditors No 32/2016, ‘EU assistance to Ukraine’ 17. 
110 ibid. 
111 Panos Koutrakos, ‘e Nexus Between the European Union’s Common Security and Defence 
Policy and Development’, A Constitutional Order of States? Essays in EU Law in Honour of Alan 
Dashwood (Hart Publishing 2011) 590–600; Koutrakos, e EU Common Security and Defence 
Policy (n 23) 210–225; Panos Koutrakos, ‘e External Dimension of the AFSJ and Other EU 
External Policies. An Osmotic Relationship’, e External Dimension of the European Union’s 
Area of Freedom, Security and Justice (PI E Peter Lang 2011) 152–160. 
112 For an analysis of the integrated approach, see Norheim-Martinsen (n 23) 40–51. 
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is a prerequisite of development, or put differently, the consolidation of the rule 
of law which, in turn, is key to further enhancing security. 

Another source of contention has been (and still is) the operational overlap of 
the external dimension of the AFSJ and civilian missions. While the AFSJ activi-
ties are subject to the ‘Community method’,113 the civilian missions are deployed 
under the CSDP, and thus along intergovernmental lines.114 As regards the rela-
tionship of the AFSJ and the CFSP/CSDP, a remarkable development has taken 
place since the inception of both policy strands through the Treaty of Maastricht 
(1992). Initially, the AFSJ was to constitute an umbrella and not a policy per se 
(unlike the CFSP)—and this also holds for its external dimension, which has 
incrementally developed from 1999 onwards. However, the external dimension 
of the AFSJ has become more than a mere complement to the internal dimen-
sion. Indicative hereof is that in 2011, almost one-fisth of all Council decisions 
on the AFSJ bore external relations elements.115 

e expansive nature of the external dimension of the AFJS contributes to a 
progressive erosion of the separation of the two policy fields, namely the CFSP 
and the AFSJ, and poses questions as to their policy contents and framework. 
is inevitably leads to the interrogation whether the external dimension of the 
AFSJ is complementary to or replacing certain other types of external policies, 
especially as regards the CSDP.116 Differently put, is the gradual built-up of the 
external dimension of the AFSJ and the (civilian dimension of the) CSDP indica-
tive of a rapprochement, an encroachment or an infiltration? 

It is true that, even though these two policy fields have evolved separately 
since their coming into being, they both deal with transboundary public order 
and security phenomena. In addition, they pursue shared objectives, namely the 
protection and promotion of constitutional principles and norms within the EU, 
and to this end employ overlapping (at times even similar) instruments outside 

 
113 e term Community method describes the prevailing mode of cooperation and decision-
making at EU level, which is the ordinary legislative procedure. According to the Community 
method, the Commission holds the sole right of legislative initiative, the Council and the Par-
liament co-decide legislation, and qualified majority voting applies in the Council. 
114 Intergovernmental cooperation is, as described above (Chapter I.2), characterized by execu-
tive decision-making by Member State representatives (European Council, Council) on the 
basis of unanimity. e Commission has no right of initiative and the role of the European 
Parliament is purely consultative. 
115 Monar, ‘Extending Experimentalist Governance?’ (n 19) 249. 
116 Mounier (n 18) 44. 
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the Union’s borders.117 Also, they both follow the logic of the internal-external 
security nexus.118 In the eyes of Advocate General Yves Bot, the use of civilian 
instruments outside of the Union’s territory implies that the external dimension 
of the AFSJ is absorbed by the Union’s foreign policy competences under the 
CFSP.119 In other words, according to Bot, the external dimension of the Union’s 
internal security is ensured through CFSP/CSDP activities only. is view, how-
ever, is not shared by all European actors, in particular the European Parliament, 
whose powers are stronger in the AFSJ than in the CFSP. 

In the assessment of whether the shared objectives are met with conflicting 
realities, different elements must be considered, namely the imposition of sanc-
tions in the context of counter-terrorist activities, the conclusion of international 
agreements, and the conduct of capacity-building activities in third countries, 
notably regarding policing and security-sector reforms. e first two items—
sanctions and international agreements—have already been subject to judicial 
proceedings before the Court of Justice of the European Union.120 ese court 
cases (discussed in Chapter VI), opposing the European Parliament and the 
Council, epitomize the progressive slide from a two-track approach to deal with 
transboundary security and public order phenomena to a situation of overlap or 
even absorption of policy contents, and thus operational activity. is, in turn, 
raises several questions as to the policy framework, notably with regard to com-
petences and procedural arrangements set out by primary rules. 

ese questions are heightened by the increasing hybridity of missions. is 
is particularly true concerning civilian crisis management activities carried out 
under the framework of the CSDP. As mentioned earlier, the more recent mis-
sions (launched since 2013) mainly focus on security-related matters, such as 
security sector reform, law enforcement training, and military capacity building. 
is operational span, in turn, comes very close to many institutional capacity 

 
117 Carolyn Moser, ‘¿Union de Droit, Union de Sécurité? Sobre La Interacción Entre Actuación 
Interior Y Exterior Respecto a Los Valores Y Normas de La UE’ in JI Ugartemendia, A Saiz 
Arnaiz and M Morales Antoniazzi (eds), La jurisdicción constitucional en la tutela de los Dere-
chos Funda-mentales de la Unión Europea (Instituto Vasco de Administración Pública; MPIL 
2017). 
118 Wolff, Wichmann and Mounier (n 11) 11. 
119 Case C–658/11 European Parliament v Council [2014] EU:C:2014:41, Opinion of AG Bot of 
30 January 2014 para 118. 
120 Case C–658/11 European Parliament v Council [2014] EU:C:2014:2025; Case C–263/14 
European Parliament v Council [2016] EU:C:2016:2436. 
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building activities undertaken under the AFSJ umbrella on the basis of bilateral 
agreements.121 

What is more, the Treaty of Lisbon has brought about important 
modifications, notably in relation to the tasks which can be carried out under the 
CSPD, including both civilian and military activities. Here, primary rules were 
amended to stipulate that the conduct of all of these tasks ‘may contribute to the 
fights against terrorism’ (Article 43(1) TEU). is amendment, in turn, is related 
to another crucial issue, namely the relationship between and delimitation of the 
CSDP and the external dimension of the AFSJ, not least because both are in-
tended to contribute to the fight against terrorism. It remains to be seen whether 
this operational overlap will at one point lead to judicial contestations, especially 
as the external action in the AFSJ field lacks formal legal competences.122 

e intersection of EU civilian crisis management with other strands of EU 
external action, on the one hand, emphasized the conceptual and operational 
interconnectivity of policy dossiers. But, on the other hand, the existing overlap 
also underlines that Member States preferred a dédoublement fonctionnel and 
even institutionnel over boosting the competences of supranational actors (i.e. 
the Commission) in the astermath of the fall of the Berlin Wall.123 e conse-
quences of this choice are still noticeable today—in practice, but also in law. 

4. Primary law as it stands 

e current legal framework of EU security and defence has been set out by the 
Treaty of Lisbon (2007). While the latest Treaty revision brought about one legal 
order by abolishing the former pillar structure, the CFSP/CSDP has remained 
distinctive in terms of procedures, competences, and institutional arrange-
ments.124 is is why some authors have argued that the CFSP/CSDP continues 

 
121 For an analytical overview of the objectives pursued and activities conducted, see Koutrakos, 
‘e External Dimension of the AFSJ and Other EU External Policies’ (n 111) 152–160; Jörg 
Monar, e External Dimension of the EU’s Area of Freedom, Security and Justice. Progress, 
Potential and Limitations aster the Treaty of Lisbon (Swedish Institute for European Policy 
Studies 2012) 60–66. 
122 Monar, e External Dimension of the EU´s Area of Freedom, Security and Justice (n 121) 7; 
Mounier (n 18) 23. 
123 On this point, see Chapter II.1–2. 
124 Marise Cremona, ‘e Two (or ree) Treaty Solution: e New Treaty Structure of the EU’ 
in Andrea Biondi, Piet Eeckhout and Stefanie Ripley (eds), EU Law Aster Lisbon (Oxford Uni-
versity Press 2012) 70. 
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to be a second pillar all but in name.125 Indicative hereof are (at least) three fea-
tures, namely (1) the maintenance of the two-treaty pattern, (2) the unaltered 
executive preponderance, and (3) the continuation of institutional particulari-
ties. With a view to completing the unpacking of the box ‘policy area’, this sec-
tion studies the current state of EU foreign affairs, security, and defence, which 
constitutes an integral, even though distinctive part of the EU legal order. First, 
the analysis covers the revisited legal positioning of the CFSP/CSDP in the Un-
ion legal order. Secondly, light is shed on CFSP/CSDP governance. irdly, the 
institutional changes—and continuities—brought about by the latest Treaty 
revision, notably the creation of the European External Action Service (EEAS), 
are assessed. 

Recasting legal distinctiveness 

As previously mentioned, EU foreign affairs, security, and defence have always 
been kept legally apart from other EU policies. is two-treaty pattern has sur-
vived the latest Treaty revision. Provisions on the CFSP, and consequently on the 
CSDP, are contained in the Treaty on European Union (TEU), whereas all other 
substantive policy competences, including other forms of external action, are 
laid down in the Treaty on the Functioning of the European Union (TFEU). 
Bearing in mind that according to Article 1(3) TEU both Treaties—the TEU and 
the TFEU—have the same legal value, one could comprehend this legal anomaly 
as the result of the previously existing Treaty structure which kept foreign policy 
matters apart from other parts of EU law. But it has been reasoned that, in the 
light of the Treaty of Lisbon expressively aiming at unity in EU law, the preserva-
tion of this legal anomaly is a clear and conscious signal that the CFSP is sepa-
rate—and will in the near future remain separate—from other policy fields.126 
is strong signal was described as the consequence of the insistence by the UK 
pressuring for the CSFP to be contained in the TEU instead of keeping it in the 
TFEU with the remaining provisions on external action where the Constitution-
al Treaty had located the policy at stake.127 As a result, the CFSP/CSDP retains its 
sui generis character, which clearly demarcates the area from other EU poli-
cies,128 and moreover leads to a distinctive constitutional status.129  

 
125 Koutrakos, e EU Common Security and Defence Policy (n 23) 29; Piris (n 30) 260. 
126 Cremona, ‘e Two (or ree) Treaty Solution’ (n 124) 49–50. 
127 Piris (n 30) 260; Cremona, ‘e Two (or ree) Treaty Solution’ (n 124) 50. 
128 Piet Eeckhout, ‘e EU’s Common Foreign and Security Policy Aster Lisbon: From Pillar 
Talk to Constitutionalism’ in Andrea Biondi, Piet Eeckhout and Stefanie Ripley (eds), EU Law 
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Intact executive prerogatives 

Indicative hereof is the dominance of national governments in EU high politics. 
Following the trajectory of past Treaties, the Treaty of Lisbon confirms that 
decision-making is exclusively conferred to intergovernmental fora, namely the 
European Council and the Council of the European Union (Article 24(1) TEU), 
and in principle follows the unanimity rule (Article 31(1) TEU). e European 
Council determines the grand strategic orientations, which the Council then 
translates into action (Article 26(1)–(2) TEU), inter alia by agreeing on man-
dates and adopting decisions to launch or prologue civilian crisis management 
mission. Decision-making on the political control and strategic direction of a 
specific crisis management operation or mission can be delegated to the Political 
and Security Committee (Article 38 TEU). 

In line with the Member States’ preference for an intergovernmental frame-
work, Treaty law ascribes a ‘specific role’ to the European Parliament and the 
European Commission (Article 24(1) TEU), which is modest and primarily 
passive. e function of the Parliament is limited to regular consultations and 
taking into consideration of its views (Article 36 TEU).130 In the same vein, the 
participation of the Commission is restricted to backing up certain actions of the 
High Representative of the Union for Foreign Affairs and Security Policy, such as 
questions and initiatives addressed to the Council (Article 30 TEU), and its 
involvement once Union instruments are used under the CSDP (Article 42(4) 
TEU). Even though this is not mentioned in the TEU, but in the relevant provi-
sions of the TFEU, the Commission is also in charge of implementing the budget 
allocated to civilian missions (Article 41(1)–(2) TEU, read in conjunction with 
Article 317 TFEU). Yet, the Commission is deprived of the right of initiative. 
Hence, while the Commission is in charge of administering the CFSP expendi-
ture charged to the EU budget, the Council continues to be the sole decision-
maker. Already in the early days of the CFSP and prior to the CSDP going opera-
tional, this construction was judged incompatible with ‘all traditions of demo-

 
Aster Lisbon (Oxford University Press 2012) 265; Koutrakos, e EU Common Security and 
Defence Policy (n 23) 27. 
129 Koutrakos, e EU Common Security and Defence Policy (n 23) 34. 
130 For an overview of the development of parliamentary scrutiny regarding European foreign 
affairs issues, see Esther Barbé and Anna Herranz Surralés, ‘e Power and Practice of the 
European Parliament in Security Policies’ in Dirk Peters, Wolfgang Wagner and Nicole De-
itelhoff (eds), e Parliamentary Control of European Security Policy (ARENA 2008) 77–107. 
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cratic governance’131 as it renders the Commission a ‘mere “cashier” of intergov-
ernmental co-operation deprived of political responsibility’.132 e double-hatted 
High Representative, in turn, has in theory the right to make proposals (Article 
27(1) TEU), but in reality little say at both the strategic and operational level of 
civilian crisis management despite some executive responsibilities in the context 
of the CFSP/CSDP.133  

Furthermore, judicial review by the EU judicature is limited under the cur-
rent Treaty provisions. e second subparagraph of Article 24(1) TEU and the 
first paragraph of Article 275 TFEU stipulate that the Court of Justice of the 
European Union has no jurisdiction with respect to the CFSP/CSDP, except for 
policy delimitation (Article 40 TEU) and sanctions, that is restrictive measures 
directed against legal and natural persons (second paragraph of Article 275 
TFEU). 

Executive prerogatives are not limited to law, but do also surface in practice. 
Coinciding with the entry into force of the Treaty of Lisbon, the departure of the 
respected and experienced Javier Solana as ‘Mister CFSP’ did not go unnoticed, 
and the nomination of the relatively unknown Catherine Ashton at the position 
of the High Representative of the Union for Foreign Affairs and Security Policy 
for the European Union (HR/VP) was, moreover, not an innocent choice by the 
Member States.134 In cases of actual crisis, Member States have for some years 
aster the entry into force of the Treaty of Lisbon preferred to play the leading role 
themselves while leaving the EU actors—in particular the HR/VP—at best with 
a supporting role.135 ereby, national governments have underscored that there 
is an underlying principal drist in CSFP/CSDP matters—the Member States 
being the principal, the Brussels-based CSDP structures being the agent.136 e 

 
131 Jörg Monar, ‘e Finances of the Union’s Intergovernmental Pillars: Tortuous Experiments 
with the Community Budget’ (1997) 35 Journal of Common Market Studies 57, 78. 
132 ibid. 
133 As regards the responsibilities and tasks of the High Representative/ Vice-President, see next 
subsection. 
134 A similar point has been made by Daniel ym, ‘e Intergovernmental Constitution of the 
EU’s Foreign, Security & Defence Executive’ (2011) 7 European Constitutional Law Review 453, 
457. 
135 On the role played by the High Representative and/or the Member States in cases of crisis 
and the underlying dynamics at work, see the case studies provided by Dijkstra on the Israeli-
Lebanese war (2006) and the South Ossetia war (2008) in Hylke Dijkstra, ‘EU External Repre-
sentation in Conflict Resolution: When Does the Presidency or the High Representative Speak 
for Europe?’ (2011) 15 European Integration Online Papers 1. 
136 On the issue of agency drist vs. principal drist in the European Union, see Menon and Weath-
erill (n 40) 119. 
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way in which Member States dealt with the Arab Spring, the situation in Libya in 
2011, or the Syrian crisis in 2012 was telling in this regard: matters of high poli-
tics were handled at the national level.137 

In sum, then, high politics have been and still are treated differently at EU 
level than low politics. is holds for institutional, procedural and normative 
aspects. As for normative distinctiveness, EU foreign affairs, security, and de-
fence share one, but differentiated legal order with other EU policies. e preva-
lence of unanimity—instead of qualified majority voting—constitutes an im-
portant procedural distinctiveness. Regarding institutional distinctiveness, na-
tional executive actors (formally) call the shots at high-level meetings, without 
the Commission or European Parliament playing a meaningful role. 

(Novel) institutional particularities 

is brings us to the broader institutional context. e Treaty of Lisbon intro-
duced two major institutional reforms in the CFSP which, however, did not alter 
the distinctive intergovernmental nature of the CFSP/CSDP. ese changes have 
to be seen against the wider backdrop of the particular delegation pattern—
reluctance prevailing—and the distinctive integration trajectory—inter-
governmental solutions being privileged—of EU foreign affairs, security, and 
defence. 

e first important institutional reform was the merger of the formerly sepa-
rate position of the High Representative of the CFSP and Secretary-General of 
the Council (HR/SG) with the position of the Commissioner for External Rela-
tions. e drasters of the Treaty have undertaken this amalgamation of posts 
with a view to increasing the consistency of Union external action. Yet, it leaves 
the High Representative of the Union for Foreign Affairs and Security Policy138 with 
a long list of functions and missions, all of which are to be carried out simulta-
neously: the HR holds the office of the Vice-President of the European Commis-
sion (VP),139 takes part in the meetings of the European Council,140 presides the 

 
137 On this matter, see Panos Koutrakos, ‘e European Union in the Global Security Architec-
ture’ in Bart van Vooren, Steven Blockmans and Jan Wouters (eds), e EU’s Role in Global 
Governance—e Legal Dimension (Oxford University Press 2013) 85–86; Youri Devuyst, ‘e 
European Council and the CFSDP aster the Lisbon Treaty’ (2012) 17 European Foreign Affairs 
Review 327, 331–340. 
138 e HR is appointed by the European Council by qualified majority according to Art 18(1) 
TEU. 
139 Art 18(4) TEU. 
140 According to Art 15(2) TEU, the HR shall take part in the work of the European Council. 
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meetings of the Foreign Affairs Council,141 is in charge of representing the Union 
at the international level,142 is tasked to coordinate the action of Member States 
in International Organizations and at international conferences,143 heads the 
EEAS, liaises with the European Parliament on CFSP/CSPD matters,144 is re-
sponsible for the EU Special Representatives,145 heads the European Defence 
Agency,146 and chairs the board of the European Union Institute for Security 
Studies located in Paris.147 To this already impressive list can be added a set of 
executive responsibilities incumbent upon the HR in the context of the 
CFSP/CSDP: the HR shall not only conduct and contribute the development of 
the CFSP by own proposals,148 s/he shall also put into effect the CSDP together 
with the Member States.149 It has been underlined that this job description is too 
long for one person and that the HR/VP position is not the result of a merger, 
but rather resembles a personal union in which one person has two jobs.150 Con-
cretely, this means that the HR is fairly absent from the strategic and operational 
stage of CSDP activities given the otherwise heavy workload. 

e second major institutional change introduced by the Treaty of Lisbon 
was the creation of the EEAS, which is to assist the HR.151 While Article 27(3) 
TEU stipulates that the staff of the EEAS is to ‘comprise officials from relevant 
departments of the General Secretariat of the Council and of the Commission as 
well as staff seconded from national diplomatic services of the Member States’, 
many other crucial points were lest undefined by primary law. ese points 
included the institutional nature of the service or the distribution of posts across 
the Council and the Commission. As a result, the core issue of the negotiations 
on the future EEAS circled, as many times before in the history of the 

 
141 Art 18(3) TEU and Art 34(2). 
142 Art 27(2) TEU. 
143 Art 34(1) TEU. 
144 Art 36 TEU. 
145 Art 33 TEU. 
146 Art 7(1) Council Decision 2011/411/CFSP of 12 July 2011 defining the statute, seat and 
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CFSP/CSDP, around (decision-making) power in a given institutional setting.152 
Not surprisingly, then, fears of sovereignty loss were associated with the EEAS.153 
Indeed, the creation of a true European external affairs service—so to speak a 
European ministry of foreign affairs—was a fundamental change which led 
Member States to overhaul their national foreign policy machineries in the wider 
European context; this rearrangement, in turn, meant a lot of power politics at 
the European level.154 An expression of this anxiety can be found in Declaration 
13 concerning the common foreign and security policy annexed to the Treaty of 
Lisbon, which emphasizes that the current responsibilities of Member States—
foreign policy formulation as well as conduct, and representation in third coun-
tries as well as international organizations—remain unaltered by the changes in 
primary law.155 Finally, the outcome of the negotiations led to a complex institu-
tional design compromise, endorsed by Council Decision 2010/427/EU:156 as it 
stands today, the EEAS is neither supranational nor intergovernmental, but a sui 
generis body, officially labelled as a ‘functionally autonomous body of the Euro-
pean Union’.157 Supranational and intergovernmental branches of the Union’s 
external action continue, though, to co-exist within the EEAS.158 

ese modifications—the new mandate of the HR/VP and the creation of the 
EEAS—have transformed the institutional scenery of EU foreign affairs. Yet, a 

 
152 Detailed descriptions of the creation and of the legal as well as institutional framework of the 
EEAS can, for instance, be found in Leendert Erkelens and Steven Blockmans, ‘Setting Up the 
European External Action Service: An Institutional Act of Balance’, CLEER working papers 
2012/1 (Centre for the Law of the EU External Relations (CLEER) 2012); Bart van Vooren, ‘A 
Legal-Institutional Perspective on the European External Action Service’ (2011) 48 Common 
Market Law Review 475. 
153 An analysis of the establishment of the EEAS and the underlying national interest can be 
found in Michael Kluth and Jess Pilegraad, ‘e Making of the EU’s External Action Service: A 
Neorealist Interpretation’ (2012) 17 European Foreign Affairs Review 303; Koutrakos, e EU 
Common Security and Defence Policy (n 23) 48–49. 
154 Dijkstra, Policy-Making in EU Security and Defence (n 31) 73. 
155 Consolidated Version of the Treaty on European Union (TEU) [2016] OJ C 202/343, Decla-
rations 13 and 14 concerning the common foreign and security policy. 
156 A thorough analysis of Council Decision 2010/427/EU can be found in Steven Blockmans 
and Christophe Hillion (eds), EEAS 2.0—A Legal Commentary on Council Decision 
2010/427/EU Establishing the Organisation and Functioning of the European External Action 
Service (Centre for European Policy Studies 2013). 
157 Art 1(2) Council Decision 2010/427/EU of 26 July 2010 establishing the organisation and 
functioning of the European External Action Service [2010] OJ L 201/30, and Annex thereto. 
For more information on the sui generis nature of the EEAS, see van Vooren (n 152) 481–484. 
158 Thym, ‘GASP und äußere Sicherheit’ (n 55) 971. 
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closer look at the CFSP/CSDP lays open that these changes have not impacted 
on EU security and defence: both actors and processes are the same. While the 
institutional stage setting has been refurbished, both the actors and the plot of 
CSDP matters have thus remained unchanged. 

An examination of the different areas of activity of the EEAS is indeed re-
vealing in terms of institutional design patterns and agent selection. e CPCC 
and the CMPD, for instance, were initially established within the General Secre-
tariat of the Council, and transferred en bloc to the EEAS in the post-Lisbon 
institutional architecture.159 is relocation has only taken place on paper (that is 
in the organization chart) as the units concerned have not physically moved into 
another building: they continue working in the Avenue de Cortenbergh, while 
the EEAS has its address at the Schuman roundabout. e said structures have 
indeed been granted a special treatment: they continue to report and operate 
along intergovernmental patterns, and retain a specific intergovernmental re-
cruitment scheme and status.160 Hence, one will find that the personnel in charge 
CSDP matters remain primarily seconded national civil servants or experts. 
CSDP structures are therefore internally cocooned subunits,161 functioning ac-
cording to their own modus operandi. is confirms that there was and still is a 
preference for intergovernmental institutional design and agents within EU 
security and defence structures. 

Empirical studies have shown that the ‘intergovernmental’ staff members of 
the EEAS—i.e. those seconded national civil servants and experts working in 
crisis management structures—still identify the European Council and the For-
eign Affairs Council as the most important source of political signals for deci-
sion-making.162 It remains to be seen whether the institutional anchorage of the 
civilian crisis management bureaucracy with the EEAS will in the medium or 
long-term change the behaviour and/or loyalty of implicated agents. Until now, 
their operational distinctiveness has not gone without criticism,163 in reaction to 
which the architectural structure of the EEAS and specifically its intergovern-
mental components have been altered in late 2015, modifying existing reporting 
lines by interposing Deputy Secretary Generals between the different crisis man-

 
159 See Art 4(3)(a) Council Dec. 2010/427/EU [2010] OJ L 201/30 (n 157). 
160 See Art 4(3)(a) ibid. 
161 Merket (n 104) 188. 
162 omas Henökl, ‘Conflict and Continuity in European Diplomatic Cultures: Accountability, 
Scrutiny and Control in EU External Affairs’ (2016) 4 International Relations and Diplomacy 
324, 335. 
163 EEAS Review, European External Action Service 2013 1, 5; 16; 18. 
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agement actors and the High Representative (HR).164 e primary goal of this 
reporting innovation was to bring crisis management structures closer to other 
EEAS departments.165 It is an open issue whether this will alter the previous 
institutional and procedural intergovernmental sui generis regime of the civilian 
crisis management apparatus. 

e Commission has through the EEAS reshuffle lost a great deal of its re-
sources to the new service, which was said to considerable have weakened the 
former’s stand in EU external affairs.166 e same is not true for the Council as, 
in the end, ‘[t]he Council and its preparatory bodies retain their decision-
making powers, while the administrative infrastructure steps into the open and 
becomes visible within in EEAS.’ With the Treaty of Lisbon, Member States have 
thus not renounced to their decision-making prerogatives which they tradition-
ally enjoy in foreign, security, and defence policy. is confirms the general 
trend in EU security and defence, namely that throughout the incremental de-
velopment of the Brussels-based crisis management bureaucracy, intergovern-
mental institutional design and agent selection has been predominant. is also 
holds for the reforms brought about by the Treaty of Lisbon, where intergov-
ernmental tendencies were strong but somewhat camouflaged. Despite their 
‘novelty’, the institutional reforms introduced by the Treaty of Lisbon therefore 
perpetuate existing institutional—that is intergovernmental—particularities. 

5. Understanding the sui generis bureaucratic edifice of civilian 
CSDP 

Aster having explored step by step the international security environment (larg-
est box) as well as the distinctive policy field of the CFSP/CSDP (middle-sized 
box), the current section delves into the realities of EU civilian crisis manage-
ment (smallest box). 

 
164 Namely the Deputy Secretary General Political Affairs/Political Director for the politico-
strategic level, and the Deputy Secretary General CSDP and Crisis response for the strategic 
planning and operational implementation units. 
165 Merket (n 104) 190. 
166 Dijkstra, Policy-Making in EU Security and Defence (n 31) 73–74. 
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e ‘who is who’ of EU civilian crisis management 

e progressive development of Brussels-based bureaucracies, which started at 
the turn of the century, leaves us with a handful of institutionalized and in com-
position predominantly intergovernmental key players in civilian CSDP, at both 
the strategic and operational level. 

At the politico-strategic heart of this bureaucracy is the Political and Security 
Committee (PSC).167 It is a preparatory body for the Council, composed by one 
ambassadorial level representative per Member State. e PSC is in charge of 
monitoring international developments and helps to define EU foreign affairs, 
security, and defence policies. e body exercises political control and strategic 
direction of crisis management activities under the authority of the Council 
(Article 38 TEU), by whom it can be entrusted with decision-making and to 
whom the body regularly reports. As its founding document indicates, it is the 
‘linchpin’ of the CSDP.168 Chaired by a representative of the EEAS, it sits bi-
weekly and keeps the High Representative informed about the CSDP. e PSC is 
advised in civilian matters by the Committee for Civilian Aspects of Crisis Man-
agement (CIVCOM).169 e CIVCOM, a working group at expert level com-
posed of early to mid-career national diplomats, and a Commission as well as a 
Council representative,170 is key to ensuring the Union’s institutionalized exper-
tise in civilian crisis management. en there is the Crisis Management and 
Planning Directorate (CMPD). Set up to overcome persistent civil-military fric-
tion regarding strategic planning (and implementation), it is to foster civil-
military cooperation.171 e CMPD draws up the Crisis Management Concept 
which, upon approval by the Council, constitutes the basis for further planning 
and implementation of a civilian mission. e CMPD furthermore undertakes 
strategic reviews (including mission mandates, size, objectives, etc.) and draws 
lessons learnt from past activities.  

 
167 Formalized in its present form through Council Dec. 2001/78/CFSP [2001] OJ L27/1, and 
Annex thereto (n 76). 
168 ibid. 
169 Formalized through Council Dec. 2000/354/CFSP [2000] OJ L127/1 (n 81). 
170 Dijkstra, Policy-Making in EU Security and Defence (n 31) 84; Catriona Gourlay, ‘Parliamen-
tary Accountability and ESDP: e National and the European Level’ in Hans Born and Hans 
Hänggi (eds), e ‘Double Democratic Deficit’. Parliamentary Accountability and the Use of Force 
Under International Auspices (Asghate 2004) 408. 
171 Council Conclusions on ESDP adopted by the Council on 17 November 2009, Council Doc. 
16500/09, Annex (23 November 2009) para 56; Presidency Conclusions of the Brussels Europe-
an Council (11–12 December 2008), Annex 2: Declaration by the European Council on the 
enhancement of the European Security and Defence Policy (ESDP) (n 97) para 6. 
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Figure 4. e ‘who is who’ of EU civilian crisis management 

At the operational level, the Civilian Planning and Conduct Capability 
(CPCC) is the cornerstone of the crisis management bureaucracy: under the 
political control and strategic direction of the PSC, some 70 staff members en-
sure the autonomous operational conduct—from planning to implementation—
of all civilian crisis management missions.172 e unified chain of command of 
civilian crisis management missions ends at the CPCC, which constitutes the 
permanent Operational Headquarters of civilian missions. As such, it is in daily 
contact with field personnel, frequently interacts with the relevant Council 
structures on operational issues (in particular CIVCOM), coordinates budget 
matters with the Commission (i.e. its Service for Foreign Policy Instruments), 
and from time to time discusses recruitment matters with Member States. Re-
cruitment for civilian CSDP missions is indeed managed by the CPCC, which 
each year advertises about 700 jobs in different civilian missions and processes 
some 6000 applications. In the context of the annual budgetary exercise, the 
CPCC is also in regular contact with the Council’s Working Party of Foreign 
Relations Counsellors (RELEX). Likewise, the CPCC interacts with the Court of 
Auditors when the latter conducts performance audits; it facilitates inter alia 
access to information and helps to get the Court of Auditors in contact with 
personnel (also in the field). 
 
172 e CPCC was set up following the Council’s approval of the document Drast Guidelines for 
Command and Control Structures for EU Civilian Operations in Crisis Management (2008) (n 
93). 

 

COUNCIL 
Decision-making 

EEAS 

COMMISSION 

MISSION 

PSC 
Politico-strategic 
steering CivOpsCdr 

Command/control 
(strategic level) 

CPCC 
Operational 
planning and 
conduct 

CMPD 
Strategic 
planning 

FPI 
Budget 
implementation 

Head of  
Mission 

   Command/control 
   (theatre level) 

CIVCOM 
Advice 

Direction 
  
Strategic orientation 
  
Implementation 
  
Financial management 
 
Conceptual questions 



76 Unpacking the civilian dimension of EU security and defence 
 

e Director of the CPCC, nominated by the Council (in coordination with 
the chair of the PSC),173 is simultaneously the Civilian Operations Commander 
(CivOpsCdr). e CivOpsCdr issues instructions at the strategic level to the 
Head of Mission, and provides the latter with advice and technical support. S/he 
reports to the PSC directly and to the Council through the High Representative 
(HR). While the CPCC is institutionally embedded in the EEAS, the Director of 
the CPCC reports to the Council, and much coordination is done with 
CIVCOM; therefore, this entity has an ambiguous standing. 

e Head of Mission (HoM) is responsible for and exercises command and 
control of the respective mission at theatre level. With a view to ensuring the 
effective conduct of the respective mission, s/he is responsible for personnel 
questions, budget implementation, disciplinary control, and thus assumes both 
coordination and day-to-day management tasks. e Head of Mission is ap-
pointed by the Council (but employed by the Commission), and follows the 
strategic instructions of the Civilian Operations Commander in Brussels to 
whom s/he also reports.174 e budget allocations are implemented by the Head 
of Mission and other senior mission staff in close coordination with the Service 
for Foreign Policy Instruments (FPI) of the Commission and the CPCC 

is budgetary arrangement, linking the European Commission to civilian 
crisis management, goes back to a ‘constitutional oddity’175 introduced by the 
Treaty of Maastricht. According to this constitutional oddity, supranational 
funds can be disbursed for intergovernmental activities conducted under the 
CSDP. Indeed, Article 41(1)–(2) TEU stipulates that both administrative and 
operating expenditure without military and defence implications arising from 
CFSP/CSDP activities are charged to the Union budget. is, in turn, signifies 
that the Council and the European Parliament must find an agreement on the 
budget appropriations allocated to the CFSP, including civilian crisis manage-
ment, and that this budget is eventually implemented by the European Commis-
sion (first paragraph of Article 317 TFEU, together with the pertinent financial 
rules, most importantly the Financial Regulation applicable to the general EU 
budget).176 By a delegated act, the Commission confers the budget implementa-
tion to the theatre level of civilian crisis management (prior to 2014 to the Head 
of Mission; since 2014 directly to the respective mission), but retains the final 
 
173 ibid 16. 
174 ibid 11; 17; 18. 
175 Monar, ‘e Finances of the Union’s Intergovernmental Pillars’ (n 131) 59. 
176 Regulation (EU, EURATOM) 2015/1929 of the European Parliament and of the Council of 
28 October 2015 amending Regulation (EU, Euratom) No 966/2012 on the financial rules 
applicable to the general budget of the Union [2015] OJ L 286/1. 
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budgetary responsibility and control (both ex ante and ex post) for the disbursed 
funds. As in practice, the line between financial decisions with operational im-
plications—for which the FPI is responsible—and operational decisions with 
financial implications—for which the CPPC/mission is responsible—is very 
thin, the Commission is frequently associated with decision-making at the stra-
tegic level (CPCC) and the operational level (mission). e mission, the FPI and 
the CPCC are, hence, coordinating financial decisions with operational implica-
tions as well as operational decisions with financial implications several times 
per week—mostly by phone. In addition to these rather informal ex ante consul-
tation and coordination mechanisms, there is an annual ex post budget evalua-
tion by the Commission in the context of which crisis management actors coop-
erate in a more formal way, that is mainly by written communication according 
to codified procedures. Although not explicitly mentioned in the Chapter on 
foreign policy, the Commission thus fulfils important administrative functions 
in civilian crisis management, and is involved in financial micro-management 
decisions and procedures through its supervision, evaluation, and control tasks. 

Europeanized intergovernmentalism resulting from concealed 
agencification 

As the preceding description of crisis management actors and their respective 
assignments shows, Member States have progressively entrusted Brussels-based 
bodies with functions along the entire policy cycle of civilian crisis management. 
All relevant tasks—from agenda-setting, strategic planning, decision-making, 
over steering to implementation and evaluation of civilian missions—are run 
through the hands of a dedicated civilian crisis management bureaucracy in 
Brussels.177 Both supportive functions and (operational) command as well as 
control functions have progressively been conferred from the national plane to 
Brussels. Hence, even though the incremental transfer of functions to this bu-
reaucracy has happened according to an intergovernmental trajectory in terms 
of institutional design and agent selection,178 practice has turned the initial sup-
portive bureaucratic services into ‘autonomous administrative structures’179 in 
charge of EU (civilian) crisis management. Civilian CSDP has thus outgrown 
intergovernmentalism.  

 
177 Dijkstra, Policy-Making in EU Security and Defence (n 31) 79–99. 
178 ibid 46–77; 191–193. 
179 Emphasis added. Koutrakos, e EU Common Security and Defence Policy (n 23) 67. 
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Outgrowing the intergovernmental framework 

To demonstrate that practice has gone beyond intergovernmentalism, the degree 
of intergovernmentalism of civilian crisis management is ascertained in the 
following analysis, based on four interdependent criteria developed by Helene 
Sjursen in the broader context of EU foreign policy. ese criteria include (1) the 
nature of actors involved in decision-making, (2) the procedures governing 
decision-making, (3) the scope and potential reversibility of delegation, and (4) 
the nature of interest(s) underpinning cooperation.180 In an truly intergovern-
mental environment, actors would be national representatives, decision-making 
unanimous (thus including the option of veto), delegation potentially revocable, 
and the rationale behind cooperation the defence of national interests and pref-
erence. 

As for the first and second criteria—the nature of decision-makers and the de-
cision-making procedures—I put forward that the ‘visible’ part of CSDP decision-
making has an intergovernmental character, whereas the ‘invisible’ part follows 
Europeanized rules. Regarding actors, formal decisions—that is CFSP decisions 
in the primary law sense—are adopted by Member State representatives. Yet, 
there are two elements attenuating this formally intergovernmental setting. First, 
although ‘formal’ decisions are taken by the Council (or the PSC), they are pre-
pared by Brussels-based bureaucrats.181 ese Brussels-based bureaucrats are 
mainly seconded national experts who, aster some time, go native in Brussels.182 
e frame of reference of this specific type of ‘national Eurocrats’183 is no longer 
national (e.g. ministerial structures or processes) but European (e.g. practices 
and habits of their Brussels work environment). Indeed, a behavioural and cog-
nitive process of internalization and socialization amongst crisis management 
actors takes place, generating a genuine esprit de corps amongst CSDP actors. 184 
is also impacts on procedures. e unanimity rule applicable at the strategic 
level (Article 31(1) TEU) is valid but not followed at the sub-Council working 

 
180 Sjursen (n 43). 
181 Simon Duke and Sophie Vanhoonacker, ‘Administrative Governance in the CFSP’ (2006) 11 
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182 Ana E Juncos and Karolina Pomorska, ‘Invisible and Unaccountable? National Representa-
tives and Council Officials in EU Foreign Policy’ (2011) 18 Journal of European Public Policy 
1096, 1103–1109. 
183 Karin Geuijen and others, e New Eurocrats: National Civil Servants in EU Policy-Making 
(Amsterdam University Press 2008) 13–15. 
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level, where a distinct culture of negotiation and consensus has been forged over 
the years by the seconded personnel.185 is, in turn, implies that the Brussels-
based bureaucrats in CSDP structures tend to eschew governmental control.  

Secondly, the adoption of decisions in the primary law sense (legal acts) is 
not the rule but the exception in CFSP/CSDP matters. On the one hand, this 
rule-exception-relationship exists because informal procedures and communica-
tion methods are preferred over formal legal instruments for a range of day-to-
day diplomatic business and delicate policy questions.186 On the other hand, 
primary law codifies only CFSP decisions adopted by the Council and certain 
decisions adopted by the PSC (Article 38 TEU), acting as a Council-substitute. 
But Treaty provisions remain silent as to the numerous derivative decisions of 
administrative nature adopted by the members of the Brussels-based bureaucra-
cy.187 

e de facto change in the nature of decision-makers and decision-making 
procedures corresponds to the development which Carol Harlow described 
already in the early 2000s with regard to other (preparatory) Brussels-based 
bodies involved in intergovernmental decision-making, namely the Committee 
of Permanent Representatives, better known under its French acronym CORE-
PER: there is a discrepancy between law and practice in that ‘decisions have in 
effect—though not, of course, legally—been passed to a corps of invisible and 
unaccountable public servants.’188Almost a decade later, the same observation of 
invisible and unaccountable public servants was made in relation to EU foreign 
policy by Ana Juncos and Karolina Pomorska.189 

When it comes to the third criterion—the quality and quantity of powers del-
egated—it is questionable whether the delegation process in the context of civil-
ian crisis management is reversible. Due to their unique process and content 
expertise, their institutional position giving them an informational advantage, 
and their administrative resources, Brussels-based civilian experts have out-
grown their role of intermediary or support for Member State governments: they 

 
185 Ana E Juncos and Christopher Reynolds, ‘e Political and Security Committee: Governing 
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186 ym, ‘e Intergovernmental Constitution’ (n 134) 463. 
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lacking) judicial reviewability. See, for instance, Linda Senden and Ton van den Brink, ‘Checks 
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have become actors in their own right.190 In reality, expertise and administrative 
resources are considerably higher in Brussels than in many national settings and, 
in addition, there is very little control of civilian CSDP by Member States in the 
absence of a coordinated approach to civilian crisis management at the national 
level.191 It would be hard to imagine to deploy civilian experts without the Brus-
sels-based bureaucracy backing up the undertaking by taking over planning, 
steering, and implementation tasks. Moreover, a major share of the costs of 
civilian crisis management is covered by the EU budget according to article 
41(1)–(2) TEU. Financial decisions are taken by (senior) mission staff in close 
coordination with the Brussels-based CPCC and the Commission (i.e. Service 
for Foreign Policy Instruments—collocated in the EEAS building). ese ele-
ments taken together, it would be counterintuitive to revoke delegation from a 
practical point of view, even if the delegated powers could de jure be readjusted 
or limited. 

Finally, the criterion of the raison d’être of cooperation, that is the defence of 
particular interests, is not purely (inter)governmental either but rather Europe-
anized. At the highest political level, national interests certainly play a crucial 
role, but at the working level prevails the abovementioned esprit de corps, which 
is the expression of a shared European vision rather than of particular national 
interests.192 is has been highlighted by a range of empirical studies on the 
civilian crisis management bureaucracy covering both the pre- and post-Lisbon 
institutional architecture.193 

In sum, then, the law and practice of civilian crisis management diverge: a 
range of administrative and operational arrangements going beyond intergov-
ernmentalism complement the fundamentally intergovernmental legal founda-
tions.194 is is a combined effect of delegation and institutional design dynam-
ics—hesitant integration and codification coupled with an intergovernmental 
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preference in terms of institutions and actors—an adjustment to existing needs 
through practice. 

Innovative conceptualizing offering new insights 

is schizophrenic structure of civilian crisis management, where law and prac-
tice point in different directions, does not fit the traditional categories of inter-
governmentalism or supranationalism. Scholars have so far used a range of 
terms to conceptualize EU security and defence in its entirety, that is both its 
civilian and military dimension, including notions such as transgovernmental-
ism,195 supranational intergovernmentalism and intergovernmental supranation-
alism,196 legal intergovernmentalism,197 or a ‘compound “intergovernmental” 
legal system’.198 

Yet, bearing in mind the distinctive institutional and procedural features 
codified in primary law, and the administrative as well as operational 
specificities of civilian crisis management, I purport that civilian crisis manage-
ment is a truly sui generis edifice, which can be best described by the novel con-
cept of Europeanized intergovernmentalism. is means that the formal institu-
tional and procedural framework remains intergovernmental, while the adminis-
trative and operational realities have been subject to Europeanization—that is ‘a 
process in which powers are transferred vertically (from the national to the EU 
level) rather than horizontally (from Community [EU] institutions to specialized 
agencies).’199 

What did this vertical transfer of power imply? And how did it take place? 
Given the Member States’ reluctance to delegate and codify, primary law sug-
gests that no transfer of power has occurred: Member States remain the masters 
of the policy, with some high-level decision-making taking place in intergov-
ernmental fora (Council and European Council, and if appropriate the PSC). 
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is is generally referred to as the phenomenon of Brusselization,200 implying the 
steady enhancement of decision-making in EU foreign affairs in Brussels. Yet, 
the Brusselization concept falls short of the fact that the enhancement of civilian 
CSDP went much further than the geographic relocation of decision-making to 
Brussels: the working level of civilian crisis management has equally been 
(re)positioned at Brussels. is development, in turn, resembles what Jarle 
Trondal qualified as agencification, which ‘signifies a transfer of government 
activities to bodies vertically specialized outside ministerial departments’ and, in 
the EU context, is ‘basically about transferring action capacity from the constitu-
ent states to the EU level.’201 

A closer look at the incremental institutionalization of civilian crisis man-
agement reveals that, indeed, a vertical transfer of both governmental decision-
making and action capacity from national ministerial departments to a special-
ized Brussels-based bureaucracy has taken place. Yet, the autonomous bureau-
cratic crisis management structures have not explicitly been established under 
EU law as a body, office or agency of the EU. To the contrary, the agencification 
of civilian crisis management has happened as of a momentum of its own. To 
describe this unusual agencification path, I introduce another novel notion—
concealed agencification—which describes an informal vertical transfer of both 
governmental decision-making and action capacity from national ministerial 
departments to a specialized Brussels-based bureaucracy. As a result of this con-
cealed agencification, the civilian crisis management bureaucracy possesses a 
range of the attributes generally ascribed to European agencies: it is a special-
ized, even though institutionally heterogeneous administrative entity, created by 
(several pieces) of secondary EU law, with its own budgetary resources and staff, 
which exercises on a permanent basis public power autonomously from EU 
institutions.202 

ere is a further—informational—consequence of concealed agencification. 
e ‘formal’ CFSP decisions taken by the Council (or by the PSC) surface in 
Treaty law and are subject to mandatory publication in the Official Journal (in 
the L-series under ‘non-legislative acts’) according to Article 297(2) TFEU, 
whereas derivative CFSP decisions taken by the Brussels-based bureaucracy are 

 
200 David Allen, ‘“Who Speaks for Europe?” e Search for an Effective and Coherent External 
Policy’ in John Peterson and Helene Sjursen (eds), A Common Foreign Policy for Europe? Com-
peting visions of the CFSP (Routledge 1998) 42. 
201 Jarle Tondral, ‘Agencification’ (2014) 74 Public Administration Review 545, 545; 546. 
202 As for the attributes of national agencies, see ibid 545. e specific characteristics of EU 
agencies are described in Madalina Busuioc, European Agencies: Law and Practices of Accounta-
bility (Oxford University Press 2013) 21. 
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not—as they are not mentioned in primary law, they can obviously not be sub-
ject to publication requirements set out in the Treaties. Concretely, Council 
decisions launching or prolonging missions as well as decisions modifying mis-
sion mandate are formal legal acts, whose publication in the Official Journal is 
mandatory. e same holds for substitute decisions by the PSC (e.g. related to 
appointments of Heads of Mission or third State contributions). All other deci-
sions relating to civilian missions are not (mandatorily) published in the Official 
Journal, and only a small share of these numerous derivative CFSP decisions—
primarily of administrative nature—are displayed in the (online) registers of the 
EEAS or the Council. Yet, as in civilian crisis management the adoption of for-
mal legal acts by the Council (or the PSC) is far less frequent than the adoption 
of derivative CFSP decisions related to administrative or operational matters by 
the bureaucratic structures, the work of the civilian crisis management bureau-
cracy remains largely below the threshold of formality and visibility. e lack of 
visibility is heightened by the strict disclosure rules in place, rendering access to 
(administrative) CFSP documents listed in the register an intricate endeavour.203 

I therefore argue that EU civilian crisis management operates in a framework 
of Europeanized intergovernmentalism—meaning that the framework is inter-
governmental, whereas the realities are Europeanized—because of concealed 
agencification—that is an informal vertical transfer of both governmental deci-
sion-making and action capacity from national ministerial departments to a 
specialized Brussels-based bureaucracy. Hence, the strategic and operational 
centre of gravity of civilian crisis management is undoubtedly located in Brus-
sels—and not in national capitals as primary law suggests. But as the exercise of 
power by the Brussels-based bureaucracy is not codified in primary law—neither 
in institutional nor decisional terms—accountability formally continues to be 
channelled through national institutions. ese national institutions, however, 
have a hard time holding to account the Brussels-based structures given that 
much of their work is ‘informal’ and ‘invisible’. 

e innovative conceptualization of the civilian dimension of the CSDP 
offers three analytical advantages. First, studying civilian crisis management 
through the lens of Europeanized intergovernmentalism adds a dynamic ele-
ment to the equation. What might seem like a minor linguistic detail—that is the 
shist from nouns (e.g. transgovernmentalism) accompanied by qualifying adjec-
tives (e.g. supranational and legal) to a noun-participle combination, namely 
Europeanized intergovernmentalism—is an important conceptual novelty: it 
acknowledges that the policy is in motion. Europeanized intergovernmentalism 

 
203 On the access to document regime, see Chapter III.5. 
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indeed combines static elements—the intergovernmental institutional and pro-
cedural framework—with dynamic factors—the process leading to Europeanized 
operational and administrative realities. is process might have come to an end 
or halt, but it might also continue and further transform civilian crisis manage-
ment. is dynamic conceptualization allows to also include elements in the 
analysis, which would not fit the traditional intergovernmental (or supranation-
al) model. 

Secondly, drawing on insights from EU agency/agencification literature to 
disentangle the mechanisms behind the Europeanization process offers a new 
theoretical framework for understanding past developments and the current 
state of civilian crisis management. Instead of thinking in the narrow categories 
of intergovernmental or supranational integration, it opens a salutary additional 
integration and institutionalization path, namely agencification, which takes 
place irrespective of the codified framework. e context—nature of the frame-
work—thus becomes secondary to the content—the actual transfer and alloca-
tion of power which, though, is at the heart of accountability. 

irdly, law and practice are neither portrayed as antagonists nor as separate 
phenomena, but as complementary elements. In other words, EU civilian crisis 
management is not what it is despite law being like this (profoundly intergov-
ernmental) and practice being like that (not so intergovernmental aster all), but 
precisely because of law and practice following diverging but intersecting paths 
(Europeanization of the intergovernmental setting). is turning away from 
traditional binary law-practice-considerations allows for a more nuanced and 
comprehensive analysis of the civilian dimension of EU security and defence. 
is differentiated scrutiny, in turn, is essential to identifying by whom decision-
making and action capacity is held and who can, consequently, be held to ac-
count for their (in)action. 

6. Indispensable accountability 

is brings us to the issue of accountability in/for EU security and defence activ-
ities. While some readers might think that accountability does not square with 
(the civilian dimension of) EU security and defence, I make two arguments to 
explain why accountability is an indispensable feature of civilian CSDP: one 
touches upon normative requirements laid down in primary law, and the other 
one has to do with pragmatic considerations. 
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Bound by law or the ‘practice what you preach’ formula 

e first argument is tied to the legal framework of and, more precisely, the 
constitutional principles underpinning civilian crisis management. Article 21(1) 
TEU defines a set of principles guiding all strands of the Union’s external action. 
According to the said Treaty provision, the EU’s external action 

‘shall be guided by the principles which have inspired its own crea-
tion, development and enlargement, and which it seeks to advance 
in the wider world: democracy, the rule of law, the universality 
and indivisibility of human rights and fundamental freedoms, re-
spect for human dignity, the principles of equality and solidarity, 
and respect for the principles of the United Nations Charter and 
international law.’204 

e guiding principles are complemented by a series of objectives according to 
which the Union’s external action shall be defined and pursued, as set out in 
Article 21(2) TEU. ese objectives entail inter alia the consolidation and sup-
port of democracy, the rule of law, human rights and principles of international 
law (paragraph b). In line with the internal-external identity nexus discussed 
earlier, these provisions create a link between the Union’s internal and external 
aspect: they envisage the Union’s international role as a continuation of its inter-
nal norms and achievements and thereby create a connection between the EU’s 
self-perception and self-projection.205 

Interestingly, the drasters have not stopped at this identity-driven alignment 
of internal and external EU norms and values: they have inserted a progressive 
stipulation to ensure that policy goals and policy processes match in the Union’s 
external action. According to Article 21(3) TEU, 

‘[t]he Union shall respect the principles and pursue the objectives 
set out […] in the development and implementation of the 
different areas of the Union’s external action covered by this Title 
[…].206 

 
204 Art 21(1) TEU. 
205 See Chapter II.1. 
206 Emphasis added. 
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I argue that it can be inferred from the above primary law provisions that, in the 
conduct of its external action, the EU is bound by the very principles it seeks to 
promote abroad.207 

It is remarkable to observe the logic inherent to Article 21 TEU: the refer-
ences made to the Union’s core norms and values are rendered more and more 
concrete as they evolve from an ideational statement on principles (paragraph 1) 
over programmatic policy objectives (paragraph 2) to an operational require-
ment incumbent upon the Union (paragraph 3). e codified discourse on the 
Union as a force for good in this way establishes boundaries to policy choices 
both in terms of substance and legitimacy.208 As a result, the Union is bound to 
practice what it preaches. is obligation was also highlighted by Advocate Gen-
eral Niilo Jääskinen in his opinion of May 2015 in the case C–439/19 P, in which 
an Italian company engaged an action for annulment against a measure adopted 
by EULEX Kosovo in the context of a public procurement procedure. Here, 
Jääskinen recalled that the constitutional principles underpinning EU external 
action must be adhered to by the EU institutions, and their observance moni-
tored by the CJEU. He further stated that ‘in accordance with Article 21(3) TEU, 
the European Union is to respect the principles which inspired its own creation 
[…] in the development and implementation of external action.’209 His interpre-
tation of the Treaty provisions thus leads to a tighter obligation—is instead of 
shall—incumbent upon the Union to respect certain principles in EU external 
action. 

One core principle underpinning EU external action—and thus civilian cri-
sis management—is the rule of law. Within the European polity, the rule of law 
plays a primordial role of identification and consolidation. e Union’s attach-
ment to the rule of law is stated twice in the preamble of the TEU (paragraphs 2 
and 4) and, more importantly, forms part of the values upon which the EU is 

 
207 is argument reflects what Piet Eeckhout calls the normativity of the normative power 
Europe concept. According to him, a legal reading of normative power Europe means that ‘the 
EU is required to act externally in accordance with its own constitutionally determined norma-
tive basis, i.e. its values and objectives.’ Piet Eeckhout, ‘A Normative Basis for EU External 
Relations? Protection Internal Values Beyond the Single Market’ in Markus Krajewski (ed), 
Services of General Interest Beyond the Single Market. External and International Law Dimen-
sions (Springer 2015) 226. 
208 More generally, on the role of discourse in foreign policy, see omas Diez, ‘Speaking Eu-
rope, Drawing Boundaries: Reflections on the Role of Discourse in EU Foreign Policy and 
Identity’ in Caterina Carta and Jean-Frédéric Morin (eds), EU Foreign Policy through the Lens of 
Discourse Analysis. Making Sense of Diversity (Ashgate 2014) 28. 
209 Emphasis added. Case C–439/13 P Elitaliana SpA v Eulex Kosovo [2015] EU:C:2015:341, 
Opinion of AG Jääskinen of 21 May 2015 para 28. 
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built (Article 2 TEU). e rule of law concept is also pivotal for the Union’s 
posture on the world scene, both in law and practice. According to the above-
mentioned Article 21(1) TEU, the rule of law is a principle which the Union 
seeks to advance in the world, and whose consolidation and support form part of 
the objectives to be pursued through common external policies and actions 
(Article 21 (2)(b) TEU), also in the context of civilian crisis management. It is 
worth mentioning that the rule of law is listed as a principle of EU external rela-
tions and not as a value. is differing categorization is not without impact: 
while values are more indeterminate, principles ‘possess a more defined struc-
ture which makes them more suitable for the creation of legal rules’210—and, it 
can be added here, obligations. 

e rule of law has been described as ‘the backbone of any modern constitu-
tional democracy’211 as it ensures that public powers are exercised within the 
constraints defined by law through the interplay of institutional arrangements, 
procedural requirements, and substantive components. e enumeration of 
these elements presupposes a ‘thick’ understanding of the rule of law according 
to which both formal and substantive requirements are to be met—in contrast to 
the ‘thin’ understanding limited to formal requirements.212 As Marise Cremona 
concisely puts it: ‘At its most basic the rule of law refers to a State where power is 
exercised according to, and accountable to, the law.’213 e rule of law and ac-
countability are thus intrinsically connected.214 is connectivity does, however, 

 
210 Illaria Vianello, ‘Guiding the Exercise of Union’s Administrative Power in the EU Wider 
Neighbourhood. e Rule of Law from Paper to Operationalisation.’, EUI Working Paper LAW 
2015/08 (EUI 2015) 3. In a similar vein, see Marise Cremona, ‘Structural Principles and eir 
Role in EU External Relations Law’ (2016) 69 Current Legal Problems 35, 47. 
211 COM(2014) 158 Final (11 March 2014), ‘A new EU Framework to strengthen the Rule of 
Law’ 2. 
212 See, on this point, Simon Chesterman, ‘Rule of Law’, e Max Planck Encyclopedia of Public 
International Law, vol VIII (Oxford University Press 2012) 1014–1016; Frank Schimmelfennig, 
‘Rule of Law Promotion Policies in Comparison of Major Western Powers’ in Michael Zürn, 
André Nollkaemper and Randy Peerenboom (eds), Rule of Law Dynamics: In an Era of Interna-
tional and Transnational Governance (Cambridge University Press 2014) 113–14. 
213 Marise Cremona, ‘e European Neighbourhood Policy: Partnership, Security and the Rule 
of Law’ in Nathaniel Copsey and Alan Mayhew (eds), European Neighbourhood Policy and 
Ukraine (University of Sussex European Institute 2005). 
214 According to Carol Harlow, the rule of law is, together with the separation of powers and 
constitutionalism, at the very heart of accountability. She writes that, ‘the rule of law, which is 
the foundational principle for every western legal order; the constitutional doctrine of separa-
tion of powers; and the notion of “constitutionalism”, which embodies the idea of limited gov-
ernment [provide] a framework within which accountability can flourish.’ Carol Harlow, ‘Ac-
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not insinuate that the rule of law can be equated with accountability or vice 
versa. Rather, this connectivity leads me to conclude that accountability is a 
constitutive element of the rule of law. 

While the precise meaning and scope of the rule of law principle in the Un-
ion context is not defined by Treaty law neither as regards its internal nor its 
external dimension, it can be said that the rule of law contains several core ele-
ments, such as the separation of powers, an executive subject to the law (and 
thus prohibition of arbitrariness of the executive), legality and legal certainty, 
effective judicial remedies, judicial review, non-discrimination, and the protec-
tion of fundamental rights.215 ese core elements are also part of the rule of law 
principle which the Union seeks to promote abroad.216 

Civilian crisis management, I claim, perfectly fits this conceptual framework 
as it seeks to precisely enhance the capacity of police units, the judiciary, and the 
armed forces. It is therefore not astonishing that the rule of law, which generally 
underpins EU peacebuilding efforts, constitutes one of the priority areas of EU 
civilian crisis management.217 Consequently, several civilian CSDP missions have 
specifically been designed as ‘rule of law’ missions.218 ese missions can fall 
under two types of categories. First, the Union can decide to set up a mission 
with a view to strengthening the rule of law through training, advice and men-
toring activities. Secondly, an EU rule of law mission can act as a substitution for 
the judiciary/legal system of the respective host state, in which case executive 
functions are carried out (e.g. EULEX Kosovo). Regardless of the type of mis-
sion, their general objective is ‘to provide for complete and sustainable judiciary 

 
countability and Constitutional Law’, e Oxford Handbook of Public Accountability (Oxford 
University Press 2014) 198–199. 
215 See, for instance, A new EU Framework to strengthen the Rule of Law (2014) (n 211); Coun-
cil of Europe (Venice Commission), ‘Report on the Rule of Law’, Study No. 512/2009, CDLAD( 
2011)003rev, Strasbourg, 4 April 2011 para 41. 
216 Ricardo Gosalbo-Bono, ‘e Significance of the Rule of Law and Its Implications for the 
European Union and the United States’ (2010) 72 University of Pittsburgh Law Review 229, 311. 
217 Presidency Conclusions of the Santa Maria de Feira European Council (19–20 June 2000), 
Annex I, Appendix 3 (n 88). 
218 See the decisions establishing the (to date) three EU missions solely dedicated to the rule of 
law under the CSDP in chronological order of deployment: (1) EUJUST emis in Georgia 
(2004): Council Joint Action 2004/523/CFSP of 28 June 2004 on the European Union Rule of 
Law Mission in Georgia, EUJUST THEMIS [2004] OJ L 291/17 2004. (2) EUJUST Lex Iraq 
(2005): Council Joint Action 2005/190/CFSP of 7 March 2005 on the European Union Integrat-
ed Rule of Law Mission for Iraq, EUJUST LEX [2005]OJ L 62/37. (3) EULEX Kosovo (2008): 
Council Joint Action 2008/124/CFSP of 4 February 2008 on the European Union Rule of Law 
Mission in Kosovo, EULEX KOSOVO [2008] OJ L 42/92. 
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and penitentiary systems under local ownership and meeting rule of law and 
human rights standards in the mission area and to improve these systems’ capac-
ities in accordance with the demands of a democratic society.’219 

is motivation to engage in capacity building to support democratic socie-
ties is not limited to rule of law missions. It constitutes the impetus for all types 
of civilian crisis management activities (e.g. security sector reform, police train-
ing). is ambitious policy goal to foster the rule of law does comes with an 
obligation of conduct:220 the Treaty provisions examined above call for the policy 
process, that is the launch and conduct of a civilian mission, to equally rest on the 
rule of law. Accountability being a constitutive element of the rule of law, both 
the development and the implementation of civilian crisis management missions 
need to feature accountability to meet the ‘practice what you preach’ formula 
enshrined in primary law. 

Mind the gap: reputational aspects 

e second argument why accountability is indispensable in the context of EU 
peacebuilding originates from impact considerations. Civilian missions primari-
ly try to export principles, standards, and mechanisms to non-EU countries with 
a view to restoring or strengthening stability and security. I therefore regard 
civilian crisis management as a sost power instrument at the disposal of the Un-
ion, which is based on persuasion (in contrast to coercion).221 e extent to 
which the propelled principles, standards, and mechanisms are espoused abroad 
largely depends upon the Union’s persuasiveness or on its ‘normative power’, a 
concept coined by Ian Manners.222 Europe’s normative power resides in its (in-
ternational) image which, in turn, relies on the correspondence or at least inter-

 
219 Council Doc. 14513/02 of 19 November 2002,’Comprehensive EU concept for missions in 
the field of Rule of Law in crisis management, including annexes’ 10. 
220 is qualification of an obligation of conduct has been inspired by Stefan Oeter, who writes 
that ‘the principles and objectives codified in the article do not provide for specific outcomes of 
external action decision making, but shall serve as a point of reference for decision makers.’ 
Stefan Oeter, ‘Article 21 [e Principles and Objectives of the Union’s External Action]’ in 
Hermann-Josef Blanke and Stelio Mangiameli (eds), e Treaty on European Union (TEU). A 
Commentary (2013) 840. 
221 Joseph S Nye, Sost Power: e Means to Success in World Politics (PublicAffairs 2004) X. 
222 Ian Manners, ‘Normative Power Europe: A Contradiction in Terms?’ (2002) 40 Journal of 
Common Market Studies 235. 
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action between policy goals—what—and policy means—how.223 e success of 
the crisis management endeavour thus heavily depends on the Union’s reputa-
tion, which is linked to its legitimacy and credibility.224 

e question, then, is the following: how credible and legitimate, both na-
tionally and internationally, is a polity calling itself ‘Union de droit’,225 to promote 
the rule of law abroad if fundamental standards in this area—the rule of law and 
accountability being one of them—were not met at home? Conversely, imposing 
on the own polity the same governance standards, principles, and mechanisms 
which it tries to foster and improve with third parties is a signal that the institu-
tion is practicing what is preaches. rough procedural and institutional safe-
guards, accountability mechanisms ensure that power is not held and exercised 
in an unconstrained manner. It indicates that the exercise of power takes place 
within a clearly demarcated set-up which aims at preventing the abuse of power. 
Put differently, providing for accountability mechanisms is a way to lead by 
example and to thereby sustain one’s reputation.226 Jolyon Howorth expressed 
these concerns about reputation and impact already in the early days of the 
CSFP and CSDP when he stated that ‘issues of transparency, legitimacy and even 
democratic accountability are likely to be central to the success of EU defence 
and security policy’.227 In a similar vein, Ruth W. Grant and Robert O. Keohane 
find that ‘[i]f governance above the level of the nation-state is to be legitimate in 

 
223 Ian Manners, ‘e Normative Ethics of the European Union’ (2008) 84 International Affairs 
45, 46; Richard G Whitman, ‘Norms, Power and Europe: A New Agenda for Study of the EU 
and International Relations’ in Richard G Whitman (ed), Normative Power Europe: Empirical 
and eoretical Perspectives (Palgrave Macmillan 2011) 16. 
224 For a general analysis of the impact of governance/rule of law-related activities (anti-
corruption measures) and stakeholder reception, see Alina Mungiu-Pippidi, ‘Contextual Choic-
es in Fighting Corruption: Lessons Learned’ (Norwegian Agency for Development Cooperation 
(NORAD) 2011) Study Report 4/2011 80. e point has also specifically been made with regard 
to CSDP activities in Whitman (n 223) 15–16. 
225 e term Union de droit [Union based on the rule of law] was first used in Case C–550/09 
Criminal proceedings against E and F [2010] EU:C:2010:382 para 44. e analogous notion 
communauté de droit [community based on the rule of law] was first employed in the judgment 
of Case 294/83 Parti écologiste ‘Les Verts’ v European Parliament [1986] EU:C:1986:166 para 23. 
226 Madalina E Busuioc and Martin Lodge, ‘e Reputational Basis of Public Accountability’ 
(2015) 29 Governance 247, 248. 
227 Jolyon Howorth, European Integration and Defence: e Ultimate Challenge? (WEU Institute 
on Security Studies 2000) 90. 
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a democratic era, mechanisms for appropriate accountability need to be institu-
tionalized.’228 

Following this line of thought, I argue that the Union needs to live up to its 
own standards in civilian crisis management to maintain the credibility and 
legitimacy necessary for gaining support at the EU-level and for having an im-
pact on the ground. erefore, actors entrusted with power need to be held to 
account for their (in)action in this policy field. Accountability and civilian crisis 
management are, hence, not mutually exclusive, but mutually reinforcing. With 
this in mind, we now move on the explore the concept of accountability. 

 

 
228 Ruth W Grant and Robert O Keohane, ‘Accountability and Abuses of Power in World Poli-
tics’ (2005) 99 American Political Science Review 29, 29. 





 

CHAPTER III 

Accountability: a complex concept for a 
compound policy tool 

‘A body of men holding themselves accountable to nobody, ought not to be 
trusted by anybody.’ is observation on accountability, trust and, hence, implic-
itly on legitimacy—in appearance simple, but complex in essence—sounds like a 
contemporary catch-phrase, drawn from today’s newspaper, current academic 
publications or policy documents. And yet, these words have weathered several 
centuries: they have been written in the late 18th century by the political thinker 
omas Paine. In his famous work ‘Rights of Men’ (1791),1 a response to Edward 
Burke’s ‘Reflections on the Revolution in France’ (1790),2 Paine defends popular 
sovereignty based on a constitution, and contends hereditary rule and monarchy. 
To bolster his argument, Paine enumerates several reasons why the aristocracy 
should not be entrusted with the function of law-making. e quotation cited 
above is one of the reasons he provides in this context, insinuating that the ab-
sence of accountability leads to a lack of trustworthiness which, in his eyes, is 
crucial to hold the powerful position as legislator.3 

More than two centuries later, omas Paine’s observation still offers a suita-
ble point of departure for reflecting upon public accountability, although this 
study deals with the topic in a different era, namely in the 21st century, and in a 
different context, which is civilian crisis management conducted under the 
Common Security and Defence Policy (CSDP) of the European Union (EU), and 
not the French Revolution. is is because the question of accountable decision-
makers is at the very heart of popular sovereignty and, consequently, of exercis-
ing public power in a constitutional democracy—be it in the 18th or the 21st 
century. 

 
1 omas Paine, Rights of Man (edited with introduction and notes by Gregory Claeys, Hackett 
Publishing Company 1992).  
2 Edmund Burke, Reflections on the Revolution in France: And on the Proceedings in Certain 
Societies in London Relative to at Event. In a Letter Intended to Have Been Sent to a Gentleman 
in Paris (J Dodsley 1790). 
3 In the original text, the sentence reads as follows: ‘Fourthly, Because a body of men holding 
themselves accountable to nobody, ought not to be trusted by any body.’ Paine (n 1) 53. 
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Inspired by the accountability thoughts of Paine, one can ask a series of ques-
tions: How can accountability be conceptualized, including in the realm of interna-
tional relations, which is the habitat of the Union’s security and defence policy? 
How does the accountability landscape look like in civilian CSDP? And how can 
accountability be operationalized in the intricate setting of Europeanized intergov-
ernmentalism which characterizes EU civilian crisis management? Attempting to 
answer these questions, the present Chapter first discusses the nexus between 
public power and accountability (1.). It then goes on to unpack the concept of 
accountability: aster outlining the different stages of the accountability process, it 
sketches out relevant accountability types (2.). Building on these conceptual 
underpinnings, accountability is put in its international context where govern-
ance patterns are of a particular kind (3.) In a fourth step, a taxonomy of civilian 
crisis management accountability is developed, familiarizing the reader with 
accountability actors and fora in civilian CSDP (4.) e Chapter then discusses 
challenges for (studying) accountability in the context of civilian crisis manage-
ment, being of both analytical and practical nature (5.). e final part of the 
Chapter sketches out the research agenda of the study (6.). 

1. Construing accountability as a corollary to power 

Accountability is an elusive concept which means ‘very different things to 
different people and to different audiences [and reflects] a range of understand-
ings rather than a single core paradigm.’4 For this very reason, it is osten regarded 
as a ‘conceptual umbrella’,5 subsuming an array of aspects and situations which 
might be loosely related, but which might also be disconnected. As a ‘buzzword 
of modern governance’,6 lacking a general statutory definition,7 accountability is 
frequently mentioned together with or as a synonym for other governance terms 
such as transparency, responsibility, participation, control, or integrity. e 
European Commission, for instance, used the term accountability interchangea-

 
4 Deidre Curtin, Yannis Papadopolous and Peter Mair, ‘Positioning Accountability in European 
Governance: An Introduction’ (2010) 33 West European Politics 929, 930. 
5 Mark Bovens, Deidre Curtin and Paul ‘t Hart, ‘Studying the Real World of EU Accountability: 
Framework and Design’ in Mark Bovens, Deidre Curtin and Paul ‘t Hart (eds), e Real World 
of EU Accountability (Oxford University Press 2010) 32. 
6 Mark Bovens, omas Schillemans and E Robert Goodin, ‘Public Accountability’ in Mark 
Bovens, E Robert Goodin and omas Schillemans (eds), e Oxford Handbook of Public 
Accountability (Oxford University Press 2014) 1. 
7 Mario Costas, e Accountabilty Gap in EU Law (Routledge 2017) 6. 
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bly with most of the abovementioned governance terms and even equated ac-
countability with deliberation in its 2001 White Paper on Governance and sub-
sequent documents related to the topic.8 Ultimately, the multiplicity of meanings 
poses the risk of rendering the concept vague, incoherent, and even ambiguous.9 

In large parts, this multiplicity of meanings (and understandings) can be at-
tributed to the etymological anchorage of accountability: it made its appearance 
as a medieval Anglo-Norman notion lacking, until today, an obvious corre-
sponding semantic expression in other European and many non-European lan-
guages.10 In French, for example, no semantic differentiation is made between 
responsibility and accountability as both notions are translated with responsabil-
ité, whereas the obligation to render account for one’s action is translated with 
obligation de rendre compte.11 As a result, the French version of Paine’s ‘men 
holding themselves accountable to nobody’ reads ‘un corps d’hommes qui n’est 
responsable à personne’.12 In German, on the contrary, one will encounter many 
terms circumscribing aspects of accountability—such as Rechenschastspflicht 
(duty to render account and, to some extent, liability), Hastung (liability) and 
Verantwortlichkeit (responsibility)—but there is no exact translation of the over-
arching concept of accountability as Verantwortung translates both as responsi-
bility and accountability. Given the existing semantic differences, policy-makers 
have diverging views on the precise content of accountability as their under-
standing is osten shaped by the expressions, including connotations, offered by 
their respective language(s).13 

 
8 Mark Bovens, ‘Two Concepts of Accountability: Accountability as a Virtue and as a Mecha-
nism’ (2010) 33 West European Politics 946, 949. For a detailed analysis of the said White Paper, 
see Daniel Wincott, ‘e Governance White Paper, the Commission and the Search for Legiti-
macy’ in Anthony Arnull and Daniel Wincott (eds), Accountability and Legitimacy in the Euro-
pean Union (Oxford University Press 2002). 
9 On this matter see: Melvin J Dubnick, ‘Seeking Salvation for Accountability’ (2002) <mjdub-
nick.dubnick.net/papersrw/2002/salv2002.pdf>. 
10 Carol Harlow, Accountability in the European Union (Oxford University Press 2002) 13–18; 
Bovens, Curtin and ‘t Hart (n 5) 32; Bovens, Schillemans and Goodin (n 6) 2–3. 
11 A similar point on the translation of accountability in French has been made in Carol Harlow, 
‘Accountability and Constitutional Law’, e Oxford Handbook of Public Accountability (Oxford 
University Press 2014) 197–198. 
12 omas Paine, Droits de l’homme: en réponse à une attaque de M. Burke sur la révolution 
française (François Soulès tr, F Buisson 1791) 63. 
13 e same observation can be made with other grand concepts, such as the rule of law. In 
continental Europe, no semantic (and conceptual) translation of the term rule of law exists. 
Rechtsstaat, Etat de droit, Stato di diritto, or Estado de derecho differ from rule of law: semanti-
cally, there is a State (authority) in the former but not in the latter. is difference obviously also 
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is phenomenon is not restricted to the national realm, but extends to the 
international plane. An examination of the linguistic meaning attributed to 
accountability by international institutions shows that these institutions put 
forward differing, not to say opposing, and osten amorphous conceptualizations 
of accountability. While the European Commission counts accountability 
amongst the ingredients of European institutional governance and highlights its 
procedural nature, the United Nations Secretariat adheres to an output-oriented 
definition, which circles around the virtuous behaviour of the individual UN 
staff member.14 e Security Council, for its part, makes increasingly reference 
to accountability in its resolutions, but as the latter touch upon a panoply issues 
stretching from general socio-political issues (e.g. the fight against corruption 
and the promotion of good governance) to questions of individual responsibility 
(e.g. criminal liability for serious crimes), the content of the notion remains 
vague.15 In addition, many international institutions adopt an active stance on 
accountability.16 According to this active stance, it is the international institution 
holding another entity or individual to account. A prime example in this respect 
is again the UN Security Council. In its resolutions mentioning accountability, 
the UN Security Council calls other entities (e.g. a Member State) to account, for 
instance, on human rights violations or a lack of governance. Its own legal and 
political accountability is, however, severely limited.17 

e disparate use of the term accountability also holds for scholarly works. 
In many disciplines, including legal studies, political science, public administra-
tion, or international relations, accountability is indeed used in a quasi-
inflationary manner, while with differing and not necessarily compatible defini-
tions and, therefore, varying meanings and scopes.18 Interestingly, the notion is 

 
has an impact on the conceptual meaning attributed to the notion. For a definition of the term 
see, for instance, Simon Chesterman, ‘Rule of Law’, e Max Planck Encyclopedia of Public 
International Law, vol VIII (Oxford University Press 2012) 1014–1016. 
14 Towards an accountability system in the United Nations Secretariat, report of the Secretary-
General of 29 January 2010, A /64/640 paras 10–11. 
15 Jeremy M Farrall, ‘Rule of Accountability or Rule of Law? Regulating the UN Security Coun-
cil’s Accountability Deficits’ (2014) 19 Journal of Conflict and Security Law 389. 
16 On active and passive accountability, see Bovens (n 8) 949; 951. 
17 Christian Henderson, ‘Authority without Accountability? e UN Security Council’s Authori-
zation Method and Institutional Mechanisms of Accountability’ (2014) 19 Journal of Conflict 
and Security Law 489. 
18 See, for instance, Richard Mulgan, ‘“Accountability”: An Ever-Expanding Concept?’ (2000) 78 
Public Administration 555, 555–573; Andreas Schedler, ‘Conceptualizing Accountability’ in 
Andreas Schedler, Larry Diamond and Marc F Plattner (eds), e Self-Restraining State: Power 
and Accountability in New Democracies (Lynne Rienner Publishers 1999). 
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not only used with varying meanings by different authors, but seemingly also by 
the same author.19 But despite—or precisely because of—its conceptual blurri-
ness,20 authors continue to use accountability for its evocativeness and its gener-
ally positive connotation. 

Bearing the concept’s elusiveness in mind, the present study construes ac-
countability as a conceptual counterpart to power. Accountability is seen to be 
closely related to, if not to say stem from holding and exercising power—and the 
abovementioned quote by omas Paine points to the same direction. When the 
English concept of accountability emerged in the late 11th and early 12th century 
in an England marked by the Norman conquest (1066), it was still very much 
tied to its etymological origins, that is accounting in the sense of bookkeeping, 
translating the French expression comptes à rendre. e possessions of royal 
agents were recorded in the Domesday Books for tax purposes, but also to en-
sure their alliance to the crown.21 It was thus the powerful sovereign who held 
his subjects to account. 

is initial logic has been reversed over the course of centuries. Nowadays, 
in the public sphere accountability implies that the citizens ask those entrusted 
with power, namely the public authorities, to render account for their 
(in)action.22 ‘Accountability concerns agents, not subjects. It concerns those who 
exercise power, not those who are subordinate to it,’ as Andreas Schedler states.23 
e transition from monarchic rule to constitutional democracy has, hence, 
been accompanied by a shist in perception: the active top-down attitude towards 
accountability allowing the power-wielder to hold to account has been replaced 
by a passive bottom-up approach according to which the power-holder is held to 
account. It is an intrinsic element to modern democratic thinking on popular 
 
19 Jan Klabbers, for instance, employs the notion ‘accountability’ with varying meanings in 
different publications on international organizations. In one case, accountability seems to be an 
equivalent of ‘(self-)control’ (Jan Klabbers, ‘Self-Control: International Organisations and the 
Quest for Accountability’ in Malcolm Evans and Panos Koutrakos (eds), e International 
Responsibility of the European Union (Hart Publishing 2013)) In other publications it stands for 
legal responsibility/liability (Jan Klabbers, ‘Unity, Diversity, Accountability: e Ambivalent 
Concept of International Organisation’ (2013) 14 Melbourne Journal of International Law 149) 
or for an overall legal framework (Jan Klabbers, ‘International Institutions’ in James Crawford 
and Martti Koskenniemi (eds), e Cambridge Companion to International Law (Cambridge 
University Press 2012)). 
20 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13 
European Law Journal 447, 449. 
21 Dubnick (n 9); Bovens (n 20) 448–449; Bovens, Schillemans and Goodin (n 6) 3. 
22 Bovens (n 20) 449; Mulgan (n 18) 563; Bovens (n 8) 955. 
23 Schedler (n 18) 20. 
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sovereignty and on public institutions that the conferral of (decision-making or 
executive) power to an agent via delegation, elections, or other means implies 
the question regarding the accountability of that agent.24 Since the enlighten-
ment period, power and accountability have been construed as a conceptual 
unity in which accountability is the corollary to the exercise of public power. 

ere is thus a power–accountability nexus.25 ‘Power entails accountability, 
that is the duty to account for its exercise,’ the International Law Association 
concisely puts it.26 Consequently, those holding power have ‘the obligation to 
explain and justify conduct’.27 is, in turn, brings us back to omas Paine, who 
argues that those entrusted with power (in the given case law-making power) 
should be accountable to be trustworthy and, hence, to have the legitimacy to 
exercise power.28 It follows from this that, according to our contemporary con-
ception of public accountability, the chain of power delegation has to be accom-
panied in some way by a reversed chain of accountability.29 is explanation and 
justification incumbent upon the power-holder illustrates that accountability is a 
‘power relationship [in which] one’s autonomy and one’s power over others [is] 
constrained.’30 Yet, it is also true that people are generally not well disposed to 
being held to account. 

is observation is key to understanding how accountability works: as exer-
cising power brings with it an obligation to be held to account for the use of that 
power—sometimes to the power-holder’s displeasure—ways must be found to 
make the account-giving process work to effectively overview the exercise of the 

 
24 Harlow (n 10) 8. 
25 As Schedler puts it, accountability is ‘antithetical to monologic power.’ Schedler (n 18) 15. 
26 International Law Association, Final Report on the Accountability of International Organisa-
tions, 2004 5. 
27 Bovens (n 20) 450. 
28 Oliver W. Lembcke writes that ‘the legacy of the enlightenment era [is] that political power 
can only be justified when its claim to power is democratically legitimized and legally limited. 
is is one element that contributed to the process of juridification of politics (emphasis added).’ 
Further information on the (historical) interrelation of law and politics, leading to a politicisa-
tion of law and a juridification of politics can be found in Oliver W Lembcke, ‘Balancing Law 
and Politics—e Contribution of Political eory’ in Stephan Kirste and others (eds), Interdis-
ciplinary Research in Jurisprudence and Constitutionalism (Franz Steiner Verlag 2012) 59–76. 
29 is point was also made by Kaare Strøm when discussing accountability in parliamentary 
democracies. See Kaare Strøm, ‘Delegation and Accountability in Parliamentary Democracies’ 
(2000) 37 European Journal of Political Research 261, 267. 
30 Robert O Keohane, ‘Accountability in World Politics’ (2006) 29 Scandinavian Political Studies 
75, 79. 
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power delegated. For this study, the essence of accountability is therefore com-
prehended as an instrument to constrain and tame power. 

is comprehension is in line with what has been described as the constitu-
tional perspective on accountability,31 which does create a link between accounta-
bility and key concepts of constitutional law, in particular the rule of law doc-
trine(s).32 While the rule of law is a constitutionally embedded organizational 
model of constraining public powers,33 accountability is a mechanism of institu-
tional nature to hold those entrusted with public powers to account for the use 
of these powers. In other words, accountability helps to operationalize the rule of 
law. Establishing countervailing powers implies an interplay of formal but also 
informal relations and arrangements to counterbalance power. is is why ac-
countability is apprehended as a mechanism of institutional nature and not as a 
virtue.34 It has to do with countervailing powers by contrast to behavioural or 
moral standards. is study does, hence, ascertain whether public agents can be 
held accountable for their (in)action and not whether their action has been 
taken in a virtuous way. e crucial question to be addressed is who is accounta-
ble to whom, for what, and on which basis. 

2. Conceptualizing accountability as a three-stage mechanism 

To conceive accountability as a mechanism is not a novel approach to the matter. 
e underpinning conceptual framework has been developed and applied by a 
group of governance scholars, largely affiliated with the Utrecht University 
School of Governance.35 

For this study, the definition of accountability provided by Mark Bovens is 
employed. Bovens describes accountability as ‘a relationship between an actor 
and a forum, in which the actor has an obligation to explain and to justify his or 

 
31 Bovens, Curtin and ‘t Hart (n 5) 51–52. 
32 Other elements described in the literature entail the separation of powers and the independ-
ence of the judiciary. See Harlow (n 11) 198–205. 
33 COM(2014) 158 Final (11 March 2014), ‘A new EU Framework to strengthen the Rule of Law’ 
3–4. 
34 Bovens (n 8) 946–967. 
35 is group of governance researchers includes inter alia (in alphabetical order) Mark Bovens, 
Gijs Jan Brandsma, Madalina Busuioc, Deidre Curtin, Carol Harlow, Paul ‘t Hart, Yannis Papa-
dopolous, and omas Schillemans. ree publications have been particularly valuable in 
developing my own thoughts on the matter, and have contributed to building the theoretical 
framework of this study. See Bovens, Curtin and ‘t Hart (n 5); Bovens (n 8); Bovens (n 20). 
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her conduct, the forum can pose questions and pass judgement, and the actor 
may face consequences.’36 

 

 
Figure 5. Actor-forum accountability relationship (adapted from M. Bovens) 

A mechanism with three interconnected stages 

e accountability relationship thus unfolds in three interconnected stages. In 
the first stage, the actor shares information with the forum. e information to be 
disclosed by the actor to the forum can be of different nature (confidential, pub-
licly available) and type (policy briefs, reports, statistics, etc.). e topics on 
which information has to be provided can relate to procedures and outcomes on 
both strategic and operational aspects. Also, timelines and intervals of infor-
mation-sharing differ: an actor might have the obligation to provide information 
weekly, monthly, yearly, or on an ad hoc basis (e.g. in the event of a special re-
port or internal investigation). e key role of information is reflected in the 
three-stage model employed: as information-sharing is the very first step, the 
mechanism stands and falls with the provision of information between the actor 
and the forum. 

While information is key to accountability, it is not enough to achieve 
effective accountability. is is why, in the second stage, scrutiny by the forum 
takes place: the information provided by the actor is closely assessed. ‘We also 
need the capacity to interpret information intelligently, which entails the ability 
to ask pointed questions of power-holders and to demand answers,’ Robert O. 
Keohane describes this dimension of accountability.37 Characterized by a dialec-
 
36 Bovens (n 20) 450. 
37 Emphasis added. Keohane (n 30) 84. 
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tic interaction, this stage of accountability is about being responsible or answer-
able to another person or institution for one’s actions. is dialectic interaction is 
essential for ensuring and maintaining trust and legitimacy—especially when 
comprehending accountability as a means to discipline power. In the absence of 
such interaction, those agents entrusted with power tend to lose the trust citi-
zens have initially placed in them. e quotation of omas Paine on unac-
countable law-makers who ought not to be trusted precisely because they are not 
responsible to another body illustrates this point.38 

In the third and last stage, the forum then goes on to pass a judgment on the 
conduct or performance in terms of procedures and/or outcomes of the actor 
with the possibility of sanctions in the event of a negative judgment.39 As the 
consequences prevail over the explanatory interplay between the actor and the 
forum, this aspect of accountability is about an actor being responsible for one’s 
conduct or performance to another person or institution. e possibility of 
sanctions is a constitutive element of accountability if accountability is to 
amount to more than a mere discursive exercise or, differently put, answerabil-
ity.40 

It is judicious to make at this junction three clarifying remarks on (1) actor-
forum-constellations, (2) the nature of the accountability relationship, and (3) 
timing. First, accountability obviously needs two entities to work: only if there is 
an actor and a forum, we can speak of an accountability relationship. Indeed, 
accountability essentially consists of an interaction between the power-wielder 
and the accountability-demander. erefore, there must be a certain distance 
and/or distinction between the who (actor) and the whom (forum). is is also 
the reason why self-control, for instance in the form of (self-imposed) compli-
ance procedures monitored by the actor, cannot qualify as accountability.41 Sec-
ondly, the accountability relationship between the actor and the forum can be of 
formal or informal nature, or both. It need not be codified by law or regulated by 
some other procedure, but can be based on informal arrangements. e 
(in)formality relates to all elements—the obligation incumbent upon the actor to 

 
38 See the French translation of the English text, where ‘accountable to’ reads ‘responsable à’. 
Paine (n 12) 63. 
39 Judgment is used here in the broader sense of evaluation or assessment and not in the narrow 
legal sense of a court judgment. 
40 Bovens (n 20) 451. Andreas Schedler writes that ‘[u]nless there is some punishment for 
demonstrated abuses of authority, there is no rule of law and no accountability.’ Schedler (n 18) 
17. 
41 Philipp Dann, ‘Accountability in Development Aid Law: e World Bank, UNDP and Emerg-
ing Structures of Transnational Oversight’ (2006) 44 Archiv des Völkerrechts 381, 384; 398. 
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be held to account, the scrutiny and judgment of the forum, and the potential 
consequences. erefore, reputational damage ensuing the scrutiny by the forum 
can also be a consequence. irdly, accountability takes place ex post facto. is 
retrospective character, however, does not preclude the accountability mecha-
nism from having potential ex ante effects as ‘the line between retrospective 
accounting and proactive policy making can be thin in practice.’42 e threat or 
shadow of sanctions can indeed influence actors aware of the fact that their 
conduct or performance will be scrutinized and eventually evaluated by an ac-
countability forum. 

Accountability types 

ere are also different types of accountability relationships based on different 
criteria (e.g. the nature of the forum, of the actor, of the conduct, and of the 
obligation).43 As the present contribution adopts a constitutional perspective on 
accountability, accountability-demanders play a vital role. erefore, the nature 
of the forum is the core categorizing parameter which will be discussed in more 
detail in the following paragraphs. 

Where the forum is of political nature, one can speak of political accountabil-
ity. is type of accountability is the most prominent one in liberal democratic 
systems. Parliamentarians, political parties, the electorate, media, and increas-
ingly civil society organizations play the role of the forum. ey exercise their 
function in a framework of formal and informal accountability arrangements, 
and operate at times separately and at times concomitantly. A classic example of 
political accountability is when government representatives—osten ministers—
have to explain their policy choices in parliament. Another typical case of politi-
cal accountability are elections: the voter (the forum) can sanction the elected 
representative (the actor) for his or her performance. In political accountability, 
sanctions are osten informal: the ‘sanction’ for the actor can be the detrimental 
reputational effects caused by the forum’s scrutiny or by bad press, engendering a 
loss of credibility or legitimacy. In some cases, scrutiny as such is (part of) the 
(in)formal sanction. A further example of political accountability, taken in a 
wider sense, is the implication of NGOs and other civil society actors. By ‘access-
ing, interpreting, and distributing information to multiple stakeholders in usable 

 
42 Bovens (n 20) 453. 
43 Approach developed by Bovens. See ibid 454–462. 
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and accessible formats’, they (in)directly increase demands for accountability 
addressed to power-holders.44 

Where the forum is a judicial body (i.e. courts), the accountability arrange-
ment can be qualified as legal accountability. e scrutiny undertaken by courts 
takes place in a clear framework as the procedures and applicable laws or prece-
dents are known. e obligation incumbent on the actor to be held to account is 
formal: it is codified in civil, penal, or administrative law. Also, the sentence 
pronounced by the court in the third stage of the accountability process is of 
formal nature, as are most of the consequences. Hence, while political accounta-
bility can leave the actor with formal but also with informal consequences of his 
or her conduct, legal accountability generally implies formal consequences—be 
they positive or negative for the actor. 

Another important type is administrative accountability. Here, the forum ex-
ercises administrative, including quasi-judicial or financial oversight. Courts of 
auditors, inspectors, ombudspersons, and controllers fall under this category of 
accountability fora. With the rise of New Public Management techniques, the 
importance of these actors has considerably increased. Analogous to legal fora 
(courts), the administrative entities act on the basis of statues, specific standards, 
and norms. e forum’s judgment can be both of formal or informal nature, 
depending on the institutional anchorage of the body at stake. While the deci-
sion of an ombudsperson is in many systems not binding, the report of an audit-
ing body can comprise compulsory recommendations. 

As for actor-forum-constellations, most forms of political accountability can 
be qualified as principal-agent relations, the forum being the principal and the 
actor the agent.45 e chain of accountability then follows precisely the inverted 
pattern of the chain of power delegation, starting from the other end of the 
chain. Yet, chains of delegation tend to be very long as policy documents and 
bills run through many hands prior to approval. Responsibilities can therefore be 
somewhat blurred: there is the ‘problem of many hands’46 on the actor-side and 
the ‘problem of many eyes’47 on the forum-side. is combined hands-eyes-
problématique is particularly present in a multi-level setting, as is EU civilian 

 
44 Albert Meijer, ‘Transparency’ in Mark Bovens, E Robert Goodin and omas Schillemans 
(eds), e Oxford Handbook of Public Accountability (Oxford University Press 2014) 517; Albert 
van Zyl, ‘How Civil Society Organizations Close the Gap between Transparency and Accounta-
bility’ (2014) 27 Governance 347. 
45 Bovens (n 20) 455. 
46 Dennis F ompson, ‘Moral Responsibility of Public Officials: e Problem of Many Hands’ 
(1980) 74 American Political Science Review 905. 
47 Bovens (n 20) 455–457. 
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crisis management. However, the principal-agent framework does mostly not fit 
legal, quasi-legal, or administrative accountability mechanisms. In a constitu-
tional democracy, where the rule of law is applied, branches of government are 
separated, and the judiciary is independent. erefore, the legal forum is in 
general not the principal of the actor (being the agent). Differently put, judges 
are not principals of ministers or public officials acting as agents. Nonetheless, 
higher judicial institutions, such as Supreme or Constitutional Courts, can be 
principals of lower judicial institutions, which then act as agents. On a broader 
plane, though, (quasi-)judicial authorities are in a principal-agent relation: they 
are agents of the popular sovereign acting as principal.48 is said, in presence of 
(quasi-)legal accountability, the forum is likely to be situated outside the delega-
tion pattern, so that the chain of accountability tends not to mirror one-to-one 
the course of the chain of delegation. 

3. Contextualizing accountability in the international arena 

What happens when the conceptual framework described above is applied to the 
international level? In the international arena, policy problems and their solu-
tion are transnational in nature, as is the exercise of public power. Yet, the insti-
tutional and procedural blueprint of national constitutional systems are not 
easily transposable to the international arena—the habitat of civilian missions 
deployed under the Union’s security and defence dimension. e fundamental 
question thus remains: sed quis custodiet ipsos custodes?49 Bearing this question 
in mind, the following section tries to identify key governance characteristics 
and accountability patterns of the international sphere, which are also typical of 
civilian crisis management. 
  

 
48 Indicative of this principal-agent relation existing between the judiciary and the people is the 
fact that certain judicial decisions are indeed delivered ‘in the name of the people’ (e.g. by the 
French Conseil d’Etat or the German Bundesverfassungsgericht). 
49 On this aspect, see August Reinisch, ‘Securing the Accountability of International Organiza-
tions’ (2001) 7 Global Governance 131, 132. 
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Governance above the nation-state: conceptual specificities 

In the international arena, the exercise of public power takes place in a particular 
governance context where executive agenda-setting and decision-making pre-
vails—a finding which also holds true for EU security and defence. is asym-
metrical allocation of public power on the international plane derives, to a great 
extent, from the prerogatives granted to the executive in foreign policy issues at 
the national level. ese prerogatives are bolstered in an interstate and intergov-
ernmental scheme created by and for the interaction of governments. e 
strengthening of executive governance, however, is not limited to the interna-
tional level. In the domestic sphere, too, the internationalization of policy issues 
relocates political resources from legislative actors to executive actors.50 Shisting 
policy issues from the domestic to the international realm therefore bears the 
risk of putting these very issues out of sight and reach of domestic institutions 
traditionally in charge of oversight, such as national parliaments and courts.51 

In the past decades, international cooperation has considerable increased, 
and so has the number of both formal as well as informal international ac-
tors/institutions, and their powers and significance.52 e enhanced internation-
alization has changed governance patterns.53 It has shaped a new order which ‘is 
dominated by executive powers who jump the fence of their national constitu-
tional and democratic systems and who exercise public power over an increasing 
range of politically and socially salient issues.’54 e enhanced international or, 
more precisely, interstate and transgovernmental cooperation of the last decades 
has led to the creation of various overlapping and/or superposed ‘executive or-

 
50 Andrew Moravcsik, ‘Why the European Union Strengthens the State: Domestic Politics and 
International Cooperation’, CES Working Paper no. 52 (Harvard University, Centre for European 
Studies 1994). 
51 e motive behind the internationalization of domestic politics is thus the circumvention of 
domestic constraints. On this point, see Sebastiaan Princen, Agenda-Setting in the European 
Union (Palgrave Macmillan 2009) 28–29. 
52 Niels Blokker, ‘Proliferation of International Organizations: An Exploratory Introduction’ in 
Niels Blokker and Henry Schermers (eds), Proliferation of International Organizations. Legal 
Issues, vol 37 (Kluwer Law International 2001) 2–11; Benedict Kingsbury, Nico Krisch and 
Richard B Steward, ‘e Emergence of Global Administrative Law’ (2005) 68 Law and Contem-
porary Problems 15; Armin von Bogdandy, Philipp Dann and Matthias Goldmann, ‘Developing 
the Publicness of Public International Law: Towards a Legal Framework for Global Governance 
Activities’ in Armin von Bogdandy and others (eds), e Exercise of Public Authority by Interna-
tional Institutions: Advancing International Institutional Law (Springer 2010). 
53 James N Rosenau, ‘Governance in the Twenty-First Century’ (1995) 1 Global Governance 13. 
54 Curtin, Papadopolous and Mair (n 4) 932. 



106 Accountability: a complex concept for a compound policy tool 
 
ders’.55 ese executive orders are osten characterized by informal procedures, 
leading to a lack of visibility.56 

is informality–opacity nexus, in turn, bears the risks of unlashing execu-
tive power above the nation-state in the absence of appropriate control mecha-
nisms. Despite some eclectic pockets of accountability in international politics,57 
there are by design no legal or institutional safeguards built into the internation-
al system ensuring that the exercise of power above the territorial units is subject 
to monitoring or scrutiny. As a result, ‘most collectivities in globalized space are 
not accountable for their actions in the sense required even by a minimalist 
theory of democratic governance.’58 is finding is not limited to state actors, but 
also applies to international institutions. In other words, the shist in governance 
to the international level has rarely been followed by a shist in accountability 
mechanisms.59 Indeed, in the international realm both the abovementioned 
problem of many hands on the actor-side and the problem of many eyes on the 
forum-side is aggravated by the intricacy and multidimensionality of the system. 
Instead of suffering from ‘multiple accountabilities disorder’,60 international 
politics and especially international institutions tend to display what I call a 
multiple accountabilities deficit. 

is observation reposes on a conceptualization of accountability which is 
broader than the traditional legal-institutional perspective. Instead of restricting 
accountability to legal matters, accountability is seen as a crucial vector for the 
rule of law, and eventually governance: it is a mechanism whose objective is to 
constrain, and by this means, to prevent the abuse of power. Yet, the control of 
international institutions and actors is, from a legal point of view, osten ap-
proached under the headings of responsibility and/or liability, both of which 
presuppose a violation by the international institution of its international law 

 
55 ibid 933. 
56 See, in this context, the analysis of Yannis Papadopoulos on network governance. Yannis 
Papadopolous, ‘Problems of Democratic Accountability in Network and Multilevel Governance’ 
(2007) 13 European Law Journal 469, 472–483. 
57 Expression inspired by Robert O Keohane, ‘Global Governance and Democratic Accountabil-
ity, Miliband Lecture at the London School of Economics’ 25. 
58 James N Rosenau, ‘Change, Complexity, and Governance in Globalizing Space’ in Jon Pierre 
(ed), Debating Governance: Authority, Steering, and Democracy (Oxford University Press 2000) 
192. 
59 Deirdre Curtin and André Nollkaemper, ‘Conceptualizing Accountability in International 
and European Law’ (2005) 36 Netherlands Yeerbook of International Law 3, 6. 
60 Jonathan GS Koppell, ‘Pathologies of Accountability: ICANN and the Challenge of “Multiple 
Accountabilities Disorder”’ (2005) 65 Public Administration Review 94. 
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obligations.61 A narrow legal perspective does therefore impose significant limi-
tations on accountability, both in terms of substance and procedure (e.g. the 
limitation to justiciable issues or the exceptional and ad hoc character of court 
proceedings). In the context of EU civilian crisis management, these limitations 
would make it difficult to grasp this multi-dimensional and multi-level power 
constellations by employing only the traditional and narrow concepts of (inter-
national) law.62 erefore, I claim that accountability needs to be thought of 
within new categories, which go beyond the liability and responsibility category, 
and extend to governance parameters, with a view to preventing the avoidance 
of external accountability by international actors.63 Hence, accountability needs 
to also cover political and administrative (including financial) aspects, both 
from a procedural and institutional perspective, to ensure that there is no pow-
er–accountability gap above the nation-state.64 e idea is not to replicate na-
tional constitutional solutions, as this would obviously lead to misplaced analo-
gies, but to imagine ‘functional equivalences of domestic procedures’65 providing 
for accountability mechanisms. e rule of law standard serves as fil conducteur 
in this endeavour. 

Accountability catalysts and inhibitors 

Several elements are particularly salient with regard to the abovementioned 
functional equivalences as they impact on the effectiveness of the accountability 
process. Indeed, as they feed into the accountability equation, these elements can 
be either accountability catalysts or, to the contrary, accountability inhibitors. 

 
61 Ige F Dekker, ‘Making Sense of Accountability in International Institutional Law’ (2005) 36 
Netherlands Yearbook of International Law 83, 85–86. 
62 By analogy, see also Curtin and Nollkaemper (n 59) 6–7. 
63 e successful avoidance of external accountability by an international actor can also be a 
sign of power. Keohane (n 57) 16. 
64 In substance, then, this understanding of accountability comes close to what the International 
Law Association called the first level of accountability (internal and external scrutiny in general), 
and more precisely to the subcomponents of the principle of good governance, namely ‘transpar-
ency in both the decision-making process and the implementation of the ensuing institutional 
and operational decisions; a large degree of democracy in the decision-making process; access 
to information open to all potentially concerned and/or affected by the decisions at stake; the 
well-functioning of the international civil service; sound financial management; and appropri-
ate reporting and evaluation mechanisms.’ International Law Association, Final Report on the 
Accountability of International Organisations, 2004 (n 26). 
65 Rosenau (n 58) 192. 
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Institutional design and accountability architecture 

e first element is related to institutional design. e exercise of power does not 
take place in a vacuum, but unfolds within a given framework, be that frame-
work formal or informal in nature. Institutional design choices determine the 
allocation of strategic and/or operational power which, in turn, impacts on the 
ways of interaction within this framework. It does not only relate to determining 
which body or entity is in charge of what, but furthermore concerns procedural 
questions (e.g. decision-making and voting procedures) and staffing. Policy 
choices will be prepared and taken differently in a purely intergovernmental 
setting dominated by national representatives deciding on a consensual basis 
than in a transnational regulatory body composed of experts where majority-
voting might apply. In addition, long and intricate chains of accountability make 
it more difficult to determine who is accountable to whom in international insti-
tutions. Identifying the power-wielder is a truly challenging task as the problem 
of many hands is acute. In the international arena, decision-makers and agenda-
setters are osten high-ranking national representatives acting on the basis of 
consensus or unanimity; in many cases, their decisions are prepared by semi-
bureaucratic structures also composed of national envoys. It is therefore difficult 
to disentangle the decision-maker from the decision-preparer. EU civilian crisis 
management is no exception in this regard. 

Intrinsically linked to the element of institutional design is the question how 
accountability arrangements are structured in a multi-level setting. Shall ac-
countability be exercised through traditional national channels (e.g. national 
parliaments and courts), or shall accountability mechanisms be listed up to the 
international arena to match the transnational exercise of power, or both? e 
first solution is attractive as it seemingly rests on existing accountability struc-
tures, at least in some nation-states. But there are several reasons to advocate the 
latter solution. First, traditional national accountability mechanisms might not 
fit the new governance patterns, and therefore be inadequate. Whereas decisions 
are taken collectively at the international level, only the representative of a given 
State can be held to account by the institutions of that State. Secondly, using 
nationally anchored accountability mechanisms for the exercise of public power 
on the international plane leads to a fragmented accountability environment, 
which reposes on the constitutional provisions and institutional structures as 
well as resources of the respective territorial States. Eventually, this results in 
patchwork accountability, unequal in breadth and depth across the different 
national systems. irdly, channelling accountability for international coopera-
tion through national institutions misses a crucial point—the shist in govern-
ance. In international cooperation, the exercise of strategic and osten operational 
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functions is de facto and/or de jure relocated to the international level, even if 
international cooperation remains formally intergovernmental. erefore, it is 
necessary to establish accountability mechanisms adapted to this post-national 
situation in which power is leaking away and dispersed.66 Differently put, the 
increased internationalization of policy issues also enhances the salience of novel 
transnational accountability mechanisms, operating in parallel or cumulatively 
to the existing national mechanisms. is aspect also plays an essential role for 
EU civilian crisis management. 

Information-sharing 

is ties in with another important aspect: information-sharing arrangements. 
Information asymmetries are a core element of the international system. ese 
information asymmetries derive from the very scheme of international coopera-
tion and stretch across governance levels. As executive actors dominate the 
international arena, they are not only power-holders but, by extension, also 
information-holders. erefore, at both the international and the national level, 
(potential) fora, such as parliamentary bodies, judicial actors, or the media, 
which could hold the power-holders to account, are structurally in shortage of 
information. is is why it is particularly important to include information 
circuits in the institutional design shaping the governance framework, not least 
because ‘[h]iding information is endemic to organizations, even when their 
leaders do not engage in systematic deceit.’67 It goes without saying that this 
finding extends to public (international) institutions.68 In world politics, proce-
dural and institutional arrangements ensuring that information is shared on a 
regular basis by power-wielders—simultaneously being information-holders—
are thus key. In the context of civilian crisis management, information flows are 
indeed crucial for both strategic and operational accountability. 

It is important to underline at this juncture the fundamental role of infor-
mation for a well-functioning accountability mechanism. On this point, Andreas 
Schedler argues that it is the opacity of power from which the demand for ac-
countability originates, and that ‘in a world of perfect information, it would be 
pointless to ask […] actors what they have been doing, or intend to do, and 
why.’69 It is an interesting paradox that the opposite situation also leads to an 

 
66 Curtin and Nollkaemper (n 59) 7. 
67 Keohane (n 30) 84. 
68 Albert Meijer, ‘Understanding the Complex Dynamics of Transparency’ (2013) 73 Public 
Administration Review 429, 432. 
69 Schedler (n 18) 20. 
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absence of demand or less demand, but for entirely different reasons: the lack of 
information or transparency undermines the quest for accountability.70 How 
would one want to know about or even question the exercise of power if there 
was no information on the matter, that is to say if it was not made public that 
power was held or exercised?71 is illustrates that information is necessary to 
create a certain level of public awareness which, in turn, constitutes the basis for 
(public) accountability demands. Transparency and accountability are interde-
pendent: while lacking transparency engenders a loss of accountability,72 in-
creased transparency reinforces accountability.73 

Information has been described as a power resource in the public sphere: ac-
cess to information actually implies access to power.74 Information-sharing ar-
rangements are thus key to the distribution of power. is point is particularly 
relevant when conceiving accountability as a means to constrain power: in this 
scenario, providing information changes the allocation of power as information 
allows putting in question the power-wielders for their decisions and (in)action. 
erefore, I understand information as an instrument of empowerment: it is a 
means by which power is transferred from the actor (information-holder) to the 
forum (information-recipient). If the power-wielder is at the same time the in-
formation-holder without the obligation to share this information monopoly, 
accountability will hardly take place. Interestingly, the need for information is 
expressed by the word ‘accountability’ itself: what would the ‘ability’ be without 
the ‘account’? —a mere ability. e provision of information is therefore consid-
ered to be the linchpin of accountability.75 

Many academics working in the Humanities and Social Sciences have 
stressed the crucial role information plays for accountability.76 ere is little 
doubt that information can be regarded as the prerequisite to and backbone of 

 
70 On the reverse relation of transparency and accountability, see Meijer (n 44) 513–514. 
71 A similar point has been made by Peter Dyrberg. Peter Dyrberg, ‘Accountability and Legiti-
macy: What Is the Contribution of Transparency’ in Anthony Arnull and Daniel Wincott (eds), 
Accountability and Legitimacy in the European Union (Oxford University Press 2002) 83. 
72 Andreas Nothelle, ‘e Parliamentary Assembly: Driving Reform’, OSCE Yearkbook 2006 348. 
73 Meijer (n 44) 518. 
74 Meijer (n 68) 431. In a similar vein, see Anne Peters, ‘Towards Transparency as a Global 
Norm’ in Andrea Bianchi and Anne Peters (eds), Transparency in International Law (Cambridge 
University Press 2013) 554–555. 
75 On this point, Mulgan (n 18) 560, 564. 
76 ibid 567; Keohane (n 30) 84. 
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any form of accountability.77 As underlined above, this is also reflected by the 
abovementioned three-stage accountability mechanism: as sharing information 
is the very first stage of the accountability relationship between the actor and the 
forum, the latter would not be operational without the provision of information. 
is is particularly true in the field of foreign and security policy: decisions are 
osten taken behind closed doors and activities conducted far away from home 
and thus from public opinion. How would one raise questions about accounta-
bility matters with regard to a specific (element of) external action or security 
activity without even knowing that this external action or security activity does 
or did take place? 

Yet, in particular the security sector has been qualified as an ‘enclave to 
transparency’, or in other words, an enclave to access to information: it is charac-
terized by specifically developed systems of document classification preventing 
easy access to or broad disclosure of information.78 is ‘enclave’ qualification 
also applies to EU security and defence, where a high level of secrecy and 
confidentiality has been consciously upheld to retain strategic and operational 
autonomy.79 As a matter of fact, the rules on classification and access to docu-
ments currently in place per default render the bulk of CSDP documents not 
accessible, not even in part; they are shielded from the public eye in the name of 
the protection of public security, defence and military matters, and international 
relations as will be discussed in more detail below.80 Hence, in this policy do-
main traditionally associated with secrecy,81 the provision of information can be 
regarded as an accountability end in itself. 

However, it is not only the mere provision of information that matters for ac-
countability purposes; equally vital are its quality and appropriateness. e actor 
has to provide information to the forum which is deemed useful and appropriate 
to allow the latter to fulfil its mandate, namely assessing and judging the conduct 
or performance of the former. Producing lengthy reports without meaningful 

 
77 Deirdre Curtin, ‘Holding (Quasi-)Autonomous EU Administrative Actors to Public Account’ 
(2007) 13 European Law Journal 523, 532; Dyrberg (n 71) 83. 
78 Meijer (n 44) 517. 
79 Statement made in reference to the analysis put forward in Meijer (n 68) 435. 
80 Art 4(l)(a) and Art 4(3) Regulation (EC) No 1049/2001 of the European Parliament and of 
the Council of 30 May 2001 regarding public access to European Parliament, Council and 
Commission documents [2001] OJ L 145/43. A detailed assessment of these provisions can be 
found in Chapter III.5. 
81 Adrian Hyde-Price, ‘Decision-Making under the Second Pillar’ in Anthony Arnull and Daniel 
Wincott (eds), Accountability and Legitimacy in the European Union (Oxford University Press 
2002) 55–56. 
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content or handing over loads of complicated statistics does not help the forum 
in doing its job.82 

Providing information in the context of accountability is not a matter of pub-
lic relations or propaganda, it is about explaining and justifying conduct, to 
paraphrase Mark Bovens.83 In this context, Robert O. Keohane has made an 
attractive remark about the provision of information when the actor is an insti-
tution, namely that ‘institutions should be judged not merely by their transpar-
ency [that is to say the provision of information], but by the epistemic quality of 
our understanding of them’ and that ‘too much information without coherent 
interpretation, is merely confusing noise.’84 is statement is particularly inter-
esting with regard to the EU and its institutions, whose legal, procedural, and 
institutional set-up is complex, if not to say complicated. Bearing this in mind, 
our analysis will also be concerned with the question of whether the information 
disclosed in the context of CSDP enables different fora—composed of public 
officials, elected representatives at both the national and European level, judges, 
or citizens—to understand the relevant institutions and their conduct.85 

In the international realm, the accountability context is thus a particular one: 
in an environment characterized by informality and a lack of transparency, ex-
ecutive agenda-setting and decision-making prevails. Generally, the accountabil-
ity architecture is not adapted to the shist of power from the national to the 
international level, leading to multiple accountabilities deficit: decision-makers 
are neither held to account in their territorial units, nor at the international 
plane. To counter this deficit, it is judicious to imagine functional equivalences 
of domestic procedures (instead of transplanting national solutions to the inter-
national level) to ensure that the shist in governance is mirrored by a shist in 
accountability. Several elements are key in this regard, as they can either help or 
impede accountability: institutional design, linked to accountability architecture, 
and information haring. 
  

 
82 In a similar vein, Richard Mulgan writes that ‘[u]nless those calling subordinates to account 
have full access to the relevant people and the relevant information their investigations and 
assessments will be frustrated.’ Mulgan (n 18) 567. 
83 Bovens (n 20) 451. 
84 Keohane (n 30) 84. 
85 is question will be addressed in particular in Chapters VI and VII. 
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4. Charting accountability: a taxonomy of civilian crisis man-

agement 

For an accountability relationship to exist, there obviously needs to be an actor 
and a forum. Yet, which are the actors, and which are the fora in EU civilian crisis 
management? While (primary) law sets out a fundamentally intergovernmental 
institutional and procedural framework, the administrative and operational 
realities of civilian crisis management have been subject to Europeanization, that 
is ‘a process in which powers are transferred vertically (from the national to the 
EU level) rather than horizontally (from Community [EU] institutions to spe-
cialized agencies).’86 Civilian crisis management thus operates in a context of 
Europeanized intergovernmentalism. A closer look indeed reveals that concealed 
agencification—that is an informal vertical transfer of both governmental deci-
sion-making and action capacity from national ministerial departments to a 
specialized Brussels-based bureaucracy—has led to the strategic and operational 
centre of gravity of civilian crisis management being undoubtedly situated in 
Brussels, and not in national capitals.87 

e accountability effects of concealed agencification, leading to European-
ized intergovernmentalism, are significant. Who actually takes decisions and 
defines strategies in this intricate institutional, procedural, and administrative 
set-up? Who prepares these decisions and strategies? And who implements 
policies and oversees operational activity in this multi-level policy? Basing the 
responses to these questions solely on primary law would lead to an incomplete 
and thus misleading picture: the answer would be that civilian crisis manage-
ment is an intergovernmental business, with actors (and potential fora) being in 
the realm of Member States. is explanation, though, does not correspond to 
the Europeanized realities outlined above. e Brussels-based crisis manage-
ment bureaucracy, composed of several units, fulfils both strategic and opera-
tional tasks. erefore, the present section sets out to disentangle, in a first step, 
reporting schemes within the civilian crisis management structures to unravel 
existing accountability arrangements. In a second step, fora are outlined which 
are set out in law or have materialized through practice. 

 
86 René Dehousse, ‘Misfits: EU Law and the Transformation of European Governance’, Jean 
Monnet Working Paper 2/02 (EUI 2002) 
<http://www.jeanmonnetprogram.org/archive/papers/02/020201.html>. 
87 For more details on concealed agencification and Europeanized intergovernmentalism, see 
Chapter II.5. 
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Distilling strategic and operational actors from intricate reporting lines 

A crucial element of accountability is to identify who needs to account to whom, 
about what, and on which basis. Lines of reporting indicate chains of command 
and control, and are, hence, paramount for accountability queries as they specify 
who is in charge and, consequently, to whom/which entity decisions can be 
attributed.88 In civilian crisis management, lines of reporting differ according to 
the exercise of different activities. 

It is important to stress at this juncture that one would search in vain prima-
ry provisions setting out institutional relationships or reporting requirements. 
Only one entity of the CSDP bureaucratic apparatus, namely the Political and 
Security Committee, surfaces in Treaty law. Consequently, one has to explore 
sources of secondary and supplementary EU law (e.g. Council decisions, internal 
(administrative) documents and directives, or jurisprudence), read policy doc-
uments (e.g. annual reports), and analyse practice to disentangle institutional 
affiliation, cooperation modes, and reporting schemes. Taken together, the intri-
cacy and opacity of existing reporting constellations is not conducive to ac-
countability (queries). It is not astonishing, then, that accountability demanders 
had and still have difficulties identifying the appropriate accountability actor.89 
erefore, the following description constitutes a valuable addition to the litera-
ture as it charts, for the first time, existing (in)formal reporting requirements in 
civilian crisis management which are crucial for accountability (demands). 

When it comes to general crisis management business, Council documents 
outline command responsibilities and formal reporting requirements.90 In short, 
the line of reporting runs inversely to the chain of command (see figure 6 be-
low). e Head of Mission (HoM) reports to the Civilian Operations Com-
mander (CivOpsCdr), who reports to the Political and Security Committee 
(PSC) and to the Council through the High Representative (HR), having ‘overall 
authority’. Furthermore, the PSC reports to the Council. Inversely, the Council 
takes decisions or delegates certain types of decisions to the PSC, under whose 

 
88 Gerard C Rowe, ‘Administrative Supervision of Administrative Action in the European 
Union’ in Herwig CH Hofman and Alexander H Türk (eds), Legal Challenges in EU Administra-
tive Law: Towards an Integrated Administration (Edward Elgar 2009) 191. 
89 Exemplary of such unclarity is Case T–213/12 Elitaliana SpA v Eulex Kosovo [2013] 
EU:T:2013:292 para 39. e case is discussed in detail in Chapter VI.3. 
90 E.g. Council Doc. 9919/07 of 1 February 2007, ‘Drast Guidelines for Command and Control 
Structure for EU Civilian Operations in Crisis Management’, RESTREINT EU; Council Doc. 
11277/07 of 28 June 2007, ‘Standard language for planning documents and legal acts for civilian 
ESDP operations’ LIMITE. 
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political and strategic direction the CivOpsCdr exercises strategic command and 
control over the HoM, who is in charge of command and control at theatre level. 
e highest authority of decision-making and reporting is thus the Council, in 
particular in its Foreign Affairs Council (FAC) configuration, that is foreign 
ministers from all Member States and, on defence issues, defence ministers. In 
addition to these formal reporting requirements, civilian crisis management 
actors communicate frequently to coordinate daily business. 
 

 
Figure 6. Reporting configuration regarding day-to-day management 

e situation differs for financial issues. Given the budgetary responsibilities 
of the Commission in the context of civilian crisis management due to the pri-
mary law provisions discussed earlier,91 the line of reporting obviously runs 
through the Commission (see figure 7 below). e Commission, and more pre-
cisely its Service for Foreign Policy Instruments (FPI), exercises both ex ante and 
ex post control, including internal audits to verify that appropriations for the 
respective missions have been spent in line with the applicable financial rules. 
is supervision requirement arises from the fact that the Commission entrusts 
the mission by a delegated act with the implementation of the appropriations of 
the Common Foreign and Security Policy (CFSP) contained in Chapter 19.03 of 
the EU budget (agreed upon by the Council and the European Parliament).92 
Prior to the conferral of legal capacity to civilian missions, the Commission 
delegated the implementation of the budget directly to the Head of Mission (ad 

 
91 See Chapters II.5 and V.3. 
92 Article 58(1)(c) Regulation (EU, EURATOM) 2015/1929 of the European Parliament and of 
the Council of 28 October 2015 amending Regulation (EU, Euratom) No 966/2012 on the 
financial rules applicable to the general budget of the Union [2015] OJ L 286/1. 
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personam delegation), who then bore the responsibility and personal liability for 
the correct implementation.93 

e mission administers the funds in compliance with principles of sound 
financial management,94 and concludes the necessary contracts (e.g. procure-
ment of personnel and services) in consultation with Brussels-based structures. 
Financial management is thus in the hands of (senior) mission staff under the 
supervision of the Commission’s Service for Foreign Policy Instruments, and 
takes place in close consultation with the Civilian Planning and Conduct Capac-
ity (CPCC). 
 

 
Figure 7. Reporting configuration regarding financial matters 

e above taxonomy of responsibilities and reporting configurations in civil-
ian crisis management leaves us with a handful of actors, all of which are situat-
ed in Brussels (except for the Head of Mission). ese actors can be assembled in 
two broad categories, namely actors at the strategic level and actors at the opera-
tional level. On the one hand, the Political and Security Committee (PSC), the 

 
93 Art 58(1)(c)(viii) ibid. See furthermore the arrangements regarding financial liability insur-
ance at 3c.(d) C(2009)9502/1 (30 November 2009) (Administrative Decision), ‘Specific Rules for 
Special Advisers of the Commission entrusted with the implementation of operational CFSP 
actions and contracted international staff ’; C(2012)4052 final (26 June 2012) (Administrative 
Decision), ‘Rules for the Financial Management of the Common Foreign and Security Policy 
Missions’. 
94 is includes the duty to prevent, detect, correct and notify irregularities and fraud to the 
Commission, and to carry out ex ante and ex post controls. Art 60(3) Financial Regulation (n 
92). 
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Committee for Civilian Aspects of Crisis Management (CIVCOM), and the 
Crisis Management and Planning Directorate (CMPD) are grouped as actors 
belonging to the strategic level of civilian crisis management. 

 

 
Figure 8. Civilian crisis management actors—strategic and operational levels 

On the other hand, the Civilian Planning and Conduct Capability (CPCC), the 
Heads of Mission, and the FPI of the Commission count as actors at the opera-
tional level. Somewhere in-between is situated the Civilian Operation Com-
mander: s/he holds a position at the intersection of strategic and operational 
matters. e contours of the two levels are in practice not sharp, but blend into 
each other—both in terms of actors and activities. Yet, the approximate categori-
zation of actors into broader categories helps to tailor and operationalize ac-
countability arrangements. Based on this classification, the next step is to eluci-
date to whom these strategic and operational actors must account. 

Multi-level forum-mapping 

Because of Europeanized intergovernmentalism, fora are both in the national 
realm—following the de jure intergovernmental logic—and at EU level—
mirroring the Europeanized realities of crisis management. e nature of the 
forum being the core categorizing parameter of this study,95 there is thus an array 

 
95 See Chapter III.2. 
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of potential accountability fora of political, legal, and administrative nature 
across governance levels, all of which are shown in figure 9 below. 

Parliaments at Member State and at EU level are the natural candidates for 
political accountability. While national parliamentarians have, in some countries, 
to consent to the (decision of) deployment of civilian missions, the Members of 
the European Parliament hold an important trump: they co-decide on and con-
trol the budget allocated to EU civilian crisis management. Regarding legal ac-
countability, national and EU courts act as legal fora, even though they are at 
times called to rule on administrative and disciplinary matters, which is rather 
administrative in nature. But the decisive categorizing factor for the respective 
forum in this study is its nature—and the one of courts is essentially judicial. 
 

 
Figure 9. Political, legal, and administrative fora in civilian crisis management 

Finally, administrative accountability is exercised by national and European 
administrative institutions. At EU level, the European Court of Auditors 
qualifies as an administrative forum, gauging institutional performance tied to 
financial issues. e European Ombudsman has a somewhat particular position-
ing. An administrative forum in nature, the Ombudsman acts as a hybrid be-
tween a court and an administrative oversight body.96 e Ombudsman thus sits 
between the administrative and legal chairs, and has therefore been placed be-
tween legal and administrative accountability in the figure above.  

 
96Paul Magnette, ‘Between Parliamentary Control and the Rule of Law: e Political Role of the 
Ombudsman in the European Union’ (2003) 10 Journal of European Public Policy 677, 678; 
Katja Heede, ‘Enhancing the Accountability of Community Institutions and Bodies: e Role of 
the European Ombudsman’ (1997) 3 European Public Law 587, 603. 
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5. Challenging accountability: outlining constraints 

Now that actors and fora have been mapped, it is time to identify difficulties or 
challenges for (assessing) accountability in the context of civilian crisis manage-
ment, which are both analytical and practical. 

Analytical and practical difficulties 

First, the very nature of the subject matter renders (studying) accountability 
challenging. Civilian crisis management is a security and defence policy tool 
and, therefore, is subject to the distinctive rules of matters with external affairs 
and defence implications: in the domaine réservé, executives enjoy a wide strate-
gic and operational margin, while usual accountability mechanisms, which 
would inter alia imply the participation of the legislative and/or judiciary 
branch, are traditionally discarded. is strong executive governance impacts on 
the conceptualization and implementation of accountability mechanisms in 
civilian CSDP, which need to be adapted to the allocation of power to be 
effective. 

Here originates the second difficulty: there is a difference between law and 
practice. For EU security and defence, the relevant Treaty provisions set out a 
fundamentally intergovernmental institutional and procedural framework. Sec-
ondary legislation attenuating this executive penchant are, with some minor 
exceptions, absent. However, administrative and operational realities of civilian 
crisis management have been Europeanized. Indeed, civilian crisis management 
has been subject to a process of Europeanization which has taken the form of 
concealed agencification, that is an informal vertical transfer of both govern-
mental decision-making and action capacity from national ministerial depart-
ments to a specialized Brussels-based bureaucracy.97 In other words, a transfer of 
power from national capitals to Brussels-based actors in charge of civilian crisis 
management functions has occurred, even though primary rules do not mirror 
this development. As a result, EU civilian crisis management is de jure intergov-
ernmental but de facto Europeanized. Hence, to be effective accountability 
mechanisms related to civilian crisis management ought not mirror a purely 
intergovernmental environment as programmed by law as practice tells a 
different, Europeanized story. As previously mentioned, the planning, steering, 
and implementation of civilian CSDP takes place in an environment of Europe-

 
97 A detailed analysis of the Europeanization process in form of concealed agencification can be 
found in Chapter II.5. 
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anized intergovernmentalism as a result of concealed agencification. Analytical-
ly, then, intergovernmentalism and supranationalism cannot be points of refer-
ence, but constitute the two ends of the broad spectrum on which accountability 
arrangements are situated, fitting an informally agencified setting. Apprehending 
the current Europeanized state of civilian crisis management as the result of 
concealed agencification indeed impacts on the accountability yardstick. If a 
policy is no longer purely intergovernmental but Europeanized, why would the 
accountability architecture remain intergovernmental? 

is brings us to the third challenge, namely the complexity of activities un-
dertaken in a multi-level and multi-actor environment. ere is, first, a politico-
strategic dimension to the launch or prolongation of a mission and to the scope 
as well as objective of its mandate, which comprises a conceptual component 
regarding the elaboration of the substantive part of the mandate. And there is, 
secondly, an operational dimension including the implementation of the man-
date on the ground and the supervision by Brussels-based structures. Albeit 
these dimensions are inseparably interlaced, they follow different logics, involve 
different types of actors, and stretch across several policy and legal levels. is 
intricacy makes it difficult to disentangle the accountability regime(s) in place, 
especially as there is no one fits all accountability regime which would be appli-
cable to these dimensions. 

Fourthly, (in)formality poses a challenge to (studying) accountability in the 
context of civilian CSDP. On the one hand, (in)formality pertains to accountabil-
ity relationships. Some accountability arrangements in place might be so infor-
mal that it will be difficult to qualify them as an arrangement. Vice versa, formal 
accountability arrangements might not work out in practice. e right balance 
between formal and informal accountability elements has to be struck. ere are 
also practical hurdles to accountability. Formal arrangements being rather weak, 
an overload of informal accountability arrangements—so to speak as an overre-
action to the lack of formal accountability—has to be avoided as it could para-
lyse the operational part of civilian crisis management. On the other hand, 
(in)formality is tied to the modus operandi of civilian crisis management. e 
bulk of (administrative) work in civilian CSDP remains below the threshold of 
formality (in the primary law sense) and visibility: the numerous derivative 
decisions are not (explicitly) codified in primary law and, in addition, subject to 
a strict disclosure regime.98 How can an actor be held to account for an 
(in)action which is ‘informal’ and ‘invisible’? 

 
98 On these issues, see Chapters II.5 and III.5. 
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Finally, and this aspect is linked to the previous point, a major difficulty for 

analysing and operationalizing accountability in civilian CSDP is the shortage of 
information. Indeed, information-gathering and processing is a difficult endeav-
our in the area of the CFSP/CSDP, including civilian crisis management, given 
the rules on confidential and classified documents in place. As the scarcity of 
information is a major accountability challenge in the context of EU civilian 
crisis management, it is discussed in more detail in the following subsection. 

Access me if you can—on a very restrictive information policy 

e rules on handling (classified) information pertaining to EU foreign affairs, 
security, and defence were introduced at the turn of the century as a response to 
the gradual built-up of bureaucratic structures for civilian and military CSDP 
activities, in the context of which the circulation and exchange of sensitive in-
formation considerably increased. At this time, the CFSP/CSDP still constituted 
a separate pillar under EU law, so that Council internal rules were adopted to 
protect classified information in the absence of a Community legal basis allow-
ing for an overarching legislative act.99 Yet, the first attempt to regulate the 
classification and processing of sensitive information in the CFSP/CSDP realm 
did not square with the pro-transparency thrust underpinning the then ongoing 
negotiations on a regulation on public access to EU documents:100 the so-called 
‘Solana coup’ of 2000 did exclude per default all Council documents classified 
très secret UE/EU top secret, secret EU, and confidentiel UE related to EU security 
and defence matters with and without military implications from the access to 
documents regime.101 Aster a severe inter- and intra-institutional confrontation 
on disclosure matters,102 the otherwise progressive Regulation on public access to 
EU documents agreed upon in 2001 lest the blanket exclusion of documents 
 
99 David Galloway, ‘Classifying Secrets in the EU’ (2014) 52 Journal of Common Market Studies 
668, 675. 
100 On the pro-transparency and contra-transparency dynamics underpinning the (re)cast of 
Regulation 1049/2011 see Maarten Z Hillebrandt, Deirdre Curtin and Albert Meijer, ‘Transpar-
ency in the EU Council of Ministers: An Institutional Analysis’ (2014) 20 European Law Journal 
1, 12–13. 
101 Art 2(1) Council Decision 2000/527/EC of 14 August 2000 amending Decision 93/731/EC 
on public access to Council documents and Council Decision 2000/23/EC on the improvement 
of information on the Council’s legislative activities and the public register of Council docu-
ments [2000] OJ L 212/9. 
102 On this protracted struggle, see inter alia Hillebrandt, Curtin and Meijer (n 100); Guri 
Rosén, ‘EU Confidential: e European Parliament’s Involvement in EU Security and Defence 
Policy’ (2015) 53 Journal of Common Market Studies 383. 
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classified très secret UE/EU top secret, secret EU, or confidentiel UE unaltered.103 
In addition, documents drawn up for internal use relating to a yet undecided 
matter, or documents containing opinions for internal use as part of delibera-
tions and preliminary consultations could, even for decided matters, equally be 
excepted from public access if disclosure would or could undermine the institu-
tion’s decision-making process.104 In other words, documents linked to (prospec-
tive) derivative CFSP decisions can be withheld from public access. Administra-
tive proceedings and decisions of Europeanized crisis management structures do 
thus rarely make it to the public realm. 

ese already restrictive provisions on mandatory and optional exceptions to 
disclosure are tightened up by internal security regulations on EU classified 
information:105 the respective rules of the Council and the EEAS introduce an 
additional, fourth category of classified documents, namely restreint UE.106 Sta-
tistics show that most of the approximately 7,500 EU classified documents han-
dled by the Council per year relate to the CFSP, with documents labelled restreint 
UE constituting on average more than ninety percent of all classified infor-
mation.107 In addition to these classified documents, another category of secret 
(that is controlled) documents exist: limité-documents. Falling under profes-
sional secrecy rules, the disclosure of documents labelled limité could, according 
to the Council, negatively affect the Council’s decision-making processes.108 
Almost one third of all documents registered in the Council register fall under 

 
103 Art 9(1) read in conjunction with Art 4(1)(a) Regulation (EC) No 1049/2001 regarding 
access to documents (n 80). 
104 Art 4(3) ibid. 
105 EU classified information (EUCI) ‘means any information or material designated by an EU 
security classification, the unauthorised disclosure of which could cause varying degrees of 
prejudice to the interests of the European Union or of one or more of the Member States.’ Art 2 
Council Decision 2013/488/EU of 23 September 2013 on the security rules for protecting EU 
classified information [2013] OJ L 274/1. 
106 In their current version, see ibid; Decision of the High Representative of the Union for 
Foreign Affairs and Security Policy of 19 April 2013 on the security rules for the European 
External Action Service [2013] OJ L 190/1. 
107 Council Doc. 10684/12 of 4 June 2012, ‘Breakdown of documents by security classification 
levels’ LIMITE. 
108 First mentioned in 2000 (by the ‘Solana Decision’ discussed in Chapters III.5 and V.3), the 
handling of such limité documents is currently regulated by Council Doc. 11336/11 of 9 June 
2011, ‘Handling of documents internal to the Council’. 
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the ‘limité’ category.109 is thirty percent benchmark is stable, as Council Annu-
al Report of Access to Documents of the last years confirm. 

As the numbers underscore, this legal patchwork of secondary legislation 
and internal rules boils down to the public access to documents—and thus to 
information—regarding civilian CSDP being considerably restricted. Most 
CSFP/CSDP documents fall under the classification scheme and are thus, per 
default, covered by the exceptions regime. Even if a document is not classified, it 
can be withheld from public access under the ‘internal use’ provision of the 2001 
Regulation. is substantially reduces access to information on administrative 
matters, including the numerous derivative decisions taken by the Brussels-
based bureaucracy. 

Practical experience with this access restriction could be made in the context 
of this study: a request to access a non-classified document on guidelines apply-
ing to reporting arrangements (CivOpsCdr instruction No. 03-2013 of 26 April 
2013) was denied by the EEAS, which based its refusal on two exception provi-
sions of the 2001 Regulation, namely (1) the risk that disclosure could under-
mine public security, defence and military matters, and international relations 
according to Article 4(1)(a), and (2) the risk that disclosure could seriously 
undermined the decision-making process outlined in Article 4(3).110 While in its 
response the EEAS contended that the instructions contained in the requested 
document addressed ‘internal deliberations, command matters and the coopera-
tion with the host country of civilian CSDP missions in the practical implemen-
tation of their mandates, as agreed by the Council,’ it had described the very 
same document in a compilation listing best practices in civilian CSDP as com-
prising above all reporting modes; in particular, reporting requirements, the 
purpose structure and contents of mission reports, watch points for report writ-
ing, formatting questions, and templates were reportedly included in the re-
quested document.111 In the light of the EEAS description of the requested doc-
ument in the best practice compilation, it is not clear why access was not granted 
to the document—at least in part. How could it be detrimental to the mission or 

 
109 Galloway (n 99) 672; Deirdre Curtin, ‘Overseeing Secrets in the EU: A Democratic Perspec-
tive’ (2014) 52 Journal of Common Market Studies 684, 685–686. 
110 An access to document request was made on 23 February 2017 through the EEAS online 
portal for requesting document (request reference 2017/031). e reply, refusing access to the 
quested document, was received via electronic mail on 22 March 2017 (Ref. 
Ares(2017)1540817—22/03/2017). 
111 Council Doc. 5705/15 of 28 January 2015, ‘Civilian CSDP Best Practice Compilation’ [EEAS 
document Ares(2014)4217483] 26. 
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the EU if a member of academia knew who had to report to whom, how, on 
what, and at which interval? 

What this interlude illustrates is that, next to the at times criticized over-
classification of documents related to CFSP issues (including civilian CSDP),112 a 
broad interpretation of the applicable exceptions renders public access to docu-
ments particularly difficult in (civilian) CSDP. is, in turn, cements the struc-
tural information asymmetry characteristic of external action and, in this way, 
potentially precludes claims of accountability: if one does not know, one cannot 
ask questions.113 

e generally weak proactive disclosure of information by involved institu-
tions does not help this already difficult access situation. Exemplary hereof was 
the disclosure regime applied to the supposedly public review report produced 
in 2015 by the external expert (Jacqué) in the EULEX corruption case referred to 
in Chapter I. e said report did certainly contain sensitive information (e.g. 
case material, names of victims or alleged criminals) which was worth being 
redacted prior to release to meet confidentiality requirements. It is, however, not 
clear why all names—including of (high-ranking) EULEX and Brussels-based 
officials (e.g. the Head of Mission or the Civilian Operations Commander), 
whose names are publicly known—have systematically been erased together 
with sensitive information. e general deletion of names seriously impeded the 
understanding of crucial passages of the report and led to confusion. It is ques-
tionable in how far this particular disclosure approach deleting all names was in 
line with the Drast Terms of Reference asking for a public report and adequate 
arrangements for classified information.114 In reference to Robert O. Keohane, 
who states that ‘institutions should be judged not merely by their transparency 
[that is to say the provision of information], but by the epistemic quality of our 
understanding of them’,115 one can say that the review report shed light on cru-
cial questions related to the allegations in the EULEX Kosovo case, but also 
threw shadows on civilian crisis management in terms of information manage-
ment and transparency. 

Bearing both the public access to document regime and the restrictive dis-
closure policy in mind, different expressions of the informational challenges 

 
112 Guri Rosén, ‘Secrecy versus Accountability. Parliamentary Scrutiny of EU Security and 
Defence Policy’, ARENA Working Paper 1/2014 (ARENA Centre for European Studies 2014) 15. 
113 ‘Deep Secrecy’ (2010) 62 Stanford Law Review 257, 270. 
114 Drast Terms of Reference, Ref.Ares(2014)3899224 (24 November 2014). 
115 Keohane (n 30) 84. 
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arising in civilian crisis management are addressed in the three chapters study-
ing in-depth different types of accountability. 

6. Customizing accountability to civilian CSDP 

e scarcity of publicly available information and/or the difficulty of accessing 
information in the realm of civilian crisis management is indeed a core element 
in and of this study in which information is seen as both a means and an end of 
accountability. is brings us to a differentiation of accountability finalities. 

Accountability finalities 

According to the accountability definition of Bovens, the provision of infor-
mation is the first stage of the accountability process upon which all further 
stages rest—no accountability without information. In the second stage, the 
information provided is scrutinized, leading in the third stage to a judgment 
which might entail formal or informal consequences. e crucial question, 
hence, is for what an actor can get sanctioned by the respective forum. Is it for 
the appropriateness of the conduct, is it for the quality and/or quantity of infor-
mation provided, or is it for both? Mark Philp argued in this regard that the 
power of a forum to sanction the actor for the failure to provide information is a 
necessary condition of accountability, while the power to sanction for the content 
of the account is a contingent condition of accountability.116 Inspired by this 
argument, the study at hand differentiates between accountability for the provi-
sion of information—accountability for information, Ai—and accountability for 
the actor’s (in)action—accountability for conduct, Ac. 

e analytical differentiation between Ai and Ac is particularly salient in rela-
tion to accountability for matters with foreign affairs, security, and defence im-
plications. First, governments traditionally enjoy a high level of discretion and 
secrecy in this field, and are not willing to put in place formal or informal ar-
rangements reducing their strategic and/or operational leeway. ere is thus a 
considerable informational asymmetry between actors and potential fora. And 
yet, information-sharing is a precondition of accountability. e provision of 
information indeed changes the allocation of power as information allows put-
ting in question the decisions and (in)action of the power-holders. In our sce-
nario, where accountability is conceived as a means to constrain power, receiving 
 
116 Mark Philp, ‘Delimiting Democratic Accountability’ (2009) 57 Political Studies 28, 28–36. 
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appropriate information (in time) is the core element of countervailing powers 
and, hence, constitutes an accountability end itself. at is because information 
and accountability are closely intertwined variables: lesser provision of infor-
mation—that is a low level of transparency—leads to reduced accountability, 
while greater provision of information fosters accountability.117 

Secondly, the differentiation between Ai and Ac tailors the study to the con-
text of civilian crisis management. As a tool of EU security and defence, civilian 
missions belong to the domaine réservé which is characterized by executive gov-
ernance. Traditionally, accountability is not a feature of the domaine réservé. 
Changing this pattern is, however, necessary given the steady increase of execu-
tive action above the nation-state. Realistically, then, strengthening accountabil-
ity in foreign and security matters implies a reduction of the scope of executive 
prerogatives, but not an abolition of the domaine réservé as such. Applying the 
distinction between accountability for information and accountability for con-
duct allows for a context-adequate approach: strategic decision-making, for 
instance, remains executive business (little Ac), but is subject to more stringent 
transparency rules, including timely information-sharing with non-executive 
players (higher Ai). In this way, accountability is increased without necessarily 
reducing the action capacity of crisis management actors. 

Research agenda 

is leads us to the research agenda of the present study, which seeks to answer 
the question to which extent the transfer of powers by Member States to Brussels-
based EU civilian crisis management structures has been matched with the estab-
lishment of appropriate accountability mechanisms at the European level. 

Accountability is construed as a corollary to holding and exercising public 
power. is power-centred perspective on accountability is a constitutional one, 
linking accountability to key constitutional elements, such as the rule of law or 
the separation of power. Accountability is thus conceptualized as a mechanism 
whose purpose is to hold those entrusted with power to account for the use of 
that power. is mechanism, involving an actor and a forum or several fora, 
unfolds in three interconnected stages, namely information, scrutiny and judg-
ment (potentially implying sanctions).118 e objective of this study is to identify 
and explore accountability arrangements constraining and taming the power(s) 
exercised in EU civilian crisis management. 

 
117 Meijer (n 44) 518. 
118 Bovens (n 20) 450–451. 
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is, in turn, brings us to an essential challenge, which is the informality of 

the transfer of power regarding EU civilian crisis management. Primary law 
provisions set out a fundamentally intergovernmental institutional and proce-
dural framework: national executive actors remain the masters of decision-
making. In other words, no power has de jure been conferred to a body or entity 
above the nation-state. Hence, accountability formally continues to be chan-
nelled through national institutions. However, de facto, decision-making and 
action capacity has been transferred from the Member States to Brussels-based 
structures which now autonomously run the entire civilian crisis management 
business. Hence, civilian crisis management operates in a setting of European-
ized intergovernmentalism: the institutional and procedural framework is for-
mally intergovernmental, whereas the administrative and operational realities 
have informally been subject to Europeanization, that is an informal vertical 
transfer of power to the EU level following the path of concealed agencification. 
In other words, law and practice diverge. 

is finding is in two respects crucial for (studying) accountability. First, 
both law and practice need to be investigated to understand the allocation of 
power and to disentangle accountability arrangements in the context of civilian 
crisis management. Secondly, for accountability arrangements and mechanisms 
to be effective, they need to be designed to primarily keep in check those actors 
who actually hold and exercise power. Regarding civilian crisis management, 
this shists the analytical focus to the said Brussels-based structures who autono-
mously plan, steer, and implement activities on the ground. 

e analysis therefore extends to both the strategic and the operational level 
of the exercise of public power in civilian CSDP. As previously mentioned, im-
portant policy choices are made, and agendas are set at the strategic level, 
whereas steering and implementation is taken charge of at the operational level. 
In real life, the two levels are not neatly separated, but overlap as strategic choic-
es impact on operational issues, whereas operational realities influence strategic 
decisions. us, actors on both the strategic and the operational level are in-
quired. On the forum-side, the study covers political, legal, and administrative 
fora both on the EU and the national plane. As mentioned above, the study at 
hand differentiates between accountability for the provision of information—
accountability for information, Ai—and accountability for the actor’s 
(in)action—accountability for conduct, Ac. 

For each of the accountability types explored—political, legal, and adminis-
trative arrangements—the analysis unfolds in four steps. First, the context is 
briefly outlined. Secondly, national accountability arrangements are studied, 
where power remains de jure rooted. ird, the EU level, where power is de 
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facto exercised, is closely examined. Finally, cross-level or transversal aspects are 
addressed to paint the broader accountability picture. 

Prior to engaging in this transversal analysis of de jure and de facto account-
ability arrangements in EU civilian crisis management providing for accounta-
bility for information (Ai) or for accountability for conduct (Ac), the next chapter 
on the research design outlines the methodological details of this accountability 
study. 

 
 



 

CHAPTER IV 

Research design 

e Chapter at hand provides insights into the methodology used in this study, 
which intends to answer the question to which extent the transfer of powers by 
Member States to Brussels-based EU civilian crisis management structures has 
been matched with the establishment of appropriate accountability mechanisms at 
the European level. 

e starting point of the study is the finding that EU law sets out a funda-
mentally intergovernmental institutional and procedural framework, while the 
administrative and operational realities of civilian crisis management do no 
longer correspond to this intergovernmental blueprint. Indeed, a Europeaniza-
tion process has occurred: the informal vertical transfer of both governmental 
decision-making and action capacity from national ministerial departments to a 
specialized Brussels-based bureaucracy—defined as concealed agencification—
has led to the strategic and operational centre of gravity of civilian crisis man-
agement being undoubtedly situated in Brussels, and not in national capitals. 
e entire policy cycle of civilian crisis management—from planning to imple-
mentation and evaluation—is run by the Brussels-based machinery. EU civilian 
crisis management does thus operate in an environment of Europeanized inter-
governmentalism, meaning that the formal setting is intergovernmental, whereas 
the realities are Europeanized. e question is then whether accountability ar-
rangements correspond to this sui generis edifice. In other words, is there 
sufficient accountability capacity counterbalancing the considerable decision-
making and action capacity in civilian crisis management? 

Accountability is in this study defined as ‘a relationship between an actor and 
a forum, in which the actor has an obligation to explain and to justify his or her 
conduct, the forum can pose questions and pass judgement, and the actor may 
face consequences.’1 It is thus a mechanism with three interconnected stages in 
which (1) an actor provides information on decisions and (in)actions to a 
qualified forum, which (2) then scrutinizes, and (3) passes a judgment on the 

 
1 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13 
European Law Journal 447, 450. See also Mark Bovens, ‘Two Concepts of Accountability: 
Accountability as a Virtue and as a Mechanism’ (2010) 33 West European Politics 946, 946–967. 
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actor’s conduct or performance. While in theory the different stages are ordered, 
and the actor as well as forum are graspable, accountability in the real world 
looks less neat.2 It is therefore important to develop an analytical framework 
capable to capture accountability arrangements existing both in theory and in 
practice. On the following pages, the methodological choices made with regard 
to the what and how of this accountability study are explained. Aster a brief 
exploration of the analytical focus (1.), the method (2.) and specific yardsticks 
are discussed (3.), and the sources outlined (4.). 

1. Brussels at the centre of attention 

e study has intentionally been designed as an inquiry of the EU civilian crisis 
management apparatus. ere are two reasons for this methodological choice. 
e first—main—motivation to primarily scrutinize the Brussels-based struc-
tures, instead of national institutions, is tied to the actual allocation of power in 
civilian crisis management. As described above, the strategic and operational 
centre of gravity of all (types of) EU civilian crisis management activities de-
ployed under the European Union’s (EU) common security and defence policy 
(CSDP) is de facto situated in Brussels. is is the result of concealed 
agencification, having engendered the Europeanization of the formally intergov-
ernmental setting. Logically, then, the analytical focus of the present research is 
on the Europeanized structures at EU level, where power is actually held and 
exercised. As national institutions and actors are de jure still in the driving seat 
(both on the actor and on the forum side), the analysis also extends to accounta-
bility arrangements at the national level, and equally covers cross-level aspects. 

e second set of reasons to concentrate on the civilian CSDP apparatus—in 
contrast to a specific (type of) civilian mission—is related to the operational 
realities of civilian crisis management. Missions vary considerably in size, scope, 
and context. ere are no uniform parameters which would allow for a mean-
ingful comparison. Hence, selecting one single mission to study accountability 
mechanisms would, at best, lead to hardly generalizable conclusions and, in the 
worst case, result in distorted findings. A comparative inquiry of missions of the 
same type (e.g. police training, rule of law strengthening) would also be difficult 
to realise because of greatly varying variables (number of personnel, mandate, 
duration, context, etc.). Likewise, missions sent to the same country or area (e.g. 

 
2 Gijs Jan Brandsma and omas Schillemans, ‘e Accountability Cube: Measuring Accounta-
bility’ (2013) 23 Journal of Public Administration Research and eory 953, 4. 
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the Balkan region, Sub-Sahara Africa) show considerable differences in terms of 
size and scope so that country-specific assessments crossing mission types 
equally bear the risk of an inadequate analysis. A temporal approach is problem-
atic, too, given that both the institutional framework and operational scope of 
civilian crisis management have evolved over time and have become more com-
plex. e increased number of hybrid missions—that is missions combining 
civilian and military activities (e.g. in the field of security sector reform)—is 
indicative of this enhanced operational complexity. It would thus be misleading 
to compare an early-stage police training mission to a recently deployed multi-
faceted capacity building mission with a police training component. 

Now that the analytical locus of this study has been outlined—the Brussels-
based bureaucratic apparatus—its focus is addressed. In the context of external 
action, policy results are in most cases not tangible and therefore difficult to 
evaluate given the complexity and long-term effects of measures or activities. 
Policy processes, however, can be assessed as the compliance with procedural 
requirements, legal provisions, and (in)formal arrangements can be subject to 
scrutiny. e research conducted therefore concentrates on processes—rather 
than on results—involving the civilian crisis management apparatus located in 
Brussels. ese processes are common to all types of civilian crisis management 
activities. 3 Factual as well as analytical elements drawn from specific case studies 
related to field activities feed into this overall investigation. By choosing this 
broader analytical angle, findings are applicable to the edifice of EU civilian 
crisis management as a whole. 

2. Exploring law and practice 

is peculiar edifice of Europeanized intergovernmentalism resulting from 
concealed agencification calls for a particular method which allows to connect 
the dots in the (in)formal patchwork rug in which civilian crisis management is 
embedded. is is why I have opted for exploring both law and practice. is 
choice reposes on two observations. 

First, in EU civilian crisis management law and practice diverge. As previous-
ly mentioned, law, on the one hand, translates an intergovernmental scheme in 

 
3 A comprehensive description regarding process accountability compared to outcome accounta-
bility can be found in Shefali V Patil, Ferdinand Vieider and Philip E Tetlock, ‘Process versus 
Outcome Accountability’ in Mark Bovens, E Robert Goodin and omas Schillemans (eds), e 
Oxford Handbook of Public Accountability (Oxford University Press 2014) 69–89. 
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terms of actors and procedures, and practice, on the other hand, is characterized 
by Europeanized administrative arrangements and operational realities. Second-
ly, there is a high degree of informality both as regards the institutional setting 
and the day-to-day routine. In many instances, codification in (civilian) CSDP 
has been preceded by informal institutional and operational arrangements (e.g. 
the codification of the European Political Cooperation or the formalization of 
the CSDP). One aspect of this informality—related to the overall framework—is 
that practice foreshadows future law or might modify existing law. Another 
aspect—this time linked to day-to-day issues—is that many institutional ar-
rangements or operational undertakings remain below the threshold of formali-
ty in the primary law sense as practice is not comprehensively codified. Only 
decisions adopted by the European Council, the Council, and the Political and 
Security Committee are explicitly codified by Treaty law, whereas no mention is 
made of day-to-day derivative decisions, mostly of administrative nature, taken 
by the Brussels-based bureaucracy. us, most working level activities of civilian 
crisis management fall under the ‘informality’ category. 

Given the divergence of law and practice as well as the prominence of infor-
mality, both the law and practice must be taken into consideration to compre-
hensively examine accountability processes in EU civilian crisis management. 
Limiting an accountability study to de jure considerations only would indeed 
paint an incomplete and inaccurate picture of the actual situation. In contrast, 
combining the examination of the law as it stands in the books with the assess-
ment of the law as it is exercised in or complemented through practice offers a 
more nuanced and realistic approach to accountability.4 e real world account-
ability arrangements can be ‘thinner’ or ‘thicker’ based on a combination of 
different de jure and de facto factors.5 is holds particularly true for civilian 
crisis management, where accountability arrangements are not solely deter-
mined by black letter law, but depend to a considerable degree on what happens 
in practice, which departs from or adds elements to the codified accountability 
scheme: there can be more de jure than de facto accountability (or vice versa). 
erefore, this inquiry is based on a desk study of pertinent legal rules (de jure 
dimension), which is combined with and refined by the analysis of policy docu-
ments, reports, internal regulations, institutional practice, and interviews with 
involved actors (de facto dimension). 

 
4 See, inter alia, Gijs Jan Brandsma, Controlling Comitology: Accountability in a Multi-Level 
System (Palgrave Macmillan 2013); Brandsma and Schillemans (n 2). 
5 On this point, see also Chapter III.6. 
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3. Differentiated accountability 

Aster an overview of the locus and focus of this inquiry—processes involving the 
Brussels-based crisis management structures—and the approach—a study of law 
and practice—it is now time to discuss in more detail the concept of accounta-
bility. As previously mentioned, accountability is defined as a mechanism of 
institutional nature. Its core function is hold those entrusted with power to ac-
count for the use of that power. Construing accountability as a corollary to (the 
exercise of) power reflects a constitutional perspective on accountability which is 
stirred by constitutional law considerations.6 

To fulfil its function of power-constrainer and power-tamer and to prevent a 
power–accountability gap, accountability arrangements need to be adapted to 
the allocation of power. e edifice of Europeanized intergovernmentalism 
renders this endeavour challenging as the informal transfer of decision-making 
and action capacity blurs who holds power, and who consequently must account 
(to whom) on the use of this power, and on which (in)formal basis. To ascertain 
whether accountability mechanisms exist de jure or de facto, it is crucial to ex-
amine in detail who has to account to whom (1), for what, and on which basis 
(2). 

Who to whom? 

Accountability is essentially a relationship between an actor (who) and a forum 
(to whom). erefore, a crucial element of any accountability study is to identify 
the power-wielder(s) and appropriate accountability-demander(s). e who and 
the whom cannot be the same individual or entity—a relationship necessarily 
requires a meaningful other—implying that (self-imposed) compliance proce-
dures monitored by the actor do not amount to accountability.7 

As for the actor-side in civilian crisis management, some actors operate at 
the strategic level—i.e. definition of grand directions, formal decision-making, 
strategic planning, and oversight—while others primarily work at the operation-
al level—i.e. operational planning, steering and implementation, operational 
command and oversight. ese two levels are not neatly separated in practice, 

 
6 Mark Bovens, Deidre Curtin and Paul ‘t Hart, ‘Studying the Real World of EU Accountability: 
Framework and Design’ in Mark Bovens, Deidre Curtin and Paul ‘t Hart (eds), e Real World 
of EU Accountability (Oxford University Press 2010) 51–52. 
7 Philipp Dann, ‘Accountability in Development Aid Law: e World Bank, UNDP and Emerg-
ing Structures of Transnational Oversight’ (2006) 44 Archiv des Völkerrechts 381, 384; 398. 
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neither in terms of functions nor actors. Nonetheless, the distinction between 
the strategic and the operational level offers a valuable analytical framework for 
studying accountability. at is because the different levels are staffed with 
different types of actors having varying responsibilities. At the strategic level, 
power-wielders are primarily high-ranking members of national governments 
who act collectively (e.g. decision-making bodies acting on the basis of unanimi-
ty). At the operational level, power-wielders are in general (albeit not always) 
less senior civil servants, and there are more individual actors (e.g. Heads of 
Mission, mission or country desk officers, legal advisors) who, however, closely 
interact. ese different actor-task-constellations, in turn, impact on the ac-
countability architecture. To offer a comprehensive picture of civilian CSDP, this 
study covers both strategic and operational aspects of the exercise of power. 
 

 

To which extent has the transfer of powers by Member States to Brussels-based 
EU civilian crisis management structures been matched with the establishment 

of appropriate accountability mechanisms at the European level? 
 
   

Political 
accountability 

− What parliamentary function is desirable and practicable in the  
domaine réservé? 

− How does parliamentary scrutiny unfold across different governance 
levels regarding the CFSP/CSDP? 

− How has the division of labour between national parliaments and the 
European Parliament in this field evolved over time? 

− To which extent is the current division of parliamentary labour 
adapted to the edifice of Europeanized intergovernmentalism? 

   

Legal 
accountability 

− Which judicial body—national, European, or both—is competent to 
adjudicate on matters related to extraterritorial EU civilian missions? 

− How can legal accountability be reconciled with Europeanized 
intergovernmentalism? 

− How is legal accountability exercised, and in respect of which aspects 
and actors? 

   

Administrative 
accountability 

− To what extent does the legal and procedural framework of civilian 
crisis management enable administrative accountability? 

− What is the role of administrative fora—do they tackle cross-cutting 
administrative questions or solve individual cases? And how has 
their role evolved over time? 

− In how far are the existing de jure and de facto administrative 
accountability arrangements aligned with Europeanized  
intergovernmentalism? 

 

Table 3. Research questions—overview  
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Regarding the forum-side, fora both at EU level and at the national level are 

studied given the de jure-de facto-discrepancy of Europeanized intergovernmen-
talism. However, the focus lies on fora at EU level as power is effectively exer-
cised in a Europeanized context. is said, the study examines in detail (1) polit-
ical, (2) judicial, and (3) administrative accountability mechanisms regarding the 
civilian dimension of the CSDP. Financial accountability does not constitute a 
category on its own as financial/budgetary aspects are addressed transversally 
throughout the analysis, and ascertained in detail in the section on the European 
Court of Auditors. 

e analysis of the three accountability types—political, legal, and adminis-
trative—develops in four steps along the lines of the above research questions 
(table 3). Aster sketching out the context (1), the analysis unpacks national ac-
countability arrangements (2) prior to assessing in detail EU level arrangements 
(3). In a fourth step (4), multi-level or transversal elements are outlined 

For what and on which basis? 

e assessment of de jure and de facto accountability arrangements of political, 
legal, and administrative nature at the strategic and operational level can be fine-
tuned and further enhanced by adding analytical layers. is is why a differentia-
tion regarding the object or finality of the accountability process is introduced, 
namely accountability for the provision of information—accountability for in-
formation, Ai—and accountability for the actor’s (in)action—accountability for 
conduct, Ac. 

As for accountability for information, the focal point of the accountability ar-
rangement is on the provision of information by the actor to the forum, and on 
the power of the forum to sanction non-compliance regarding the provision of 
information. e requirement to share information can derive either from rights 
held by the forum—such as access to information rights—or from obligations 
incumbent on the forum—including the delivery of annual reports or the re-
quired appearance in public hearings. e information requirement is not neces-
sarily due to the forum, but can also be enforced by the forum on behalf of an-
other individual or entity, for instance when a court is called to decide whether a 
public institution’s refusal to grant access to documents to a citizen was lawful. 
e benchmarks to evaluate the quantity and quality of the information provid-
ed varies for different accountability types and fora. While parliamentarians will 
scrutinize the provision of information according to the informal and subjective 
yardstick of political salience—does the information provided enable them to 
exert political influence through debate or decision-making?—a judge will have 
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recourse to codified rules as well as procedures and jurisprudence, for instance 
when ascertaining whether an access to document request should have been 
granted in full or in part to an individual or entity. e Ai –benchmark against 
which the forum scrutinizes and eventually sanctions the actor is thus context-
dependent. 

Much of the above is equally true regarding accountability for conduct, 
where the crucial aspect is the (in)action of the actor. (e scope is thus broader 
than in the Ai-scenario.) Conduct can be scrutinized in relation to the forum 
itself—a parliament sanctioning an executive actor for not having respected 
parliament’s participation rights—or to a third entity—an ombudsperson en-
dorsing a complaint by a citizen who argues that his/her rights were infringed 
upon. e yardstick according to which conduct is evaluated is also context-
dependent, but mostly formal in nature. Parliament will, for instance, assert its 
legally enshrined budgetary powers and sanction an actor for not respecting its 
decision-making rights in this matter. e criteria applied by an auditing body 
regarding administrative procedures and financial rules will equally be formal-
ized. A (quasi-)judicial forum will assess the conduct of the actor against the 
backdrop of codified rules as well as procedures, and established case-law, for 
instance when it has to deal with a case on the right to effective remedy. 

To recapitulate, the forum can require the actor to provide information and, 
depending on the finality of the accountability arrangement (information or 
conduct), can sanction either for the lacking or incomplete provision of infor-
mation (Ai), or for (mis)conduct (Ac). e scrutiny benchmarks vary according 
to the type of forum (political, legal, or administrative), and tend to be more 
formal for Ac. It is worth adding that, in the light of the low level of codification 
and the high degree of informality of (civilian) CSDP, many yardsticks are not 
explicitly laid down or referred to in law, but are identified by the respective fora 
by means of implied rules and principles or by way of analogy. 

e appropriateness-question 

is brings us to a crucial point: the appropriateness of accountability arrange-
ments in EU civilian crisis management. Indeed, this study is not limited to 
charting existing de jure and de facto accountability arrangements, but also aims 
at assessing whether these arrangements are appropriate. 

Recurring to national (constitutional) frameworks for determining what ap-
propriate accountability constitutes in civilian crisis management would not be 
of great help: accountability arrangements regarding security and defence mat-
ters are generally scarce at the domestic level, offering the executive a wide deci-
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sional and operational leeway with few (to no) countervailing powers. e low 
level of accountability is, however, no model to be replicated at EU level if civil-
ian CSDP is not to resemble a ‘multi-level process of self-reinforcing executive 
dominance [triggering] questions regarding the democratic anchoring of the 
polity as a whole’.8 Indeed, the exercise of power (i.e. decision-making and action 
capacity) needs to go hand in hand with accountability mechanisms at the level 
where power is exercised—that is in Europeanized intergovernmentalism at the 
European level. To be appropriate, these mechanisms (i.e. accountability capaci-
ty) need to be adapted, on the one hand, to the particular context of security and 
defence—traditionally a realm of executive power and secrecy—and, on the 
other hand, safeguard fundamental constitutional features. 

Which are these features? According to the ‘practice what you preach’ formu-
la enshrined in Treaty law (Article 21(3) of the Treaty on European Union), the 
EU has an obligation of conduct when engaging in external action, including 
civilian crisis management.9 is obligation of conduct imposes on the Union to 
act abroad in accordance with and with the aim of promoting inter alia democ-
racy, the rule of law, and the respect of human and fundamental rights. ese 
are, obviously, great ambitions and grand concepts, but they provide a valuable 
fil conducteur for sketching out appropriateness in terms of standards in the 
context of civilian CSDP. e rule of law is particularly salient in the context of 
civilian crisis management as it determines both the content of activities—
strengthening public institutions which are crucial to the rule of law—and their 
context—a constitutionally enshrined principle. According to the ‘thick’ under-
standing of the rule of law (entailing both formal and substantive requirements) 
employed in this study,10 one can count amongst the core elements of the rule of 
law the separation of powers, an executive subject to the law (and thus prohibi-
tion of arbitrariness of the executive), legality and legal certainty, effective judi-
cial remedies, judicial review, non-discrimination, and the protection of funda-

 
8 Helene Sjursen, ‘e EU’s Common Foreign and Security Policy: e Quest for Democracy’ 
(2011) 18 Journal of European Public Policy 1069, 1071. 
9 On the obligation of conduct imposed on the Union in external action, see Chapter II.6. 
10 See, on this point, Simon Chesterman, ‘Rule of Law’, e Max Planck Encyclopedia of Public 
International Law, vol VIII (Oxford University Press 2012) 1014–1016; Frank Schimmelfennig, 
‘Rule of Law Promotion Policies in Comparison of Major Western Powers’ in Michael Zürn, 
André Nollkaemper and Randy Peerenboom (eds), Rule of Law Dynamics: In an Era of Interna-
tional and Transnational Governance (Cambridge University Press 2014) 113–14. 



138 Research design 
 
mental rights.11 In addition, the good governance principles developed by the 
International Law Association provide for guidance. Amongst these principles 
figure inter alia transparency (in decision-making and implementation), access 
to information, a well-functioning administration, sound financial management, 
and reporting mechanisms.12 

Bearing these elements in mind, we now return to circumscribing appropri-
ateness in civilian crisis management. Appropriateness bears three dimensions, 
namely (1) quantity, (2) quality, and (3) capacity. e quantity-criterion obvi-
ously implies how many accountability arrangements are in place. e quality-
standard is tied to the scope and intensity of the accountability process. e 
capacity-benchmark, in turn, has to do with the power of the forum to fulfil its 
role to ensure countervailing power. While the first two criteria are rather formal 
in nature, the third evaluative yardstick entails a substantive element. 

As for the first dimension—quantity—the contours in civilian crisis man-
agement are clear: ‘appropriate’ means that enough accountability mechanisms 
exist where and when power is effectively exercised to keep in check the power-
wielder In civilian CSDP, where the strategic and operational centre of gravity is 
with the Brussels-based bureaucratic structures, this quantity-requirement im-
plies that there be accountability arrangements at EU level on both the strategic 
and the operational plane of decision-making and action capacity, covering 
political, legal, and administrative matters. 

e contours of appropriateness are blurrier when it comes to the second 
dimension—quality. What is an appropriate scope of scrutiny? And which pow-
ers are adequate? e accountability mechanism consists of three interconnected 
stages—information provision, scrutiny, and potential sanctions—and its quality 
depends on all stages being effective. In other words, inquisitive and sanctioning 
powers of the forum/fora need to be strong enough to keep in check the actor(s) 
throughout the process. Applied to EU civilian crisis management this means 
that the quality is appropriate if the respective forum has the ability (1) to re-
quire information from the actor allowing for substantive scrutiny, and (2) to 
sanction either for the lacking or incomplete provision of information (Ai) or for 
(mis)conduct (Ac). 

Finally, the contours of the third dimension of appropriateness—capacity—
are the most difficult to circumscribe. It is worth recalling at this point that this 
 
11 See, for instance, COM(2014) 158 Final (11 March 2014), ‘A new EU Framework to strength-
en the Rule of Law’ 4; Council of Europe (Venice Commission), ‘Report on the Rule of Law’, 
Study No. 512/2009, CDLAD( 2011)003rev, Strasbourg, 4 April 2011 para 41. 
12 International Law Association, Final Report on the Accountability of International Organisa-
tions, 2004 8. 
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research is driven by a core element of modern democratic thinking, according 
to which power and accountability are a conceptual unity. e exercise of public 
power needs to be accompanied by accountability mechanisms on the use of that 
power, regardless of this power being exercised on formal grounds or informally 
as a result of practice. Appropriateness is, in line with the constitutional perspec-
tive on accountability, closely tied to ‘[t]he extent to which an accountability 
arrangement curtails the abuse of executive power and privilege.’13 

In the light of the above, I identify the following capacity-criteria in the con-
text of EU civilian crisis management. First, let us turn to political accountability. 
As civilian crisis management is executive and not legislative in nature, the envi-
sioned accountability capacity signifies that parliaments are able to control the 
measures taken by executive—in contrast to making and adopting laws. ere-
fore, in an ideal scenario, the legislative branch would have the capacity to scru-
tinize both decisional and operational civilian crisis management activities, 
including budgetary matters (e.g. passing the financial bill and discharge proce-
dures). is control function, however, presupposes that executive actors swistly 
provide the legislative branch with sufficient and sound information on deci-
sions adopted and measures implemented. Parliamentarians could gauge the 
progress made by a mission, discuss day-to-day issues with high-ranking mem-
bers of the Brussels-based bureaucracy or mission personnel, ask pointed budget 
questions, or propose possible operational adjustments. However, parliamentari-
ans could not co-decide on the launch or mandate of a mission, or require the 
Council to deploy a mission, and they could not nominate high-ranking person-
nel either as this comes within executive competences. 

As regards legal accountability, rule of law considerations play a crucial rule 
in the determination of the appropriate accountability capacity. On the one 
hand, the rule of law benchmark would imply that judicial bodies could safe-
guard constitutionally enshrined institutional and/or procedural arrangements. 
On the other hand, judges should be in a position to ensure individual legal 
protection which, however, can be a difficult task given locus standi require-
ments. ere is also the question of the scope and intensity of judicial review. 
While procedural review might be sufficient in relation to strategic CFSP deci-
sions to address competence questions and ensure compliance with primary law, 
substantive review might be required once the case circles around the potentially 
infringed rights of individuals by a measure of operational or administrative 
nature (derivative measures). 

 
13 Bovens, ‘Analysing and Assessing Accountability’ (n 1) 466. 
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Finally, the capacity regarding administrative accountability is twofold. First, 
and this is again tied to rule of law considerations, there should be effective 
redress options as well as complaint mechanisms for individuals concerned by 
an administrative decision. Secondly, financial oversight—both for compliance 
and performance aspects—would exist in an ideal scenario. 

 

Dimension Evaluation criteria  
   

Quantity Existence at EU level of political, legal, and administrative accountability 
arrangements on both the strategic and the operational plane of civilian 
crisis management 

 

  

Quality Ability of the respective forum (1) to require information from the actor 
allowing for substantive scrutiny, and (2) to sanction either for the lack-
ing or incomplete provision of information (Ai) or for (mis)conduct (Ac) 

 

  

Capacity Political accountability Scrutiny of decisional and operational ac-
tivity, including budgetary aspects 

 Legal accountability (1) Safeguard of constitutionally 
enshrined institutional and 
procedural arrangements 

(2) Individual legal protection 
 Administrative accountability (1) Redress routes and complaint options 

(2) Financial oversight (both compliance 
and performance) 

   

   

Table 4. Accountability appropriateness evaluation criteria 

4. Sources 

To allow for an accurate de jure and de facto assessment, the present study 
draws—next to a broad thematic range of academic literature (including legal 
analysis, political science readings, public administration studies, and interna-
tional relations scholarship)—on both legal sources and empirical data. 

e first category of sources—legal sources—entails three components. First, 
EU law is the major reference for the analysis, comprising primary law provi-
sions, pertinent secondary EU law (decisions, regulations, inter-institutional 
agreements, etc.), and supplementary legal sources, namely case-law of the 
Court of Justice of the European Union constitute. Para-legal documents, in-
cluding primarily policy documents of European institutions (e.g. Presidency 
conclusions at Ministerial Councils or White books) and third-party reports 
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(e.g. by the European Parliament, the European Court of Auditors or the Euro-
pean Ombudsman) provide for further analytical nuances. National laws as well 
as regulations, policy documents, and national jurisprudence are referred to as 
subsidiary legal sources. Taken together, these legal sources help to disentangle 
the intricate legal, institutional, and procedural framework of civilian crisis 
management, and provide first hints as to strengths and weaknesses of this for-
mal framework. If this accountability study were a painting, the legal sources 
would allow to build the frame and pencil a first sketch on the canvas. 

e second category of sources—empirical data—is made up of interviews 
and case studies, both of which follow a qualitative approach. To take up the 
painting analogy, the different empirical data would constitute the colour: they 
would turn the black-and-white-sketch into a bright painting. e purpose of 
the empirical data is indeed to contextualize and put into perspective insights 
drawn from the desk study of legal and para-legal sources. In addition, the em-
pirical material fills certain gaps in the literature. For example, administrative 
procedures related to civilian missions, including disciplinary matters, remain 
both underregulated and understudied. erefore, academic literature and legal 
as well as para-legal sources cannot sufficiently help to shed light on these ques-
tions. In addition, much day-to-day business in civilian crisis management is 
informal (i.e. not codified by primary law or based on informal cooperation 
methods). Disentangling these informal arrangements or practices of civilian 
crisis management was a vital thread when conducting interviews. In these 
situations, where insights from practice are the only available sources, special 
caution to the extrapolation of empirical data applies. 

As regards interviews, respondents both from the actor and the forum side 
were selected. With a view to allowing for a nuanced picture, respondents from 
different policy levels (EU and national sphere), belonging to different types of 
institutions (executive, legislative, administrative, or judicial), and with different 
tasks (decision-making, oversight, implementation, etc.) were interviewed. Be-
tween September 2016 and May 2017, thirteen semi-structured interviews were 
conducted at different places with interlocutors affiliated with the Council of the 
European Union, the Court of Justice of the European Union, the European 
Commission, the European Court of Auditors, the European External Action 
Service, the European Parliament, Member State parliaments, and civilian mis-
sions. Due to the highly-politicized field, the names of the respondents are not 
disclosed. For the same reason, information obtained in the interviews is used as 
background information, but is not referred to explicitly in this study (in a foot-
note, for instance). Concerning the interview set-up, all respondents were con-
tacted via e-mail, detailing the nature of the research project and issues to be 



142 Research design 
 
discussed during the interview. Interview questions revolved around three to 
four identified thematic fields, which were shared with the respective respond-
ent, either at the beginning of the interview or prior to the interview via e-mail. 
ese identified thematic fields varied according to the type of accountability 
studied (legal, political, administrative) and the institutional affiliation of the 
respondent. During the interviews, which lasted on average one to one and a 
half hours, handwritten notes were taken and later typed. e answers were 
closely examined both in comparison to the findings of the desk study and with 
regard to answers of other respondents. 

Concerning case studies, two requests to access case files concerning civilian 
CSDP were made with the European Ombudsman, respectively in December 
2016 and in July 2017. Case files of nineteen files (both complaint-based and 
own-initiative inquiries) were requested. One file constituted of a joint com-
plaint, and one own-initiative inquiry had thirteen underpinning complaints. 
Access was granted in full to thirteen redacted case files (and seven underpin-
ning complaints of the said own-initiative inquiry). Almost full access was 
granted for one case file (only two documents were withheld). Access was denied 
for five case files. In four of these cases, the proceedings had already been closed 
and the decisions of the Ombudsman—stating the complaint, putting forward 
the arguments of the involved actors, outlining the assessment of the Ombuds-
man, and indicating the outcome—were accessible through the online database 
of the Ombudsman. For the fisth refusal, access was denied so as not to impair 
the ongoing inquiry. In this case, only the alleged irregularity could be inferred 
from the information displayed on the Ombudsman’s database. From the same 
database, two further case files were identified as relevant and included in the 
study, without access to documents being requested. In total, twenty-one case 
files were scrutinized in-depth. e analysis, which focused on (informal) ad-
ministrative procedures, allowed to identify accountability patterns, including 
lacunae, regarding administrative accountability in civilian CSDP. 

To conclude, this study analyses in-depth three types of accountability 
mechanisms—namely political, legal, and administrative accountability—
existing at both the strategic and operational level of civilian crisis management. 
e assessment concentrates on procedures, and covers both national and Euro-
pean arrangements, while the focus is on the latter. To grasp the entire picture of 
accountability in civilian crisis management, de jure and de facto arrangements 
are covered by the analysis. is law and practice approach is also reflected in 
the sources which include empirical data next to legal sources. 

 



 

CHAPTER V 

Political accountability: unsteady parlia-
mentary involvement 

In modern democratic systems, parliaments are essential to political accounta-
bility: in addition to their crucial role as law-makers, parliaments have an im-
portant oversight function as they ensure that executive actors account for their 
decisions and (in)actions. Yet, there are policy fields where this oversight func-
tion is tricky. Security and defence count amongst these delicate policy issues: 
governments traditionally enjoy domaine réservé prerogatives which shield them 
from (too tight) parliamentary supervision. Foreign affairs, security, and defence 
at European Union (EU) level is no exception in this regard. To the contrary, the 
multi-level and multi-actor setting of the Union’s Common Foreign and Security 
Policy (CFSP) and its Common Security and Defence Policy (CSDP) renders 
parliamentary scrutiny a truly intricate affair. 

is holds particularly true for the civilian dimension of EU security and de-
fence which unfolds in an environment of Europeanized intergovernmentalism: 
whereas the institutional and procedural features of civilian CSDP remain for-
mally intergovernmental, the daily routine of civilian crisis management has 
become Europeanized. is means that both decision-making and action capaci-
ty has been transferred vertically from Member State ministerial departments 
and institutions to specialized Brussels-based bureaucratic structures—a phe-
nomenon know from EU agencies.1 As this transfer has, however, taken place 
informally—that means outside of Treaty law and as a momentum of its own—
agencification is concealed.2 us, much of what happens in civilian crisis man-
agement is (a) not codified in primary law, including derivative decision-making 
and implementation, and therefore (b) remains below the threshold of formality 
and visibility. 
  
 
1 Jarle Tondral, ‘Agencification’ (2014) 74 Public Administration Review 545, 545; 546. See also 
René Dehousse, ‘Misfits: EU Law and the Transformation of European Governance’, Jean Mon-
net Working Paper 2/02 (EUI 2002) 
<http://www.jeanmonnetprogram.org/archive/papers/02/020201.html>. 
2  For a more detailed analysis of Europeanized intergovernmentalism and concealed 
agencification, see Chapter II.5. and Chapter III.4. 
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is leaves us with a complex de jure-de facto-accountability structure. On 
the one hand, national parliaments, whose powers in the field of foreign and 
security policy vary considerably across Member States, are de jure in charge of 
holding national actors to account as the setting is formally intergovernmental. 
Yet, parliamentarians are confronted with a situation in which they have to keep 
track of numerous dossiers and scrutinize an array of decisions taken by their 
own executive in the context of the CFSP/CSDP—and potentially that of twenty-
seven more governments, as representatives act jointly in this policy field.3 What 
is more, many decision-making and implementation tasks have been transferred 
to a Brussels-based bureaucracy, including the Political and Security Committee 
(PSC) or the bodies belonging to the civilian crisis management structures of the 
European External Action Service (EEAS). Most of these bureaucratic structures 
operate, as previously touched upon, below the threshold of formality in the 
primary law sense—both in institutional and decisional terms—and thus beyond 
the range of national parliamentary vision.4 e European Parliament (EP), on 
the other hand, is well placed to interact closely with the Europeanized Brussels-
based actors, but lacks formal powers to hold national governments to account 
because of the informal transfer of functions. In addition, in a multi-level par-
liamentary field,5 parliamentary scrutiny can hardly be confined to either the 
national or the European level. Cooperation across levels is needed, inter alia to 
foster the exchange of information necessary for effectively holding executive 
actors to account. Faced with this intricate situation, the present Chapter inves-
tigates political accountability and, more precisely, the role of parliaments as 
accountability fora in the context of EU civilian missions. 

Against the backdrop of the overarching research question guiding this 
study—to which extent has the transfer of powers by Member States to Brussels-
based EU civilian crisis management structures been matched with the establish-
ment of appropriate accountability mechanisms at the European level?—the Chap-
ter at hand tries to answer a set of questions regarding political accountability, 
accountability being defined as a three-stage mechanism involving an actor and 
 
3 On the great disparity of parliamentary control over CFSP activities at the national level, see 
Suzana Anghel and others, ‘National Parliamentary Oversight of ESDP Missions’ in Dirk Peters, 
Wolfgang Wagner and Nicole Deitelhoff (eds), e Parliamentary Control of European Security 
Policy (ARENA 2008). 
4 Ariella Huff, ‘Problems and Patters in Parliamentary Scrutiny of the CFSP and CSDP’, OPAL 
Online Paper Series 14/2013 (Observatory of Parliaments aster the Lisbon Treaty) 6–7. 
5 Ben Crum and John E Fossum, ‘e Multilevel Parliamentary Field: A Framework for eo-
rizing Representative Democracy in the EU’ (2009) 1 European Political Sciences Review 249. 
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a forum.6 What parliamentary function is desirable and practicable in the do-
maine réservé? How does parliamentary scrutiny unfold across different govern-
ance levels regarding the CFSP/CSDP? How has the division of labour between 
national parliaments and the European Parliament in this field evolved over time? 
And to which extent is the current division of parliamentary labour adapted to the 
edifice of Europeanized intergovernmentalism? In searching for answers, the study 
looks at both de facto and de jure arrangements providing for accountability for 
information (Ai) and for accountability for conduct (Ac). While in the former 
constellation—accountability for information—the focus is on the inquisitive 
and sanctioning powers of the forum in relation to the (timely and encompass-
ing) provision of information, the central element in the latter constellation—
accountability for conduct—is on the forum’s ability to scrutinize and sanction 
the actor for its (in)action. 

e analysis develops against the backdrop of the three dimensions of ap-
propriate accountability, namely quantity, quality, and capacity. We will thus 
keep an eye on the existence of sufficient political accountability arrangements at 
the level were strategic and operational power is actually exercised, that is at EU 
level (quantity). Further, the inquisitive and sanctioning powers of the fo-
rum/fora play a role when assessing the scope and intensity of the accountability 
arrangement (quality). Finally, the power-restraining facet of accountability is 
assessed (capacity)—that is scrutiny of decisional and operational activity, in-
cluding budget matters. 

e Chapter starts with some reflections on parliamentary scrutiny in the 
domaine réservé, a policy field where parliamentary activity has traditionally 
been low but becomes increasingly salient given the increased scope and impact 
of international policy-making (1.). In a second step, a discussion of the over-
sight role of national parliaments regarding EU security and defence is devel-
oped. General patterns as to parliamentary involvement, and particular features 
of scrutiny related to EU civilian crisis management are assessed (2.). en, the 
analysis highlights the enhanced significance of the European Parliament as 
political forum in the CFSP/CSDP context through a range of formal and infor-
mal vehicles which, however, only marginally contribute to parliamentary scru-
tiny of civilian missions (3.). Lastly, the hurdles to interparliamentary coopera-
tion are ascertained (4.), underscoring the significance of effective supranational 
parliamentary scrutiny of EU civilian crisis management in the edifice of Euro-
peanized intergovernmentalism (5.).  

 
6 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13 
European Law Journal 447, 450. 
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1. Parliaments and the domaine réservé 

Prior to examining different expressions of political accountability by means of 
parliamentary oversight mechanisms, it is judicious to make a preliminary re-
mark on the role of parliaments in the sensitive area of foreign affairs, security, 
and defence tout court. e traditional—increasingly disputed—stance on this 
matter refutes the usefulness and appropriateness of parliamentary scrutiny, 
which is considered to be problematic for, if not detrimental to policies falling 
under this category given the distinctive nature of domaine réservé issues.7  

e argument circles around effectiveness and efficiency considerations, and 
can be divided into procedural concerns, on the one hand, and substantive con-
cerns, on the other hand. As to the procedural dimension, the underlying as-
sumption is that putting these issues on the parliamentary agenda would slow 
down the decision-making process and would thus bear the risk of unnecessarily 
delaying the executive’s response in the speedy world of foreign policy, security, 
and defence. Concerning the substantive element, it is repeatedly argued that 
bringing parliaments on board would inevitably endanger the secret or 
confidential character of external affairs and diplomacy, and thereby alter their 
very course. e concern underpinning or related to the latter claim is that pub-
licly debating foreign policy and defence issues narrows down the array of op-
tions at the executive’s disposal as not all options would find the support of the 
majority of parliament or of public opinion. Parliamentary scrutiny regarding 
foreign and defence issues interlaces internal and external policy matters; this 
interlacement, in turn, may lead to reduced flexibility as it obliges decision-

 
7 Arguments supporting executive preponderance in foreign affairs, security, and defence can 
inter alia be found in Daniel ym, ‘Beyond Parliament’s Reach? e Role of the European 
Parliament in the CFSP’ (2006) 11 European Foreign Affairs Review 109, 123–126; Adrian 
Hyde-Price, ‘Decision-Making under the Second Pillar’ in Anthony Arnull and Daniel Wincott 
(eds), Accountability and Legitimacy in the European Union (Oxford University Press 2002) 55–
56. A critical stance on the exclusion or restriction of parliamentary involvement is, for in-
stance, adopted in Dirk Peters, Wolfgang Wagner and Nicole Deitelhoff, ‘Parliaments and 
European Security Policy. Mapping the Parliamentary Field’ in Dirk Peters, Wolfgang Wagner 
and Nicole Deitelhoff (eds), e Parliamentary Control of European Security Policy (ARENA 
2008) 3; 5–8; Piet Eeckhout, EU External Relations Law (2nd edition, Oxford University Press 
2011) 500; Geert de Baere, Constitutional Principles of EU External Relations (Oxford University 
Press 2008) 166–167; Jolyon Howorth, European Integration and Defence: e Ultimate Chal-
lenge? (WEU Institute on Security Studies 2000) 90; Christopher Lord, ‘e Political eory and 
Practice of Parliamentary Participation in the Common Security and Defence Policy’ (2011) 18 
Journal of European Public Policy 1133; Isabelle Ley, Opposition im Völkerrecht—Ein Beitrag zur 
Legitimation internationaler Rechtserzeugung (Springer 2014). 
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makers to find a way to square internal with external imperatives.8 Wary of this 
two-level situation, many executives are reluctant to put international matters on 
the national parliamentary agenda. is reluctance is even highlighted for the 
CFSP/CSDP, where two hot topics converge: (a) security policy and (b) Europe-
an integration.9 

However valid the abovementioned concerns may be, they are expressed in 
relation to ex ante parliamentary oversight. e situation looks different, though, 
when parliamentary involvement happens aster the event, which is the case with 
accountability mechanisms. In this context, scrutiny takes place ex post facto, 
although with potential effects on future policy choices. I therefore hold the 
opinion that the arguments traditionally voiced against parliamentary overview 
in the domaine réservé are not justified when it comes to political accountability 
mechanisms fulfilled through parliamentary activity. e time-concern accord-
ing to which parliamentary involvement would delay proceedings is not applica-
ble as the inquiry into a foreign policy or defence decision or action takes place 
in retrospective. Accountability has, of course, also an anticipatory facet and 
could restrain policy or operational options in the future. In a move of precau-
tionary responsiveness,10 the executive could choose to take into consideration 
possible parliamentary objections. Yet, it is far from evident why the indirect 
limitation of the executive’s choice to those options which would stand up to 
parliamentary scrutiny would be negative per se. To the contrary, given (1) the 
increasing internationalization of politically and socially salient topics (including 
security),11 and (2) the wide-ranging (in)direct effects of foreign affairs and 
security decisions on citizens, ‘the democratization of security might even be 
viewed as the culmination of democracy’.12 is democratization would primari-
ly consist of increasing oversight—in contrast to enhancing parliamentary par-
ticipation in decision-making. at is because domaine réservé issues are mostly 
executive—that is non-legislative—in nature.13 e primary function of parlia-
ments is thus to act as a democratic controller of government through discursive 
(inter-)action and not as a (co-)legislator. erefore, the provision of infor-
mation (stage 1 of the accountability process) allowing for scrutiny (stage 2) is 
 
8 On the issue of interlaced policy levels, see Robert D Putnam, ‘Diplomacy and Domestic 
Politics: e Logic of Two-Level Games’ (1988) 42 International Organization 427, 460. 
9 Peters, Wagner and Deitelhoff (n 7) 7. 
10 Formulation inspired by Jelena von Achenbach, ‘Informationsrechte von Bundestagsabgeord-
neten über Rüstungsexporte’ (2015) 70 Juristenzeitung 96, 98. 
11 On this point, see Chapter III.3. 
12 Peters, Wagner and Deitelhoff (n 7) 5–6. 
13 Imposing restrictive measures (sanctions) is an exception in this regard. 
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particular salient when studying political accountability. Hence, the ex post facto 
involvement of parliamentary bodies does not constitute an impediment to 
policy making and implementation in external, security, and defence affairs, but 
constitutes a crucial means to hold executive actors to account for the use of 
their external action powers.14 To the contrary, providing for parliamentary 
scrutiny of external action can be regarded as ‘inherent value’ in a democratic 
society.15 

2. National parliamentary scrutiny at a safe distance 

Bearing in mind that both procedural and substantive concerns voiced against 
political accountability in foreign affairs, security, and defence matters exercised 
through parliamentary participation can be rebutted, the significance of national 
parliaments in the context of EU security and defence are assessed in this sub-
section. At this juncture, it is important to recall that EU security and defence is 
de jure a predominantly intergovernmental policy field—even though a Europe-
anization of (civilian) CSDP has de facto occurred. is implies that representa-
tives taking decisions in the Council formally remain under scrutiny of their 
respective national parliaments,16 even if policy-making has in reality moved 
beyond intergovernmentalism.17 is is why it is crucial to understand the na-
tional institutional and constitutional frameworks within which parliamentary 
scrutiny of European foreign and security affairs unfolds. It is an important 
element to ascertain to which extent the transfer of powers to Brussels has been 
matched with the establishment of appropriate political accountability mecha-
nisms in the given multi-level parliamentary field. 
  

 
14 A similar conclusion on ex post political accountability through parliamentary inquiry is 
reached by Hänggi with regard to the use of force in peace operations. Hans Hänggi, ‘e Use of 
Force Under International Auspices: Parliamentary Accountability and “Democratic Deficits”’ 
in Hans Born and Hans Hänggi (eds), e ‘Double Democratic Deficit’. Parliamentary Accounta-
bility and the Use of Force Under International Auspices (Asghate 2004) 14. 
15 Case C–263/14 European Parliament v Council [2015] EU:C:2015:729, Opinion of AG Kokott 
of 28 October 2015 para 78. 
16 de Baere (n 7) 167; Anna Herranz Surralés, ‘e EU’s Multilevel Parliamentary (Battle)Field: 
Inter-Parliamentary Cooperation and Conflict in Foreign and Security Policy’ (2014) 37 West 
European Politics 957, 966. 
17 Helene Sjursen, ‘Not so Intergovernmental aster All? On Democracy and Integration in 
European Foreign and Security Policy’ (2011) 18 Journal of European Public Policy 1078. 
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e role of national parliaments according to EU law 

Two primary law elements shape the participation of national parliaments in EU 
affairs. First, the Treaty on European Union (TEU) assigns national parliaments 
a prominent position in the Union architecture as they ‘contribute actively to the 
good functioning of the Union’ (Article 12 TEU). e participation of national 
parliaments is programmed by primary law in six instances, namely (a) through 
information-sharing including on drast legislative acts; (b) by ensuring that the 
principle of subsidiarity is respected; (c) by playing an active role in the evalua-
tion mechanisms regarding the Area of Freedom, Security and Justice as well as 
the political monitoring of Europol and Eurojust; (d) by involvement in Treaty 
revision procedures; (e) through the provision of information on accession ap-
plications; and (f) by fostering inter-parliamentary cooperation with the Euro-
pean Parliament.18 is enumeration illustrates that the list of policy issues for 
which national parliaments have information rights and/or a say is long. Yet, it 
also brings to the fore that national parliamentary scrutiny does, despite the 
policy being fundamentally intergovernmental, not extend to EU foreign affairs, 
security, and defence—at least not explicitly. National parliaments might play a 
role here, but then implicitly and indirectly under the headings of subsidiarity 
(and proportionality) or inter-parliamentary cooperation.19 

is, in turn, signifies that parliamentary supervision of the CFSP/CSDP 
takes place according to the constitutional provisions of each Member State. In 
this direction point also the Declarations 13 and 14 concerning the common 
foreign and security policy annexed to the Treaty of Lisbon, both of which stress 
that Treaty law does neither modify existing legal arrangements and responsibili-
ties in the formulation and conduct of national foreign policies, nor prejudice 
the specific character of the security and defence policy of the Member States.20 

e picture is more nuanced when extending the evaluation to the second 
primary law element, namely the provisions of Protocol no. 1 on the role of 

 
18 Art 12(a)–(f) TEU. 
19 Michael Hilger, ‘An Insider’s View. Perspectives for Interparliamentary Cooperation of Euro-
pean Security Policy’ in Dirk Peters, Wolfgang Wagner and Nicole Deitelhoff (eds), e Parlia-
mentary Control of European Security Policy (ARENA 2008) 134; 136. As for subsidiarity, see 
Consolidated Version of the Treaty on European Union (TEU) [2016] OJ C 202/206, Protocol 
no. 2 on the application of the principles of subsidiarity and proportionality. 
20 Consolidated Version of the Treaty on European Union (TEU) [2016] OJ C 202/343, Declara-
tions 13 and 14 concerning the common foreign and security policy. 
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national parliaments in the European Union annexed to the Treaty of Lisbon.21 
e said Protocol reiterates the crucial importance of national parliaments in the 
EU’s architecture, and grants significant information rights concerning legisla-
tive matters, that is primarily (drast) legislative acts.22 Yet, policy issues with 
foreign affairs, security, and defence implications do, in the great majority of 
cases, not involve legislative activity as they are more executive in nature. Proto-
col no. 1 does therefore prima facie not contribute to strengthening the direct 
access to information of national parliaments regarding EU security and defence 
matters. However, Articles 9 and 10 of the said Protocol entail provisions on 
regular parliamentary cooperation. rough an interparliamentary conference, 
the exchange of information and best practices between parliamentary levels is 
to be achieved, also ‘on specific topics, in particular to debate matters of com-
mon foreign and security policy, including the common security and defence 
policy.’ Access to information matters are thus indirectly tackled. Such an inter-
parliamentary conference was indeed established in 2012 to cover both the CFSP 
and the CSDP.23 While these arrangements provide for some information-
sharing and enhanced debate across policy levels, including in the field of EU 
security and defence, they relate to parliamentary actors only and do not extend 
to executive decision-makers. e effects of these arrangements for political 
accountability are discussed in more detail below.24 

Accountability patchwork across Member States 

Given the comparatively little direct involvement EU primary law ascribes to 
national parliaments in EU security and defence matters, it is important to un-
derstand the national legal frameworks regulating the role of national parlia-
ments in the oversight of EU security and defence in general. ese national 
frameworks are almost as numerous as they are diverse. erefore, ‘there is no 
standard way in which member state parliaments are engaged in European secu-
rity affairs and no guarantee that national parliaments are involved at all.’25 As 
undertaking an exhaustive comparative study on the diversity—not to say dis-
parity—in law and practice across Member States would go beyond the scope of 

 
21 Consolidated Version of the Treaty on European Union (TEU) [2016] OJ C 202/203, Protocol 
no. 1 on the role of national parliaments in the European Union. 
22 Title I (Information for national parliaments ) ibid. 
23 Known as the Inter-Parliamentary Conference for the Common Foreign and Security Policy 
(CFSP) and the Common Security and Defence Policy (CSDP). 
24 See Chapter V.4. 
25 Peters, Wagner and Deitelhoff (n 7) 11. 



National parliamentary scrutiny at a safe distance 151 

 
the present Chapter, the following analysis partly draws on empirical insights 
offered by several comparative studies dealing with parliamentary oversight of 
EU security and defence at both EU and the national level.26 Each of these stud-
ies is based on a detailed set of responses to wide-ranging questionnaires and in-
depth country case studies. In addition, a range of semi-structured interviews 
conducted in the context of this study offer supporting empirical material. 

What the aforementioned comparative studies illustrate is that the broad 
spectrum of diverging national legal frameworks and practices regarding the 
involvement of national parliaments in EU security and defence can be subdi-
vided into four categories.27 ese four categories, which also deal with ex ante 
parliamentary consultation and approval, offer valuable insights as to the broad-
er framework within which parliamentary participation in EU security and 
defence matters unfolds. 

e first category entails Member States (e.g. Finland, Luxembourg, and 
Sweden) whose national parliaments have to authorize their government to take 
a Council decision in favour of launching an EU civilian or military crisis man-
agement mission. To the second category belong those countries in which the 
national parliament has to authorize the deployment of troops. is constella-
tion can, for instance, be found in Austria, Ireland, and e Netherlands for all 
sorts of EU security and defence activities, and in Cyprus, Estonia, Germany, 
and Spain for military deployments only.28 e third category encompasses 
Member States in which legal provisions and/or practice assign national MPs a 
consultative and debating role regarding EU security and defence. In lack of 
parliamentary approval, the respective governments can still proceed with decid-
ing the launch of a civilian mission or military operation and deploy personnel 
as it is not bound by the consultative parliamentary decision. is is the case, 
inter alia, in Belgium, France, Poland, Portugal, and the UK. Lastly, in a handful 
of Member States, policy-making and decision-making matters pertaining to 

 
26 Hans Born and others, ‘Parliamentary Oversight of Civilian and Military ESDP Missions: e 
European and National Levels’, Study PE 348.610 (European Parliament 2007); Dirk Peters, 
Wolfgang Wagner and Nicole Deitelhoff (eds), ‘e Parliamentary Control of European Security 
Policy’, RECON report No. 6 (ARENA 2008); Ariella Huff, ‘Executive Privilege Reaffirmed? 
Parliamentary Scrutiny of the CFSP and CSDP’ (2015) 38 West European Politics 396. 
27 For more details, see Born and others (n 26) 51–51; Anghel and others (n 3) 72–75; Peters, 
Wagner and Deitelhoff (n 7) 11–12; Hans Born and Hans Hänggi, ‘e Use of Force under 
International Auspices: Strengthening Parliamentary Accountability’, DCAF Policy Paper No 7 
(Geneva Centre for the Democratic Control of Armed Forces (DCAF) 2005) 8. 
28 e German framework for parliamentary involvement (including required parliamentary 
consent for deployment) will be discussed in more detail in the next subsection. 
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European security and defences issues are excluded from parliamentary scrutiny. 
Under this category fall, for example, Bulgaria, Greece, and Romania, where 
neither military operations nor civilian missions are subject to parliamentary 
scrutiny. 

 
 

Role in EU security 
and defence 

Examples of 
Member States 

Level of 
involvement 

Category 1 

Ex ante approval of a 
Council decision to 
launch both civilian 
and military CSDP 
activities 

Finland, Luxembourg,  
Sweden 

High—allows for ex 
ante decisional 
control of the 
executive 

Category 2 
Ex ante approval of 

deployment 

Both military and civilian 
deployments: Austria,  
Ireland, Italy, Latvia,  
e Netherlands 

 
Military deployments only: 

Cyprus, Estonia, Germany, 
Spain 

Relatively high—
programmes in-
volvement once 
operational action 
has been decided 
by the executive 

Category 3 
Consultative and 

debating role 
Belgium, France, Poland, 

Portugal, UK 

Low—executive not 
bound to act in 
accordance with 
parliamentary 
vote 

Category 4 
Exclusion of 

parliamentary 
scrutiny 

Bulgaria, Greece, Romania 
Inexistent—MPs are 

not in the loop 

    

Table 5. Involvement of national parliaments in EU security and defence29 

EU civilian crisis management: a parliamentary blind spot 

It can be inferred from the above typology that limited parliamentary scrutiny of 
EU security and defence is a common feature across many Member States (in-
dicative hereof are categories 3 through 4, and to a lesser degree category 2).30 
is is particularly true as regards EU civilian missions. I put forward that this 

 
29 Adapted from Anghel and others (n 3) 72–73; Born and others (n 26) 51–52. 
30 Born and Hänggi (n 27) 18. 
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low level of parliamentary oversight is connected to four factors,31 all of which 
impact on both accountability for information and accountability for conduct. 

First, many national parliaments have only reduced formal powers when it 
comes to supervising civilian CSDP activities.32 National parliaments are, gener-
ally, not too closely associated with EU security and defence, and if they are, 
their oversight mainly covers military matters. More precisely, while the de-
ployment of troops is subject to an array of ex ante and ex post overview re-
gimes, parliamentary consent is generally not required for the dispatch of (se-
conded) civilian experts and/or mandate prolongations. Concretely, ex ante 
parliamentary decisions on EU civilian crisis management activities are required 
and binding only in Austria, Finland, Ireland, Italy, Latvia, Luxembourg, the 
Netherlands, and Sweden.33 Hence, only eight out of twenty-eight Member States 
have a framework in place which allows their respective national parliament to 
formally have a say on the launch of a civilian mission. ese reduced formal 
powers lessen parliaments’ capacity to effectively influence or sanction the con-
duct of executive actors, and therefore constitute an important weakness with 
regard to accountability for conduct (Ac). 

e second aspect pertains to information circuits across policy levels and 
policy fields, leaving national parliamentarians osten out of the loop. e intensity 
of parliamentary scrutiny depends to a large extent on the access to timely and 
accurate information, an issue which is challenging in the two-level environment 
of civilian crisis management.34 As touched upon earlier, national parliaments 
have not only to follow a range of dossiers and oversee numerous decisions 
taken by their own executive in the context of the CFSP/CSDP, but they poten-
tially also have to scrutinize the conduct of twenty-seven more governments as 
decisions rest upon unanimity. is is a truly Herculean task, especially as na-
tional parliaments rarely have direct access to information on salient EU security 
and defence issues, and therefore rely on their governments to receive pertinent 
information.35 Yet, many Member State governments are not well disposed to 

 
31 Other authors unfold their analysis along three criteria, namely authority, ability, and atti-
tude. A definition of the triad can be found in Hänggi (n 14) 11–15. 
32 Hänggi deals with the issue under the heading of ‘authority’. ibid 12–14. 
33 e launch of EU civilian missions used to be subject to parliamentary scrutiny in the Czech 
Republic and Romania, too, but the legal framework in these countries was amended to exclude 
national MPs from oversight. Anghel and others (n 3) 56. 
34 de Baere (n 7) 167–168; Hänggi (n 14) 14. 
35 Catriona Gourlay, ‘Parliamentary Accountability and ESDP: e National and the European 
Level’ in Hans Born and Hans Hänggi (eds), e ‘Double Democratic Deficit’. Parliamentary 
Accountability and the Use of Force Under International Auspices (Asghate 2004) 185. 
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share classified information with national parliamentarians.36 As a result, there 
are significant informational bottlenecks on both strategic and operational as-
pects between executive decision-makers and information-holders (actors), on 
the one hand, and legislative accountability-demanders and information-
recipients (fora), on the other hand.37 

Generally, information on drast legislative acts has to be forwarded to na-
tional parliaments, which then have eight weeks for scrutiny.38 But legislative acts 
are precluded under the CFSP/CSDP (Article 31(1) TEU).39 Hence, national 
parliaments do under EU law not need to be informed in due time and with 
prescribed consultation periods of decisions relating to the CFSP/CSDP. ey 
only receive such information if the constitutional provisions of the Member 
State provide otherwise. In most European jurisdictions, however, such provi-
sions do not exist so that the rule is that little (or no) information is shared by 
executive actors with the respective MPs. is, in turn, is a major stumbling 
block for accountability for information (Ai) at the national level in the context 
of EU civilian missions as it seriously endangers the accountability-process to be 
kicked off (stage 1 being the provision of information). 

is structural shortage of information is further aggravated by the decision-
making modes and procedures at EU level. On the one hand, formal CFSP deci-
sions—that is decisions in the primary law sense—are adopted on the basis of 
unanimity (Article 31(1) TEU). How can national parliaments identify the posi-
tion of their own government in such a setting and pin down national decision-
makers—especially if decision-makers, acting as information gate-keepers, are 
reluctant to share information on negotiations and voting behaviour?40 Because 
of the specific rules and procedures at work, decision-making in EU security and 
defence remains opaque.41 In addition, when information is transmitted from 

 
36 Giovanna Bono, ‘Challenges of Democratic Oversight of EU Security Policies’ (2006) 15 
European Security 431, 443–444; Guri Rosén, ‘EU Confidential: e European Parliament’s 
Involvement in EU Security and Defence Policy’ (2015) 53 Journal of Common Market Studies 
383, 383; 389. 
37 Peters, Wagner and Deitelhoff (n 7) 13. 
38 Art 2 and 4 Protocol no. 1 on the role of national parliaments in the European Union (n 21). 
39 In addition, in the event that an international agreement exclusively relating to the 
CSFP/CSDP is concluded by the Council, this agreement is not subject to parliamentary con-
sent at the European level (Article 218(6) TFEU). Even if the European Parliament has to be 
immediately and fully informed about the ongoing procedure in such a case (Article 218(10) 
TFEU), there is an information bottleneck for national parliaments. On this issue, see Chapter 
VI.3. 
40 de Baere (n 7) 168; Peters, Wagner and Deitelhoff (n 7) 13. 
41 On the combined effect of unanimity and flexibility, see Bono (n 36) 442. 
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the executive to the legislative, this osten happens at a very late stage, so that MPs 
face an irreversible fait accompli.42 

On the other hand, most policy issues are prepared, and their implementa-
tion administered by the Brussels-based crisis management bureaucracy. is 
bureaucracy, however, operates below the threshold of formality and visibility. 
at is largely because derivative CFSP decisions emanating from crisis man-
agement structures, many of whom belong to the EEAS, are not formal and thus 
not published, and can therefore hardly be scrutinized by national parliaments.43 
Indeed, the shortage of information is intensified by the fact that many decisions 
tied to deployment and implementation regarding EU civilian crisis manage-
ment are mostly taken at a comparatively low executive level—lower than for 
military questions— and ‘with no obligation to report the decision to parlia-
ment.’44 While national MPs have in some countries the possibility to visit de-
ployed personnel, this information channel cannot make up for otherwise weak 
information-sharing. e aforementioned information asymmetry between exec-
utive and legislative actors is therefore particularly significant in the context of 
civilian missions.45 ese framework conditions are not conducive to endowing 
national parliaments with strong inquisitive powers. Deirdre Curtin therefore 
writes that ‘unilateral control over information and decision-making at the ex-
pense of parliaments’46 is a core feature of the CFSP. e prospect of accountabil-
ity both for information (Ai) and for conduct (Ac) through parliamentary scruti-
ny at Member State level is therefore considerably attenuated. 

e third crucial factor for political accountability is related to the division of 
labour within national parliaments, an element which ties in with the available 
(administrative) resources.47 In numerous Member States, several parliamentary 
committees are in charge of overseeing EU missions and operations. e list of 
committees potentially involved in scrutinizing EU security and defence is long: 
it starts with foreign affairs, continues with EU affairs, defence, includes interior, 
development aid, budget, and ends with human rights.48 is panoply of poten-
tial accountability-demanders with overlapping mandates, coupled with the 

 
42 ibid 441; Anghel and others (n 3) 58; Huff (n 4) 15. 
43 Huff (n 4) 5–8. 
44 Born and others (n 26) 28. 
45 ibid 25; 28; Huff (n 4) 5–6; 15; Anghel and others (n 3) 52. 
46 Deirdre Curtin, ‘Challenging the Executive Dominance in European Democracy’ (2014) 77 
e Modern Law Review 1, 2. 
47 On the importance of a parliament’s ability to scrutinize, see Hänggi (n 14) 14–15. 
48 Anghel and others (n 3) 60; Born and others (n 26) 28; 67-68. 
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generally low working pace of committee structures, is said to dissipate aware-
ness on CSDP matters.49 Rather unsurprising then, scrutiny processes regarding 
EU security and defence matters are most effective when oversight is jointly 
undertaken by and/or coordinated between the involved committees.50 In the 
absence of mainstreamed oversight and bundled administrative resources, how-
ever, the dédoublement fonctionnel at best results in eclectic demands for ac-
countability and, in the worst case, paralyses political accountability regarding 
EU security and defence in general. Moreover, civilian missions are osten part of 
the ‘interior policies’ portfolio because of their mandate (e.g. rule of law pro-
grammes, civil-military capacity building) and staffing (e.g. police experts, judg-
es, customs officers). Information-sharing between actors in charge of external 
policies and those dedicated to internal policies is osten difficult. is is an im-
pediment both to accountability for information (Ai) and accountability for 
conduct (Ac) as many resources are needed for information processing and 
coordination. In other words, the political accountability mechanism at Member 
State level mostly begins to falter between phase 1—the provision of infor-
mation—and phase 2—scrutiny—leaving the actor without sanctions—phase 
3—and the forum thus without accountability teeth. 

is, in turn, is related to yet another factor impacting on political accounta-
bility exercised through parliamentary overview, namely political will.51 It is true 
that civilian crisis management activities carry generally less political weight and 
receive far less media coverage than military operations even though EU civilian 
missions outnumber military operations. e political salience of troop deploy-
ments is, indeed, higher in most countries than the dispatch of a group of po-
licemen, lawyers, or customs officers.52 Parliamentary control in this field de-
mands much ‘input’ in terms of time and resources, but offers little ‘output’ as it 
attracts little political attention. Accordingly, the political will to scrutinize EU 
civilian crisis management is low. is leads to a situation in which civilian ac-
tivities undertaken by the EU remain largely unknown to many national politi-
cians and to the average voter, too.53 e low level of political interest generates 

 
49 Born and others (n 26) 28; Huff (n 26) 404. 
50 Huff (n 26) 402–405. 
51 On the importance of political will, or ‘attitude’, see Hänggi (n 14) 15. 
52 Huff (n 26) 406; 408-409. 
53 Interestingly, academic studies reverberate this situation: they mostly deal with parliamentary 
involvement regarding military operations (and neglect civilian crisis management). See, inter 
alia, Christian Mölling and Alicia von Voss, ‘e Role of EU National Parliaments in Defence 
Affairs. A Comparison of Decision-Making Powers across Europe Concerning International 
Troop Deployments and Procurement Processes’, SWP Working Paper FG03-WP No 01 (Stistung 
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negligible demands on the national plane regarding accountability for infor-
mation (Ai) and, as a consequences of information shortage, even less demands 
concerning accountability for conduct (Ac), i.e. decision-making. A noteworthy 
deliberative exception in this regard is the European Scrutiny Committee of the 
UK House of Commons. e said committee is very perseverant in asking the 
UK government for account for EU civilian missions. Indicative of this parlia-
mentary tenacity is the corruption case concerning EULEX Kosovo, which be-
came public in 2014. e European Scrutiny Committee has repeatedly request-
ed government bodies to provide information and explanations as to the past 
and current situation, and has made critical remarks as to the internal investiga-
tion and review process instigated by the EEAS.54 is has helped to increase 
accountability for information (Ai) of UK government bodies. 

e combination of the four aforementioned factors—reduced formal pow-
ers, the shortage of information, the at times problematic division of labour, and 
the lack of political will—leads to a situation in which EU civilian missions fly 
under the radar of most of the national parliaments. Across Member States there 
is, with some exceptions, only little accountability for information (Ai) and even 
less accountability for conduct (Ac). For both types of accountability, the three-
stage process resembles an inversed pyramid: there is little information (stage 1), 
even less dialectic interaction (stage 2), and almost no sanctioning mechanism 

 
Wissenschast und Politik 2015); Sandra Dietrich, Hartwig Hummel and Stefan Marschall, 
‘Parliamentary War Powers: A Survey of 25 European Parliaments’, DCAF Occasional Paper No 
21 (Geneva Centre for the Democratic Control of Armed Forces (DCAF) 2007); Wolfgang 
Wagner, ‘Parliamentary Control of Military Missions: Accounting for Pluralism’, DCAF Occa-
sional Paper No 12 (Geneva Centre for the Democratic Control of Armed Forces (DCAF) 2006); 
Hans Born and Hans Hänggi (eds), e Use of Force Under International Auspices: Parliamen-
tary Accountability and ‘Democratic Deficits’ (Asghate 2004); Assembly of Western European 
Union, ‘National parliamentary scrutiny of intervention abroad by armed forces engaged in 
international missions: the current position in law’, Document A/1762 (2001) 2001 22. 
54 Exemplary of the perseverance of the European Scrutiny Committee in the allegations of 
corruption concerning EULEX Kosovo is a series of reports issues on the matter. See, for in-
stance, some of the reports from 2014 to 2015: House of Commons, European Scrutiny Com-
mittee, ‘Common Security and Defence Policy: EULEX Kosovo: allegations of corruption’, 
Twentieth report HC 219-xix (2014–15), chapter 16 (19 November 2015); House of Commons, 
European Scrutiny Committee, ‘Common Security and Defence Policy: EULEX Kosovo: allega-
tions of corruption’, First report HC 342-i (2015–16), chapter 29 (21 July 2015); House of 
Commons, European Scrutiny Committee, ‘Common Security and Defence Policy: EULEX 
Kosovo: allegations of corruption’, irty-seventh report HC 219-xxxvi (2014–15), chapter 28 
(18 March 2015); House of Commons, European Scrutiny Committee, ‘Common Security and 
Defence Policy: EULEX Kosovo: allegations of corruption’, Twenty-fisth report HC 219-xxiv 
(2014–15), chapter 14 (10 December 2014). 
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neither for lacking information nor for misconduct (stage 3). As a result, ac-
countability is thinned out with every stage of the process. 

e following detailed comparison regarding parliamentary scrutiny of EU 
civilian missions on both sides of the Rhine underlines precisely this: a consider-
able parliamentary weakness persists at the national level regarding EU security 
and defence, especially civilian crisis management.55 Yet, civilian crisis manage-
ment missions are mostly mandated with wide-ranging tasks and responsibilities 
in the field of public governance and, moreover, increasingly contain a military 
component (hybrid missions). 

 

France Germany 

  

Formal powers 
With the 2008 constitutional amendment, the 
French government has to inform parliament 
about its decision to deploy armed forces 
(forces armées) abroad, at the latest three days 
aster the beginning of the intervention.56 If the 
intervention lasts longer than four months, the 
new stipulations envisage that government has 
to seek for parliamentary authorization to 
prolong the intervention.57 While, in theory, 
the French Sénat (upper chamber of the 
French parliament) counts civilian dispatches, 
such as police missions or support missions, 
amongst those deployments constitutionally 
subject to ex post parliamentary control,58 its 
interest in EU civilian missions seems margin-
al in practice—and the same holds for the 

Compared to the considerable powers the 
Bundestag, the lower chamber of the German 
parliament, enjoys regarding military de-
ployments,59 both its ex ante and ex post 
involvement in EU civilian missions is weak. 
Parliamentary approval is stricto sensu only 
necessary when ‘armed personnel’ is de-
ployed.60 e powers of the German parlia-
ments are further reduced by federal struc-
tures. Parliamentarians must be informed by 
the executive of its intention to dispatch 
federal police officers, and can request the 
termination of the deployment.61 Yet, many 
civilians deployed in the context of EU 
civilian missions are no members of the 
federal police, but belong to police services 

 
55 Anghel and others (n 3) 75. 
56 Art 35, second paragraph, Constitution du 4 octobre 1958. 
57 Art 35, third paragraph, ibid. 
58 Jacques Gautier and others, ‘Interventions extérieures de la France: renforcer l’efficacité 
militaire par une approche globale coordonnée’, Rapport d’information n°794 (2016) 240. 
59 See, in particular, Art 3(2) Gesetz über die parlamentarische Beteiligung bei der Entschei-
dung über den Einsatz bewaffneter Streitkräste im Ausland (ParlBG). 
60 Art 2(1) ibid. So far, German MPs have, however, given their approval to all EU missions 
involving military personnel, even for EU training missions. Currently, the German armed 
forces (Bundeswehr) participate in two EU-led training missions in Mali and Somalia. e 
initial mandates, including deployments, have been approved by the Bundestag respectively in 
2013 and 2014. 
61 Art 8(1) Gesetz über die Bundespolizei (BPoIG). 
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Assemblée Nationale (lower chamber of the 
French parliament)). 

of the federal States (Länder), which are 
under the legislative control of the respective 
regional parliaments. Oversight powers are 
thus split—to the detriment of the federal 
parliament. e two parliamentary levels do 
not engage in cooperative scrutiny. 
 

Information-sharing 
In France, the executive is under the obligation 
to submit to the committees in charge of 
European affairs of both parliamentary cham-
bers—Sénat and Assemblée Nationale—all EU 
acts (including non-legislative acts under the 
CFSP/CSDP) transferred to the Council to 
receive ex ante clearing of political docu-
ments.62 Even if this procedural obligation of 
ex ante clearing is in practice not applied to 
CSDP activities,63 it provides the two afore-
mentioned committees in principle with 
timely information on planned and ongoing 
activities. In spite of these arrangements, 
parliamentary scrutiny of civilian missions is 
primarily confined to budget questions,64 even 
though French MPs are entitled to visit de-
ployed personnel. 

e federal executive has to inform the 
Bundestag comprehensively, continuously, 
and at the earliest possible moment on the 
CFSP/CSDP by transmitting, in principle in 
written form, an overview of tabled acts, 
including an evaluation of future steps.65 In 
addition, the government has to orally 
inform MPs on all relevant developments 
and meetings pertaining to the CFSP/ 
CSDP.66 In practice, however, the German 
government applies a restrictive interpreta-
tion of this information obligation. As a 
result, the federal parliamentary committee 
primarily in charge of overseeing EU civilian 
missions—the Interior Committee—is not 
systematically informed by the Ministry of 
the Interior on the state of affairs; hence, the 
flow of information relies on the initiative 
taken by individual MPs.67 e situation is 
similar with regard to the Committee for 
Foreign Affairs. Members of the Bundestag 
can visit deployed personnel, but this infor-
mation channel cannot make up for other-
wise weak information-sharing. 

  

 
62 Art 88-4 Constitution du 4 octobre 1958 (n 56). 
63 Born and others (n 26) 30. 
64 Gautier and others (n 58) 238; Anghel and others (n 3) 62. 
65 Art 7(1) Gesetz über die Zusammenarbeit von Bundesregierung und Deutschem Bundestag 
in Angelegenheiten der Europäischen Union (EUZBBG); Unterrichtung durch die Kommission 
zur Überprüfung und Sicherung der Parlamentsrechte bei der Mandatierung von Auslandsein-
sätzen der Bundeswehr. Abschlussbericht der Kommission, Deutscher Bundestag, Drucksache 
18/5000 (16.6.2015) 56, 45–46. 
66 Art 7(3)–(4) EUZBBG (n 65). 
67 Anghel and others (n 3) 65. 
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Political context 
Considering the traditionally long list of 
military operations deployed simultaneously 
by the French Republic, including under the 
CSDP framework, the parliamentary deference 
or negligence towards civilian aspects might be 
understandable in practice, even though not 
desirable in theory. 

is situation is not helped by the fact that 
the German government judges superfluous 
parliamentary participation in this field 
which it considers to be executive business. 

Findings 
  

On both sides of the Rhine, the setting in place is not prone to foster accountabil-
ity for conduct (Ac) as parliaments are lest with little sanctioning powers. In ad-
dition, these two examples illustrate is that there is generally little accountability 
for information (Ai) at the national level, because of the lack or circumvention of 
rules providing for the implication of national parliamentarians, diminishing the 
inquisitive powers of the fora. 

  

Table 6. Parliamentary scrutiny of civilian CSDP in France and Germany 

e above comparison, which is exemplary of the situation in most Member 
States, highlights the importance of the scrutiny by the EP to counterbalance the 
low level of national parliamentary oversight of EU civilian crisis management. 
Indeed, the low level of parliamentary involvement in (civilian) CSDP matters is 
at odds with the intergovernmental blueprint of the policy, privileging national 
accountability channels—also in the parliamentary realm. As a result of relative-
ly weak formal powers of national parliaments, the structural shortage of infor-
mation (provision) in CFSP/CSDP matters, problematic resource allocation 
within parliaments, and little political will of MPs, we are lest with both de jure 
and de facto weak accountability for information and accountability for conduct 
at the national level. In the light of this, it is not astonishing that Geert de Baere 
concluded that, ‘parliamentary control by Member States parliaments is a neces-
sary complement to scrutiny by the European Parliament, [but] it cannot be a 
replacement.’68 
  

 
68 de Baere (n 7) 169. 
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3. e European Parliament: an upgraded accountability forum 

In line with the Member States’ preference for an intergovernmental institutional 
and procedural framework regarding the CFSP/CSDP, Treaty law lays down a 
low-profile involvement of the European Parliament. e institution is refer-
enced twice in the chapter on foreign and security policy (Title V, Chapter 1), 
while no explicit mention of it is made in the chapter on security and defence 
(Title V, Chapter 2). e ‘specific role’ of the European Parliament in this policy 
field (Article 24(1) TEU) is defined in Article 36 TEU, which reads as follows: 

e High Representative of the Union for Foreign Affairs and Se-
curity Policy shall regularly consult the European Parliament on 
the main aspects and the basic choices of the common foreign and 
security policy and the common security and defence policy and 
inform it of how those policies evolve. He shall ensure that the 
views of the European Parliament are duly taken into considera-
tion. Special representatives may be involved in briefing the Euro-
pean Parliament. 

e European Parliament may address questions or make rec-
ommendations to the Council or the High Representative. Twice a 
year it shall hold a debate on progress in implementing the com-
mon foreign and security policy, including the common security 
and defence policy. 

e above Treaty provision assigns the European Parliament relatively little 
consultation and information rights and thereby, formally, bestows the institu-
tion with a modest and primarily passive role in the area of the CFSP and the 
CSDP. is is also echoed in Declarations 14 concerning the common foreign 
and security policy, annexed to the Treaty of Lisbon, stressing that ‘the provi-
sions covering the Common Foreign and Security Policy do not […] increase the 
role of the European Parliament.’69 
  

 
69 Declarations 13 and 14 concerning the common foreign and security policy (n 20). 
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Marginalization of parliamentary scrutiny 

e marginalization of supranational parliamentary scrutiny follows the tradi-
tional allocation of powers in this area at the European level.70 When foreign 
policy was first codified at the European level in 1986, Article 30(4) of the Single 
European Act stipulated that the European Parliament was to be closely associat-
ed with the European Political Cooperation and had to be kept informed about 
foreign policy discussions taking place. e Treaty of Maastricht (1992) 
modified the wording which, then, was to remain unaltered until the latest Trea-
ty revision: the article at stake laid down that the EP had to be consulted and kept 
regularly informed about the development of the Union’s foreign policy.71 Yet, 
despite the modified wording, the obligations incumbent on other actors (e.g. 
the Council and the Commission, and later the High Representative) remained 
vague in terms of substance, procedure, and timing.72 In practice, this resulted in 
many informational bottlenecks—a situation which could partly been remedied 
with the creation of the post of the High Representative in 1999.73 Only in the 
latest Treaty revision (which entered into force in 2009), the frequency of annual 
parliamentary debates on CFSP/CSDP matters was increased from one to two. 

But even though the European Parliament has been given slightly more in-
formation, debating, and consultation rights over time, it enjoys a much less 
comfortable position than in other EU polices bearing an external dimension.74 
Essential in this regard is that, according to past and current Treaty provisions, 
information flows from different institutions, above all the High Representative, 
to the European Parliament: it is consulted on main aspects and basic choices of 
the CFSP and the CSDP, and is informed on how they evolve, notably through 
an annual report from the Council. e EP has, however, no meaningful instru-
ments at its disposal to influence or alter this one-way communication channel. 
In addition to the Members of the European Parliament (MEPs) being infor-
mation recipients (not inquirers) primary law stipulates that MEPs have to be 

 
70 For an overview of the development of supranational parliamentary scrutiny regarding 
European foreign affairs issues, see Ramses A Wessels, ‘Good Governance and EU Foreign, 
Security and Defence Policy’ in Deirdre M Curtin and Ramses A Wessels (eds), Good Govern-
ance and the European Union: Reflection on Concepts, Institutions and Substance (Intersentia 
2005) 217–219. 
71 Art J.7 TEU (Maastricht); Art 21 TEU (Amsterdam); Art 21 TEU (Nice). 
72 Wessels (n 70) 219; de Baere (n 7) 161; Peters, Wagner and Deitelhoff (n 7) 79.is observa-
tion, which was made with regard to a prior Treaty version, is still valid. 
73 Wessels (n 70) 221. 
74 Huff (n 4) 12–13. 
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informed about general policy trends only—main aspects and basic choices—
without, however, being able to scrutinize individual decisions or actions. It has 
been noticed that this situation grants the European Parliament even less infor-
mation and consultation rights than under the consultation procedure,75 which 
offers the institution the lowest level of involvement in supranational European 
decision-making.76 What is more, the main decision-makers, namely the Euro-
pean Council and the Council, and, by extension, the Political and Security 
Committee, remain unaccountable to the European Parliament even if MEPs can 
ask questions or make recommendations to the Council (or the High Repre-
sentative). All of the above elements lead to the conclusion that the CFSP and, by 
extension, the CSDP look like a ‘parliamentary vacuum’77 compared to other 
external policies of the Union when limiting one’s assessment to primary law. 

is parliamentary vacuum is worsened by another distinctive normative 
feature, namely the preclusion of legislative acts in the CFSP. Both Article 24(1) 
TEU and Article 31(1) TEU stipulate that under the CFSP ‘[t]he adoption of 
legislative acts shall be excluded.’ e CFSP decision-making procedure is nei-
ther following the ordinary legislative procedure (the former co-decision proce-
dure), which ‘consists in the joint adoption by the European Parliament and the 
Council of a regulation, directive or decision on a proposal from the Commis-
sion’ (Article 289(1) TFEU), nor the special legislative procedure (Article 289(2) 
TFEU).78 is particular status is corroborated by the fact that legal acts adopted 
by either legislative procedure (ordinary or special) constitute legislative acts,79 
which are, though, precluded in the area of foreign policy, security, and defence. 

ese Treaty provisions on the preclusion of legislative acts in the area of 
the CFSP can be understood as a relic of the aborted Treaty Establishing a Con-
stitution for Europe, which differentiated between legislative acts and non-

 
75 Thym (n 7) 112–113. 
76 e consultation procedure falls under the category of the special legislative procedures set out 
in Article 289(2) TFEU. In the event of a consultation procedure, the Council—the sole legisla-
tor in practice—is not legally obliged to take into account (but must await) the opinion voiced 
by the European Parliament, which may approve, reject, or propose amendments to a legislative 
proposal. 
77 ym (n 7) 110, 111. 
78 Art 289 (2) TFEU stipulates that ‘[i]n the specific cases provided for by the Treaties, the 
adoption of a regulation, directive or decision by the European Parliament with the participa-
tion of the Council, or by the latter with the participation of the European Parliament, shall 
constitute a special legislative procedure.’ 
79 Art 289(3) TFEU. 
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legislative acts.80 e determining factor for acts to fall into the former or latter 
category was primarily the procedure employed to adopt the act, not its sub-
stance.81 In other words, acts adopted with the participation of the European 
Parliament and the Council were qualified as legislative acts as they satisfied the 
democratic standards of representation, whereas non-legislative acts did not.82 
As a general rule, legislative acts were subject to the ordinary legislative proce-
dure (formerly co-decision).83 Non-legislative acts, on the contrary, would follow 
a procedure without parliamentary participation.84 According to this typology, 
the acts which could be adopted under the CFSP/CSDP were European deci-
sions,85 that is to say non-legislative acts binding in their entirety.86 Even though 
this differentiation between legislative and non-legislative acts has not made its 
way into the Treaty of Lisbon, the idea of a ‘legislative’ procedure requiring par-
liamentary involvement has been maintained. And as general normative action 
is excluded from the policy at stake,87 no legislative acts can be adopted in the 
context of the CFSP, where the role of the European Parliament is de jure re-
duced to the role of an informed spectator.88 

is legal construction is, however, somewhat paradoxical. At first sight, 
one might think that the approach favouring procedure over substance leads to a 
reduced margin of executive manoeuvre in the field of the CFSP, notably because 
policy-makers cannot take normative action. However, this conclusion is mis-
leading. Foreign policy is, per definition, more executive than legislative; the 

 
80 Art I-34; Art I-35. 
81 Alexander Türk, ‘e Concept of the “Legislative” Act in the Constitutional Treaty’ (2005) 6 
German Law Journal 1554, 1557. 
82 e Final Report of Working Group IX on Simplification of 29 November 2002 outlines (on 
page 2) that ‘[t]he democratic legitimacy of the Union is founded on its States and peoples, and 
consequently an act of a legislative nature must always come from the bodies which represent 
those States and peoples, namely the Council and the Parliament. Procedures must therefore be 
reviewed to ensure that they respect this simple principle: acts which have the same nature and 
the same legal effect must be produced by the same democratic procedure.’ Final Report of 
Working Group IX on Simplification of 29 November 2002, CONV 424/02. 
83 Art I-34 (1–3). 
84 Non-legislative acts entailed European regulations, European decisions, recommendations and 
opinions. 
85 Art I-40 (3); Art I-40 (6–7); Art I-41 (4). 
86 Art I-33. 
87 Piet Eeckhout, ‘e EU’s Common Foreign and Security Policy Aster Lisbon: From Pillar Talk 
to Constitutionalism’ in Andrea Biondi, Piet Eeckhout and Stefanie Ripley (eds), EU Law Aster 
Lisbon (Oxford University Press 2012) 279–284.  
88 Art 36 TEU. 
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adoption of legislative acts is thus the exception and not the rule. Preventing this 
exception from happening on the grounds of procedural considerations is there-
fore somewhat tautological. In theory, the participation of the European Parlia-
ment is to ensure that democratic standards of representation are upheld, and 
where the standard is not met, legislative activity is precluded. But as legislative 
activity is generally low in foreign and security policy, the emphasis on proce-
dure—instead of substance—in practice excludes the European Parliament from 
overseeing mostly non-legislative activities tout court. 

What do these de jure arrangements imply for political accountability? 
First, the primary institutional interface for the European Parliament in the field 
of foreign policy is the High Representative, and so political accountability is 
diverted: while decision-makers remain out of parliamentary reach, accountabil-
ity is channelled through the High Representative, a person in charge of imple-
mentation or, for crisis management, of representation. Secondly, the framework 
for parliamentary involvement set out by the Treaty of Lisbon is at odds with the 
three-stage accountability model used in this study. e little political accounta-
bility exercised by the European Parliament provided for by Treaty law already 
fails at the very first stage, namely the provision of information. Even though 
primary rules prescribe that the EP ought to receive some information, the qual-
ity and quantity of the information to be provided does not allow the MEPs to 
kick off the accountability mechanism; the informational threshold is therefore 
not reached. In addition, there is only little room for scrutiny (stage 2) without 
mentioning the absence of formal sanctioning mechanisms (stage 3) in Treaty 
law. Also, the procedure-oriented approach to the (non-)involvement of the EP 
eventually undermines democratic representation. In the end, the framework set 
out by primary law, excluding the European Parliament from CFSP/CSDP, con-
siderably hampers accountability for information (Ai) and equally impedes ac-
countability for conduct (Ac). 

Four successful strategies for increasing accountability 

Yet, the European Parliament—i.e. the Committee on Foreign Affairs (AFET) 
and its sub-committee on Security and Defence (SEDE)89—has managed to 
extend its restricted role as an accountability forum in CFSP/CSDP matters 
programmed by the Treaty drasters. As the following analysis illustrates, the EP 

 
89 e AFET Committee, named aster the acronym of its French title ‘Affaires étrangères’, has 
two sub-committees: ‘Human Rights’ (DROI) and ‘Security and Defence’ (SEDE). 
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did so by using some ‘backdoors’: by means of interinstitutional agreements,90 
litigation at the Court of Justice of the European Union (CJEU), and through 
intra-institutional practice as well as day-to-day inter-institutional routine the 
EP has extended its initially granted information and consultation rights outside 
the formal procedures of Treaty revision. 

Using the power of the purse 

e first vector to enhanced parliamentary involvement in CFSP/CSDP matters 
constitute(d) budgetary procedures, in which the European Parliament plays a 
role. is is somewhat paradoxical as parliamentary control by the European 
Parliament over expenses arising from CFSP actions had initially not been con-
sidered an option by the Treaty drasters as it implied the incursion of suprana-
tional policy-making modes and actors into a vigorously shielded intergovern-
mental policy field.91 But both de jure and de facto aspects eventually opened a 
small backdoor for increased parliamentary involvement—and the European 
Parliament gladly seized the opportunity to engage in a protracted, but lastly 
successful struggle with the aim of gaining and then expanding its ‘power of the 
purse’ concerning the CFSP/CSDP.92 

e bone of contention was a ‘constitutional oddity’93 introduced by the 
Treaty of Maastricht (1992), according to which, in parallel to individual contri-
butions by Member States, funds of the European Community could be used to 
finance the implementation of measures falling outside Community policies, 
namely the CFSP and Justice and Home Affairs (JHA).94 In addition, a distinc-
tion between administrative and operating expenses was inserted which proved 
problematic because it gave rise to different budgetary procedures. On the one 
 
90 As set out by Article 295 TFEU, ‘[t]he European Parliament, the Council and the Commis-
sion shall consult each other and by common agreement make arrangements for their coopera-
tion. To that end, they may, in compliance with the Treaties, conclude interinstitutional agree-
ments which may be of a binding nature.’ 
91 Jörg Monar, ‘e Finances of the Union’s Intergovernmental Pillars: Tortuous Experiments 
with the Community Budget’ (1997) 35 Journal of Common Market Studies 57, 60–61; Esther 
Barbé and Anna Herranz Surralés, ‘e Power and Practice of the European Parliament in 
Security Policies’ in Dirk Peters, Wolfgang Wagner and Nicole Deitelhoff (eds), e Parliamen-
tary Control of European Security Policy (ARENA 2008) 77. 
92 On this lengthy battle, see the description in Monar (n 91); Andreas Maurer, Daniela Keitz 
and Christian Völkel, ‘Interinstitutional Agreements in the CFSP: Parliamentarization through 
the Back Door?’ (2005) 10 European Foreign Affairs Review 175; Barbé and Herranz Surralés (n 
91). 
93 Monar (n 91) 59. 
94 Art J.11.2 TEU (Maastricht); Art K.8 TEU (Maastricht); and Art 199(2) TEC (Maastricht). 
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hand, operating expenditure arising from the implementation of the CFSP was 
subject to the regular budget procedure, and therefore implied the involvement 
of the European Parliament.95 Administrative expenditure, on the other hand, 
was tied to the costs incurred by the involved institutions. e handling of these 
administrative expenses varied, however, considerably for the Commission and 
the Council. On the basis of a Gentlemen’s agreement reached in 1970 between 
the Council and the Parliament, the two institutions refrained from scrutinizing 
each other’s administrative expenditure.96 As a consequence, parliamentary 
oversight for administrative expenses of the Council for CFSP mattes was out of 
sight. Hence, Member States tried to label as much CFSP expenditure as possible 
as ‘administrative’ Council expenditure to preclude parliamentary scrutiny.97 In 
other words, (partly) intergovernmental activities could be financed through 
supranational funds without involvement or prior consent of the MEPs.98 

e parliamentarians were, of course, unsatisfied with the arrangement and 
made major attempts to change the situation. e EP did, for instance, in 1996 
request a report from the European Court of Auditors on the conditions govern-
ing the implementation of expenditure under the CFSP. e report fleshed out 
some major problems with funding for CFSP activities.99 e European Parlia-
ment then tabled a resolution denouncing the structural flaws inherent to the 
CFSP financing based on the findings of the Court of Auditors.100 In addition, 
persisting practical hurdles and bottlenecks in the financing of CFSP actions 
through Member State contributions occurred, sobering the Council’s expecta-
tions of charging more expenses to national budgets and less to the Union budg-
et.101 Finally, the Parliament’s perseverant efforts as well as the Council’s realistic 
stance paved the way for the conclusion of an Interinstitutional Agreement (IIA) 
on budgetary matters in 1997 between the European Parliament, the Council, 
and the Commission, which has been subsequently amended several times 
(most recently in 2013).102 

 
95 Art J.11 and K.8 TEU (Maastricht). 
96 Barbé and Herranz Surralés (n 91) 84–87; Monar (n 91) 59–60. 
97 Barbé and Herranz Surralés (n 91) 84. 
98 Monar (n 91) 59–61; Peters, Wagner and Deitelhoff (n 7) 77. 
99 Avis n°1/1997 de la Cour des Comptes sur les conditions régissant l’exécution des dépenses 
dans le cadre de la politique étrangère et de sécurité commune (PESC). 
100 Minutes of the sitting of Friday 19 December 1997 [1998] OJ C 14/409. 
101 Barbé and Herranz Surralés (n 91) 85–86. 
102 Interinstitutional agreement of 2 December 2013 between the European Parliament, the 
Council and the Commission on budgetary discipline, on cooperation in budgetary matters and 
on sound financial management [2013] OJ C 373/01; Interinstitutional agreement between the 
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e abovementioned constitutional oddity—the use of supranational funds 
for intergovernmental activities—subsists until today in primary law and prac-
tice. According to Article 41(1)–(2) TEU, both administrative expenditure and 
operating expenditure without military and defence implications arising from 
CFSP/CSDP activities are charged to the Union budget. is oddity is, however, 
smoothened by complementary provisions contained in section E of the afore-
mentioned 2013 Interinstitutional Agreement on budgetary discipline, on coop-
eration in budgetary matters and on sound financial management,103 regulating 
the concrete conditions of parliamentary control over CFSP expenses (including 
costs incurred for civilian crisis management missions). Point 24 of the said IIA 
stipulates that the amount of the budget appropriations allocated to the CFSP 
(operating costs) have to be agreed upon by the Council and the Parliament 
annually,104 and that the total amount of CFSP operating expenditure has to be 
entered in one budget chapter of the Union budget (Chapter 19.03), entailing a 
specific line for civilian crisis management missions.105 

e number of exchanges between the European Parliament and other insti-
tutional actors were considerably increased by the stipulations of the IIA: joint 
consultation meetings with the High Representative have to be held at least five 
 
European Parliament, the Council and the Commission on budgetary discipline and sound 
financial management (2006/C 139/01) [2006] OJ C 139/1; Interinstitutional Agreement of 6 
May 1999 between the European Parliament, the Council and the Commission on budgetary 
discipline and improvement of the budgetary procedure [1999] C 172/1; Resolution on the 
proposal for an Interinstitutional Agreement between the European Parliament, the Council 
and the European Commission on provisions regarding financing of the Common Foreign and 
Security Policy (A4-0249/97), Annex: Interinstitutional Agreement between the European 
Parliament, the Council and the European Commission on provisions regarding financing of 
the Common Foreign and Security Policy [1997] OJ C 286/80. 
103 IIA on budgetary matters (2013) (n 102). 
104 According to point 24 of the2013 IIA, in the absence of an agreement, ‘the amount contained 
in the previous budget or the amount proposed in the drast budget, whichever is lower’ shall be 
entered in the budget. 
105 Suffice to mention here that the budgetary envelop dedicated to the CFSP forms part of the 
resources allocated to different Union policies in the field of external relations. ese policies 
are contained in Title 19 ‘Foreign Policy Instruments’ of the Union budget allocated to the 
Commission (section III). e CFSP-budget is outlined in Chapter 3 of the said Title (19.03), 
and the expenditure for civilian crisis management missions is listed under the budgetary line 
19.03.01, entitled ‘Support to preservation of stability through Common Foreign and Security 
Policy (CFSP) missions and European Union Special Representatives’. On the different steps of 
the budgetary procedure and their development over time, see Günter Sautter, ‘e Financing 
of Common Foreign and Security Policy—on Continuity and Change’ in Hermann-Josef Blanke 
and Stelio Mangiameli (eds), e European Union aster Lisbon: Constitutional Basis, Economic 
Order and External Action (Springer 2012) 572–574. 
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times a year (first sub-paragraph of point 25),106 and the Commission has to 
inform the MEPs on a quarterly basis about the implementation of CFSP activi-
ties and the financial forecast (last sub-paragraph of point 25). Moreover, the 
2013 IIA (third sub-paragraph of point 25) entails the obligation for the High 
Representative to inform the European Parliament ‘immediately, and in any 
event no later than five working days’ aster a decision entailing expenditure is 
taken by the Council, which means that the parliamentarians have to be provid-
ed with a fiche financière. is also implies that the Council has to keep the 
MEPs up-to-date on individual decisions with financial implications which, as 
outlined above, is not programmed by primary law. In addition, the High Repre-
sentative has to consult the European Parliament each year ‘on a forward-
looking document’ regarding financial matters, main aspects, and basic choices 
of the CFSP according to the first sub-paragraph of point 25 of the said IIA on 
budgetary matters. e crucial element here is the adjective forward-looking as it 
explicitly introduces an ex ante consultation mechanism. is fundamental 
change is the result of a lengthy battle fought by the European Parliament with 
the Council over parliament’s timely consultation regarding choices on future 
foreign policy developments.107 e declaration by the High Representative on 
political accountability of 2009 contains, however, many adjectives which seem 
to reduce the leeway for ex ante consultation as they leave a wide margin of 
appreciation to the decision-makers. Paragraph 1 states that ‘[a]ny exchanges of 
views prior to the adoption of mandates and strategies in the area of CFSP will 
take place in the appropriate format, corresponding to the sensitivity and confiden-
tiality of the topics discussed.’108 

e above attenuating elements notwithstanding, complementary arrange-
ments of the IIA regarding budgetary control have important implications for 
the role of the European Parliament in the context of civilian crisis management. 
e EP’s ‘hard’ power is increased by joint consultation meetings involving both 
AFET and the Committee on Budgets (BUDG). In these meetings, formally 
scheduled to discuss expenses, a small delegation of MEPs can in camera debate 

 
106 e formalization of the joint consultation meetings was, to a large extent, the result of a 
fierce confrontation between the European Parliament and the Council in the run-up to the re-
negotiations over the IIA in 2006. For more information on this issue, see Barbé and Herranz 
Surralés (n 91) 81. 
107 On the EP’s struggle for ex ante consultation, see for instance de Baere (n 7) 161–162.  
108 Emphasis added. e stance adopted by the European Parliament on the consultation and 
provision of information to the institution in the context of the CFSP reads less attenuated. See 
in particular Rule 112, Rules of Procedure of the European Parliament, 8th parliamentary term, 
July 2016. 
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all sorts of issues related to CFSP matters with the Chair of the Political and 
Security Committee and experts from the Commission.109 is gives the MEPs 
(indirectly) some operational insight. 

But it should not be forgotten that some amounts spent on civilian crisis 
management missions are supported by the Member States;110 in this case, the 
principle of ‘costs lie where they fall’ (e.g. salaries of seconded personnel) ap-
plies. is, in turn, implies that the European Parliament is not overseeing the 
total spending related to civilian crisis management missions as not all expendi-
ture is charged to the Union budget. ese intergovernmental financing mecha-
nisms have been qualified by the EP as ‘shadow budget’ which are allegedly 
preventing a coherent and comprehensive budgetary control by the institution.111 

All in all, I argue that the IIA on budgetary matters strengthened the posi-
tion of the European Parliament as accountability forum in CFSP matters. As 
regards the provision of information (stage 1), both the quality and quantity of 
information shared with the MEPs has increased. is in principle enables the 
European Parliament to better follow policy developments and keep track of 
implementation issues, and thereby increased the EP’s inquisitive power. As a 
result, the scrutiny by the European Parliament has been intensified in terms of 
frequency and substance (stage 2). By additional agreements, MEPs are able to 
ask pointed questions to representatives of the Council and the EEAS. is is, for 
instance, what happened when the corruption scandal surrounding the rule of 
law mission to Kosovo (EULEX) erupted in late 2014: the MEPs asked for an ad 
hoc meeting with representatives of the Political and Security Committee and 
the relevant EEAS crisis management structures.112 As for the last stage (sanc-
tions), the European Parliament has managed to augment its power of the purse: 
it can theoretically reject the amount proposed for CFSP activities, including 
civilian crisis management, and also refuse to give a discharge. But this a last 
resort measure, not least because it is very likely to prompt negative responses by 
the Council, which might be tempted to increase the use of extra-budgetary 

 
109 e Rules of Procedures of the European Parliament spell out that ‘[e]xceptionally, at the 
request of the Vice-President/High Representative, a committee may decide to hold its proceed-
ings in camera.’ Rule 112(2), ibid. 
110 Sautter (n 105) 569; Barbé and Herranz Surralés (n 91) 92. 
111 Barbé and Herranz Surralés (n 91) 92. 
112 On 3 November 2014, an exchange of views between the AFET and SEDE committees of the 
European Parliament and two senior EEAS officials, namely Fernando Gentilini (Director for 
Western Europe and Balkans) and Kenneth Deane (Director of the CPCC and Civilian Opera-
tions Commander), took place. Letter from Elmar Brok and Ulrike Lunacek to HRVP Federica 
Mogherini (5 November 2014), D(2014)52464. 
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expenditure through Member State contributions.113 In other words, there are 
sanctioning powers in theory, to which the EP will not want to resort in practice. 

In sum, the institution strengthened its accountability for information (Ai) 
and has also attained some accountability for conduct (Ac) through the en-
hanced control of budget spending. Importantly, these achievements regarding 
budgetary overview and thus of political accountability by the European Parlia-
ment have been recognized and refined by the 2009 declaration on political 
accountability made by the High Representative. In particular, the importance of 
Joint Consultation meetings with AFET and BUDG were underscored.114 

Accessing sensitive information—a highly contentious issue 

Another major improvement in terms of consultation and information rights 
was achieved in 2002 through the conclusion of another Interinstitutional 
Agreement, namely the one on sensitive information relating to the CSDP, which 
grants a small group of MEPs access to classified documents.115 e conclusion 
of the agreement was, however, preceded by severe turbulences and laborious 
negotiations.116 A crucial element in this regard was that Member States would 
initially not want to disclose to MEPs classified information which they would 
not have to or want to share with national parliamentarians.117 ere were sever-
al important factors eventually leading to the conclusion of the 2002 IIA despite 
the initial (inter)governmental resistance. On the one hand, the Council had 
come to acknowledge that the European Parliament had a legitimate role to play 
in the democratic scrutiny of the CSDP.118 On the other hand, this realization 
had certainly been helped by the stick-and-carrot strategy pursued by the Euro-
pean Parliament, of which the recourse to the Luxembourg Court (or the threat 
thereof) was a central piece. 

 
113 e financing mechanism for military operations, ALTHEA, was described to have in large 
parts resulted from such discontentment. ym (n 7) 116. 
114 European Parliament legislative resolution of 8 July 2010 on the proposal for a Council 
decision establishing the organisation and functioning of the European External Action Service 
(08029/2010 – C7-0090/2010 – 2010/0816(NLE)), P7_TA(2010)0280, Annex: Declaration by 
the High Representative on political accountability para 1. 
115 Interinstitutional Agreement of 20 November 2002 between the European Parliament and 
the Council concerning access by the European Parliament to sensitive information of the 
Council in the field of security and defence policy [2002] OJ C 298/01) pt 3. 
116 A detailed account can be found in Rosén (n 36). 
117 ibid 383; 389. 
118 ibid 390–391; Barbé and Herranz Surralés (n 91) 81. 
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e Court’s jurisprudence indeed opened a door for public access to certain 
types of documents, a subject matter which is intrinsically linked to the access of 
sensitive documents by parliamentarians. e cases under judicial scrutiny being 
discussed in detail below,119 it is important to briefly summarize the major dicta 
of the Court at this point. e Luxembourg Court held that the Council could 
deny access to documents if their disclosure could have negative repercussions 
for the international relations of the Union according to an evaluation of their 
content and context.120 Partial disclosure had to be granted to those parts of the 
documents not falling under the exceptions regime.121 Also, the Court found 
itself competent to scrutinize whether the procedural rules of (not) granting 
access had been respected by the Council.122 

Against this jurisdictional backdrop, the Council adopted a decision pertain-
ing to public access to Council documents in August 2000.123 e said decision, 
amended on the basis of provisions contained in a decision of the HR Solana of 
July 2000 on measures for the protection of classified information applicable to 
the General Secretariat of the Council,124 led to the ‘Solana coup’ by which all 
Council documents classified très secrèt, secrèt, or confidentiel related to EU 
security and defence matters with and without military implications—thus both 
military operations and civilian missions—were per default excluded from pub-
lic access.125 Not amused by this drastic limitation of public access to Council 
documents, both the Dutch government and the European Parliament launched 

 
119 See Chapter VI.3. 
120 Case T–14/98 Heidi Hautala v Council [1999] EU:T:1999:157 para 72; Case T–188/98 Aldo 
Kuijer v Council [2000] EU:T:2000:101 paras 36–48. is reasoning was again unfolded and 
corroborated in a judgment delivered in 2002. See Case T–211/00 Aldo Kuijer v Council [2002] 
EU:T:2002:30 paras 60–64. 
121 Case T–14/98 [1999] (n 120) para 87. 
122 ibid 72; 76. e General Court upheld the 1999 first instance decision in a judgment deliv-
ered in 2001. Case C–353/99 P Council v Heidi Hautala [2001] EU:C:2001:661 paras 22–31. 
123 Council Decision 2000/527/EC of 14 August 2000 amending Decision 93/731/EC on public 
access to Council documents and Council Decision 2000/23/EC on the improvement of infor-
mation on the Council’s legislative activities and the public register of Council documents 
[2000] OJ L 212/9. 
124 Decision of the Secretary-General of the Council/High Representative for the Common 
Foreign and Security Policy of 27 July 2000 on measures for the protection of classified infor-
mation applicable to the General Secretariat of the Council [2000] OJ C 239/1. 
125 Art 2(1) Council Dec. 2000/527/EC [2000] OJ L 212/9 (n 123). 
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an action before the Luxembourg Court to annul the decision.126 In early 2001, 
the Council adopted new rules regulating the public access to document and, 
again, the MEPs brought the matter to the Luxembourg Court. With the action 
for annulment pending, the negotiations on rules governing, on the one hand, 
public access to documents and, on the other hand, parliamentary access to 
sensitive documents continued. In October 2001, the contested Council decision 
was replaced by a Regulation which, however, echoed the Solana classification of 
documents excluded from public access presented above.127 Yet, as the question 
of access by MEPs to sensitive CSDP document remained unresolved, a deal was 
struck to pave the way for a separate Interinstitutional Agreement on access to 
sensitive (CSDP) matters. e European Parliament, for its part, withdrew its 
pending action for annulment at the Luxembourg Court,128 and adopted internal 
rules on the handling of sensitive information.129 e Council, in turn, knew that 
it could, out of reputational reasons, not maintain its stance to keep MEPs away 
from any classified CSDP documents, and agreed to the compromise solution 
proposed by the EP to grant access to sensitive documents in accordance with 
best national practices.130 

In the end, point 3.3 of the 2002 IIA on sensitive information provides for a 
‘special committee’, composed by the Chairman of AFET and four specifically 
designated MEPs, which can gain access to sensitive information—that is docu-
ments classified confidentiel UE and above—on the premises of the Council.131 
Meetings with the High Representative or a substitute take place every six weeks, 
also following an ad hoc demand submitted by Parliament. e information-
sharing arrangement in place enables some ‘elite-accountability’132 in matters 
 
126 Case C–369/00 Netherlands v Council (removed from the register by order of 6 March 2002 
by the President of the Court); Case C–387/00 European Parliament v Council (removed from 
the register by order of 22 March 2002 by the President of the Court). 
127 Art 9(1) Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 
May 2001 regarding public access to European Parliament, Council and Commission docu-
ments [2001] OJ L 145/43. To be read in conjunction with Council Decision 2001/264/EC of 19 
March 2001 adopting the Council’s security regulations [2001] OJ L 101/1. 
128 Rosén (n 36) 392. 
129 European Parliament Decision of 23 October 2002 on the implementation of the Interinsti-
tutional Agreement governing European Parliament access to sensitive Council information in 
the sphere of security and defence policy. 
130 Art 4 IIA on access to sensitive information (2002) (n 115). 
131 Parliamentarians involved need to have obtained a security clearance. Art 4(1) Rules of 
Procedure of the European Parliament, 8th parliamentary term, July 2016, ANNEX VII: 
Confidential and sensitive documents and information. 
132 Rosén (n 36) 385. 
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pertaining to the CSDP—especially as regards civilian crisis management—
which is, however, limited in informational scope and substantive impact on 
(future) policy decision of the Council as scrutiny is not public and the possibil-
ity of sanctions largely missing. Still, ‘[a]lthough security-cleared MEPs cannot 
share this confidential information with other MEPs, it can be useful for them 
for giving general advice for the EP’s positioning.’133 Access to sensitive docu-
ments results in more discursive interaction both with external actors, in partic-
ular the High Representative and representatives from relevant EEAS depart-
ments, and within the European Parliament. is underscores that the ‘availabil-
ity of information frames and reframes debates’,134 even if the availability is re-
stricted. 

While the access to documents was enhanced by the provisions of the IIA, 
there is still room for improvement. e 2002 IIA covers only documents la-
belled confidentiel UE, secret UE, and très secret UE. As previously explained, the 
vast majority of classified documents in the Council’s register are, however, 
tagged restreint UE.135 It has also to be mentioned at this point that MEPs have 
complained about the over-classification of CFSP documents. 136  Moreover,  
limité-documents—that is internal Council documents used in the course of 
decision-making, which account for a third of documents registered with the 
Council137—are not included in the 2002 IIA.138 at means that MEPs cannot 
consult a large amount of documents pertaining to the CSDP which are poten-
tially relevant for parliamentary scrutiny, so that the provision of information 
rests in parts on informal channels. erefore, attempts were made by the HR 
(starting in 2012) to revise the existing arrangements,139 but the negotiations on 
access to sensitive CSDP documents have ended in a stalemate, while in 2014 an 

 
133 Barbé and Herranz Surralés (n 91) 89. 
134 Albert Meijer, ‘Understanding the Complex Dynamics of Transparency’ (2013) 73 Public 
Administration Review 429, 431. 
135 On disclosure issues in the CFSP/CSDP realm, see Chapter III.5. 
136 Guri Rosén, ‘Secrecy versus Accountability. Parliamentary Scrutiny of EU Security and 
Defence Policy’, ARENA Working Paper 1/2014 (ARENA Centre for European Studies 2014) 15. 
137 See the numbers provided in Council Doc. 10684/12 of 4 June 2012, ‘Breakdown of docu-
ments by security classification levels’ LIMITE. 
138 David Galloway, ‘Classifying Secrets in the EU’ (2014) 52 Journal of Common Market Stud-
ies 668, 672; Deirdre Curtin, ‘Overseeing Secrets in the EU: A Democratic Perspective’ (2014) 
52 Journal of Common Market Studies 684, 685–686. is thirty percent benchmark is stable, as 
Council Annual Report of Access to Documents of the last years confirm. 
139 Council Doc. 15343/12 of 23 October 2012, ‘Access by the European Parliament to classified 
information in the area of the Common Foreign and Security Policy’ [proposal by the HR on a 
drast Arrangement]. 
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Inter-Institutional Agreement could be reached on the forwarding and handling 
of classified information held by the Council except for CFSP matters.140 

In sum, the opening of some classified files to MEPs does not directly lead to 
the European Parliament holding executive actors to account; but it leads to 
well-informed internal parliamentary debates (stage 2) and more awareness 
which, in turn, better positions MEPs to hold decision-makers to account within 
the limits of the powers formally and informally conferred to them (stage 3). e 
information rights accorded to the European Parliament, including the increased 
interaction of MEPs with external actors, are underlined by the 2009 declaration 
on political accountability made by the High Representative.141 As previously 
mentioned, the HR in 2012 followed up on her promise to ‘review and where 
necessary propose to adjust the existing provisions on access for [MEPs] to 
classified documents and information in the field of security and defence policy’ 
by proposing a drast Agreement which foresaw to allow parliamentarians to 
consult all types of classified EU documents, including those labelled restreint 
UE.142 As the above evaluation underscores, the current regimes of access to 
sensitive information agreement does not imply more accountability for conduct 
(Ac), but heightens the chances to achieve accountability for information (Ai). 

Jurisprudence backing democratic scrutiny of EU external action  

In my view, the jurisprudence of the Luxembourg Court, to whom the European 
Parliament had repeatedly recourse with a view to consolidating its involvement 
in CFSP matters, points in a similar direction. e contentious cases, which are 
discussed hereaer as they specifically regard the obligation incumbent upon the 
Council to keep the European Parliament up-to-date on CFSP matters, con-
cerned the conclusion of two international agreements in the context of the EU-
led naval anti-piracy operation Atalanta in the Gulf of Aden—one with Mauri-
tius in 2011,143 and the other one with Tanzania in 2014.144 

 
140 Interinstitutional Agreement of 12 March 2014 between the European Parliament and the 
Council concerning the forwarding to and handling by the European Parliament of classified 
information held by the Council on matters other than those in the area of the common foreign 
and security policy [2014] OJ C 95/1. 
141 Declaration by the High Representative on political accountability (2009) (n 114) pt 4. 
142 Art 2 of the 2012 HR proposal on MEP access to sensitive CFSP documents (n 139). 
143 Council Decision 2011/640/CFSP of 12 July 2011 on the signing and conclusion of the 
Agreement between the European Union and the Republic of Mauritius on the conditions of 
transfer of suspected pirates and associated seized property from the European Union-led naval 
force to the Republic of Mauritius and on the conditions of suspected pirates aster transfer 
[2011] OJ L 254/1. 
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Essential in both court proceedings was the information and consultation 
rights of the European Parliament, that is the Court’s interpretation of Article 
218(10) TFEU which stipulates that ‘[t]he European Parliament shall be imme-
diately and duly informed [by the Council] at all stages of the procedure.’145 e 
Court held that this provision sets out an information requirement which, in 
turn, constitutes an essential procedural requirement, also in matters pertaining 
to the CFSP.146 In both court cases, the judges found that an infringement of that 
information requirement had occurred, and therefore annulled the contested 
Council decisions—while respectively maintaining their effect.147 As the facts 
and reasoning of the two cases are discussed in-depth below,148 one can at this 
juncture underscore that the judgments rendered by the Court in 2014 and 2016 
clearly emphasize the information rights of the European Parliament on the 
ground that the provision of information is the prerequisite of the little demo-
cratic scrutiny of the Union’s external action possible under the given primary 
law framework.149 is reasoning must have provided the MEPs with great satis-
faction: it resonates well with the self-perception of the Parliament and, at the 
same time, corroborates its past achievements in the field of the CFSP. 

e CJEU judgments indeed consolidate the European Parliament as a fo-
rum for political accountability, and strengthen its capacity to hold the Council 
to account for information (Ai). e decisions underline the obligation of the 
Council to provide the EP with information—ensuring that stage 1 and 2 of the 
accountability process work—and make clear that the EP has judicial means at 
its disposable to inflict sanctions to the Council in the event of non-compliance 
(stage 3). Yet, one should not overestimate the concrete impact of this jurispru-
dence on civilian CSDP. As regards civilian crisis management, the international 

 
144 Council Decision 2014/198/CFSP of 10 March 2014 on the signing and conclusion of the 
Agreement between the European Union and the United Republic of Tanzania on the condi-
tions of transfer of suspected pirates and associated seized property from the European Union-
led naval force to the United Republic of Tanzania [2014] OJ L 108/1. 
145 In addition to primary law, this obligation had been underlined by policy documents. See 
Declaration by the High Representative on political accountability (2009) (n 114) para 2. 
146 Case C–658/11 European Parliament v Council [2014] EU:C:2014:2025 paras 79–80; 85; Case 
C–263/14 European Parliament v Council [2016] EU:C:2016:2436 para 70; 77; 84. AG Bot 
argued that Article 218(10) TFEU contained an information obligation for the Council. Case C–
658/11 European Parliament v Council [2014] EU:C:2014:41, Opinion of AG Bot of 30 January 
2014 para 143. 
147 Case C–658/11 [2014] (n 146) para 94; Case C–263/14 [2016] (n 146) para 92. 
148 See Chapter VI.3. 
149 Case C–658/11 [2014] (n 146) para 79; 81; Case C–263/14 [2016] (n 146) paras 70–71; 80; 
84. 
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agreements concluded (e.g. Status of Mission Agreements or agreements with 
contributing third States) are based on standard documents and contain almost 
identical clauses. Increasing the information obligation incumbent upon the 
Council would thus be rather symbolic in nature as, in reality, there is little sur-
prise in these agreements. But even symbolic information-sharing improves 
information-sharing and, hence, enhances the chances of accountability for 
information. e rather symbolic nature might also explain why the European 
Parliament has so far not litigated on issues pertaining to civilian crisis man-
agement, even though civilian CSDP is institutionally and operationally close to 
supranational external policies for which the EP already has a say.150 So far, litiga-
tion has concentrated on other CFSP issues, with some potential positive impli-
cations for civilian crisis management. 

Creating facts, expanding influence 

Another vector for enhanced parliamentary oversight in the CFSP/CSDP field 
has been the capacity of the European Parliament to make proactively use of the 
powers conferred to the institution and thereby consolidate, and also extend 
their scope through practice. First, the EP has taken a proactive stance on the 
CFSP in general. e parliamentarians have produced numerous (own-
initiative) reports, resolutions,151 and recommendations on a range of foreign 
policy and defence issues matters, and have also commissioned research in this 
field.152 Amongst the reports is the EP’s annual assessment of the implementation 
of the CSDP which the Parliament draws up in response to the polished annual 
report delivered by the Council.153 In addition, numerous hearings and exchang-
es of view on foreign affairs, security, and defence issues are held, and parlia-
mentary questions asked. Although these activities are not part of a formal pro-

 
150 On the overlap of civilian CSDP with other, supranational Union policies, see Chapter II.3. 
151 E.g. European Parliament resolution of 21 May 2015 on financing the Common Security and 
Defence Policy (2014/2258(INI)); European Parliament resolution of 21 May 2015 on the 
implementation of the Common Security and Defence Policy (based on the Annual Report 
from the Council to the European Parliament on the Common Foreign and Security Policy) 
(2014/2220(INI)). 
152 e SEDE Committee requested, for instance, an in-depth comparative study on parliamen-
tary oversight of civilian and military CSDP missions (both at the European and national level), 
which paved the way for further research on this subject matter. Born and others (n 26). 
153 E.g. the annual report on the implementation of the CSDP. See, for instance, European 
Parliament report on the implementation of the Common Security and Defence Policy (based 
on the Annual Report from the Council to the European Parliament on the Common Foreign 
and Security Policy), 3 November 2016 (A8-0317/2016). 
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cedure, they have generated considerable effects both in terms of agenda-
setting,154 and policy substance,155 even if some argue that they merely amount to 
‘“virtual” parliamentary reality’.156  

Secondly, the EP has also managed to exercise oversight over specific CSDP 
activities. MEPs have indeed been active in discussing ongoing and future opera-
tional activities carried out under the CSDP with representatives from the crisis 
management bureaucracy, and have, despite procedural hurdles, dispatched ad 
hoc delegations to crisis management missions and operations while or prior to 
deployment.157 e EP has increased the scope of its oversight over CSDP prac-
tice programmed in primary law, and these achievements are also echoed in the 
Declaration by the HR on political accountability.158 Crucial in this regard have 
been the day-to-day parliamentary routine, consolidating incrementally devel-
oped practice regarding information-sharing and interinstitutional contacts, and 
long-term confidence building measures, especially with the Council.159 

Both with regard to general CFSP/CSDP matters and particular crisis man-
agement activities, the European Parliament has most political leverage as an 
accountability forum when it appears on the European political stage as moral 
agitator.160 In the case concerning corruption allegation surrounding EULEX 
Kosovo, for instance, the institution in late 2014 cleverly used several infor-
mation channels to first trigger public awareness and attention (e.g. letter to the 
HR, press statements, interviews, hearings) and, then, to present itself as the 
EU’s rule of law and democracy watchdog, stepping in to safeguard European 
normative standards. Even though this watchdog image does not, per se, confer 
the European Parliament any formal accountability role, it does indirectly in-
crease its visibility, credibility, and, eventually, its importance as accountability 
forum. e parliamentary activism displayed by some MEPs with regard to 
CSDP matters has, at times, ameliorated the Parliament’s stance during all stages 
of the accountability process (information-sharing, scrutiny, and sanction). 
While the sanctioning mechanisms at the disposal of the EP remain weak in 
terms of codification or formality, they carry a considerable informal weight. 
Key in this regard is that the EP masters to go public with touchy issues. is 

 
154 de Baere (n 7) 166. 
155 Wessels (n 70) 223; Barbé and Herranz Surralés (n 91) 105. 
156 ym (n 7) 120. 
157 Barbé and Herranz Surralés (n 91) 88–91; Born and others (n 26) 14. 
158 Declaration by the High Representative on political accountability (2009) (n 114). 
159 Barbé and Herranz Surralés (n 91) 104. 
160 ibid. 
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blaming and shaming technique provides MEPs with a powerful tool of informal 
sanctioning for both the provision of information (Ai) and conduct (Ac). Again, 
the EULEX corruption case epitomizes this point: aster the European Parliament 
had stepped in and made the misconduct both in Kosovo and Brussels public, 
the HR took mitigating measures—commission of a report by an external ex-
pert—to reduce the risk of reputational damage. e European Parliament has 
thus managed to kick off an accountability procedure within the crisis manage-
ment machinery without any formal accountability arrangement providing for 
these proceedings. 

Conditional interest: the difficult accountability sort of civilian crisis 
management 

As the above analysis has shown, the European Parliament managed to consid-
erably improve its stance as an accountability forum in EU foreign affairs, securi-
ty, and defence issues: while primary law leaves little parliamentary room for 
manoeuvre in CFSP/CSDP matters, the institution has de facto acquired more 
information and participation rights through interinstitutional agreements, 
litigation and day-to-day practice which allow for more debate and better scruti-
ny. In sum, accountability for information (Ai) in CFSP matters improved no-
ticeably through the conclusions of two interinstitutional agreements—one on 
information-sharing and one on budgetary matters—and by means of litigation. 
Likewise, accountability for conduct (Ac) for CFSP measures was (indirectly) 
enhanced through budgetary oversight and a proactive parliamentary stance on 
CFSP dossiers. is positive track record supposedly foreshadows an optimistic 
outlook on political accountability at EU level regarding civilian crisis manage-
ment. 

Yet, the EP’s remarkable accountability achievements regarding CFSP have 
only marginal effects on parliamentary scrutiny of EU civilian crisis manage-
ment: whereas MEPs seem to display much interest for general CFSP questions 
and for military operations, parliamentary activity regarding civilian missions 
has remained low. But what are the reasons hereof? A look at the four factors 
impacting on political accountability—(in)formal powers, information-sharing, 
resources, and political will—provides useful insights. 

e formal powers of the European Parliament are quite high for civilian 
missions and, in any case, higher than for the more closely followed military 
operations. at is because an important share of civilian crisis management 
activities is financed through the EU budget. is gives the MEPs in principle a 
say over money spent on civilian crisis management missions, both ex ante and 
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ex post: parliamentarians have to strike a budget deal with the Council accord-
ing to point 24 of the IIA on budget matters for the missions to come, and they 
have to give a discharge for past expenditure to the Commission (Article 319 of 
the Treaty on Functioning of the European Union, TFEU), which is responsible 
for implementing the Union budget (Article 317 TFEU).161 Yet, the responsibility 
to negotiate budget issues largely rests with the Committee on Budgets 
(BUDG)—and not with AFET or SEDE, whose core function is CFSP/CSDP 
scrutiny. Both AFET and SEDE can provide sporadic directions, but BUDG is in 
the driving seat. is division of labour, in turn, reduces the actual budgetary 
leverage of AFET/SEDE. is already moderate budgetary leverage was further 
lowered by the reduction of several budget items for civilian crisis management 
under the CFSP budget Chapter 19.03 to one major item with three to four sub-
items for major civilian missions (such as EULEX Kosovo or EUPOL Afghani-
stan). at means that it has become far more difficult for the EP to block money 
for specific activities (i.e. single missions)—and MEPs have generally no interest 
in blocking CFSP or civilian crisis management funding tout court. It is the 
nuclear option which no one wants to put into practice. e comparatively 
strong formal budgetary powers are thus attenuated by institutional and political 
circumstances, reducing de facto the institution’s sanctioning powers. is, in 
turn, diminishes the otherwise positive prospects of accountability for conduct 
(Ac). 

ese attenuating elements notwithstanding, the EP’s budget rights have 
provided the institution with an information advantage. In addition to the inter-
institutional agreement on information-sharing in CFSP/CSDP matters, which 
gives the EP privileged access to CSDP information in general, the supplemen-
tary arrangements on CFSP spending allow for direct interaction with the Brus-
sels-based bureaucracy (i.e. joint consultation meetings). is is an extra, very 
important information channel for MEPs. Yet, this channel is in practice rarely 
used to discuss civilian crisis management. In principle, the conditions for en-
hanced accountability for information (Ai) are good, but they are not used in 
practice to specifically scrutinize civilian CSDP. 

Why is this? In my view, the lack of parliamentary scrutiny of civilian crisis 
management is primarily the combined effect of two (mutually reinforcing) 
factors, namely resources and political will. e workload of the MEPs sitting in 
the AFET/SEDE committees is indeed considerable, and the same holds for the 
respective Secretariats, given the many topics and manifold activities to be fol-

 
161 For an analysis of the precise role of the Commission as regards the implementation of the 
CFSP budget, see Sautter (n 105) 579–582. 
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lowed. erefore, parliamentary activity in this area is directed at priority issues. 
As in day-to-day parliamentary routine (smaller) civilian crisis management 
missions tend to attract less attention than more visible military operations,162 
the former keep on flying under the radar of the EP’s scrutiny. In addition—or as 
a result thereof—the expertise of MEPs and staff members is limited in the field 
of civilian missions. 

is brings us to political will aspects. As in the national realm, parliamen-
tary scrutiny of civilian CSDP demands much time, specific expertise, and 
sufficient resources, but offers little political visibility or media attention in re-
turn. It is therefore not astonishing that the EP’s interest in civilian crisis man-
agement suffers from a negative input-output-relation. As a result, civilian CSDP 
activities are not a priority on the EP’s agenda, and are thus rarely subject to 
debate—except if they present an opportunity to increase the EP’s say over other 
(CFSP) policy dossiers or attract significant media attention, as it was the case in 
the EULEX corruption case. us, the political will of scrutinizing EU civilian 
crisis management depends on its political salience in relation to other topical 
issues. In other words: the EP’s interest in civilian crisis management is condi-
tional. Indeed, most MEPs view civilian crisis management (at best) as ancillary 
to military operations or as an entry point to broader CFSP issues. Hence, civil-
ian CSDP activities are addressed only occasionally as part of other issues. Par-
liamentary interventions on specific civilian CSDP questions are a rarity—the 
engagement in the EULEX case concerning Maria Bamieh constitutes indeed a 
praiseworthy exception. And so, in the abovementioned EP’s annual assessment 
of the implementation of the CSDP, civilian missions are mentioned as a side 
note. Likewise, civilian crisis management plays a minor role in the virtual par-
liamentary reality previously discussed. It consequently benefits very little from 
the EP’s proactive stance on CFSP matters in general. is, however, lowers 
chances for effective political accountability—both for information (Ai) and for 
conduct(Ac)—at EU level. 
  

 
162 Barbé and Herranz Surralés (n 91) 91; 100. 
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4. Interparliamentary turf wars 

e above analysis has shown that neither national parliaments nor the Europe-
an Parliament have, on their own, the necessary competences and capacities to 
thoroughly scrutinize EU security and defence matters, in particular civilian 
crisis management activities. At the national level, some parliaments are able to 
keep track of executive decision-making with regard to EU security and defence, 
including at times the right of approval and/or oversight of civilian or civil-
military dispatches. At the European level, parliamentarians have some budget-
ary leverage over civilian missions and enjoy consultation and information 
rights, both of which enable MEPs to keep an eye on the Brussels-based crisis 
management bureaucracy. While scattered across policy levels, these parliamen-
tary oversight functions are complementary. Joining parliamentary forces across 
levels would therefore considerably increase political accountability as it would 
allow scrutinizing decisive strategic, budgetary, and operational aspects of civil-
ian crisis management undertaken under the CSDP framework. However, par-
liamentary cooperation across policy levels has proved difficult in practice where 
competition seems to outweigh complementarity—to the detriment of political 
accountability. 

e tensions between the different parliamentary players have been stirred 
by the Treaty of Lisbon, which profoundly changed the parliamentary landscape 
in the field of EU security and defence. Prior to 2009, parliamentary oversight 
regarding the CFSP/CSDP was potentially in the hands of (at least) three parlia-
mentary bodies: (1) the Assembly of the Western European Union (WEU); (2) 
the European Parliament; and (3) Member State parliaments. With the incorpo-
ration of the operational dimension of the WEU into EU primary law, the organ-
ization was dissolved in 2011, including its Assembly which had wide-ranging 
competences and expertise in EU security and defence.163 is necessary rear-
rangement of oversight functions brought up the core question how parliamen-
tary activity across policy levels would be remodelled in the absence of the WEU 
parliamentary body, leaving the parliamentary field to the European Parliament 
and the national parliaments alone. 

e two parliamentary players had, however, diverging agendas. On the one 
hand, national parliaments attempted to strengthen their position in EU security 

 
163 Stefan Marschall, ‘Transnational Parliamentary Assemblies and European Security Policy’ in 
Dirk Peters, Wolfgang Wagner and Nicole Deitelhoff (eds), e Parliamentary Control of Euro-
pean Security Policy (ARENA 2008) 115–119. 
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and defence, and act as key figures.164 While the influence of national parlia-
ments over EU security and defence had weakened de facto since the 2000s, the 
CFSP/CSDP remained de jure an intergovernmental policy field with political 
accountability formally being exercised by national parliaments. e European 
Parliament was thus regarded as a superfluous parliamentary player.165 On the 
other hand, the European Parliament aimed to become a hub for parliamentary 
cooperation.166 e institution had managed to considerably increase its parlia-
mentary involvement in CSDP matters (i.e. budget prerogatives for civilian mis-
sions and access to information arrangements) and had established direct con-
tact with the EU security and defence decision-makers. It was eager to see this 
de facto and partially de jure reaffirmed position reflected in the arrangements 
on interparliamentary cooperation. erefore, the EP proposed that MEPs 
should scrutinize the EU executive, while national MPs should oversee their 
respective government representatives.167 is illustrates that, instead of under-
standing the scrutiny of EU security and defence as a joint responsibility, both 
parliamentary levels conceived of interparliamentary cooperation as a zero-sum-
game.168 is, in turn, meant that neither the intergovernmental nor the Europe-
anized aspects of civilian crisis management would be subject to thorough par-
liamentary scrutiny. 

e inconclusive wording of the Treaty of Lisbon did not help the situa-
tion.169 Of particular importance are the provisions contained in the aforemen-
tioned Protocol no. 1 on the role of national parliaments annexed to the Treaties. 
Under Title II, the said protocol deals expressly with interparliamentary cooper-

 
164 Herranz Surralés (n 16) 968–969. 
165 Huff (n 4) 8; Herranz Surralés (n 16) 969. 
166 Herranz Surralés (n 16) 965. 
167 European Parliament resolution of 7 May 2009 on the development of the relations between 
the European Parliament and national parliaments under the Treaty of Lisbon (2008/2120(INI)) 
para 18. In a similar vein, see Note by Elmar Brok and Roberto Gualtieri on parliamentary 
scrutiny of EU external action, including the common foreign security policy (CFSP) and the 
common security and defence policy (CSDP), following the entry into force of the Lisbon 
Treaty, drast version (07.11.2010). 
168 Anna Herranz-Surralés ascribes this parliamentary conflict to the ‘mismatch between formal 
constitutional authority and the actual parliamentary capital that the EP [European Parliament] 
and the NPs [national parliaments] enjoy.’ ese competitive dynamics over (overlapping) 
authority are exacerbated by a zero-sum logic in case ‘the growing parliamentary capital of one 
level appears to challenge the political and constitutional mandate of the other.’ Herranz Surra-
lés (n 16) 961. 
169 Barbé and Herranz Surralés (n 91) 102. 
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ation, including in the field of foreign, security and defence policy. e pertinent 
provisions read as follows: 

Article 9 
e European Parliament and national Parliaments shall together 
determine the organisation and promotion of effective and regular 
interparliamentary cooperation within the Union. 

Article 10 
A conference of Parliamentary Committees for Union Affairs may 
submit any contribution it deems appropriate for the attention of 
the European Parliament, the Council and the Commission. at 
conference shall in addition promote the exchange of information 
and best practice between national Parliaments and the European 
Parliament, including their special committees. It may also organ-
ise interparliamentary conferences on specific topics, in particular 
to debate matters of common foreign and security policy, includ-
ing common security and defence policy. Contributions from the 
conference shall not bind national Parliaments and shall not pre-
judge their positions. 

While Article 9 puts the European Parliament and national parliaments on equal 
footing as regards interparliamentary cooperation (even if the European Parlia-
ment is mentioned first), Article 10 attributes national parliaments the lead role 
as it gives them the right of initiative concerning the organization of cross-level 
parliamentary encounters. e implementation of these provisions caused major 
friction and has resulted in disrupting instead of fostering interparliamentary 
cooperation.170 Wary to shield their respective prestige and legitimacy,171 both 
national parliaments and the European Parliament tried to impose themselves as 
the dominant partner in the negotiation process. As the details of the long and 
tortuous negotiation process lasting from 2001 to 2012 have been set out else-
where,172 the following analysis focuses on two major points of disagreement in 
the final stages of the negotiations (i.e. aster the entry into force of the Treaty of 
Lisbon). 

A first contentious issue was the format of interparliamentary cooperation—
that is a parliamentary conference or a parliamentary assembly. e two differ 
considerably in composition and institutionalization. Whereas the former is 

 
170 Herranz Surralés (n 16) 961. 
171 ibid. 
172 Herranz Surralés (n 16). See also Jan Wouters and Kolja Raube, ‘Seeking CSDP Accountabil-
ity rough Interparliamentary Scrutiny’ (2012) 47 e International Spectator 149, 155–159. 
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composed of national delegations of equal size, the delegations to the latter 
reflect the countries’ size and political groupings of the respective national par-
liaments. Also, a parliamentary conference is organized along national lines, 
whereas a parliamentary assembly operates on the basis of transnational parlia-
mentary groups with specialized committees. Another distinguishing feature is 
that a conference has no specialized secretariat (it is chaired by a rotating presi-
dency), in contrast to an assembly, which has a permanent secretariat. Despite 
the wording of Protocol no.1 hinting in the direction of a parliamentary confer-
ence, the WEU Assembly advocated for the latter option.173 It proposed the 
establishment of a bicameral parliamentary body to oversee the CSDP, with the 
European Parliament as the first and the WEU Assembly as the second cham-
ber.174 is proposal was, however, not backed up by the MEPs who opined that 
the wording of the Treaty provisions did not envisage the establishment of a new 
autonomous parliamentary body.175 In addition, national parliamentarians re-
fused to accept a constellation privileging the European Parliament.176 Quite to 
the contrary, many national MPs want(ed) to preserve the intergovernmental 
blueprint of the CSDP, thus asserting their own control competences.177 Telling 
in this regard is the 2011 report issued by the House of Commons, underlining 
that 

‘[t]he inter-governmental nature of decision-making in the CFSP 
and CSDP means that parliamentary scrutiny of these policies 
should not be lest to the European Parliament alone; the 
significance of the CFSP and CSDP activities to which national 
governments may agree in the European Council and EU Council 
means that national parliaments have an important role in hold-
ing national governments to account. Inter-parliamentary over-
sight of the CFSP and CSDP should be continued, with national 
parliaments taking the lead’ and proposing that the meetings of 
the future interparliamentary conference ‘will, as a general rule, 
be held in Brussels, in the Council building or other suitable prem-

 
173 Hilger (n 19) 141–142. 
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ises, or in the Presidency country, but not in the European Par-
liament.’178 

Moreover, in a 2016 report of the French Sénat, dealing with parliamentary 
oversight of French deployments, including under the CSDP framework, the 
multi-level parliamentary constellation was not even alluded to.179 e European 
Parliament is mentioned in a footnote only, when its offensive access to sensitive 
information policy is criticized between the lines. On a side note, it is interesting 
to realise that the stance of national legislative bodies to refrain from sharing 
responsibilities with or conferring powers to a Brussels-based parliamentary 
body resembles the reluctant attitude of Member State executives throughout the 
development of the CFSP/CSDP to formally confer functions to Brussels-based 
bureaucracies. 

e compromise reached in 2012 brought about an interparliamentary con-
ference modelled on the Conference of Community and European Affairs 
Committees of Parliaments of the European Union (COSAC). Intended to pro-
vide a framework for the exchange of information and best practices in the 
CFSP/CSDP area, the Inter-Parliamentary Conference for the CFSP and the 
CSDP is programmed to meet every six months under the rotating presidency, 
either in the country of the presidency or at the European Parliament.180 e 
rotating presidency is also to provide the conference secretariat ‘in close cooper-
ation with the European Parliament and with the previous and next Presidency 
Parliaments’ and is to preside the conference.181 But reportedly, there is mistrust 
between the administrative services of the national parliaments and the Europe-
an Parliament in the organization of such events as both players fear interfer-
ences in their respective competences from the other player.182 

e second contentious issue was the distribution of seats within the confer-
ence. In 2011, a proposal was on the table which gave the European Parliament 
one third of the seats (54 seats) while the remaining two-thirds of the seats went 
 
178 Emphasis added. House of Commons, Foreign Affairs Committee, ‘Future interparliamen-
tary scrutiny of EU foreign, defence and security policy’, Report, together with formal minutes, 
and written evidence, First report HC 697 (2010–11) (18 January 2011) 5; 10. 
179 Gautier and others (n 58) 244. 
180 Art 3 Rules of procedure of the Inter-Parliamentary Conference for the Common Foreign 
and Security Policy and the Common Security and Defence Policy, adopted at its first meeting 
in Cyprus (9–10 September 2012). 
181 Art 3 and Art 6 ibid. 
182 Andreja Pegan and Anna-Lena Högenauer, ‘e Role of Parliamentary Administrators in 
Interparliamentary Cooperation’ in Nicola Lupo and Cristina Fasone (eds), Interparliamentary 
Cooperation in the Composite European Constitution (Hart Publishing 2016) 149. 
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to national parliaments (108, that is 4 per Member State).183 Yet, national parlia-
ments collectively refused to allocate the EP delegation a bigger share of the seats 
than the one given to national parliaments. e two diametrically opposed vi-
sions were, of course, not easy to reconcile, even once the European Parliament 
had accepted to reduce its delegation to twenty-seven seats.184 In the end, nation-
al parliaments are represented in the conference with six members each and the 
European Parliament with 16 parliamentarians. 185 Candidate countries and 
members of NATO (not represented by the aforementioned national delega-
tions) can also take part in the bi-annual meetings with four observers respec-
tively.186 

Finally, then, the fundamental divergence as to the role of each parliamen-
tary level in the field of EU security and defence could not be settled. Rather, the 
creation of the Inter-Parliamentary Conference for the CFSP and CSDP is, in my 
view, an exemplary case of non-cooperation eventually leading to a situation 
where both are worse off. Presented with a chance to pool resources and compe-
tences, the players of the two parliamentary levels have chosen not to cooperate. 
I therefore make the claim that their strategy has prevented them from receiving 
the ‘reward for mutual cooperation’ and has, on the contrary, engendered a ‘pun-
ishment for mutual defection’.187 As a result, the interparliamentary conference in 
place since 2012 is far less institutionalized and structured, allows for significant-
ly lower scrutiny, and cannot issue binding decisions in comparison to its WEU 
predecessor.188 Indeed, the new conference does not directly interact with the EU 
security and defence executive,189 but is confined to be a platform for (infor-
mation) exchange and debate. Accountability for information (Ai) and account-
ability for conduct (Ac) are thus out of sight. In addition, the administrative 
resources at the disposal of national parliaments to prepare interparliamentary 
conferences are osten very restricted. All of these elements are, as illustrated 
above, actually indicative of a dysfunctional multi-level parliamentary field 
regarding CFSP/CSDP matters. 

In parallel to—or because of—this weak interparliamentary cooperation 
mechanism, a fragmented transnational parliamentary dialogue has developed. 

 
183 Herranz Surralés (n 16) 970. 
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First, there are regular encounters at the level of specialized parliamentary 
committees. Biannually, the committees of foreign affairs and defence of the 
national parliaments are invited by the AFET committee of the European Par-
liament to discuss foreign policy and security matters. However, as theses joint 
meetings are organized by AFET (and not SEDE), the debate circles mostly 
around foreign policy matters, in particular neighbourhood policy issues, while 
defence questions are of secondary importance.190 Civilian crisis management is 
generally not a topic, except in the rarer cases when a salient political dossier is 
tied to a mission. ese meetings take place in addition to the joint meetings 
scheduled twice a year by the rotating presidency in the context of the interpar-
liamentary conference. e framework is quite formal and does not invite par-
liamentarians to have informal chats. 

Secondly, national legislative bodies resort to informal networks to receive 
timely and accurate information on EU security and defence dossiers. A focal 
point in this regard are the liaison offices of national parliaments in Brussels. 
Initially a Danish idea, twenty-six out of twenty-eight Member States do nowa-
days have a parliamentary liaison office in Brussels.191 Except for the German 
delegation, the liaison offices are hosted by the European Parliament and are 
situated on the same corridor, in proximity of the EP’s Directorate for Relations 
with National Parliaments.192 e primary role of national parliamentary repre-
sentative is information gathering on behalf of their national parliament. In this 
role, national parliamentary representatives interact with EU institutions (Par-
liament and Commission) and other liaison officers.193 Via their national parlia-
mentary representatives in Brussels, national parliaments have higher chances to 
be in the loop when policy issues are prepared by the Union.194 Yet, the intensity 
of information exchange depends much on the political priorities and resources 
of the respective parliamentary liaison office which greatly vary. e reporting 
intensity on issues pertaining to civilian crisis management is very low which, 
again, is not conducive to improving the already weak political accountability 
mechanisms at the national level. 
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5. e significance of effective supranational parliamentary scru-

tiny 

is Chapter started by underscoring the importance of parliamentary scrutiny 
in modern democracies, while acknowledging the difficulty of such scrutiny 
with regard to domaine réservé issues. Aster having thoroughly analysed de jure 
and de facto political accountability arrangements in EU civilian crisis manage-
ment covering both accountability for information (Ai) and accountability for 
conduct (Ac), it is now time to recapitulate findings and give conclusive respons-
es to the questions posed at the outset.  

First, what parliamentary function is desirable and practicable in the domaine 
réservé? As foreign policy or defence issues are rarely legislative but executive in 
nature, the core function of parliament is to control the (in)action of the execu-
tive in this policy field—instead of (co-)decision-making. is non-legislative 
control function presupposes sufficiently strong inquisitive powers and adequate 
provision of information to enable the political forum to kick off the three-stage 
accountability process. Information being a scare resource in security and de-
fence issues, accountability is likely to circle around informational aspects (Ai), 
not least to substitute for full-fledged involvement in decision-making. at is 
because information can constitute a power-resource, especially in a policy area 
marked by a structural shortage of information. erefore, the line between 
parliaments’ control of and influence on executive (in)action in external action 
can be thin given the possible anticipatory moves of the executive with a view to 
pre-emptively conform to parliaments’ expected stance. In sum, parliamentary 
scrutiny taking place ex post does not impede on domaine réservé prerogatives, 
and therefore does not represent an impediment to external action but consti-
tutes an inherent value in modern democratic systems. 

is leads us to the second interrogation. How does parliamentary scrutiny 
unfold across different governance levels regarding the CFSP/CSDP? At the nation-
al level, there is no uniform European standard as regards the scope and intensi-
ty of parliamentary involvement in EU security and defence issues. But the for-
mal powers of national parliaments to make their voices heard prior to or aster a 
EU decision with external action/defence implications are taken is, with some 
exceptions, low across European countries. When parliaments are in the loop, 
their involvement is almost exclusively related to extraterritorial military de-
ployments in the context of peace or security operations. Because of an interplay 
of several factors—namely reduced formal powers, insufficient information-
sharing with the legislative, difficult intra-parliamentary division of labour, and a 
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lack of political will—civilian CSDP activities generally fly under the national 
parliamentary radar. As a result, the overall framework for national parliamen-
tary oversight of EU security and defence generally provides for little accounta-
bility for information (Ai) and also for very limited accountability for conduct 
(Ac). Supplementary channels of parliamentary dialogue may contribute to im-
proving information flows and can, potentially, enhance accountability by na-
tional parliaments. Nonetheless, the parliamentary patchwork at Member State 
level as regards EU security and defence, combined with the recently established 
weak interparliamentary forum, is not conducive to accountability. 

e situation is far less grim at EU level. As the above analysis has shown, 
most formal and informal powers to keep the EU security and defence executive 
in check, especially as regards civilian crisis management, are in principle in the 
hands of Members of the European Parliament. is is the result of several bat-
tles fought with the Council on budget issues and timely access to (sensitive) 
information. While the accountability for conduct (Ac) which the European 
Parliament can exercise is mainly based on informal mechanisms, especially 
reputational blame and shame tactics, the EP has significantly increased its for-
malized powers to hold the EU executive to account for the provision of infor-
mation (Ai) as regards civilian crisis management. 

is brings us to the third question. How has the division of labour between 
national parliaments and the European Parliament in this field evolved over time? 
Since the creation of the CFSP with the Treaty of Maastricht, the EP has contin-
uously increased its (in)formal powers regarding EU foreign affairs, security, and 
defence. While this did not seem to bother national parliaments in the first 
place, a change of perspective occurred with the Treaty of Lisbon. e result of 
the lengthy negotiations on the creation of a new interparliamentary forum aster 
the entry into force of the Treaty of Lisbon turned out to considerably deterio-
rate interparliamentary cooperation. Instead of using the vehicle of transnational 
parliamentary cooperation to enhance political accountability—for both infor-
mation and conduct—the negotiations resulted in a mechanism which lacks the 
means to do so. e current arrangements providing for an interparliamentary 
conference on CFSP/CSDP issues actually bolster executive dominance as they 
curtail transnational parliamentary interaction to formalized conversation en-
counters instead of allowing for real scrutiny. Because of the dysfunctional mul-
ti-level parliamentary field, both accountability for information (Ai) and ac-
countability for conduct (Ac) remain low as regards the civilian dimension of the 
CSDP (and the situation is even worse when it comes to military matters). 
Hence, instead of bundling powers in the astermath of the dissolution of the 
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WEU Parliamentary Assembly, turf wars between national and European par-
liamentarians have considerably diminished political accountability across levels. 

Finally, it is judicious to gauge to which extent the current division of parlia-
mentary labour is adapted to the edifice of Europeanized intergovernmentalism. 
e day-to-day routine of EU civilian crisis management is much less intergov-
ernmental than primary law would suggest. Because of Europeanization, the 
centre of strategic and operational gravity of civilian crisis management is in 
Brussels. It would therefore be paradoxical to channel parliamentary oversight 
(primarily) through national parliaments if one wanted to avoid that executive 
decision-makers by-pass political accountability exercised through parliaments. 
erefore, effective parliamentary scrutiny is necessary at EU level to capture EU 
civilian crisis management operating in Europeanized intergovernmentalism. 

is corroborates the salience of scrutiny by the European Parliament to 
avoid a ‘double democratic deficit’.195 e European Parliament is indeed better 
situated to scrutinize EU security and defence.196 is is particularly true as 
regards civilian crisis management, not least because MEPs have a say over 
budget issues and can, in addition, access sensitive information and interact 
directly with decision-makers as well as implementers of the crisis management 
bureaucracy, notably on the basis of interinstitutional agreements and estab-
lished practice. Even though EP scrutiny does not cover all aspects of civilian 
crisis management—above all the ‘intergovernmental’ part escapes the oversight 
of MEPs, such as consensual decision-making by the Council/PSC—the Europe-
an Parliament has de facto turned into the primary forum for political accounta-
bility regarding the important Europeanized dimension of civilian CSDP, includ-
ing operational and budgetary aspects. 

So far, however, one cannot qualify the EP’s scrutiny of civilian CSDP as zest-
ful. Until now, civilian CSDP has clearly not been a political priority of the EP. 
Civilian crisis management is politically too low profile, institutionally and pro-
cedurally very complex, and offers little potential to attract the attention of the 
electorate. erefore, issues related to civilian missions are primarily discussed 
by the EP if they offer a leverage for other political dossiers. In addition, there 
are insufficient bureaucratic resources to keep track of all civilian CSDP activi-
ties: the handful of staff in the SEDE-secretariat is mainly focussing on military 
operations and, more importantly, on the manifold (recent) developments in the 
security sector of the EU. 
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Finally, some words on the appropriateness of the political accountability 
mechanisms in EU civilian crisis management. (A longer response to the appro-
priateness-question is provided in the concluding Chapter.) In short, the perse-
verant efforts of the European Parliament have resulted in a positive finding. 
ere are political accountability arrangements at EU level covering the strategic 
and operational aspects of EU civilian crisis management (quantity). In addition, 
the EP has much improved its inquisitive and sanctioning powers: it has formal 
means at its disposal to exercise accountability for information, and can through 
primarily informal channels exercise accountability for conduct. Finally, the 
envisioned accountability capacity—parliamentary scrutiny of decisional and 
operational activity through discursive interaction resting on the provision of 
information and budget control—is in principle accomplished. e question is 
rather whether the EP has the resources and will to make full use of its account-
ability potential. 

Hence, in order to render political accountability (more) effective, it is neces-
sary to increase, in a first step, parliamentary awareness and process as well as 
content expertise regarding civilian CSDP—both at EU level and at the national 
plane. In a second step, then, it is judicious to strengthen political accountability 
by means of parliamentary oversight above all at the supranational level. At the 
same time, it is equally important to improve interparliamentary cooperation 
across levels to ensure that both decision-making and implementation of civilian 
missions do not take place without the appropriate accountability mechanisms 
in place. 
 



 

CHAPTER VI 

Legal accountability: beyond jurisdictional 
reach? 

Legal accountability fulfils an essential function in democratic societies based on 
the rule of law: it ensures that the exercise of public power is subject to judicial 
review, and that power-holders can be sanctioned in the event of non-
observance of rules or regulations. Courts are thus vital accountability fora in 
power-limited constitutional systems.1 In fulfilling their role, judicial bodies 
possess a rare attribute compared to other accountability fora: they have the 
capacity to impose formal sanctions on actors, which is an important element for 
effective accountability. at is because accountability, defined as a three-stage 
mechanism,2 comprises necessarily consequences which the accountability fo-
rum can impose on the actor. In many cases, these consequences are informal in 
nature. ink, for instance, of the reputational damage incurred by an institution 
because of a corruption scandal subject to a public hearing or report. Courts, 
however, pronounce formal sentences. Especially vis-à-vis political actors, the 
formality attribute makes judicial bodies privileged accountability fora. 

Legal accountability entails three ‘foundational precepts’.3 e first precept—
legality—concerns the availability of judicial review. is availability depends, on 
the one hand, on a court having the jurisdictional competence to hear a dispute 
and, on the other hand, on the (criteria for the) admissibility of a claim. e 
second precept—access to justice—is related to the locus standi of the aggrieved 

 
1 On the conceptual underpinnings of power-limiting constitutional systems and the role of 
courts herein, see, Christoph Möllers, ‘Verfassungsgebende Gewalt—Verfassung—
Konstitutionalisierung’ in Armin von Bogdandy and Jürgen Bast (eds), Europäisches Verfas-
sungsrecht: eoretische und dogmatische Grundzüge (2nd edn, Springer 2009) 234–238. In a 
similar vein, see Carol Harlow and Richard Rawlings, ‘Promoting Accountability in Multilevel 
Governance: A Network Approach’ (2007) 13 European Law Journal 542, 546–547. 
2 e accountability model used in this study consists of three stages, namely (1) the provision 
of information by the actor (stage 1), scrutiny by the forum (stage 2), and consequences, imply-
ing (in)formal sanctions emanating from the forum (stage 3). See Mark Bovens, ‘Analysing and 
Assessing Accountability: A Conceptual Framework’ (2007) 13 European Law Journal 447, 450. 
3 Paul Craig, ‘Accountability’ in Anthony Arnull and Damian Chalmers (eds), e Oxford 
Handbook of European Union Law (Oxford University Press 2015) 440. 
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individual or entity. e third precept—monetary relief—is tied to the criteria for 
damages liability. 

Against the backdrop of these three foundational precepts, the present Chap-
ter sets out to thoroughly inquire legal accountability arrangements with regard 
to the multi-level and multi-actor environment of EU civilian crisis manage-
ment, which is an operational tool of the European Union’s (EU) Common Se-
curity and Defence Policy (CSDP). Questions arise in two interrelated fields of 
research. First, which judicial body—national, European, or both—is competent to 
adjudicate on matters related to extraterritorial EU civilian missions? According 
to primary law, civilian CSDP remains an intergovernmental policy instrument, 
so that accountability is channelled through national institutions, even if civilian 
missions are in practice prepared, steered, and implemented by a Brussels-based 
bureaucracy. But while the institutional and procedural foundations remain de 
jure fundamentally intergovernmental, administrative and operational realities 
have de facto moved beyond intergovernmentalism, and have become Europe-
anized. is implies that both decision-making and action capacity in EU civil-
ian crisis management has been transferred from the national sphere to the 
European realm, notably from ministerial departments or national agencies to a 
specialized and independent bureaucracy in Brussels. Civilian crisis manage-
ment does thus take place in a setting of Europeanized intergovernmentalism.4 
Hence, one can inquire how legal accountability can be reconciled with European-
ized intergovernmentalism. 

Secondly, how is legal accountability exercised, and in respect of which aspects 
and actors? is interrogation ties in with the scope, intensity, and nature of 
judicial review, and with the judicial benchmarks employed by courts. Can 
courts scrutinize only ‘formal’ CFSP decisions adopted in the intergovernmental 
sphere of the CSDP—that is acts of intergovernmental bodies codified by prima-
ry law—or can their judicial review extend to ‘informal’ derivative CSDP deci-
sions taken in the Europeanized realm of civilian crisis management—that is 
day-to-day (administrative) choices made by seconded civil servants to imple-
ment or concretize formal decisions? Are actors at both the strategic and opera-
tional level amendable to judicial review? In addition, adjudication can circle 
around procedural or substantive matters, while the evaluation can be based on 
constitutional requirements, general principles, or jurisprudence. Is accountabil-
ity for conduct (Ac) the primary focus or accountability for (the provision of) 
information (Ai), or both? In the first scenario, the forum’s ability to assess and 
impose consequences for the actor’s (in)action will be at the centre of the ac-

 
4 For further details on Europeanized intergovernmentalism, see Chapter II.5. 
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countability attention, while in the second scenario, the focus will be on the 
inquisitive and sanctioning powers of the forum in relation to the timely and 
encompassing provision of information by the actor. 

e responses to these interrogations, which will draw on both de jure and 
de facto elements, will feed into the overall research endeavour, which tries to 
answer the question to which extent the transfer of powers by Member States to 
Brussels-based EU civilian crisis management structures has been matched with 
the establishment of appropriate accountability mechanisms at the European level. 
Appropriateness bears three dimensions, namely quantity, quality, and capacity. 
e study of legal accountability arrangements in EU civilian crisis management 
attempts to evaluate whether (1) there are legal accountability mechanisms when 
and where power is exercised, that is at EU level (quantity criterion), whether (2) 
courts have sufficient inquisitive and sanctioning powers to hold actors effective-
ly to account, which boils down to the question whether courts actually have 
jurisdiction (quality benchmark), and whether (3) the capacity—the safeguard of 
codified institutional/procedural arrangements and individual legal protection—
is attained. 

e Chapter at hand first illustrates why and how judicial actors were kept at 
a safe jurisdictional distance from EU foreign policy and security matters (1.). 
Building on this analysis, the Chapter then sketches out the limited function of 
national judicial actors in adjudicating matters pertaining to the civilian dimen-
sion of the CSDP (2.). Subsequently, the discussion engages with the important 
role of the Court of Justice of the European Union (CJEU) with regard to foreign 
policy issues (3.). In a first step, the assessment covers the role of the EU judica-
ture as accountability facilitator. In a second step, the study focuses on the CJEU 
as accountability forum, legally holding different crisis management actors to 
account. Against this backdrop, the study measures the wider jurisdictional field, 
that is the division of labour between the CJEU, on the one hand, and national 
courts and the Strasbourg Court, on the other hand (4.), prior to drawing some 
conclusions on the evolution and current state of legal accountability in civilian 
CSDP (5.) 

1. Keeping the judges at arm’s length 

Foreign policy together with defence are highly sensitive issues. Executive actors 
enjoy a wide discretion in these domaine réservé matters, while legislative and 
judicial institutions are traditionally less involved. e special nature—both in 
terms of substance and procedure—of foreign affairs and defence issues has, at 
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EU level, led to a specific legal framework which is characterized by a low level 
of codification—that is limited juridification—coupled with limited judicial 
review, and thus limited judicial power—that is limited judicialization.5 Both 
aspects, in turn, impact on the three precepts of legal accountability, namely the 
availability of judicial review, access to justice, and damages. 

at is because adjudication (judicialization) and law (juridification) are ob-
viously closely intertwined—not to say mutually reinforcing: if there is no provi-
sion setting out procedural requirements for public institutions or no stipulation 
granting rights to individuals against public power, it will be difficult for 
plaintiffs to make a case in court. If, however, there are legal grounds to bring a 
case to court, judges can interpret existing rules, and thereby shape conditions 
for legal accountability. Simply put, little law leaves little room for adjudication, 
and the absence of jurisprudence, in turn, is unlikely to improve framework 
conditions of legal accountability. Yet, if a case ever makes it to court in an envi-
ronment of limited juridification and judicialization, judicial actors have a wide 
interpretative leeway: little law leaves ample room for judicial law-making. 

Limited juridification 

A look at EU Treaties reveals that there are only few provisions codifying foreign 
affairs, security, and defence: in the Treaty on European Union (TEU) and the 
Treaty on the Functioning of the European Union (TFEU), which together count 
more than 400 articles, only twenty-four articles specifically deal with the Com-
mon Foreign and Security Policy (CFSP) and the CSDP. A key feature of matters 
with foreign, security, and defence implications at EU level is undeniably the 
limited role of law: law is less pronounced in high politics, namely the area of the 
CFSP and the CSDP, than it is or has been in other fields of EU integration con-
cerned with low politics, to be precise the former Community area.6 

What is more, since its incorporation into EU primary law in 1986, foreign 
policy—and later security and defence—has been granted a special legal treat-
ment: built on essentially intergovernmental principles, the normative features of 

 
5 Christina Eckes, ‘Common Foreign and Security Policy: e Consequences of the Court’s 
Extended Jurisdiction’ (2016) 22 European Law Journal 492, 493; Lars C Blichner and Anders 
Molander, ‘Mapping Juridification’ (2008) 14 European Law Journal 36. 
6 Panos Koutrakos, ‘e Role of Law in Common Security and Defence Policy: Functions, 
Limitations and Perceptions’ in Panos Koutrakos (ed), European Foreign Policy: Legal and 
Political Perspectives (Edward Elgar 2011) 236. 
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the Community legal order (or Community method7) would not apply. In short, 
the Council of the European Union (Council)—instead of the European Com-
mission (Commission)—was put in charge of defining, conducting, and imple-
menting the policy according to specific intergovernmental rules and procedures 
by using specific legal instruments. 

In legal terms, this meant that EU foreign policy, security, and defence 
formed part of the corpus of Union law without, however, having the typical 
characteristics of supranational EU rules. is specificity, in turn, made it 
difficult for legal scholars to capture the policy in the categories of the existing 
legal discourse. Indeed, for a long time, the CFSP and the CSDP have not re-
ceived much attention by legal scholars as there was too little law to explore.8 In 
political terms, the distinctive legal framework was (and still is) indicative of the 
limited inclination of Member States to integrate foreign affairs, security, and 
defence at the European level: little law stands for limited integration which, in 
turn, signifies limited delegation.9 

is reluctance towards juridification has led to practice paving the way for 
law in many pivotal institutional and procedural matters. As a matter of fact, 
legal provisions in EU security and defence have osten been preceded by infor-
mal arrangements between Member States, so that law has merely codified exist-
ing practice. e codification of the European Political Cooperation (EPC) is a 
telling example of this (in)formality pattern. Aster the failure of both the Euro-
pean Defence Community in 1954 and the rejection of the Fouchet plans in 
1962,10 security and defence were excluded from the realm of supranational 
European integration and remained outside the Treaties. Consequently, coopera-
tion and integration between Member States in this area were based on informal 

 
7 e Community method is the prevailing mode of cooperation and decision-making at EU 
level, namely the ordinary legislative procedure. Characteristics of the Community method are 
(1) the sole right of legislative of the Commission, (2) the Council and the European Parliament 
acting as co-decide legislators, and (3) voting in the Council taking place according to qualified 
majority. 
8 Piet Eeckhout, EU External Relations Law (2nd edition, Oxford University Press 2011) 467. 
9 On the delegation patterns of CFSP/CSDP integration, see Chapter II.2. 
10 For a detailed study of the EDC and its failure, see David Scannell, ‘ird Time Luck: e 
Pre-History of the Common Security and Defence Policy’ in Anthony Arnull and others (eds), 
A Costitutional Order of States? Essays in EU Law in Honour of Alan Dashwood (Hart Publishing 
2011) 566–582. For more information on the two Fouchet plans, see Simon Duke, e EU and 
Crisis Management: Development and Prospects (European Institute of Public Administration 
2002) 4–5; Jaap W de Zwaan, ‘Foreign Policy and Defence Cooperation in the European Union: 
Legal Foundations’ in Steven Blockmans (ed), e European Union and Crisis Management: 
Policy and Legal Aspects (TMC Asser Press 2008) 19. 
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consultation arrangements between governments. Once the time was ripe, these 
informal cooperation agreements and established practice were codified in EU 
primary law through the Single European Act (1986). 

Another illustration of the (in)formality pattern is the establishment of the 
CSDP and the related Brussels-based crisis management bureaucracy. Faced 
with a manifest failure of European States to take political or military action in 
the Kosovo crisis, Heads of State and Government sensed an urgent need for 
reform. Ad hoc, then, the CSDP was established outside of formal treaty-making 
procedures at the European Council Summit in Cologne (1999).11 e policy 
was only integrated into primary law (by the Treaty of Nice), once its bureaucra-
cy had already been put in place. Hence, the first crisis management structures—
including the Political and Security Committee (PSC), the European Union 
Military Committee (EUMC), the Military Staff of the European Union (EUMS), 
and the Committee on Civilian Aspects of Crisis Management (CIVCOM)—
were set up at high-ranking intergovernmental meetings throughout the years 
1999 and 2000. ese structures were formalized only later through secondary 
law provisions and, only regarding the PSC, incorporated into primary law.12 e 
incremental development of the law of European foreign affairs, security, and 
defence has thus to a great extent been shaped by irreversible policy choices, 
leading to day-to-day practice, made outside of intergovernmental conferences 
where primary law provisions are negotiated and eventually determined.13 

An additional element of (in)formality tied to limited juridificaton is the re-
stricted codification of legal instruments available in the CFSP/CSDP field. In-
deed, according to primary law, the only legal instrument available under the 
CFSP/CSDP next to ‘general guidelines’ are ‘decisions’, even if they fulfil different 
functions (Article 25(b) TEU).14 ese decisions are adopted by the European 
Council and the Council, in principle on the basis of unanimity (Article 31(1) 
TEU). is implies that, from a legalistic point of view, only decisions taken at 

 
11 Presidency Conclusions of the Cologne European Council (2–4 June 1999), Annex III: Presi-
dency Report on Strengthening of the common European policy on security and defence. 
12 Codification of the Political and Security Committee through Art 25 TEU (Nice). 
13 is understanding comes close to a structurationist view (as opposed to an intergovernmen-
tal or neo-institutional perspective) on the constitutional development of the Union—at least as 
concerns foreign policy, security, and defence issues. For a concise overview of the three per-
spectives, see Andreas Maurer, Daniela Keitz and Christian Völkel, ‘Interinstitutional Agree-
ments in the CFSP: Parliamentarization through the Back Door?’ (2005) 10 European Foreign 
Affairs Review 175, 179–182. 
14 For further details, see Panos Koutrakos, e EU Common Security and Defence Policy (Ox-
ford University Press 2013) 35–37. 
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the highest political level count as ‘decisions’ in the primary law sense, whereas 
the bulk of day-to-day management choices at the sub-Council does not. Deci-
sion-making by the Brussel-based bureaucracy is not spelled out by Treaty law, 
except for the substitute decision-making by the PSC for the Council (Article 
38). What is more, Treaty law (Article 297(2) TFEU) prescribes the mandatory 
publication of non-legislative acts—that is formal CFSP decisions—but remains, 
logically, silent as to the publication of ‘informal’ derivative CFSP acts adopted 
by the civilian crisis management bureaucracy. e latter are, in parts, listed in 
the online register of the EEAS (and/or the Council), but not necessarily accessi-
ble as subject to security regulations. As a result, the extensive (administrative) 
work of the Brussels-based bureaucracy remains largely below the threshold of 
formality (in the primary law sense) and visibility. at is because the adoption 
of formal CFSP decisions by the Council is the exception in civilian crisis man-
agement, while the adoption of (informal) derivative acts related to administra-
tive or operational matters at the sub-Council level is the rule. 

But why is there so little law? Law—that is both Treaty provisions and the in-
terpretation thereof made by judicial actors—has considerably shaped the Euro-
pean construction, and has acted as a catalyst of supranational integration pat-
terns. A key notion in this context is the one of ‘integration through law’.15 Pre-
cisely to avoid supranationalization, codification has consciously been kept at a 
safe distance from foreign affairs, security, and defence at the European level. 
e aforementioned two-treaty pattern is indicative hereof.16 In addition, the few 
legal rules eventually adopted provide for a predominantly intergovernmental 
CFSP (and by extension CSDP). e lower level of codification coupled with an 
intergovernmental framework signifies limited (supranational) integration and, 
as a result, a reduced role for supranational institutions, including the CJEU. It 
was therefore not only law which was kept at a safe distance, but also the judicial 
actors who could interpret the law. 

Limited judicialization 

e limited juridification of EU security and defence thus went hand in hand 
with the limited judicialization of this policy field at EU level. is situation has 
essentially remained unaltered since EU foreign affairs, security, and defence 

 
15 Karen J Alter, ‘e European Court and Legal Integration: An Exceptional Story or Harbinger 
of the Future?’ in Keith E Whittington, R Daniel Kelemen and Gregory A Caldeira (eds), e 
Oxford Handbook of Law and Politics (Oxford University Press 2008) 213. 
16 See Chapter II, especially the subsection on the integration of high politics. 
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were first codified in the SEA. e second subparagraph of Article 24(1) TEU 
and the first paragraph of Article 275 TFEU indeed stipulate that the Luxem-
bourg Court has no general jurisdiction with respect to the CFSP/CSDP. ere are 
two exceptions to this general preclusion of jurisdiction, namely as regards ques-
tions of policy delimitation (Article 40 TEU), and concerning sanctions—that is 
restrictive measures directed against legal and natural persons (second para-
graph of Article 275 TFEU). e latter exception was introduced into primary 
law as a reaction to the famous Kadi-jurisprudence.17 e pertinent provisions, 
constituting a ‘procedural eye of a needle’ for the EU judicature,18 read as follows: 

Article 24(1) TEU 
[…] e common foreign and security policy is subject to specific 
rules and procedures. […] e Court of Justice of the European 
Union shall not have jurisdiction with respect to these provisions, 
with the exception of its jurisdiction to monitor compliance with 
Article 40 of this Treaty and to review the legality of certain deci-
sions as provided for by the second paragraph of Article 275 of the 
Treaty on the Functioning of the European Union. 

Article 275 TFEU 
e Court of Justice of the European Union shall not have juris-
diction with respect to the provisions relating to the common for-
eign and security policy nor with respect to acts adopted on the 
basis of those provisions. 
However, the Court shall have jurisdiction to monitor compliance 
with Article 40 of the Treaty on European Union and to rule on 
proceedings, brought in accordance with the conditions laid down 
in the fourth paragraph of Article 263 of this Treaty, reviewing the 
legality of decisions providing for restrictive measures against 
natural or legal persons adopted by the Council on the basis of 
Chapter 2 of Title V of the Treaty on European Union. 

It can be inferred from the above Treaty stipulations that the first precept of legal 
accountability—judicial review—is severely limited by this jurisdictional carve-
out. Again, the rationale for keeping judicial review at a low level resided in the 
reluctance of Member States to supranationalize this policy field. e conflict of 

 
17 Piet Eeckhout, EU External Relations Law (2nd edition, Oxford University Press 2011) 498. 
On Kadi in politics, jurisprudence and legal scholarship, see Nele Yang, Zur Grundlegung eines 
Begriffs und seiner Erforschung im Unionsrecht anhand des EuGH-Urteils Kadi (Springer 2017). 
18 Own translation from the original German text, reading ‘prozessuales Nadelöhr’. Matthias 
Kottmann, Introvertierte Rechtsgemeinschast. Zur richterlichen Kontrolle des auswärtigen Handels 
der Europäischen Union, vol 249 (Springer 2014) 202. 
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intergovernmental versus supranational (institutional) design and fears of sover-
eignty loss eventually resulted in Member States granting the EU judicature only 
very limited jurisdictional competences.19 

ere are two more strands of arguments to explain why the CJEU’s jurisdic-
tion in CFSP matters is (still) so narrow.20 e first argument consists of saying 
that judicial review is not necessary given the legal nature of acts adopted under 
the CFSP—that is decisions and activities of politico-diplomatic character with-
out direct impact on individuals.21 Not least the sanctions policy implemented by 
the EU has demonstrated that this argument is erroneous. e second attempt at 
explanation rests on the consideration that the intergovernmental framework of 
the CFSP mirrors the executive dominance in foreign and security affairs exist-
ing at the national level. A closer look at the incremental development of Euro-
pean foreign affairs, security, and defence does, however, not back up this read-
ing: Member States have been influenced far more by the fear of losing sover-
eignty than by the (unconscious) effort at reproducing national solutions at the 
European level.22 erefore, the fear of ‘supranational infection’23 was the prima-
ry rationale driving Member States to lay down in primary law that the EU judi-
cature has very limited jurisdiction with respect to EU foreign policy, security, 
and defence. is construction, in turn, severely hampers legal accountability. 

Limited legal accountability? 

A glimpse at the literature indeed suggests that the three precepts of legal ac-
countability—legality, access, and damages—are built on shaky grounds in the 
context of the CFSP/CSDP,24 which is the analytical focus of the present study. 

 
19 e EU judicature used to be divided into a Court of First Instance (created in 1998), the 
European Court of Justice (ECJ), and the Civil Service Tribunal (CST, established in 2004). 
Nowadays, the CJEU comprises the General Court and the Court of Justice, while the CST 
ceased to exist in 2016 when its jurisdiction was transferred to the General Court. 
20 is is a summary of the analysis presented by Kottmann. See Kottmann (n 18) 163–175. 
21 e German Constitutional Court argued this way in the judgment on the Treaty of Maas-
tricht. It stated that decisions under the CFSP would per se lack ‘eine grundrechtserhebliche 
Verbindlichkeit für den Einzelnen.’ Bundesverfassungsgericht 12.10.1993, Maastricht, BVerfGE 
89, 155 para 73. 
22 On this point, see the careful analysis of the incremental development of the CFSP/CSDP in 
Hylke Dijkstra, Policy-Making in EU Security and Defence: An Institutional Perspective (Palgrave 
Macmillan 2013) 46–77. 
23 Eeckhout (n 17) 467. 
24 See the introduction to this Chapter. 
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e first precept—legality—concerns the availability of judicial review which, in 
the EU context, implies the amenability of (acts of) EU institutions to judicial 
review according to EU law provisions or jurisprudence.25 In EU security and 
defence, the scope of judicial review by the CJEU is, however, severely limited. 

Despite the Treaty of Lisbon conferring on the Luxembourg Court jurisdic-
tion on the entire corpus of Union law,26 the CFSP remains under a reversed 
rule-exception-regime, the rule being that the Court can only exceptionally ad-
judicate on CFSP matters.27 In addition, the standing of the aggrieved individual 
or entity—the second precept—has been problematic in the field of EU foreign 
and security affairs, leading to a patchy regime of legal protection, and the same 
finding is applicable to the third precept, namely (criteria for) damages liability.28 
In view of both the lack of a defined judicial procedure allowing for enforcement 
and limited remedies (that is legal protection) open to potential complainants, 
Advocate General (AG) Wahl qualified the law governing the CFSP as lex imper-
fecta.29 In sum, the primary law framework gives the EU judicature little room to 
exercise accountability for conduct (Ac) and, similarly, few opportunities to 
enforce accountability for information (Ai) on behalf of other European institu-
tions. 

2. Hurdles to adjudication by national courts 

e constitutional fabric of the CFSP, and especially the CSDP, being fundamen-
tally intergovernmental, legal accountability on decisions taken in this policy 
field is in the hands of national judicial institutions. is division of jurisdiction-
al labour is corroborated by Article 19(1) TEU, which reads as follows: 

e Court of Justice of the European Union shall include the 
Court of Justice, the General Court and specialised courts. It shall 
ensure that in the interpretation and application of the Treaties 
the law is observed. 

 
25 Case 294/83 Parti écologiste ‘Les Verts’ v European Parliament [1986] EU:C:1986:166 para 23. 
26 Art 19 TEU; Art 256 TFEU; Art 263 TFEU; Art 267 TFEU. 
27 Case C–455/14 P H v Council and others [2016] EU:C:2016:212, Opinion of AG Wahl of 7 
April 2016 para 2; Case C–263/14 European Parliament v Council [2015] EU:C:2015:729, Opin-
ion of AG Kokott of 28 October 2015 para 43. 
28 Kottmann (n 18) 200–229. 
29 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) paras 38–45. 
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Member States shall provide remedies sufficient to ensure effective 
legal protection in the fields covered by Union law. 

In other words, the jurisdiction of the EU judicature being exceptional (in cases 
related to policy delimitation and sanctions), national courts are formally the 
primary legal accountability fora for disputes arising from EU security and de-
fence activities, including civilian crisis management. 

In theory, then, legal scrutiny of disputes arising in the context of 
CFSP/CSDP activities not falling under the exceptions regime remains a nation-
al matter. is reading of primary law was emphasized by AG Kokott, who ar-
gued that jurisdiction lies with national courts or tribunals in the absence of a 
direct recourse to the Luxembourg Court—which is the predominant case in the 
field of the CFSP.30 As primary law enables judicial review only for some types of 
decisions (most prominently restrictive measures), even if other decisions could 
be legally binding for other entities than Union institutions, individuals have 
only limited judicial remedies at EU level. erefore, AG Wahl argued, Member 
States must ensure the principle of effective judicial protection.31 Similarly, 
Christophe Hillion maintained that, with a view to guaranteeing legal protec-
tion, national judicial authorities can exercise ‘complementary judicial control 
over CFSP, where and as long as the Court of Justice is not allowed to exercise it 
itself.’32 Yet, there are only very few cases pertaining to CSDP matters before 
national courts. 

In practice, there are indeed different hurdles to national courts actually ad-
judicating cases related to EU security and defence, both as regards procedural 
and substantive matters. First and foremost, there is the issue of justiciability. 
National courts might find that disputes arising in the context of international 
relations or defence activities are not legal but political in nature—they are relat-
ed to or stem from a political decision taken by the executive in conformity of 
the constitutionally embedded separation of powers—and as such not justiciable. 
e French Conseil d’Etat, for instance, found in 2003 that it had no competence 
to hear an application asking for the suspension of the decision of the President 
of the Republic authorizing British and US-American airplanes to cross French 
air space on their way to Iraq. e reason was that the application for suspension 
touched upon the conduct of the Republic’s foreign policy, and was therefore not 

 
30 View of AG Kokott, delivered on 13 June 2014 [2014] EU:C:2014:2475, opinion procedure 
2/13 para 96. 
31 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) para 49. 
32 Christophe Hillion, ‘Decentralised Integration? Fundamental Rights Protection in the EU 
Common Foreign and Security Policy’ (2016) 1 European Papers 55, 65. 
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justiciable.33 is judgment is exemplary of the acte de gouvernement-doctrine.34 
Taking a similarly deferential stance, national courts might thus find to lack 
jurisdiction ratione materiae for cases related to EU security and defence activi-
ties, including civilian crisis management. But even if the justiciability-hurdle is 
taken, there are further issues ahead. 

In the event of a procedural review of a CFSP measure undertaken by nation-
al courts, jurisdiction would be limited in several regards. First, the scope of 
review would be limited for two interrelated reasons. On the one hand, national 
courts can only hold to account the national representatives of their respective 
Member State (ratione personae). On the other hand, the only (in)action which 
can be taken in the field of CFSP/CSDP according to primary law are ‘general 
guidelines’ or ‘decisions’ adopted pursuant to Articles 26 and 31 TEU, that is in 
principle on the basis of unanimity. is, in turn, makes it very difficult for na-
tional judicial bodies to disentangle the (in)action of their representative from 
the (in)action of the remaining twenty-seven executive actors deciding jointly. 
Enforcing accountability for conduct (Ac) of national executives for specific 
CFSP decisions in the context of civilian crisis management is therefore improb-
able. 

Secondly, and related to this, most CFSP/CSDP decisions, including in civil-
ian crisis management, are taken by the Brussels-based bureaucracy. Whereas 
high-level CFSP decisions are codified by primary law, derivative CFSP decisions 
(primarily administrative acts) are not. is is the result of concealed 
agencification—that is an informal vertical transfer of decision-making and 
action capacity from Member State institutions to a specialized Brussels-based 
bureaucracy: while actors de facto exercise power at EU level, their power is de 
jure not formalized. Legally scrutinizing these derivative decisions is therefore 
highly problematic: they do—from a legalistic point of view, stressing the prin-
ciple of conferral—not exist as they are not laid down in primary law and—from 
a realistic stance—are not part of the national legal order as they are produced 
by Europeanized structures. Hence, it is more likely that national courts will be 
called to adjudicate on procedural matters related to decision-making involving 
national representatives. Scrutiny would consequently focus on the respect of 
national requirements governing the participation of national institutions other 
than the executive in decision-making, which primarily boils down to adjudicat-
ing on national parliamentary involvement. 

 
33 Conseil d’Etat, du 10 avril 2003, 255905, Comité contre la guerre en Irak. 
34 In the USA, this is known as the political question doctrine. It was set out in Marbury v. Madi-
son [1803] and reaffirmed in Baker v. Carr [1962]. 
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Yet, thirdly, there are not too many procedural arrangements providing for 

countervailing powers at Member State level which national courts could uphold 
to enforce accountability for conduct (Ac): most national parliaments have very 
reduced formal powers in relation to EU civilian crisis management, both prior 
and aster deployment.35 Only in one third of the Member States the legislative 
branch must give prior consent to a Council decision on deployment. Parlia-
mentary oversight aster deployment is even less developed across Member 
States—and the same is true for information rights. In addition, the hands of 
national courts are tied with regard to enforcing accountability for information 
(Ai) on behalf of national institutions or individuals, as pertinent information is 
mostly contained in classified EU documents, whose de-classification and dis-
closure national courts cannot order. 

In the event of a substantive review on the effects of a specific CFSP decision, 
there are also a range of obstacles to national judicial scrutiny. First, even if a 
complaint related to the CFSP/CSDP is considered justiciable, national courts 
might declare the case inadmissible because of two reasons, namely (1) immuni-
ty (osten tied to questions of legal personality and/or territoriality), and (2) lack 
of interpretative competence. As for immunity issues, the Status of Mission 
Agreements (SOMAs), signed between the EU and the respective host State, 
confer immunity from jurisdiction and from execution both to the mission and 
its international staff members,36 but attributes jurisdiction to national courts for 
national experts seconded by their government.37 is means that a Dutch court 
could rule on the misconduct of a Dutch civil servant seconded to a EU civilian 
mission, but could not assess the conduct of a Spanish civil servant working in 
the same mission. In addition to this restriction ratione personae, the mission as 
such enjoys immunity. is can constitute an insurmountable jurisdictional 
obstacle to national courts. Indicative hereof are two court proceedings.38 One 

 
35 A detailed analysis of the parliamentary blind spot at the national level regarding civilian 
crisis management can be found in Chapter V.2. 
36 See Art 3, Art 6(4), Art 6(5), and Art 6(7) and Art 8 Model SOMA. For more details on the 
immunity regime in place, see the analysis developed in Chapter VII.1. 
37 at is because the judicial authorities of the seconding State retain competence (both during 
and aster the deployment) over the seconded staff members—for criminal jurisdiction for all 
acts, and for civil and administrative jurisdiction for all official acts. See Art 3, Art 6(4), Art 
6(5), Art 6(7) and Art 8 Model SOMA. 
38 See Bamieh v Foreign and Commonwealth Office and ors (currently on appeal), and Recom-
mendation of the European Ombudsman in case OI/13/2014/JF on the European External 
Action Service’s non-recognition of a third country court ruling: payment of compensation 
Made in accordance with Article 3(6) of the Statute of the European Ombudsman (23 Septem-
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relates to a claim raised with the Employment Tribunal of London against the 
Commonwealth Office and EULEX Kosovo, where the tribunal in question 
decided that it lacked jurisdiction over EULEX. e second exemplary case, 
involving the EU crisis management mission in Guinea-Bissau, circled around 
questions of immunity from jurisdiction and execution of the mission at stake, 
with the courts being undecided whether immunity should be granted or not. 

Secondly, regarding interpretative competence, it is crucial to underline that 
the conduct of civilian crisis management missions is regulated by and produces 
EU law. is is, for instance, the case when a mission is set up by a Council deci-
sion. Adjudicating cases related to civilian missions would thus imply interpret-
ing EU law. But according to the Foto-Frost jurisprudence of the Luxembourg 
Court, only EU courts can scrutinize the legality and validity of acts adopted by 
EU institutions.39 In the past, it had been questioned by some jurists whether this 
general principle of interpretation would apply to the CFSP, where the jurisdic-
tional rule-exception-relationship is reversed: as the jurisdiction of the EU judi-
cature is generally excluded, national courts would naturally step in and adjudi-
cate.40 Yet, the Luxembourg Court has recently confirmed the applicability of the 
Foto-Frost reasoning—that is the interpretative supremacy of EU courts regard-
ing EU acts—to certain CFSP matters.41 

is is related to yet another question. In the past, it was unclear whether na-
tional courts could circumvent their interpretation impasse by referring a case in 
the field of the CFSP/CSDP to their Luxembourg colleagues for a preliminary 
ruling pursuant to Article 19(3) TEU and Article 267 TFEU. While some argued 
that primary law clearly precluded the CJEU from giving any preliminary rul-
ings in the sphere of the CFSP,42 others claimed that national courts could ask 
the CJEU to interpret Union law or ascertain the validity of acts adopted by EU 
institutions, also in EU foreign affairs, security, and defence.43 In a recent deci-
sion, the Luxembourg judges partly solved this question. In response to a British 
court, which had asked the CJEU for a preliminary ruling pertaining to sanc-
tions (Case C–72/15, Rosnest), the Court held that is was competent to give 

 
ber 2016); Proposal of the European Ombudsman for a solution in the own initiative inquiry 
OI/13/2014/JF concerning the European External Action Service (19 June 2015). 
39 Case C–314/85 Foto-Frost v Hauptzollamt Lübeck-Ost [1987] EU:C:1987:452 para 17. 
40 View of AG Kokott, Opinion 2/13 [2014] (n 30) para 100. 
41 Case C–72/15 Rosnest v Her Majesty’s Treasury [2017] EU:C:2017:236 paras 76–79. 
42 View of AG Kokott, Opinion 2/13 [2014] (n 30) para 89; 100; Geert de Baere, Constitutional 
Principles of EU External Relations (Oxford University Press 2008) 187; 188. 
43 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) para 91; Hillion (n 32) 
65. 
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preliminary rulings to determine the (in)validity of acts of EU institutions ‘in the 
field of the CFSP where the Treaties confer the Court jurisdiction to review their 
legality’.44 Whereas this opens the venue for preliminary rulings on subjects 
covered by the exceptional jurisdiction of the Court, namely sanctions and poli-
cy delimitation, it does not imply—but does not preclude either—that the Lux-
embourg Court can also render such rulings on other CFSP decisions.45 Be that 
as it may, the Court remains the sole interpreter of CFSP issues for which it is 
competent by virtue of primary law or on the basis of its own jurisprudence. 

But even if national courts were to scrutinize CFSP/CSDP decisions taken in 
the context of civilian crisis management, they could merely limit the application 
in the respective Member State, but would lack the power to invalidate the dis-
puted acts.46 What is more, EU institutions could not appear before national 
courts.47 Accountability for conduct (Ac) would thus be incomplete in scope and 
geographically compartmentalized. is, in turn, could lead to a jurisprudential 
patchwork across Member States regarding legal protection.48  

e final aspect potentially limiting adjudication by national courts is the lo-
cus standi of plaintiffs. Access rules are ‘not homogeneous but variable in nation-
al systems.’49 And even if national courts declared themselves competent to hear 
a case and the admissibility threshold was reached, it would not be obvious that 
liability could be established and/or damages enforced.50 Liability claims (death, 
injury, damage, and loss) are subject to a special regime laid down in the Status 
of Mission Agreements. e mission or its members cannot be held liable ‘for 
any damages to or loss of civilian or government property’ occasioned by the 
fulfilment (or protection) of the mandate.51 In addition, claims not covered by 
this exception from liability follow a three-step procedure, consisting of (1) the 
attempt to reach an amicable settlement, the lack thereof leading to (2) a possible 
settlement by a specifically established claims commission, and if a settlement is 
not possible either, (3) recourse to diplomatic means or to a claims tribunal is 

 
44 Case C–72/15 [2017] (n 41). 
45 e reflections of AG Wathelet point in the same direction. Case C–72/15 Rosnest v Her 
Majesty’s Treasury [2016] EU:C:2016:381, Opinion of AG Wathelet of 31 May 2016 paras 70–71. 
46 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) para 103. 
47 Harlow and Rawlings (n 1) 549; Martina Spernbauer, EU Peacebuilding in Kosovo and Afghan-
istan. Legality and Accountability (Martinus Nijhoff Publishers 2014) 357. 
48 Eckes (n 5) 515. 
49 Harlow and Rawlings (n 1) 548. 
50 Kottmann (n 18) 227–229. 
51 Art 16 Model SOMA. 



208 Legal accountability: beyond jurisdictional reach? 
 
programmed. ese arrangements a priori do not give national courts jurisdic-
tion to hear liability cases. 

While in theory national courts would be the primary legal accountability 
fora in the context of civilian crisis management, there are in practice different 
hurdles rendering adjudication on these matters problematic. e little case-law 
at the national level underlines this point, especially when compared to the 
significant amount of cases lodged with the European Ombudsman (potentially) 
qualifying for administrative jurisdiction.52 ere are thus few opportunities in 
practice to hold national actors at the strategic or operational level of civilian 
crisis management to account for their decisions in Brussels (Ac), or to exercise 
accountability for information (Ai) on behalf of national institutions. 

3. e dual accountability role of the Luxembourg Court 

A look at the EU judicature offers a more nuanced accountability picture. Within 
the limited jurisdiction in CFSP/CSDP matters attributed to the EU judicature 
under primary law (Article 24(1) TEU and Article 275 TFEU), the Luxembourg 
Court fulfils two crucial accountability roles.53 First, the EU judicature acts as an 
accountability facilitator. In this role, the Court backs the accountability role of 
other institutions, such as the European Parliament, on the basis of existing 
institutional or procedural arrangements. Adjudication concerns the allocation 
of power or competences in the institutionally and procedurally intergovern-
mental CFSP/CSDP. Secondly, the CJEU can be an accountability forum. In this 
function, the Court itself holds actors of EU security and defence to account for 
their (in)action. Much adjudication in this respect relates to the Europeanized 
dimension of civilian crisis management as cases circle around day-to-day issues 
or, differently put, derivative CFSP decisions. e first part of this section dis-
cusses in detail the facilitator role, while the second subsection addresses the 
Court’s function as arbiter. 

e EU judicature as accountability facilitator 

Despite its de jure limited jurisdiction on matters related to the CFSP/CSDP, the 
EU judicature has been able to exercise its role as accountability facilitator. e 
Court’s jurisprudence has indeed impacted in several regards on the institutional 

 
52 See Chapter VII.3. 
53 On the double accountability role of courts in general, see Harlow and Rawlings (n 1) 547. 
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and procedural framework within which EU security and defence unfolds.54 
First, the Court’s jurisprudence has somewhat alleviated the strict secrecy rules 
applicable to security and defence documents by affirming a general right to 
access information, while safeguarding necessary exceptions of non-disclosure. 
Secondly, the Luxembourg judges have made sure that the institutional balance 
between supranational (Commission, Parliament) and intergovernmental insti-
tutions (Council) be respected in decision-making and implementation. More 
recently, the CJEU has, thirdly, also strengthened parliamentary rights with a 
view to permitting democratic scrutiny of EU foreign affairs, security, and de-
fence. All of these litigation constellations allowed the Court to clarify general 
substantive and procedural standards applicable to EU foreign affairs, security, 
and defence. erefore, the Court decisions discussed in this subsection indi-
rectly affect decision-making in and implementation of civilian crisis manage-
ment as they impact on the overall legal and political framework within which 
civilian missions are carried out. As mentioned above, the facilitator-role con-
cerns mostly the intergovernmental facet of civilian crisis management (i.e. 
competences or rights in the codified intergovernmental institutional and pro-
cedural setting). 

Access to sensitive documents: rights and limits 

At the turn of the century, transparent modes of governance were high on the 
agenda.55 Against this broader backdrop, several cases were lodged at the Lux-
embourg Court to decide whether and to which extent access to sensitive docu-
ments had to be granted in the field of EU foreign and security policy. In Svenska 
Journalistförbundet, a case in which the Council had denied access to documents 
because of the principle of the duty of confidentiality,56 the Court of First In-
stance held in 1998 that, according to the 1993 Council decision on public access 
to Council documents,57 public access to Council documents included all Coun-

 
54 Marise Cremona and Anne ies, ‘Introduction’ in Marise Cremona and Anne ies (eds), 
e European Court of Justice and External Relations Law. Constitutional Challenges (Hart 
Publishing 2014) 2. 
55 See, for instance, COM(2001) 428 final, ‘European Governance—a White Paper’, OJ [2001] C 
287/1. 
56 Case T–174/95 Svenska Journalistförbundet v Council [1998] EU:T:1998:127 para 13; 18.  
57 Council Decision 93/731/EC of 20 December 1993 on public access to Council documents 
[1993] OJ L 340/43. 
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cil documents, regardless of their content.58 is, in turn, meant that CFSP doc-
uments were not subject to a special transparency or access policy.59 

One year later, in 1999, the Court of First Instance upheld this view in Hau-
tala, a case concerning a Member of the EP who had requested information on 
the export of conventional arms from the Council.60 Moreover, the Court of First 
Instance introduced in this context a considerate judicial review for access to 
document cases: exceptions to the general rule of access could be made by the 
Council if the disclosure of the documents requested would negatively impact 
on the international relations of the Union; in this constellation, the review by 
the Court (of First Instance) would be limited ‘to verifying whether the proce-
dural rules have been complied with, the contested decision is properly rea-
soned, and the facts have been accurately stated, and whether there has been a 
manifest error of assessment of the facts or a misuse of powers.’61 If only parts of 
the requested information were covered by the exception, the Council would 
have to consider granting partial access to those parts of the documents not 
falling under the exceptions regime,62 and here the Court could exercise a full 
review ‘to verify whether the Council was obliged to consider whether partial 
access could be granted.’63 Shortly aster, the Court of First Instance ruled in two 
related cases—Kuijer I and Kuijer II—that a refusal to grant access to a docu-
ment needed to be reasoned on the basis of the content and context of the doc-
ument in question.64 

 
58 Case T–174/95 [1998] (n 56) paras 81–84. 
59 ibid 84. 
60 Case T–14/98 Heidi Hautala v Council [1999] EU:T:1999:157 para 42. 
61 ibid 72. 
62 ibid 87. In a later case (Case C–266/05 P Sison v Council [2007] EU:C:2007:75.), the Luxem-
bourg Court clearly stressed that ‘the refusal of access by the institution is mandatory where 
disclosure of a document to the public would undermine the interests which that provision 
protects’ (para 46). e Court further stated that the Council enjoyed a ‘wide discretion for the 
purpose of determining whether disclosure of a document to the public would undermine the 
interests protected by that provision’ (para 64). It also found the brevity of the Council’s state-
ment of reasons was justified as it meant to protect sensitive interests (para 82). is deferential 
attitude has been criticized by scholars. See, for instance, de Baere (n 42) 175. 
63 Case T–14/98 [1999] (n 60) para 76.e Court upheld the 1999 first instance decision in a 
judgment delivered in 2001. Case C–353/99 P Council v Heidi Hautala [2001] EU:C:2001:661 
paras 22–31. 
64 Case T–188/98 Aldo Kuijer v Council [2000] EU:T:2000:101 paras 36–48.is reasoning was 
again unfolded and corroborated in a judgment delivered in 2002 Case T–211/00 Aldo Kuijer v 
Council [2002] EU:T:2002:30 paras 60–64. 
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In sum, then, the jurisprudence of the Luxembourg Court created a frame-

work in which the Council—and, by extension, other institutions handling clas-
sified CFSP information—can refuse access to documents if their disclosure 
could have negative repercussions for the international relations of the Union 
according to an evaluation of their content and context. For those parts not 
covered by the exceptions regime, partial disclosure has to be considered. In 
addition, the Court found itself competent to scrutinize whether the procedural 
rules of (not) granting access had been abided by. is line of jurisprudence 
improved access to sensitive documents of individuals and, in this way, paved 
the way for enhanced accountability regarding EU foreign affairs, security, and 
defence, also with regard to civilian crisis management. is holds both for 
accountability for information (Ai), exercised through individuals, including 
Members of the European Parliament (MEPs), and for accountability for con-
duct (Ac) exercised by the Court when reviewing the compliance with existing 
procedures. But it must be stressed at this juncture that, despite this somewhat 
attenuating judicial interpretation of existing secondary legislation on public 
access to documents, the mandatory and optional exceptions contained in the 
2001 Regulation on public access to EU documents,65 together with the restric-
tive internal security regulations of the Council and the EEAS, keep on render-
ing public access to documents in (civilian) CSDP a complex endeavour.66 

Institutional balance: from policy delimitation to democracy promotion 

Another highly contentious subject area was (and still is) the delimitation of 
strands of external action, which is linked to the principle of institutional bal-
ance. Here, the Court had to repeatedly adjudicate which institution was compe-
tent to take external action. e key element in this regard is the choice of the 
appropriate substantive legal basis, which is to be selected in accordance with 
objective factors amenable to judicial review.67 is choice is of ‘constitutional 
significance’ as it ensures that Union institutions are acting on the basis of pow-

 
65 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 
2001 regarding public access to European Parliament, Council and Commission documents 
[2001] OJ L 145/43. 
66 Council Decision 2013/488/EU of 23 September 2013 on the security rules for protecting EU 
classified information [2013] OJ L 274/1; Decision of the High Representative of the Union for 
Foreign Affairs and Security Policy of 19 April 2013 on the security rules for the European 
External Action Service [2013] OJ L 190/1. For further details, see the accountability challenges 
discussed in Chapter III.5. 
67 Case C–300/89 Commission v Council [1991] EU:C:1991:244 para 10; Case 45/86 Commission 
v Council [1987] EU:C:1987:163 para 11. 
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ers conferred to them.68 No less important is the significance of the substantive 
legal basis regarding institutional balance: the choice of the substantive legal 
basis determines the formal legal basis, that is the applicable decision-making 
procedures, and therefore impacts on the extent to which different European 
institutions are involved in decision-making and policy implementation.69 

To delineate external competences, the Court has developed the centre of 
gravity test which consists in a thorough examination of the aim and the content 
of an adopted measure.70 When a measure pursues several objectives or consists 
of several components, a distinction has to be made between the main or pre-
dominant, and the incidental element, the former determining the legal basis. If 
objectives or components cannot be hierarchized because they are inextricably 
linked, the measure can, in principle, be based on several legal bases.71 e scru-
tiny of the appropriate legal basis is a powerful tool to ensure that institutions act 
according to primary law provisions, and therefore helps the Court to enforce 
accountability for conduct (Ac). 

Traditionally, litigation concerning policy delimitation was brought by the 
Commission against the Council to delineate development from security poli-
cies. But in the last years, court cases have been initiated by the European Par-
liament against the Council with a view to defining the limits of security policy 
activities and the (external dimension of the) Area of Freedom, Security and 
Justice (AFSJ), the Parliament having far more participation rights in the latter. 
e litigation constellation in delimitation cases has thus changed since the 
entry into force of the Treaty of Lisbon.72 

e most prominent pre-Lisbon litigation related to development/security 
delimitation was the ECOWAS case about the non-proliferation of small arms 
and light weapons (SALWs) in Africa, which opposed the Commission and the 
Council. In order to call a halt to the destabilizing accumulation and spread of 

 
68 Opinion 2/00 of the Court of 6 December 2001 [2001] EU:C:2001:664 para 5; Case C–263/14 
European Parliament v Council [2016] EU:C:2016:2436 para 42. 
69 Peter van Elsuwege, ‘e Potential for Inter-Institutional Conflicts before the Court of Justice: 
Impact of the Lisbon Treaty’ in Marise Cremona and Anne ies (eds), e European Court of 
Justice and External Relations Law. Constitutional Challenges (Hart Publishing 2014) 115. 
70 ibid 117–119. 
71 is approach was confirmed by several post-Lisbon rulings. See Case C–263/14 [2016] (n 
68) para 44; Case C–658/11 European Parliament v Council [2014] EU:C:2014:2025 para 43; 
Case C–130/10 European Parliament v Council [2012] EU:C:2012:472 paras 42–44. 
72 is observation was also made in van Elsuwege (n 69) 119. 
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SALWs, the Council had taken a decision,73 implementing a Joint Action,74 to 
‘offer a financial contribution and technical assistance to set up the Light Weap-
ons Unit within the ECOWAS Technical Secretariat and convert the Moratorium 
into a Convention on small arms and light weapons between the ECOWAS 
Member States.’75 e Commission brought an action before the Court of Justice 
for the annulment of the measures at stake, arguing that they were based on the 
wrong legal basis as they pursued development (instead of security) objectives. 
In short, the Commission’s core claim was that both the Joint Action and the 
implementing decision fell within the scope of the shared competences on the 
basis of which the Community conducted its development policy. As these EC 
competences were protected through the non-affectation clause,76 set out by then 
Article 47 TEU (Nice), the Council’s measures were considered to be violating 
the Community’s competence in the area.77 Article 47 TEU (Nice) stipulated that 
‘nothing in this Treaty shall affect the Treaties establishing the European Com-
munities or the subsequent Treaties and Acts modifying or supplementing them.’ 
e Court followed the Commission’s line of argument as regards the interpreta-
tion of this provision—shielding EC competences from encroachment—and 
annulled both Council measures.78 

e non-affectation clause has been substantially altered in the meanwhile: it 
has turned into a mutual non-affectation clause.79 Given this modified primary 
law framework, the significance of the existing jurisprudence (i.e. the ECOWAS 

 
73  Council Decision 2004/833/CFSP of 2 December 2004 implementing Joint Action 
2002/589/CFSP with a view to a European Union contribution to ECOWAS in the framework 
of the Moratorium on Small Arms and Light Weapons [2004] OJ L 395/65. 
74 Council Joint Action of 12 July 2002 on the European Union’s contribution to combating the 
destabilising accumulation and spread of small arms and light weapons and repealing Joint 
Action 1999/34/CFSP [2002] L 191/1. 
75 Art 1(2) Council Decision 2004/833/CFSP [2004] OJ L395/65 (n 73). 
76 Peter van Elsuwege, ‘EU External Action Aster the Collapse of the Pillar Structure: In Search 
of a New Balance Between Delimitation and Consistency’ (2010) 47 Common Market Law 
Review 987, 1002–1004. 
77 An analysis of the arguments provided by the Commission and the Council can be found in 
Christophe Hillion and Ramses A Wessels, ‘Competence Distribution in EU External Relations 
aster ECOWAS: Clarification or Continued Fuzziness?’ (2009) 46 Common Market Law Review 
551; Panos Koutrakos, ‘e Nexus Between the European Union’s Common Security and De-
fence Policy and Development’, A Constitutional Order of States? Essays in EU Law in Honour of 
Alan Dashwood (Hart Publishing 2011) 600. 
78 Case C–91/05 Commission v Council [2008] EU:C:2008:288. 
79 van Elsuwege (n 76) 1002–1004. 
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case) is reduced under the new constitutional arrangements.80 e current Treaty 
provision reads as follows: 

Article 40 TEU 
e implementation of the common foreign and security policy 
shall not affect the application of the procedures and the extent of 
the powers of the institutions laid down by the Treaties for the ex-
ercise of the Union competences referred to in Articles 3 to 6 of the 
Treaty on the Functioning of the European Union. 
Similarly, the implementation of the policies listed in those Arti-
cles shall not affect the application of the procedures and the ex-
tent of the powers of the institutions laid down by the Treaties for 
the exercise of the Union competences under this Chapter. 

Hence, the acquis communautaire—former Community competences—is pro-
tected from encroachment by the stipulations of the first paragraph, just as the 
acquis sécuritaire81—under the CFSP—is shielded from impingement by supra-
national strands of external action by virtue of the second paragraph.82 

Interestingly, aster the entry into force of the Treaty of Lisbon, the Court re-
frained for several years from expressly mentioning Article 40 in judgments 
dealing with delimitation issues. e first reference to Article 40 in a decision 
was made in 2016, however, only to its first paragraph, namely the protection of 
supranational competences from intergovernmental impingement. is is 
somewhat puzzling given that, in the case at hand (discussed below), the EP 
challenged intergovernmental competences (CFSP) by advancing supranational 
competences pertaining to the AFSJ.83 

is being said, the Treaty of Lisbon puts a strong emphasis on the con-
sistency of external action (Article 21(3) TEU), although it does not impose a 
hierarchy of different forms of external action. Consequently, the status quo is 

 
80 Alan Dashwood, ‘Article 47 TEU and the Relationship between First and Second Pillar Com-
petences’ in Alan Dashwood and Marc Maresceau (eds), Law and Practice of EU External Rela-
tions. Salient Features of a Changing Landscape (Cambridge University Press 2008) 98–103; 
Koutrakos, e EU Common Security and Defence Policy (n 14) 236–244. 
81 Term used by Steven Blockmans in Steven Blockmans, ‘An Introduction to the Role of the EU 
in Crisis Management’ in Steven Blockmans (ed), e European Union and Crisis Management: 
Policy and Legal Aspects (TMC Asser Press 2008) 3. 
82 AG Yves Bot, for instance, explicitly mentioned that the provisions of Article 40 TEU hence-
forth protected the acquis sécuritaire from supranational encroachment. See Case C–130/10 
European Parliament v Council [2012] EU:C:2012:50, Opinion of AG Bot of 31 January 2012 
para 67. e Court did, however, not include his reasoning in the final judgment. 
83 Case C–263/14 [2016] (n 68) para 42. 
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that development and the (external dimension of the) AFSJ, on the one hand, 
and the CSDP, on the other hand, are on equal footing from a formal point of 
view as regards the consistency requirement.84 is reading is consolidated by 
Article 1(3) TEU, stipulating the same legal value of the TEU and the TFEU. e 
new provisions contained in Article 40 TEU on the mutual non-affectation of 
the CFSP—and implicitly the CSDP—and external activities undertaken under 
other policy fields also corroborate this formal equality. e Court has thus to 
determine why, in certain constellations, one strand of external policy takes 
priority over another, especially as they pursue common objectives according to 
Article 21(2) TEU. 

is is precisely what the CJEU had to do with regard to a series of cases re-
lated to AFSJ/CFSP delimitation, which has been at the core of post-Lisbon cases 
on institutional balance, all initiated by the European Parliament against the 
Council. In addition, the Luxembourg Court strengthened the role of the EP as a 
political accountability forum. While taking into consideration the institutional 
prerogatives and procedural arrangements laid down by the Treaty drasters, the 
EU judicature gave existing procedural requirements a parliamentary-friendly 
reading. 

e first contentious case was related to the imposition of restrictive 
measures in the fight against terrorism.85 e European Parliament had brought 
an action to the Luxembourg Court to annul a Council Regulation imposing 
such restrictive measures,86 claiming that the Regulation had been adopted on 
the wrong substantive legal basis, namely under Article 215(2) TFEU falling 
under the CFSP and not under Article 75 TFEU falling under the AFSJ. e 
Court, sitting in its Grand Chamber composition, repeated that a recourse to a 
dual legal basis was not possible if the procedures linked to the respective legal 
bases were incompatible with each other—which was the case with Article 
215(2) TFEU and Article 75 TFEU: the two legal bases could not be cumulated 
as they laid down a very different degree of involvement of the European Par-
liament.87 In view of the aim, content, and context of the contested Regulation, 

 
84 Jörg Monar, e External Dimension of the EU’s Area of Freedom, Security and Justice. Pro-
gress, Potential and Limitations aster the Treaty of Lisbon (Swedish Institute for European Policy 
Studies 2012) 28. 
85 Case C–130/10 [2012] (n 71). 
86 Council Regulation (EU) No 1286/2009 of 22 December 2009 amending Regulation (EC) No 
881/2002 imposing certain specific restrictive measures directed against certain persons and 
entities associated with Usama bin Laden, the Al-Qaida network and the Taliban [2009] OJ L 
346/42. 
87 Case C–130/10 [2012] (n 71) paras 45–49. 
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the Court found that Article 215(2) TFEU constituted ‘the appropriate legal 
basis for measures […] directed to addressees implicated in acts of terrorism 
who, having regard to their activities globally and to the international dimension 
of the threat they pose, affect fundamentally the Union’s external activity’,88 and 
eventually dismissed the action.89 e Court stated that the de jure limited role 
of the European Parliament in the CFSP could not determine the choice of the 
(substantive) legal basis favouring a parliamentary-friendly (formal) legal basis.90 
At the same time, the judges also emphasized that the restricted involvement of 
the EP in CFSP matters was ‘the result of the choice made by the framers of the 
Treaty of Lisbon’.91 e Luxembourg judges recalled on this occasion that the 

‘participation by the Parliament in the legislative process is the 
reflection, at Union level, of the fundamental democratic princi-
ples that the people should participate in the exercise of power 
through the intermediary of a representative assembly.’ 92 

e second contentious case—Mauritius Agreement—concerned the conclu-
sion of an international agreement in the context of the EU’s anti-piracy activi-
ties off the Somali coast: on behalf of the Union the Council had, without con-
sultation or prior consent of the European Parliament, in 2011 decided to sign 
and conclude an agreement with the Republic of Mauritius to regulate the condi-
tions of the transfer of suspected pirates and associated seized property from the 
European Union-led naval force to the Republic of Mauritius and suspected 
pirates aster transfer.93 e contested international agreement included aspects of 
judicial cooperation in criminal matters and police cooperation, and therefore 
raised questions of policy delimitation. e Court did, however, find that to 
warrant a (single) legal basis on the ground of the AFSJ—and not the CFSP—the 
measures implemented under Articles 82 TFEU (judicial cooperation in crimi-
nal matters) and 87 TFEU (police cooperation) necessarily needed to be linked 
to fostering security within the Union and that, in the given case, measures had 

 
88 ibid 78. 
89 ibid 112. 
90 ibid 79. 
91 ibid 82. 
92 Emphasis added. ibid 81. 
93 Council Decision 2011/640/CFSP of 12 July 2011 on the signing and conclusion of the 
Agreement between the European Union and the Republic of Mauritius on the conditions of 
transfer of suspected pirates and associated seized property from the European Union-led naval 
force to the Republic of Mauritius and on the conditions of suspected pirates aster transfer 
[2011] OJ L 254/1. 
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been taken with a view to strengthening international security outside the EU.94 
is take stressed the salience of CFSP/CSDP activities, including civilian mis-
sions. e substantive legal basis chosen by the Council (Article 37 TEU, trigger-
ing the procedures set out in Article 218(5) and 218(6) TFEU) was therefore 
correct, even though the Court annulled the decision for procedural reasons 
while maintaining its effects.95 

As in the first post-Lisbon delimitation case (C–130/10), the Luxembourg 
judges referenced the democratic principles underpinning the Union. is time 
the Court stated that 

‘the Parliament’s involvement in the decision-making process is 
the reflection, at EU level, of the fundamental democratic princi-
ples that the people should participate in the exercise of power 
through the intermediary of a representative assembly.’ 96 

It is noteworthy that the linguistic pendulum swung from ‘legislative process’ to 
‘decision-making process’, the latter leaving a far broader room for parliamentary 
involvement given the preclusion of legislative acts in the CFSP area. What is 
more, the CJEU found that the ‘Treaty of Lisbon has even enhanced the im-
portance of that rule in the treaty system’, and that it could not be inferred from 
primary law provisions that ‘the Parliament has no right of scrutiny in respect of 
that EU policy.’97 Precisely because primary rules confer the Parliament a very 
limited role in relation to the CFSP, the Court reasoned, the provision of infor-
mation was essential for the Parliament to be 

‘in a position to exercise democratic scrutiny of the European Un-
ion’s external action and, more specifically, to verify that its pow-
ers are respected precisely in consequence of the choice of legal ba-
sis for a decision concluding an agreement.’ 98 

Crucial with regard to the information and consultation rights of the Euro-
pean Parliament was the Court’s interpretation of Article 218(10) TFEU which 
stipulates that ‘[t]he European Parliament shall be immediately and fully in-

 
94 Case C–658/11 [2014] (n 71) para 35. 
95 ibid 87; 91. 
96 Emphasis added. ibid 81. 
97 ibid 82; 84. 
98 Emphasis added. ibid 80. A similar reflection is developed in ibid 83–86.  
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formed [by the Council] at all stages of the procedure.’99 e Court held that this 
provision set out an information requirement which, in turn, constituted an 
essential procedural requirement.100 Furthermore, the judges made clear that this 
obligation applied to any procedure for the conclusion of international agree-
ments, including those agreements relating exclusively to the CFSP.101 Hence, 
even in the event of the Council adopting a decision concluding an international 
agreement, for which neither the consultation nor the prior consent of the Euro-
pean Parliament is necessary as it exclusively relates to CFSP matters (Article 
218(6) TFEU), the institution has to comply with this essential procedural re-
quirement and inform the Parliament in time. For the agreement with Mauritius, 
the Council had kept the MEPs informed about the negotiation of the agree-
ment, but had communicated the contested decision allowing for the conclusion 
of the agreement taken in July 2011 to the European Parliament by letter in 
October 2011 only, that is four months aster its adoption. e Court considered 
the publication of the decision in the Official Journal in September 2011 not 
sufficient to fulfil the Council’s obligations toward the EP. erefore, the Court 
found that, regardless of the period in question having included the summer 
recess, an infringement of the information requirement had occurred.102 e 
contested decision was consequently annulled, but its effects maintained. 

e third litigious case opposing the European Parliament and the Council 
concerned, again, the conclusion of an international agreement in the context of 
anti-piracy measures, this time with the United Republic of Tanzania. In Tanza-
nia Agreement, the European Parliament argued that the agreement did not 
exclusively relate to the CFSP but equally pursued AFSJ objectives. erefore, the 
agreement should not have been based on Article 37 TEU only, but likewise on 
Articles 82 and 87 TFEU.103 e EP thus tried to move from a single legal basis in 
the TEU, excluding the Parliament from the negotiation, to a double legal basis 
granting the parliamentarians far more consultation rights. e Court, however, 

 
99 Emphasis added. In addition to primary law, this obligation had been underlined by policy 
documents. See European Parliament legislative resolution of 8 July 2010 on the proposal for a 
Council decision establishing the organisation and functioning of the European External Action 
Service (08029/2010 – C7-0090/2010 – 2010/0816(NLE)), P7_TA(2010)0280, Annex: Declara-
tion by the High Representative on political accountability para 2. 
100 AG Bot argued that Article 218(10) TFEU contained an information obligation for the 
Council. Case C–658/11 European Parliament v Council [2014] EU:C:2014:41, Opinion of AG 
Bot of 30 January 2014 para 143. 
101 Case C–658/11 [2014] (n 71) para 85. 
102 Argument made by the Council. ibid 67. 
103 Case C–263/14 [2016] (n 68) para 26. 
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upheld its reasoning of the almost identical Mauritius Agreement case, and found 
that the contested agreement fell predominantly within the scope of the CFSP, 
warranting Article 37 TEU as single legal basis (leading to the procedure set out 
in Article 218(6) TFEU).104 e contested Council decision to conclude the 
agreement was eventually annulled, while its effects were maintained.105 

In addition, the EU judicature extended further the information rights of the 
EP with regard to CFSP matters. e Court stressed in its Grand Chamber 
judgment that the participation by the EP in the legislative process—the pendu-
lum swung back from decision-making to legislative process—mirrored the fun-
damental democratic principles, and found that 

‘[a]s regards the procedure for negotiating and concluding inter-
national agreements, the information requirement laid down in 
Article 218(10) TFEU is the expression of that democratic princi-
ple, on which the European Union is founded’.106 

e Court opined that, whereas the Council did not have to reveal international 
preparatory processes to fulfil this information requirement, the institution 
could not solely inform the Parliament on those stages leading to formal Council 
decisions. To the contrary, in order to fully inform, intermediate negotiation 
results needed to be communicated to the Parliament at the time they were 
shared with the foreign counterpart, including ‘the text of the drast agreement 
and the text of the drast decision approved by the Council’s Foreign Relations 
Counsellors who are responsible for the negotiations’107 to make sure that the 
Parliament was in a position to exercise its scrutiny powers. e Court also held 
that the EP needed to be informed without delay—a lapse of time of nine days 
(seven working days) was judged too long to comply with the obligation set out 
by primary law, stipulating that the EP had to be informed immediately.108 

To conclude, as regards accountability for conduct (Ac) the jurisprudence of 
the Luxembourg Court on institutional balance matters contributed to foster 
accountability, notably of the Council. By scrutinizing the compliance with 
primary law arrangements on competences and procedures (i.e. choice of legal 
basis and related procedures), the CJEU ensured that power-wielders exercised 
their functions within the limits of the powers conferred by Member States. So 

 
104 ibid 51; 55. 
105 ibid 85; 89. 
106 ibid 70. 
107 ibid 77. See also Case C–263/14 [2015], Opinion of AG Kokott (n 27) para 86. 
108 Case C–263/14 [2016] (n 68) para 81. 
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far, disputed decisions have not concerned civilian crisis management missions. 
But given the conceptual and operational overlap of certain development activi-
ties and civilian missions, on the one hand, and of measures adopted under the 
AFSJ and civilian crisis management, on the other hand, it is not unlikely that 
the Luxembourg Court will hear cases related to the delimitation of civilian 
crisis management and other external activities in the future. ere is, indeed, a 
stark operational overlap regarding civilian missions and activities undertaken 
under the AFSJ umbrella.109 

Concerning accountability for information (Ai), the jurisprudence of the 
CJEU strengthened the information rights of the European Parliament on the 
ground that the provision of information was the prerequisite of the little demo-
cratic scrutiny of the Union’s external action possible under the given primary 
law framework. As AG Juliane Kokott wrote in her 2016 opinion in the Tanzania 
Agreement case, 

‘[d]emocratic control is not limited to the exercise of formal rights 
to have a say, and the purpose of informing the Parliament is not 
only to prepare for the exercise of such rights. Rather, the trans-
parency created by informing the Parliament immediately and 
fully at all stages of the procedure is in itself an element of demo-
cratic control which is not to be underestimated and therefore has 
inherent value.’ 110 

Seemingly inspired by a similar line of reasoning, the jurisprudence of the Lux-
embourg Court significantly enhanced accountability for information (Ai) of the 
Council vis-à-vis the European Parliament. In the same vein, accountability 
mechanisms were enhanced by the obligation to keep the European Parliament 
unremittingly informed about the steps taken. is, in turn, does not go without 
consequences. As information is a power resource, enhancing the obligation for 
the Council (actor) to share information with the European Parliament (forum) 
eventually leads to a de facto changed allocation of power.111 It remains thus to 
be seen whether the operationalization of the far-reaching information rights 
granted to the MEPs will eventually modify the initially intended institutional 

 
109 On this overlap, see inter alia Gregory Mounier, ‘Civilian Crisis Management and the Exter-
nal Dimension of JHA: Inceptive, Functional and Institutional Similarities’ in Sarah Wolff, 
Nicole Wichmann and Gregory Mounier (eds), e External Dimension of Justice and Home 
Affairs: A Different Security Agenda for the European Union? (Routledge 2010) 44. 
110 Emphasis added. Case C–263/14 [2015], Opinion of AG Kokott (n 27) para 78. 
111 On the significance of information for accountability and its nature as power resource, see 
Chapter III.5. 
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balance. e jurisdictional backing of parliamentary scrutiny of EU external 
action out of democracy considerations might, in any event, increase the Coun-
cil’s willingness to communicate information to the European Parliament in this 
policy field. In order to avoid or attenuate interinstitutional friction, potentially 
leading to further Court cases, the Council might adopt a more pro-active stance 
in this respect. Yet, the immediate impact of this jurisprudence on information-
sharing regarding international agreements signed in the context of civilian 
CSDP should not be overestimated. at is because international agreements 
relating to civilian CSDP—such as Status of Mission Agreements or accords with 
contributing third States—are drasted on the basis of template documents. ey 
essentially contain standard clauses which do not change from one agreement to 
another. Imposing an information-sharing obligation on the Council is, hence, at 
rather symbolic in nature. But even symbolic gestures can, in the long run, have 
substantial effects. 

e CJEU as accountability forum 

Besides the Court’s role of accountability facilitator, the Court also increasingly 
acts as arbiter in the CSDP. While in the first, constellation judicial review is 
largely of procedural nature, scrutiny shists to more substantial matters in the 
latter situation. Indicative hereof are two judgments of the CJEU on cases related 
to civilian crisis management, handed down in November 2015 and July 2016 
respectively. e first proceeding, Elitaliana (C–439/13 P), concerned procure-
ment in the context of the rule of law mission EULEX Kosovo, whereas the sec-
ond still pending dispute, H v Council and others (C–455/14 P), relates to human 
resource choices within the police mission EUPM in Bosnia and Herzegovina. 
Both cases gave the Court the opportunity to clarify two paramount issues, 
namely jurisdiction and attribution. 

Adjudicating Europeanized intergovernmentalism 

e two issues—jurisdiction and attributability—are inseparable bound up with 
the sui generis edifice of Europeanized intergovernmentalism. As regards juris-
diction, primary law considerably restricts supranational judicial review of the 
CFSP/CSDP. is jurisdictional carve-out mirrors the de jure fundamentally 
intergovernmental character of the CFSP, which was lest unaltered by the latest 
Treaty revision,112 and also highlights the deeply rooted fear of (some) Member 
States to shield EU foreign affairs, security, and defence from judicial review by 
 
112 View of AG Kokott, Opinion 2/13 [2014] (n 30) para 90. 
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the Luxembourg judges.113 Yet, as demonstrated above, civilian crisis manage-
ment de facto takes place in a Europeanized administrative and operational 
setting, even if it de jure unfolds within an institutionally and procedurally inter-
governmental framework. To steer and implement civilian missions, civilian 
crisis management actors take numerous derivate CFSP decisions which are, 
however, not (explicitly) laid down in primary law as a result of concealed 
agencification. eir publication is, hence, not mandatory, and only few of them 
are traceable in the online register of the EEAS or Council. e Brussels-based 
actors thus operate largely below the threshold of formality (and visibility), so 
that the actions of the Brussels-based bureaucracy are in principle difficult to 
legally scrutinize or oppose. 

e second issue—attributability—is equally linked to the intricate adminis-
trative and operational set-up of civilian crisis management. Given the complex 
de jure and de facto environment resulting from concealed agencification,114 it 
was (and in some respects still is) unclear to which body or institution the dis-
puted decisions could be imputed. e Court opted for a pragmatic way to deal 
with the (in)formal ramifications of concealed agencification and Europeanized 
intergovernmentalism: the decisive criterion for attribution was not the institu-
tional anchorage of the different civilian crisis management actors, but their 
functional nexus with EU institutions for specific tasks due to the chain of 
command or supervision requirements. 

e two issues were addressed in the abovementioned 2015 and 2016 judg-
ments. e new case-law declared certain operational actions of civilian crisis 
management actors—namely decisions with financial implications, and day-to-
day management choices at theatre level—amendable to judicial review by the 
EU judicature, and furthermore clarified to which European institution these 
actions could be attributed. e CJEU found that decisions with financial impli-
cations were attributable to the Commission, whereas day-to-day management 
choices at theatre level could be imputed to the Council.115 As a result, executive 
 
113 Kottmann (n 18) 172–175; Eileen Denza, e Intergovernmental Pillars of the European 
Union (Oxford University Press 2002) 312. 
114 A definition and detailed analysis of the process of concealed agencification can be found in 
Chapter II.5. 
115 e European Ombudsman has proposed a slightly different démarche. While the Commis-
sion was equally identified as the institution to be addressed for issues relating to budget im-
plementation, the High Representative was found to be the initial contact point for all other 
allegations of maladministration—mainly because the Council had demonstrated very little will 
to deal with inquiries of the Ombudsman in civilian CSDP. See Decision of the European 
Ombudsman closing the own-initiative inquiry OI/12/2010/(BEH)MMN concerning the 
Council of the European Union, the European Commission and the High Representative / 
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prerogatives were narrowed down, and legal protection was substantially en-
hanced: the initially unaccountable crisis management apparatus can henceforth 
be called to account for (in)action via the Luxembourg Court. As the following 
analysis shows, the administrative and operational specificities of civilian crisis 
management were pivotal in this respect as they allowed the Luxembourg judges 
to embed the sui generis edifice of civilian crisis management into the broader 
legal and institutional EU context, and to extend their own judicial scrutiny of 
the CFSP/CSDP by virtue of implied and contingent jurisdictional competences. 
In this way, the Court adjusted the scope of its judicial scrutiny to Europeanized 
intergovernmentalism. e limited juridification and judicialization of (civilian) 
CSDP has lest the judges with ample interpretative leeway as regards jurisdic-
tional aspects.116 

Implied jurisdiction for budget issues  

e first proceeding, Elitaliana (C–439/13 P), related to procurement in the 
context of the rule of law mission EULEX Kosovo.117 A restricted public contract 
award procedure had been opened in autumn 2011 to provide EULEX Kosovo 
with helicopter support. In December 2011, the then EULEX Head of Mission 
asked the Italian company Elitaliana SpA (hereaster referred to as Elitaliana or 
the applicant) to take part in the tendering procedure which, shortly aster, sub-
mitted a bid. In March 2012, Elitaliana was informed by a letter signed by the 
director of the administration of EULEX that its bid had been placed second. In 
April 2012, the applicant sought access to documents of the tendering procedure 
(i.e. the bid of the company placed first), but was refused access by a letter signed 
by the Head of Mission. In reaction, Elitaliana lodged an application at the Gen-
eral Court in May 2012, claiming that the general principles of transparency, 
proportionality, equal treatment, and effective competition had been infringed 
in the said tendering procedure. In addition, an application for interim relief was 
lodged at the same moment, but dismissed shortly aster. A Court order of the 
General Court dated June 2013 mainly dealt with three interrelated legal ques-
tions: (1) the capacity of EULEX to be a defendant, (2) the procedural require-

 
European External Action Service (30 August 2013). For further information, see Chapter 
VII.3. 
116 On this issue, see Chapter VI.1. 
117 e mission was launched in 2008 by the Council Joint Action 2008/124/CFSP of 4 February 
2008 on the European Union Rule of Law Mission in Kosovo, EULEX KOSOVO [2008] OJ L 
42/92. 
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ment incumbent upon the applicant to identify the party against which action 
should be directed, and (3) the attribution of the disputed decision.118 

e General Court declared that the disputed decision—a refusal by the 
Head of Mission to grant access to documents of the tendering procedure to the 
applicant—was attributable to the Commission, given the financial arrange-
ments existing between civilian crisis management activities (i.e. the civilian 
mission in Kosovo) and the Commission for the implementation of the mission’s 
budget, notably procurement procedures.119 According to the rules in place, the 
Head of Mission could conclude procurement contracts only with the approval 
of the Commission. e Commission was therefore regarded by the Court as the 
delegating institution to which measures adopted pursuant to delegated powers 
could in principle be attributed. us, the decisive element for attribution was 
the functional link, forged by reporting requirements and supervision arrange-
ments for budgetary questions between the Head of Mission, on the one hand, 
and the Commission, on the other hand. In the concrete case, however, the 
action of Elitaliana was considered inadmissible.  

is was because the judges did not concur with the applicant that, in the ab-
sence of EULEX having legal capacity to be a defendant, they should identify the 
party against which the action could be pursued. Elitaliana had brought an ac-
tion against EULEX Kosovo, claiming that the latter was a body, office, or agency 
of the EU within the meaning of the first paragraph of Article 263 TFEU, that is 
an entity intended to produce legal effects vis-à-vis third parties.120 e General 
Court, however, held that EULEX Kosovo did not constitute such a body, office, 
or agency, and could therefore not be a defendant.121 It declared that the error of 
the applicant was not excusable as the case-law at the time the application was 
made already clearly underlined that civilian missions could not be regarded as a 
body, office, or agency of the EU.122 e action of Elitaliana was therefore consid-
ered inadmissible.123 Notwithstanding the inadmissibility in the Elitaliana case, 
the decision implies that budget-related decisions with implications for third 
parties taken by members of the crisis management bureaucracy (i.e. the Head of 
Mission) are attributable to the Commission and can be heard by the EU judica-

 
118 Case T–213/12 Elitaliana SpA v Eulex Kosovo [2013] EU:T:2013:292. 
119 Case C–439/13 P Elitaliana SpA v Eulex Kosovo [2015] EU:C:2015:753 paras 55–56; Case T–
213/12 (n 118) paras 29–34. 
120 Case T–213/12 [2013] (n 118) para 39. 
121 ibid 26; 35. 
122 Case T–213/12 [2013] (n 118) paras 38–39; 43; 45–46. 
123 ibid 45–46. 
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ture, provided the applicant identifies the right parties to the dispute—that is the 
Commission. 

e case then went to the appeal stage, giving the Court of Justice the oppor-
tunity to discuss questions of legal status, attribution, and jurisdiction in its 2015 
judgment.124 e Firth Chamber upheld the first instance assessment that EU-
LEX Kosovo was not a body, office, or agency of the Union, and could, hence, 
not be a party to the proceedings as it lacked legal capacity.125 e innovative 
qualification of EULEX as a ‘temporary interinstitutional cooperative structure 
and not a body with legal existence of its own’ proposed by AG Jääskinen in his 
opinion of May 2015 was not taken on by the Court.126 But in line with the opin-
ions of AG Jääskinen of December 2014 and May 2015,127 the judges underlined 
that the measures adopted in the context of the public procurement procedure in 
question were attributable to the Commission given the financial arrangements 
in place.128 In the end, the action for appeal was declared inadmissible in its 
entirety. 

In addition to the interrelated questions of legal status and attributability, the 
crucial point of the Court’s jurisdiction was raised in the appeal phase. e ad-
ministrative arrangements regarding financial matters played a paramount role 
in this regard. A key vector was a ‘constitutional oddity’,129 introduced by the 
Treaty of Maastricht, according to which supranational funds can be disbursed 
for intergovernmental activities conducted under the CSDP. Indeed, Article 
41(1)–(2) TEU stipulates that both administrative and operating expenditure 
without military and defence implications arising from CFSP/CSDP activities 
are charged to the Union budget. is, in turn, signifies that the Council and the 
European Parliament have to find an agreement on the budget appropriations 
allocated to the CFSP, including civilian crisis management, and that this budget 
is eventually implemented by the European Commission (first paragraph of 
Article 317 TFEU, together with the pertinent financial rules).130 As the Com-

 
124 Case C–439/13 P [2015] (n 119). 
125 ibid 58–59. 
126 Case C–439/13 P Elitaliana SpA v Eulex Kosovo [2015] EU:C:2015:341, Opinion of AG 
Jääskinen of 21 May 2015 para 53. 
127 Case C–439/13 P [2015], Opinion of AG Jääskinen (n 126); Case C–439/13 P Elitaliana SpA 
v Eulex Kosovo [2014] EU:C:2014:2416, Opinion of AG Jääskinen of 4 December 2014. 
128 Case C–439/13 P [2015] (n 119) paras 60–66. 
129 Jörg Monar, ‘e Finances of the Union’s Intergovernmental Pillars: Tortuous Experiments 
with the Community Budget’ (1997) 35 Journal of Common Market Studies 57, 59. 
130 For further details on the (implementation of the) CFSP budget, see Günter Sautter, ‘e 
Financing of Common Foreign and Security Policy—on Continuity and Change’ in Hermann-
 



226 Legal accountability: beyond jurisdictional reach? 
 
mission performs central administrative functions in civilian crisis manage-
ment—albeit this is not explicitly spelled out in the Treaty provisions on foreign 
policy—the financial rules pertaining to the general EU budget are applicable.131 

In this respect, in his opinion dated 21 May 2015 AG Jääskinen demonstrat-
ed that the abovementioned constitutional oddity ascribed to the Commission 
the final responsibility for the budget administration of CFSP funds, according 
to rules and procedures applicable to the EU budget. As the Court can hear cases 
related to the EU budget and financial administration, AG Jääskinen regarded its 
jurisdiction in the present as established.132 Without explicitly referring to the 
opinion of AG Jääskinen, the Court developed the same reasoning in its judg-
ment,133 and declared itself competent.134 e Court thus asserted jurisdiction on 
the basis of its implied jurisdictional competences. 

In my view, the Court has convincing legal arguments to declare itself com-
petent to hear cases related to financial CFSP matters on the basis of implied 
jurisdiction. e constitutional oddity codified by primary law creates a jurisdic-
tional loophole—the Commission is responsible, and the jurisdiction of the 
Court is not explicitly excluded—which the Court cleverly used to extend its 
jurisdictional competences. e Court’s implied competence was hence rendered 
explicit by the Elitaliana case. It remains to be seen in how far this might lead to 
indirectly attributing the Commission a bigger say over civilian crisis manage-
ment because of financial micro-management manoeuvres. Already today, the 
Commission fulfils essential supervisory tasks regarding budget implementa-
tion. With the amount of expenditure (and thus of budgetary supervision) 
significantly increasing over the years, the day-to-day implication of the Com-
mission—that is its Service for Foreign Policy Instruments, FPI—has steadily 
augmented in CSDP activities. While the Commission might tighten its financial 
supervision because of its jurisdictionally underscored administrative responsi-
bilities, the decision-making power regarding the annual budget of civilian crisis 
management remains with the Council and the European Parliament, and the 
implementation takes place in close coordination with the respective missions 
and the CPCC. e Court’s Elitaliana decision, however, certainly reinforces a 

 
Josef Blanke and Stelio Mangiameli (eds), e European Union aster Lisbon: Constitutional Basis, 
Economic Order and External Action (Springer 2012). 
131 Whe the disputed decision was adopted, the Financial Rules of 2002 were in place. See 
Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation 
applicable to the general budget of the European Communities [2002] OJ L 248/1. 
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constitutional disequilibrium which was already judged irreconcilable with ‘all 
traditions of democratic governance’135 prior to the CSDP going operational: 
while the Commission can be held (a) politically accountable by the EP in the 
course of the discharge procedure, and (b) legally accountable by the EU judica-
ture for financial decisions related to civilian CSDP, the Commission has no 
decision-making power in this policy field. Accountability is therefore not the 
corollary to exercising power, but the result of another actor holding power. is 
leads to a paradoxical situation where the Commission as ‘“cashier” of intergov-
ernmental co-operation [is] deprived of political responsibility’,136 but carries 
political and legal accountability for the implementation of the decisions taken 
by other EU players.  

is said, the legal construct of civilian CSDP missions is, in my opinion, less 
neat than the EU judicature suggests, both regarding institutional affiliation and 
functional aspects. As to institutional anchorage, the chain of command points 
from the field mission to Brussels-based structures, that is the Political and Se-
curity Committee (exercising political control and strategic direction), reporting 
directly to the Council, and the Civilian Operation Commander (exercising 
command and control) who is institutionally affiliated with the EEAS. In finan-
cial matters, however, the Head of Mission is in direct contact with the Commis-
sion. It is surely not an easy exercise for a company in the business of helicopter 
services to figure out these complexities and to bring an action against the right 
party. 

Moreover, regarding functional matters, the assessment of the Court that 
EULEX Kosovo does not constitute a body, office, or agency of the EU within the 
meaning of Article 263 TFEU is questionable. According to its mandate, EULEX 
Kosovo contains a strengthening objective (provision of advice, training, etc.) 
and an executive dimension (prosecution, investigation, adjudication of war 
crimes, terrorism, corruption cases, etc.). e mission can thus produce legal 
effects vis-à-vis third parties. A functional assessment of crisis management 
realities also reveals that these missions are de facto more than diplomatic mis-
sions, even if they are de jure labelled as such. Even though they are in principle 
limited in time, they fulfil a certain mandate, have dedicated staff, administer an 
own budget, and have certain decision-making powers, and therefore operate 
agency-like. In another litigious case (discussed hereaster), AG Wahl therefore 
argued that the Head of Mission could act as an EU body.137 e Court’s inter-

 
135 Monar (n 129) 78. 
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pretation, however, was limited to an examination of the law—no formal estab-
lishment of a body, office, or agency—with little attention to the realities reveal-
ing concealed agencification. In the light of these elements, the reasoning of the 
Court could have been more applicant-friendly. However, from a jurisdictional 
point of view, it is more solid to attribute the mission’s activities to a European 
institution, instead of arguing in favour of a stand-alone liability and identifying 
the competent judicial body. 

As a matter of fact, Elitaliana is a precedent as it extends the jurisdiction of 
the EU judicature to review cases related to financial matters on the basis of 
implied jurisdictional competences. In this way, accountability for conduct (Ac) 
of civilian crisis management exercised through the Luxembourg Court im-
proved considerably. Indeed, this novel jurisdictional competence might bring 
quite some cases to the CJEU. In 2016 and 2017 respectively, planned commit-
ments for civilian crisis management missions amounted to some EUR 300 
million. e implementation of this financial allocation might potentially trigger 
several legal disputes, especially over procurement. Yet, plaintiffs might also 
refrain from launching (lengthy) judicial procedures for a procurement issue 
against the powerful Commission. us, the fact that the Court attributed finan-
cial decisions to the Commission might, paradoxically, reduce the number of 
cases being brought to Luxembourg. 

Contingent jurisdiction for acts of staff management 

e CJEU also managed to assert and extend its jurisdiction on operational 
actions in H v Council and others (C–455/14 P). e litigation in this case re-
volved around an action for annulment and compensation brought by H against 
a human resources management decision taken in the context of a EU civilian 
mission, namely the Union’s Police Mission to Bosnia and Herzegovina 
(EUPM).138 As AG Wahl put it, ‘[t]he present case offer[ed] to the [Court] one of 
the first opportunities to determine the scope of its jurisdiction with regard to 
the CFSP.’139 And the members of the Grand Chamber seized the opportunity to 
propose a new reading of Treaty provisions, extending their jurisdiction on the 
basis of contingent jurisdictional competences. erefore, the Grand Chamber 
ruling delivered in July 2016 has the potential to profoundly impact on the ac-
countability environment of civilian crisis management as it enhances accounta-
bility for conduct. 

 
138 e mission was launched by Council Joint Action 2002/210/CFSP of 11 March 2002 on the 
European Union Police Mission [2002] OJ L 70/1. 
139 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) para 3. 
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H was seconded to the headquarters of EUPM in Sarajevo by decree of the 

Italian Minister of Justice in October 2008, indicating that she was to act as 
‘Criminal Justice Unit Adviser’ from November 2008 onwards. Her secondment 
was prolonged twice (in April and December 2009) to extend until December 
2010, in order to perform the duties of ‘Chief Legal Officer’. In a letter to the 
Head of Mission dated March 2010, H reported that some irregularities in the 
management of the mission had allegedly taken place, without the mission ad-
ministration following up on her reporting. On 7 April 2010, then, H was rede-
ployed to the regional office of Banja Luka to act as ‘Criminal Justice Adviser—
Prosecutor’ by a decision signed by the Chief of Personnel of the mission. Dis-
satisfied with this decision, H contacted the Italian authorities. She also lodged a 
complaint, to which the Head of Mission responded in late April by stating that 
he himself had decided to redeploy her out of operational reasons given the need 
for prosecutorial advice in the local office. In June, H filed an action against the 
EUPM before the Regional Administrative Court in Lazio (Italy), and, shortly 
aster, lodged an application with the Registry of the General Court for annul-
ment of the contested decisions and for an award of damages. H also lodged an 
application for interim measures which was, however, dismissed for lack of 
urgency by Court order in July 2010.140 In 2014, the General Court issued an 
order holding that it lacked jurisdiction to hear the case, which was dismissed as 
inadmissible.141 H appealed against this order and in 2016, the case was adjudi-
cated again, this time by the Grand Chamber.142 

In its judgment of 19 July 2016, the first pressing question for the Grand 
Chamber to address was the legal nature of the contested decision of redeploy-
ment. e Court refuted the claim of the applicant that the contested decision 
constituted a restrictive measure in the sense of the second paragraph of Article 
275 TFEU, providing for its jurisdiction under the fourth paragraph of Article 
263 TFEU.143 e applicant had, furthermore, argued that the redeployment 
decision was an administrative act, which did not qualify as an act referred to in 
Article 24(1) TEU, and therefore was not subject to the jurisdictional exceptions 
regime.144 e Commission, for its part, put forward that the provisions on the 
CFSP contained in the TEU distinguished implicitly between ‘acts of sovereign 
policy’ (actes de Gouvernement) not subject of judicial review, on the one hand, 

 
140 Case T–271/10 H v Council and others [2010] EU:T:2010:315. 
141 Case T–271/10 H v Council and others [2014] EU:T:2014:702. 
142 Case C–455/14 P H v Council and others [2016] EU:C:2016:569. 
143 ibid 30. 
144 ibid 29. 
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and ‘acts of implementation’ subject of judicial review, on the other hand. Ac-
cording to the Commission, actions of a CFSP mission belonged to the latter 
category and, hence, fell under the jurisdiction of the CJEU.145 e Council 
strongly opposed the Commission’s reading of the Treaties, stating that all acts, 
regardless of them being of strategic or operational nature, were covered by the 
exception of jurisdiction laid down in Article 24(1) TEU.146 

e Court concluded that the contested decision was an operational action 
of the EU, qualifying the decision under review as an ‘act of staff management 
relating to staff members seconded by the Member States’.147 e qualification of 
the contested decision as operational action and, more precisely, as act of staff 
management, laid the foundation for the Court’s reasoning on jurisdictional 
aspects. With a view to determining jurisdictional competences, the Court ex-
plored matters of human resource management and institutional affiliation of 
staff, including jurisdiction over staff. A central point were the legal arrange-
ments regarding the different types of staff working side-by-side in civilian mis-
sions, in particular seconded national experts and seconded EU officials. 

e Court showed that both types of personnel were subject to the same 
rules regarding the performance of their duties at theatre level: both EU staff and 
national experts were under the strategic and operational command of Brussels-
based bodies (the Civilian Operations Commander), and, at theatre level, had to 
follow the instructions of the Head of Mission.148 According to the pertinent 
secondary rules, namely stipulations of the mission’s mandate and Staff Regula-
tions, the Luxembourg Court could hear cases related to seconded EU officials, 
but lacked jurisdiction with respect to claims emanating from seconded national 
experts as they remained under the disciplinary responsibility of the sending 
State.149 At theatre level, then, the two types of civilian personnel were equal in 
duties but not in law. In addition, the Court underlined that it had been granted 
jurisdictional competences by the Council regarding seconded national person-
nel for two agencies or agency-like bodies in the field of EU foreign affairs, secu-
rity, and defence, namely the European Defence Agency and the European Ex-
ternal Action Service.150 Its jurisdiction with respect to seconded national ex-
perts could, therefore, not per se be dismissed. e judges argued that the ab-

 
145 ibid 32; 34; 35. 
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sence of jurisdictional competence of the EU judicature to hear cases involving 
seconded national experts would lead to legal inequality and a lack of the rule of 
law, which would be incompatible with the values and principles of the EU set 
out in Articles 2 TEU, and with the objectives of external action contained in 
Article 21 TEU.151 In view of remedying this de jure-de facto-discrepancy, the 
judges declared themselves competent to hear by virtue of EU Staff Regulations 
cases related to seconded EU staff, including those seconded to the EUPM.152 In 
other words, the Court extended its competence regarding CFSP/CSDP matters 
based on already existing contingent jurisdiction. It is noteworthy that AG Wahl 
had, to the contrary, concluded that even when facing the lex imperfecta in the 
CFSP field, the Court could not ‘interpret the rules set out in the Treaties to 
widen its jurisdiction beyond the letter of those rules or to create new remedies 
not provided therein.’153  

In the end, the judges declared themselves competent—so to say by legal 
analogy—to hear cases emanating from seconded national experts for issues 
occurring at theatre level of CSDP activities,154 stressing that the contested deci-
sion was not subject to the exceptions regime.155 To the contrary, the Court 
found that the contested act could not be subtracted from its judicial review, and 
affirmed its jurisdiction to review the legality of acts under Article 263 TFEU 
and, for non-contractual liability of the EU, under Article 268 TFEU (read in 
conjunction with Article 340 TFEU).156 As source for its jurisdictional compe-
tences, the Court also listed Article 19(1) TEU on jurisdiction and legal protec-
tion, and Article 47 of the Charter of Fundamental Rights of the European Un-
ion (hereaster referred to as Charter) on the rights to an effective remedy and to 
a fair trial. In this way, the Court squared the circle: it adjusted its own jurisdic-
tional competences in the CFSP to the codified imperative of effective judicial 
remedies.157 

Eventually, the Grand Chamber referred the case back to the General Court 
for judgment on the substance, while clarifying that the contested decisions were 
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imputable to the Council only given the chain of command.158 e judges thus 
followed the same functional attribution logic as in the Elitaliana case. e 
Court demonstrated that, for theatre level decisions, the reporting line ran from 
the Head of Mission over the Civilian Planning and Conduct Capability (CPCC) 
to the PSC (and over the High Representative), and ended at the Council. e 
chain of command followed precisely the inverse order, starting at the Council 
and ending at the Head of Mission.159 Again, the Court construed attribution on 
the grounds of functional connectivity—instead of institutional anchorage—of 
the civilian crisis management bureaucracy with the EEAS. 

In the light of the above, the Grand Chamber judgment surely constitutes a 
landmark decision as it redefines the scope of judicial review of CFSP acts: it 
enlarged judicial review from ‘formal’ CFSP decision codified in primary law 
adopted in the intergovernmental sphere of civilian CSDP to ‘informal’ deriva-
tive CFSP decisions taken by Europeanized structures. Hence, the judgment at 
hand significantly improves the legal protection of individuals as regards opera-
tional matters, and thereby contributes to closing the gap of individual legal 
protection which manifestly exists with respect to the CFSP.160 But while this 
jurisprudential development is desirable with a view to strengthening the protec-
tion of individuals, it is not unambiguous. 

e first ambiguity has to do with the extension of judicial competence in the 
CFSP field, which encroaches upon the constitutionally enshrined intergovern-
mental character of EU foreign affairs, security, and defence. e EU judicature 
has no general jurisdiction in this field, but can adjudicate on clearly defined 
exceptions.161 In the words of AG Juliane Kokott, ‘[o]nly highly exceptionally do 
the Courts of the EU have jurisdiction in relation to the CFSP’.162 e second 
paragraph of Article 275 TFEU indeed explicitly states that the Luxembourg 
Court has jurisdiction neither with regard to primary law of this policy field, nor 
with regard to acts adopted on the basis of those provisions—and the absence of 
a definite article insinuates that any act adopted on the basis of those provisions 
is meant. is reading of primary law—precluding jurisdiction on implementa-
tion measures based on a CFSP legal basis adopted by the Council or by a (de-
rivative) entity—was defended by AG Wahl,163 and equally by AG Wathelet.164 

 
158 Case C–455/14 P [2016] (n 142) paras 68–71. 
159 See graph(s) on reporting lines provided in Chapter III.4. 
160 On the existing legal gap regarding individual protection see Kottmann (n 18) 200–229. 
161 See on this point Chapter VI.1. 
162 Emphasis added. View of AG Kokott, Opinion 2/13 [2014] (n 30) para 84. 
163 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) para 58. 
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e jurisdictional carve-out regarding CFSP/CSDP acts is the result of a particu-
lar integration rationale governing foreign affairs, security, and defence.165 A 
look at the drasting history of Article 275 TFEU provides valuable insights: it has 
been the evident will of the Treaty drasters to exclude all CFSP acts—except for 
policy delimitation and sanctions—from CJEU jurisdiction, including derivative 
acts. is was submitted by the Council in the H case, and was furthermore 
echoed in the panoply of arguments presented in the context of the 2014 opinion 
on the EU’s accession to the European Convention on Human Rights.166  

In its Opinion 2/13 of 2014, the Court had acknowledged this jurisdictional 
carve-out by emphasizing that it had only very limited competence in the CFSP 
field, opening up judicial review only to certain CFSP acts.167 In the Grand 
Chamber judgment in H v Council, however, the Court set aside these considera-
tions protecting an intergovernmental setting by giving the rule-exception-
regime a new reading: the Court’s jurisdiction is considered general according to 
Article 19(1) TEU, while the derogation to this general jurisdiction contained in 
Article 24(1) TEU cannot be read so extensively as to exclude decisions pertain-
ing to the ‘theatre level’ of CSDP activities. Whereas it is true that the derogation 
from the general principle of jurisdiction set out in Article 24(1) TEU has to be 
construed narrowly,168 it is difficult to construe it so narrowly as to turn around 
the rule-exception-regime. Yet, as AG Kokott stressed in her view regarding the 
accession to the European Convention on Human Rights (ECHR) of June 2014, 

‘the authors of the founding Treaties of the EU consciously re-
frained from setting up a supranational structure and renounced 
the uniform and autonomous interpretation of EU law by a judi-
cial institution of the EU itself in a particular area—in this case, 
in the field of the CFSP.’169 

While the H judgment does not question the intergovernmental institutional 
and procedural set-up of the CFSP, it strengthens the single supranational legal 
order created by the Treaty of Lisbon. is does not per se prompt a full-fledged 
supranationalization of the CFSP, but it brings essential parts of CSDP activities 
under supranational judicial control. e new reading could thus be a big step in 
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the direction of supranationalization. In any event, judicial scrutiny by the CJEU 
was adapted to Europeanized intergovernmentalism. 

is leads us to the second ambiguity. e interpretation of what kind of 
CFSP decisions (or acts) fall under the jurisdiction of the EU judicature—and what 
kind of decisions do not—is indeed debateable. Treaty provisions do not 
differentiate between politico-strategic choices and theatre level decisions: they 
codify the former (CFSP decisions), and remain silent as to the latter (derivative 
acts). is is why AG Wahl had clearly underlined in his Opinion concerning the 
H case that ‘neither a literal nor a systematic reading of the relevant Treaty provi-
sions supports the argument […] which suggests distinguishing between 
different categories of CFSP acts, depending on their nature and content.’170 It 
seems that, by labelling the contested decision as a reviewable act of staff man-
agement, the Court followed the logic proposed by the Commission to differen-
tiate between acts of sovereign policy and acts of implementation, without how-
ever making this explicit. Indeed, the Court’s approach discreetly introduces a 
typology of different CFSP ‘acts’ which is not spelled out in primary law, where 
only CFSP ‘decisions’ taken by the Council are codified (Articles 26 and 31 
TEU), and derivative CFSP decisions for implementation purposes taken by the 
PSC mentioned (Article 38 TEU). In her view on the accession of the EU to the 
ECHR, AG Kokott had distinguished the Court’s jurisdictional competence 
regarding Rechtsakte and Realakte.171 So far, it is argued here, only codified deci-
sions—namely Council decisions pertaining to policy delimitation and sanctions 
(Rechtsakte)—were justiciable. Derivative CFSP decisions taken at the sub-
Council level related to steering, implementing, and coordination (mostly Rea-
lakte) were not codified by primary law, and therefore escaped judicial review as 
they remained below the threshold of formality (in the primary law sense). e 
H judgment, though, extends the Court’s jurisdiction to the latter category of 
acts, which means that the Luxembourg Court can henceforth review the bulk of 
administrative decisional matters in a predominantly intergovernmental setting. 
Yet, the contours of what other types of acts fall under the ‘operational action’ 
category remain vague. 

To arrive at this result, the Court had to strike a balance between the prin-
ciples of judicial remedy, on the one hand, and the principle of conferred pow-

 
170 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) para 57. See also para 
72. 
171 AG Kokott opposed the interpretation of Article 275 TFEU put forward by the Commission, 
namely that the Court had jurisdiction not only for decisions within the meaning of Article 263 
TFEU having binding legal effect (Rechtsakte), but also with respect to mere ‘material acts’ 
(Realakte) without legal effect. See View of AG Kokott, Opinion 2/13 [2014] (n 30) para 86; 88. 



e dual accountability role of the Luxembourg Court 235 

 
ers, on the other hand. e Grand Chamber found that ‘[t]he very existence of 
effective judicial review designed to ensure compliance with provisions of EU 
law is inherent to the existence of the rule of law.’172 is is in strong contrast to 
the finding of the General Court, which had held that ‘it should be remembered 
that, according to the case-law, the absence of other possibilities for a judicial 
remedy cannot in itself give rise to jurisdiction of the judicature of the European 
Union in a legal system based on the principle of conferred powers.’173 e two 
court instances obviously diverged, with the second instance eventually favour-
ing the principle of the rule of law over the principle of conferred powers. is 
jurisprudence, which aligns Treaty provisions with the rule of law principle, is 
not uncontested. Some might ask in how far this is compatible with the Court’s 
duty to ‘ensure that in the interpretation and application of the Treaties the law is 
observed’ (Article 19(1) TEU). It is, however, questionable whether the conflict 
programmed by the Treaties—primary law only exceptionally granting judicial 
review and, thus, offering very little legal protection—could have been solved 
otherwise in the absence of a Treaty revision. 

It is furthermore remarkable that the Court exclusively focused its analysis 
on seconded EU officials and seconded national experts. Two further types of 
personnel—namely international contracted experts and local contracted civil-
ians—were not mentioned at all in the judgment. is is surprising as the Court 
has since 2014 been the jurisdictional forum identified in the dispute settlement 
clauses inserted in the contracts of international contracted personnel.174 Num-
bers show that there are by far more international contracted civilians working 
in EU missions than seconded EU officials, barley any of whom were or are 
deployed.175 e parallel the Court drew between seconded national experts and 
seconded EU experts is accurate in theory, but less relevant in practice—in reali-
ty seconded national experts work side-by-side with international contracted 
civilians, while only the latter can bring their cases to Luxembourg. It could 
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therefore have been advantageous to extend the ‘equal in duties but unequal in 
law’ argument on the conferral of jurisdictional competence to cases pertaining 
to contracted international staff—for which the Court has jurisdiction (since 
2014)—instead of basing the comparison solely on the numerically less 
significant seconded EU officials. 

irdly, the judgment in H v Council implies a new and ambiguous jurisdic-
tional paradigm. In previous judgments relating to CFSP matters, the Luxem-
bourg judges decided on policy procedures (i.e. choice of the legal basis or in-
formation obligations), while showing some deference to external policy choices, 
including in security and defence matters.176 In H v Council, however, the sub-
stance of the disputed decision mattered—an act of staff management—not its 
form—a derivative CFSP decision, informal under primary, taken by a member 
of the crisis management bureaucracy at operational level, not explicitly subject 
to judicial review. is is unchartered territory. 

In sum, the judgment represents a crucial improvement as regards legal 
protection. Initially, the application against a staff management decision taken in 
the context of a EU civilian mission seemed to be a lost case given the tight 
jurisdictional competences of the CJEU in this policy field. Bringing theatre level 
decisions issued in the context of civilian crisis management under the jurisdic-
tion of the Court considerably broadens the scope of judicial review. Currently, 
there are some 2,500 civilian experts working in ten ongoing civilian missions on 
behalf of the Union, of which at least one third is constituted by seconded na-
tional experts. e judgment implies that the Luxembourg Court can henceforth 
review human resource decisions taken with regard to all these seconded na-
tional experts. Cases, such as the one of Maria Bamieh, could, hence, be heard by 
the Court.177 As a result, it significantly strengthened accountability for conduct 
(Ac). 

But while the scope of judicial review was enhanced, the H judgment also 
leads to legal uncertainty as it potentially modifies existing Treaty law, not least 
because the judgment is not conclusive in delineating which derivative CFSP 
decisions apart from human resource choices would fall into the category of 
‘operational actions’. Accountability for conduct (Ac) could, however, also be 
weakened by the reaction of the Council and of Member States to the said judg-
ment. e interpretation of rules in the domaine réservé by supranational institu-
tions in favour of a supranational judicial review is likely to prompt an intergov-
ernmental backlash, especially in times where security concerns are high on the 

 
176 In a similar vein, see Cremona and ies (n 54) 2–3. 
177 For further details on this case, see Chapter I.3. 
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agenda. Member States have always been worried that supranational actors, 
including the Luxembourg Court, could become power-hungry and intrude into 
intergovernmental policy fields.178 Recent adjudication might stir their (seeming-
ly warranted) fear and even revive executive tendencies in civilian crisis man-
agement. It is possible that the Court’s move will lead national governments to 
resort increasingly to international law solutions in sensitive policy areas, as they 
did in the context of the financial crisis. is would lead to a decline of judicial 
control, and would thus negatively impact on Ac. In addition, the Grand Cham-
ber judgment might have operational repercussions. On the one hand, Member 
States will most probably find a way to diminish the margin of judicial review by, 
for instance, labelling more CSDP activities as military activities. Hence, civilian 
missions would be components of military operations. is legal construct 
would make it more difficult for the Court to assert jurisdiction. Moreover, 
governments could decide to deploy more civilian missions under the frame-
work of the OSCE, where judicial review is fairly absent given the informal 
framework. Ironically, then, the assertion and extension of jurisdiction of the EU 
judicature for civilian missions could, by that very assertion and extension, un-
dermine the operational dimension of civilian missions and, in the end, lead to a 
reduced scope of judicial review and limited Ac. 

It is furthermore worth mentioning that both the H proceedings and the 
Elitaliana case related to incidents which had taken place before civilian mis-
sions were endowed with legal capacity.179 erefore, it is currently disputed 
whether and how the conferral of legal capacity to civilian missions could or 
would essentially modify the Court’s jurisprudence. e missions have legal 
capacity, allowing them to appear before jurisdictions, but they are not inde-
pendent legal entities in their own right—as it is the case for EU agencies—as 
this would presuppose legal personality. As the Court did base its judgments on 
functional parameters (e.g. lines of reporting and delegation arrangements) 

 
178 Kottmann (n 18) 172–175; Denza (n 113) 312. 
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Auditors having advocated for the latter. See C(2012)4052 final (26 June 2012) (Administrative 
Decision), ‘Rules for the Financial Management of the Common Foreign and Security Policy 
Missions’ 6; Special report of the Court of Auditors No 18/2012, ‘European Union assistance to 
Kosovo related to the rule of law’ 7. 
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instead of the legal construction underpinning the missions, it is unclear to 
which extent the conferral of legal capacity to civilian crisis management mis-
sions could alter attribution schemes in the future. e modified legal status has 
not changed operational realities—including reporting obligations, supervision 
requirements, and chains of command. erefore, the upgraded legal status of 
civilian missions could have the effect of dual attribution: first, to the missions—
because of their relative legal independence—and, secondly, to the respective EU 
institution—in the light of their unaltered role as supreme administrative and/or 
strategic authority. is dual attribution, in turn, would engender dual legal 
accountability, according to which it would be possible to hold both the Council 
or the Commission, and the respective mission to account before the CJEU. 

4. Measuring the wider jurisdictional field 

e recent jurisprudence of the Luxembourg Court—notably the decisions in 
Elitaliana (2015), H v Council (2016), and Rosnest (2017)—is not without impact 
on the wider jurisdictional field. ese decisions affect the parameters of com-
plementary and/or competing adjudication, and thereby recalibrate jurisdiction-
al competences on CFSP matters, including civilian crisis management, both 
vertically and horizontally. In the following subsection, a closer look at the divi-
sion of labour between national courts and the EU judicature illustrates that the 
jurisprudential leeway of the former has be reduced by and to the favour of the 
latter. Similar conclusions can be drawn with regard to the Strasbourg Court. 

Revised vertical division of labour 

Primary law sets out a clear rule-exception-regime with regard to CFSP matters: 
the rule is that the CJEU has no jurisdiction over CFSP matters, with the excep-
tion of matters pertaining to policy delimitations and sanctions (Article 24(1) 
TEU and Article 275 TFEU). Because of this jurisdictional carve-out, jurisdic-
tion in the CFSP field primarily rests with national courts which cannot declare 
that act invalid.180 It is thus up to the EU institution concerned to remedy short-
comings identified by national courts in relation to CFSP matters not covered by 
the abovementioned exceptions.181 

 
180 On this point, see Chapter VI.2. 
181 Case C–455/14 P [2016], Opinion of AG Wahl of 7 April 2016 (n 27) para 103. 
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Yet, recent case-law of the Luxembourg Court has shaken the initially 

codified division of labour. Recalling that the jurisdictional carve-out had to be 
construed narrowly,182 the CJEU declared itself competent to hear cases related 
to both CFSP implementing acts with financial implications (Elitaliana), and to 
CFSP acts of staff management at theatre level (H v Council). Especially in the 
second constellation this is a clear encroachment on existing arrangements allo-
cating jurisdiction to national courts: the provisions of both the SOMAs and the 
mission mandates leave no doubt that national courts are in charge of adjudicat-
ing human resources cases concerning seconded national experts.183 is en-
croachment leads to a situation of concurrent jurisdiction: the law in the books 
directs potential claimants to their respective national courts, while the CJEU 
case-law invites them to lodge a case in Luxembourg. One might argue that the 
extension of the CJEU’s jurisprudence to adjudicate staff management matters 
pertaining to seconded national experts is a somewhat natural consequence of 
the attribution of jurisdiction (since 2014) over staff management matters per-
taining to international contracted civilians. But even though this competence 
parallelism is in theory judicious, it creates in practice jurisdictional distortions 
and legal uncertainty. To whom do individuals now actually have to turn? is 
open issue is not without repercussions on effective legal accountability, and 
could also hamper accountability for conduct (Ac). 

In addition, the CJEU underlined the applicability of the Foto-Frost doctrine 
to CFSP matters not covered by the jurisdictional carve-out in its Rosnest deci-
sion. is means that the EU judicature is the only judicial institution competent 
to evaluate the validity of acts emanating from EU institutions, including in the 
CFSP realm. But as the carve-out in the CFSP field is narrowed down by CJEU 
case-law bit by bit, it seems that national courts will sooner or later have to ask 
for preliminary rulings for a whole range of CFSP-related issues. Already now, 
they have to do so regarding sanctions and policy delimitation, and—
potentially—certain derivative (implementing) decisions with financial and 
human resources management implications as a consequence of the H and 
Elitaliana judgments. 

Yet, there is a debate whether national courts could, in line with the Solange 
dictum, step in when the CJEU does not exercise its jurisdictional competenc-
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es.184 However, it needs to be stressed that, in civilian crisis management, deci-
sions do in principle not engender acts with direct effect for EU citizens, which 
is different when sanctions are adopted. When they have direct effect—which is 
most likely the case with mission members working in civilian crisis manage-
ment—the road to Luxembourg is open for most plaintiffs. EU seconded per-
sonnel can bring cases according to Article 91 of the EU Staff Regulations and 
Article 270 TFEU—provided that internal remedies have been exhausted—and 
the same remedies are open to Heads of Mission. In addition, international 
contracted personnel can lodge cases with the Luxembourg Court on the basis of 
a dispute settlement clause inserted in their work contracts since 2014.185 Fur-
thermore, according to the H v Council judgment of 2016, seconded national 
experts can henceforth also have recourse to the EU judicature in cases related to 
staff management.186 Gradually, then, these jurisdictional developments reverse 
the initial vertical allocation of jurisdiction, conferring the CJEU de facto juris-
dictional priority over national courts. 

Strasbourg calling—legal protection in horizontal juxtaposition 

Similar patterns can be observed in relation to the horizontal allocation of juris-
dictional competences at the European level.187 Undeniably, all three recent 
rulings on CFSP issues—Elitaliana, H v Council and others, and Rosnest—can be 
read against the backdrop of Opinion 2/13 of December 2014 on the drast 
agreement on the accession of the EU to the ECHR. In the said opinion, the 
limited scope of judicial review by the EU judicature regarding the CFSP was 
identified by the CJEU as a major impediment to the EU’s accession to the Con-
vention. e discussion of the specific characteristics of jurisdiction with respect 
to the CFSP indeed lest no doubt that the Luxembourg judges were at unease 
with Treaty law curtailing their say in this policy field.188 In short, the Court 
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declared that there ought not be a Union policy without a Union judge—
especially if the alternative to the EU judicature were to be a non-EU jurisdic-
tion. Hence, the different abovementioned CFSP cases have proved a salutary 
window of opportunity for the Court to expand its own jurisdiction on a range 
of matters potentially qualifying for proceedings in Strasbourg.189 

e rationale behind this jurisdictional move is rather simple: ‘e higher 
the protection of fundamental rights offered by the ECJ, the less the need to go 
to Strasbourg.’190 According to Article 6(3) and Articles 52(3) as well as 53 of the 
Charter of Fundamental Rights, the fundamental rights enshrined in the ECHR 
constitute general principles of the Union’s law, the interpretation and applica-
tion of which is to be monitored by the Luxembourg Court (Article 19(1) 
TEU).191 Importantly, the Grand Chamber of the Strasbourg Court held in its 
2005 Bosphorus dictum that, as the EU offered a standard of protection equiva-
lent to that of the Convention regarding both substantive and procedural as-
pects, the Strasbourg Court would limit its adjudication to specific cases where 
the particular circumstances would undermine the presumed equal protection 
standard, meaning that the protection of Convention rights would be ‘manifestly 
deficient’.192 

e horizontal allocation of jurisdiction at the European plane is thus em-
bedded in a construction which rests on two interdependent pillars, namely (1) 
the role of the CJEU as the guardian of human rights standards in the EU legal 
order, and (2) the Bosphorus presumption of equal protection. is, in turn, 
creates a dilemma for the Luxembourg Court as regards the CFSP: the presump-
tion of equal protection stands and falls with the very existence of effective judi-
cial remedies, which are, however, severely limited in the CFSP both at EU level 
and at Member State level.193 How would the CJEU be able to fulfil the Bosphorus 
requirement to provide for equal protection in the field of the CFSP/CSDP if it 
lacked general jurisdiction to uphold Charter or Convention rights in this very 
policy field? 

 
189 It was, however, underlined that individual legal protection before the Strasbourg Court is 
underdeveloped in CFSP issues and in CFSP-like constellations. See, for instance, the detailed 
analysis provided by Daniel Engel. Daniel Engel, Der Beitritt der Europäischen Union zur EMRK 
(Mohr Siebeck 2015) 91; 98; 106. 
190 Tridimas (n 187) 411. 
191 On the difficult co-existence of the Convention and the Charter, see Engel (n 189) 23–33. 
192 Judgment of 30 June 2005 in Bosphorus Hava Yolları Turizm ve Ticaret AS v Irland, applica-
tion no. 45036/98 paras 155–156. 
193 Kottmann (n 18) 200–229. 
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In the light of the intertwined protection regimes, it is therefore not aston-
ishing that the Luxembourg Court has tried to advance legal protection under 
Union law—in particular by enlarging the scope of its own judicial review—to 
pre-empt proceedings in Strasbourg. is reasoning in favour of the principle of 
effective judicial protection—to the detriment to the principle of conferred pow-
ers—is present in the H case, and particularly articulated in Rosnest. Stressing the 
importance of the principle of effective judicial protection under Article 47 of 
the Charter, the Grand Chamber judgment in Rosnest states that, whereas the 
said Charter Article ‘cannot confer jurisdiction on the Court, where the Treaties 
exclude it, the principle of effective judicial protection nonetheless implies that 
the exclusion of the Court’s jurisdiction in the field of the CFSP should be inter-
preted strictly.’194 e Court thus explicitly puts forward effective judicial protec-
tion considerations, citing Article 47 of the Charter, to assert its jurisdictional 
competences in CFSP matters.195 In principle, then, accountability for conduct 
(Ac) has been strengthened by the CJEU with a view to reinforcing legal protec-
tion. However, the invocation of Article 47 of the Charter has, so far, not neces-
sarily been of imminent help for the respective complainants: in the Elitaliana 
case, the Court declared the case inadmissible, and in the Rosnest opinion, the 
judges found that the disputed restrictive measures were valid. e final word in 
the H case has yet to be pronounced. 

However, the Court’s expansive reading of its jurisdiction on foreign affairs 
issues, including the broad interpretation of Article 47 of the Charter in this 
field, did not last too long. When the Luxembourg judges were called to decide 
on applications lodged by asylum seekers against the European Council in the 
context of the EU-Turkey deal of March 2016,196 the General Court denied juris-
dictional competence regarding the said deal in a first instance order of early 
2017.197 e applicants had challenged the legality of the deal on measures to be 
implemented in order to reduce the number of asylum seekers crossing the 
Turkish-Greek border, inter alia because of its alleged incompatibility with EU 
fundamental rights. e Luxembourg Court held that it lacked jurisdiction as 

 
194 Case C–72/15 [2017] (n 41) para 74. 
195 ibid 73–74; 81; Case C–455/14 P [2016] (n 142) para 58. 
196 EU-Turkey European Council Statement of 18.3.2016 aster the meeting of EU Heads of State 
or Government with Turkey. For detailed information on the content of the EU-Turkey agree-
ments, see Commission factsheet on the EU-Turkey Agreement of 18 March 2016 titled ‘EU-
Turkey Agreement: Questions and Answers’. 
197 Case T–192/16 NF v European Council [2017] EU:T:2017:128; Case T–193/16 NG v Euro-
pean Council [2017] EU:T:2017:129; Case T–257/16 NM v European Council [2017] 
EU:T:2017:130. 
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the concluded agreement had not been adopted by an EU institution, and had 
thus not produced reviewable EU law. Instead, the deal was said to represent an 
international agreement concluded by Member States not subject to judicial 
review by the EU judicature.198 e judges furthermore clarified in paragraph 74 
of their order(s) that ‘Article 47 of the Charter of Fundamental Rights of the 
European Union is not intended to change the system of judicial review laid 
down by the Treaties’. 

It is difficult to imagine that this difference in judgment regarding judicial 
review between the H and Rosnest cases, on the one hand, and the EU-Turkey-
deal decision, on the other hand, can be explained by the mere fact that the 
actions were, according to the CJEU’s classification scheme, brought under the 
AFSJ—and not the CFSP. But, more importantly, it is difficult to square this 
jurisprudence with the case-law of the ECtHR on the horizontal allocation of 
jurisdictional competences. e lack of judicial remedies for individuals con-
cerned by the effects of the EU-Turkey agreements clearly undermines the Bos-
phorus presumption.199 It is also contrary to the Matthews decision of 1998, 
according to which Parties to the ECHR can be held accountable for conse-
quences of an international agreement concluded (in the EU context) as they 
continue to be responsible for securing the rights enshrined in the Conven-
tion.200 

It therefore remains to be seen whether this reasoning, hampering judicial 
review—and thus accountability for conduct (Ac) in EU security matters—will 
be upheld by the Court of Justice in the appeals phase. If the finding remains 
unaltered, the Strasbourg Court might see itself confronted with a number of 
cases related to a range of current and future EU foreign policy decisions having 
direct effect on individuals. is would accentuate the competitive relationship 
between the Luxembourg Court and the Strasbourg Court to allow for account-
ability for conduct (Ac). 
  

 
198 e ‘compacts’ which the Union intends to conclude with a range of third countries (i.e. 
Ethiopia, Jordan, Lebanon, Niger, Mali, Nigeria, and Senegal) with a view to reducing the 
number of migrants coming to Europe would suffer the same jurisdictional sort given their 
informal nature. For further information, see Commission factsheet on the ‘Partnership 
Framework’ with third countries under the European Agenda on Migration dated 7 June 2016. 
199 See in this context the analysis developed by Martina Spernbauer on the subsidiary respon-
sibility of Member States in cases where the Bosphorus presumption does not apply. Spernbauer 
(n 47) 372–377. 
200 Judgment of 18 February 1999 in Matthews v the United Kingdom, application no. 24833/94 
paras 32–33. 
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5. Coping with the lex imperfecta  

is Chapter commenced by portraying a framework which, in principle, is not 
conducive to legal accountability: a low level of codification coupled with re-
stricted jurisdiction leave few prospects for judicial review. Indeed, in the light of 
limited juridification and judicialization of the CFSP/CSDP, courts have (had) a 
hard time ensuring legal accountability regarding civilian crisis management. 
Across all levels, the three foundational precepts of legal accountability—legality, 
access to justice, and damages—are built on shaky grounds. Yet, in particular the 
EU judicature managed to extend legal accountability for information (Ai) and 
for conduct (Ac) for actors at both the strategic and operational level of EU civil-
ian crisis management. 

is brings us to the first set of questions the Chapter at hand attempted to 
answer. Which judicial body—national, European, or both—is competent to adju-
dicate on matters related to extraterritorial EU civilian missions? And further, how 
is legal accountability exercised, and in respect of which aspects and actors? ere 
are potentially three (groups of) judicial players: national courts, the EU judica-
ture, and the European Court of Human Rights. In theory, judicial review in the 
de jure intergovernmental realm of foreign affairs and security policy would be 
channelled through national judicial bodies. Yet, jurisdictional activity, both in 
terms of scope and intensity, at Member State level faces several procedural and 
substantive hurdles, including obstacles related to the justiciability and admissi-
bility of claims, immunity and confidentiality issues, limited interpretative au-
thority of national courts regarding EU law, and at times difficult locus standi 
rules. In practice, then, national courts have relatively few means to hold to 
account national actors—both high-level representatives and Eurocrats—for 
their (in)action in the CFSP domain (Ac), and they equally have little jurisdic-
tional leeway to enforce accountability for information (Ai) on behalf of citizens 
or national institutions. 

is lack of legal accountability at the national level was countered by the EU 
judicature which significantly fostered accountability both for conduct (Ac) and 
for information (Ai) at EU level. First, the Luxembourg Court facilitated the role 
of other accountability fora, notably the European Parliament, to hold executive 
actors to account, in particular for the provision of information (Ai). e par-
liamentary-friendly reading of the information-sharing requirement incumbent 
upon the Council in the context of the conclusion of international CFSP agree-
ments is indicative hereof. Secondly, the CJEU claimed jurisdiction for a range of 
CFSP issues going beyond the exceptions laid down in primary law. Next to 
adjudicating sanctions and policing policy delimitation, the Court affirmed its 
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competence for derivative CFSP decisions, and, more specifically, for implemen-
tation acts in civilian crisis management relating to financial matters (Elitaliana) 
and staff management (H v Council). In addition, the CJEU confirmed that it 
could deliver preliminary rulings on certain CSFP topics (Rosnest), thereby en-
dorsing its position as primary interpreter of EU law. is expansive jurisdic-
tional stance of the Luxembourg Court is to a large extent a reaction to the lex 
imperfecta governing the CFSP: primary law provides for little judicial remedies, 
resulting in a weak legal protection regime—and thus in little Ac. 

Closing this legal protection gap has a double rationale for the CJEU: it sen-
sibly improves effective judicial remedies in the EU legal order and, simultane-
ously, cuts off possible procedures in Strasbourg as (stronger) legal protection is 
necessary to fulfil the Bosphorus presumption of equal protection. is, in turn, 
consolidates the role of the CJEU as legal accountability forum for CFSP and 
CSDP matters, including civilian crisis management, at the European level. e 
case-law of the CJEU pertaining to civilian crisis management has indeed lim-
ited the jurisdictional room for manoeuvre of the Strasbourg Court. Whether 
this allocation of horizontal jurisdictional competences will be upheld in future 
cases related to external action remains open. ere seems to be a pattern ac-
cording to which the General Court is reluctant to assert jurisdiction over 
CFSP/CSDP matters, whereas the Court of Justice has a more proactive stance. 

is leads us to the second interrogation, which is tied to the specific edifice 
of civilian crisis management: How can legal accountability be reconciled with 
Europeanized intergovernmentalism? e key aspect here is the scope of judicial 
review by the EU judicature with regard to the Europeanized aspects of civilian 
crisis management, despite the codified preclusion of judicial review (except for 
sanctions and policy delimitation). In the cases Elitaliana and H handed down 
respectively in 2015 and 2016, the EU judicature attempted to remodel the juris-
dictional carve-out set out in the Treaties: the judges extended the scope of their 
judicial review by virtue of implied and contingent jurisdictional competences. 
As a consequence, judicial review henceforth entails both ‘formal’ CFSP deci-
sions adopted by the Council (or the PSC) in the intergovernmental sphere of 
the CSDP covered by the exceptions regime, and derivative CFSP decisions 
(mostly administrative acts) taken in the Europeanized realm of civilian crisis 
management by members of the Brussels-based bureaucracy or field personnel 
in the implementation of civilian missions. 

is jurisdictional move substantially contributed to reconciling legal ac-
countability with Europeanized intergovernmentalism. By stretching its own 
jurisdiction to operational matters, the CJEU considerably improved accounta-
bility for conduct (Ac) of influential Europeanized bureaucratic actors in civilian 
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crisis management, who had so far escaped judicial oversight despite the consid-
erable decision-making and executive powers they had acquired by concealed 
agencification. Likewise, actors at the strategic level, in particular the Council, 
can no longer hide behind the intricate administrative edifice of civilian CSDP to 
eschew attribution of (derivative) decisions. Judicial review has thus been 
strengthened both at the strategic level—namely the Council and the PSC—and 
at the operational level—notably bureaucratic supra-structures in Brussels and 
personnel in the field. Also, a shist from a procedural review to a more substan-
tive review can be discerned in the recent case-law. is leads me to conclude 
that the EU judicature has through its jurisprudence de facto relocated jurisdic-
tion on civilian CSDP vertically from the national to the EU level. is shist in 
jurisdiction follows the shist in governance to the EU level—that is the informal 
vertical transfer of decision-making and action capacity. 

is brings us to the question of appropriateness of current accountability ar-
rangements. e overall evaluation of all three appropriateness criteria—
quantity, quality, and capacity—is positive. is, in turn, is only the case because 
the CJEU applied an expansive reading regarding operational matters, and 
thereby adapted the scope of jurisdiction to the scope of Europeanized decision-
making and action. Today, legal accountability at EU level covers both strategic 
and operational aspects of civilian crisis management (quantity). In addition, the 
CJEU has equipped itself with the necessary inquisitive and sanctioning powers 
for effective legal accountability by declaring itself competent to adjudicate both 
on ‘formal’ CSFP decisions and on derivative CFSP decisions, that is administra-
tive acts (quality). Finally, and related to this, this jurisdictional move brought 
the initially accountability-unfriendly de jure environment much closer to the 
capacity-benchmark as it allows for judicial review of constitutionally enshrined 
institutional and procedural arrangements, and improves legal protection. 

To conclude, the CJEU has made a big step forward in ensuring legal ac-
countability for conduct and information at both the strategic and operational 
level of civilian crisis management. An important element in this development 
was that the Court has progressively adapted the jurisdictional landscape on 
operational matters with a view to adjusting judicial review to the edifice of 
Europeanized intergovernmentalism. It will be interesting to see whether the 
Court will manage to maintain its positive record as accountability facilitator, 
and whether it will be able to keep the ambitious jurisdictional promises it has 
made to individuals as an accountability forum. 

 



 

CHAPTER VII 

Administrative accountability: separate but 
complementary fora 

Civilian crisis management unfolds within a patchy administrative framework. 
is is, to a large extent, due to the particular integration trajectory and institu-
tionalization pattern of (the civilian dimension of) the Common Security and 
Defence Policy (CSDP) of the European Union (EU): against the backdrop of a 
rudimentarily codified intergovernmental framework of EU foreign affairs, 
security, and defence, bureaucratic structures were created ex nihilo in the 2000s 
to speedily provide for operational capacity. e administrative arrangements 
underpinning these increasingly Europeanized bureaucratic structures were 
mostly put in place and further developed once the policy had gone operation-
al—that is ex post facto. Hence, the development of civilian crisis management 
was characterized by ‘underthematisation, conceptual looseness and rapidity’,1 
and therefore lest little room for building administrative sub- or supra-
structures. As a result, reporting requirements and procedural arrangements, 
including disciplinary measures and appeal mechanisms, were relatively volatile, 
lacked transparency, and took time to be unified and consolidated. Hence, indi-
viduals ran into difficulties when they had to identify either complaint mecha-
nisms or bodies responsible for access to documents. 

In addition, the administrative procedures and arrangements eventually es-
tablished did not envisage external administrative scrutiny—that is scrutiny 
outside of the civilian crisis management apparatus. Because of the sensitive 
character of security and defence matters, it was far from obvious to Member 
States why administrative control should be set up at EU level for policy issues 
which largely escaped administrative review at the national level.2 However, over 

 
1 Giovanni Faleg, e EU’s Common Security and Defence Policy—Learning Communities in 
International Organizations (Palgrave Macmillan 2017) 89. 
2 Indicative of this attitude are, for instance, the responses of the Council to inquiries of the 
European Ombudsman rarely exceeding four to five lines (!), refuting the competence of the 
Council to deal with such issues. See, inter alia, Decision of the European Ombudsman closing 
the own-initiative inquiry OI/12/2010/(BEH)MMN concerning the Council of the European 
Union, the European Commission and the High Representative / European External Action 
Service (30 August 2013) para 29. 
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the years the crisis management bureaucracy has acquired considerable adminis-
trative decisional and executive competences: Brussels-based actors autono-
mously plan, implement, and overview all civilian CSDP activities. 

Indeed, EU civilian crisis management nowadays operates in a context of Eu-
ropeanized intergovernmentalism: while the de jure framework is intergovern-
mental, bureaucratic realities have de facto become Europeanized.3 is means 
that decision-making and action capacity along the entire policy and implemen-
tation process of civilian crisis management has been vertically transferred from 
Member States (e.g. ministerial departments, agencies) to a specialized Brussels-
based bureaucracy. is scheme is characteristic of agencification. Yet, in civilian 
CSDP the transfer of functions has taken place informally, so that agencification 
is concealed. 

e repercussions of concealed agencification leading to Europeanized inter-
governmentalism on accountability are twofold. First, some parts of the admin-
istrative edifice of civilian CSDP are intergovernmental, whereas others are 
Europeanized. is schizophrenic setting does obviously not facilitate adminis-
trative accountability. Secondly, administrative power is de facto exercised in 
civilian crisis management, while there is de jure a lack of clearly defined rules 
and procedures underpinning or limiting the exercise of this power. 

In the absence of clearly defined rules and procedures in Europeanized in-
tergovernmentalism, it is not surprising that in civilian crisis management, like 
in other EU external activities, ‘administrative power is frequently exercised in a 
non-linear manner; in a discretionary fashion; and informally which is osten the 
synonym of legally invisible.’4 is state, though, is difficult to reconcile with the 
principle of the rule of law laid down in EU primary law, which mandates the 
oversight of administrative EU decisions and acts.5 is poses questions in terms 
of accountability because there are many administrative hands at work with de 
jure very few administrative eyes watching.6  

 
3 On this point, see the analysis provided in Chapters I.2 and II.5. 
4 Illaria Vianello, ‘Guiding the Exercise of Union’s Administrative Power in the EU Wider 
Neighbourhood. e Rule of Law from Paper to Operationalisation.’, EUI Working Paper LAW 
2015/08 (EUI 2015) 1. is statement was made in relation to the Stabilisation and Association 
Process and the European Neighbourhood Policy, but equally applies to civilian CSDP, not least 
because the underlying patterns and dynamics are very similar. 
5 Gerard C Rowe, ‘Administrative Supervision of Administrative Action in the European Union’ 
in Herwig CH Hofman and Alexander H Türk (eds), Legal Challenges in EU Administrative 
Law: Towards an Integrated Administration (Edward Elgar 2009) 179. 
6 is statement is inspired by the writings of ompson and Bovens. See Dennis F ompson, 
‘Moral Responsibility of Public Officials: e Problem of Many Hands’ (1980) 74 American 
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Following the call for according more attention to the administrative exter-
nal competences of EU institutions and bodies,7 the present Chapter sets out to 
disentangle administrative accountability in the context of EU civilian crisis 
management. Accountability is defined as a three-stage mechanism—consisting 
of the provision of information by an actor, scrutiny by a forum, and potential 
(in)formal consequences imposed by the forum on the actor8—which can either 
focus on conduct (accountability for conduct, Ac) or on the provision of infor-
mation (accountability for information, Ai). e assessment focuses on quasi-
judicial and financial accountability arrangements at both the national and EU 
level. Proceedings in court relating to administrative disputes (e.g. labour law 
cases, disciplinary matters) are only tackled in an ancillary manner in this Chap-
ter. Jurisdictional aspects tied to administrative matters are discussed in detail in 
the chapter on legal accountability (Chapter VI.3) given that the nature of the 
forum is in this study the qualifying parameter for accountability types. 

is said, the Chapter at hand addresses a set of questions: To what extent 
does the legal and procedural framework of civilian crisis management enable 
administrative accountability? What is the role of administrative fora—do they 
tackle cross-cutting administrative questions or solve individual cases? How has 
their role evolved over time? And in how far are the existing de jure and de facto 
administrative accountability arrangements aligned with Europeanized intergov-
ernmentalism? Against the backdrop of the overarching research question of this 
study—to which extent has the transfer of powers by Member States to Brussels-
based EU civilian crisis management structures been matched with the establish-
ment of appropriate accountability mechanisms at the European level?—the quest 
for answers is guided by three dimensions of appropriateness—that is quantity, 
quality, and capacity. As for quantity, the study explores whether there are ad-
ministrative accountability mechanisms at EU level, that is the level where ad-
ministrative decisions are actually taken. Concerning the quality-criterion, the 
inquisitive and sanctioning powers regarding both Ai and Ac are taken into ac-
count. Finally, capacity implies that (1) individuals have redress options, includ-

 
Political Science Review 905; Mark Bovens, ‘Analysing and Assessing Accountability: A Con-
ceptual Framework’ (2007) 13 European Law Journal 447, 455–457. 
7 Herwig CH Hofman and Alexander H Türk, ‘Legal Challenges in EU Adminsitrative Law by 
the Move to an Integrated Administration’ in Herwig CH Hofman and Alexander H Türk (eds), 
Legal Challenges in EU Administrative—Law Towards an Integrated Administration (Edward 
Elgar 2009) 372. 
8 Bovens (n 6) 450. 
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ing complaints mechanisms, and that (2) there is effective financial control, both 
for compliance and performance aspects. 

e Chapter unfolds in five steps. First, the administrative environment of 
civilian CSDP is decorticated (1.). e scrutiny covers institutional, legal as well 
as procedural components (reporting lines and attribution schemes, disciplinary 
arrangements, etc.). e second section of this Chapter outlines the small role of 
national authorities in administrative accountability (2.). irdly, the assessment 
concentrates on the role of the European Ombudsman as a quasi-judicial ac-
countability forum for both individual complaints and overall administrative 
questions (3.). e evaluation of the Ombudsman’s role is followed by a study of 
the dual function of the European Court of Auditors (ECA), which simultane-
ously fulfils an auditing and a consultative function (4.). Finally, the complemen-
tarity of these two institutions—the Ombudsman and the ECA—is discussed 
(5.). 

1. Administrative bits and pieces 

e Europeanized administrative structure of civilian CSDP came into being bit 
by bit as a response to practical questions. Form thus followed function. e 
result of this demand-driven and sliced construction of the administrative 
framework is twofold: first, reporting lines differ according to different tasks, 
and secondly, members of civilian missions operate under a variety of contractu-
al and disciplinary regimes. Both aspects—reporting lines and staff regimes 
(including disciplinary arrangements)—considerably impact on administrative 
accountability. Clear and transparent administrative (including disciplinary) 
regimes ensure that actors can be held to account for their (in)action according 
to standing rules, and enable personnel concerned to launch a complaint or an 
appeal against a decision directed against them. While the first instance of disci-
plinary procedures tends to unfold within the structure concerned, the appeal 
phase can involve external (quasi-)judicial actors, who then hold to account the 
institution for its (in)action. 
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Diverging reporting lines and varying attribution schemes 

Reporting requirements together with chains of command or delegation consti-
tute indeed the pillars of each accountability edifice as they are decisive for de-
termining the attribution of administrative decisions.9 In EU civilian crisis man-
agement, there are two broad reporting schemes according to different activities 
(and responsibilities), schematically outlined hereaster (see figure 10 below). 

When it comes to general administrative and operational business (i.e. day-to-
day management) the highest authority of decision-making and reporting is the 
Council of the European Union (Council), in particular in its Foreign Affairs 
Council (FAC) composition—that is national foreign ministers and, on defence 
issues, defence ministers. e chain of command thus starts at the Council and 
consecutively runs through the Political and Security Committee (PSC), to 
whom the Council can delegate certain decision-making tasks. e chain of 
command then continues with the Civilian Operations Commander (CivOp-
sCdr), and ends at the Head of Mission (HoM). e formal line of reporting 
mirrors the inverted course of the chain of command.10 
 

 
Figure 10. Simplified scheme of command and reporting arrangements 

In contrast, the European Commission (Commission) is the supreme admin-
istrative authority for financial issues given the budgetary arrangements in 
place—that is the spending of EU money for civilian crisis management under 

 
9 Rowe (n 5) 191. 
10 E.g. Council Doc. 9919/07 of 1 February 2007, ‘Drast Guidelines for Command and Control 
Structure for EU Civilian Operations in Crisis Management’, RESTREINT EU; Council Doc. 
11277/07 of 28 June 2007, ‘Standard language for planning documents and legal acts for civilian 
ESDP operations’ LIMITE. 
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the supervision of the Commission.11 Both ex ante and ex post financial control 
is in the hands of the Commission’s Service for Foreign Policy Instruments 
(FPI), which is entitled to conduct internal audits to verify the correct disburse-
ment for and by civilian missions. is is because the Commission entrusts the 
mission by a delegated act with the implementation of the appropriations of the 
Common Foreign and Security Policy (CFSP) contained in Chapter 19.03 of the 
EU budget,12 while the mission administers the funds in compliance with princi-
ples of sound financial management,13 and concludes the necessary contracts 
(e.g. procurement of personnel and services) in consultation with Brussels-based 
structures. Reporting on financial issues is thus between the mission and the 
FPI, while the Civilian Planning and Conduct Capacity (CPCC), affiliated with 
the EEAS, is also in the loop for coordination purposes. 

ese diverging reporting schemes for day-to-day management decisions, on 
the one hand, and for financial issues, on the other hand, have two interrelated 
effects on administrative accountability. First, different lines of reporting and 
chains of command or delegation give rise to different attribution schemes. Given 
the intricate Europeanized administrative framework of civilian crisis manage-
ment, there was confusion as to the attributability of specific derivative deci-
sions—that is (osten administrative) decisions taken by crisis management ac-
tors with a view to implementing civilian missions. According to primary law, 
only acts adopted by the Council (or the PSC) count as ‘decisions’ in the sense of 
a formal legal CFSP act which are attributable to their originator—the Council 
or the PSC respectively; other decisions or measures adopted by the Brussels-
based bureaucracy or personnel in the field (e.g. HoM) are not expressly men-
tioned in primary law, and their ‘informality’ makes attribution difficult in the 
context of Europeanized intergovernmentalism. e EU judicature sorted out 
this open issue in two judgments rendered in 2015 and 2016 respectively. e 
Court of Justice of the European Union (CJEU) held in H v Council that acts of 
staff management—in other words day-to-day management decisions at theatre 
level—were attributable to the Council.14 In view of the existing budgetary ar-
rangements, the CJEU endorsed in its Elitaliana decision that administrative 

 
11 See in particular Chapter II.5 and Chapter V.3. 
12 Article 58(1)(c) Regulation (EU, EURATOM) 2015/1929 of the European Parliament and of 
the Council of 28 October 2015 amending Regulation (EU, Euratom) No 966/2012 on the 
financial rules applicable to the general budget of the Union [2015] OJ L 286/1. 
13 is includes the duty to prevent, detect, correct and notify irregularities and fraud to the 
Commission, and to carry out ex ante and ex post controls. Art 60(3) ibid. 
14 Case C–455/14 P H v Council and others [2016] EU:C:2016:569. See the detailed case analysis 
provided in Chapter VI.3. 
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decisions with financial implications (i.e. procurement, including employment 
contracts) were attributable to the Commission.15 

Both Court decisions concerned, however, incidents which had taken place 
before the Council started in 2014 to endow civilian missions with the capacity 
‘to procure services and supplies, enter contracts and administrative arrange-
ments, employ staff, hold bank accounts, acquire and dispose of assets, discharge 
its liabilities and be a party to legal proceedings.’16 It is unclear whether and to 
which extent the conferral of legal capacity to the missions would change attrib-
ution. e operational realities of civilian crisis management, such as responsi-
bilities or reporting requirements, have not been altered by the missions’ 
modified legal status. e conferral of legal capacity has, above all, been a great 
relief for Heads of Mission who had previously been personally (!) responsible 
and liable for budgetary matters because of an ad personam budget delegation 
arrangement with the Commission. 17  Could attribution be fundamentally 
different if realities—and the overall framework—have not changed? is ques-
tion remaining unanswered for the time being, it is interesting to note that the 
CJEU construed attribution according to reporting lines and obligations—that is 
a functional nexus—and did not rely on legal status questions.18 

at being said, the European Ombudsman in 2013 reached a similar con-
clusion to that of the Luxembourg Court as regards attribution: an own-initiative 
inquiry into accountability for maladministration in CSDP activities identified 
the Commission as interlocutor for matters pertaining to budget implementa-
tion, and the High Representative as contact point for all other allegations of 
maladministration—mainly because the Council had demonstrated very little 
will to deal with inquiries of the Ombudsman in civilian CSDP.19 

Secondly, and this ties in with questions of attribution, both the Council and 
the Commission have a dual accountability role regarding administrative mat-

 
15 Case C–439/13 P Elitaliana SpA v Eulex Kosovo [2015] EU:C:2015:753. See the detailed case 
analysis provided in Chapter VI.3. 
16 Standard formulation in mission mandates, inserted in the stipulations on ‘legal arrange-
ments’. 
17 C(2009)9502/1 (30 November 2009) (Administrative Decision), ‘Specific Rules for Special 
Advisers of the Commission entrusted with the implementation of operational CFSP actions 
and contracted international staff ’. See also C(2012)4052 final (26 June 2012) (Administrative 
Decision), ‘Rules for the Financial Management of the Common Foreign and Security Policy 
Missions’. 
18 See the assessment entailed in Chapter VI.3. 
19 Decision closing the own-initiative inquiry OI/12/2010/(BEH)MMN [2013] (n 2) para 53. A 
detailed analysis of this own-initiative inquiry can be found in Chapter VII.3. 
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ters: they are simultaneously accountability fora and actors. On the one hand, the 
Council and the Commission constitute the supreme institutional authority for 
specific tasks within the crisis management structures, respectively for day-to-
day management (Council) and financial matters (Commissions). On the other 
hand, the Council and the Commission are accountability actors who have, 
because of attribution schemes, to account to other EU institutions and entities, 
such as the European Parliament, the European Ombudsman, or the Court of 
Auditors on their (in)action in civilian crisis management. is dual accounta-
bility role is crucial as external scrutiny concerns, to a large proportion, the way 
in which the respective institution exercises administrative authority along the 
line of reporting or, differently put, the chain of delegation. In other words, the 
performance of the two institutions as an accountability forum is decisive for 
their position as an accountability actor. Again, it is unclear if and how the con-
ferral of legal capacity to civilian missions would change the situation of a dual 
accountability role given that the Luxembourg Court attributed specific acts on 
the basis of functional connectivity, not on the basis of institutional anchorage, 
including legal status. Instead of discharging the Council or the Commissions 
from their respective responsibilities because of the conferral of legal capacity to 
missions, a double accountability regime could be construed, rendering it possi-
ble to attribute acts both to the missions (because of their relative independence) 
and to the respective EU institution (because of their unaltered role as supreme 
administrative and/or strategic authority). 

A disparate legal and disciplinary regime for mission personnel 

In addition to the complexities regarding reporting and attribution, the adminis-
trative framework of civilian crisis management programmes a disparate legal 
and disciplinary regime for mission personnel. is disparity is engendered, to a 
large degree, by the difference between mission personnel. ere are two catego-
ries of staff with two sub-categories each. First, mission staff comprises seconded 
personnel, either (a) from EU institutions, or (b) from national authorities (in-
cluding from third States). e Heads of Mission fall under the second sub-
category, but enjoy a specific legal status as will be outlined below. Secondly, 
mission staff includes contracted personnel, namely (c) international contracted 
civilians, and (d) locally contracted civilians. All missions taken together, the 
biggest share of staff is locally hired personnel (almost 50%), followed by se-
conded civil servants (roughly one third) and international contracted staff (one 
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sixth).20 While the ratio of internationals to locals varies considerably from mis-
sion to mission—being 50:50 in Kosovo, but 70:30 in Mali—there is a common 
trait across missions, namely that there is barely any seconded EU official work-
ing in current civilian missions. 
 

 
Figure 11. Distribution of mission personnel per staff type 

Staff belonging to these different categories largely operate under different 
conditions, except for some essential similarities. ese similarities or differ-
ences have so far not been outlined in academic writings. Up to now, one had to 
study pertinent—not necessarily directly accessible—internal Council as well as 
EEAS documents together with the (recent) case-law of the Luxembourg Court, 
and a number of complaints lodged with the Ombudsman to understand the 
specificities of the different regimes at work. e following concise overview of 
co-existing legal and disciplinary arrangements in civilian crisis management is 
thus a valuable addition to the literature, not least because it lays open for a 
wider public the intricate setting until now only known in detail to some insid-
ers. Even complainants lodging cases with the European Ombudsman, for in-
stance, are not always aware of all administrative or procedural details. 

Let us first turn to the similarities, which primarily concern behavioural 
standards. e 2016 Code of Conduct and Discipline for EU civilian missions 
explicitly applies to all types of mission personnel, as did the 2005 Generic 

 
20 is distribution of staff-types—49% local contracted staff, 35% seconded experts, and 16% 
international contracted staff—is based on Annalisa Creta and others, ‘Civilian and Military 
Personnel in CSDP Missions and Operations’, EP/EXPO/B/SEDE/2016/02 (European Parlia-
ment 2017) 14. According to the information on deployed personnel displayed on the EEAS 
website, the share of international staff is slightly higher: instead of a 51:49 ratio (international–
locals), the ratio indicated is 54:46. 
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Standards of Behaviour for CSDP activities.21 e Code of Conduct and Disci-
pline was primarily drasted in reaction to the Jacqué report of 2015, which out-
lined a number of institutional as well as systemic weaknesses in civilian crisis 
management.22 While the Code of Conduct and Discipline codifies largely exist-
ing but disparate practice (behavioural matters were previously addressed in the 
Operations Plan of each mission), it also presents some improvements, for in-
stance as regards the categorization of wrongdoings or the course of disciplinary 
proceedings. e relatively new Code has already been applied to several cases 
since its entry into force in 2016. Equally applicable to all staff members, regard-
less of their contractual regime, are the Standard Operating Procedures (SOP) 
on Whistleblowing in civilian crisis management introduced in 2015. e doc-
ument clearly states that all staff members can voice concerns internally (to the 
HoM and, if necessary, to the Brussels-based bureaucracy) and, if appropriate, 
externally to the European Ombudsman or the European Anti-Fraud Office 
(OLAF).23 Whistleblowing matters had also been addressed by the Jacqué report, 
and the codification of procedures had been suggested by the European Om-
budsman.24 

Yet, the differences between staff types are far more numerous than the simi-
larities. ey concern, first, budgetary arrangements. While salary-related costs 
for seconded personnel, both from EU institutions and national authorities, 
continue in principle to be paid by the seconding institution, the salaries of 
contracted personnel, both international and local, are charged to the EU budg-
et. Mission costs (e.g. travel expenses and daily subsistence allowances) are 
charged to the EU budget for all staff types, whereas the seconding authority is 
to cover costs for installation, housing, high-risk insurance, compensation for 

 
21 Article 1(1) Council Doc. 12076/16 of 9 September 2016, ‘Code of Conduct and Discipline 
for EU civilian CSDP Missions’; Council Doc. 8373/3/05 of 18 May 2005, ‘Generic Standards of 
Bahaviour for ESDP Operations’ 2. 
22 Jean-Paul Jacqué, ‘Review of the EULEX Kosovo Mission’s Implementation of the Mandate 
with a Particular Focus on the Handling of the Recent Allegations’ 31 March 2015. For more 
information on the report, see Chapter I.3. 
23 Civilian Operations Commander Instruction, ‘Standard Operating Procedures on Whistle-
blowing’, Ref Ares (2015)5643835 of 7 December 2015 para 5. 
24 Decision of the European Ombudsman closing the own-initiative inquiry OI/15/2014/PMC 
into the way in which the European External Action Service (EEAS) handles allegations of 
serious irregularities involving the EU Rule of Law Mission (EULEX) in Kosovo (4 December 
2014) para 31. 
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working abroad or in an insecure environment, and reimbursement of regular 
trips to the country of permanent residence of seconded personnel.25 

ese differing budgetary arrangements are tied to the second aspect, name-
ly diverging contractual regimes of different staff types, including the applicable 
social and labour legislation (e.g. annual and special leave, termination of the 
contract, social security insurance, including sickness and pensions, and liability 
aspects). ere are five different contractual regimes co-existing in civilian mis-
sions. First, for personnel seconded by EU institutions, the Staff Regulations of 
Officials of the European Communities (hereaster referred to as EU Staff Regula-
tions) are applicable, as is EU social and labour law. Secondly, personnel second-
ed by national authorities continue to have a contract with their respective se-
conding State authority. ey are neither subject to the EU Staff Regulations, nor 
to the conditions of employment of other servants (hereaster referred to as 
CEOS). In addition, their contracts are governed by applicable social and labour 
laws of the respective seconding Member State. (On a side note, it is worth men-
tioning that the situation is different for national experts directly seconded to the 
civilian crisis management structures within the EEAS: in this constellation, 
seconded national experts are regarded as temporary agents of the EU to whom 
the CEOS apply.26) irdly, as regards the Heads of Mission, their appointment 
depends on the Council, but their contractual arrangements are with the Com-
mission as the latter act as Special Advisers for CFSP questions.27 Accordingly, 
certain provisions of the CEOS apply, making reference to EU Staff Regulations. 
Fourthly, for international contracted civilians, their contract is established with 
the respective civilian mission.28 e CEOS are not applicable. e contracts are 
in principle subject to the applicable social and labour laws of the home country 
or of the country of (permanent) fiscal residency of the contracted person prior 
to taking up duties in the mission—that is potentially twenty-eight Member 
State legislations, plus the laws of cooperating countries such as Norway or Swit-

 
25 e Court of Auditors in 2001 identified that, in practice, the treatment regarding seconded 
experts varied according to the action and/or the seconding authority. Special report of the 
Court of Auditors No 13/2001 on the management of the common foreign and security policy 
(CFSP), together with the Council’s replies and the Commission’s replies [2001] OJ C 338/01 
para 58. 
26 Case F–2/15 Gergő Pasqualetti v European Commission [2016] EU:F:2016:64. 
27 3a. Specific Rules for Special CFSP Advisers (2009) (n 17). 
28 Prior to the conferral of legal capacity from 2014 onwards, the contracts of international 
contracted staff was signed by the staff member and the Head of Mission in his/her role as 
administrator of the budget allocations. ibid 4. 
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zerland—but there is unclarity about these arrangements in practice.29 Fisthly, 
locally contracted civilians sign contracts with the mission (prior to 2014 with 
the HoM), which are subject to the applicable national social and labour laws of 
the mission’s host country. e CEOS are not applicable. e above enumeration 
undeniably underlines that the uneven contractual arrangements of different 
staff types co-existing in the missions lead to a complex and at times opaque 
administrative patchwork. 

irdly, immunity is the same for all international mission personnel but 
differs for locally hired staff. Each time the EU decides to deploy a civilian mis-
sion, a Status of Mission Agreement (SOMA) is signed between the EU and the 
host State to govern the status and the privileges as well as immunities of both 
the civilian mission and the civilian personnel deployed. An important reference 
in this regard is the Vienna Convention on Diplomatic Relations (VCDR) of 
1961, which codifies customary rules on diplomatic relations. e said Conven-
tion regulates the status and the privileges as well as immunities of both diplo-
matic missions and their personnel. Crucial in this respect is the principle of 
inviolability, which includes the mission’s premises (Article 22 VCDR), archives 
as well as documents (Article 24 VCDR), correspondence (Article 27 VCDR), 
and its diplomatic agents (Article 30 VCDR). Based on the rules laid down in the 
said Convention, the EU developed a Model SOMA.30 e Model SOMA grants 
international mission personnel, regardless of their rank, all privileges and im-
munities accorded to diplomatic agents under the VCDR.31 us, all internation-
al staff members of civilian missions enjoy in principle absolute immunity from 
criminal jurisdiction and execution, and functional civil as well as administra-
tive immunity from jurisdiction and execution in the host State.32 Accordingly, 
the judicial authorities of the seconding State or authority retain jurisdictional 

 
29 On the complexity—not so say opacity—of different contractual regimes existing in parallel 
in civilian mission, programming the application of different national and social laws to con-
tracted personnel, see Decision of the European Ombudsman on complaint 3008/2005/OV 
against the European Commission (26 July 2007). 
30 Council Doc. 17141/08 of 15 December 2008, ‘Drast Model Agreement on the Status of the 
European Union Civilian Crisis Management Mission in a Host State (SOMA)’, endorsed by the 
Council on 18 September 2007. A thorough analysis of the coming into being of the (Model) 
SOMA, see Aurel Sari, ‘Status of Forces and Status of Mission Agreements under the ESDP: e 
EU’s Evolving Practice’ (2008) 19 European Journal of International Law 67. 
31 According to Article 1(e) VCDR, the denomination diplomatic agent is applicable to the head 
of the mission and to members of the diplomatic staff of the mission. 
32 For further information on privileges and immunities granted to mission personnel, see Sari 
(n 30) 91–92; Panos Koutrakos, e EU Common Security and Defence Policy (Oxford Universi-
ty Press 2013) 199–200. 
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competences during and aster the deployment of the staff members—for crimi-
nal jurisdiction for all acts, and for civil and administrative jurisdiction for all 
official acts.33 Immunity from jurisdiction or from execution has to be waived by 
the respective sending authority (EU or Member State) for seconded personnel, 
and by the mission for contracted personnel. Yet, local contracted personnel 
enjoy privileges and immunities according to the authorization of the host State, 
which shall exercise its jurisdiction over such personnel. ere are thus two 
different immunity regimes, one for international staff offering the highest level 
of protection, and one for local staff providing for less protection. 

Fourthly, these different contractual and immunity regimes and institutional 
affiliations also impact on disciplinary procedures. Given the number of staff 
deployed in civilian missions (some 2,500 personnel), disciplinary procedures 
are frequent. As it is commonly the case in peace operations, many procedures 
revolve around traffic issues (minor infringements), but also cover some cases of 
serious misconduct (e.g. sexual abuse). A differentiation needs to be made be-
tween disciplinary control and disciplinary action. While the former—
disciplinary control—entails the capacity to launch and conduct disciplinary 
investigations, to propose appropriate measures, and to help implement these 
measures, the latter—disciplinary action—has to do with the capacity to take the 
actual decision imposing disciplinary measures. In addition, disciplinary action 
comprises, if required, the competence to list immunity from both jurisdiction 
and execution.34 As regards international and locally contracted civilians, both 
disciplinary control and action are in the hands of the Deputy Head of Mission 
(DHoM). For seconded EU and national experts, the DHoM (in coordination 
with the CPCC) is in charge of disciplinary control, the final disciplinary action, 
however, depends on the approval of the proposed disciplinary measures by the 
seconding authority (EU institution or competent authority of the seconding 
State). ese disciplinary arrangements are set out by the Code of Conduct and 
Discipline (2016),35 and correspond to the clauses contained in various SOMAs 
and mission mandates. As previously outlined, the SOMAs accord jurisdiction 
to the judicial bodies of the seconding State over the deployed personnel for all 
criminal matters and most civil as well as administrative proceedings. 

 
33 See Art 3, Art 6(4), Art 6(5), Art 6(7) and Art 8 Model SOMA. 
34 Immunity for the entire civilian mission needs to be waived by the EEAS. See Recommenda-
tion of the European Ombudsman in case OI/13/2014/JF on the European External Action 
Service’s non-recognition of a third country court ruling: payment of compensation Made in 
accordance with Article 3(6) of the Statute of the European Ombudsman (23 September 2016). 
35 Art 2(3) Code of Conduct (2016) (n 21). 
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Fisthly, differences exist concerning complaint mechanisms and judicial rem-
edies. According to Article 90(1)–(2) of the EU Staff Regulations, personnel 
seconded by EU institutions can file complaints against administrative decisions 
taken against them with the competent authority within a time limit of three 
months. Moreover, the EU judicature is according to Article 91 of the EU Staff 
Regulations (echoed by Article 270 of the Treaty on Functioning of the Europe-
an Union, TFEU) competent to hear cases related to disputes arising between 
the EU and any person subject to the EU Staff Regulations provided that internal 
remedies have been exhausted (i.e. complaint according to the abovementioned 
Article 90(2) of the EU Staff Regulations). e same disciplinary and judicial 
arrangements apply to Heads of Mission under the regime of Special Adviser 
applicable to them; their contracts activate clauses of the CEOS which, in turn, 
refer inter alia to complaint and review stipulations of the EU Staff Regulations.36 
According to the law as it stands now, international contracted personnel have 
standing at the CJEU to bring disciplinary cases. While Belgian courts used to be 
the jurisdictional fora identified by the work contracts of international contract-
ed personnel, the dispute settlement clause inserted in such contracts since 2014 
refer cases to the Luxembourg Court.37 In addition, the 2016 Code of Conduct 
and Discipline lays down a standard (non-judicial) appeal procedure against 
disciplinary measures.38 Somewhat unclear is the situation for seconded national 
experts. According to primary and secondary rules, the EU judicature cannot 
hear their cases, but the Code of Conduct and Discipline provides for non-
judicial remedies. Yet, the Grand Chamber decision of July 2016 in the H v 
Council case opened judicial review to seconded national experts at the Luxem-
bourg Court for acts of staff management.39 e judgment leads to a situation 
where the de jure framework—an intergovernmental institutional and procedur-
al setting precluding jurisdiction for derivative decisions—does diverge form 
jurisdictional developments—reviewable administrative acts produced by Euro-
peanized structures—which adds to the complexity of the already intricate ad-
ministrative framework of civilian crisis management. 
  

 
36 In particular Article 124 CEOS declares applicable Articles 90 and 91 of the Staff Regulations 
which concern appeals procedures (including the seizure of the CJEU). 3b. Specific Rules for 
Special CFSP Advisers (2009) (n 17).  
37 See, for instance, Case T–602/15 Jenkinson v Council and others [2016] EU:T:2016:660. An-
other, still pending procedure, can also be mentioned in this regard: Case T–763/16 PY v EU-
CAP Sahel Niger, action brought on 31 October 2016. 
38 Art 36–40 Code of Conduct (2016) (n 21). 
39 Case C–455/14 P [2016] (n 14). 
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Table 7. Legal and disciplinary regimes for staff of civilian missions  

 
40 As previously mentioned, the CEOS are not applicable to seconded civil servants in civilian 
missions, but to experts seconded to the EEAS (as the latter are regarded as temporary staff of 
the EU). is also impacts on available jurisdictional venues. Case F–2/15 [2016] (n 26). 
41 Prior to 2014, the Brussels labour tribunal was the competent jurisdictional authority. 
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2. Faraway national authorities 

While there is much to say about the patchy administrative framework at EU 
level, the following analysis regarding administrative functions of national au-
thorities will be rather short. is is because national administrative or quasi-
judicial bodies de jure and de facto act as subsidiary accountability fora in civil-
ian crisis management. is division of labour, in turn, underlines that the Eu-
ropeanized momentum of civilian crisis management is considerably more de-
veloped than the intergovernmental one. 

Concerning disciplinary measures, national authorities play a residual role, as 
the 2016 Code of Conduct and Discipline exemplifies. Given that the seconding 
States retain ‘full command and control’ over seconded personnel, they in prin-
ciple constitute the authority responsible for imposing disciplinary action. But as 
‘operational command and control’ is delegated to the Head of Mission, the 
Deputy Head of Mission is vested with disciplinary control. is means that the 
initiative to open (preliminary) disciplinary investigations and to propose 
measures rests with the civilian missions, while only the final approval of 
measures to be implemented—again by the mission hierarchy—has to be given 
by the seconding authority upon recommendation of the crisis management 
bureaucracy. is arrangement leaves prima facie little leeway to national ad-
ministrative bodies, and therefore lowers the prospects for accountability for 
conduct (Ac). 

As mentioned earlier, national judicial bodies were attributed a jurisdictional 
role as regards labour law cases: there used to be a dispute settlement clause in 
the work contracts of international contracted staff ascribing jurisdictional com-
petence to the labour tribunal of Brussels. Yet, since civilian missions have been 
conferred legal capacity from 2014 onwards, administrative disputes relating to 
work contracts are to be submitted to the CJEU.42 National administrative or 
(quasi-)judicial authorities are therefore fairly absent from EU civilian crisis 
management, except for the abovementioned jurisdictional aspects tied to im-
munity stipulations—that is legal accountability of seconded national experts, 
especially for criminal matters. Another context in which national judicial bod-
ies (potentially) become active is when OLAF finds sufficient ground to believe 
that fraud or other misconduct has happened and should be pursued by national 
bodies. Yet, these cases are rare. e chances of accountability for conduct (Ac) 
through national tribunals are therefore equally low. 

 
42 See, inter alia, Case T–602/15 [2016] (n 37); Case T–763/16, action brought on 31 October 
2016 (n 37). 
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Concerning administrative accountability for financial matters, the hands of 
national institutions are also tied: civilian crisis management missions are 
financed through the EU budget, and therefore fall under the financial supervi-
sion of the European Court of Auditors. Yet, some costs lie with national budgets 
as the staff-related expenditure for seconded national experts are paid for by the 
respective national authorities. While this presents in theory a tiny opportunity 
for national players to be (or become) administrative fora in civilian crisis man-
agement enforcing accountability for conduct, it has proved irrelevant in prac-
tice. 

In addition, quasi-judicial activity is low at the national level for two reasons. 
First, there is not necessarily a quasi-judicial institution to whom aggrieved 
personnel could address their complaints. In Germany, for instance, the institu-
tion of the Parliamentary Commissioner for the Armed forces (Wehrbeaustrag-
ter) deals with complaints of soldiers deployed in peace operations in his/her 
function of ombudsman of the armed forces.43 While any member of the armed 
forces can report to the Wehrbeaustragter, civilian experts deployed in civilian 
missions cannot—and there is no alternative complaint route for civilian mat-
ters. Secondly, even if appropriate quasi-judicial institutions were existing in 
Member States, they would likely lack competence. In fact, complaints concern 
decisions taken by members of the crisis management bureaucracy (e.g. HoM or 
Deputy HoM) in the context of the EU security and defence policy—that is not 
by actors operating in the framework of national regulations. National quasi-
judicial fora are, however, not allowed to hear cases related to administrative acts 
emanating from EU institutions or bodies. It is the European Ombudsman’s 
tasks to deal with complaints of this nature. is reduces again the already small 
prospects for accountability for conduct (Ac) and, by extension, accountability 
for information (Ai) exercised by national administrative fora. 

In sum, the Europeanized administrative edifice of civilian crisis manage-
ment leaves limited administrative oversight powers to national players. e 
subsidiary role of national administrative bodies regarding civilian CSDP pro-
vides, in turn, little prospect of accountability for conduct (Ac) or accountability 
for information (Ai) at the national level. Yet, at EU level, the situation looks less 
grim: both the European Ombudsman and the European Court of Auditors 
intervene as administrative accountability fora.  

 
43 e Parliamentary Commissioner for the Armed Forces (Wehrbeaustragter) operates as a 
subsidiary body of the Bundestag to protect fundamental rights of military personnel (Article 
45b Grundgesetz). On his/her own initiative as well as on the basis of complaints received, the 
Wehrbeaustragter investigates incidents which potentially imply violations of human dignity or 
freedom of opinion, or which cause harm to the legal protection of service personnel. 
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3. e European Ombudsman: at the core of administrative re-
dress 

e European Ombudsman has indeed been a proactive quasi-judicial account-
ability forum regarding civilian crisis management. e Ombudsman man-
aged—also in CFSP/CSDP matters—to be a ‘machinery for accountability’.44 As 
the following study shows, the European Ombudsman has (acquired) the inquis-
itive and sanctioning powers to foster both accountability for conduct (Ac) and 
accountability for information (Ai) regarding administrative matters in civilian 
CSDP. 

is accountability role was initially not programmed, but evolved through 
practice. When civilian crisis management went operational in 2003, the EU 
edifice still rested on three pillars, the CFSP/CSDP being the second, non-
communitarized pillar. e mandate of the Ombudsman covered acts of Com-
munity institutions and bodies, and therefore did stricto sensu not include 
CFSP/CSDP matters.45 is restrictive approach, though, has never been fol-
lowed by the European Ombudsman. As early as 2003, when the first mission 
was launched in Bosnia and Herzegovina, the European Ombudsman got in-
volved in issues related to civilian crisis management.46 Even though the Coun-
cil—at the time the institution concerned—denied being responsible for the 
alleged instances of maladministration, the competence of the Ombudsman to 
deal with complaints arising from CFSP/CSDP activities was not challenged. In 
2009, the creation of one legal order by the Treaty of Lisbon formally extended 
the maladministration review from ‘Community institutions and bodies’ to 
henceforth include ‘Union institutions, bodies, offices and agencies’. Because of 
the extension of the mandate to the entire corpus of Union law, EU security and 
defence activities now explicitly fall within the remit of the Ombudsman’s com-
petences47—a fact which the European Ombudsman was keen to stress aster the 

 
44 Carol Harlow and Richard Rawlings, ‘Promoting Accountability in Multilevel Governance: A 
Network Approach’ (2007) 13 European Law Journal 542, 546. 
45 Alexandros Tsadiras, ‘e Ombudsman’ in Paul Craig (ed), EU Adminsitrative Law (Oxford 
University Press 2006) 835. 
46 Decision of the European Ombudsman on complaint 1200/2003/OV against the Council (19 
December 2003). 
47 Julia Haas, Der Ombudsmann als Institution des Europäischen Verwaltungsrechts. Zur Neube-
stimmung der Rolle des Ombudsmanns als Organ der Verwaltungskontrolle auf der Grundlage 
europäischer Ombudsmann-Einrichtungen. (Mohr Siebeck 2012) 253; Tsadiras (n 45) 835. 
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entry into forces of the new Treaty.48 e institutions and bodies active in civilian 
crisis management are the Council, the Commission, and the EEAS; the mis-
sions themselves are not established under the heading of ‘body’ or ‘agency’. 

e involvement of the European Ombudsman in matters relating to 
CFSP/CSDP activities has definitely increased under the new Treaty: more than 
a dozen investigations have been carried out by the Ombudsman in relation to 
civilian missions since 2010. e particular nature and approach of the entity 
have allowed the European Ombudsman to foster accountability both in specific 
cases and with regard to the overall administrative framework of civilian crisis 
management. 

A polyvalent accountability forum 

e function of the European Ombudsman is to review maladministration at EU 
level—that is both actions and omissions giving rise to instances of maladmin-
istration. is broad job description enables the Ombudsman to deal with re-
dress questions in individual complaint cases, on the one hand, and with general 
principles and arrangements shaping the overall administrative framework, on 
the other hand.49 e legal basis for the Ombudsman’s activities are Article 
228(1) TFEU read in conjunction with Article 24(2) TFEU and Article 43 of the 
Charter of Fundamental Rights of the European Union (hereaster referred to as 
Charter),50 the Statute approved by the European Parliament,51 and the imple-
menting provisions adopted by the Ombudsman.52 

e European Ombudsman it is a parliamentary body and a court-like insti-
tution at the same time, combining ‘instruments of parliamentary scrutiny and 
judicial role.’53 e Ombudsman thus operates like a parliamentary inquiry 

 
48 European Ombudsman, Annual Report 2009 2010 23; 25. 
49 Paul Magnette, ‘Between Parliamentary Control and the Rule of Law: e Political Role of the 
Ombudsman in the European Union’ (2003) 10 Journal of European Public Policy 677, 681; 
Katja Heede, ‘Enhancing the Accountability of Community Institutions and Bodies: e Role of 
the European Ombudsman’ (1997) 3 European Public Law 587, 588. 
50 Hereaster referred to as Charter of Fundamental Rights. 
51 European Parliament Decision 2008/587/EC, Euratom of 18 June 2008 amending Decision 
94/262/ECSC, EC, Euratom on the regulations and general conditions governing the perfor-
mance of the Ombudsman’s duties [2008] OJ L 189/25. 
52 Decision of the European Ombudsman adopting Implementing Provisions of 1 September 
2016. 
53Magnette (n 49) 678. 
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committee, but pursues a legal instead of a political focus.54 is hybrid nature 
allows the Ombudsman to ‘reconcile executive delegation with parliamentary 
democracy’,55 which is a crucial attribute in the particular policy context of EU 
security and defence, where (informal) executive governance is strong and (for-
mal) parliamentary involvement weak. Key in this regard is that the logic under-
pinning the work of the Ombudsman is not adversarial, but guided by a ‘concil-
iatory ethos’. 56  e activity of the Ombudsman unfolds in three steps—
information gathering, evaluation of the facts, proposal for solution/decision—
and therefore embodies the three-phased accountability process model sketched 
out by Bovens,57 which is used in this study. 

Both the competences of the Ombudsman—scope of review—and its evalua-
tion benchmark—criteria of review—are tied to maladministration, which en-
tails two dimensions, namely (a) legality and (b) rules and procedures.58 While 
primary law makes reference to maladministration (Articles 24 and 41 TFEU, 
Article 43 of the Charter), Treaty provisions leave the precise meaning and con-
tent of maladministration undefined. is is why the Ombudsman’s practice has 
been pivotal in determining and delimiting what constitutes an instance of mal-
administration. An important reference in this respect is the European Code of 
Good Administrative Behaviour (ECGAB), which sets out essential procedural 
requirements. Endorsed by the European Parliament in 2001, the ECGAB con-
cretizes actions and omissions which constitute instances of maladministra-
tion.59 e Code lists, for example, lawfulness, the absence of discrimination, 
proportionality, the absence of abuse of power, impartiality as well as independ-
ence, reasonable time-limit for taking decisions, and the duty to state the 
grounds of decisions as essential ingredients of good administrative behaviour.60 
is non-exhaustive list covers not only unlawful (and justiciable) conduct, but 

 
54 Heede (n 49) 603. 
55 Magnette (n 49) 677. 
56 Tsadiras (n 45) 845. 
57 Madalina Busuioc, European Agencies: Law and Practices of Accountability (Oxford University 
Press 2013) 224–228. 
58 Tsadiras (n 45) 849. 
59 European Parliament resolution on the European Ombudsman’s Special Report to the Euro-
pean Parliament following the own-initiative inquiry into the existence and the public accessi-
bility, in the different Community institutions and bodies, of a Code of Good Administrative 
Behaviour (C5-0438/2000—2000/2212 (COS)) [2002] OJ C 72E/331. 
60 Art 4–8; Arts 17–18 ibid. 
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equally improper (non-justiciable) behaviour.61 In the absence of a regulation on 
good administration binding upon all EU institutions, the European Parliament, 
with which the Ombudsman is institutionally affiliated (even though functional-
ly independent),62 tasked the European Ombudsman to fulfil his/her duties 
based on the European Code of Good Administrative Behaviour.63 e ECGAB 
has no legal value as such, but indirectly derives validity from the Charter as it is 
tied to the rights enshrined therein: since 2009, good administration has been 
recognized as a fundamental right of EU citizens and residents (Article 41 of the 
Charter). is right comprises several components, such as the right of having 
one’s affairs being handled impartially, fairly and within a reasonable time, the 
right of being heard, the right to access one’s file, the right to receive reasons for 
decisions made by of public administrations, or the right to damages. In addi-
tion, the Charter identifies access to documents as an important right of EU 
citizens and residents in its Article 43. 

e investigations of the European Ombudsman can be complaint-based or 
result from an own-initiative inquiry.64 Own-initiative inquiries allow the Om-
budsman to address administrative problems of a broader scope or of systemic 
nature, and therefore represent an important tool of agenda-setting.65 e Om-
budsman has proactively used this agenda-setting tool in the past, including in 
the context of civilian crisis management.66 In either constellation (complaint-
triggered or own-initiative inquiry), information is crucial to the work of the 
Ombudsman. e provisions contained in the Statute of the Ombudsman ensure 
that EU institutions and bodies concerned are bound to cooperate with the 
Ombudsman by sharing requested information or giving access to pertinent 
files.67 is also applies to classified information for which the Ombudsman 
agrees with the institution or body concerned in advance on the conditions for 
treatment.68 In addition, the Ombudsman can organize visits on the spot and 

 
61 Hans P Nehl, ‘Good Administration as Procedural Right And/Or General Principle?’ in 
Herwig CH Hofman and Alexander H Türk (eds), Legal Challenges in EU Administrative Law: 
Towards an Integrated Administration (Edward Elgar 2009) 340. 
62 Tsadiras (n 45) 832. 
63 Art 26 of the endorsed Code of Good Administrative Behaviour. 
64 Art 3(2) Statute of the European Ombudsman (n 51). 
65 Magnette (n 49) 683. 
66 See, in particular, Decision closing the own-initiative inquiry OI/15/2014/PMC [2014] (n 24); 
Decision closing the own-initiative inquiry OI/12/2010/(BEH)MMN [2013] (n 2); Recommen-
dation of the European Ombudsman in case OI/13/2014/JF [2016] (n 34). 
67 Art 3(2) Statute of the European Ombudsman (n 51). 
68 Art 3(2) ibid. 
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interview members of the administrative structures, which provides the Om-
budsman with valuable factual and operational insights. As regards the admissi-
bility of complaints, the most important requirement is that complainants need 
to have made appropriate administrative approaches to the EU institution con-
cerned prior to addressing the Ombudsman,69 or when work relationships are at 
stake, they need to have exhausted internal remedies (requests or complaint 
mechanism).70 In short, then, the existing information-sharing arrangements 
endow the Ombudsman with sufficient inquisitive power to pursue accountabil-
ity demands—both with regard to information and to conduct. 

e privileged outcome of an investigation confirming an instance of malad-
ministration is a friendly solution which is acceptable to both the complainant 
and the institution(s) concerned.71 Friendly solutions are proposed when the 
instance of maladministration can still be remedied. If no friendly solution is 
reached (or accepted), the Ombudsman has two more redress options. First, the 
Ombudsman can close the case by making a critical remark to the EU entity 
concerned.72 ese remarks are the ‘most important vehicle for the Ombuds-
man’s active rule formulation’73 as they denounce the instance of maladministra-
tion—and as such constitute an informal sanction in the accountability model 
used in this study—and can include a follow-up. Secondly, the Ombudsman can 
issue a drast recommendation to the EU entity concerned, proposing steps to be 
taken to remedy the instance of maladministration identified. e affected EU 
institution or body then has to reply to the Ombudsman’s drast recommenda-
tions in a detailed opinion within three months.74 In the event that the Om-
budsman is dissatisfied with the response or the follow-up, a special report can 
be issued to the European Parliament (which is, however, very rarely done).75 
Regardless of the remedial powers eventually employed, the procedures lodged 
with the Ombudsman lead to a published decision; therefore, the accountability 
process does not stop at the scrutiny of facts, but results in a publicly accessible 

 
69 Art 2(4) ibid. 
70 Art 2(8) ibid. 
71 Art 3(5) ibid. See also Art 5 Implementing provisions (2016) (n 52). 
72 Art 3(6) Statute of the European Ombudsman (n 51). See further Art 6 Implementing provi-
sions (2016) (n 52). 
73 Peter G Bonnor, ‘e European Ombudsman: A Novel Source of Sost Law in the European 
Union’ (2000) 25 European Law Review 39, 44. 
74 Art 3(6) Statute of the European Ombudsman (n 51). See further Art 6 Implementing provi-
sions (2016) (n 52). 
75 Art 3(7) Statute of the European Ombudsman (n 51). See further Art 7 Implementing provi-
sions (2016) (n 52). 
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positive or negative evaluation regarding alleged instances of maladministration. 
ere are thus potential reputational, that is informal ‘consequences’ for the 
actor. is gives the Ombudsman an important sanctioning power as an ac-
countability forum. 

is is true even though decisions by the Ombudsman are not legally bind-
ing, nor do they create enforceable rights or obligations for the complainant or 
for the institution concerned. is lack of legal bindingness is, however, not an 
obstacle to the work of the Ombudsman, but constitutes a source of his/her 
‘diffuse power’, 76  rendering the European Ombudsman a ‘magistrate of 
influence’.77 In reality, the institutional nature—hybrid between a parliamentary 
body and a court—and the employed method—solution-oriented approach—
have contributed to establishing the European Ombudsman as an ‘alternative 
route to administrative litigation’.78 is alternative route is used to foster both 
accountability for conduct (Ac) and accountability for information(Ai), while the 
former constitutes the far bigger share in civilian crisis management as the fol-
lowing subsection illustrates. 

Indeed, the Ombudsman plays a complementary role to the EU judicature as 
it allows to overcome several limits of judicial review at EU level.79 Four elements 
are crucial in this regard. First, the European Ombudsman offers more proce-
dural flexibility, not least because s/he does not follow an adversarial logic. Sec-
ondly, the threshold of accessibility is lower. Standing is tied to EU citizenship or 
residence in the EU without there being a need for an own interest or affectation 
to launch a complaint. ese arrangements are much laxer than the locus standi 
requirements of the Luxembourg Court.80 In addition, in the context of civilian 
CSDP, the Ombudsman has launched several own-initiative inquiries to circum-
vent the citizenship/resident requirement. What is more, aggrieved individuals 
can submit their complaint to the Ombudsman up to two years aster the alleged 
maladministration occurred. irdly, the review criteria are broader than those 
of a court as the assessment of maladministration goes beyond the restricted 
scrutiny of lawfulness or legality. Finally, the financial costs incurred by the 

 
76 Magnette (n 49) 682. 
77 ibid 681. 
78 Tsadiras (n 45) 829. 
79 Busuioc (n 57) 221. 
80 See Decision of the European Ombudsman closing the own-initiative inquiry OI/1/2017/NF 
concerning EULEX Kosovo (5 April 2017); Recommendation of the European Ombudsman in 
case OI/13/2014/JF [2016] (n 34); Decision of the European Ombudsman closing the own-
initiative inquiry OI/1/2010/(BEH)MMN concerning EUPOL COPPS (29 November 2011). 
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complainants are much lower than for proceedings in court.81 However, there is 
also a caveat to this ‘cheap, flexible and accessible from of redress for individual 
grievances’:82 time for processing is, as for judicial bodies, generally quite long 
(between two to three years). 

Privileged administrative venue for human resources cases 

e biggest share of Ombudsman files concerning civilian crisis management are 
individual complaints, which almost exclusively relate to alleged irregularities 
concerning acts of staff management. Two categories are particularly prominent, 
namely contractual matters (dismissal of staff, renewal or termination of con-
tracts, etc.) and employment conditions (grading, allowances, etc.). Given the 
nature of complaints, the Ombudsman primarily fosters accountability for con-
duct (Ac) in civilian CSDP. Request for information was at the core of only one 
complaint (in the early days of civilian crisis management), and access to one’s 
own file was raised in two complaints lodged with the European Ombudsman—
in one case as a ‘subsidiary’ claim, that is in combination with a complaint about 
an alleged wrongful dismissal. is starkly contrasts with other policy areas, 
where access to document requests, falling under the category of accountability 
for information (Ai), constitute a crucial segment of the Ombudsman’s work.83 
e nature of the complaints lodged with the Ombudsman underscores that, in 
civilian crisis management, aggrieved persons turn to the Ombudsman as an 
arbitrator, not as a mediator, as they look for an alternative to judicial review.84 

is assumption is confirmed by a look at the numbers (see table 8 below). 
From 2003 to 2009, the Ombudsman received six complaints related to civilian 
crisis management, three of which were settled prior to the entry into force of 
the Treaty of Lisbon and the creation of the CPCC in 2009. In the last years, the 
number of cases lodged has considerably increased: next to six own-initiative 
inquiries, ten cases have been opened since 2010 (not counting an additional 
thirteen cases underpinning the most recent own-initiative inquiry), out of 
which seven only in 2016/2017.  

 
81 ese comparative advantages are discussed in detail in Busuioc (n 57) 222–224. 
82 Heede (n 49) 588. 
83 In general, see Petia Kostadinova, ‘Improving the Transparency and Accountability of EU 
Institutions: e Impact of the Office of the European Ombudsman’ (2015) 53 Journal of Com-
mon Market Studies 1077, 1080–1081; 1088. Regarding access to documents in the context of 
agencies, see Busuioc (n 57) 234–239. 
84 is is in line with what suggested Katja Heede with regard to recruitment and staff matters 
in general. Heede (n 49) 601. 
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Case number [Closure] Mission/institution Subject matter 
   

1200/2003/OV [2003] EUPM BiH Alleged wrongful dismissal 
471/2004/OV [2005] EUPM BiH Alleged wrongful dismissal 
1875/2005/GG [2005] Council Alleged failure to grant access to 

documents 
3008/2005/OV [2007] EUPOL Proxima Contractual arrangements regarding 

international contracted experts 
(grading, allowances, social secu-
rity, etc.) 

3328/2008/(ELB)FOR [2011] EUMM Georgia Alleged wrongful grading 
OI/1/2010/(BEH)MMN [2011] EUPOL Copps Alleged departure from terms of the 

vacancy notice 
3177/2008/(JDG)OV [2012] EUMM BiH Alleged wrongful dismissal aster 

reporting on irregularities 
532/2011/CK [2013] EULEX Kosovo Alleged age discrimination regarding 

renewal of contract 
OI/12/2010/(BEH)MMN 

[2013] 
Commission/ 
Council/ EEAS/ 
all missions 

Inquiry into accountability for 
instances of maladministration in 
CFSP/CSDP activities 

OI/15/2014/(PMC) [2014] EULEX Kosovo Irregularities affecting EULEX 
Kosovo (i.e. corruption) 

1239/2013/NF [2015] EULEX Kosovo Contractual dispute (provision of 
services) 

26/2011/DK & 
1307/2012/DK [2015] 

EUPM BiH Alleged wrongful dismissal and access 
to documents 

OI/2/2015/MG [2016] & 
13 underpinning complaints 

EULEX Kosovo Review of internal staff selection 
procedures 

OI/13/2014/JF [2016] EUSSR Guinea-
Bissau 

Alleged failure to list immunity as 
required by local court 

928/2016/JF [2016] EUCAP Nestor Alleged administrative irregularities 
triggering personal liability of 
Heads of Mission for ineligible 
expenses 

1396/2016/JF [2016] EUCAP Nestor 

969/2016/JN [2017] EUAM Ukraine Alleged problems with review of 
selection procedure 

OI/1/2017/NF [2017] EULEX Kosovo Alleged failure to provide infor-
mation 

247/2016/AMF [2017] EUCAP Sahel Niger Alleged irregularities concerning 
granting leave for travel time 

134/2016/AMF [2017] EUCAP Sahel Niger Alleged irregularities concerning 
granting leave 

1756/2016/MDC [pending] EULEX Kosovo Alleged failure to reply to a report 
concerning the Code of Conduct 
and Discipline 

 

Table 8. Overview of Ombudsman cases regarding civilian missions  
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A common thread in many human resources cases is the contestation by 
complainants of the broad administrative discretion given to the crisis manage-
ment bureaucracy. is contestation, in turn, triggers procedures for accounta-
bility for conduct (Ac). Complaints are primarily submitted by (international) 
contracted staff who are directly employed by the mission (previously by the 
Head of Mission). Two entities are of particular importance in this regard, 
namely Heads of Mission and the CPCC. Heads of Mission enjoy considerable 
decision-making prerogatives at theatre level, including personnel issues. Prior 
to the establishment of the CPCC in 2009 and the conferral of legal capacity to 
the missions from 2014 onwards, ending the ad personam delegation of budget 
appropriations,85 these prerogatives lacked a bureaucratic superstructure in 
Brussels overseeing administrative matters. is meant that, in the first years of 
operational action, complainants were at a loss when attempting to identify 
another interlocutor for administrative issues than the respective Head of Mis-
sion who, in general, had taken the decision the complainant wanted to contest. 
Since 2009, though, many human resources issues have been channelled through 
or handled by the CPCC, such as calls for applications, terms and conditions of 
selection procedures, or the adoption of general administrative rules, including 
disciplinary codes or behavioural standards. Hence, while in the early days of 
civilian crisis management the wide decisional margin at mission level was not 
matched by sufficient administrative oversight and review procedures, the in-
cremental institutionalization as well as professionalization of civilian crisis 
management has brought about a more solid administrative set-up: the theatre 
level has been supplemented by an administrative layer in Brussels. 

is layered administrative set-up was, however, still in its infancy when the 
Ombudsman started to investigate complaints related to civilian crisis manage-
ment missions in 2003. is implied, first, that the institution or actor responsi-
ble had to be identified, and secondly, that applicable procedures and rules gov-
erning administrative (including disciplinary) matters had to be found. Both 
issues proved complicated. Concerning procedures, there was a great unsteadi-
ness within and across missions, not least because decisions were primarily 
taken on an ad hoc basis by Heads of Mission (and other higher-ranking staff 
members). ere was much experimentation and improvisation to meet a range 
of operational demands.86 Regarding institutions, both the Council and the 
Commission tried to pass the buck to the respective Heads of Mission, who 

 
85 ‘Financial Management Rules of CSDP Missions’ (n 17). 
86 Raphael Bossong, ‘EU Civilian Crisis Management and Organizational Learning’ (2013) 22 
European Security 94, 102. 
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were, however, neither institutions, nor bodies, or agencies under EU law, and 
therefore escaped (administrative) review. In the first case dealt with by the 
European Ombudsman, the Council argued that its (administrative) accounta-
bility was precluded for day-to-day management decisions as these decisions 
were taken by the Head of Mission without the knowledge of the General Secre-
tariat of the Council.87 In another early case, the Commission put forward that 
the Head of Mission constituted the contracting authority (under the ad perso-
nam delegation scheme of budget allocations), and therefore no maladministra-
tion could be attributed to the Commission.88 

is unsettled—not to say little transparent—distribution of responsibilities 
because of concealed agencification prompted the European Ombudsman in 
2010 to open an own-initiative inquiry into the fundamental issue of accounta-
bility in CSDP activities. is own-initiative inquiry brings us to the second 
category of Ombudsman activities in civilian CSDP, namely overarching admin-
istrative questions impacting both on accountability for conduct (Ac) and ac-
countability for information (Ai). 

Fostering accountability arrangements in the overall framework 

e 2010 own-initiative inquiry on accountability regarding CSDP activities 
marked an important step: it aimed at disentangling administrative accountabil-
ity arrangements in the intricate Europeanized administrative edifice of civilian 
crisis management, which so far had invited involved actors to eschew account-
ability for conduct. 

Exemplary of the institutional strategy to avoid accountability in the context 
of Europeanized intergovernmentalism was a case of alleged wrongful dismissal 
aster reporting on irregularities, which occurred in 2007 in the Monitoring Mis-
sion in Bosnia and Herzegovina (EUMM). e Council stated that allegations 
related to work relationships fell under the competences of the Commission in 
the context of the latter’s financial supervision obligations.89 e Commission 
explained that the Head of Mission acted in his own responsibility—even though 

 
87 Exemplary in this regards were the submissions by the Council in October 2003 and January 
2004 in the first Ombudsman investigation into a human resource complaint arising from a 
member of a civilian mission. Decision of the European Ombudsman on complaint 
471/2004/OV against the Council of the European Union (31 May 2005); Decision closing the 
inquiry into complaint 1200/2003/OV [2003] (n 46). 
88 Decision closing the inquiry into complaint 3008/2005/OV [2007] (n 29). 
89 Decision of the European Ombudsman on complaint 3177/2008/(JDG)OV against the Euro-
pean Commission (20 September 2012) para 7. 
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according to Commission rules on financial and employment issues—and there-
fore was to be considered the right interlocutor for the Ombudsman.90 e Head 
of Mission, however, had lest the mission and had in the meantime taken up an 
ambassadorial assignment abroad for his Member State. At a later stage of the 
inquiry, the Commission refuted accountability for disciplinary matters arising 
from contractual arrangements, and referred the complainant to the recently 
created EEAS, and more precisely to the CPCC.91 is meant that four years aster 
having first contacted the Commission on the matter, the complainant was ad-
vised to start from scratch with another institution. e Commission’s sugges-
tion was considered ‘completely inappropriate’ by the Ombudsman who also 
found that it revealed that the institution was ‘avoiding its responsibility’.92 e 
Ombudsman qualified this administrative back-and-forth as a ‘Kaaesque situa-
tion’93—engendering eventually the lack of administrative remedies of the ag-
grieved staff member. e attitude of the institutions concerned indeed seriously 
undermined accountability for conduct (Ac). In fact, not even the first stage of 
the accountability process—the provision of information—could be kicked off, 
not to talk about scrutiny in the second phase. Against this backdrop, the Euro-
pean Ombudsman invited all involved institutions—the Council, the Commis-
sion, and the HR/EEAS—to clarify accountability matters in the context of the 
abovementioned own-initiative inquiry. 

But instead of resolving the issue, the opinions submitted by the different in-
stitutions underscored the existing accountability problem stirred up by Europe-
anized intergovernmentalism. e Council communicated in two lines that it 
had referred the inquiry to the High Representative as it concerned CSDP mat-
ters. In other words, the Council reiterated that accountability issues arising 
from alleged maladministration in CSDP activities were none of the institution’s 
business. e Commission in its submission stated that it could be held account-
able, through the Head of Mission, for instances of maladministration occurring 
only in relation to budget implementation and sound financial management, and 
explicitly denied accountability for instances of maladministration occurring 
outside of financial management (e.g. disciplinary matters arising from contrac-
tual arrangements). e then High Representative (HR)Catherine Ashton sub-
mitted two separate opinions. In the first communication, the HR found that 
civilian missions themselves could not be held to account given their lacking 

 
90 ibid 8. 
91 ibid 62–63. 
92 ibid 70. 
93 ibid 72. 
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legal personality. Aster contrary reflections on role of the Commission in her 
first submission, the HR underscored in her second submission that the Com-
mission’s role in civilian crisis management was limited to budget implementa-
tion, and did not extend to other issues. In the same vein, the HR could not be 
held legally accountable for acts of maladministration in CSDP activities either. 
Nonetheless, the HR proposed to act as contact point for all non-financial issues 
arising from civilian missions—that is to confirm receipt of complaints, request 
the relevant departments of the institutions concerned to deal with the com-
plaint, and to forward the responses to the Ombudsman. 

In addition to the sobering submissions in the context of the own-initiative 
inquiry, the first civilian crisis management complaint with the Ombudsman 
involving the EEAS—opened in 2011 and still pending when the own-initiative 
inquiry was pursued—did not prove to be an easy undertaking for the Om-
budsman either. e final evaluation of the Ombudsman was phrased in un-
commonly sharp language, stating that ‘the EEAS did not engage with him in a 
constructive dialogue and missed an opportunity to correct the instances of 
maladministration identified in his proposal for a friendly solution.’94 It is not 
surprising then that the office closed the case with two critical remarks, finding 
an instance of maladministration committed by the EEAS, and attesting the 
EEAS a behaviour contrary to the principles of good administrative behaviour.95 

In view of the submissions in the context of the own-initiative inquiry (and 
certainly with the cumbersome cooperation with the EEAS in mind), the Om-
budsman concluded in its own-inquiry on accountability for CFSP/CSDP activi-
ties that, in the absence of an institution declaring itself responsible or accounta-
bility for CSDP acts, the encountered situation was ‘highly unsatisfactory’, not 
least because the situation did not square with the requirement of review accord-
ing to EU law.96 In the end, the Ombudsman determined that the Commission 
was the appropriate interlocutor for complaints linked to financial issues, while 
the EEAS would constitute the focal point for all other inquiries and channel 
requests of the Ombudsman to the appropriate entity (that is the respective 
Head of Mission).97 e Ombudsman, however, noted that ‘it [was] by no means 
obvious that these arrangements [were] sufficient to ensure the fundamental 

 
94 Decision of the European Ombudsman on complaint 532/2011/(FOR)CK against the Euro-
pean External Action Service (2 May 2013) para 34. 
95 ibid. 
96 Decision closing the own-initiative inquiry OI/12/2010/(BEH)MMN [2013] (n 2) para 56. 
97 ibid C. 
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right to good administration contained in Article 41 of the Charter’,98 and there-
fore reserved himself the right to take up the matter again if need be. 

So far, the proposed arrangement has worked out—maybe also because of 
the harsh conclusions of the Ombudsman, both in the abovementioned staff-
case concerning the EEAS and in the own-imitative inquiry, going hand in hand 
with the announcement that there was a possibility to reopen the case as a mat-
ter of principle again. Indeed, a constructive modus operandi could be found 
with the Commission (FPI) and the EEAS. Indicative hereof is, for example, the 
clarification of procedures within the EEAS: the parliamentary affairs division, 
aster having been contacted by the European Ombudsman, channels requests for 
information or demands for opinions to the relevant missions, whose response is 
sent to the European Ombudsman aster internal approval by the CPCC. us, 
the own-initiative inquiry of the European Ombudsman on accountability issues 
in CSDP activities did not only trigger a reflection on the issue of accountability, 
but has likewise increased awareness of and cooperation on a subject matter 
which was, until this point, consciously ignored—or at best at best neglected—
by the acting institutions. A sign of the politico-administrative salience of the 
Ombudsman’s inquiries is that, within the EEAS, Ombudsman requests are now 
supervised at directorial level, while they used to be dealt with at departmental 
level. e assertive stance of the Ombudsman with regard to CFSP/CSDP dossi-
ers thus sensibly improved the framework conditions for accountability for con-
duct (Ac) regarding civilian crisis management. 

In addition to this major achievement, the Ombudsman managed to foster 
accountability for conduct in the overall administrative framework in two more 
instances, both of which concerned staff-related rules. First, the Ombudsman 
had underlined in the own-initiative inquiry regarding EULEX Kosovo (2014) 
that internal rules (i.e. Code of Conduct and Discipline) did not provide for an 
external reporting channel on alleged irregularities, posing a dilemma to poten-
tial whistleblowers. As previously outlined, Standard Operating Procedures 
(SOPs) on Whilsteblowing were eventually adopted in late 2015 in reaction to 
the shortcomings on external reporting identified by the European Ombuds-
man, which were echoed in the Jacqué report of 2015.99 e SOPs on Whistle-
blowing explicitly mention the European Ombudsman as a route for external 
reporting (as a measure of last resort if internal reporting has not been 
effective).100 

 
98 ibid. 
99 Decision closing the own-initiative inquiry OI/15/2014/PMC [2014] (n 24); Jacqué (n 22). 
100 SOPs on whistleblowing (2015) (n 23). 
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Secondly, the proactive stance of the Ombudsman certainly helped to 
confirm the validity of the European Code of Good Administrative Behaviour for 
civilian missions.101 While the legal value of the ECGAB generally derives from 
the rights enshrined in the Charter, its applicability was explicitly recognized in 
the field of civilian crisis management: in the section on general principles of 
behaviour and discipline, the 2016 Code of Conduct and Discipline stresses that 
‘all mission members shall have regard to and act in conformity with the cur-
rently applicable versions of […] the European Code of Good Administrative 
Behaviour’.102 Even though there have been some hiccups as regards the unlim-
ited applicability (and bindingness) of the ECGAB in recent times,103 it is against 
the backdrop of the provisions of the ECGAB and the Charter that the Om-
budsman can assess alleged instances of maladministration in the context of 
civilian crisis management, both as regards redress in individual cases and con-
cerning overall administrative questions. 

Finally, the activity of the Ombudsman is an important vector for improving 
access to information in the sensitive field of EU security and defence, and con-
sequently, for enhancing accountability for information (Ai). is is tied, first, to 
the ‘case-law’ of the Ombudsman facilitating access to information. In 2005, the 
European Ombudsman was approached by a complainant who had tried to 
access all documents related to the (elaboration of the) Status of Force and Status 
of Mission Agreements signed between the EU and the host State. As previously 
outlined, most documents in the CFSP realm are classified, and therefore cov-
ered by the exceptions regime to public access laid down in the pertinent 2001 
Regulation and the internal security regulations of the Council (and the 
EEAS).104 Jurisprudence of the Luxembourg Court has, however, pondered the 
restrictive character of mandatory and optional exceptions from disclosure, so 
that next to giving reasons for (non-)disclosure, partial access to non-sensitive 
parts of a classified or confidential document has in principle to be granted.105 In 
the Ombudsman case at hand, though, this modus operandi did not work out. In 

 
101 Art 4(3) Code of Conduct (2016) (n 21). 
102 Art 4(3) ibid. 
103 In an ongoing investigation, the applicability of the Code to (all) mission members was put 
into question by a letter of a Head of Mission forwarded by the EEAS. Finally, the validity of the 
Code was underlined by the European Ombudsman and acknowledges by the EEAS. See Deci-
sion of the European Ombudsman on complaint 134/2016/AMF against the European External 
Action Service (10 November 2017) para 17. 
104 For further information on the classification scheme and restricted access to secret docu-
ments in the CFSP area, see Chapter III.5. 
105 See the analysis developed in Chapter VI.3. 
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short, the Council granted partial access to some of the preparatory documents, 
but failed to properly investigate—upon the explicit demand of the complain-
ant—whether other documents were relevant to the access to document applica-
tion. It appeared that, in the case at stake, the Council was not able (or not will-
ing) to chase up documents in its own administration or register. e Ombuds-
man considered that this attitude did not merely constitute a ‘clerical error’ as 
the Council had argued, but was a serious issue. e Ombudsman found that 
maladministration had occurred because the Council had not properly and 
carefully dealt with the access to documents request.106 e Ombudsman closed 
the case with a critical remark, and pointed to the fact that new Council internal 
rules on the handling of documents would preclude similar problems from 
happening (i.e. the untraceability of documents labelled limité or, at the time, SN 
meaning sans numéro).107 In two more instances, the Ombudsman dealt with 
access to information requests related to the complainants’ own files.108 It is 
interesting to note that, in the most recent access-to-information case, the in-
volvement of the European Ombudsman proved key in resolving the problem: 
while the EEAS had, without giving reasons, refused to provide the requested 
information to the complainant in the first place, it granted access to infor-
mation shortly aster the Ombudsman had intervened.109 is underscores that 
the Ombudsman acts as an information facilitator, and thus improves accounta-
bility for information (Ai) on behalf of complainants. 

Secondly, the proactive disclosure policy of the Ombudsman increases in-
formation available on CSDP activities, rendering the institution an information 
multiplier. e final decisions of the Ombudsman are made public—in cases 
treated confidentially in an anonymized way. ese final decisions contain much 
relevant information: they state the grounds of the complaint, summarize the 
opinions and observations submitted by the involved institution(s), present an 
assessment of the Ombudsman of the alleged instances of maladministration, 
and outline the outcome of the investigation (friendly solution, drast recom-

 
106 Decision of the European Ombudsman on complaint 1875/2005/GG against the Council of 
the European Union (9 November 2005) para 1.7. 
107 Documents qualified limité or SN (sans numéro) are documents internal to the Council (and 
other EU institutions) not automatically made public as their disclosure could have adverse 
repercussions on decision-making procedures. For further information on the matter, see 
Council Doc. 11336/11 of 9 June 2011, ‘Handling of documents internal to the Council’. 
108 Decision closing the own-initiative inquiry OI/1/2017/NF [2017] (n 80); Decision of the 
European Ombudsman closing the inquiries into complaints 26/2011/DK and 1307/2012/DK 
against the European External Action Service (4 June 2015). 
109 Decision closing the own-initiative inquiry OI/1/2017/NF [2017] (n 80) para 5. 
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mendation, or critical remarks). is information, which is accessible online, 
enables a broader audience to keep track of the investigations on instances of 
maladministration conducted by the Ombudsman, both as regards individual 
redress issues and overarching administrative questions. Considering that in-
formation in EU security and defence is generally scarce given the regulations on 
classified information,110 the decisions (and other information) published by the 
Ombudsman act as a multiplier of information, and therefore help to facilitate 
(further) accountability claims, in particular for conduct (Ac). In addition, by 
increasing third-party transparency, which the EU entities concerned cannot 
control, the Ombudsman stimulates norm-compliance and lists behavioural 
standards of the institutions, as the latter will be tempted to pre-emptively abide 
by the rules given that non-compliance could be rendered public.111 Again, the 
potential reputational risk engendered by an investigation on maladministra-
tion—regardless of the possible outcome—confers the Ombudsman important 
(informal) sanctioning powers. 

e Ombudsman could further strengthen third-party transparency by im-
proving the visibility of files related to civilian CSDP. So far, most cases can be 
retrieved by the online search engine by entering ‘civilian’ as key-word, but the 
results need to be filtered as some displayed cases do not relate to civilian mis-
sions. To find all files, however, the name of the respective crisis management 
mission (e.g. EULEX, EUPM) or the institution involved (e.g. EEAS, Commis-
sion) has to be specified. Yet, this presupposes that complainants (or interested 
citizens) are aware of all present and past missions and their names, and that 
they are familiar with the policy’s intricate framework. It would be helpful if all 
cases related to civilian CSDP, independent of the mission or the EU institution 
concerned, could be found by a common tag, such as ‘CSDP’ or ‘civilian mission’. 

is is tied to another remark. It has been argued that Ombudsmen in gen-
eral create ‘quasi-judicial “case-law”’ through their decisions which eventually 
sum up to a series of precedents.112 In CSDP-related cases, however, the Europe-
an Ombudsman does not consistently make reference to or use of precedents, 

 
110 Decision of the High Representative of the Union for Foreign Affairs and Security Policy of 
19 April 2013 on the security rules for the European External Action Service [2013] OJ L 190/1; 
Council Decision 2013/488/EU of 23 September 2013 on the security rules for protecting EU 
classified information [2013] OJ L 274/1; Regulation (EC) No 1049/2001 of the European 
Parliament and of the Council of 30 May 2001 regarding public access to European Parliament, 
Council and Commission documents [2001] OJ L 145/43. 
111 Albert Meijer, ‘Transparency’ in Mark Bovens, E Robert Goodin and omas Schillemans 
(eds), e Oxford Handbook of Public Accountability (Oxford University Press 2014) 517. 
112 Bonnor (n 73) 46. 
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even though the problems touched upon by the different complaints result from 
similar causes or patterns. Reference to previous decisions has, so far, primarily 
been made in relation to the own-initiative inquiry determining the appropriate 
interlocutors for complaints covering different CSDP topics. Yet, citing more 
osten arguments made or refuted by the Ombudsman previously could help to 
consolidate a stronger stand in CFSP/CSDP matters. 

ese elements notwithstanding, the Ombudsman has become a major fo-
rum for administrative redress in individual cases related to civilian CSDP, there-
by fostering accountability for conduct (Ac). It is, however, currently unclear 
whether seconded national experts would henceforth have to exhaust internal 
remedies—administrative requests and complaints in accordance with Article 
90(1)–(2) of the EU Staff Regulations—before turning to the Ombudsman. In its 
H v Council decision of 2016, the CJEU granted seconded national experts the 
right to seize the Luxembourg Court—by legal analogy to its jurisdictional com-
petences regarding EU officials in accordance with Article 91 of the EU Staff 
Regulations—to provide for more legal protection in the sphere of the CFSP.113 
Yet, according to the EU Staff Regulations, the Court can in principle only be 
seized in staff cases aster steps under Article 90(1)–(2) have been taken. Did the 
judgment therefore indirectly impose the obligation on seconded national ex-
perts to exhaust internal remedies prior to seizing the Court? And would this 
obligation need to be considered if the aggrieved person decided to turn to the 
Ombudsman? In my view, the answer is negative. In its H v Council decision, the 
CJEU aimed at closing the existing gap of legal protection for individuals. It 
would be counterintuitive in the light of the rule of law spirit of that decision to 
deprive individuals from taking an alternative route to administrative redress 
with the Ombudsman as a result of an improved legal protection regime. 

It should not be forgotten that the administrative accountability role of the 
Ombudsman, which has steadily increased over the last years, is essential in the 
intricate Europeanized administrative framework of civilian crisis management, 
where legal protection is generally weak.114 e European Ombudsman consti-
tutes in some cases the only forum for administrative quasi-litigation, and in 
others the only affordable redress option. New developments in the legal and 
jurisdictional environment of civilian crisis management should therefore not 
limit, but help to strengthen this important alternative route to administrative 
redress.  

 
113 Case C–455/14 P [2016] (n 14). 
114 Matthias Kottmann, Introvertierte Rechtsgemeinschast. Zur richterlichen Kontrolle des auswär-
tigen Handels der Europäischen Union, vol 249 (Springer 2014) 200–229. 
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4. e European Court of Auditors: between auditor and con-
sultant 

Next to the European Ombudsman, the second important administrative ac-
countability forum in civilian crisis management is the European Court of Audi-
tors (hereaster referred to as Court of Auditors or ECA). Whereas the European 
Commission is in charge of implementing the EU budget (Article 317 TFEU), 
and the European Parliament is the discharge authority (Article 319 TFEU), the 
Court of Auditors acts as the external auditor verifying all EU revenues and 
expenditures (Article 287(1) TFEU). According to the Financial Regulation, the 
audit activities of the Court of Auditors extent to EU revenues and expenditures 
in external action, and include the EEAS.115 Hence, the Court of Auditors unde-
niably plays a central role as financial accountability forum each time EU money 
is spent. is equally holds true for civilian crisis management missions for 
which the stipulations of the Financial Regulation apply.116 While initially, it was 
not obvious to all involved actors why the accounts of CFSP/CSDP should be 
audited by the Court of Auditors given the intergovernmental character of the 
policy and of parts of its expenditure (certain positions of the operational ex-
penditure are paid for by the Member States, e.g. the salaries of seconded na-
tional experts), the role of the ECA is no longer contested. Interactions between 
the Luxembourg-based auditors and the Brussels-based players are smooth.  

Auditing compliance and performance 

e financial accountability function of the ECA is exercised through two types 
of audit exercise, both of which aim at accountability for conduct (Ac). First, the 
Court of Auditors carries out statement of assurance audits. e assessment, 
which circles around compliance issues, covers the reliability of accounts—that 
is the correctness of numbers on the books—and the regularity as well as legality 
of transactions according to the financial laws and regulations in place. e 
annual financial and compliance audit is primarily based on the randomized 
testing of transaction samples of revenues and expenditures of all policy fields, 
and on evaluating existing systems allowing for supervision and control. e 

 
115 Arts 167 and 184 Financial Regulation (n 12). 
116 e competence of the Court of Auditors is not reiterated in the decisions establishing a 
mission. erefore, the general rules contained the Financial Regulations apply. See Art 58(3) 
ibid. 
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results of this type of audit are included in the annual reports of the Court of 
Auditors. 

Secondly, the Court of Auditors undertakes performance audits, in which it 
measures value for (EU) money—a branch of audit activity which has 
significantly increased over the last decade. Here, the ECA gauges the quality of 
EU revenue or spending, and the compliance with principles of sound financial 
management. e result of these performance audits—assessing the economy, 
efficiency, and effectiveness in the use of EU spending along the entirely policy 
cycle (from the inception of an action, over its implementation to its out-
comes)—are published in special reports. ese special reports deal with cross-
cutting topics of political and financial salience, which are chosen by the ECA 
while taking into account the interests of the European Parliament. 

In the context of civilian CSDP, the Court of Auditors primarily carries out 
performance audits, which appraise the planning of missions, their implementa-
tion, and their results; financial as well as compliance audits are less probable 
given the randomized selection of sample transactions and the comparatively 
small amount of EU money spent on civilian missions.117 e primary interlocu-
tor of the Court of Auditors is the FPI of the Commission when preparing a 
statement of assurance audit, and the CPCC (and to a lesser degree the CMPD) 
for performance audits. Trips to the civilian mission(s) concerned are part of the 
performance audit exercise to draw valuable insights from practice through the 
interaction with mission staff. During these trips, EU delegations in the respec-
tive host State are also consulted to evaluate coordination and consistency of EU 
external activities on the ground. 

is illustrates that, in the context of civilian CSDP, the ECA does not limit is 
assessment to exploring numbers, but builds essential parts of its analysis on 
contextual elements, including information gathered in interviews with crisis 
management actors. One can therefore state that the approach of the Court of 
Auditors related to civilian crisis management suits well the three-step account-
ability process described by Bovens: upon the provision of information by the 
actor (FPI or EEAS), the forum (ECA) scrutinizes the actor’s conduct, including 
dialectic interaction, and issues a judgment (special report). 

 
117 Since 2013, yearly budget appropriations and payments regarding civilian crisis management 
missions have been relatively stable: they level at EUR 300 million with some yearly variation. 
Appropriations are generally somewhat higher than payments which vacillate between EUR 270 
and EUR 290 million. e amount dedicated to civilian crisis management thus corresponds to 
roughly 3% of the ‘Global Europe’-heading, and to approximately 0,2% of the overall annual EU 
budget. 
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So far, the Court of Auditors has published five special reports dealing with 
or touching upon civilian crisis management,118 and another special report is 
expected to be released by the end of 2017.119 ese special reports, which are 
publicly available on the website of the Court of Auditors, are not only the prod-
uct of the accountability process regarding conduct (Ac), but furthermore bring 
to the public domain otherwise scarce information about crisis management 
realities—that is managerial and structural strengths and weaknesses. erefore, 
the publication of special reports on civilian CSDP can be understood as a mul-
tiplier of information, similarly to the publication of decisions by the Ombuds-
man. is multiplication function is, however, less developed than for the Om-
budsman for two reasons. First, there are far less ECA special reports than Om-
budsman decisions regarding civilian CSDP. Secondly, the restricted thematic 
scope of special reports (e.g. rule of law assistance, police cooperation) at times 
renders the extrapolation of findings to other contexts difficult. 

Improving conditions for sound financial management 

Over the years, the ECA has acted simultaneously as an auditor evaluating the 
accounts and as a consultant making suggestions for improvement of the overall 
administrative framework of civilian CSDP. Indeed, through its diverse audit 
activities (i.e. annual reports, special reports, opinions), the Court of Auditors 
has impacted on the administrative framework within which civilian missions 
are deployed. e ECA has done so by spotting general weaknesses in the im-
plementation (and administration) of the budget, especially in the early days of 
the CFSP/CSDP—that is prior to the CSDP going operational in 2003. In this 
way, the ECA prepared the terrain for sound financial management regarding 
civilian missions, and thereby set out clear (procedural) benchmarks for ac-
countability for conduct (Ac). 

First, the Court of Auditors repeatedly dealt with the incorrect classification 
of expenses, namely administrative and operating expenditure. e differentia-
tion between administrative and operating expenses, introduced by the Treaty of 
Maastricht, gave rise to different budgetary procedures. While operating ex-

 
118 Special report of the Court of Auditors No 32/2016, ‘EU assistance to Ukraine’; Special 
report of the Court of Auditors No 7/2015, ‘e EU police mission in Afghanistan: mixed 
results’; Special report of the Court of Auditors No 9/2013, ‘EU support for governance in the 
Democratic Republic of the Congo’; Special report of the Court of Auditors No 18/2012, ‘Euro-
pean Union assistance to Kosovo related to the rule of law’; Special report of the Court of 
Auditors No 13/2001 (n 25). 
119 e forthcoming special report will deal with the EUCAP Sahel missions in Mali and Niger. 
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penditure arising from the implementation of the policy was subject to parlia-
mentary control according to the normal budget procedure,120 the Council’s 
administrative expenditure could be charged to the Community budget without 
any implication by the European Parliament due to a Gentlemen’s agreement 
reached in 1970.121 To avoid parliamentary scrutiny, Member States tried to label 
as much CFSP expenditure as possible as ‘administrative’ Council expenditure.122 
e Court of Auditors detected this manoeuvre in several publications (1996, 
1997, 2001), in which it criticized that certain operational expenses resulting 
from the policy’s implementation—primarily preparatory works and launching 
expenses for a mission, including travel expenses, per diems, or logistic sup-
port—had wrongly been labelled as administrative expenses of the Council, 
leading to a lack of budgetary transparency and consistency.123 e criticism 
voiced by the ECA put a halt to this disguise-technique of incorrectly labelling 
preparatory works and launching expenses as administrative costs of the Coun-
cil’s General Secretariat: aster the Council practice had been highlighted by the 
Court of Auditors in 1996 and 1997, a specific budget item was introduced in 
1998 to cover preparatory costs.124 In its recent audit activities, the Court of 
Auditors has detected no errors (or instances of fraud) related to CFSP accounts. 
Even though some operational expenses are paid for directly by Member States, 
such as salaries of seconded national experts, the accounts at present clearly 
indicate the source of the finances. It is thus possible to differentiate between 
administrative as well as operating expenditure, and between EU funds and 
contributions by Member States. is, in turn, helps the ECA to carry out its 
work and ensure accountability for conduct (Ac) for financial management with 
regard to current civilian missions. 

 
120 Art J.11 and K.8 TEU (Maastricht). 
121 Esther Barbé and Anna Herranz Surralés, ‘e Power and Practice of the European Parlia-
ment in Security Policies’ in Dirk Peters, Wolfgang Wagner and Nicole Deitelhoff (eds), e 
Parliamentary Control of European Security Policy (ARENA 2008) 84–87; Jörg Monar, ‘e 
Finances of the Union’s Intergovernmental Pillars: Tortuous Experiments with the Community 
Budget’ (1997) 35 Journal of Common Market Studies 57, 59–60. 
122 Barbé and Herranz Surralés (n 121) 84. 
123 Special report of the Court of Auditors No 13/2001 (n 25) para 35; 62–65; Avis n°1/1997 de 
la Cour des Comptes sur les conditions régissant l’exécution des dépenses dans le cadre de la 
politique étrangère et de sécurité commune (PESC) para 27; 47; Special report of the Court of 
Auditors No 2/1996 concerning the accounts of the Administrator and the European Union 
Administration, Mostar (EUAM) accompanied by the replies of the Commission and the Ad-
ministrator of Mostar paras 42–45. 
124 Special report of the Court of Auditors No 13/2001 (n 25) paras 63–64; 67. 
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Secondly, the Court of Auditors outlined procedural weaknesses and asked for 
the Commission’s involvement to be clarified. As for procedural inconsistency, 
the ECA found that certain staff-related costs regarding seconded staff were, 
depending on the mission and the seconding authority, charged to the EU budg-
et—even though these costs should have been paid for by the respective second-
ing authority.125 In addition, accounts were judged inadequate and reports were 
handed in late.126 Nowadays, there are no more irregularities when it comes to 
accounting and/or reporting to the ECA. Concerning the unclear role of the 
Commission,127 many administrative points raised by the ECA were addressed: 
over the years, procedural arrangements were put in place, and a specific modus 
operandi was found for the Commission Services to interact with other Brussels-
based actors (i.e. the CPCC) as well as personnel in the field. Yet, it is worth 
mentioning at this juncture that one fundamental issue of politico-institutional 
nature remains unresolved, namely the role of the Commission in civilian CSDP: 
while the Commission is in charge of administering the CFSP expenditure 
charged to the EU budget, the Council continues to be the sole decision-maker. 
Metaphorically, the work of the ECA has helped to tidy up some, but not all 
disorderly rooms in the intricate edifice of Europeanized intergovernmentalism. 

irdly, the Court of Auditors advocated for the conferral of legal personality 
to civilian missions. Echoing claims made by the Commission,128 the Court of 
Auditors in its 2012 special report on rule of law assistance to Kosovo qualified 
the absence of legal personality as a ‘significant handicap’ as it made the imple-
mentation of the mandate, including the administration of the budget ensuing 
from the ad personam delegation to the Head of Mission, dependent on one 
single person, namely the Head of Mission. is, in turn, implied very high 
stakes for the respective Head of Mission as s/he was personally responsible and 
legally liable for actions taken in the context of the mission. In addition, the fact 
that the mission could not enter in a contractual relationship with a third par-
ty—only the Head of Mission could sign contracts on his/her own behalf—did 
prevent the conclusion of important agreements.129 From 2014 onwards, civilian 
mission have been endowed with the capacity ‘to procure services and supplies, 
enter into contracts and administrative arrangements, employ staff, hold bank 
accounts, acquire and dispose of assets, discharge its liabilities and be a party to 

 
125 ibid 58. 
126 ibid 59–60. 
127 ibid 66; Avis n°1/1997 de la Cour des Comptes (n 123). 
128 ‘Financial Management Rules of CSDP Missions’ (n 17). 
129 Special report of the Court of Auditors No 18/2012 (n 118) paras 92–93. 
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legal proceedings.’130 Interestingly, the Council did not go for legal personality—
preferred by the Commission and recommended by the ECA—but instead opted 
for the conferral of legal capacity. What might seem like a minor nuance is in 
reality a crucial legal difference: legal capacity confers a person or entity inter 
alia legal standing in court, but it does not create an independent legal entity in 
its own right—as the conferral of legal personality does, for instance in the case 
of EU agencies. Nonetheless, the conferral of legal capacity has, to some extent, 
rendered the Europeanized dimension of the civilian crisis management appar-
ent: the legal construct of civilian missions has outgrown its tight intergovern-
mental corset to adapt to Europeanized realities. is, in turn, is an important 
vector for accountability for conduct (Ac) as is labels crucial actors in civilian 
crisis management as such. 

Remaining challenges 

Yet, there are some remaining challenges for the Court of Auditors to ensure 
accountability for conduct in administrative matters related to civilian CSDP. 
Some challenges pertain to implementation issues, and others derive from 
framework conditions.  

Exemplary of the challenges related to implementation are the findings and 
recommendations made by the Court of Auditors in its 2015 report on EUPOL 
Afghanistan. To start with, staffing proved problematic. As for other missions, 
there was a considerable delay in filling positions as Member States did not 
follow up on their commitment regarding seconded national experts.131 e fact 
that positions remained vacant for a long period did not only pose operational 
problems, but furthermore created budgetary distortions as the planned appro-
priations did not correspond to the disbursed funds. erefore, these staffing-
bottlenecks overcast any performance evaluation and, hence, automatically 
negatively impacted on accountability for conduct (Ac): in the absence of staff, 
the mission could not fulfil its mandate, and therefore use funds effectively. 

en, Court of Auditors observed that the mission’s mandate contained only 
vague and broad objectives which, in turn, did not lend themselves to a perfor-
mance evaluation. Indeed, in the absence of a clearly determined operational 
target, it was unclear which activities could or should be developed and imple-
mented. With respect to EUPOL Afghanistan, the mission managed aster several 

 
130 Standard formulation in mission mandates, inserted in the stipulations on ‘legal arrange-
ments’. 
131 Special report of the Court of Auditors No 7/2015 (n 118) para 15; 31. 
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years of activity characterized by great operational disparity to pin down the 
mission’s mandate, and to develop activities according to identified indicators. In 
this way, mission funds could be spent in a consistent and effective way, and 
activities could be evaluated against a pre-determined benchmark. 

Finally, the Court of Auditors pointed to procedural shortcomings and 
weaknesses as regards institutional memory. For a long time, there were no 
standardized CSDP guidelines or procedures regarding the implementation of 
mission mandates.132 is, in turn, had repercussions on (evaluating) accounta-
bility for conduct (Ac): how can one hold to account actors if the purpose of 
their conduct is not clear, and thus their activity not spelled out? In addition, 
good practices were not disseminated between the missions. is had two impli-
cations. First, EUPOL spent much time working on elaborating procedural 
standards and producing templates for a range of administrative procedures 
instead of getting operational work done. Secondly, in the absence of a super-
posed (Brussels-based) mechanism storing or sharing best practices, procedural 
and administrative arrangements developed by one mission did not benefit other 
missions. is seriously troubled performance, and therefore hampered effective 
budget spending. 

Until today, staffing continues to be problematic across missions. Recruit-
ment procedures have been harmonized (and are now channelled through the 
CPCC), but the lack of qualified staff remains an issue.133 In addition, there is an 
increasing tendency to hire international contracted staff instead of employing 
seconded national experts. Yet, only the latter receive training prior to deploy-
ment, which generates a lack of technical expertise on the ground.134 In addition 
to staffing shortages, there is thus a shortfall of training. Indirectly, recruitment 
and training impasses impact on the missions’ performance and, consequently, 
balance sheet. As for objectives, work on clearer mandates and defined indica-
tors has been undertaken, but further progress in this respect needs to be made 
while ‘taking into account cost-efficiency and resources implications’.135 Yet, 
civilian crisis management is carried out in difficult and osten volatile contexts, 
implying that (output) flexibility is required. Finally, progress has been made on 
structuring review and reporting processes (especially in 2008–09), but organi-
zational learning cycles fostering institutional memory have stagnated since the 

 
132 ibid 21. 
133 Faleg (n 1) 154. 
134 ibid. 
135 Council conclusions on Common Security and Defence Policy adopted by the Foreign 
Affairs Council on 1 December 2011 para 30. 
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coming into being of the EEAS.136 e three major hurdles to effective accounta-
bility for conduct (Ac) thus remain topical. 

Another big challenge for (ensuring) effective accountability are the specific 
rules for accessing, processing, and using sensitive information in the field of civil-
ian CSDP. According to the stipulations of the Financial Regulation, EU institu-
tions and bodies have to grant the Court of Auditors access to information (Ar-
ticles 159(2) and 161). In principle, these provisions create conditions which are 
beneficial to kick of the first stage of the accountability process (the provision of 
information), and to carry out a thorough scrutiny (stage 2). Yet, much infor-
mation on civilian crisis management is classified, engendering a specific man-
ner of handling and processing documents. is has to do with the internal rules 
on classified EU documents adopted by the Council and the EEAS.137 While 
access to and processing of classified or confidential information used to be 
smooth—in the context of the EUPOL report 2015, for example, auditors could 
consult much material without difficulty and store data on protected USB-keys—
the stricter application of security rules henceforth seemingly complicates access 
and processing. As the applicable internal security rules prevent the EEAS from 
transmitting classified or confidential information to the Court of Auditors 
without the latter having in place the required security infrastructure,138 an ad 
hoc solution for information-sharing had to be found for the forthcoming spe-
cial report: the relevant files are sent (by the EEAS) to a secured Commission 
room in Luxembourg, where the auditors can then consult the documents. Even 
though the Commission building and the headquarters of the Court of Auditors 
are not situated far from another in the Kirchberg area, this arrangement is 
somewhat cumbersome. at is even more so when considering that a tendency 
of over-classification has been criticized in the past,139 implying that much finan-
cially relevant information labelled ‘restricted’ or ‘confidential’ can frequently be 
found in other publicly available sources (e.g. policy or budget documents of the 
Commission). For other documents, special requests for ad hoc release had to be 

 
136 Bossong (n 86) 99–107. On the institutionalization of lessons-learnt-processes in civilian 
crisis management, see also Faleg (n 1) 147–152. 
137 Council rules for protecting EUCI (2013) (n 110); EEAS security rules (2013) (n 110). 
138 See, inter alia, Annex A (Art 8), Annex III and Annex IV to the EEAS security rules (2013) 
(n 110). 
139 Guri Rosén, ‘Secrecy versus Accountability. Parliamentary Scrutiny of EU Security and 
Defence Policy’, ARENA Working Paper 1/2014 (ARENA Centre for European Studies 2014) 15. 
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made by the ECA for classified documents originated in the General Secretariat 
of the Council.140 

Another—still pending issue—is the way in which the ECA can publicly re-
port on classified and/or confidential information without breaching security 
rules or compromising classified information (for example by disclosure to un-
authorized persons or entities).141 e non-disclosure rules applying to sensitive 
information pose the risk of diminishing the ECA’s capacity to act as infor-
mation multiplier as it might render public reporting more difficult. ese re-
strictions, both as regards access to and processing of sensitive information, 
hamper the ability of the ECA to foster accountability for conduct (Ac)—an 
ability which the Court of Auditors has undeniably had in the past. at is be-
cause the audit of accounts implies more than a mere check of numbers; it equal-
ly entails an evaluation of the circumstances of the spending. is latter dimen-
sion gives the ECA a powerful tool to address institutional and procedural short-
comings, such as staffing-shortages or the lack of clear benchmarks and/or ob-
jectives, and thereby contributes to holding crisis management actors to admin-
istratively account. Cumbersome access to and restricted use of sensitive infor-
mation, however, render the accountability process difficult, especially the first 
and second stages (i.e. the provision of information by the actor and scrutiny by 
the forum). 

All in all, the Court of Auditors has done a good job in (a) ameliorating the 
conditions for accountability, and (b) holding administrative actors to account 
in civilian crisis management. e future stance of the ECA as an administrative 
forum in civilian CSDP will depend to a large degree on (new) information-
sharing and disclosure arrangements regarding sensitive CSDP documents and 
information. Should the ECA have difficulties in consulting documents or statis-
tics which, however, would be pertinent for a performance audit, this would 
necessarily negatively impact on its inquisitive powers. Likewise, if the final 
report could not contain information labelled as ‘sensitive’, this would reduce the 
ECA’s sanctioning power. 
  

 
140 See, for instance, Council Doc. 7790/17 of 29 March 2017, ‘Ad hoc release of classified doc-
uments to the Court of Auditors’. 
141 Art 8 EEAS security rules (2013) (n 110). 
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5. Many hands overseen by some vigilant eyes 

As the first section of to this Chapter illustrated, administrative arrangements in 
EU civilian crisis management were crasted bit by bit as a response to operation-
al and/or institutional needs, resulting in a patchy administrative framework 
with many operationally interrelated Europeanized structures. It is against this 
backdrop that the above in-depth study of de jure and de facto arrangements 
providing for administrative accountability—both for information (Ai) and for 
conduct (Ac)—in civilian CSDP unfolded. 

e first question the Chapter set out to answer was to what extent the legal 
and procedural framework of civilian crisis management does enable administra-
tive accountability. Civilian CSDP constitutes a sui generis administrative edifice: 
while the institutional and procedural framework is, according to primary law, 
intergovernmental, the day-to-day operational realities and administrative set-
up is Europeanized. Albeit the blueprint of civilian CSDP is intergovernmental, 
administrative oversight at the national level was (and still is) weak. And because 
of concealed agencification, administrative oversight at EU level was initially not 
envisaged. is de facto-de jure-discrepancy engendered by Europeanized inter-
governmentalism led to a situation where many, primarily Brussels-based actors 
and high-ranking mission personnel, exercised administrative power without 
clear rules and procedures guiding or restraining this exercise of administrative 
power. is lest ample room for administrative discretion, while offering few 
options for (external) administrative oversight. At the outset, then, there were 
many administrative hands framing and implementing civilian crisis manage-
ment, but few administrative eyes overseeing their actions.  

Despite these initially unfavourable conditions for administrative accounta-
bility, EU administrative bodies have in practice gotten hold of civilian CSDP as 
the above analysis has demonstrated. Both the European Ombudsman and the 
European Court of Auditors managed to become important administrative 
accountability fora, which have a double function: first, they scrutinize adminis-
trative action in particular cases, and secondly address general administrative 
shortcomings. In this way, they impact on the overall administrative framework 
within which EU civilian crisis management takes place. 

is finding is already hinting at some answers to the second set of questions 
asked in this Chapter. What is the role of administrative fora—do they tackle 
cross-cutting administrative questions or solve individual cases? And how has their 
role evolved over time? In the Europeanized set-up of civilian crisis management, 
the European Ombudsman and the European Court of Auditors fulfil separate, 
but complementary accountability roles. In both cases, the fora had, in a first 
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phase, to create or improve the necessary framework conditions for administra-
tive accountability to be able, in a second phase, to exercise their respective 
function. Today, both entities foster—in their own field—primarily accountabil-
ity for conduct (Ac) of the Brussels-based crisis management bureaucracy and 
high-ranking mission personnel. 

e European Ombudsman, on the one hand, constitutes an essential alter-
native route to administrative litigation in courts with complaints relating almost 
exclusively to human resource issues, in particular contractual matters and work 
conditions. At the same time, the Ombudsman’s work strengthens overarching 
accountability vectors, for instance by clarifying the appropriate institutional 
interlocutor for administrative decisions taken by crisis management actors. e 
Court of Auditors, on the other hand, ensures through performance audits com-
pliance with financial management standards in terms of economy, efficiency, 
and effectiveness of EU funds spent on civilian crisis management. e ECA 
furthermore (continuously) contributes to sharpening benchmarks for conduct, 
for instance when underlining the importance of clearly defined mission objec-
tives which can be translated into concrete activities on the ground. 

In addition, the activity of the Ombudsman and the Court of Auditors gen-
erate publicly available information on crisis management realities. Both the 
Ombudsman’s decisions and the special reports of the ECA contain valuable 
information, for example on procedures, shortcomings, and on institutional 
reactions. e publication of this information in a policy field where information 
is generally scarce is an important contribution to fostering accountability as 
there cannot be accountability without information. e accountability focus is 
thus on accountability for conduct (Ac), while there are also ancillary positive 
effects on accountability for information (Ai). 

e question now is whether this scope and content of administrative scruti-
ny fits the context. Differently put: in how far are the existing de jure and de facto 
administrative accountability arrangements aligned with Europeanized intergov-
ernmentalism? e bad news in this regard is that national administrative fora 
are largely absent from EU civilian crisis management—both de jure and de 
facto—given the Europeanized character of the policy tool. is implies that 
there needs to be scrutiny at EU level to avoid a power–accountability gap. e 
good news is that administrative accountability exercised by the European Om-
budsman and the Court of Auditors covers essential parts of the Europeanized 
setting. is activity is, though, not comprehensively spelled out in law, but 
derived to a considerable extent from (institutional) practice. 

In how far are the existing arrangements then appropriate? As explained pre-
viously, appropriate accountability entails three dimensions, namely quantity, 
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quality, and capacity. Regarding the first dimension—quantity—there are ad-
ministrative accountability arrangements at EU level, covering primarily opera-
tional aspects (which is logical in administrative matters). When it comes to 
quality, the assessment is also positive. Both the European Ombudsman and the 
Court of Auditors have sufficient inquisitive and sanctioning powers to effective-
ly hold actors to account for conduct and for information. Finally, the proactive 
stance of both the Ombudsman and the ECA regarding civilian crisis manage-
ment helped to bring civilian crisis management realities closer to the capacity-
criterion: there are (1) redress options, including complaints mechanisms—
ensured by the Ombudsman—and (2) effective financial control—carried out by 
the Court of Auditors. In line with the constitutional perspective on accountabil-
ity, one can thus conclude there are appropriate administrative checks and bal-
ances around civilian crisis management structures. 

In sum, then, the combination of the two administrative accountability fora 
provides for a considerable amount of administrative accountability arrange-
ments keeping in check the involved actors—both in Brussels and in field mis-
sions. e many administrative hands have thus been complemented by some 
vigilant administrative eyes at EU level, especially as regards accountability for 
conduct (Ac). 



 

CHAPTER VIII 

Civilian crisis management in an accounta-
bility crisis? 

e starting point of this inquiry was the finding of a de jure-de facto-
discrepancy regarding peacebuilding activities carried out under the Common 
Security and Defence Policy (CSDP) of the European Union (EU): while the 
formal institutional as well as procedural features of EU civilian crisis manage-
ment are fundamentally intergovernmental, its realities have become European-
ized. is Europeanization is the result of several interrelated factors. Member 
States’ reluctance—not to say resistance—to integrate and formalize security and 
defence at EU level led to little codification. is low level of juridification, in 
turn, lest doors wide open to informal arrangements and practices which, even-
tually, resulted in concealed agencification—that is an informal vertical transfer 
of both governmental decision-making and action capacity from national minis-
terial departments to a specialized Brussels-based bureaucracy. Concealed 
agencification, on its part, considerably contributed to Europeanizing through 
practice the initial intergovernmental design. In the end, EU civilian missions 
take place in a setting of Europeanized intergovernmentalism. 

is reshuffle has obviously impacted on the allocation of power. e centre 
of strategic and operational gravity of civilian crisis management is in Brussels—
and not in Member State capitals as primary law provisions, translating an inter-
governmental blueprint, suggest. Indeed, a specialized Brussels-based bureau-
cracy autonomously runs the entire crisis management process from planning to 
implementation. But as Treaty provisions only regulate the ‘intergovernmental’ 
facet of EU civilian crisis management, the (informal) ‘Europeanized’ structures 
which, however, carry out the bulk of decisional and executive work, remain 
largely invisible and, potentially, unaccountable. is study therefore set out to 
assess to which extent the transfer of powers by Member States to Brussels-based 
EU civilian crisis management structures has been matched with the establishment 
of appropriate accountability mechanisms at the European level. 

Understanding accountability as a corollary to holding and exercising public 
power, the study unfolded from a constitutional perspective. e analysis did thus 
focus on processes allowing for countervailing power(s). Accountability was 
conceptualized as a three-stage mechanism involving an actor and a forum, in 
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which the actor has to provide the forum with information (stage 1), the forum 
can then scrutinize (stage 2), and impose both formal or informal consequences 
on the actor for his or her conduct or performance (stage 3).1 e study assessed 
thoroughly three types of accountability relationships—political, legal as well as 
administrative arrangements—to gauge whether the considerable decision-
making and action capacity exercised in the context of EU civilian crisis man-
agement was mirrored by an equally important accountability capacity at both 
the strategic and the operational level of the exercise of public power in civilian 
CSDP. Key in this regard was the differentiation between accountability for the 
provision of information—accountability for information, Ai—and accountabil-
ity for the actor’s (in)action—accountability for conduct, Ac. In the former sce-
nario, the provision of information and the ability of the forum to sanction in-
formational non-compliance are at the core of the accountability process. In the 
second scenario, the scope of the accountability process is larger: it concerns the 
(in)action of the actor in general and, hence, the ability of the forum to impose 
(in)formal sanctions for conduct judged unsuitable. 

1. Appropriateness: a matter of perspective 

e overarching research question of this inquiry circled around accountability 
appropriateness. But what is appropriate—or inappropriate? e appropriateness 
of existing de jure and de facto accountability arrangements in EU civilian crisis 
management was evaluated on the basis of three criteria, namely (1) quantity, (2) 
quality, and (3) capacity. e first two criteria were rather ‘formal’—the density 
of the accountability web, and the intensity of accountability mechanism—while 
the third benchmark—aiming at an optimal configuration allowing for counter-
vailing powers—entailed substantive elements. 

In terms of quantity, I defined as appropriate the existence at EU level of po-
litical, legal, and administrative accountability arrangements on both the strate-
gic and the operational plane of civilian crisis management. As for quality, the 
respective forum should be able (1) to require information from the actor allow-
ing for substantive scrutiny, and (2) to sanction either for the lacking or incom-
plete provision of information (Ai) or for (mis)conduct (Ac). Finally, capacity 
was determined in accordance with the specificities of domaine réservé issues—
that is, on the one hand, the traditional absence of accountability mechanisms 

 
1 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13 
European Law Journal 447, 450. 
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and, on the other hand, the high level of secrecy and informality. Political ac-
countability was deemed appropriate in presence of parliamentary scrutiny of 
decisional and operational activity (of executive actors), including budgetary 
aspects. e capacity-yardstick of legal accountability entailed (1) the safeguard 
by the judiciary of constitutionally enshrined institutional as well as procedural 
arrangements, and (2) sufficient individual legal protection. Administrative 
accountability was considered appropriate if there were (1) redress routes and 
complaint options, and (2) financial oversight, both for compliance and perfor-
mance. 

Having developed a thorough assessment of de jure and de facto accounta-
bility mechanisms of political, judicial, and administrative nature at the national 
level, the EU level, and across levels in EU civilian crisis management, I can say 
that the answer to the overarching research question of this study depends on 
the analytical focus being either on (Treaty) law or on institutional practice. 

Sobering in-law accountability 

A look at the primary rules governing the Common Foreign and Security Policy 
(CFSP) and the CSDP reveals that the de facto shist in governance to the EU 
level has not been followed by a de jure shist in accountability mechanisms—
which corresponds to a general trend in international relations.2 at is because 
‘Europeanizing’ policies in this sensitive domain has not led to the application of 
the supranational ‘Community method’. Contrary to the proliferation of ac-
countability regimes observed in relation to other (mostly supranational) EU 
policies,3 this study illustrated that de jure accountability mechanisms are a 
scarce phenomenon in EU security and defence. 

According to the legal framework in place, mirroring an intergovernmental 
construction, accountability is theoretically channelled through domestic bodies: 
national representatives are in charge of decision-making and implementation, 
and national institutions are supposed to hold the relevant civilian crisis man-
agement actors to account. Yet, as a result of concealed agencification, the 
influential Brussels-based civilian crisis management bureaucracy works under-
neath the threshold of formality—and transparency—and is thus at a safe dis-

 
2 James N Rosenau, ‘Change, Complexity, and Governance in Globalizing Space’ in Jon Pierre 
(ed), Debating Governance: Authority, Steering, and Democracy (Oxford University Press 2000) 
192; Deirdre Curtin and André Nollkaemper, ‘Conceptualizing Accountability in International 
and European Law’ (2005) 36 Netherlands Yeerbook of International Law 3, 6. 
3 Mark Bovens, Deidre Curtin and Paul ‘t Hart (eds), e Real World of EU Accountability 
(Oxford University Press 2010) 176–179. 
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tance from parliamentary control or judicial review, both on the national plane 
and at EU level. As the constitutional fabric of the CSDP is predominantly 
shaped by intergovernmental features, it leaves formally little room for mutual 
dependencies between institutional actors. Hence, it is difficult to locate in pri-
mary law traditional countervailing powers (e.g. parliamentary involvement and 
judicial scrutiny) at the level where formal decisions are actually taken and im-
plemented—that is in Brussels, where the centre of strategic and operational 
gravity of civilian crisis management is undoubtedly situated. Planning, steering, 
and implementation are, hence, formally not covered by appropriate accounta-
bility mechanisms at the European level. erefore, civilian crisis management 
takes de jure place in an accountability vacuum, which means that the quantity, 
quality, and capacity requirements are not met. Consequently, when focusing on 
the institutional and procedural framework set out by (primary) law, the ac-
countability-glass is at best half empty—if at all.  

Piet Eeckhout called this situation ‘unacceptable in a policy governed by the 
rule of law.’4 e circumvention of accountability in a Union based on the rule of 
law is indeed puzzling given the far-reaching strategic and operational powers 
exercised by the Brussels-based bureaucracy.5 is, in turn, poses serious ques-
tions in terms of (democratic) legitimacy and accountability, both within and 
outside of the European Union. 

Promising in-practice accountability 

Yet, a closer look at crisis management practice brings to the fore a range of 
accountability arrangements in civilian CSDP. Indeed, the bottom-line of all 
accountability chapters (Chapters V through VII) is that the fundamentally 
intergovernmental institutional and procedural framework of civilian CSDP has 
not prevented EU institutions in charge of political, (quasi-)judicial, or adminis-
trative oversight to get their foot into the door, and to hold actors effectively to 
account at both the strategic and operational level of civilian crisis management. 
is de facto adjustment allows for countervailing powers or, differently put, 

 
4 Piet Eeckhout, EU External Relations Law (2nd edition, Oxford University Press 2011) 500. 
Author scholars share this view. See, for instance Peter van Elsuwege, ‘Upholding the Rule of 
Law in the Common Foreign and Security Policy: H v. Council’ (2017) 54 Common Market 
Law Review 841, 858. 
5 e first reference to the ‘Union based on the rule of law’ was made in Case C–550/09 Crimi-
nal proceedings against E and F [2010] EU:C:2010:382 para 44. e analogous notion ‘communi-
ty based on the rule of law’ was first used in 1986 in the judgment of the Case 294/83 Parti 
écologiste ‘Les Verts’ v European Parliament [1986] EU:C:1986:166 para 23. 
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ensures a certain level of legal, political, and administrative accountability in EU 
civilian crisis management. e glass is therefore at least half-full when glancing 
at accountability in the context of EU civilian crisis management from a prac-
tice-angle: the verdict on accountability quantity, quality, and capacity is posi-
tive. 

Chapter V illustrated that national parliaments have little powers and will to 
scrutinize (civilian) CSDP—a situation which is not improved by the largely 
dysfunctional parliamentary cooperation across levels. e European Parliament 
(EP), to the contrary, enhanced both accountability for conduct (Ac) and ac-
countability for information (Ai), in particular of the Council and other Brus-
sels-based crisis management actors. It ameliorated its standing regarding 
CFSP/CSDP matters by employing four successful strategies—budget pressure, 
access to information, litigation, and parliamentary outreach. Indeed, the EP 
managed to become in principle the main political accountability forum for 
civilian crisis management. But there is an important caveat to this success story: 
the EP displays little interest and disposes of few resources to thoroughly scruti-
nize civilian CSDP. e lack of political interest in civilian crisis management—
both at EU and at the national level—hampers effective parliamentary scrutiny 
of civilian CSDP, as does the lack of transparliamentary cooperation. 

Chapter VI elucidated the important role played by the Court of Justice of 
the European Union (CJEU) in strengthening accountability, acting both as an 
accountability facilitator and an accountability forum. is applies to both ac-
countability for information (Ai), where the Court fostered accountability on 
behalf of other institutions, and to accountability for conduct (Ac). Furthermore, 
the study demonstrated that the proactive stance of the Luxembourg Court 
recalibrated legal accountability, both vertically—that is between the EU judica-
ture and national courts—and horizontally—that is between the CJEU and the 
Strasbourg Court—to its own advantage. Despite the jurisdictional carve-out 
laid down in primary law, the Luxembourg Court significantly strengthened 
judicial review, and thus accountability capacity. However, the expansionist case-
law, giving the Court more and more say over CFSP/CSDP matters, might in the 
end impair on legal protection. It remains to be seen how executive actors will 
react to the most recent case law of the EU judicature on operational CSDP 
activity, notably the Elitaliana and H v Council cases. Instead of consolidating 
less intergovernmental patterns—also as regards oversight mechanisms and 
remedies—the judgments, especially H v Council, might in reality result in slow-
ing down or even reversing the positive accountability pattern. 

Chapter VII underscored that civilian crisis management takes places in an 
intricate and patchy administrative framework, which renders administrative 
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accountability a challenging endeavour. e study demonstrated that, despite 
these unfavourable circumstances, both the European Ombudsman and the 
European Court of Auditors have successfully striven for improving accountabil-
ity—especially for conduct (Ac)—in civilian crisis management, and have, in this 
way, positively impacted on the overall administrative framework of civilian 
CSDP. However, there are also some attenuating elements—not because of the 
performance of the fora, but because of difficult framework conditions. On the 
one hand, the input on structural and managerial matters of the Court of Audi-
tor is sporadic given the limited scope of its auditing activity, both in terms of 
numbers of reports and topics covered. On the other hand, the European Om-
budsman is frequently and increasingly solicited as a forum: the office has be-
come a major instance of administrative redress for individuals working in civil-
ian missions. While this is an impressive achievement, the Ombudsman might 
become a victim of her own success. As the statistics show, the workload of the 
Ombudsman tied to civilian CSDP is constantly growing, and it is unlikely that 
this trend will be reversed soon. e rising number of cases might, at one point, 
overburden the Ombudsman and lead to backlogs. In addition, more thorough 
administrative scrutiny might cause unease amongst administrative actors, espe-
cially those in the field, whose focus is understandably on delivering stability and 
security in crisis areas—instead of ensuring (extraterritorial) administrative 
correctness. e fear of being involved in time-consuming (external) adminis-
trative procedures might lead these actors to adopt a defensive stance, including 
on information disclosure. 
 

 
Figure 12. Accountability arrangements in EU civilian crisis management   
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In the light of the above, EU civilian crisis management is, for the time be-
ing, still prone to executive governance—however to a lesser degree than it used 
to be. e current situation is surely not perfect, but is has already much im-
proved in terms of accountability quantity, quality, and capacity. e European 
Parliament, the Court of Justice, the European Ombudsman, and the Court of 
Auditors have successfully managed to ‘accountabilize’ civilian CSDP. ere is 
indeed a positive (but fragile) trend towards more accountability at EU level, 
especially of those actors entrusted with operational functions in civilian crisis 
management. is means that the accountability-unfavourable de jure setting 
has de facto gradually been adapted to mirror the Europeanized intergovern-
mentalism of civilian CSDP (see figure 12 above). In sum, then, the transfer of 
powers by Member States to Brussels-based EU civilian crisis management struc-
tures has incrementally been matched with the establishment of appropriate ac-
countability mechanisms at EU level—yet not through law, but through practice. 

is overall positive verdict of accountability in civilian crisis management 
quashes the received wisdom about a (general) lack of accountability in and of 
the EU. Many observers indeed attest that the EU has a deficient governance 
system, leading to a democratic deficit or, even worse, lacking legitimacy. 
ough, this study has proved that, in terms of accountability in EU civilian 
crisis management, the EU actually scores higher than Member States: there is 
more parliamentary oversight, more judicial review, and more administrative 
scrutiny at EU level than in most of the Member State systems. It must be 
stressed that, at the national level, the dominance of executive players in security 
and defence—especially in civilian crisis management—is hardly ever chal-
lenged. To (EU) sceptics it might come as a surprise that the comparatively low 
level of codified countervailing powers in CSDP matters allowing for accounta-
bility at EU level is higher than what one can find in the constitutional frame-
works of most Member States. is study has thus demonstrated that the EU is 
better than her reputation, also when it comes to accountability in sensitive 
policy areas. 

2. Implications for theory and practice 

Let us now turn to the implications of this study. What do the findings suggest 
with regard to accountability in civilian crisis management? In my view, there are 
two major implications, both of which are connected to (in)formality. Let me 
start with some words on formalization prospects. e analysis presented in this 
study brings to the fore that the existing de jure regime of EU civilian crisis 
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management is not prone to accountability: Treaty drasters have successfully 
shielded security and defence issues at EU level from (too tight) parliamentary 
scrutiny, judicial control, and administrative overview. Some argue that this 
weakness needs to be remedied first and foremost by amending primary rules so 
as to allow for more countervailing powers (at EU level). I hold a different view, 
mainly for pragmatic reasons, and argue that the safest and fastest way to consol-
idate the de facto accountability acquis is to renounce, for the time being, to the 
normative gold standard of codification by Treaty law. Given, on the one hand, 
the realities of Treaty revision—that is a lengthy and tortuous process with an 
unclear outcome—and considering, on the other hand, the progressive devel-
opment of accountability mechanisms at EU level through practice, consolida-
tion at the working level would be more judicious—both from an institutional 
and individual perspective. is could be done (a) by broadening and improving 
intra-institutional regulations and administrative rules related, for instance, to 
the disclosure of documents or handling of internal complaints, and (b) by con-
cluding or updating interinstitutional agreements, on access to and use of sensi-
tive information by the European Parliament or the Court of Auditors, by way of 
example. e currently limited juridification (and judicialization) of the CSDP 
and, by extension, civilian crisis management would be a great advantage to this 
consolidation endeavour as little law leaves much room for interpreting existing 
rules and setting new standards. 

is leads me to another comment on (in)formality, which relates to the 
question of accountability-makers and accountability-takers. e positive ac-
countability trend regarding civilian crisis management underscores that Treaty 
drasters cannot prevent accountability from spilling over to sensitive EU poli-
cies—even to those being fundamentally intergovernmental and touching upon 
domaine réservé issues. Indicative hereof is that the increased de facto accounta-
bility in EU civilian crisis management emerged because of—and not despite 
of—a handful of EU actors: it was due to the perseverant efforts of several EU 
players—notably the European Parliament, the Luxembourg Court, the Europe-
an Ombudsman, and the European Court of Auditors—that accountability ar-
rangements incrementally developed notwithstanding the unfavourable ac-
countability conditions set out by national governments. In addition, the civilian 
crisis management structures themselves have—also due to outside pressure—
modified internal processes and institutional arrangements to improve frame-
work conditions, notably regarding administrative issues. In other words, this 
study revealed that EU actors have through practice closed considerable ac-
countability gaps which Member State executives had conceded in the de jure 
setting of civilian CSDP. is development leaves Treaty drasters and, more 
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generally, involved intergovernmental actors with two (future) formalization 
options: they can either continue to defend the intergovernmental character of 
civilian crisis management while facing the continuous resistance of other EU 
institutions, or they can embrace the Europeanized realities of the policy tool 
with the opportunity of proactively shaping the accountability regime in place 
jointly with other EU institutions. It seems that over the past years, the Brussels-
based crisis management structures have opted for the second solution. e 
adoption of internal behavioural rules and the clarification of disciplinary rules 
(including complaint mechanisms) are indicative hereof. To me, this more ac-
countability accommodating stance is a positive development. 

Furthermore, one can ask which lessons can be learnt for accountability theory 
and/or practice, also beyond civilian crisis management. e short answer to this 
question is that this inquiry brought to light novel insights on a generally under-
studied topic. Very little is known about the legal, institutional, and procedural 
aspects of civilian crisis management. Most analyses cover the policy context—
the international security environment—or the policy area—CFSP/CSDP is-
sues—but only marginally deal with the policy tool. If attention is drawn to 
operational CSDP aspects, then military operations clearly rank first. is study, 
to the contrary, put into perspective the civilian dimension of the CSDP and, 
most importantly, shed light on the strengths and weaknesses of existing de jure 
and de facto accountability mechanisms in EU civilian crisis management. is 
is an important contribution to the literature. Moreover, it made available infor-
mation on administrative and procedural aspects, in particular related to disci-
plinary matters which are otherwise difficult to access. is might help individu-
als as well as institutions in their (future) quest for accountability. 

e longer answer to the question is twofold. e first lesson is related to 
conceptualization(s). e EU is a complex construct, and it is not always possi-
ble—or desirable—to employ traditional analytical or conceptual instruments to 
come to grips with the de jure and de facto complexities of the polity. e law-
and-practice approach of this study allowed to overcome both a disciplinary and 
a conceptual divide which, then, paved the way for innovative findings. Combin-
ing the law in the books (static component) with an assessment of practice (dy-
namic elements) has indeed made it possible to leave behind the entrenched 
dichotomy between supranationalism and intergovernmentalism. EU civilian 
crisis management does not fit these traditional categories, and hanging on to 
them would be detrimental to studying (or fostering) accountability.6 In contrast, 

 
6 According to Piet Eeckhout, ‘[t]he focus of the debate should not continue to be the well-worn 
battle between supranationalism and intergovernmentalism, but should turn to issues of ac-
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approaching EU civilian crisis management under the heading of Europeanized 
intergovernmentalism and concealed agencification brought to the analytical 
forefront the content of the policy tool (i.e. day-to-day business) instead of its 
context (i.e. the nature of the framework). But also beyond civilian crisis man-
agement, the concept of Europeanized intergovernmentalism can be a useful 
tool. In the astermath of the financial crisis, for instance, decision-making and 
action capacity was bundled at EU level for a series of dossiers which had previ-
ously primarily been dealt with along (inter)governmental lines. What has been 
described as ‘post-crisis method’7 of economic governance—that is a mixture of 
supranational and intergovernmental institutional as well as procedural features 
related to decision-making and implementation aspects—could in many, even 
though not in all, instances turn out to be a form of Europeanized intergovern-
mentalism and/or concealed agencification. e same holds true for many policy 
issues of the former third pillar (i.e. Justice and Home Affairs), such as migration 
or internal security, where a primarily intergovernmental mode is enriched by 
(informal) Europeanized elements.8 Similar governance and accountability inter-
rogations arise thus in relation to other policy issues, and this study on EU civil-
ian crisis management could serve as a reference for exploring policies or policy 
tools which are intergovernmental in form but Europeanized in substance. 

is brings us to the second lesson, which is tied to the operationalization of 
accountability. is analysis underscored that it is judicious to construe account-
ability in line with the actual allocation of power as accountability is essentially 
about keeping in check (the exercise of) power. Hence, accountability arrange-
ments will look different in traditional nation-state contexts—where the triad of 
legislative, executive, and judicial power is well entrenched—than for interna-
tionalized policy settings—where executive governance is prevalent and coun-
tervailing powers are fairly absent. In other words, particular governance charac-
teristics necessitate particular accountability features if accountability is to be 
effective. is is where the differentiation between accountability for information 
(Ai) and accountability for conduct (Ac) comes into play. Information is the sine 

 
countability.’ Piet Eeckhout, EU External Relations Law (2nd edition, Oxford University Press 
2011) 500. 
7 Mark Dawson, ‘e Legal and Political Accountability Structure of “Post-Crisis” EU Economic 
Governance’ (2015) 53 Journal of Common Market Studies 976. 
8 See, for instance, the operational realities of the European Asylum Support Office in Greece. 
Catharina Ziebritzki and Robert Nestler, ‘“Hotspots” an der EU-Außengrenze. Eine rechtliche 
Bestandsaufnahme. Arbeitspapier’, MPIL Research Paper No. 2017-17 (Max Planck Institute for 
Comparative Public Law & International Law 2017). 
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qua non prerequisite of accountability. What is more, information is a power 
resource—and sharing information means changing the allocation of power. In 
policy areas where executive predominance is the rule and not the exception, 
and where, in addition, chronic information-shortage seriously hampers ac-
countability demands, it is paramount to oblige (executive) actors to provide 
timely and encompassing information about their decisions and measures. 
ink, for instance, of the (drast) free-trade agreement with the USA (TTIP): 
once the content and scope of certain clauses of the drast agreement had become 
public (i.e. investor-state dispute settlement), the EU negotiators were obliged to 
revisit their position on TTIP. In particular in internationalized constellations, 
information—or the absence thereof—is the linchpin of the governance equa-
tion. It is at this central informational element that accountability must set it. 
Accountability for information is thus not the lame version of accountability for 
conduct—it is an accountability dimension in its own right. Accountability for 
information is indeed an important vehicle to control the executive, particularly 
in an internationalized environment where traditional checks and balances, such 
as parliaments or courts, are not institutionalized. If on top of or in parallel to 
accountability for information, there is accountability for conduct, then this is all 
the better. But targeting Ai in the first place remains nonetheless crucial. e 
analytical distinction between Ai and Ac is therefore salient beyond (civilian) 
CSDP, where domaine réservé issues with a traditionally low level of accountabil-
ity go hand in hand with a high level of informality and secrecy. 

3. Outlook 

e final part of this work is dedicated to an outlook on CSDP and accountabil-
ity. How could different types of accountability develop? Which could be the most 
salient issues? I want to close this study by elaborating on three central elements 
and their potential effect(s) on accountability in (civilian) CSDP. 

First, there is an increase of (quasi-)legal accountability demands in civilian 
crisis management. Most of these demands circle around operational issues, 
mainly theatre level decisions of administrative (including disciplinary) nature. 
Now that the bureaucratic structures of civilian crisis management have ma-
tured, there is a growing quest for accountability from within. Indicative hereof 
is that more and more mission staff ask for a review of administrative decisions 
affecting them. In my view, this trend will not ebb. To the contrary, many future 
accountability issues will relate to—if not stem from—the patchy administrative 
framework within which civilian crisis management unfolds. Much depends 
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therefore on the will and capacity of crisis management actors—the Brussels-
based bureaucracy and (senior) field personnel—to consolidate administrative 
procedures and streamline complaints. ere have been significant efforts in the 
past, for instance as regards behavioural standards or whistle-blowing regula-
tions, but there is still some work ahead. On the forum-side, two institutions will 
play a paramount role, namely the Luxembourg Court and the European Om-
budsman. e European Ombudsman has already an impressive track-record in 
this regard (even though the jurisprudential line could be clearer), but might be 
overburdened by an ever-increasing number of cases lodged by staff members of 
civilian missions. e Luxembourg Court, for its part, has been keen on assert-
ing its jurisdiction for theatre level choices in civilian CSDP: in addition to its 
jurisdiction for seconded EU personnel and international contracted staff, the 
Court declared itself competent to hear cases concerning seconded national 
experts. It remains to be seen how this expansionist reading of jurisdictional 
competences will be met by actual adjudication on (informal) administrative 
decisions. Furthermore, it will be interesting to see how the two fora will simul-
taneously deal with administrative redress matters arising from the same civilian 
crisis management activities. 

Secondly, (access to) information will be a key thread in civilian crisis man-
agement. e current disclosure policy, including the institutional rules on han-
dling classified or sensitive information, is problematic in two ways: it is osten 
not necessary in relation to civilian CSDP, where no defence secrets are at stake, 
and, in addition, frustrates transparency. What is more, there seems to have been 
a negative trend regarding openness since the EULEX incident of 2014. e 
general deletion of names prior to public release of the 2015 external report on 
the incident is indicative hereof: this redaction-manoeuvre seriously impaired 
the understanding of the facts and the analysis contained in the report. Likewise, 
the problems the European Court of Auditors encountered in the work on the 
forthcoming special report on the EUCAP Sahel missions in Niger and Mali are 
telling: accessing and processing CSDP documents or information proved com-
plicated given the stricter enforcement of security regulations on classified in-
formation by the EEAS. Improving the access to and disclosure of information 
will certainly be an important aspect of prospective CSDP accountability. 

Finally, as regards future integration patterns or prospects, an intergovern-
mental backlash in civilian crisis management is unlikely given the already 
achieved level of (in)formal integration and the recent cooperation thrust in EU 
security and defence. Supranationalization, in turn, is improbable to happen in 
view of the persistent reluctance of Member State to supranationalize domaine 
réservé issues. In the end, Europeanized intergovernmentalism will most proba-
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bly continue to shape the edifice of civilian CSDP. And will there be codification 
of this edifice? Even though lawyers would be delighted to see more law, the 
response is likely to be negative, at least in the medium-term. With Brexit flick-
ering at the horizon, Member States will have other priorities than undergo a 
tortuous revision of primary law provisions on the CFSP/CSDP. However, the 
Europeanized facet of the CSDP in general is likely to become more prominent 
and visible in practice, both in institutional and operational terms. On 13 No-
vember 2017, almost all Member States signed a joint notification on a future 
Permanent Structured Cooperation (PESCO) to boost EU defence integration.9 
Aster approval by the Foreign Affairs Council on 11 December 2017,10 twenty-
five participating Member States will in the future extend their cooperation on 
defence issues as programmed in primary law.11 is novel CSDP integration 
endeavour—resting on intergovernmental cooperation through Europeanized 
structures—would be a tremendous new research subject for studying accounta-
bility in the context of Europeanized intergovernmentalism—this time in rela-
tion to military CSDP. 

 

 
9 Council conclusions on security and defence in the context of the EU Global Strategy adopted 
by the Foreign Affairs Council on 13 November 2017. 
10 Council Decision (CFSP) 2017/2315 of 11 December 2017 establishing permanent structured 
cooperation (PESCO) and determining the list of participating Member States [2017] OJ L 
331/57. Initially 23 Member States committed to PESCO, namely Austria, Belgium, Bulgaria, 
Croatia, Cyprus, Czech Republic, Estonia, Finland, France, Germany, Greece, Hungary, Italy, 
Latvia, Lithuania, Luxembourg, the Netherlands, Poland, Romania, Slovakia, Slovenia, Spain 
and Sweden. In the meantime, Ireland and Portugal have also joined. 
11 Art 42(6) TEU; Art 46 TEU; Protocol no.10 on permanent structured cooperation established 
by Article 42 of the Treaty on European Union. 
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Annex 

EULEX corruption case—timeline of key events1 
 

  

2011 
November EULEX authorities informed by their Kosovar colleagues about alleged bribe-

taking of a EULEX judge 
2012 

March Decision by EULEX Chief Prosecutor not to open investigations 
May Report on irregularities within EULEX filed by Bamieh; EULEX authorities decide 

not to open investigations 
2013 

May Primary internal investigations undertaken by a specifically set-up task force upon 
reception of information by intelligence services on corruption within EULEX 

November 
December 

Report filed by the special task force 
‘Ghost team’ entrusted with formal pre-trial criminal investigations 

2014 
March ‘Ghost team’ recruited (January) and beginning of pre-trial investigations 

October Waiver of immunity request regarding former EULEX staff member partly granted 
 18th—EULEX contacted by Koha Ditore journalist, informing the mission of 

sensitive information in the journal’s possession 
23rd—Suspension of Maria Bamieh 
27th—Start of media reporting on the case and public statements of Bamieh; 

Letter by MEPs Brok and Lunacek to HR Mogherini 
November 3rd—In camera exchange of views between MEPs and two senior EEAS officials 

4th—Announcement by HR Mogherini to appoint external expert to review 
allegations 

10th—Jean-Paul Jacqué appointed by the HR as external expert 
14th—Own-initiative inquiry opened by European Ombudsman into the allegation 

of serious irregularities involving EULEX2 to verify whether EEAS/EULEX 
had taken all necessary steps to probe the claims 

December 4th—Own-initiative inquiry of European Ombudsman closed 
2015 

March 31st—Final review report by Jean-Paul Jacqué presented to HR Mogherini 
April Redacted review report made available online 

 

  

 

 
1 e reconstructed sequence of key events is primarily based on elements contained in the 
assessment provided by the Ombudsman and the report filed by the external expert. 
2 According to Art 4, 7, 8 and 9 of e European Code of Good Administrative Behaviour (A5-
0245/2001), adopted by the European Parliament on 6 September 2001 [2002] OJ C 72 E/ 331. 



328 Samenvatting (Summary in Dutch) 
 
 

Samenvatting (Summary in Dutch) 

Een summiere inleiding tot civiele crisisbeheersingsmissies van de EU 

Sinds 2003 zijn er meer dan twintig civiele EU-missies (tegen elf militaire mis-
sies) geweest in door conflicten verscheurde gebieden in Europa, Afrika en Azië 
in het kader van het gemeenschappelijke veiligheids- en defensiebeleid (GVDB) 
van de EU. Wat inzet betre, omvat civiele crisisbeheersing daarmee het leeu-
wendeel van de extraterritoriale veiligheids- en defensieactiviteiten van de Unie. 
Tijdens het schrijven van dit proefschri waren ongeveer 2.500 ongewapende 
functionarissen (juristen, politie- en douaneambtenaren en experts uit de veilig-
heidssector) actief in tien civiele EU-missies in Georgië, Irak, Kosovo, Libië, 
Mali, Niger, de Palestijnse Gebieden, Somaliland (in Somalië) en Oekraïne. In 
het brede spectrum van vredesoperaties valt civiele crisisbeheersing gezien de 
capaciteitsgerichte invalshoek in de categorie vredesopbouw. Mandaten bestrij-
ken een scala aan multidimensionale taken die gericht zijn op het realiseren en 
bestendigen van de noodzakelijke voorwaarden voor duurzame vrede in voor-
malige conflictgebieden: activiteiten betreffen onder meer ondersteuning van de 
rechtsstaat, politietraining en opbouw van politie-capaciteit, grensbeheer en 
grensbewaking, alsmede ondersteuning bij het hervormen van de veiligheidssec-
tor en bij het opbouwen van militaire capaciteit. 

De hamvraag: macht zonder verantwoording? 

Civiele crisisbeheersing in EU-verband voltrekt zich in een eigensoortige omge-
ving. Die omgeving is ogenschijnlijk intergouvernementeel, maar is in essentie 
geëuropeaniseerd. Het is inderdaad zo dat het primaire recht een intergouver-
nementeel kader hee gecreëerd, zowel institutioneel als procedureel, waarin 
vertegenwoordigers van nationale overheden met eenparigheid van stemmen 
besluiten nemen tijdens bijeenkomsten op hoog niveau van de Raad van de 
Europese Unie. Bovendien staan de gebruikelijke supranationale actoren – de 
Europese Commissie en het Europees Parlement – buitenspel bij besluitvorming 
en toezicht, evenals het Hof van Justitie van de Europese Unie. Desondanks is 
civiele crisisbeheersing in EU-verband het intergouvernementele kader ontste-
gen – niet in juridische maar in praktische zin: de administratieve en operatio-
nele realiteiten van civiele crisisbeheersing in EU-verband hebben feitelijk een 
proces van europeanisering doorgemaakt. 
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Deze europeanisering steunt op een Brusselse fundering van gespecialiseerde 
administratieve structuren, structuren die lidstaten sinds het begin van het mil-
lennium geleidelijk hebben gecreëerd, aanvankelijk om te functioneren binnen 
de Raad en sinds 2010 als onderdeel van de Europese dienst voor extern optre-
den (EDEO). In de loop der jaren is deze Brusselse bureaucratie de gehele be-
leidscyclus van civiele crisisbeheersing autonoom gaan bestieren, inclusief het 
voorbereiden en implementeren van besluiten die op hoog niveau worden ge-
nomen, het strategisch en operationeel plannen van missies en het aansturen van 
de operationele uitvoering van missies. Dit proefschri toont aan dat er een 
informele verticale overdracht hee plaatsgevonden van bestuurlijke besluit-
vorming en handelingsvermogen van nationale ministeries naar een gespeciali-
seerde Brusselse bureaucratie. Het Verdragsrecht zwijgt echter veelal over wat er 
in deze geëuropeaniseerde structuren gebeurt, en dat terwijl juist in die struc-
turen het merendeel van het crisisbeheersingswerk wordt verricht. 

Deze complexe configuratie, die het resultaat is van een kenmerkend integra-
tie- en institutionaliseringstraject, vertroebelt bevoegdheden en verantwoorde-
lijkheden, en maakt het bijgevolg moeilijk de actor of actoren aan te wijzen die 
verantwoording draagt of dragen voor strategische en operationele keuzes. In het 
licht hiervan poogt dit proefschri de volgende fundamentele vraag te beant-
woorden: In hoeverre is de overdracht van bevoegdheden door lidstaten aan Brus-
selse civiele-crisisbeheersingsstructuren van de EU gepaard gegaan met de in-
richting van geëigende verantwoordingsmechanismen op Europees niveau? 

Conceptueel en analytisch kader 

Het conceptuele kader van dit proefschri – waarin verantwoording centraal 
staat – omvat drie elementen. Het eerste element is dat verantwoording wordt 
opgevat als een logisch voortvloeisel uit macht. Het tweede element is dat ver-
antwoording wordt geconceptualiseerd als een drietrapsmechanisme waarin (1) 
een actor informatie over besluiten en handelingen (alsmede het uitblijven 
daarvan) verstrekt aan een bevoegd gremium, dat vervolgens (2) die informatie 
bestudeert en (3) een oordeel velt over het gedrag of optreden van de actor. Het 
derde element is dat verantwoording wordt gecontextualiseerd in de specifieke 
setting van internationale betrekkingen – de habitat van vredesopbouw-
activiteiten, waaronder civiele crisisbeheersing – waar directieve agendering en 
besluitvorming prevaleren en waar (toegang tot) informatie beperkt is. 

Vanuit een constitutioneel perspectief op verantwoording stelt dit proef-
schri zich ten doel verantwoordingsmechanismen te duiden en te verkennen 
die dienen ter begrenzing en beteugeling van bevoegdheden die worden uitgeoe-
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fend in civiele crisisbeheersingssituaties in EU-verband. De rechtsstatelijkheids-
norm dient als richtsnoer voor een grondig onderzoek van drie typen verant-
woordingsmechanismen – politiek, wettelijk en administratief – op zowel strate-
gisch als operationeel niveau van civiele crisisbeheersing. De transversale analyse 
beslaat juridische en feitelijke verantwoordings-mechanismen in civiele crisisbe-
heersing in EU-verband zoals die op verschillende niveaus voorkomen in de 
nationale context en op EU-niveau. Om een genuanceerd beeld te schetsen 
onderscheidt dit proefschri verschillende verantwoordingsfinaliteiten en evalu-
eert het de geschiktheid van bestaande verantwoordingsmechanismen op basis 
van een gecombineerde set kwantitatieve en kwalitatieve criteria. 

Onderzoeksmethoden en bronnen 

Dit manuscript is het resultaat van een recht-en-praktijkanalyse van politieke, 
wettelijke en administratieve verantwoordingsmechanismen in civiele crisisbe-
heersing in EU-verband. De combinatie van juridische en feitelijke elementen 
wordt ook weerspiegeld in de bronnen waaruit dit proefschri put: naast een 
diepgravende bestudering van juridische bronnen, die ertoe bijdraagt het com-
plexe juridische kader van civiele crisisbeheersing te ontrafelen en eerste aanwij-
zingen te vinden over sterke en zwakke punten van dit formeel intergouverne-
mentele kader, is voor het onderzoek gebruikgemaakt van empirische gegevens. 
Interviews en casestudy’s plaatsen inzichten verkregen uit het literatuuronder-
zoek van juridische en semi-juridische bronnen in perspectief en maken het 
bovenal mogelijk hiaten in de literatuur op te vullen, in het bijzonder wat betre 
de informele of slechts gedeeltelijk gecodificeerde verantwoordingsaspecten van 
civiele crisisbeheersing. 

Er werden dertien semigestructureerde interviews afgenomen met gespreks-
partners die verbonden waren aan de Raad van de Europese Unie, het Hof van 
Justitie van de Europese Unie, de Europese Commissie, de Europese Rekenka-
mer, de EDEO, het Europees Parlement, parlementen van de EU-lidstaten of 
civiele missies. De respondenten vertegenwoordigden aldus de actoren en de 
gremia, waren actief op verschillende beleidsniveaus, werkten bij verschillende 
typen instellingen en verrichtten verschillende taken. Wat de casestudy’s betre, 
werden er twee verzoeken ingediend bij de Europese Ombudsman om toegang 
tot zaakdossiers over negentien civiele GVDB-onderzoeken (die hetzij ambtshal-
ve hetzij naar aanleiding van een klacht geopend waren). In driekwart van de 
gevallen werd volledige toegang tot het zaakdossier verleend. Over de vijf zaak-
dossiers waarvoor geen toegang werd verleend, was informatie (waaronder de 
besluiten van de Ombudsman) toegankelijk via de online database van de Om-
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budsman. In diezelfde database werden twee aanvullende zaakdossiers aange-
merkt als relevant en meegenomen in het onderzoek, zonder dat om inzage van 
documenten werd verzocht. In totaal werden 21 zaakdossiers bestudeerd. 

Uitkomsten 

Het antwoord op de centrale onderzoeksvraag van dit proefschri – In hoeverre 
is de overdracht van bevoegdheden door lidstaten aan Brusselse civiele-
crisisbeheersingsstructuren van de EU gepaard gegaan met de inrichting van 
geëigende verantwoordingsmechanismen op Europees niveau? – hangt af van de 
invalshoek: het Verdragsrecht of de interinstitutionele praktijk. 

Bestudering van de regels van primair recht betreffende het gemeenschappe-
lijke buitenlands en veiligheidsbeleid (GBVB) en het GVDB laat zien dat de 
feitelijke verschuiving in bestuur (governance) naar het EU-niveau niet is gevolgd 
door een juridische verschuiving in verantwoordings-mechanismen – een alge-
mene trend die ook in internationale betrekkingen waargenomen wordt. Waar 
op andere (veelal supranationale) EU-beleidsterreinen een toename van verant-
woordingsmechanismen is waar te nemen, laat dit onderzoek zien dat wettelijke 
verantwoordingsmechanismen van de EU op het gebied van veiligheid en defen-
sie een schaars goed zijn. De verklaring hiervoor is dat het “europeaniseren” van 
beleid op dit gevoelige terrein niet hee geleid tot de toepassing van de suprana-
tionale “communautaire methode”. Aangezien de constitutionele structuur van 
civiele crisisbeheersing in EU-verband hoofdzakelijk intergouvernementele 
eigenschappen hee, is er formeel weinig ruimte voor wederzijdse aankelijk-
heid van institutionele actoren. Het is inderdaad moeilijk in het primaire recht 
traditionele vormen van tegenmacht (bijvoorbeeld, parlementaire betrokkenheid 
en rechterlijk onderzoek) te traceren op het niveau waar formele besluiten 
daadwerkelijk worden genomen en geïmplementeerd – dat wil zeggen, in Brus-
sel, het onmiskenbare strategische en operationele zwaartepunt van civiele crisis-
beheersing. Op basis van het bestaande wettelijk kader, een afspiegeling van een 
intergouvernementele constructie, wordt verantwoording bovendien theoretisch 
hypothetisch gekanaliseerd via nationale organen: nationale vertegenwoordigers 
zijn belast met besluitvorming en implementatie, en nationale instellingen wor-
den verondersteld de bij civiele crisisbeheersing betrokken actoren ter verant-
woording te roepen. Desondanks verricht de invloedrijke Brusselse civiele-
crisisbeheersingsbureaucratie haar werk onder de drempel van formaliteit – en 
transparantie – en op die manier staat zij op veilige afstand van parlementaire 
controle en rechterlijke toetsing. Planning, aansturing en implementatie vallen 
dientengevolge formeel niet onder het bereik van geëigende verantwoordings-
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mechanismen – noch op Europees noch op nationaal niveau. Met andere woor-
den, vanuit het perspectief van het wettelijke institutionele en procedurele kader 
is het glas van verantwoording in het beste geval half leeg. Gegeven de verrei-
kende strategische en operationele bevoegdheden die de Brusselse bureaucratie 
uitoefent, roept dit ernstige vragen op over (democratische) legitimiteit en ver-
antwoording, zowel binnen als buiten de Europese Unie. 

Toch laat nadere bestudering van de praktijk van civiele crisisbeheersing een 
scala aan verantwoordingsmechanismen zien. De belangrijkste uitkomst van 
deze uitvoerige studie van politieke, wettelijke en administratieve verantwoor-
ding is zelfs dat het in wezen intergouvernementele institutionele en procedurele 
kader van het civiele GVDB EU-instellingen die belast zijn met politiek, (quasi-) 
rechterlijk of administratief toezicht er niet van hee weerhouden een voet tus-
sen de deur te krijgen en actoren op zowel strategisch als operationeel niveau 
van civiele crisisbeheersing daadwerkelijk ter verantwoording te roepen. Deze 
belangrijke feitelijke verantwoording ontstond dankzij (niet ondanks) een hand-
vol EU-actoren: dankzij de aanhoudende inspanningen van verschillende EU-
spelers – met name het Europees Parlement, het Hof van Justitie van de Europe-
se Unie, de Europese Ombudsman en de Europese Rekenkamer – hebben ver-
antwoordingsmechanismen zich geleidelijk ontwikkeld, ondanks het ongunstige 
verantwoordingsklimaat dat nationale overheden hadden gecreëerd. Daarnaast 
hebben de civiele-crisis-beheersingsstructuren zelf – eveneens onder externe 
druk – interne processen en institutionele mechanismen aangepast om de rand-
voorwaarden te verbeteren, met name wat betre administratieve kwesties. Deze 
feitelijke aanpassing biedt ruimte voor tegenwicht of, anders gezegd, waarborgt 
een zeker niveau van wettelijke, politieke en administratieve verantwoording in 
civiele crisisbeheersing in EU-verband. Bezien vanuit de praktijk is het glas van 
verantwoording in civiele crisisbeheersing in EU-verband derhalve ten minste 
half vol. 

In het licht van het bovenstaande blij civiele crisisbeheersing in EU-
verband vooralsnog het terrein van de uitvoerende macht – zij het in mindere 
mate dan voorheen het geval was. De huidige verantwoordingssituatie is welis-
waar niet perfect, maar toch sterk verbeterd. Een handvol EU-spelers is er in 
geslaagd het civiele GVDB verantwoordingsvriendelijker te maken. Er is inder-
daad een positieve (maar precaire) trend naar meer verantwoording op EU-
niveau, in het bijzonder voor die actoren die belast zijn met operationele taken 
in civiele crisisbeheersing. Dit betekent dat het ongunstige wettelijke verant-
woordingklimaat feitelijk en geleidelijk is aangepast aan de realiteit van het civie-
le GVDB. Kortom, de overdracht van bevoegdheden door lidstaten aan Brusselse 
civiele-crisisbeheersingsstructuren van de EU is in toenemende mate gepaard ge-
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gaan met de inrichting van geëigende verantwoordingsmechanismen op EU-niveau 
– zij het niet via het recht, maar in en door de praktijk. 

Dit per saldo positieve oordeel over verantwoording in civiele crisisbeheer-
sing maakt korte metten met de gangbare gedachte van een (algeheel) gebrek aan 
verantwoording in en van de EU. Volgens veel waarnemers hee de EU inder-
daad een gebrekkig bestuurssysteem dat leidt tot een democratisch tekort en, 
erger, legitimiteit ontbeert. Dit onderzoek toont evenwel aan dat waar het gaat 
om verantwoording in civiele crisisbeheersing in EU-verband, de EU het zelfs 
beter doet dan de overgrote meerderheid van EU-lidstaten: er is meer parlemen-
tair controle, meer rechterlijke toetsing en meer administratief onderzoek op 
EU-niveau dan in de meeste nationale systemen. Benadrukt dient daarbij te 
worden dat op nationaal niveau de dominantie van uitvoerende actoren op het 
gebied van veiligheid en defensie –met name in civiele crisisbeheersing – zelden 
ter discussie staat. Kortom, dit proefschri toont aan dat de EU het op het vlak 
van verantwoording beter doet dan haar reputatie doet vermoeden, ook op 
gevoelige beleidsterreinen. 

Implicaties 

Wat is de relevantie (of toegevoegde waarde) van dit proefschri en zijn uit-
komsten? Welke lering kan worden getrokken voor theorie en praktijk, ook op 
andere terreinen dan civiele crisisbeheersing? 

Voor civiele crisisbeheersing in EU-verband zijn er twee belangrijke implica-
ties, beide gerelateerd aan (in-)formaliteit. 

▶ Formaliseringsvooruitzichten. Het bestaande wettelijke EU-regime van ci-
viele crisisbeheersing werkt niet in het voordeel van verantwoording. Gege-
ven enerzijds de realiteit van verdragsherziening – een langdurig en om-
slachtig proces met een onduidelijke uitkomst – en anderzijds de voortgaan-
de ontwikkeling van verantwoordingsmechanismen op EU-niveau in de 
praktijk, zou het verstandig zijn de aandacht vooral te richten op het conso-
lideren van het feitelijke verantwoordingsacquis in civiele crisisbeheersing op 
operationeel niveau (en bijgevolg voorlopig de gouden standaard van conso-
lidatie middels het Verdragsrecht los te laten). Dit zou kunnen worden be-
reikt door het uitbreiden en verbeteren van intra-institutionele voorschrien 
en door interinstitutionele akkoorden te sluiten of te actualiseren. De mo-
menteel beperkte juridisering (en judicialisering) van het GVDB en in het 
verlengde daarvan civiele crisisbeheersing zou dit consolidatiestreven zeer 
ten goed komen, omdat summiere regulering veel ruimte biedt voor het in-
terpreteren van bestaande regels en het stellen van nieuwe normen. 
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▶ Verantwoording creëren en verantwoording afeggen. De positieve verant-
woordingstrend in civiele crisisbeheersing onderstreept dat de verdragsop-
stellers niet kunnen verhinderen dat verantwoording overslaat naar gevoelige 
EU-beleidsterreinen – zelfs naar terreinen die fundamenteel intergouverne-
menteel van aard zijn en raken aan kwesties waarop het principe van domai-
ne réservé van toepassing is. Deze ontwikkeling stelt de verdragsopstellers en, 
meer algemeen, betrokken intergouvernementele actoren voor een keuze: ze 
blijven het intergouvernementele karakter van civiele crisisbeheersing verde-
digen – en blijven dan aanlopen tegen de hardnekkige weerstand van andere 
EU-instellingen – of ze omarmen de geëuropeaniseerde realiteit van het be-
leidsinstrument – en daarmee de mogelijkheid samen met andere EU-
instellingen proactief vorm te geven aan het huidige en toekomstige verant-
woordingsregime. Het lijkt erop dat de Brusselse crisisbeheersingsstructuren 
de afgelopen jaren gekozen hebben voor de tweede optie. Aanwijzingen hier-
voor zijn het vaststellen van interne gedragsregels en het verduidelijken van 
tuchtregels (waaronder klachtenregelingen). Deze meer inschikkelijke hou-
ding jegens verantwoording is een positieve ontwikkeling. 

Ten aanzien van de betekenis van dit proefschri voor verantwoording als leer-
stuk vallen twee kernelementen op. 

▶ Verantwoordingsfnaliteiten. Dit proefschri benadrukt dat verantwoor-
ding geconstrueerd dient te worden in lijn met de daadwerkelijke machts-
verhoudingen om (de uitoefening van) macht onder controle te houden. Met 
andere woorden, voor doeltreffende verantwoording nopen specifieke be-
stuurskenmerken tot specifieke verantwoordingskenmerken. Hier gaat het 
onderscheid tussen verantwoordingsfinaliteiten – het verstrekken van infor-
matie of het onderzoeken van het daadwerkelijke gedrag – een rol spelen. Op 
beleidsterreinen waar het overwicht van de uitvoerende macht eerder regel 
dan uitzondering is (d.w.z., in geïnternationaliseerde omgevingen) en waar 
bovendien een chronisch tekort aan informatie een barrière voor noodzake-
lijke verantwoording opwerpt, is het van het grootste belang (uitvoerende) 
actoren te verplichten tijdig volledige informatie te verstrekken over hun be-
sluiten en maatregelen. Informatie is dus niet alleen een vereiste voor ver-
antwoording, maar is ook een eigenstandig doel van verantwoording. Het 
analytische onderscheid tussen verschillende verantwoordingsfinaliteiten is 
derhalve ook buiten het (civiele) GVDB van belang, in het bijzonder wan-
neer (toegang tot) informatie structureel beperkt is. 
▶ Conceptualisering van bestuur. Concepten inzake Europees bestuur die in 
het kader van dit proefschri zijn ontwikkeld – in het bijzonder geëuropea-
niseerd intergovernmentalism en verborgen agencifcation – kunnen ook op 
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andere terreinen dan civiele crisisbeheersing nuttige analyse-instrumenten 
zijn. De (feitelijke) overdracht van bestuurlijke besluitvorming en hande-
lingsvermogen van het nationale naar het Europese niveau is niet beperkt tot 
het civiele GVDB. Integendeel. Dit verschijnsel doet zich ook voor op andere 
beleidsterreinen, met name waar het gaat om economisch bestuur: op dit 
vlak zijn besluitvorming en handelingsvermogen recentelijk op EU-niveau 
gebundeld voor een aantal dossiers die voorheen hoofdzakelijk langs (inter-) 
gouvernementele lijnen werden afgehandeld. Vele (zij het niet alle) gevallen 
van beleidsmatige opwaardering van intergouvernementele dossiers zouden 
een vorm van geëuropeaniseerd intergovernmentalism kunnen zijn – en zou-
den bijgevolg andere verantwoordingsmechanismen vereisen dan die welke 
voor traditionele supranationale beleidsterreinen worden gehanteerd. De 
concepten die in dit proefschri zijn uitgewerkt, kunnen zodoende dienst 
doen als vertrekpunt voor nadere reflectie in constellaties met vergelijkbare 
bestuurspatronen 
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