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8.1 Introduction

Vast majority of cases submitted before the European Court of Human Rights
(ECtHR) in the area of private international law concern family matters.
Particularly in cross-border child abduction litigations, the question of violating
fundaments rights is likely to arise. This holds true for violations of procedural
standards under Article 6, as well as for substantive law issues under Article 8 of
the European Convention on Human Rights.! Both return orders and the decisions
banning the removal of a child from particular jurisdiction have bearing on the
fundamental right to respect family life incorporated in Article 8 of the
Convention.

The present contribution points to deficiencies in the procedural legal frame-
work of the Regulation Brussels ITa> relating to child abduction. The effects that
such shortcomings have on the protection of fundamental rights are considered in
light of the judgments in Povse-case rendered by the ECtHR? and the Court of
Justice of European Union (CJEU).* Some suggestions to improve the existing

IConvention for the Protection of Human Rights and Fundamental Freedoms, Rome, 4
November 1950 (hereafter: Convention). See the overview of the case law of the ECtHR con-
cerning Article 8 of the Convention in Mowbray 2012, pp. 488-597.

2Council Regulation (EC) No. 2201/2003 of 27 November 2003 concerning jurisdiction and the
recognition and enforcement of judgments in matrimonial matters and the matters of parental
responsibility, repealing Regulation (EC) No. 1347/2000 (hereinafter: Regulation Brussels Ila or
Regulation).

SECtHR Judgment of 18 June 2013, decision on admissibility, appl. no. 3890/11 (Sofia and Doris
Povse v. Austria).

4Case C-211/10 PPU Povse v Alpago [2010] ECR 1-6673.
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procedural regulatory scheme of the Brussels Ila Regulation are offered. They may
prove useful within the context of current discussion on the revision of the
Brussels ITa Regulation.

8.2 Povse v. Austria—Facts

Both judgments of the CJEU and the ECtHR Court have attracted much attention
and triggered heated debate amongst family lawyers and private international law
specialists alike.> The facts are rather complicated as they involve series of legal
proceedings in two jurisdictions—Italy and Austria.

Ms. Povse and Mr. Alpago lived as an unmarried couple in Italy until 2008 with
their daughter Sofia, born in December 2006. According to Article 317a of the
Italian Civil Code, the parents had joint custody of the child. After the relationship
between the spouses had deteriorated, they separated in January 2008. In February
2008, Mr. Alpago submitted a request to the Venice Youth Court to award him sole
custody of the child and to issue a travel ban prohibiting Ms. Povse from leaving
Italy without his consent as the father. The Venice Youth Court issued a travel ban
on 8 February 2008 and on the same day, Ms. Povse travelled to Austria with her
daughter. The prohibition on the mother leaving Italy was revoked by the Venice
Youth Court in its decision of 23 May 2008. Thereby it authorised the residence
of the child with the mother in Austria due to her young age and close relation-
ship with her mother. In the same judgment, it granted preliminary joint custody to
both parents. The mother was given the authority to make decisions of ‘day to day
organisation’ and the father was ordered to share the costs of supporting his daugh-
ter. The Court determined the conditions and details of the father’s access rights. It
granted Mr. Alpago access twice a month in a neutral location alternating between
Austria and Italy, whereby dates and arrangements were to be agreed with the
expert. An expert report from a social worker was to be provided in order to assess
the nature of the relationship between the child and the parents. Meetings were held
regularly between October 2008 and June 2009. Thereafter Mr. Alpago declared
that he no longer wished to hold meetings and requested the return of the daugh-
ter to Italy. The request for return was forwarded through the central authorities in
Italy and Austria to the Leoben District Court on 19 June 2009. Thereafter a true
legal battle followed as multiple proceedings were initiated in Italy and Austria.

5See e.g., van Iterson 2013; Cuniberti 2014; Hazelhorst 2014; Van Loon 2014, pp. 9-29; H. Muir
Wat, Muir Wat on Abolition of Exequatur and Human Rights, Online symposium, 9 October 2013.
http://conflictoflaws.net/2013/muir-watt-on-povse/. Accessed 13 July 2015. M. Requejo, Requejo
on Povse, Online symposium, 9 October 2013. http://conflictoflaws.net/2013/requejo-on-povse/;
R.A. Garcia, Povse v. Austria: taking direct effect seriously?, Online symposium, 9 October 2013.
http://conflictoflaws.net/2013/povse-v-austria-taking-direct-effect-seriously/. Accessed 13 July 2015.
On the analysis of earlier case law of the ECtHR, see Vlaardingerbroek 2014, pp. 12-20.


http://conflictoflaws.net/2013/muir-watt-on-povse/
http://conflictoflaws.net/2013/requejo-on-povse/
http://conflictoflaws.net/2013/povse-v-austria-taking-direct-effect-seriously/
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8.2.1 Proceedings in Austria

On the request of Ms. Povse in Austria, an interim injunction against Mr. Alpago
was granted. Thereby he was prohibited to contact his daughter for 3 months,
because of threatening messages sent to the mother. In July, the Leoben District
Court dismissed the request for the return of the child under the 1980 Hague
Child Abduction Convention, due to a grave risk of psychological harm within the
meaning of Article 13(b). On 1 September 2008, this decision was set aside by
the Leoben Regional Court (Landesgericht) because Mr. Alpago had not been duly
heard. After having heard Mr. Alpago, the Leoben District Court in November
2008 again dismissed the application for the return of child. Thereby, the Court
referred to the decision of the Venice Youth Court of 23 May 2008. The latter had
authorised the residence of the child with her mother in Austria.

The request of Ms. Povse for preliminary sole custody was granted on 25 August
2009 by the Judenburg District Court because of the child’s close connection with
Austria and a risk that her well-being could have been endangered by a possible return
to Italy. The Court based its jurisdiction with respect to matters of custody, access and
alimony on Article 15(5) of the Regulation Brussels Ila. The sole custody was awarded
to Ms. Povse on 8 March 2010 by the decision of the Judenburg District Court.

8.2.2 Proceedings in Italy

On the other hand, there were series of proceedings initiated in Italy. In particu-
lar, a request to the Venice Youth Court for the return under Article 11(8) of the
Regulation Brussels Ila was granted on 10 July 2009. According to the order, in
case that the mother would return with the child, the latter would live with her.
The competent social service authority in Italy was supposed to provide accommo-
dation to the mother and the child. If the mother would not return to Italy, the child
was supposed to stay with her father.

Holding that the Judenburg District Court had erroneously determined to have
jurisdiction on the basis of Article 15(5) of the Brussels Ila Regulation, the Venice
Youth Court decided that it retained its competence in the case at hand. It further
held that the mother had failed to cooperate with the appointed expert and to com-
ply with the programme of the father’s access rights established as temporary meas-
ures under the decision of 23 May 2008. On 21 July 2009, the Venice Youth Court
issued a certificate of enforceability under Article 42 of the Regulation Brussels Ila.

8.2.3 Enforcement of the Return Order in Austria

According to Article 42 of the Regulation Brussels Ila, a judgment on return of
child given in a Member State is automatically recognised and enforceable in
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another Member State. Thereby there is no need for a declaration of enforceability
and there is no possibility of opposing its recognition, provided that the judgment
has been certified in the Member State of origin in accordance with the conditions
provided in para 2 of Article 42.° The enforcement of the return order in Austria
was requested on 22 September 2009 and dismissed on 12 November 2009 by the
Leoben District Court. The latter held that the child’s return without her mother
would constitute a grave risk within the meaning of Article 13(b) of the 1980
Child Abduction Convention.” The Leoben Regional Court reversed the decision
and granted the request for the enforcement of the return order. An appeal on
points of law was filed with the Supreme Court (Oberster Gerichtshof). On 20
April 2010, the latter submitted a request for a preliminary ruling to the CJEU
consisting of a number of questions on the interpretation of the Regulation
Brussels ITa. In particular, the questions concerned the interpretation of the rele-
vant provisions on jurisdiction (Articles 10 and 11 para 8) and the provisions of
Article 42 of the Regulation relating to the enforcement of return orders.

8.3 CJEU Judgment

In its judgment of 1 July 2010,3 the CJEU provides for the interpretation of a num-
ber of provisions of the Regulation Brussels Ila, in particular Articles 10, 11(8),
40, 42 and 47. The first two relate to issues of jurisdiction in matters of child
abduction or rather the exceptions from the general jurisdictional rule on parental
responsibility contained in Article 8. Namely, under the Regulation the habitual
residence of a child as the basis for jurisdiction under Article 8 has been deviated
from in certain circumstances. The exceptions from the main rule on jurisdiction
are contained in Articles 9,° 10 and 11. The CJEU judgment provides for the inter-
pretation of Articles 10 and 11. These provisions define circumstances under
which jurisdictional grounds in cases of child abduction may depart from the main

%The enforcement regime of judgments on return of the child under Article 42 is explained in a
greater detail, see Sect. 8.3.2.

"Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction
(hereinafter: 1980 Hague Convention). The text and related materials are available on the website
of the Hague Conference on Private International Law. www.hcch.net. Accessed 13 July 2015.

8Case C-211/10 PPU Povse v. Alpago [2010] ECR 1-6673.

9Article 9 provides under which conditions the courts of the child’s former habitual residence
retain jurisdiction in cases when the child lawfully moves to another Member State (perpetu-
atio fori). Accordingly, the courts in the country of the child’s former habitual residence remain
competent during a three-month period for the purpose of modifying a judgment on access right
issued in that EU Member State, provided that the person entitled to exercise access right has
habitual residence in that jurisdiction. The only exception is in the case of tacit prorogation, i.e.,
if the holder of the access rights participated in the proceedings before the courts in the Member
State of child’s new habitual residence without raising the objection of lack of jurisdiction. This
provision is not further discussed as it was not the subject of ruling in the CJEU Povse-judgment.


http://www.hcch.net
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rule in Article 8. The interpretation of the provisions on jurisdiction by the CJEU
will be addressed in Sects. 8.3.1 and 8.3.2. The relationship between the
Regulation and the 1980 Hague Convention is explained in greater detail in
Sect. 8.3.2.

The provisions of Articles 40, 41,10 42 and 47 relate to the enforcement of
judgments concerning rights of access and of certain judgments that require the
return of the child. In particular, any judgment on the access rights and return
orders declared enforceable in an EU Member State in accordance with Articles
41(1) and 42(1), respectively shall be enforceable in another EU Member State
under the same conditions as a judgment rendered in the state of enforcement. The
interpretation of the relevant provisions on the enforcement in the CJEU Povse-
judgment will be analysed in Sect. 8.3.3.

8.3.1 Jurisdiction over Child Custody in Cases of Child
Abduction—Interpretation of Article 10 of the
Regulation Brussels Ila

The relevant provisions of the Regulation aim at discouraging parental child
abduction amongst Member States and ensuring the prompt return of the child to
the Member State in which it had his or her habitual residence immediately before
the abduction.!! Both wrongful removal and wrongful retention is to be under-
stood under the term ‘child abduction’. The definition of the ‘wrongful removal or
retention’ is provided in Article 2(11) of the Regulation. It is drafted along the
lines of Article 3 of the 1980 Hague Convention, even though it is somewhat
broader than the definition in Article 3. Thus, the removal or retention is wrongful
when it is carried out in breach of the rights of custody provided that such rights
were actually exercised at the moment of abduction, or would have been exercised
if it had not been hindered by the removal or retention.!? Yet in the Regulation, it
is added that the custody is considered to be exercised jointly when one of the
holders of parental responsibility is not allowed to decide on the residence of the
child without the consent of the other holder of the parental responsibility.

10In the present case, Article 41 is of no relevance as it concerns judgments on access rights,
which were not at stake in the case at hand. Yet, the reasoning of the CJEU on the return orders in
the case at hand may analogously be applied to judgments which concern rights of access. This
is so because in judgments rendered both in cases of access rights, as well as return orders fall
under the same favourable regime for enforcement provided in Article 47 of the Regulation.
UPractice Guide for the application of the new Brussels I Regulation (Council Regulation (EC)
No. 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforce-
ment of judgments in matrimonial matters and the matters of parental responsibility, repeal-
ing Regulation (EC) No. 1347/2000, up-dated version 1 June 2005, p. 28. http://ec.europa.
eu/civiljustice/divorce/parental_resp_ec_vdm_en.pdf (hereinafter: Practice Guide).

12Article 2(11) of the Regulation.


http://ec.europa.eu/civiljustice/divorce/parental_resp_ec_vdm_en.pdf
http://ec.europa.eu/civiljustice/divorce/parental_resp_ec_vdm_en.pdf
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The first question submitted to the CJEU does not raise issues pertaining to fun-
damental rights under the ECHR. Yet, it is briefly addressed in order to provide a
comprehensive analysis of the judgment in the present case. The question submit-
ted for a preliminary ruling is whether in the circumstances of the case at hand the
Austrian courts, as courts of the child’s new habitual residence, can establish juris-
diction on the basis of Article 10(b)(iv) of the Regulation Brussels ITa. The idea
incorporated in Article 10 is that the courts of the Member State where the child
was habitually resident immediately before the wrongful removal or retention, in
principle retain jurisdiction to decide the custody of a child. That jurisdiction is
transferred to the courts in the Member State to which the child was wrongly
removed or retained only if the child has acquired a habitual residence in that
Member State and provided that one of the alternative conditions under Article 10
is met. Thereby the Regulation ensures that the jurisdiction is retained by the
courts of the ‘Member State of origin’ regardless of wrongful removal or retention
of the child in another EU Member State (the requested ‘Member State).!3

Accordingly, the new habitual residence of the child in itself is not sufficient to
deprive the courts of the Member State of child’s habitual residence immediately
before the wrongful removal or retention of their jurisdiction. The fact that the
child has acquired a habitual residence in another Member State, must be accom-
panied by one of the conditions provided in Article 10 in order to vest jurisdic-
tion upon the courts of the Member State where the child has been removed or
retained. Firstly, the courts in a Member State prior to removal or retention, will
have no competence if the child has acquired habitual residence in a Member State
in which the child was removed or retained, and all those having the rights of
custody have acquiesced in the removal or retention (Article 10(a)). Additionally,
Article 10(b) provides that the courts in a Member State where the child has
acquired habitual resident will be vested with jurisdiction if the child has resided
in that Member State for a period of at least 1 year after the person that holds the
rights of custody has had or should have had knowledge of the whereabouts of the
child, and the child is settled in his or her new environments; and provided that at
least one of the following conditions is fulfilled:

e No request for return has been filed before the competent authorities of the
Member State where the child has been removed or is being retained within
1 year after the holder of the rights of custody has had or should have had
knowledge of the whereabouts of the child.

e A request for return has been withdrawn and no new request has been filed
within 1 year after the holder of rights of custody has had or should have had
knowledge of the whereabouts of the child.

e A case before the court in the Member State where the child was habitually resi-
dent immediately before the wrongful removal or retention has been closed, due
to inactivity of the interested party to obtain the return of a child as provided in
Article 11(7).

3Practice Guide, p. 28.
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e The courts of the Member State where the child was habitually resident imme-
diately before the wrongful removal or retention has issued a judgment on cus-
tody that does not entail the return of the child.

Accordingly, under Article 10(b) a cumulative application of the following condi-
tions is required: (1) A child has acquired habitual residence in the EU Member
State where it has been removed or retained; (2) the residence has lasted at least
1 year after the person that holds the rights of custody has had or should have had
knowledge of the whereabouts of the child; and (3) the child is settled in his or her
new environment. When these conditions are complied with, one of the require-
ments under (i)—(iv) of Article 10(b) must be met in order to vest jurisdiction to
the courts in a Member State where the child has been removed or retained.

In the case at hand, the Venice Youth Court is the court having jurisdiction over
the place where the child was habitually resident before her wrongful removal
to Austria. As already explained in Sect. 8.2, the Venice Youth Court revoked its
ruling prohibiting the mother from leaving Italy in its decision of 23 May 2008.
Thereby it awarded provisional custody to both parents. With the view of render-
ing its final judgment on the rights of custody, the Court granted access rights to
Mr. Alpago and ordered an expert report on the relationship of the child with the
parents. The Court also granted the right to decide on the practical aspects of the
child’s daily life to the mother. The father was ordered to share the costs of the
child support. In addition to that, the conditions and times for the father’s access
right were determined. Finally, an expert report was to be submitted by a social
worker concerning the nature of the relationship between the child and both
parents.

The question submitted to the CJEU was whether the decision of the Venice
Youth Court of 23 May 2008 presented ‘a judgment on custody that does not entail
the return of the child’ within the meaning of Article 10(b)(iv). If a positive answer
was to be given, jurisdiction could have been transferred to the courts in Austria on
the basis of Article 10(b)(iv) of the Regulation Brussels Ila.

It is not surprising that the CJEU held that the decision of 23 May 2008, as a
provisional measure, did not constitute a ‘judgment on custody that does not entail
the return of the child’ within the meaning of Article 10(b)(iv). Consequently, it
cannot be relied upon to transfer jurisdiction to the courts of the Member State to
which the child has been unlawfully removed. Regarding the transfer of jurisdic-
tion under Article 10(b)(iv) the Court held, inter alia, that it:

must be interpreted as meaning that a provisional measure does not constitute a ‘judgment
on custody that does not entail the return of the child” within the meaning of that provi-
sion, and cannot be the basis of a transfer of jurisdiction to the courts of the Member State
to which the child has been unlawfully removed.

Thereby the Court has emphasised that the condition in Article 10(b)(iv) of the
Regulation has to be interpreted strictly. Thus, a ‘judgment on custody that does
not entail the return of the child’ must be a final judgment, which no longer can be
subjected to other administrative or court decisions. The final nature of the deci-
sion is not affected by the fact that the decision on the custody of the child may be
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subjected to a review or reconsideration at regular intervals.'* The Court rightly
observes that if a decision of a provisional nature would be considered as a deci-
sion within the meaning of Article 10(b)(iv) of the Regulation, and accordingly
entail a loss of jurisdiction over the custody of the child, the court of the Member
State of the child’s previous habitual residence may be reluctant to render such
provisional judgments even though they may be needed in the best interest of the
child.’

Consequently, in the present case jurisdiction could not have been transferred
to the Austrian court on the basis of Article 10(b)(iv) of the Regulation as the
decision of the Venice Youth Court of 23 May 2008 was not to be considered as
‘a judgment on custody that does not entail the return of the child’. In conclu-
sion, a decision which concerns measures that are provisionally granted pending a
final decision on the parental responsibility, cannot be considered ‘a judgment on
custody that does not entail the return of the child’ within the meaning of Article
10(b)(iv) of the Regulation.

8.3.2 Jurisdiction Over Return Orders in Child Abduction
Cases—Article 11(8)

Whereas the provision of Article 10 relates to jurisdiction over the right to custody
in cases of child abduction, Article 11 governs jurisdiction to order return of the
child. Judgments rendered under Article 10 are recognised and enforced in other
Member States in accordance with Sections 1 and 2 of the Regulation, Articles
23 and 28, respectively. A declaration of enforceability (exequatur) is required if
a decision on the child custody given in one Member State is to be enforced in
another Member State (Article 28).

In contrast to that, orders on the return of the child rendered in one Member
State under Article 11(8) are directly enforceable in other Member States under
the special, more favourable enforcement regime provided for in Section 4.
Thereby no declaration of enforceability is required, as will be explained in
greater detail in Sect. 8.3.3. The provisions contained in Articles 11(8) and 42 of
the Regulation are crucial in the case at hand, as they present the legal framework
within which the issue of violating right to family life predominantly arose.

In regulating certain aspects of the return of the child, Article 11 of the Regulation
modifies provisions of the 1980 Hague Convention. The latter remains applicable,
but is supplemented by the provisions of the Regulation. Thereby, the Regulation
prevails over the provisions of the Convention in matters governed by it.!® When a
competent authority in an EU Member State has to proceed on the basis of the

14CJEU Povse-judgment, para 46.
15Idem, para 47.
16Article 60(e) of the Regulation Brussels la.
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1980 Hague Convention, it will do so by applying provisions of Articles 11(2)-11(8)
of the Regulation.!” Consequently, the application of the 1980 Hague Convention in
EU Member States to a certain extent differs from the manner in which the
Convention applies in non-EU contracting states.'® The Regulation adjusts the appli-
cability of the 1980 Hague Convention in the European Union Member States in
order to enhance its effectiveness. For example, para 2 of Article 11 supplements
Articles 12 and 13 of the 1980 Hague Convention so as to require that the child is
given the opportunity to be heard ‘unless this appears inappropriate having regard to
his or her age or degree of maturity”.'

In addition to that, the courts at the Member State of wrongful removal or
retention are under the obligation to act expeditiously and to decide upon an appli-
cation for a return of the child within 6 weeks. There is no such a requirement
under the 1980 Hague Convention. Also the Regulation poses a restriction regard-
ing the reason for which a return of the child may be refused provided in Article
13(b) of the 1980 Hague Convention. Thus, a grave risk that the return would
expose the child to physical or psychological harm or would place the child in an
intolerable position under Article 13b) of the Convention, cannot be relied upon if
adequate arrangements have been made to ensure that the child is sufficiently pro-
tected in the country of origin after the return.?’ The provisions of the Regulation
in Article 11(2)—(5) prevail over the relevant rules of the 1980 Hague Convention
contained in Articles 11-13.2!

Finally, in Article 11(6)—(8), the Regulation goes further than the 1980 Hague
Convention in order to regulate how to proceed if the courts of the EU Member
State where the child has been removed or retained decide that the chid shall not
return. Thus, it determines how the courts in a requested Member State will pro-
ceed if an order on non-return is issued.?? It also defines the rules of procedure to
be followed by the courts in the EU Member State where the child had habitual
residence immediately before the wrongful removal or retention.??

17Article 11(1) of the Regulation Brussels Ila.

I8There are 93 contracting states to the 1980 Hague Convention (statues per 10 April 2014).
www.hcch.net/index_en.php?act=conventions.status&cid=24. Accessed 13 July 2015. Recently,
the Council of the European Union adopted decisions on 15 June 2015 authorising certain
Member States to accept, in the interest of the European Union, the accession of Andorra and
Singapore to the Convention. When interpreting certain provisions of the Brussels Ila Regulation,
the CJEU in its Opinion 1/13 of 14 October 2014 asserted that the declarations of accept-
ance under the 1980 Hague Convention were within the exclusive external competence of the
EU. Since a number of the EU Member States had accepted the ratifications of Singapore and
Andorra before the Opinion 1/13, the relevant decisions of the Council are addressed only to the
EU Member States that have not already accepted the ratifications of the two states.

Y Article 11(2) of the Regulation Brussels Ila.
20Article 11(4) of the Regulation Brussels Ila.

2lFor a detailed overview of the modifications and alterations in the application of the relevant
provisions, see the sheet in the Practice Guide on p. 35.

22Article 11(6) of the Regulation Brussels Ila.
23Article 11(7) of the Regulation Brussels Ila.


http://www.hcch.net/index_en.php%3fact%3dconventions.status%26cid%3d24

8 Family Private International Law Issues ... 171

The most substantial departure from the 1980 Hague Convention, is the rule
provided for in Article 11(8) of the Regulation. Under the Convention, the juris-
diction to render a decision on the return of the child is vested with the courts of
the country where the child has been removed or retained. Considering the strict
conditions outlined in Article 13 of the Convention it is likely that those courts
would order a return of the child in the vast majority of cases. The 1980 Hague
Convention does not regulate how to proceed when the court of the country where
the child has been wrongly removed or retained, renders a decision on non-return
of the child. In contrast, Article 11(8) the Regulation provides that
‘[n]otwithstanding a judgment of non-return pursuant to Article 13 of the 1980
Hague Convention, any subsequent judgment which requires the return of the
child issued by a court having jurisdiction under this Regulation shall be enforcea-
ble in accordance with Section 4 of Chapter III below in order to secure the return
of the child’. Thus, the Regulation shifts the jurisdiction to finally decide on a
request for return from the courts of the ‘requested Member State’?* to the
‘Member State of origin’.

Enforceability of such orders, so as not to delay the return of a child, is ensured
by provisions in Section 4, Articles 42, 41 and. 47. Thereby the exequatur is abol-
ished regarding decisions on return of the child and rights of access. Together with
Article 11(8) they present the legal framework within which a number of legal
actions and proceedings have been undertaken in two jurisdictions in the Povse-
case, and within which the issues of fundamental rights arose. The underlying pur-
pose of those provisions and Article 11(8) is to deter child abduction and to protect
the child’s right to maintain a personal relationship and direct contact on a regular
basis with both parents. The need to protect this right as one of the fundamental
rights set out in Article 24(3) of the Charter of Fundamental Rights of the EU?
and to deter child abduction has repeatedly been emphasised in the ECJ
jurisprudence.®

In a similar vein, the ‘procedural autonomy’ of the provisions of Articles 11(8),
40 and 42, and the priority given to the jurisdiction of the court of origin is con-
firmed in the ECJ case law.2” Thus, there is no need for a return order issued under
Article 11(8) to be preceded or accompanied by a final judgment on the custody
rights. In answer to the second question in the Povse-judgment, the CJEU held that
‘judgment of the court with jurisdiction ordering the return of the child falls within
the scope of that provision, even if it is not preceded by a final judgment of that
court relating to rights of custody of the child’.

24According to the 1980 Hague Convention they are competent to decide upon requests for a
return of the child.

25Charter of Fundamental Rights of the European Union, 7 December 2000, Nice, OJ 2000 C
364, p. 1.

26See e.g., Povse-judgment, para 64 and ECJ judgment of 23 December 2009, Case C-403/09
PPU Deticek [2009] ECR 1-12193, para 54.

?TSee e.g., CJEU judgment of 11 July 2008, Case C-195/08 PPU (Rinau) [2008] ECR 1-5271,
paras 63 and 64.
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8.3.3 Enforcement of Return Orders Issued Under Article
11(8) of the Regulation

The Regulation provides for an enforcement regime of the return orders issued in
Section 4 of Chapter III (Articles 42 and 41—Aurticle 47). Thereby the exequatur
regarding decisions on return of the child and rights of access is abolished. The
judgment of the court of the Member State of habitual residence of the child
immediately before wrongful removal or retention shall be enforceable in accord-
ance with Section 4 of Chapter III. A return of a child given in a judgment accord-
ing to Article 11(8) and certified in the Member State where it is rendered, is to be
recognised and enforced in another EU Member State without the need to obtain a
declaration of enforceability and with no possibility to oppose the recognition and
enforcement.?® According to Article 42, no exequatur is required for judgments
given in one Member State to be recognised and enforceable in another Member
State.

Besides, there is no possibility of opposing the enforcement. The only condi-
tion is that the judgment is certified in the Member State of origin by using form
Annex III. Article 42 para 2 lies down a number of conditions for issuing the cer-
tificate: the child and the parties were given the opportunity to be heard and the
court has taken into consideration the reasons under Article 13 of the 1980 Hague
Convention. Judgments certified in the country of origin are not examined in the
country of the enforcement. The certificate is issued by using a standard form, will
be completed in the language of the judgment, and will include details of any
measure for the protection of the child if such a measure has been ordered. Return
orders so certified in the country of origin, are enforced as a judgment rendered in
the Member State of the enforcement. The only reason to refuse the enforcement
is if the judgment is irreconcilable with a subsequent enforceable decision.?® The
ruling in the Povse-judgment is clear that ‘a subsequent decision’ may only be a
judgment rendered in the country of origin. Since the Bezirksgericht Judenburg
issued an interim order on 25 August 2009, which became final and enforceable
under Austrian law, the question arose as to whether such a decision prevented the
enforcement of the return order made in the State of origin (Italy) issued on the
basis of Article 11(8) on 10 July 2009. Namely, according to Article 47 para 2 of
the Regulation, any order for the return of the child certified in accordance with
Article 42(2), shall be enforced in the Member State of enforcement, under the
same conditions as judgments rendered in that Member State. However, a judg-
ment certified according to Article 42(2) shall not be enforced if it is irreconcilable
with a subsequent enforceable judgment. The Austrian Oberster Gerichtshof sub-
mitted the question to the CJEU of whether the interim order of 25 August 2009
presents such a ‘subsequent enforceable judgment’ preventing the enforcement of
the return order issued by an Italian court on 10 July 2009.

28 Article 42(1) of the Regulation Brussels Ila.
2 Article 47(2).
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The Court concludes that the second subpara of Article 47(2) Blla must be

interpreted as meaning that a judgment delivered subsequently by a court in the Member
State of enforcement which awards provisional rights of custody and is deemed to be
enforceable under the law of that State cannot preclude enforcement of a certified judg-
ment delivered previously by the court which has jurisdiction in the Member State of ori-
gin and ordering the return of the child.?"

In answering the question, the CJEU emphasised the importance of the alloca-
tion of jurisdiction established in Article 11(8) solely to the courts in the Member
State of origin. Thereby the question of irreconcilability within the meaning of
Article 47(2) can be raised only in relation to any judgment subsequently rendered
by the courts in the Member State of origin. Consequently, jurisdiction over return
orders under Article 11(8) is vested with the court of a Member State where the
child had habitual residence immediately before the abduction. The CJEU holds
that any other interpretation would circumvent the system set up by Section 4 of
Chapter IIT and would deprive Article 11(8) of practical effect.’!

Accordingly, a final ruling on the return of a child lies within the jurisdiction of
the court in the EU Member State where the child has his or her habitual residence
immediately before the wrongful removal or retention. In contrast to that, under
the 1980 Hague Convention the jurisdiction for the return of a child lies with the
courts in a Member State where the child has been removed or retained.

Moreover, no objections may be raised in a Member State of enforcement
against return orders certified in a ‘country of origin’ as provided under Article 42
para 2. As just discussed, ‘a subsequent enforceable judgment’ under Article 47
para 2 is the only possibility to oppose the enforcement, but again it is a judgment
to be rendered in the country of origin and not in the Member State of enforce-
ment. The same holds true for any objection such as a violation of fundamen-
tal rights or best interest of the child. The ruling in the CJEU Povse-judgment is
explicit in that respect:

Enforcement of a certified judgment cannot be refused in the Member State of enforce-
ment because, as a result of a subsequent change of circumstances, it might be seriously
detrimental to the best interests of the child. Such a change must be pleaded before the
court which has jurisdiction in the Member State of origin, which should also hear any
application to suspend enforcement of its judgment.

Hence, no objection may be raised at the stage of the enforcement of a return
order, not even if the violation of a fundamental right is at stake or an action that is
detrimental to the best interest of the child. Any objection must be raised in the
procedure of certifying the return order and for obtaining the enforceability of
such a judgment in the country of origin. The court in the Member State of
enforcement is left with no discretion. It may not examine or control whether the
court in the Member State of origin has complied with the conditions to issue the
certificate provided in Article 42 para 2. In other words, it must recognise and

301dem., ruling 3.
3ICJEU Povse-judgment, para 78.
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enforce the return order even if the court in a Member State of origin failed to
apply or incorrectly applied the requirements in Article 42.32 The reasoning in the
Povse-judgment merely confirms an earlier ruling of the CJEU.33 Considering that
a party is left with virtually no remedy at the state of the recognition and enforce-
ment of return orders, and that such orders are unconditionally enforced, it is not
surprising that the enforcement regime under the Brussels Ila Regulation is
referred to as ‘nuclear missile’.3* The Regulation and its provision on the enforce-
ment are based on the principle of mutual trust amongst EU Member States.3

8.4 Proceedings Before the European Court of Human
Rights

After the CJEU had rendered its decision and before the case reached the
European Court of Human Rights (ECHR), a number of proceedings were insti-
tuted and the legal battle in two jurisdictions continued. Only those which are rele-
vant for the analysis in the present contribution, are here briefly outlined. Most
importantly, in its judgment of 23 November 2011 the Venice Youth Court with-
drew the decision on the custody of Ms. Povse taken in May 2008 and awarded a
sole custody to Mr Alpago. In the same decision, the Venice Youth Court ordered
the return of the child to the father in Italy to reside with him. It also ordered
social services to see that contact with the mother was maintained. It should be
noted that Ms Povse submitted no appeal against this judgment. This decision
replaced the judgment of 10 July 2009 in which the return order initially had been
issued.® Soon thereafter on 19 March 2012 Mr. Alpago notified the Leoben
District Court of the 23 November judgment and submitted a certificate of
enforceability under Article 42 of the Brussels IIa Regulation.

Leoben Court dismissed the request due to a failure to submit the evidence
that the accommodation for the mother in Italy had been arranged. On appeal,
the Regional Court ordered the enforcement, holding that the custody decision of
the Judenburg District Court of 8 March 2010 could not prevent the enforcement
of the judgment of 23 November 2011. When deciding upon a request in cassa-
tion, the Austrian Supreme Court rejected the appeal holding that the allegation of

32Gee also, Beaumont 2008, p. 93.

BCIEU judgment of 22 December 2010, C-491/10 PPU (Joseba Andoni Aguirre Zarraga v.
Simone Pelz), holding, inter alia, that the allegation of violation of fundamental rights was not to
prevent the free circulation of judgments under the Brussels Ila Regulation.

3Muir Watt on Abolition of Exequatur and Human Rights, p. 6. http://conflictoflaws.net.
Accessed 13 July 2015.

3CJEU Povse-judgment, para 40.

360n the basis of the decision rendered in May 2008, the child lawfully stayed in Austria for
more than a year.
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violating Article 8 was not relevant in the proceedings before the Austrian courts,
but that it had to be raised before competent Italian courts.

Enforcement proceedings commenced on 4 October 2012 before the Wiener
Neustadt District Court. It was suggested that the parents would reach a compro-
mise in order to avoid child’s traumatisation by an enforcement of return order by
coercive measures. Ms Povse suggested the enforcement to be taken in accord-
ance with Austrian law so as to allow courts to refrain from the enforcement
if the child’s interest were at risk, and to order the father to come to Austria to
strengthen his relationship with the child. On 20 May 2013 the Wiener Neustadt
District Court ordered Ms. Povse to hand over the child to her father by 7 July
2013, otherwise coercive measures would apply. It referred to the Supreme Court
judgment and reiterated that it was for the Italian courts to examine any question
relating to the child’s well-being.

In Italy, criminal proceedings were instigated against Ms. Povse for removal of
a minor and failure to comply with court orders. It is not entirely clear whether or
not the legal aid would be available to Ms. Povse in the proceedings in Italy.

8.4.1 Complaint Submitted to the European Court
of Human Rights

The applicants—the mother and the child—submitted complaint to the European
Court of Human Rights that the Austrian courts had violated their right to respect
for private and family life under Article 8 of the ECHR by ordering the enforce-
ment of the Italian courts’ return order. Article 8 of the Convention reads as
follows:

1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.

They maintained that the Austrian courts limited themselves to ordering the
enforcement of Italian return order and thus failed to examine their argument that
the return would constitute a serious danger for child’s well-being. In particular,
the child could not communicate with the father, had not seen him for 4 years and
she would not be able to accompany the child due to criminal proceedings against
her in Italy. The applicants acknowledged that the decisions were in line with
the position of the CJEU, yet violated Article 8 for not examining the arguments
against the enforcement. Thus, the application to the ECHR invokes the questions
of whether a EU Member State granting the enforcement under the Regulation
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Brussels Ila, can be held accountable for any violation of fundamental rights
granted under the European Convention of Human Rights, and, if so, whether the
Austrian court’s decision on the enforcement of the return order violates the appli-
cant’s right to respect for their family life.

8.4.2 The Judgment of the European Court of Human
Rights

When deciding upon the application on the alleged violation of the Convention by
Austria, the ECtHR posed the following questions

Was there an interference with the right to respect for family life?
Was the interference in accordance with the law?

Did the interference have a legitimate aim?

Was the interference necessary?3’

The Court decided that there was an interference with the right to respect for fam-
ily life, i.e. the decisions of Austrian courts ordering the enforcement interfered
with the applicant’s right to respect for their family life. Such interference violates
Article 8 of the Convention, unless it is ‘in accordance with the law, pursues legiti-
mate aims’ and is ‘necessary in a democratic society’ to achieve that aim.3® The
interference was in accordance with the law. The enforcement of the return orders
was based on Article 42 of the Regulation Brussels Ila which is directly applicable
in Austria®® The interference did have a legitimate aim which is reuniting the child
with the father. Compliance with EU law by a Contracting Party constitutes a
legitimate general-interest objective.*’

In addressing the last question whether the interference is necessary, the Court
applied the Bosphorus-test.*! It held that ‘[...] the presumption of Convention
compliance will apply provided that the Austrian courts did no more than imple-
ment the legal obligations flowing from’ membership of the EU. In other words,
the presumption of compliance would apply if Austrian courts merely complied
with their obligation to apply the relevant provision of the Regulation Brussels Ila
as interpreted by the CJEU in the preliminary ruling.*? In such a case the ‘protec-

3TECtHR Povse-judgment, pp. 20 and 21.

3BECtHR Povse-judgment, paras 70-71.

FNdem., para 72.

4Ordem., para 73.

4TECtHR 30 June 2003, appl. no. 45036/98, Bosphorus Airways v. Ireland.

42Already in ECtHR 6 March 2013, appl. no. 12323/11, Michaud v. France, where a state had
transferred a part of their sovereignty to an international organisation, that state would be in com-
pliance with obligations under the Convention where the relevant organisation protects funda-
mental rights in manner ‘that it to say not identical but ‘comparable’ to that for which is pro-
tected by the Convention. Michaud-judgment, para 102.
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tion of fundamental rights afforded by the EU is in principle equivalent to that of
the Convention system’*> The Court examined further whether the international
organisation in question must protect fundamental rights to a degree equivalent to
the Convention. If so, a Member State is presumed to have acted in accordance
with the Convention. In the case at hand, the court of the Member State had no
discretion than to order the enforcement of the return order. Otherwise the pre-
sumption does not apply. Additionally, there are no circumstances justifying that
the presumption is rebutted, which would be if it is proven that the protection of
Convention right was ‘manifestly deficient’.

Whilst applying the Bosphorus-test in the case at hand the reasoning of the
ECtHR can be summarised as follows:

e European Union protects fundamental rights to an equivalent degree and
accordingly the presumption of compliance applies.**

e The EU legislative act in question—Regulation Brussels Ila—protects funda-
mental rights, considering the standards to be complied with by the court order-
ing the return of child and the fact that Austrian Supreme Court made use of
most important control mechanism provided for in the European Union by
requesting a preliminary ruling of the CJEU.%

e The Austrian courts had no discretion in ordering the enforcement, as the
Regulation Brussels Ila introduces strict division of authority between the court
of origin and the court of enforcement. Referring to its judgment in Sneersone
and Kampanella v. Italy,*® the Court concludes that any objection to the judg-
ment should have been raised before the Italian courts as the court of the coun-
try of origin. It is open to the applicants to rely on their Convention rights
before the Italian courts.

The applications failed to appeal against the return order and the question of any
changed circumstances for a review of that order can still be raised before the
Italian courts. Therefore, by enforcing the return order without any scrutiny of its
merits the Austrian courts did not deprive the applicants of the protection of their
rights under the Convention.

8.4.3 Criticism to the ECtHR Judgment

The Povse-saga is the result of the existing complicated system of legal regulation
on international child abduction in the European Union. It is not surprising that the

ldem., para 77.

“bid., as determined in Michaud v. France, above n. 43.

ldem., paras 80-81.

4ECtHR of 12 July 2011, appl. no. 14737/09 (Sneersone and Kampanella v. Iraly).
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judgments in the case at hand have attracted much attention and have been heavily
criticised.

In particular, the appropriateness of applying the Bosphorus-presumption by
the ECtHR may be questioned. It is true that both European legal orders—the EU
Charter of Fundamental Rights and the ECHR—do incorporate and reflect compa-
rable standards as far as the rights of the child are concerned. Yet, ‘they may not
share a methodology in the assessment of the existence of a violation, nor give
exactly the same weight to the various factors which weigh into the process’.*’
The accession of the European Union to the ECHR would diminish the relevance
of the Bosphorus-presumption. However, in the light of Opinion 2/3 delivered on
18 December 2014, the CJEU ‘blocked the path of the EU to the European
Convention on Human Rights’.#°

On the first appearance the ruling in Povse might seem as if the Court applied
standards that somewhat deviate from principles in child abduction cases estab-
lished in its earlier judgments outside the context of the Regulation Brussels Ila.
These principles are summarised in Sneersone and Kampanella v. Italy® as
follows:

e In this area the decisive issue is whether there is a fair balance between the
competing interests at stake—those of the child, of the two parents, and of pub-
lic order>! Thereby the child’s best interests must be the primary
consideration.?

e ‘The child’s interests’ are primarily considered to be in having his or her ties
with his or her family maintained.’> When assessing what is the best interests of
the child a variety of individual circumstances will be considered, in particular
his age and level of maturity, the presence or absence of his parents and his
environment and experiences.

e Return of the child cannot be ordered automatically or mechanically when the
Hague Convention is applicable.

Especially the part of the decision in the Povse-judgment ruling that no control on
the merit of the return order by Austrian courts did not violate the applicants’

4TMuir Watt 2013, p. 5. For a more extensive criticism on the application of Bosphorus-test, see
Requejo 2013, pp. 6-8.

48Opinion 2/3 delivered on 18 December 2014, ECHR, EU:C:2014:2454.

4%Editorial Comments 2015. For the comments on the Opinion, see also, Peers 2015, pp.
213-222.

SOECtHR of 12 July 2011, appl. no. 14737/09 (Sneersone and Kampanella v. Italy).

S1See ECtHR judgment of 6 December 2007, appl. no. 39388/05 (Maumousseau and Washington
v. France), para 62.

S2ECtHR judgment of 19 September 2000, appl. no. 40031/98 (Case of Gnahoré v. France).

S3ECtHR no. 25735/94, § 50, ECHR 2000-VIII (Elsholz v. Germany [GC]); ECtHR 4 April
2006, no. 8153/04, para (Marsdlek v. the Czech Republic).
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fundamental rights under the Convention, might appear as deviating from the
above-mentioned standards. That is particularly true for the holding that a child’s
return cannot be ordered automatically or mechanically when the Hague
Convention is applicable. Those not very well versed in the complex system of
international child abduction in the European Union, may perceive it as inconsist-
ency in the rulings of the ECtHR when this part of the decision in the Povse-case
is compared to the rulings in earlier relevant case law>* and upheld in post-Povse
rulings.> Especially by those whose rights are meant to be protected, this may be
viewed as an inconsistency in applying the relevant standards. Yet, it should be
emphasised that there is no departure from the earlier established criteria. The
ECtHR did not alter the position that the return orders should not be issued auto-
matically. It merely confirmed that the examination of the relevant criteria must be
done before the court in the country or origin and not before the enforcement
court. A different ruling is hardly conceivable in the context of the legal frame-
work under the Regulation Brussels Ila.

It may be concluded that in the case at hand the major criticism in both the
ECJ and ECrHR judgments does not lie with the legal reasoning or application
and interpretation of relevant legal sources. Instead the existing legal framework
under the Brussels Ila Regulation provided under Articles 11(8) and 42 is a real
source of problem. It unnecessarily complicates the application of the 1980 Hague
Convention and substantially deviates from the procedure provided therein. Most
importantly, it is indeed doubtful that the system of automatic and unconditional
enforcement of return orders under Article 42 adequately protects the best interest
of the child.

8.4.4 Abolition of Exequatur in EU PIL

The judgments in Povse-case not only illustrate how inappropriate and counter-
productive the setting under Articles 11(8) and 42 within the legal framework of
the Brussels ITa Regulation are but also raise questions relevant for the discussion
on the regime of the enforcement of judgments within the European Union.>®

S4ECtHR judgment of 12 July 2011, appl. no. 14737/09 (Sneersone and Kampanella v. Italy).
%See e.g., ECrHR judgment of 26 November 2013, appl. no. 27853/09 (X v. Latvia), where the
ECtHR in circumstances comparable to the Povse-case reasoned that the return orders were not
to be issued when the best interest of the child is at stake.

36See e.g., the debate on abolishing the exequatur when the Regulation Brussels I was discussed:
Dickinson 2010, pp. 247-309; Cuniberti and Rueda 2011, pp. 286-316; Nielsen 2013, pp.
503-528.
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No uniform approach in regulating free circulation of decisions is maintained in
EU PIL instruments. Thus, there are those which require the exequatur’’ and those
where no declaration of enforceability in the country of the enforcement is needed.
Whereas the enforcement regime under the Regulations where the exequatur has
been retained is rather comparable, there is no uniform system of enforcement
under the regulations where the exequatur has been abolished. Thus, under the
recently revised Regulation Brussels Ibis,’® no exequatur is required, but a party
against whom the enforcement is sought still has the right to oppose the enforce-
ment on certain grounds. Under the Insolvency Regulation,>® no special procedure
is required, but public policy exception is may be invoked in the Member State of
the enforcement. In a number of Regulations, no exequatur is required, but the
enforcement may be refused if there is an earlier irreconcilable judgment.®
Finally, virtually unconditional enforcement of the return orders under the
Regulation Brussels IIa has already been addressed.

In general, such diversity of approaches in regulating circulation of judgment
within the EU can result in differences in the level of protection of ‘procedural
position” granted to certain ‘weak parties’.%! The line of reasoning in maintaining
various approaches in that respect on the EU level is not always easily discernible.
In any case, a more consistent and coherent approach in carrying out underlying

5TCouncil Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and commercial matters, OJ 2001 L 12 (all Member
States, including Denmark),Council Regulation (EC) No. 2201/2003 of 27 November 2003
concerning jurisdiction and recognition and enforcement of judgements in matrimonial matters
and the matters of parental responsibility, repealing Regulation (EC) No. 1347/2000, OJ 2003 L
338 (divorce and parental responsibility, except decisions concerning return of child orders and
decisions in the right of access/contacts) and Regulation (EU) No. 650/2012 of the European
Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic instruments in matters of
succession and on the creation of a European Certificate of Succession, OJ 2012 L 201 (Denmark
and the United Kingdom are not bound by it).

38Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12
December 2012 on Jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters (recast), OJ L 351, as amended by Regulation No. 542/2014 applicable as of
10 January 2015.

3Council Regulation (EC) No. 1346/2000 of 29 May 2000 on insolvency proceedings.

60Regulation (EC) No. 805/2004 of the European Parliament and of the Council of 21 April
2004 creating a European Enforcement Order for uncontested claims Official Journal L 143,
30.04.2004 P. 0015-0039; Regulation (EC) No. 861/2007 of the European Parliament and of
the Council of 11 July 2007 establishing a European Small Claims Procedure; Regulation (EC)
No. 1896/2006 of the European Parliament and of the Council of 12 December 2006 creating
an European order for payment procedure OJ L 399, 30.12.2006, pp. 1-32; Council Regulation
(EC) No. 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforce-
ment of decisions and cooperation in matters relating to maintenance obligations for judgments
rendered in those Member States that have ratified the 2007 Hague Protocol.

610n the diversity of regimes of enforcement, as well as unclear line of reasoning in protecting

interests of ‘weak’ parties and inconsistency among various PIL EU instruments , see Lazi¢ 2014,
pp. 115-116.
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policies and aims in the EU PIL legal instruments should be achieved when draft-
ing new and revising the existing legislation. A certain degree of control is
retained in all private international legal instruments on the EU level, the frame-
work set out in the provisions of Articles 11(8) and 42 of the Regulation Brussels
IIa being the only exception. The Report from the Commission of 15 April 201492
illustrates that the possibility to revise the Regulation Brussels ITa has been con-
sidered. Within that context, the questions submitted for public consultation
include issues such as should all judgments concerning parental responsibility cir-
culate freely without exequatur including judgments on placement of a child in
institutional care or a foster family and should there some means of control in the
enforcement state be maintained.®> If a proposal for revising the Regulation
Brussels IIa would be offered, it is to be hoped that the EU legislator will use that
opportunity to remedy the unsatisfactory existing framework on unconditional
enforcement of return orders. In addition to that any decision on abolishing exe-
quatur for some or all decisions concerning parental responsibility should be pre-
cede by careful examination of its possible effects. And if an approach to abolish
exequatur would be followed, a certain degree of control at the enforcement stage
should be provided.

8.5 Conclusions

There are no winners in cases such as Povse. Circumstances surrounding the judg-
ments in the case at hand merely illustrate how the system of justice sometimes
can work against those whose rights are intended to be protected. Protracted pro-
ceedings and endless litigations in different jurisdictions with uncertainty and
distress for all actors run against protecting fundamental rights. The EU legisla-
tors attach great importance to the access to justice, credibility and trustworthi-
ness of the system of justice. It is often emphasised that one of the core values
in the European Union and the rule of law, is a system where justice is not only
done, but also is seen to be done. Factual and legal circumstances surrounding
Povse-judgments certainly do not meet the standard. This especially holds true
for the legislative framework concerning orders for return of the child under the
Regulation Brussels Ila.

%2The Report from the Commission to the European Parliament, The Council and the European
Economic and Social Committee on the Application of Council Regulation (EC) No. 2201/2003
of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments
in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No.
1347/2000 (Brussels, 15.4.2014 COM(2014) 225 final).

63See also, the questionnaire thereto attached for the purposes of public consultations in ques-
tions no. 20 (relating to abolishing exequatur in the enforcement of judgments on placement of
a child in institutional care or a foster family) and 21 (concerning maintaining certain main safe-
guards such as public policy, proper service of documents, right of parties (the child) to be heard,
irreconcilable judgments).
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The framework on the direct enforcement of return orders within the
Regulation is obviously well intended. The underlying purpose is enhancing the
effectiveness of the 1980 Hague Child Abduction Convention and the issuance of
the return orders so as to adequately protect the right of the child to have the ties
with the family maintained. Yet it has failed to meet that aim. In contrast to that,
it does not necessarily ensure an adequate protection of the best interest of child.
In addition to that, it implies two-fold or parallel applications of the 1980 Hague
Convention, one amongst the EU Member States and the other for non-EU mem-
bers. Thereby it creates a rather complicated system of regulating international
child abduction as it is clearly illustrated in the Povse-case. Such a system of legal
regulation may create an appearance of inconsistency in administration of justice
especially from the point of view of the ‘users’, i.e., those whose fundamental
rights are meant to be protected. Therefore, it is hoped that at the occasion of a
possible future revision of the Regulation the European legislator will do away
with the current legal framework under Articles 11(8) and 42.

Within the discussion on further abolition of exequatur in the legal EU PIL
instruments, the approach of ‘direct enforcement’ with no control in a Member
State of the enforcement should generally be avoided. Regarding possible aboli-
tion of exequatur for decision on the custody of the child certain minimum stand-
ards of compliance with basic notions of morality and justice pertaining to public
policy should be able to be examined at the enforcement stage.
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