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Equality of arms within the EU?

In order to develop an Area of Freedom, Security and Justice, the European

Union is adopting measures to enhance international cooperation in criminal

matters among the police and judicial authorities of its Member States. The

adopted instruments concerning evidentiary matters, such as the gathering of

evidence in another EU Member State, seem to serve the main purpose of

assisting the authorities in investigating and prosecuting (cross-border) crime.

This raises the question to what extent the defence is also given the possibility

to gather information and materials in another EU Member State with the aim

of preparing and presenting its case at trial and, in particular, whether the

current (EU) legal framework on cross-border evidence gathering meets the

requirements of the principle of equality of arms.

This book addresses these questions by, first of all, discussing the application

of the principle of equality of arms, as enshrined in both Article 6 ECHR and

Article 47 CFR, in cross-border criminal cases. Secondly, it provides an

overview of the European treaties and legislation on cross-border evidence

gathering to explain to what extent they give opportunities to the defence to

request the assistance of foreign authorities in obtaining specific information

and materials in another EU Member State, and also to participate in the

execution of these requests.

In addition, in order to understand how the European treaties and legislation

on cross-border evidence gathering are applied by the EU Member States,

this book includes a comparative study of three national jurisdictions: the

Netherlands, England and Wales, and Italy. Furthermore, it analyses the

criminal justice system of the International Criminal Court, as a potential

source of inspiration for new EU legislation to strengthen the ability of the

defence to obtain evidence in another EU Member State.

This book is part of the so-called Pompe series, which contains publications

by staff members of the Willem Pompe Institute for Criminal Law and

Criminology in Utrecht, and by authors closely aligned to the school of

thought for which the Institute is known. One of its main characteristics has

always been the combination of legal and social-scientific approaches to

problems of criminal law. The central theme of the Institute’s research

programme is the protection and enforcement of fundamental rights in a

changing world. Within that programme, research focuses on the position of

vulnerable groups in relation to the state and on the significance of individual

human rights in an international context.
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Chapter 1

Introduction

1  The research topic

1.1  Setting the scene: the position of the defence in international cooperation

International cooperation in criminal matters is traditionally understood as a 
procedure through which States can assist each other in the investigation and 
the prosecution of criminal offences. It is regulated by public international law 
on the basis of the principle of mutual legal assistance: the sovereign States 
stipulate the conditions for their cooperation in treaties, agreeing on matters 
such as how a request should be made, which information should be shared, 
and on the basis of which grounds cooperation may be refused. As international 
cooperation is based on an agreement between States, the procedure can only 
be initiated and carried out by the authorities as the representatives of States. 
Conversely, individuals, such as the suspect or accused person, are not a party 
to agreements on international cooperation and can therefore not initiate this 
procedure.1 

International cooperation has been governed by public international law in 
Europe for a long period of time. The first multilateral treaties were adopted 
by the Council of Europe; this was followed by the European Union (EU) 
more recently. The EU has adopted some multilateral treaties on this topic, 
but it decided not long after its creation to enhance the traditional system of 
international cooperation by adopting a new system of measures under EU law. 
The choice to regulate international cooperation at the EU level is consistent 
with the objective of developing an Area of Freedom, Security and Justice 
(AFSJ).2 This does not mean that the EU wants to create one single legal order; 
instead, the aim is to develop an area with common policies on matters such as 
asylum and immigration or police and judicial cooperation, in addition to the 
policies already developed in the context of, for example, the internal market. 
In this manner freedom of movement of persons is promoted, and at the same 

1 AH Klip, European Criminal Law: An Integrative Approach (3rd edn, Intersentia 2016) 467.
2 Art 3 (2) Treaty on European Union (Consolidated version) [2016] OJ C 202/01 (TEU); Artt 

67-69 Treaty on the Functioning of the European Union (Consolidated version) [2016] OJ C 
202/01 (TFEU).
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time measures are in place with the purpose of ensuring that the abolition of the 
internal borders does not affect the level of security within the EU.

In the borderless territory of the EU not only can persons and goods move 
freely from one Member State to another, but also suspects, accused persons, 
victims, and evidence.3 Whilst they can travel freely, however, the investigating 
and prosecuting authorities (still) need to stop at the borders. They can only 
enforce national criminal laws within their own jurisdictions, as they need 
to respect the other Member States’ sovereignty.4 Collaboration between 
the authorities of the Member States is therefore of high importance in the 
investigation and prosecution of so-called cross-border or transnational crimes 
which, for example, take place on the territory of several Member States.5 For 
this reason, the EU intends to make international cooperation more efficient, by 
simplifying the procedure for requesting the assistance of foreign authorities, 
and also more effective, by setting up European information systems and 
enabling the establishment of joint investigation teams.6 Most of the new 
measures for international cooperation are no longer based on the principle of 
mutual legal assistance, but on the principle of mutual recognition of judicial 
decisions and judgments within the EU.7

With regard to the development of the AFSJ, the focus of the EU is not only 
on enhancing the powers of the investigating and prosecuting authorities of its 
Member States: especially since the entry into force of the Treaty of Lisbon, the 
EU also aims to protect the fundamental rights of the defence, so as to enhance 
the mutual trust in each other’s criminal justice systems among the EU Member 
States.8 To this end, the EU has adopted legislation to guarantee a minimum 

3 V Mitsilegas, ‘The Limits of Mutual Trust in Europe’s Area of Freedom, Security and 
Justice: From Automatic Inter-State Cooperation to the Slow Emergence of the Individual’ 
(2012) 31 Yearbook of European Law 319.

4 N Boister, ‘The concept and nature of transnational criminal law’ in N Boister and RJ Currie 
(eds), Handbook of Transnational Criminal Law (Routledge 2014) 1.

5 Art 3 UN Convention against Transnational Organized Crime (adopted 15 November 2000, 
entered 29 September 2003) 2225 UNTS 209 states that ‘an offence is transnational in 
nature if (a) it is committed in more than one State; (b) it is committed in one State but a 
substantial part of its preparation, planning direction or control takes place in another State; 
(c) it is committed in one State but involves an organised criminal group that enganges 
in criminal activities in more than one State; or (d) it is committed in one State but has 
substantial effects in another State’. See in relation to the definition of transnational crimes 
and criminal law also the discussion in N Boister, ‘‘Transnational Criminal Law’?’ (2003) 
14 European Journal of International Law 953-976.

6 Council Framework Decision 2002/465/JHA of 13 June 2002 on joint investigation teams 
[2002] OJ L 162/1.

7 Presidency Conclusions of the Tampere European Council 15 and 16 October 1999 (the 
Tampere Milestones) para 33. See also the Hague Programme: strengthening freedom, 
security and justice in the European Union of 13 December 2004 (the Hague Programme) 
29, and the Stockholm Programme: an open and secure Europe serving and protecting 
citizens of 4 May 2010 (the Stockholm Programme) 11.

8 V Mitsilegas, ‘The Symbiotic Relation between Mutual Trust and Fundamental Rights in 
Europe’s Area of Criminal Justice’ (2015) 6 New Journal of European Criminal Law 476.
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standard of protection of specific defence rights within the EU Member States 
– and thus within the AFSJ –, and also mutual recognition instruments which 
serve the interests of the suspect or accused person.9 One thing, however, has 
not changed within the EU: the procedure of international cooperation can still 
only be initiated by the authorities of the Member States. Although in some 
cases the defence may participate in the execution of a request for international 
cooperation, in general the suspect or the accused person is not an official party 
in this procedure. 

This position of the defence has been questioned, both in the legal doctrine 
and in practice. After all, some measures of international cooperation can be 
as useful for the defence as they can be for the authorities with regard to the 
preparation of a case. For example, the defence may need certain information 
or material available in another EU Member State, in order to submit it as 
evidence and to use it as the basis of ‘alternative assumptions’ to the case of the 
prosecution.10 This is especially possible in criminal justice systems in which 
the defence has its own responsibility in collecting and adducing exculpatory 
evidence. The defence could therefore need access to databases for information, 
or it might want to carry out an investigation with the purpose of obtaining 
possible exculpatory evidence.11 Because of the manner in which international 
cooperation is organised, the defence has to depend on the collaboration of the 
domestic authorities to make a request for international cooperation in order to 
have this material or information obtained.12 

In this context a reference is often made to the principle of equality of arms. 
It is argued that the position of the defence in the procedure of international 

9 An example is the European Supervision Order of Council Framework Decision 2009/829/
JHA of 23 October 2009 on the application, between Member States of the European Union, 
of the principle of mutual recognition on decisions on supervision measures as an alternative 
to provisional detention [2009] OJ L 294/20.

10 S Ruggeri, ‘Horizontal cooperation, obtaining evidence overseas and the respect for 
fundamental rights in the EU. From the European Commissions’ proposals to the proposal 
for a directive on a European Investigation Order: Towards a single tool of evidence 
gathering in the EU?’ in S Ruggeri (ed), Transnational Inquiries and the Protection of 
Fundamental Rights in Criminal Proceedings (Springer-Verlag 2013) 305; J Boksem, Met 
raad en daad: Gedachten over de positie van de verdediger in strafzaken (Kluwer 2007) 
5; S Allegrezza, ‘Critical remarks on the Green paper on Obtaining Evidence in Criminal 
Matters from one Member State to another and Securing its Admissibility’ (2010) 9 Zeit-
schrift für Internationale Strafrechtsdogmatik 576.

11 C Murray and L Harris, Mutual Assistance in Criminal Matters (Sweet & Maxwell 2000) 2.
12 AH Klip, European Criminal Law: An Integrative Approach (2nd edn, Intersentia 2012) 

420. Wladimiroff, for example, explains how in his investigations for a case before the ICTY 
the authorities of Germany and France refused to assist him directly in locating specific 
witnesses or obtaining specific documents, in M Wladimiroff, ‘Cooperation on Criminal 
Matters: a Defence Lawyer’s Perspective’ in R Yepes-Enríquez and L Tabassi (eds), Treaty 
Enforcement and International Cooperation in Criminal Matters – With Special Reference 
to the Chemical Weapons Convention (TMC Asser Press 2002) 248.
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cooperation ‘falls short of creating equality of arms with the public prosecutor’.13 
Similarly, it is argued that on the basis of the principle of equality of arms ‘the 
prosecution and the accused should be given the same opportunity to trigger 
the mechanism of international cooperation’.14 Furthermore, it is questioned 
whether the fact that ‘the European central services are not available to the 
defence jeopardises ‘the right to a fair trial or, more specifically, the principle 
of equality of arms’.15

Taking this criticism into consideration together with the EU’s objective 
of developing an AFSJ, in which there should be both enhanced international 
cooperation and protection of fundamental rights, this research aims to study 
whether cross-border evidence gathering within the EU, and in particular the 
position of the defence in this process, should be changed in the light of the 
principle of equality of arms. The focus is especially on the ability of the defence 
to obtain or to have obtained evidence through international cooperation with 
the purpose of preparing a case for trial in the pre-trial phase of the criminal 
procedure.  

1.2  The principle of equality of arms

The argument that equality of arms is not guaranteed sufficiently in the 
procedure of international cooperation is often not elaborated in further detail; 
it fails to explain which requirements of the principle of equality of arms have 
not been met in this procedure that focuses only on the cooperation between 
authorities. This raises the question as to what extent does the principle of 
equality of arms require a change in the position of the defence in the procedure 
of cross-border investigations within the AFSJ.

The principle of equality of arms finds its roots in the principle of audi et 
alteram partem, meaning ‘hear also the other side’.16 Generally speaking, the 
principle of equality of arms provides that all parties must be afforded equal 
opportunities in presenting their arguments in order to ensure a fair outcome of 
the case.17 The principle of equality of arms is not a right as such.18 As a principle 
enshrined in the right to a fair trial, it gives guidance in the application of rights 

13 A Mangiaracina, ‘A New and Controversial Scenario in the Gathering of Evidence at the 
European Level: the Proposal for a Directive on the European Investigation Order’ (2014) 
10 Utrecht Law Review 123. 

14 Fair Trials International, Response to the adopted European Investigation Order Directive 
(2014) 1; ECBA, Statement on the Member State initiative regarding the European Investi-
gation Order in Criminal Matters 9145/10 (2010) recital V.1.i.

15 S Gless, ‘Transnational Cooperation in Criminal Matters and the Guarantee of a Fair Trial: 
Approaches to a General Principle’ (2013) 9 Utrecht Law Review 100.

16 M Federova, The Principle of Equality of Arms in International Criminal Proceedings 
(Inter  sentia 2012) 1.

17 See also SJ Summers, Fair Trials: The European Criminal Procedural Tradition and the 
European Court of Human Rights (Hart Publishing 2007) 104. 

18 S Trechsel, Human Rights in Criminal Proceedings (Oxford University Press 2005) 97.
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and in the organisation of proceedings. It does not aim to ensure ‘absolute 
equality’, as some inherent differences between parties cannot be overcome: 
especially in criminal proceedings, the accused person as an individual faces 
the authorities as the representatives of the State.19 For this reason the accused 
person often has, for example, fewer resources and facilities to prepare a case 
than the investigating and prosecuting authorities. Notwithstanding these 
structural differences, the aim of the principle of equality of arms is to give 
equal procedural opportunities to present a case and therefore to ensure a 
‘procedural equality’ between the parties.

The defence can adopt two general approaches to presenting a case. First 
of all, it could adopt a reactive approach by commenting on the arguments 
and evidence of the prosecution. Secondly, the defence could adopt an active 
approach, adducing its own evidence independently from the investigating or 
prosecuting authorities. In order to adopt either approach, the defence should 
have the necessary procedural opportunities to do so. In the preparation of 
its case, depending on the approach, the defence may be autonomous in its 
activities or it could depend on the cooperation of the authorities.

Within the EU, two sources lay down the principle of equality of arms: the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms (ECHR) of the Council of Europe and the Charter of Fundamental 
Rights (CFR) of the EU. Chapter 2 studies these two sources in order to 
understand which specific requirements can be deduced from the principle of 
equality of arms, in relation to the opportunities which should be given to the 
defence to prepare and to present a case, and what this means for the defence’s 
position in the procedure of cross-border investigations. This analysis will also 
explain how the ECHR and the CFR are applied to international cooperation 
and examine whether there is an autonomous meaning for the concept of 
equality of arms within the EU.

1.3  The organisation of cross-border evidence gathering within the EU

After having established the requirements of the principle of equality of arms 
as to the position of the defence in cross-border investigations, the subsequent 
question is whether and, if so, to what extent the applicable European legislation 
on this procedure lays down procedural opportunities for the defence. The 
defence may not be able to request assistance directly from foreign authorities, 
but the European legislation could still determine how the defence may apply 
to the domestic authorities to send a letter of request, or when it may be present 
during the execution of a request, or how it could participate.

The European legislation on evidentiary matters forms a rather colourful 
patchwork. Both the Council of Europe and the EU have adopted several 

19 C Buisman, ‘Defence and Fair Trial’ in R Haveman, O Kavran and J Nicholls (eds), Supra-
national Criminal Law: A System Sui Generis (Intersentia 2003) 218-219.
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treaties and other legislation to regulate the process of obtaining, freezing, 
or confiscating information and/or materials in another Member State. This 
research focuses on the process of obtaining evidence in cross-border cases 
where criminal proceedings take place in one EU Member State and the 
defence in these proceedings wants to obtain – or have obtained – evidence in 
and/or with the assistance of another EU Member State and thus takes initiative 
in gathering evidence. In particular, the focus is on the pre-trial phase of the 
criminal procedure and on two types of investigations: witness examinations, 
and search and seizure. Witness examinations are discussed, because obtaining 
witness’ statements is a common defence investigation and the ECHR sets forth 
explicitly the right of the defence to examine or have a witness examined.20 
Search and seizure has been chosen to include a measure which is coercive in 
nature. 

When focusing on these two specific types of investigations, it is necessary 
to analyse three specific legal instruments: the European Convention on 
Mutual Assistance in Criminal Matters of 20 April 1959 of the Council of 
Europe, the Convention of 29 May 2000 on Mutual Assistance in Criminal 
Matters between the Member States of the EU, and the Directive 2014/41/EU 
of the European Parliament and of the Council of 3 April 2014 regarding the 
European Investigation Order in criminal matters. Currently, the two mutual 
legal assistance conventions still apply, because the EU Member States are in 
the process of implementing the Directive on the European Investigation Order 
(EIO).21  

Chapter 3 discusses the position of the defence in cross-border investi-
gations in detail by analysing the applicable European legislation and also by 
examining to what extent the EU bodies and networks set up for the facilitation 
of international cooperation could assist the defence in its cross-border activities 
to prepare its case.

1.4  A comparative analysis of national jurisdictions

The European legislation on international cooperation only lays down the 
framework for cross-border investigations. This procedure is regulated in 
further detail by national law. For this reason, in order to have a complete 
understanding as to how cross-border evidence gathering is organised within 
the EU, it is necessary to study also how the different national jurisdictions 
within the EU regulate this procedure. This analysis will give insight as to 

20 Art 6 (3) (d) European Convention for the Protection of Human Rights and Fundamental 
Freedoms (adopted 4 November 1950, entered into force 3 September 1953) ETS No 5 
(ECHR).

21 The deadline for the implementation of the Directive 2014/41/EU of the European 
Parliament and of the Council of 3 April 2014 regarding the European Investigation Order 
in criminal matters [2014] OJ L 130/01is 22 May 2017.
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which opportunities are given by national law to the defence in relation to 
cross-border evidence gathering and, taking the criticism about the position 
of the defence in international cooperation into consideration, whether there 
are any specific challenges faced by the defence which need to be addressed 
on a European level in the framework of the creation of an AFSJ. Similarly, a 
national jurisdiction could also provide inspiration for a possible EU solution.

The manner in which the defence may prepare and present its case, including 
the collection of relevant information, and thus how the concept of equality 
of arms is applied seems to be connected to the nature of the criminal justice 
system: to what extent does it follow the adversarial or the inquisitorial model? 
It is therefore relevant, when examining the procedural opportunities given 
by national law to the defence in relation to cross-border investigations, to 
study national jurisdictions which represent different approaches to criminal 
justice. First of all, though, it is necessary to clarify the difference between an 
adversarial and an inquisitorial criminal justice system.

1.4.1  The adversarial and the inquisitorial models
The concepts of inquisitorial and adversarial systems are commonly used to 
describe the differences between the criminal justice systems with a Roman-
Germanic tradition on the one hand and the criminal justice systems with an 
Anglo-Saxon tradition on the other.22 They are theoretical models or ideal-types, 
as in practice no criminal justice system reflects one concept in its entirety. 
Criminal justice systems may be predominantly inquisitorial or adversarial in 
nature, but will always contain some elements which are more typical of the 
other model.

Following the theory developed by Damaška, the difference between the 
inquisitorial and the adversarial models is generally speaking determined 
by the ‘traditional role of the government in managing affairs of society’.23 
In a State adopting a ‘hands on’ approach to the government of society, the 
criminal procedure tends to take the shape of an official inquiry led by the 
State’s representatives.24 This type of procedure therefore is often referred 
to as ‘inquisitorial’. Conversely, where the involvement of the State in the 
government of society is more limited, the criminal procedure tends to be a 
process aiming to solve a conflict between two adversaries.25 For this reason, 
this type of procedure therefore is often described as ‘adversarial’. 

The characteristics of an inquisitorial model are follows. Because the 
procedure is set up as an official inquiry by the State’s representatives, the 

22 MR Damaška, The Face of Justice and State Authority: A Comparative Approach to the 
Legal Process (Yale University 1986) 3; B Deffains and D Demougin, ‘The Inquisitorial and 
the Adversarial Procedure in a Criminal Court Setting’ (2008) 164 Journal of Institutional 
and Theoretical Economics 31.

23 MR Damaška, The Face of Justice and State Authority (n 22) 90.
24 Ibid 3 and 88.
25 Ibid.
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investi gating and prosecuting authorities have a strong position in this system. 
The authorities are the only ones responsible for conducting an investigation 
with the purpose of establishing the ‘substantive’ truth.26 They are required to 
examine both incriminating and exculpatory circumstances. This requirement 
means that a high level of trust is placed in the objectivity of the authorities.27

The authorities which conduct the investigation in the pre-trial phase 
collect the gathered information and materials in a dossier.28 This dossier is 
subsequently handed over to the judge, who is in charge of the investigation 
at trial.29 The judge is expected to adopt an active approach.30 As described 
by Damaška, s/he is ‘obliged to expand the investigation and go beyond the 
material presented by the procedural participants whenever necessary to obtain 
the right result’.31 S/he may not remain ‘aloof and uninvolved’.32 For this 
reason, s/he may, for example, ask questions or order additional investigations.

The prosecuting authority is the dominus litis of the inquisitorial criminal 
procedure.33 S/he presents the accusations, based on the results of the investi-
gation in the pre-trial phase. The defendant, on the other hand, has a relatively 
limited role. During the pre-trial phase, the suspect is principally the object of 
the investigation and s/he mainly depends on the investigating authorities to 
carry out the truth-finding process.34 The defence therefore has often no power 
to conduct investigations. Before the trial phase commences the defence will 
be fully informed about the pre-trial investigation and at trial it may respond 
to the accusations of the prosecutor and comment on the results of the pre-trial 
investigation. This is important because the defendant is regarded as being an 
important source of information for the investigation by the authorities.35 One 
could say that his or her statement is another ‘piece in the puzzle’ that the 
authorities try to solve. 

26 Ibid 96; E Grande, ‘Dances of Criminal Justice: Thoughts on Systemic Differences and 
the Search for the Truth’ in J Jackson, M Langer and P Tillers (eds), Crime, Procedure and 
Evidence in a Comparative and Internatinal Context, Essays in honour of Professor Mirjan 
Damaška (Hart Publishing 2008) 146-147.

27 C Brants and AA Franken, ‘The protection of fundamental rights in criminal process: 
General report’ (2009) 5 Utrecht Law Review 22.

28 AS Goldstein, ‘Reflection on Two Models: Inquisitorial Themes in American Criminal 
Procedure’ (1974) 5 Stanford Law Review 1019. See also S Field and A West, ‘Dialogue 
and the Inquisitorial Tradition: French Defence Lawyers in the Pre-Trial Criminal Process’ 
(2003) 14 Criminal Law Forum 263.

29 MR Damaška, The Face of Justice and State Authority (n 22) 162. 
30 JR Spencer, ‘Adversarial vs inquisitorial systems: is there still such a difference?’ (2016) 20 

The International Journal of Human Rights 610.
31 MR Damaška, The Face of Justice and State Authority (n 22) 168.
32 Ibid 168-169.
33 Ibid 153.
34 A Ringnalda, ‘Inquisitorial or adversarial? The role of the Scottish prosecutor and special 

defences’ (2010) 6 Utrecht Law Review 120.
35 MR Damaška, The Face of Justice and State Authority (n 22) 165. See also JR Spencer, 

‘Adversarial vs inquisitorial systems’ (n 30) 610.
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With regard to the adversarial model, this type of criminal procedure is set up 
to resolve a conflict between two adversaries.36 In this process the impartiality 
of the authorities is considered impossible and a ‘procedural’ truth is established 
through a debate between these parties on the basis of the arguments and the 
evidence they adduce at trial.37 For this reason, it is important that both parties 
receive equal procedural opportunities to present their cases.38 Together they 
are the domini litis.39 

In the pre-trial phase, both parties prepare their case autonomously by 
gathering information and materials and selecting useful evidence for their 
arguments.40 At trial this evidence is tested by means of cross-examination, as 
this gives both parties the opportunity to discuss, examine and/or challenge the 
evidence.41 Pleadings by the defence have a different function in this system, 
as compared to the inquisitorial model: they serve the purpose of clarifying 
the boundaries of the dispute between the parties that needs to be resolved in 
court.42 What is alleged by the prosecutor, and what is exactly contested by the 
defence?43

Because of the active role of the parties in this type of procedure, the 
decision maker, such as a judge or jury, has a relatively passive role.44 They 
depend on the parties for information, and the judge does not conduct any 
investigation him- or herself. Before the trial, the judge and jury are unaware 
of the facts of the case in order for their opinion (and therefore their judgment) 
to be shaped by the party interaction at trial.45 

1.4.2  The selected national jurisdictions 
Three national jurisdictions have been chosen for the comparative analysis of 
national legislation on cross-border investigations. Each one of them represents 
a different type of criminal justice system.

36 E Grande, ‘Dances of Criminal Justice’ (n 26) 145.
37 A Ringnalda, ‘Inquisitorial or adversarial?’ (n 34) 121; E Grande, ‘Dances of Criminal Justice’ 

(n 26) 146-147.
38 J Spencer, ‘Criminal Procedure in England – A Summary of its Merits and Defects – The 

Outlines of the System’ in M Delmas-Marty (ed), The Criminal Process and Human Rights 
(Martinus Nijhoff Publishers 1995) 72; MR Damaška, The Face of Justice and State 
Authority (n 22) 103 and 107.

39 MR Damaška, The Face of Justice and State Authority (n 22) 94.
40 Ibid 104 and 122; M Cherif Bassiouni, ‘Human Rights in the Context of Criminal Justice: 

Identifying International Procedural Protections and Equivalent Protections in National 
Constitutions’ (1993) 3 Duke Journal of Comparative and International Law 278; S Field 
and A West, ‘Dialogue and the Inquisitorial Tradition’ (n 28) 263. 

41 MR Damaška, The Face of Justice and State Authority (n 22) 96.
42 Ibid 95.
43 Ibid 111.
44 JR Spencer, ‘Adversarial vs inquisitorial systems’ (n 30) 610.
45 MR Damaška, The Face of Justice and State Authority (n 22) 136.
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The first national jurisdiction is the Netherlands, which has been chosen to 
analyse how the defence in a mainly inquisitorial criminal justice system has 
the opportunity to conduct investigations and to obtain evidence in another 
EU Member State. The second jurisdiction is England and Wales. These two 
countries together form one of the three major legal jurisdictions in the United 
Kingdom (UK). Here it must be pointed out that the UK, and therefore England 
and Wales, is leaving the EU.46 For this reason, the analysis of this system 
reflects the current situation, as it is still uncertain what will change after the 
‘Brexit’. The English and Welsh criminal justice system is used as an example 
to understand how the defence in a mainly adversarial criminal justice system 
could obtain evidence abroad. Finally, the third jurisdiction is Italy. For a long 
period of time, the Italian criminal justice system was mainly inquisitorial in 
nature. Then, at the end of the 1980s, Italy changed its system in accordance 
with the adversarial model. As a result, the current Italian criminal procedure 
is mainly adversarial in nature, although it still has some strong inquisitorial 
elements.

Chapters 4, 5, and 6 will respectively analyse these three national criminal 
justice systems. They will explain in more detail to what extent the specific 
criminal justice system is inquisitorial or adversarial in nature. In addition, 
they will answer the questions as to how the principle of equality of arms is 
explained and applied in both domestic and cross-border cases, and which 
opportunities are given to the defence to obtain evidence accordingly. As 
has been explained, the aim is to understand whether in the selected national 
jurisdictions the defence faces particular challenges in the preparation of 
its case when evidence has to be obtained in another EU Member State and 
whether the national law could provide inspiration for an EU solution to these 
challenges. Consistently with the overall research approach, in these chapters 
the focus is also on witness examinations and search and seizure.

1.5  The International Criminal Court

In order to understand whether and, if so, how cross-border evidence gathering 
within the EU needs to be changed, criminal justice systems outside the EU 
framework could also provide insights as to how to organise this procedure. In 
this respect, the system of the International Criminal Court (ICC) might prove 
especially interesting. First of all, because of the absence of an enforcement 
system, the parties in this criminal procedure depend on the cooperation of 
States when investigating and prosecuting international crimes or preparing 

46 This follows from the referendum on 24 June 2016. See in this regard also the White Paper 
of the Department for Exiting the European Union, ‘The United Kingdom’s exit from, and 
new partnership with, the European Union’ of February 2017.
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a case for the defence.47 International cooperation is therefore essential for 
the functioning of the Court. Furthermore, when drafting the Rome Statute, 
the ‘best features’ of both the inquisitorial and the adversarial models were 
chosen to create the criminal justice system of this permanent international 
criminal tribunal.48 With this background, the ICC procedure could be a source 
of inspiration for the international cooperation system of the EU, as also the 
EU Member States have organised their criminal justice systems in different 
manners and the EU needs to respect their different legal traditions when 
developing the AFSJ. Therefore, Chapter 7 analyses how in the criminal justice 
system of the ICC the principle of equality of arms is explained and applied and 
which opportunities are given to the defence in relation to gathering evidence.

2  The research question

Chapter 8 compares the legislation and practice of the three selected national 
jurisdictions with the requirements which can be deduced from the principle 
of equality of arms in relation to the position of the defence in cross-border 
investigations. The first question is whether the current procedure of cross-
border evidence gathering meets the requirements of the principle of equality 
of arms. The second question is, if the defence faces particular challenges in the 
preparation of its case when evidence has to be obtained in another EU Member 
State, whether this requires a new approach to the concept of equality of arms 
in the AFSJ. Subsequently, Chapter 8 answers the main research question:

Is there a need, in the light of the principle of equality of arms, to strengthen 
the position of the defence in cross-border evidence gathering within the EU’s 
AFSJ, especially in relation to witness examinations and search and seizure?

The answer to this question is discussed, taking the criminal procedure of the 
ICC into consideration as a possible source of inspiration for changes within 
the EU.

3  The methodology

In order to understand how the principle of equality of arms could be explained, 
a detailed study of both the European Court of Human Rights (ECtHR) and the 
Court of Justice of the EU (CJEU) case-law has been conducted. In addition, 
literature has been consulted for the interpretation of that legislation and case-
law.

47 A Cassese, ‘On the Current Trends towards Criminal Prosecution and Punishment of Breaches 
of International Humanitarian Law’ (1998) 9 European Journal of International Law 13.

48 F Benedetti, K Bonneau and JL Washburn, Negotiating the International Criminal Court: 
New York to Rome 1994 – 1998 (Martinus Nijhoff Publishers 2014) 42.
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The study of the European system of international cooperation is mainly 
based on an analysis of the European legislation and literature. Interviews have 
been conducted to examine and understand the work of the EU bodies and 
networks, and to determine to what extent there is a practical need for an EU 
body for the defence.

In the analysis of the national and international jurisdictions, first of all, 
the legislative framework has been examined. Secondly, literature and case-
law has been used to understand the nature of a given system, to interpret the 
relevant legislation, and to find examples from practice. Thirdly, interviews 
with practitioners have been conducted in order to have a better understanding 
of how the law is applied in practice.



Chapter 2

The principle of equality of arms 
within the EU 

1  Introduction

The right to a fair trial comprises different rights and principles, including 
the principle of equality of arms.1 This principle requires that parties in, for 
example, civil or criminal proceedings are given equal procedural opportunities 
to present a case and therefore that ‘procedural equality’ between the parties is 
established in order to ensure a fair outcome of the case.2 In this research, the 
principle of equality of arms is used to assess whether the position of the defence 
in relation to cross-border evidence gathering needs to be changed. The aim of 
this chapter is therefore, first of all, to examine which requirements can be 
deduced from the principle of equality of arms as to the role of the defence with 
regard to cross-border evidence gathering. In this analysis particular attention 
is paid to witness examinations and search and seizure. Secondly, this chapter 
aims to understand whether there is a transnational or autonomous meaning of 
the principle of equality of arms within the EU or whether the application of 
this principle to (cross-border) evidence gathering differs per Member State. 
It also examines how such an autonomous meaning could be adopted. To this 
end, two European sources, which lay down the principle of equality of arms, 
are studied. The first source is the ECHR of the Council of Europe and the 
second one is the CFR of the EU.3 

The structure of this chapter is as follows. The first section examines the 
principle of equality of arms of the ECHR. It introduces the right to a fair 
trial as enshrined in Article 6 ECHR by explaining the structure and the scope 

1 For example, the cases of Rowe and Davis v UK App no 28901/95 (ECtHR, 16 February 
2000) para 60, and of Gorraiz Lizarraga and Others v Spain App no 62543/00 (ECtHR, 
27 April 2004) para 49. See also C Grabenwarter, European Convention on Human Rights 
(Verlag CH Beck oHG 2014) 134.

2 SJ Summers, Fair Trials: The European Criminal Procedural Tradition and the European 
Court of Human Rights (Hart Publishing 2007) 104. 

3 Art 6 (1) ECHR; Art 47 Charter of Fundamental Rights of the European Union [2016] OJ C 
202/02 (CFR). Other international sources for the principle of equality of arms are Art 14 (1) 
International Covenant on Civil and Political Rights (adopted 16 December 1966, entered 
into force 23 March 1976) 999 UNTS 171, and Art 8 (2) American Convention on Human 
Rights (adopted 22 November 1969, entered into force 18 July 1978) 1144 UNTS 123. 
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of this provision. The focus is specifically on its applicability to international 
cooperation and whether the ECtHR applies the ECHR differently in national 
and cross-border criminal proceedings.

Subsequently, it analyses how the ECtHR has defined the principle of 
equality of arms and how this Court explains specific rights in the light of this 
principle. The objective is to have a better understanding as to how the ECtHR 
establishes procedural equality. Therefore, the right to have adequate time and 
facilities to prepare a case and the right of access to a lawyer are scrutinised 
first, in order to understand to what extent the defence has a general right to 
conduct investigations to prepare a case.4 Secondly, the discussion focuses on 
the application of the principle of equality of arms to witness examinations 
and searches. It describes how the principle of equality of arms is applied in 
relation to the right to examine or to have examined witnesses,5 and also to 
what extent the ECtHR gives a role to the defence in conducting searches with 
the purpose of seizing evidence.

The second section of this chapter focuses on the CFR. First it introduces 
Article 47 CFR and its relation to Article 6 ECHR, which is important for 
the explanation of the concept of equality of arms under the CFR. It also 
explains the scope of Article 47 CFR and how this provision is applied to cases 
concerning international cooperation. Subsequently, it analyses how the CJEU 
has developed or dealt with the principle of equality of arms thus far. Although 
this analysis shows that the CJEU case-law does not give an answer (yet) to the 
question as to which opportunities should be given to the defence in relation 
to cross-border evidence gathering, this Court can play a potentially important 
role in the development of the principle of equality of arms in this procedure. 
For this reason, the third section examines how an autonomous concept of the 
principle of equality of arms could be developed by the CJEU, discussing the 
example of ne bis in idem as a principle which is applied transnationally within 
the EU.

2  The ECHR

2.1  The right to a fair trial in Article 6 ECHR

2.1.1  The structure of Article 6 ECHR
Article 6 ECHR sets forth the right to a fair trial in both civil and criminal 
proceedings. The first paragraph applies to both types of proceedings and 
enshrines the general notions and principles of the right to a fair trial. The second 
and third paragraphs lay down minimum rights which are only applicable to 
criminal cases. Article 6 (2) ECHR enshrines the presumption of innocence, 
and Article 6 (3) ECHR provides several minimum rights. The aim of Article 6 

4 Art 6 (3) (b) and (c) ECHR.
5 Art 6 (3) (d) ECHR.
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ECHR with regard to criminal proceedings is to ensure that the defendant can 
‘participate effectively in his criminal trial’.6

The relation between the first and the other two paragraphs of Article 6 ECHR 
becomes clear when the ECtHR determines whether one of the minimum rights 
has been violated. The Court explains in its case-law that the second and the 
third paragraph ‘represent specific applications of the general principle stated 
in paragraph 1 of Article 6 ECHR’ and that they are ‘constituent elements’ 
of the notion of a fair trial.7 Accordingly, these specific guarantees should be 
examined together with their ‘roots’:8 the right to a fair trial. For this reason, a 
violation of, for example, Article 6 (2) ECHR also leads in general to a violation 
of Article 6 (1) ECHR.9 The manner in which the ECtHR determines whether 
the right to a fair trial has been violated is by examining how a restriction of 
a minimum right in Article 6 (2) or (3) ECHR has affected the fairness of the 
proceedings as a whole. In this way the Court takes into account that such a 
minimum right is a part of the wider concept of a fair trial.10

2.1.2   The applicability of Article 6 ECHR to international cooperation in 
criminal matters

Before answering the question as to whether, and if so, how the ECtHR 
applies the right to a fair trial enshrined in Article 6 ECHR to international 
cooperation, it is first necessary to explain the general scope of the ECHR. In 
this regard, Article 1 ECHR sets forth that the State Parties to the ECHR ‘shall 
secure to everyone within their jurisdiction the rights and freedoms defined’ 
in the Convention. This provision gives the State Parties the responsibility of 
guaranteeing the rights and freedoms of the ECHR towards the persons ‘within 
their jurisdiction’, which means that the Convention applies ratione personae. 
In addition, the ECtHR has explained in, for example, the case of Bosphorus 
that the notion of ‘jurisdiction’ in Article 1 ECHR must be understood primarily 
as territorial jurisdiction.11 Accordingly, the State Parties have the obligation to 
guarantee the rights and freedoms of the ECHR within their territory and for 
this reason the ECHR also applies ratione loci. 

6 For example, the cases of V v UK App no 24888/94 (ECtHR, 16 December 1999) para 85, 
and of Stanford v the UK App no 16757/90 (ECtHR, 23 February 1994) para 26.

7 Deweer v Belgium App no 6903/75 (ECtHR, 27 February 1980) para 56.
8 Artico v Italy App no 6694/74 (ECtHR, 13 May 1980) para 32; Pelladoah v Netherlands 

App no 16737/90 (ECtHR, 22 September 1994) para 33.
9 P Lemmens, ‘The right to a fair trial and its multiple manifestations’ in E Brems and J 

Gerards (eds), Shaping Rights in the ECHR (Cambridge University Press 2013) 312. Others 
tend to disagree and accuse the ECtHR of inconsistent interpretation of the connection 
between Art 6 (1) ECHR and Art 6 (2) and (3) ECHR, such as R Goss, Criminal Fair Trial 
Rights: Article 6 of the European Convention on Human Rights (Hart Publishing 2014) 73 
and further.

10 SJ Summers, Fair Trials (n 2) 105.
11 Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland App no 45036/98 

(ECtHR, 30 June 2005) para 135.
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The scope of the ECHR has a clear focus on the protection of fundamental 
rights and freedoms within the territory of a State Party.12 Also the case-law of 
the ECtHR mainly deals with the question whether a State Party has fulfilled its 
obligations under the ECHR within its own national legal order. This, however, 
does not mean that the application of the ECHR is restricted to purely national 
matters. As explained by Van Hoek and Luchtman, the responsibility – or ‘the 
duty of care’ – of Article 1 ECHR also applies to the actions of a State Party 
when it cooperates with another State.13 The applicability of the ECHR in 
such a situation is more obvious when an international cooperation measure is 
carried out on the territory of a State Party. But even when a measure is carried 
out outside the territory of a State Party, the case-law of the ECtHR shows that 
that State Party could still have an obligation under the ECHR to ensure that 
fundamental rights and freedoms are respected. 

An example is the case of Medvedyev and others.14 In this case the applicants 
were the crew members of a ship, which had been intercepted by the French 
authorities in the waters off Cape Verde as it was suspected of trafficking large 
amounts of drugs. Because the ship was sailing under the Cambodian flag, the 
French authorities had first requested the Cambodian authorities for authorisation 
to intercept the ship. Once the French authorities had boarded the merchant 
ship, they had placed the crew members into custody by confining them in their 
quarters and placing them under military guard. Subsequently, when the ship had 
arrived in France, the crew members were placed in police custody.

In order to determine whether the detention on the ship was in violation with 
Article 5 (1) and (3) ECHR, which sets forth the right to liberty and security, 
the ECtHR first had to examine whether the events, from the moment that the 
ship had been stopped by the French authorities until its arrival in France, had 
placed the applicants within the French jurisdiction and thus whether the ECHR 
was applicable.15 Here the ECtHR determined that the French authorities, with 
the permission of the Cambodian authorities, had ‘exercised full and exclusive 
control’ over the ship, as from the moment that they had stopped the ship, 
every movement of both the crew and the ship had been controlled by the 
French authorities.16 For this reason, even though the events took place on a 
Cambodian vessel far outside the territory of France, they did fall under the 
French jurisdiction.

As cross-border matters are not by definition excluded from the scope of the 
ECHR, the question arises whether and, if so, how the ECtHR applies Article 6 
ECHR to cross-border criminal cases or international cooperation proceedings. 

12 S Gless, ‘Transnational Cooperation in Criminal Matters and the Guarantee of a Fair Trial: 
Approaches to a General Principle’ (2013) 9 Utrecht Law Review 93.

13 AAH van Hoek and MJJP Luchtman, ‘Transnational cooperation in criminal matters and the 
safeguarding of human rights’ (2005) 1 Utrecht Law Review 6.

14 Medvedyev and others v France App no 3394/03 (ECtHR, 29 March 2010).
15 Ibid paras 63-65.
16 Ibid para 67.
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The primary focus of the ECtHR case-law with regard to international 
cooperation in criminal matters is on extradition cases. In this context, the Court 
has explained very clearly that Article 6 ECHR is not applicable to extradition 
proceedings as such. In the case of Mamatkulov and Abdura Sulovic, for 
example, the applicants had complained that the extradition proceedings in 
Turkey had been unfair, inter alia, because they had not received full access to 
the case-file before the extradition hearing. The ECtHR subsequently held that 
it ‘reiterates that decisions regarding the entry, stay and deportation of aliens 
do not concern the determination of an applicant’s civil rights or obligations 
or of a criminal charge against him, within the meaning of Artilce 6 (1) of 
the Convention’.17 For this reason, Article 6 (1) ECHR was not considered 
applicable in this case. 

Also in relation to the European Arrest Warrant (EAW), the ECtHR 
explained in the case of Monedero Angora that the execution of a EAW ‘does 
not concern the determination of a criminal charge’ and that for this reason 
Article 6 ECHR is also not applicable to EAW proceedings.18 The ECtHR 
adopts a similar approach to proceedings concerning, for example, legal aid or 
pre-trial detention in national criminal cases.19

Although the question of a possible violation of Article 6 ECHR cannot be 
raised in relation to extradition or EAW hearings, the ECtHR case-law shows 
that it is nonetheless important with regard to the criminal procedure of the State 
which has requested for the extradition or the surrender of a person. Generally, 
the Court has determined that the requested State has the responsibility under 
Article 6 ECHR to determine to what extent the criminal proceedings following 
the extradition or surrender, which do concern the determination of a criminal 
charge and thus focus on the merits of the case, will violate the right to a fair 
trial of the extradited or the surrendered person. 

The Court dealt with this responsibility for the first time in its first case 
concerning international cooperation: the one of Soering. In this landmark 
case, which concerned the extradition of a German citizen from the UK to 
the United States of America (USA), the ECtHR held for the first time that 
international cooperation in criminal matters may have severe consequences for 
the individual affected by the measure to be executed and that the fundamental 
rights and freedoms of the ECHR should also be respected in this context.20 The 
main objections in this case relate to Article 3 ECHR and to the question as to 
whether a person may be extradited when there is a risk that this person could 

17 Mamatkulov and Abdura Sulovic v Turkey App nos 46827/99 and 46951/99 (ECtHR, 6 
February 2003) paras 79-80. Another example is the case of Peñafiel Salgado v Spain App 
no 65964/01 (ECtHR, 16 April 2002).

18 Monedero Angora v Spain App no 41138/05 (ECtHR, 7 October 2010).
19 See respectively the cases of Gutfreund v France App no 45681/99 (ECtHR, 12 September 

2003) and of Van Thuil v the Netherlands App no 20510/02 (ECtHR, 9 December 2004).
20 Soering v UK App no 14038/88 (ECtHR, 7 July 1989) paras 85-88. 
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be sentenced to the death penalty.21 In addition, the ECtHR also commented 
briefly on the application of Article 6 ECHR. In this context, the Court held 
that ‘an issue might exceptionally be raised’ under Article 6 ECHR, but that 
for a violation of the right to a fair trial it is necessary that the person involved 
‘has suffered or risks suffering a flagrant denial of a fair trial in the requesting 
country’.22 

As observed by Grabenwarter, a ‘flagrant denial of justice’ is more than 
‘mere irregularities or lack of safeguards’ and the ECtHR thus sets a relatively 
high threshold.23 In fact, later in the case of Husayn (Abu Zubaydah), the 
ECtHR explains that ‘the term “flagrant denial of justice” is synonymous 
with a trial which is manifestly contrary to the provisions of Article 6 [ECHR] 
or the principles embodied therein’.24 Although this description is still quite 
general, the Court gave specific examples of what kind of proceedings could 
lead to a flagrant denial of justice in Othman (Abu Qatada). These examples 
are proceedings which lead to a 

‘conviction in absentia with no subsequent possibility to obtain a fresh 
determination of the merits of the charge; a trial which is summary in nature 
and conducted with a total disregard for the rights of the defence; detention 
without any access to an independent and impartial tribunal to have the legality 
of the detention reviewed and deliberate and systematic denial of access to a 
lawyer, especially for an individual detained in a foreign country’.25 

The ECtHR case-law demonstrates that the Court does not easily accept 
a violation of Article 6 ECHR in extradition or EAW cases.26 In the case of 
Othman it explained that, in order for a flagrant denial of justice to be proven, 
specific examples of gross human rights violations must be given.27 For 
instance, in the case of Stapleton, which concerned the execution of an EAW, 
the applicant complained that his surrender to the UK would violate his rights 
under Article 6 ECHR, because there was, inter alia, a delay in prosecuting the 
charges against him and also because the English authorities were refusing to 
confirm that the applicant would not be charged for other criminal offences. 
The ECtHR, however, was not convinced by these arguments of the applicant 

21 See concerning this question also the cases of El-Masri v the Former Yugoslav Republic of 
Macedonia App no 39630/09 (ECtHR, 13 December 2012) and of Cruz Varas and others v 
Sweden App no 15576/89 (ECtHR, 20 March 1991).

22 Soering v UK (n 20) para 113 (emphasis has been added).
23 C Grabenwarter, European Convention on Human Rights (n 1) 140.
24 Husayn (Abu Zubaydah) v Poland App no 7511/13 (ECtHR, 24 July 2014) para 552.
25 Othman (Abu Qatada) v UK App no 8139/09 (ECtHR, 17 January 2012) para 259.
26 See for a more detailed analysis of this issue RD Ivory, ‘The Right to a Fair Trial and 

International Cooperation in Criminal Matters: Article 6 ECHR and the Recovery of Assets 
in Grand Corruption Cases’ (2013) 9 Utrecht Law Review 147-164.

27 Othman (Abu Qatada) v UK (n 25) para 260. 
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that he would indeed be exposed to a ‘“flagrant denial” of his Article 6 ECHR 
rights in the United Kingdom’.28 

Another example is the case of Einhorn, in which the USA had requested 
France to extradite the applicant, who had been convicted in absentia by a 
Pennsylvanian court for the murder of his girlfriend. Before the ECtHR, the 
applicant had argued that his extradition to the USA would violate his right to 
a fair trial as he would not be able to obtain a retrial. In this regard the ECtHR 
explained that 

‘a denial of justice undoubtedly occurs where a person is convicted in absentia 
is unable subsequently to obtain from a court which has heard him a fresh 
determination of the merits of the charge, in respect of both law and fact, where 
it has not been unequivocally established that he has waived his right to appear 
and to defend himself’.29 

However, in this case the Court argued that there were no substantial grounds 
to believe that the applicant would not be able to obtain a retrial. Initially, this 
had indeed been impossible, for which reason France had refused to extradite 
the applicant the first time. But Pennsylvania had subsequently adopted a law 
making it possible for the applicant to have a retrial. The ECtHR therefore held 
that the extradition of the applicant would not lead to a violation of Article 6 
ECHR and that France had fulfilled its obligations under the Convention. 

The ECtHR case-law on extradition or EAW cases shows that also in this 
type of proceedings the State Parties have a responsibility to protect the right to 
a fair trial enshrined in Article 6 ECHR. There is nonetheless a clear difference 
between the protection offered by Article 6 ECHR in a domestic case and in 
this type of cross-border cases, as the ECtHR has set a higher threshold by 
demanding that there has to be a risk of a ‘flagrant denial of justice’ in the 
requesting State before a extradition could be regarded as a violation of the 
right to a fair trial.

Regarding other types of international cooperation, the ECtHR case-law 
shows a different approach to the application of Article 6 ECHR than in 
extradition or EAW cases. The ECtHR has not developed a specific doctrine 
in relation to mutual legal assistance and therefore to cross-border evidence 
gathering.30 There are nevertheless cases indicating that the State Parties are 
also expected to fulfil their responsibilities under the ECHR when requesting or 
executing this type of international cooperation, including protecting the rights 
of Article 6 ECHR.

28 Stapleton v Ireland App no 56588/07 (ECtHR, 4 May 2010) paras 21-25.
29 Einhorn v France App no 71555/01 (ECtHR, 16 October 2001) para 33, referring to the 

case of Poitrimol v France App no 14032/88 (ECtHR, 23 November 1993) para 33.
30 S Gless, ‘Transnational Cooperation in Criminal Matters and the Guarantee of a Fair Trial’ 

(n 12) 93.
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The case that, as described by Gless, has ‘opened a new door to liability 
in cases involving mutual legal assistance in criminal matters’ is the one of 
Stojkovic.31 In this case the French authorities had requested the Belgian 
authorities to examine the applicant, at the time imprisoned in Belgium, as 
a suspect in a criminal investigation in France. The request was accepted 
and a rogatory commission travelled from France to Belgium to attend the 
examination. Because the suspect had the right to be assisted by a lawyer in 
accordance with French law, the French investigating judge had requested 
that a lawyer to be present during the examination. The Belgian authorities, 
however, did not follow up on this request.

Even though the examination had taken place on Belgian territory, both 
France and Belgium were held responsible for a violation of Article 6 (3) (c) 
ECHR. Concerning France, the ECtHR established that the ECHR applied 
ratione personae.32 It explained that the examination of the applicant had been 
organised at the request of the French authorities, in order to use his statement 
in a criminal investigation in France. The Court also observed that it was 
French law that gave the right to the applicant to be assisted by a lawyer, and 
that it had been the request of the French investigating judge to have a lawyer 
present during the examination. In this regard, the ECtHR noted that, although 
the French authorities were not allowed to participate in the examination, the 
French investigating judge was able to attend the examination and therefore did 
have the possibility of reminding the Belgian authorities that he had requested 
that the suspect be assisted by a lawyer. The French investigating judge, how-
ever, failed to do so. Based on these facts, the ECtHR held that France had an 
obligation towards the applicant to ensure the correct application of the ECHR, 
in particular Article 6 ECHR, during the examination in Belgium.

In this case the ECtHR did not require a ‘flagrant denial of a fair trial’ in 
order to determine whether Article 6 (3) (c) ECHR has been violated. The Court 
applied standards on which it also bases its judgment in domestic cases, such 
as the vulnerability of a suspect in the criminal procedure and the importance 
of the evidence concerned. The ECtHR does not seem to assess the questioning 
of a person in the framework of international cooperation differently than any 
national proceeding in which an examination takes place. 

Another case which demonstrates how Article 6 ECHR is applied to cross-
border evidence gathering is the one of A.M.33 In this case an Italian prosecutor 
had arranged for witnesses to be examined in the USA with the purpose of 
obtaining their statements for a criminal case in Italy. The Italian prosecutor, 
however, had explicitly told the American authorities in his letters of request 
that no defence lawyer was allowed to attend the examination. For this reason, 
the defence had not been given the opportunity to be present during the 

31 Ibid.
32 Stojkovic v France and Belgium App no 25303/08 (ECtHR, 27 October 2011) para 41.
33 See for more examples para 2.3.3.2 of this chapter.
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examination and to ask the witnesses questions. Also because the conviction 
was based solely and decisively on the statements of these witnesses, the right 
to a fair trial, and in particular the right to examine or have examined witnesses 
of Article 6 (3) (d) ECHR, of the applicant had been violated.34 

On the basis of how the ECtHR finds a violation of Article 6 ECHR in the 
cases of Stojkovic and A.M., it seems that there is no difference between the 
application of Article 6 ECHR to witness examinations and the questioning of 
a suspect in national and in cross-border criminal cases. It could therefore be 
argued that the ECtHR treats cross-border evidence gathering as a part of – or an 
extension to – the national criminal proceedings, which focus on the merits of 
the case and thus on the determination of a criminal charge. For this reason, the 
manner in which Article 6 ECHR is applied to cross-border evidence gathering, 
and therefore also the responsibility of the State Parties in this context, seems 
to depend on how the State Parties have regulated procedures like witness 
examinations within their national criminal justice systems. 

As observed by Gless, it seems possible to deduce from the ECtHR cases 
concerning international cooperation, like Soering and Stojkovic, that the right 
to a fair trial as enshrined in Article 6 ECHR is applicable in cross-border 
criminal cases.35 The question, however, arises to what extent this provision, 
as it has been developed in the ECtHR case-law, offers sufficient protection. 
The ECtHR has set the threshold in extradition or EAW cases quite high and 
in relation to cross-border evidence gathering – or mutual legal assistance – 
the application of Article 6 ECHR seems to depend on the national criminal 
procedures. Of course, the State Parties have to fulfill their obligations under 
Article 6 ECHR as it has been developed in the ECtHR case-law, but they also 
have, as explained below, a certain freedom in deciding how these obligations 
are combined with their legal traditions. Moreover, because there are only a 
few ECtHR cases concerning international cooperation, the ECtHR case-law 
focuses mainly on national criminal proceedings. This can be explained by 
the fact that State Parties have regarded criminal law and procedure for a long 
period of time as only national matters. The case-law of the Court has therefore 
been in particular important for the development of the national criminal 
justice systems, instead of developing a human rights standard for cross-border 
criminal proceedings, such as obtaining evidence in another State. In other 
words, the protection of fundamental rights and freedoms under the ECHR has 
been especially shaped for national criminal cases and the ECtHR does not take 
into account all the issues which could arise with regard to the protection of 
defence rights in the context of international cooperation.36 

34 A.M. v Italy App no 37019/97 (ECtHR, 14 December 1999) paras 26-27. 
35 S Gless, ‘Transnational Cooperation in Criminal Matters and the Guarantee of a Fair Trial’ 

(n 12) 95.
36 S Gless, ‘Transnational Cooperation in Criminal Matters and the Guarantee of a Fair Trial’ 

(n 12) 92 and 106; Z Burić, ‘Transnational Criminal Proceedings and the Position of the 
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One issue in particular has been pointed out in the legal doctrine, which 
concerns the liability of States for the violation of a right under the ECHR. 

An example is the case of Sari. In this case the applicant, a Turkish citizen, 
was suspected of having committed a murder in Denmark. The Danish 
authorities had started a criminal investigation and soon requested Turkey for 
the extradition of the applicant. Turkey never replied to the Danish request, but 
instead asked for the case-file in the Danish investigation in order to transfer the 
proceedings from Denmark to Turkey. Denmark was only willing to do so after 
the Turkish authorities were able to give the reassurance that the ne bis in idem 
principle would not be violated and the applicant would not be sentenced to the 
death penalty. This process took several years, and the applicant complained 
before the ECtHR that as a result his right to a fair trial had been violated. The 
Court, however, explained that, because of the manner in which international 
cooperation is organised, such delays are inevitable and can be expected. More 
precisely, it held that 

‘ces retards ne sauraient être imputés à une action ou omission des autorités 
danoises et qu’ils résultent d’un système d’entraide judiciaire tel qu’il 
fonctionne dans de nombreux pays et où chaque gouvernement dépend de la 
coopération de l’autre. Les retards intervenus doivent dès lors être considérés 
comme faisant partie d’un système classique qui, malheureusement, prend du 
temps et doit dès lors passer pour inévitable’.37

Furthermore, the ECtHR said that both Turkey and Denmark had demonstrated 
a lack of willingness to speed up the procedure of international cooperation 
and that therefore neither Turkey nor Denmark could be held responsible on an 
individual basis.38

The case of Sari demonstrates that it is possible that sometimes a violation 
will not be found to have occurred in a case concerning international cooperation, 
whereas it would have been a violation in a purely national case. As described 
by Van Hoek and Luchtman, it seems that the ECtHR takes a certain loss of 
rights for granted when States are cooperating in the investigation and/or 
prosecution of criminal offences.39 The reason is that the ECtHR only focuses 
on the individual responsibility of the States, which means that one State cannot 

Defence’ in Z Đurđević and E Ivičević Karas (eds), European Criminal Procedural Law in 
Service of Protection of European Union Financial Interests: State of Play and Challenges 
(Croatian Association of European Criminal Law 2016) 89.

37 Sari v Denmark and Turkey App no 21889/3 (ECtHR, 8 November 2001) para 92.
38 Ibid paras 92 and 96. See also the case of Neumeister v Austria App no 1936/63 (ECtHR, 27 

June 1968) para 21.
39 AAH van Hoek and MJJP Luchtman, ‘Transnational cooperation in criminal matters and the 

safeguarding of human rights’ (n 13) 20.
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be blamed for the mistake of the other.40 The lack of shared responsibility 
could have the consequence that in some cases no State can be held liable for 
a violation of a right under the ECHR and that the affected individual falls 
through the cracks in the protection offered by the ECHR. 

The question is whether this is necessary. Even with the focus on individual 
responsibility of a State Party, it is possible for the ECtHR to determine whether 
a State Party has not been willing to execute the procedure of international 
cooperation as efficiently as possible. The Court could adopt a more strict 
approach to determining the responsibility of State Parties, as it has done later 
in the case of Stojkovic. 

With regard to this case, it has been explained that both France and Belgium 
were responsible for the violation of Article 6 (3) (c) ECHR. The ECtHR 
had come to this conclusion by assessing per State to what extent it had a 
responsibility towards the applicant to protect his rights under the Convention 
and subsequently by examining to what extent the authorities had fulfilled this 
obligation. In other words, the ECtHR focused in its assessment only on the 
relationship between the State Party and the affected individual and not on the 
relationship between the two State Parties.41 France was not held responsible 
for the mistake made by the Belgian authorities: it was liable because the 
French investigating judge had failed to remind the Belgian authorities that 
he had requested a defence lawyer to be present, and also because later on the 
French authorities had based the conviction of the applicant on the statements 
made in Belgium. 

Apart from the issue of how the Court determines the liability of States, 
the ECtHR could give guidelines as to how the State Parties could cooperate 
in such a manner that the rights of Article 6 ECHR are properly protected. 
For example, if the States have a different approach to the execution of 
a procedure, such as the witness examination, the Court could clarify in its 
case-law which approach should be followed: how, for instance, the requested 
State should assist in ensuring the correct application of Article 6 ECHR, as its 
actions might have consequences for the criminal proceedings pending in the 
requesting State.

To conclude, although Article 6 ECHR applies to cross-border criminal 
cases and the ECtHR also shows active support for international cooperation 
among its State Parties,42 the ECtHR does not give much guidance to its 

40 See Mirilashvili v Russia App no 6293/04 (ECtHR, 11 December 2008) para 220, which 
will be discussed later in this chapter.

41 See also AH Klip, European Criminal Law: An Integrative Approach (3rd edn, Intersentia 
2016) 471.

42 For example, Rantsev v Cyprus and Russia App no 25965/04 (ECtHR, 7 January 2010) 
paras 241-244. In this case the Court examined whether (police) authorities had conducted 
an effective investigation into the suspicious death of a Russian citizen in Cyprus and it 
determined that not taking advantage of the opportunity to obtain evidence through mutual 
assistance led to a violation of, in this specific case, Art 2 ECHR.
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application in relation to cross-border evidence gathering, apart from that the 
Court seems to treat it as a sort of extension to the criminal proceedings in 
the requesting State. Therefore, how Article 6 ECHR applies to cross-border 
evidence gathering depends on how the State Parties have organised their 
national criminal procedures, while taking into account their responsibilities as 
developed in the ECtHR case-law.

2.2  The principle of equality of arms in Article 6 ECHR

The principle of equality of arms has not been explicitly laid down in the 
text of the Convention, but it should be read in the ‘fairness requirement’ of 
the right to a fair trial enshrined in Article 6 (1) ECHR.43 The purpose of the 
principle of equality of arms is to achieve a fair trial by establishing a balance 
between the positions of the parties in either civil or criminal proceedings.44 
It is for this reason that Article 6 (3) ECHR also reflects the principle of 
equality of arms. As explained above, Article 6 (3) ECHR has the purpose of 
ensuring an effective defence for those who are suspected or accused of having 
committed a criminal offence. This is important, as these persons are facing the 
prosecution, which in general has a stronger position to prepare a case than the 
defence because it ‘has at its disposal […] facilities deriving from its powers 
of investigation supported by judicial and police machinery with considerable 
technical resources and means of coercion’.45 Article 6 ECHR therefore aims 
to minimise the differences between the positions of the prosecutor and of the 
defence. 

The different positions of the defence and the prosecution can be explained 
by their roles in the criminal procedure. In general, the prosecution represents 
the State – or ‘the public interest’ – and also bears the burden of proof.46 The 
defence represents the interests of an individual, a private party, who is the 
suspect or the accused person. This inherent difference cannot be overcome 
and, therefore, an ‘absolute equality of arms’ is not realistic.47 However, in 
order to prevent these inevitable differences from endangering the fairness 
of the proceedings, a form of balance between the parties needs to exist. 
To understand how this balance or equality between the parties should be 
established, it is necessary to discuss how the European Commission of Human 
Rights (EComHR) and the ECtHR have defined the principle in their case-law. 

43 SJ Summers, Fair Trials (n 2) 124.
44 See the explanation of the ECtHR that the principle of equality of arms aims to establish 

a ‘balance of fairness’ between the parties in the case of Gorraiz Lizarraga and Others v 
Spain (n 1) para 56.

45 Jespers v Belgium App no 8403/78 (EComHR, 14 December 1981) para 55.
46 S Trechsel, Human Rights in Criminal Proceedings (Oxford University Press 2005) 96. 
47 S Maffei, The Right to Confrontation in Europe: Absent, Anonymous and Vulnerable 

Witnesses (Europa Law Publishing 2012) 79.
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2.2.1  The general definition of the principle of equality of arms
The principle of equality of arms was introduced by the EComHR in the late 
1950s, shortly after the adoption of the ECHR. In the civil case of Szwabowicz 
the applicant was not able to attend the court hearings in the case deciding on 
his right of access to his son, as his entry permit to Sweden had been refused.48 
The EComHR stated that 

‘Article 6, paragraph 1, of the Convention appears to contemplate that everyone 
who is a party to civil proceedings shall have a reasonable opportunity of 
presenting his case to the Court under conditions which do not place him under 
a substantial disadvantage vis-à-vis his opponent’.49

 Subsequently, the EComHR also applied this concept in two criminal cases, 
Ofner and Hopfinger and Pataki and Dunshirn.50 In these cases the applicants 
and their defence lawyers had not been given the opportunity to be heard and the 
EComHR had to determine whether there was a breach of ‘procedural equality 
between the accused and the prosecutor’.51 This means that the EComHR does 
not interpret equality of arms as the need to establish an absolute balance or 
equality between the parties; instead, this equality refers to the procedural 
opportunities that are given to the parties.

The first time that the ECtHR dealt with the concept of equality of arms 
and also mentioned it as a principle of the right to a fair trial in Article 6 (1) 
ECHR was in the case of Neumeister.52 The applicant in this case invoked 
the concept of equality of arms, referring to the case of Pataki and Dunshirn, 
to claim that the examination of his requests for provisional release from 
his pre-trial detention had violated Article 6 (1) ECHR (in conjunction with 
Article 5 (4) ECHR), because he had not been given the opportunity to be 
heard. Although in this case the ECtHR held that the ‘principle of equality of 
arms’ is not applicable to the examination of a request for provisional release,53 
it did confirm that the EComHR had ‘rightly stated’ that the principle forms an 
element of a fair trial as set forth in Article 6 (1) ECHR.54

In the first cases of the ECtHR which concerned the principle of equality 
of arms, the Court referred to the definition given by the EComHR. It was in 

48 Szwabowicz v Sweden App no 434/58 (EComHR, 30 June 1959).
49 Ibid para 370.
50 Ofner and Hopfinger v Austria App nos 524/59 and 617/59 (EComHR, 23 November 1962); 

Pataki and Dunshirn v Austria App nos 596/59 and 789/60 (EComHR, 28 March 1963).
51 Ibid.
52 Neumeister v Austria (n 38) para 30.
53 In later case-law the ECtHR does apply the principle of equality of arms in Article 5 (4) 

ECHR cases, such as in the case of Kampanis v Greece App no 17977/91 (ECtHR, 13 July 
1995).

54 Neumeister v Austria (n 38) point 22 under ‘As to the law’.
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the civil case of Dombo Beheer BV that the ECtHR explicitly confirmed this 
definition by explaining that: 

‘the Court agrees with the Commission that as regards to litigation involving 
opposing private interests, “equality of arms” implies that each party must be 
afforded a reasonable opportunity to present his case – including his evidence 
– under conditions that do not place him at a substantial disadvantage vis-à-vis 
his opponent.’55

Although the ECtHR mentions that the principle of equality of arms also 
applies to criminal cases, the ECtHR does say specifically that it gives this 
definition of the concept of equality of arms in a case concerning ‘litigation 
involving opposing private interests’ or, in other words, civil proceedings. With 
regard to criminal proceedings, it was in Bulut that the ECtHR mentioned the 
definition of the principle of equality of arms for the first time. Even though the 
ECtHR did refer to the case of Dombo Beheer BV, the definition which it gave 
in the case of Bulut differs on some points: 

‘The Court recalls that under the principle of equality of arms, as one of the 
features of the wider concept of a fair trial, each party must be afforded a 
reasonable opportunity to present his case under conditions that do not place 
him at a disadvantage vis-à-vis his opponent’.56

Two differences – or changes – can be found in this definition. First of all, the 
ECtHR does not specifically mention that ‘his case’ includes the presentation of 
evidence. Secondly, the Court speaks no longer of a ‘substantial’ disadvantage. 
Because the ECtHR has never explained these differences nor has it applied the 
two definitions in a very consistent manner,57 it unfortunately remains unclear 
why the two definitions differ on these points. One can therefore only assume 
that the point concerning the presentation of evidence relates to the variety 
of criminal justice systems – including the responsibilities in collecting and 
presenting evidence – of the State Parties and that the ECtHR respects these 
differences and does not express a preference for one particular system. With 
regard to the omission of the word ‘substantial’, it has been argued by Trechsel 
that it may be assumed that the difference in wording is of little significance, 
because the ECtHR has not given an explanation for it.58 A possible explanation 

55 Dombo Beheer BV v Netherlands App no 14448/88 (ECtHR, 27 October 1993) para 33.
56 Bulut v Austria App no 17358/90 (ECtHR, 22 February 1996) para 47.
57 This is especially the case for civil proceedings. For example, in the civil case of Zhuk 

v Ukraine App no 45783/05 (ECtHR, 21 October 2010) para 25, a combination of both 
definitions is applied, as it mentions ‘substantial disadvantage’ but ‘his evidence’ is left out. 
The same applies to the cases of Kress v France App no 39594/98 (ECtHR, 7 June 2001) 
para 72, and of Andrejeva v Latvia App no 55707/00 (ECtHR, 18 February 2009) para 96.

58 S Trechsel, Human Rights in Criminal Proceedings (n 46) 97.
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has, nevertheless, been given by Fedorova, who assumes that because of the 
individual interests involved in a criminal procedure, which makes the defendant 
the weaker party in the procedure, any disadvantage cannot be allowed.59 In 
this research further analysis will be based on the ‘Bulut definition’, because 
the ECtHR does not use the definition of the case of Dombo Beheer BV in 
criminal cases,60 even though in general it does refer to this case.

The case-law of the ECtHR on the concept of equality of arms shows that, 
similar to the EComHR, the Court interprets this concept as a balance between 
the procedural opportunities given to the parties. It has held that in order to 
prove a breach of this equality, it is not necessary to demonstrate ‘quantifiable 
unfairness flowing from a procedural inequality’.61 For the principle of equality 
of arms it is the appearance of a ‘fair administration of justice’ that matters.62

2.2.2  The specific aspects of the principle of equality of arms
The ECtHR has given quite a broad definition of the principle of equality 
of arms. In this way the principle can be used as a ‘guideline’ by the State 
Parties for the application of the different rights enshrined in Article 6 ECHR 
in their different criminal justice systems.63 For this reason, there is no single 
explanation of notions such as ‘reasonable opportunity’ or ‘disadvantaged 
position’: it depends on the case brought before the Court as to how a specific 
right should be applied and thus how these notions should be understood. 
Therefore, only a few general observations can be made regarding the specific 
aspects of the principle of equality of arms. 

First of all, it is evident that the investigating and prosecuting authorities are 
the opposing party of the defence in the criminal procedure.64 The discussion 
in the ECtHR case-law on the notion of ‘opponent’ mainly concerns the role of 
the Advocate-General in Supreme Court proceedings and whether s/he can be 
regarded as a neutral party or the opponent of the defence. This specific case-
law demonstrates how the explanation of the principle of equality of arms is 
not set in stone and can be developed further. Two cases are especially relevant 
in this context. 

In the first case, the one of Delcourt, the ECtHR determined that the 
Advocate-General was a ‘neutral and objective’ party in the proceedings. 

59 M Federova, The Principle of Equality of Arms in International Criminal Proceedings 
(Intersentia 2012) 37.

60 See also the case of Foucher v France App no 22209/93 (ECtHR, 18 March 1997) para 35.
61 Lanz v Austria App no 24430/94 (ECtHR, 30 April 2002) para 58.
62 Bulut v Austria (n 56) para 47.
63 SJ Summers, Fair Trials (n 2) 104. See also M Fedorova, The Principle of Equality of Arms 

in International Criminal Proceedings (n 59) 46.
64 For this reason, EComHR did not accept complaints concerning the biased behaviour of 

the investigating and prosecuting authorities, as explained in SJ Summers, Fair Trials (n 2) 
127. See for example the cases of X v the Federal Republic of Germany App no 6541/74 
(EComHR, 9 July 1975) and of Crociani and others v Italy App nos 8603/79, 8722/79, 
8723/79 and 8729/79 (EComHR, 18 December 1980).
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Although he had been given the chance to submit an opinion to the court and 
he had also received the opportunity to be present during the deliberations 
of the court, his role was seen as making observations of the law and not of 
determining on the merits of the case or the innocence of the applicant.65 The 
principle of equality of arms therefore had not been violated.

This opinion of the ECtHR changed 20 years later, when it once again dealt 
with the role of the Advocate-General in the Belgian Supreme Court proceedings 
in the case of Borgers. In the period between the two cases, the case-law on 
the principle of equality of arms had been further developed with the result that 
the ECtHR could no longer accept the Advocate-General as a neutral party in 
the proceedings.66 Although the ECtHR stated that his objectivity should not be 
doubted, it explained that a party cannot be seen as ‘neutral’ once s/he gives an 
opinion on whether an appeal should be allowed or dismissed.67 S/he should 
then be seen as an opponent and the principle of equality of arms requires that 
the defence, as the other party, should also be given the opportunity to give 
an opinion about the case. It was later in the case of Kress that the ECtHR 
explained that in such cases the doctrine of appearances applies: it is sufficient 
to establish what the role of someone ‘appears’ to be.68 It is thus the appearance 
of ‘being a party’, not whether the Advocate-General has the chance to influence 
the outcome of the proceedings, which is the important factor in determining 
whether s/he should be regarded as an ‘opponent’. 

It is against an opponent that a party, like the defence, should be given a 
‘reasonable opportunity’ to ‘present a case’. The defence can present a case in 
various ways.69 First of all, it could adopt a reactive approach, by commenting 
on the remarks given and evidence submitted by the other party. Secondly, 
its approach can be active in nature by presenting or giving evidence. It is 
possible that the defence is unable to do this independently, because it is the 
responsibility of the authorities to gather and submit evidence. In such a case, 
the defence could request the authorities to obtain and/or submit specific 
evidence. Because the authorities have the discretion to decide whether they 
find it useful to have certain information or materials presented as evidence, the 
active approach of the defence in this situation is more constrained.

It is in relation to the ‘reactive approach’ that the relation between the right 
to an adversarial trial and the principle of equality of arms becomes apparent. 
The first one is defined by the ECtHR as ‘the opportunity for the parties to 
a criminal or civil trial to have knowledge of and comment on all evidence 

65 Delcourt v Belgium App no 2689/65 (ECtHR, 17 January 1970) paras 33-34.
66 Borgers v Belgium App no 12005/86 (ECtHR, 30 October 1991) para 28.
67 See also the case of Bulut v Austria (n 56) para 48, in which the Attorney-General’s Office 

was also responsible for the prosecution.
68 Kress v France (n 57) paras 81-82.
69 K Reid, A Practitioner’s Guide to the European Convention on Human Rights (Sweet 

& Maxwell 2008) 114-116; J Frowein and W Peukert, Europäische MenschenRechts 
Konvention: EMRK-Kommentar (NP Engel Verlag 2009) 201.
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adduced or observations filed […] with a view to influencing the court’s 
decision’.70 The principle of equality of arms and the right to an adversarial 
trial have thus in some cases almost the same meaning. However, the principle 
of equality of arms aims for a balance between the parties in the proceedings, 
whereas the right to an adversarial trial is more specific and aims for both 
parties to have an opportunity to challenge each other’s cases.71 This can mean 
that the principle of equality of arms has been respected, but that the right to 
an adversarial trial has been violated. This is the case, for example, where both 
parties have not been given the opportunity to examine a piece of evidence.72 
Because of the right to an adversarial trial, it is clear that to ‘present a case’ 
means at least that the defence should be able to comment on the arguments 
and the evidence of the prosecution and thus to adopt a reactive approach. 

In order to be able to present a case, the defence needs to be given a 
‘reasonable opportunity’ in two separate ways. First of all, the defence needs 
to be given an actual chance to present oral or written submissions in order 
to either submit evidence or comment on the evidence or arguments given by 
the other party. Harris describes this as exercising the ‘right of audience’.73 
Secondly, a ‘reasonable opportunity’ could also be understood as being given 
the opportunity to carry out the preparatory work necessary to present a case. 
This ability to prepare a case could be linked to having information about the 
case, being assisted by a legal professional – a defence lawyer –, or having 
the opportunity to conduct investigations.74 What should be understood as 
‘reasonable’ depends on the specific case at hand.

Finally, the definition of the principle of equality of arms refers to certain 
‘conditions’ under which the defence should present its case. According to 
the ECtHR, ‘under the same conditions’ expresses the ‘essential aim’ of the 
principle, which is that of a ‘full “equality of arms” in the matter’.75 The Court 
does not elaborate on this statement in its case-law.

70 Vermeulen v Belgium App no 19075/91 (ECtHR, 20 February 1996) para 33.
71 SJ Summers, Fair Trials (n 2) 111; S Trechsel, Human Rights in Criminal Proceedings 

(n 46) 85.
72 Zahirovic v Croatia App no 58590/11 (ECtHR, 25 April 2013) para 42. See also the case 

of Krcmár and others v the Czech Republic App no 35376/97 (ECtHR, 3 June 2000) paras 
38-46. 

73 DJ Harris, M O’Boyle, E Bates and C Buckley, Law of the European Convention on Human 
Rights (Oxford University Press 2014) 415.

74 In relation to the different manners in which the defence could prepare a case, see T Weigend, 
‘Should We Search for the Truth, and Who Should Do It?’ (2010-2011) 36 North Carolina 
Journal of International Law and Commercial Regulation 412-413.

75 Engel and others v Netherlands App nos 5100/71, 5101/71, 5102/71, 5354/72 and 5370/72 
(ECtHR, 8 June 1976) para 91; Bricmont v Belgium App no 10857/84 (ECtHR, 7 July 1989) 
para 89.
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2.3   The principle of equality of arms in Article 6 ECHR and evidence 
gathering

2.3.1  The application of Article 6 ECHR to evidentiary matters
Before analysing the ECtHR case-law which discusses what opportunities 
should be given to the defence with regard to (cross-border) evidence gathering, 
it is necessary to make a few observations concerning the manner in which the 
ECtHR examines cases and especially deals with evidentiary matters. 

First of all, because Article 6 ECHR does not contain any rule on evidence, 
such as rules of admissibility, the ECtHR has explained on several occasions 
that, as a principle, it does not examine whether the national judge has assessed 
evidence correctly. These are considered to be ‘primarily matters for regulation 
by national law and the national courts’.76 In accordance with the so-called 
fourth instance doctrine, the ECtHR does not deal with ‘errors of fact or law 
allegedly committed by a national court unless and in so far they may have 
infringed rights and freedoms protected by the Convention’.77 Matters of 
evidence therefore are only discussed by the Court when they ‘relate to the 
procedural opportunities of the defence to challenge and present evidence’.78

Secondly, in order to determine whether evidence has been obtained in a 
fair manner, the ECtHR assesses whether ‘the proceedings as a whole’ were 
fair, as it does in every case concerning a possible violation of Article 6 
ECHR.79 This means that if a possible violation or restriction of a defence right 
can be established, the Court investigates whether at a different stage of the 
proceedings the violation or restriction of the right has been counterbalanced. 
This is especially important if the evidence was relevant for the outcome of the 
case.80 The ECtHR therefore does not only take into account, for example, the 
proceedings of the court of first instance, but also the investigation in the pre-
trial phase and the phase of the appeal proceedings. 

In this regard it must be noted that the ECtHR case-law shows that the focus 
of the Court is on the trial phase of the criminal procedure and specifically on 
the presentation and examination of the evidence at this stage. The wording of 
Article 6 (1) ECHR also suggests that the focus is on this phase of the criminal 
procedure. However, the ECtHR has explained that Article 6 (1) ECHR may 
perhaps speak of a ‘criminal charge’ or a ‘tribunal’, but ‘it does not follow 
that the Article has no application to pre-trial proceedings’.81 The Court also 

76 See, for example, the case of Duško Ivanovski v the Former Yugoslav Republic of Macedonia 
App no 10718/05 (ECtHR, 24 April 2014) para 42.

77 Garcia Ruiz v Spain App no 30544/96 (ECtHR, 21 January 1999) para 28.
78 SJ Summers, Fair Trials (n 2) 133; Gäfgen v Germany App no 22978/05 (ECtHR, 1 June 

2010) para 164.
79 Gäfgen v Germany (n 78) para 163.
80 K Reid, A Practitioner’s Guide to the European Convention on Human Rights (n 69) 68.
81 Duško Ivanovski v the Former Yugoslav Republic of Macedonia (n 76) 41. See also the case 

of Imbrioscia v Switzerland App no 13972/88 (ECtHR, 24 November 1993) para 36.
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held that its application to the pre-trial phase may be particularly relevant, as 
an ‘initial failure to comply with its provisions’ might seriously endanger the 
fairness of the trial.82 The criminal investigation in the pre-trial phase therefore 
is also important when determining whether evidence has been obtained in 
a fair manner. In the case of Fernandez-Huidobro, for example, the ECtHR 
determined that ‘it may also be deduced from the case-law that no investigative 
measure is acceptable where its effect would be prejudicial to a fair trial’.83 
Also in the case of Salduz, the Court held that the ‘evidence obtained during 
this stage determines the framework in which the offence charged will be 
considered at the trial’.84

Whether the pre-trial phase is an important stage of the criminal procedure 
depends on the criminal justice system of the State Party. In this regard, the 
ECtHR has explained in Taxquet that ‘states [are] to be afforded a margin of 
appreciation in arranging the judicial procedures through which the right to a 
fair trial [is] secured’.85 With this margin of appreciation doctrine the ECtHR 
takes into account the differences between the legal systems of the State Parties 
and the possibility that the provisions of the ECHR are not interpreted in the 
same way by every State.86 The Court allows these differences in interpretation 
to a certain extent, depending on the right and the context in which the 
Convention is applied.87 The most important thing is that the criminal procedure 
of a State Party is organised is such a manner that the rights of the ECHR are 
not ‘theoretical or illusory’ but ‘practical and effective’.88 It is subsequently 
the responsibility of the defence to make sure that at the different stages of the 
criminal procedure these ‘opportunities afforded by the system’ are used.89 

2.3.2  Evidence gathering by the defence for the preparation of a case
As discussed above, the presentation of a party’s case entails the need to prepare 
the case in the first place. The notion of ‘reasonable opportunity’ to present 

82 Pishchalnikov v Russia App no 7025/04 (ECtHR, 2 December 2009) para 65.
83 Fernandez-Huidobro v Spain App no 74181/01 (ECtHR, 6 January 2010) para 109. 
84 Salduz v Turkey App no 36391/02 (ECtHR, 27 November 2008) para 54; Teixeira De 

Castro v Portugal App no 25829/94 (ECtHR, 9 June 1998) 36; A.T. v Luxembourg App no 
30460/13 (ECtHR, 9 April 2015) para 72; Mehmet Serif Öner v Turkey App no 50356/08 
(ECtHR, 13 September 2011) para 21.

85 Taxquet v Belgium App no 926/05 (ECtHR, 16 November 2010) para 72.
86 L van Puyenbroeck and G Vermeulen, ‘Towards Minimum Procedural Guarantees for the 

Defence in Criminal Proceedings in the EU’ (2011) 60 International and Comparative Law 
Quarterly 1018. See also S Maffei, The Right to Confrontation in Europe (n 47) 76.

87 DJ Harris, M O’Boyle, E Bates and C Buckley, Law of the European Convention on Human 
Rights (n 73) 16.

88 Artico v Italy (n 8) para 33.
89 See for example the explanation of Judges Bindschedler – Robert, Thór Vilhjalmsson, 

Gölcüklü, Matscher, Walsh, Russo, Valticos and Torres Boursault in their joint dissenting 
opinion in the case of Barberà, Messegué and Jabardo v Spain App no 10590/83 (ECtHR, 
6 December 1988). 
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one’s case, therefore, encompasses not only the right of audience, but also the 
conduct of the preparatory activities. For this reason, Article 6 (3) (b) ECHR lays 
down the right of the accused to adequate time and facilities for the preparation 
of the defence with the aim of limiting the inequality between the parties in this 
respect.90 It remains to be determined, however, whether the provision at hand 
enshrines an actual right of the defence to conduct investigations. In order to 
answer this question, it is first of all necessary to consider the explanation of the 
provision given by the EComHR and the ECtHR. Against such background, it 
will be determined whether and to what extent a link exists between the notion 
of ‘facility’ and the right to conduct investigations.

Concerning the general explanation of Article 6 (3) (b) ECHR, the 
EComHR has explained in Can that the right to adequate time and facilities for 
the preparation of the defence requires that the accused has ‘the opportunity 
to organise his defence in an appropriate way and without restriction as to the 
possibility to put all relevant defence arguments before the trial court, and thus to 
influence the proceedings’.91 Although it is possible to interpret this explanation 
as entailing that the defence should be able to conduct investigations, especially 
if this means that it then would be able to ‘put all relevant defence arguments 
before the trial court’, the EComHR does not elaborate further on this point.

In another case, that of Natunen, the ECtHR has held that Article 6 (3) 
(b) ECHR ‘implies that the substantive defence activity […] may comprise 
everything which is “necessary” to prepare the main trial’.92 Again, it is 
conceivable that this general explanation of Article 6 (3) (b) ECHR means that 
the defence may conduct investigations, but also the ECtHR does not elaborate 
further on this point by giving examples of what could be understood as a 
‘necessary’ measure. It leaves this explanation open to interpretation by the 
State Parties.

Concerning the right to adequate facilities, the ECtHR has not given 
a general explanation of how this right should be understood.93 Trechsel 
believes that it should be interpreted as entailing inter alia the possibility to 
conduct investigations.94 He explains that in his opinion this is an ‘obvious 
requirement following on from the principle of “equality of arms”’.95 The 
ECtHR, however, has never interpreted ‘adequate facilities’ as the possibility 
of conducting investigations. It did, on the other hand, explain that a ‘facility’ 

90 Jespers v Belgium (n 45) para 55. See also paragraph 2.2 of this chapter.
91 Can v Austria App no 9300/81 (EComHR, 12 July 1984) para 47. See also the case of 

Moiseyev v Russia App no 62936/00 (ECtHR, 9 October 2008) para 220.
92 Natunen v Finland App no 21022/04 (ECtHR, 31 March 2009) para 42.
93 M Fedorova, The Principle of Equality of Arms in International Criminal Proceedings 

(n 59) 55.
94 S Trechsel, Human Rights in Criminal Proceedings (n 46) 228.
95 Ibid.
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can be understood as the assistance of a defence lawyer.96 Here the right to 
adequate facilities overlaps with the right of access to a lawyer, which has been 
laid down in Article 6 (3) (c) ECHR. It is in relation to this right that the ECtHR 
has touched upon the topic of defence investigations.

In the light of the principle of equality of arms, the right of access to a 
lawyer is of high importance for the preparation of a defence. The main reason 
is that the suspect or accused person will most probably have no or almost no 
knowledge of the law.97 According to the ECtHR this is especially the case in 
the pre-trial phase, because ‘the law on criminal procedure tends to become 
increasingly complex, particularly with regard to the rules governing the 
collection and use of evidence’.98 This puts the suspect in a vulnerable position, 
as s/he is expected at this moment to take decisions which could be decisive at 
a later stage of the criminal proceedings.99 For this reason, it is important that 
the defendant receives the assistance of a defence lawyer; in the pre-trial phase, 
such assistance must be given ‘from the first interrogation onwards’.100 The 
defence lawyer can assist the suspect by inter alia making important decisions, 
as s/he can assess the possible consequences of decisions on the basis of his 
or her knowledge of the law and practical experience.101 This gives the suspect 
more the role of a subject rather than an object in the criminal procedure, which 
makes his or her position more equal to the position of the investigating or 
prosecuting authorities.102 

The ECtHR has explained more in detail what a defence lawyer could do 
for the defendant in Dayanan. The Court held that:

‘Indeed, the fairness of proceedings requires that an accused be able to obtain 
the whole range of services specifically associated with legal assistance. In this 
regard, counsel has to be able to secure without restriction the fundamental 
aspects of that person’s defence: discussion of the case, organisation of the 
defence, collection of evidence favourable to the accused, preparation for 
questioning, support of an accused in distress and checking of the conditions 
of detention’.103

Specifically interesting here is the part on the ‘collection of evidence favourable 
to the accused’ as a fundamental aspect of a person’s defence. Un  fortunately, 

96 See the cases of Campbell and Fell v UK App nos 7819/77 and 7878/77 (ECtHR, 28 June 
1984) and of Goddi v Italy App no 8966/80 (ECtHR, 9 April 1984). 

97 See, for example, the case of Artico v Italy (n 8) para 34.
98 Stojkovic v France and Belgium (n 32) para 53, referring to the case of Salduz v Turkey 

(n 84) para 54.
99 Salduz v Turkey (n 84) para 52. 
100 Dvorski v Croatia App no 25703/11 (ECtHR, 20 October 2015) para 80. 
101 S Trechsel, Human Rights in Criminal Proceedings (n 46) 245.
102 Salduz v Turkey (n 84) para 53; S Trechsel, Human Rights in Criminal Proceedings (n 46) 247.
103 Dayanan v Turkey App no 7377/03 (ECtHR, 13 October 2009) para 32 (emphasis added). 

This was later confirmed in the case of Dvorski v Croatia (n 100) para 78.
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the Court has not elaborated further on this point, explaining what rights 
should be given to a defence lawyer in order to ‘secure without restriction’ this 
fundamental aspect of his or her client’s defence.104 It could, for example, mean 
that the defence lawyer should be able to conduct his or her own investigations, 
but also that the defence lawyer should be given the possibility to request the 
assistance of the authorities in gathering evidence or have the right to participate 
in the execution of investigative measures. It might be difficult for the ECtHR to 
give a specific meaning to this point, as it is linked to the national organisation 
of a criminal justice system and whether it is either more inquisitorial or more 
adversarial in nature. The broad wording of the Dayanan judgment, hence, can 
be seen as a consequence of the fact that the Court needs to take these differences 
into consideration. Nonetheless, Dayanan does clarify that the ECtHR at least 
recognises a role for the defence – and especially the defence lawyer – in the 
process of gathering evidence. In addition, it also explains more clearly the link 
between the right to adequate facilities for the preparation of a defence and the 
collection of exculpatory evidence. 

2.3.3  The examination of witnesses 
Although the ECHR does not give the defence an actual right to conduct 
investigations, it does lay down in Article 6 (3) (d) ECHR the right of the 
defence to examine or have examined witnesses against him or her and to obtain 
the attendance and examination of witnesses on his or her behalf under the 
same conditions as witnesses against him or her. As explained by the ECtHR 
in Barberà, Messegué and Jabardo, this provision ‘entails the equal treatment 
of the prosecution and the defence’ in the context of witness examination.105 
In principle, both parties may submit witness evidence and both may examine 
them or have them examined. As observed by the ECtHR in Bönisch, if 
Article 6 (3) (d) ECHR were to be read literally, then it can only be applied to 
witnesses.106 But the ECtHR has also explained that there are ‘clear indications 
in the case-law that this provision could potentially be applied to evidence 
other than “witnesses”’.107 The Court refers to Perna, which concerned the use 
of documentary evidence.108

The term witness has an autonomous meaning in the ECtHR case-law and 
it has been defined by the Court as a person whose ‘deposition may serve to a 
material degree as the basis for a conviction’.109 Because of this relatively broad 

104 See in this regard also Z Burić, ‘Transnational Criminal Proceedings and the Position of the 
Defence’ (n 36) 75.

105 Barberà, Messegué and Jabardo v Spain (n 89) para 78. See also C Grabenwarter, European 
Convention on Human Rights (n 1) 160.

106 Bönisch v Austria App no 8658/79 (ECtHR, 6 May 1985) para 29.
107 Mirilashvili v Russia (n 40) para 159. 
108 Perna v Italy App no 48898/99 (ECtHR, 6 May 2003) paras 25-32. 
109 Lucà v Italy App no 33354/96 (ECtHR, 27 February 2001) para 41. See also Asch v Austria 

App no 12398/86 (ECtHR, 26 April 1991) para 25.
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definition, different persons can be considered as a witness under Article 6 (3) 
(d) ECHR. For example, in Lucà, the ECtHR held that ‘irrespective of whether 
[the statement] was made by a witness in the strict sense or by a co-accused, 
it constitutes evidence for the prosecution to which the guarantees provided 
by Article 6 (1) and (3) (d) of the Convention apply’.110 The same applies 
to experts, who are being questioned on the findings in their reports.111 The 
ECtHR explained in the case of Matytsina that ‘some of the Court’s approaches 
to the personal examination of “witnesses” under Article 6 (3) (d) are no doubt 
relevant in the context of examination of expert evidence and may be applied 
mutatis mutandis, with due regard to the difference in their status and role’.112 

The only important distinction which the ECtHR makes regarding witnesses 
is whether they testify in favour of the prosecution and give incriminating 
evidence or in favour of the defence and give exculpatory evidence. This 
distinction reflects the procedure of an adversarial criminal justice system,113 
and the ECtHR case-law shows that it is relevant for the interpretation of the 
right to examine or have examined witnesses under Article 6 (3) (d) ECHR. 
Not only does it determine how the defence should request the examination 
of a witness, it also determines to what extent the defence should be given 
the opportunity to be present at the examination and to participate actively 
by asking questions. In the analysis of how the defence should be given these 
opportunities, the distinction between prosecution and defence witnesses will 
be taken into account.

2.3.3.1  Requesting a witness examination
In its case-law on Article 6 (3) (d) ECHR, the ECtHR holds that in principle the 
defendant must be allowed to examine every witness s/he considers relevant 
for his or her case.114 However, the Court has also explained that the attendance 
and examination of every witness is not required and that the right to examine 
witnesses is not an absolute one.115 The ECtHR case-law reflects the rule that 
only those witnesses should be heard whose testimonies are relevant for the 
outcome of the case. For this reason, it is more likely that a request to examine 
a witness who has given incriminating evidence will be accepted, the more so 
because the right to an adversarial trial requires that a party must be given the 
opportunity to test the evidence submitted by the opposing party. Following 
from the judgment of the ECtHR in the case of Saïdi, it is not necessary that 

110 Lucà v Italy (n 109) para 41.
111 See for example the cases of Mirilashvili v Russia (n 40) para 190, and of Stoimenov v the 

Former Yugoslav Republic of Macedonia App no 17995/02 (ECtHR, 5 April 2007) para 38.
112 Matytsina v Russia App no 58428/10 (ECtHR, 27 March 2014) para 168.
113 See para 1.4.1 of Chapter 1.
114 C Harby and N Mole, The right to a fair trial, Human rights handbooks no 3 (Directorate 
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115 See, for example, the case of Miminoshvili v Russia App no 20197/03 (ECtHR, 28 June 

2011) para 129.
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the defence actually makes an explicit request to examine a witness who gives 
incriminating evidence.116 As long as the defence has commented repeatedly 
on the procedure of examination and on the fact that it did not receive the 
opportunity to be confronted with the witness, it has sufficiently expressed its 
wish to hear the witness.

The situation becomes different with regard to witnesses who could give 
exculpatory evidence. In this case it is the defence that wants certain evidence 
to be submitted and that wants to ‘contribute in shaping the proceedings’.117 
For this reason, as the ECtHR has explained in the case of Perna, the defence 
has to make a clear request and also explain ‘why it is important for the 
witnesses concerned to be heard and [why] their evidence [is] necessary for the 
establishment of the truth’.118 

As explained above, the ECtHR has held that as a general rule ‘it is for the 
national courts to assess the evidence before them as well as the relevance of 
the evidence which defendants seek to adduce’.119 It is thus for the national 
courts to decide on requests regarding the examination of witnesses, assessing 
whether their testimonies would be relevant for the case. The ECtHR only 
examines these decisions if this is important in order to establish whether the 
proceedings as a whole were fair.120 

An example of a case in which the defence requested the examination of 
witnesses giving incriminating evidence is Unterpertinger. In this case the 
applicant was being accused of assaulting his wife and his step-daughter, and 
the defence wanted to hear several witnesses, among which were the two 
victims.121 Because the testimonies of the former wife and step-daughter of 
the applicant were the main basis of the conviction of the applicant and they 
had not been tested in court, the ECtHR focussed on these two witnesses in 
its judgment and determined that the right to a fair trial had been violated. 
Especially when the judgment of the national court has been based ‘solely or 
decisively’ on a given testimony, as will be explained in more detail later, it 
is important that the defence has had the opportunity to test this testimony.122 
For example, in Polyakov, the applicant had not been able to test the only 
direct evidence that the applicant had sold drugs, which was the testimony of 

116 Saïdi v France App no 14647/89 (ECtHR, 20 September 1993) para 39.
117 S Trechsel, Human Rights in Criminal Proceedings (n 46) 323.
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Law International 2014) 182.
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the alleged buyer. According to the ECtHR, the principle of equality of arms 
implies that the applicant ‘should have been afforded a reasonable opportunity 
to challenge the assumption effectively’.123 

More specifically with regard to expert witnesses, an example is the case of 
Mirilashvili. Here the ECtHR repeated the general rule that it is a matter for the 
national courts to decide on the relevance of the evidence.124 The ECtHR also 
held that ‘Article 6 does not impose on domestic courts an obligation to order 
an expert opinion to be produced or any other investigative measure to be taken 
solely because it is sought by a party’.125 However, once the decision is made 
to appoint an expert, the defence should be given the opportunity to challenge 
and test the testimony of this expert. In this specific case, the ECtHR observed 
that in general the defence had been given the opportunity to participate in 
the criminal procedure by appointing – and later questioning – experts. The 
appointment of one expert had been refused by the court, but because another 
expert was allowed and the defence had not argued that the first expert was 
irreplaceable, the ECtHR found that ‘the military court made a genuine attempt 
to collect various expert opinions on the matter and was not impervious to the 
arguments of the defence’.126

In another case, Khodorkovskiy and Lebedev, the national court had rejected 
the experts suggested by the defence, as it considered them to be irrelevant, 
useless or inadmissible.127 Whether the evidence was irrelevant or useless is a 
matter for the national courts to decide, but regarding the inadmissible reports 
the ECtHR had a different opinion: it held that Article 6 (3) (d) ECHR implies 
that the defence ‘must have an opportunity to conduct an active defence – for 
example, by calling witnesses on its behalf or adducing other evidence’.128 It 
repeated the rule that the right to examine witnesses is not absolute, but in 
this case it had been necessary to challenge the experts of the prosecution at 

123 Polyakov v Russia (n 120) paras 35-36; Popov v Russia App no 26853/04 (ECtHR, 13 July 
2006) para 183. 

124 Mirilashvili v Russia (n 40) para 191.
125 Ibid para 189.
126 Ibid para 193. Another example of a case where a decision to not hear an expert witness did 

not lead to a violation of Art 6 ECHR is the case of CB. In this case the ECtHR explained: 
‘Considering in particular that the court-appointed expert had addressed the alleged 
problem areas raised by the private expert in writing and orally, and that the applicant and 
his counsel had had considerable opportunity to question the court-appointed expert, to 
refer to the alleged problem areas raised by the private expert and to raise any possible 
doubts as regards the quality and conclusions of the court-appointed expert’s opinion, the 
Court is satisfied that the applicant had ample opportunity to challenge the court-appointed 
expert, to submit any arguments in his defence and to guarantee his right to equality of 
arms. The – thoroughly reasoned – refusal to allow the private expert to testify can therefore 
not have curtailed the applicant’s right to a fair hearing’ in CB v Austria App no 30465/06 
(ECtHR, 4 April 2013) para 44.

127 Khodorkovskiy and Lebedev v Russia App nos 11082/06 and 13772/05 (ECtHR, 25 July 
2013).

128 Ibid para 728.
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trial in order to ensure a procedural equality. That the defence could obtain 
consultations from experts outside the framework of the trial was not enough 
to create a balance between the parties. Therefore, the ECtHR found a violation 
of the principle of equality of arms.129

Once a request for the examination of a witness has been accepted, it is 
important for the authorities to assist the defence in finding the witness, 
especially those ‘whose whereabouts are difficult to ascertain’.130 The ECtHR 
explained that the authorities have this responsibility by stating, in Zentar, that 
‘it must be established that the competent authorities have actively sought [the 
witness] in order to allow this confrontation’.131 With regard to witnesses who 
live in another State, the ECtHR acknowledged in Mirilashvili that ‘the problem 
of non-appearance of witnesses living abroad is well known to the Court’.132 
In this Russian case the national court had used four testimonies, which were 
written statements obtained by the prosecution during the criminal investigation 
in the pre-trial phase. The witnesses had not been heard at trial, because they 
had all been in Georgia at the time. The Russian authorities had therefore tried 
to have the four witnesses examined before a Georgian court, but the witnesses 
had either refused to appear, e.g. because one had to take care of a young child, 
or had been unable to do so, because they were in custody. The applicant argued 
that these reasons could not justify the absence of the witnesses, especially 
because, after the four witnesses had made the written statements to the 
prosecution, they retracted these statements once they were questioned by the 
Georgian authorities in the pre-trial phase. The applicant therefore claimed that 
it had been important for the witnesses to be heard at trial. 

When the ECtHR examined the non-appearance of the witnesses in 
Mirilashvili, it referred to Klimentyev. In this case the applicant had been 
convicted for the involvement in several economic crimes, on the basis of 
testimonies of witnesses who were foreign residents and who refused to appear 
in court. In this case the ECtHR held that the non-appearance of witnesses who 
reside abroad did not lead to a violation of Article 6 ECHR, because ‘reasonable 
measures were taken by the court aimed at summoning the witnesses [living 
abroad] and it cannot be said that their failure to attend was imputable to 
the lack of diligence of the authorities in this respect’.133 The measures the 
ECtHR refers to here were inter alia repeatedly questioning relatives and other 
connections of the witnesses to inquire about their whereabouts. 

129 Ibid paras 732-735. 
130 C Grabenwarter, European Convention on Human Rights (n 1) 164.
131 Zentar v France App no 17902/02 (ECtHR, 13 April 2006) para 26: ‘il doit être établi 

que les autorités compétentes ont activement recherché celui-ci aux fins de permettre cette 
confrontation’.

132 Mirilashvili v Russia (n 40) para 214.
133 Klimentyev v Russia App no 46503/99 (ECtHR, 16 November 2006) para 125; Sadak and 

others (no 1) v Turkey App nos 29900/96, 29901/96, 29902/96 and 29903/96 (ECtHR, 
17 July 2011) para 67.
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Returning to Mirilashvili, the ECtHR explained that as a rule it is not 
prohibited to use the statements of witnesses who have not been examined in 
adversarial proceedings, but that they should be treated with ‘extreme care’.134 
An important factor to consider is, as explained in Klimentyev, ‘whether a 
reasonable effort was made by the authorities to secure the examination of a 
witness in person’.135 In Mirilashvili, the ECtHR determined that the Russian 
authorities had made a reasonable effort, stating that ‘the Russian courts cannot 
be blamed for the indisposition of the Georgian authorities to cooperate’.136

In other cases the ECtHR has confirmed the line of reasoning that, 
although it cannot give a list of the exact measures that the national authorities 
should take,137 it does require the national authorities to actively search for a 
witness.138 In case the witness lives abroad, the ECtHR finds it necessary that 
the authorities use international cooperation to track down the witness in case 
such mechanisms are available.139

Although the authorities carry the main responsibility in finding a witness, 
especially because they have the resources to do so, the defence also carries a 
responsibility. According to EComHR, the defence must inform the authorities 
about personal information of the witness, such as his or her name and place of 
residence, to the extent that this is possible.140

2.3.3.2  The examination of a witness
Witness examinations can take place during both the pre-trial and the trial 
phase of the criminal procedure. However, as explained by the ECtHR in, 
for instance, Al-Khawaja and Tahery, Article 6 (3) (d) ECHR ‘enshrines the 
principle that, before an accused can be convicted, all evidence against him 
must normally be produced in his presence at a public hearing with a view to 
adversarial argument’.141 In other words, the Court prefers that the examination 
of witnesses takes place at trial, because then all parties can observe the witness 
examination and form an opinion about the credibility and reliability of the 

134 See also the case of S.N. v Sweden App no 34209/96 (ECtHR, 2 July 2002) para 53.
135 Mirilashvili v Russia (n 40) para 217.
136 Ibid para 220.
137 Tseber v the Czech Republic App no 46203/08 (ECtHR, 22 November 2012) para 49.
138 Salikhov v Russia App no 23880/05 (ECtHR, 3 May 2012) paras 116-117; Prăjină v 

Romania App no 5592/05 (ECtHR, 7 January 2014) para 47; Lučić v Croatia App no 5699/ 
11 (ECtHR, 27 February 2014) para 79; Schatschaschwili v Germany App no 9154/10 
(ECtHR, 15 December 2015) para 121.

139 Gabrielyan v Armenia App no 8088/05 (ECtHR, 10 April 2012) para 83; Fąfrowicz v 
Poland App no 43609/07 (ECtHR, 17 April 2012) para 56; Lučić v Croatia (n 138) para 80; 
Nikolitsas v Greece App no 63117/09 (ECtHR, 3 July 2014) para 35.

140 X v the Federal Republic of Germany (n 64).
141 Al-Khawaja and Tahery v the United Kingdom App nos 26766/05 and 22228/06 (ECtHR, 

15 December 2011) para 118; Kostovski v the Netherlands App no 11454/85 (ECtHR, 20 
November 1989) para 31; Windisch v Austria App no 12489/86 (ECtHR, 27 September 
1990) para 26; Unterpertinger v Austria (n 121) para 31.   
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testimony.142 Thus, as pointed out by Wasek-Wiaderek, the ECHR in principle 
lays down the basis for an adversarial criminal procedure.143 However, most 
of the State Parties to the ECHR have an inquisitorial criminal procedure 
with the emphasis on the pre-trial phase as the stage of the criminal procedure 
during which the evidence is being gathered. The ECtHR does not object to 
this practice, as it allows a margin of appreciation with regard to how the State 
Parties interpret the ECHR and organise their criminal justice systems.144 For 
this reason, the Court explains that obtaining witness statements during the 
pre-trial phase does not violate Article 6 (3) (d) ECHR, as long as the rights of 
the defence are respected.145 Especially with regard to prosecution witnesses it 
will be necessary, in order to maintain procedural equality between the parties, 
that the defendant is given an ‘adequate and proper opportunity to challenge 
and question’ these witnesses against him or her, either at the same moment 
or a later stage of the proceedings.146 This opportunity can be given during 
the pre-trial or the trial phase and concerns every out-of-court statement the 
prosecution has obtained in absence of the defence.147 

The opportunity to attend the examination of the witness
With regard to the examination of the witness, in the light of the principle of 
equality of arms, the ECtHR finds it in principle desirable that both parties be 
present. However, exceptions can be made in the case of, for example, vulnerable 
or anonymous witnesses.148 These exceptions need to be counterbalanced in 
order to make sure that the rights of the defence are being guaranteed, or in 
other words, to maintain procedural equality between parties. The defence 
should thus still have an adequate and proper opportunity to challenge and 
question (the statement of) the witness.149 

Al-Khawaja and Tahery is an important case on how the Court deals with 
witness statements, which have not been made in presence of the defence, 
by applying inter alia the ‘sole and decisive test’. This case concerns two 
different situations. Al-Khawaja concerned a consultant physician who had 
been convicted of assaulting two female patients while they had been under 

142 Karpenko v Russia App no 5605/04 (ECtHR, 13 March 2012) para 76.
143 M Wasek-Wiaderek, The principle of “equality of arms” in criminal procedure under 

Article 6 of the European Convention on Human Rights and its functions in criminal justice 
of selected European countries: A comparative view (Leuven University Press 2000) 27. 

144 Taxquet v Belgium (n 85) para 72.
145 See also the cases of Kostovski v the Netherlands (n 141) para 41, and of Ferrantelli and 
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146 Lucà v Italy (n 109) para 39; Lüdi v Switzerland App no 12433/86 (ECtHR, 15 June 1992) 
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147 S Maffei, The Right to Confrontation in Europe (n 47) 25.  
148 Kamasinski v Austria App no 9783/82 (ECtHR, 19 December 1989) para 91.
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hypnosis. The pre-trial statements of the two victims had been submitted 
as evidence. The focus in this case was on one particular witness, who had 
committed suicide before the trial and therefore could not be examined in 
court. The second case, Tahery, concerned a gang fight in which the applicant 
had allegedly stabbed another person. In this case there was one witness, who 
made a statement he had seen the applicant stabbing the victim. He, however, 
did not testify in court, but he submitted a written statement. He had been too 
afraid to appear before court.

In both cases, the applicants had been convicted. They subsequently com-
plained to the ECtHR that their right to a fair trial had been violated, because 
they had not been able to test in court important witness statements. In order to 
decide whether the rights of the defence in relation to witness examinations had 
been violated, the Court reflected on two aspects. 

First of all, the ECtHR assessed whether there had been a good reason for 
the non-attendance of a witness at trial. As has been explained by the Court 
later in Schatschaschwili, a lack of a good reason for a witness’ non-attendance 
alone does not automatically lead to an unfair trial.150 This first step of the test 
is only relevant for the assessment of the following two steps. Concerning the 
case of Al-Khawaja, the Court determined that ‘it is plain that, where a witness 
has died, in order for his or her evidence to be taken into account, it will be 
necessary to adduce his or her witness statement’.151 With regard to a witness 
who is afraid to testify in court, the ECtHR explained that 

‘when a witness’s fear is attributable to the defendant or those acting on his 
behalf, it is appropriate to allow the evidence of that witness to be introduced 
at trial without the need for the witness to give live evidence or be examined 
by the defendant or his representatives – even if such evidence was the sole or 
decisive evidence against the defendant’.152 

The ECtHR further held that it would be ‘incompatible with the rights of victims 
and witnesses’ if the defendant could benefit from their fear. However, it is 
important that the fear is based on objective grounds and that this is supported 
by evidence. In the case of Tahery, the ECtHR determined that the fear of the 
witness had indeed been genuine. 

After having established whether there were reasonable grounds for the 
witnesses to be absent from court, the ECtHR discusses the second step: the so-
called ‘sole or decisive rule’. This rule means that in principle ‘if the conviction 
of a defendant is solely or mainly based on evidence provided by witnesses 
whom the accused is unable to question at any stage of the proceedings, 

150 Schatschaschwili v Germany (n 138) para 112.
151 Al-Khawaja and Tahery v the United Kingdom (n 141) para 121.
152 Ibid para 123.
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his defence rights are unduly restricted’.153 Only when there are ‘sufficient 
counterbalancing factors’, is the right to a fair trial not violated. These factors 
include ‘measures that permit a fair and proper assessment of the reliability 
of that evidence’.154 If there are sufficient counterbalancing factors – the third 
step of the test –, then Article 6 ECHR is not violated in those cases where 
the conviction of a person is solely and decisively based on the statement of a 
witness, who has not been examined by the defence. 

Later, in Schatschaschwili, the ECtHR also pointed out that counterbalancing 
measures are required in cases where the evidence is not “sole and decisive” 
but carried a “significant weight”’.155 The ECtHR furthermore gave examples 
of counterbalancing measures, such as that the national courts approach the 
untested evidence with caution, the use of a video recording of the absent 
witness, the existence of corroborative evidence supporting the untested witness 
statement (such as forensic evidence, expert statements, or other witnesses), 
the opportunity of the defence to give its questions to the witness in writing, 
and whether the defence is given the opportunity to give its own version of 
events and ‘cast doubt on the credibility’ of the witness statement during the 
proceedings.156

In the case of Al-Khawaja it was decided that the statement of the deceased 
witness had not been the only piece of evidence on which his conviction had 
been based and furthermore, that enough counterbalancing factors had been 
in place to test the statement of the deceased witness, such as the declarations 
of the victim’s two best friends, with whom she had shared her story, and also 
the statement of the other victim. According to the ECtHR, it is not possible to 
have stronger corroborative evidence in this situation, as the criminal offence 
was committed when the applicant and the victim were alone in a room. Article 
6 (1) and (3) ECHR therefore had not been violated in Al-Khawaja. 

In Tahery, the Court found that no proper measures had been taken to 
counterbalance the fact that the conviction had been based solely and decisively 
on the statement of a witness, who had not been examined by the defence. In 
this case Article 6 (1) and (3) ECHR had therefore been violated.

S.N. elucidates which counterbalancing measures can be taken when a 
vulnerable witness is involved. In this case, the applicant was standing trial 
for sexual abuse of a minor, whose testimony was of high importance for the 
case of the prosecution. However, in order to protect the minor from being 
confronted with the defendant, the national court took specific measures to 
balance the interests of the victim with those of the defendant. First of all, 
the defence lawyer had been given the opportunity to be present during the 
second police interview, but he chose not to do so. The interview instead was 

153 Unterpertinger v Austria (n 121) para 33.
154 Al-Khawaja and Tahery v the United Kingdom (n 141) para 147.
155 Schatschaschwili v Germany (n 138) para 116.
156 Ibid paras 126-131.
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written down in a police record. During trial and the appeal proceedings the 
video of the first police interview was shown. Also the record of the second 
interview was read out during trial and its audio record played back before the 
appeal court. Because of these measures, the ECtHR found that the defence had 
received a proper opportunity to challenge the testimony of the victim and the 
right to a fair trial had therefore not been violated.157

Another example is Doorson, a case concerning anonymous witnesses.158 In 
this case the identities of six witnesses, all of them buyers of drugs, were kept 
secret from the defence because the police feared that the witnesses would be 
threatened by drug dealers. Two of these witnesses were particularly important 
in this case, as the Court of Appeal convicted the defendant on the basis of inter 
alia their testimonies. According to the ECtHR, the anonymity of the witnesses 
had been counterbalanced sufficiently by the national court: the witnesses had 
been examined by an investigating judge, who did know their identities, and 
the defence lawyer was not only given the possibility to be present during the 
examination but also to ask every question which could be relevant for the 
defence, as long as a question did not concern their identity. Furthermore, the 
ECtHR determined that the conviction of the defendant had not been based 
solely or decisively on the two testimonies.159 The right to a fair trial had for 
this reason not been violated.

In relation to cross-border investigations and examining witnesses abroad, 
there are a few cases which relate to this topic. Although the ECtHR applies the 
same standards as in national cases, these cases also show the responsibility of 
the States when cooperating with another State. Some cases have already been 
mentioned, but more examples will be given here.160

First of all, in P.V., the German authorities had requested the Turkish 
authorities to examine a witness via international cooperation and also to 
summon the defence in order for them to be present during the examination, as 
is also required by Turkish law. However, the Turkish authorities failed to do 
so and the German court nevertheless relied on this testimony. The EComHR 
explained that the German authorities could not be held responsible for the 
failure of the Turkish authorities and it further explained that Article 6 (3) (d) 
ECHR does not give the absolute right to be present during the examination in 
this specific context.161 

In Haas, the German authorities had requested the Lebanese authorities to 
have a Lebanese witness examined in Germany. As this was not authorised, a 
request was made to examine the witness in Lebanon, with the defence present. 
However, Lebanese laws do not allow the defence to be present and, hence, 

157 S.N. v Sweden (n 134) para 52.
158 Kostovski v Netherlands (n 141); Van Mechelen and others v the Netherlands (n 122).
159 Doorson v the Netherlands (n 122) para 76.
160 See paragraph 2.1.2 of this chapter.
161 P.V. v the Federal Republic of Germany App no 11853/85 (ECtHR, 13 July 1987).
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only the investigating and prosecuting authorities were able to examine the 
witness. The reason why the use of the subsequent witness statement did not 
lead to a violation of the right to a fair trial was because it was supported by 
corroborating evidence.162

In Solakov, which concerned international cooperation between the 
American authorities and those of the Former Yugoslav Republic of Macedonia, 
both the investigating judge and the defence lawyers had been given the 
possibility of attending the examination and the latter were also summoned 
to appear. However, neither of the defence lawyers instructed by the applicant 
attended the examination, even though the applicant had made clear that he 
had enough financial means for both of them to go to the USA. The first lawyer 
had not renewed his application for a visa and with regard to the second lawyer 
it was claimed, though not supported by evidence, that he had not been duly 
summoned by the authorities. The examination was recorded in writing, but 
there was no evidence of the applicant having made attempts to read these 
records and to challenge them. According to the ECtHR, the right to a fair trial 
had not been violated, because the possibility had been given to (a part of) the 
defence to attend the examination and they had not tried to challenge it at a 
later stage of the proceedings.163 

Finally, the same conclusion was reached in Sommer, a case concerning 
international cooperation between Germany and Italy.164 In this case, witness 
statements had been obtained in Germany in the presence of both the 
investigating judge and the defence lawyer. For this reason, and also because 
the conviction had been based on other evidence, the ECtHR concluded that the 
right to a fair trial had not been violated.

The ability to ask the witness questions
Although in principle both parties should be able to question the witness, 
the ECtHR allows the questioning by the defence to be limited under certain 
circumstances. In Kok, for example, the defence had not been able to pose 
certain questions to an anonymous witness, in order to make sure that his or 
her identity would not be revealed. However, by doing so, the defendant had 
not been able to establish an alibi. The ECtHR, nevertheless held that ‘only 
a domestic court can decide on the relevance of a particular question – or, as 
in the present case, the need to prevent a question being asked that might, if 
answered, jeopardise the safety of an anonymous witness.’165 

162 Haas v Germany App no 73047/01 (ECtHR, 17 November 2005) under ‘The Court’s Assess-
ment’, point 2.

163 Solakov v the Former Yugoslav Republic of Macedonia App no 47023/99 (ECtHR, 
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164 Sommer v Italy App no 36586/08 (ECtHR, 23 March 2010).
165 Kok v the Netherlands App no 43149/98 (ECtHR, 4 July 2000) under ‘The Law’, point 2.
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In the transnational context, the EComHR explained in P.V., a case which 
has already been mentioned above, that Article 6 (3) (d) ECHR does not give 
the absolute right to ask questions directly and that the rights of the defence are 
also respected if the defence has been able to indicate questions they would like 
the witness to be asked by the responsible authority. In this case the applicant 
had not claimed that it was ‘impossible or inappropriate’ for him to request the 
authorities to ask questions on his behalf during the examination, nor that this 
request had been denied. This suggests an active role of the defence in ensuring 
the application of their own rights. However, as Bachmaier Winter points out, 
this case should be observed in light of the fact that, when this judgment was 
made, certain communication technologies did not exist yet.166

2.3.4  Search and seizure
Article 6 (3) ECHR only lays down explicitly the right to examine or have 
examined witnesses and it does not give the right to have other investigations 
carried out, such as special investigative measures like search and seizure. The 
ECtHR only discusses this kind of measure in relation to investigations by 
the authorities, and in particular with regard to possible violations of the right 
to respect for one’s private and family life, his or her home and his or her 
correspondence as enshrined in Article 8 ECHR. For example, in Imakayeva,167 
the authorities had no warrant to conduct the search in the house of the applicant 
nor could they give any reasonable explanation as to why the search had been 
necessary.168 For this reason, the right to respect for one’s home in Article 8 
ECHR had been violated. 

From the case of Khan, which concerned the unlawful use of covert 
listening devices, it becomes clear that the unlawful use of an investigation 
method under Article 8 ECHR does not automatically lead to a violation of 
Article 6 ECHR if the evidence obtained has subsequently been used at trial.169 
This relates to what has been explained earlier about how the ECtHR assesses 
evidential matters; the Court will determine whether Article 6 ECHR has been 
violated by examining whether an opportunity has been given to the defence to 
challenge the evidence which has been presented and not whether the evidence 
should have been admissible. This means that if the defence has had the benefit 
of adversarial proceedings, then, even though the evidence has been unlawfully 
obtained under Article 8 ECHR, Article 6 ECHR has still been applied properly. 

166 L Bachmaier Winter, ‘Transnational Criminal Proceedings, Witness Evidence and Con-
frontation: Lessons from the ECtHR’s Case Law’ (2013) 9 Utrecht Law Review 138.

167 Imakayeva v Russia App no 7615/02 (ECtHR, 9 November 2006) paras 187-189.
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44, and of Aleksanyan v Russia App no 46468/06 (ECtHR, 22 December 2008) paras 217-
218.

169 Khan v the United Kingdom App no 35394/97 (ECtHR, 12 May 2000) paras 38-40.
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Article 8 ECHR is the ‘dominant provision’ with regard to the execution of 
investigation methods such as searches. As a consequence, there is no case-law 
on the execution of this investigation method under Article 6 ECHR and also 
none in relation to the application of the principle of equality of arms. However, 
the ECtHR has made some general remarks in relation to investigations by the 
defence, which could be applicable to searches. 

In Khodorkovskiy and Lebedev, for example, the ECtHR held that an 
‘active defence’ also implies that the defence should be able to adduce ‘other 
evidence’.170 Furthermore, when the ECtHR explained in Dayanan that a task 
of the defence lawyer is the ‘collection of evidence favourable to the accused’, 
this could also be understood as including the execution of a search.171 Never-
theless, there is no ECHR case-law which specifically discusses the possibility 
of the defence conducting or requesting the execution of a search. If this 
possibility is given to the defence under national law, the general notions of the 
principle of equality of arms should be applied.

3  The CFR

3.1  The right to a fair trial in Article 47 CFR

3.1.1  The structure of Article 47 CFR
Article 47 CFR lays down both the right to a fair trial and the right to an effective 
remedy. This provision also gives explicitly the right to legal counsel or a 
representative. In addition, it enshrines other general notions and principles of 
the right to a fair trial. The presumption of innocence and the right of defence, 
however, are not included in Article 47 CFR. These aspects of the right to a fair 
trial have been laid down in Article 48 CFR.

3.1.2  The relation between Article 47 CFR and Article 6 ECHR
For the discussion on the interpretation of the rights and principles laid down 
in Article 47 CFR, including the principle of equality of arms, it is important 
to understand the connection between the CFR and the ECHR. This paragraph 
explains by means of a short historical overview why the ECHR and the ECtHR 
case-law are important sources for the interpretation of the CFR. In addition, it 
discusses to what extent the CJEU can deviate from the ECHR doctrine and can 
adopt its own definitions for the fundamental rights of the CFR.

The protection of fundamental rights by the EU has its main basis in the 
case-law of the CJEU. In 1969 the CJEU affirmed for the first time in Stauder 
that there are general principles of EU law which aim to protect fundamental 
rights by determining that the European Commission could not ‘[prejudice] the 

170 Khodorkovskiy and Lebedev v Russia (n 127) para 728. See also the cases of Mirilashvili v 
Russia (n 40) and of Perna v Italy (n 108).
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fundamental human rights enshrined in the general principles of Community 
law and protected by the Court’.172 This was further developed by the Court 
in the case of Internationale Handelsgesellschaft, in which it stated that the 
‘respect for fundamental rights forms an integral part of the general principles of 
law protected by the Court of Justice’.173 Later in Nold, the CJEU also explained 
that it considered itself to be ‘bound to draw inspiration from constitutional 
traditions common to the Member States’ with regard to the protection of 
fundamental rights.174 It furthermore held that it could also use the international 
human rights treaties to which the EU Member States are parties. In this context 
one international human rights treaty, the ECHR, became especially important 
to the CJEU.175 This convention and the ECtHR case-law have been an important 
source for definitions of legal concepts and for guidelines to establish whether 
human rights have been violated. As has been explained by Varju, using the 
ECHR as a source of inspiration gives ‘gravitas’ to the EU case-law on human 
rights.176 It is also useful when the judges are confronted with a new area of EU 
law, in which they have not yet developed their own case-law.

When the EU was established, the case-law of the CJEU on fundamental 
rights as general principles of EU law was codified. The Treaty of Maastricht 
laid down that the EU 

‘shall respect fundamental rights, as guaranteed by the European Convention 
for the Protection of Human Rights and Fundamental Freedoms signed in 
Rome on 4 November 1950 and as they result from the constitutional traditions 
common to the Member States, as general principles of Community law’.177 

With regard to the right to a fair trial enshrined in Article 6 ECHR, the CJEU 
has explained in Ordre des barreaux francophones and germanophones that 
this is a fundamental right ‘which the European Union respects as a general 
principle under [former] Article 6 (2) TEU’.178 

172 Case 29/69 Stauder [1969] ECLI:EU:C:1969:57, under ‘Grounds’ point 7.
173 Case 11/70 Internationale Handelsgesellschaft mbH v Einfuhr- un Vorratsstelle für Getreide 

un Futtermittel [1970] ECLI:EU:C:1970:114, para 4.
174 Case 4/73 Nold KG v Commission [1974] ECLI:EU:C:1974:51, para 13.
175 Case C-260/89 ERT v DEP [1991] ECLI:EU:C:1991:254 41; Joined Cases C-402/05P and 

C-415/05P Kadi and Al Barakaat International Foundation v Council and Commission 
[2008] ECLI:EU:C:2008:461, para 283.

176 M Varju, European Union Human Rights Law (Edward Elgar Publishing 2014) 243. 
177 Art F Treaty of Maastricht: the Treaty on European Union [1992] OJ C 191/01. Nowadays, 

after the entry into force of Treaty of Lisbon: Amending the Treaty on European Union and 
the Treaty Establishing the European Community [2007] OJ C 306/01, it has been laid down 
in Art 6 (3) TEU. See also Opinion 2/13 Accession of the European Union to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms – Compatibility 
of the draft agreement with the EU and FEU Treaties [2014] ECLI:EU:C:2014:2454 
(Opinion 2/13 of the CJEU) para 37.

178 Case C-305/05 Ordre des barreaux francophones and germanophone and others [2007] 
ECLI:EU:C:2007:383, para 29.
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When the Treaty of Lisbon entered into force in 2009, several important 
changes were made to the protection of fundamental rights by the EU. First 
of all, the TEU now gives a legal basis for the EU to accede to the ECHR.179 
Secondly, the CFR, which had already been adopted in 2000, became a primary 
source of EU law and thus legally binding. 

The CFR has been drafted on the basis of the constitutional traditions and 
the international obligations of the EU Member States.180 Because all EU 
Member States are signatories to the ECHR, the international obligations which 
also flow from this Convention have been taken into account.181 In addition, 
it has been determined that the manner in which the CFR is interpreted may 
not be ‘restricting or adversely affecting’ the fundamental rights and freedoms 
laid down by several human rights treaties, including the ECHR.182 This is 
especially relevant for the interpretation of the rights of the CFR, which have 
been explicitly based on the rights laid down in the ECHR. 

An example of such a right is the right to a fair trial in Article 47 CFR, 
which corresponds specifically to the right to a fair trial enshrined in Article 6 
(1) ECHR.183 This has also been confirmed by the CJEU in Chalkor, stating that 
Article 47 CFR implements the ‘protection of Article 6 (1) ECHR’ into the law 
of the EU.184 Furthermore, Article 48 CFR, which guarantees the presumption 
of innocence and the right of defence, is considered to protect the same rights 
as those enshrined in Article 6 (2) and (3) ECHR, even though the wording 
of Article 48 CFR is considerably less explicit than the text of Article 6 (3) 
ECHR.185 Thus Articles 47 and 48 CFR jointly protect the rights laid down in 
Article 6 ECHR.186

What this particular relationship entails for the interpretation of Articles 47 
and 48 CFR is clarified by Article 52 (3) CFR. This provision determines that 
the rights of the CFR which ‘correspond’ to rights guaranteed by the ECHR 
have the same ‘meaning and scope’ as those of the ECHR. The rationale behind 
this rule is that, if provisions of the CFR are based on those of the ECHR, a 
consistent interpretation between these provisions needs to be ensured.187 This 
is understandable, as EU Member States need to adhere to their obligations 
under both the ECHR and the CFR. 

179 Art 6 (2) TEU. The accession to the EU is, however, a complex procedure, which is 
demonstrated by, for example, Opinion 2/13 of the CJEU (n 177).

180 Preamble CFR.
181 Ibid.
182 Art 53 CFR.
183 The right to an effective remedy is based on Art 13 ECHR. 
184 Case C-386/10P Chalkor v Commission [2011] ECLI:EU:C:2011:815, para 51.
185 Explanations relating to the Charter of Fundamental Rights [2007] OJ C 303/02 (Explana-

tions CFR) 30.
186 See in this regard also the case of Radu, in which the CJEU confirmed that ‘the right to be 

heard, which is guaranteed by Article 6 of the ECHR […], is today laid down in Articles 47 
and 48 of the Charter’, Case C-396/11 Radu [2013] ECLI:EU:C:2013:39, para 32.

187 Explanations CFR (n 185) 33.
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In addition, Article 52 (3) CFR also explains that it is not prohibited for 
EU law to adopt a higher level of protection than that given by the ECHR. It 
is therefore possible that the rights of the ECHR might only be the basis of 
the higher level of protection offered by the CFR.188 The EU, and therefore 
the CJEU, will always have to take the fundamental rights of the ECHR into 
consideration. In turn, the ECtHR could use and has already used the CJEU 
case-law as a source of inspiration.189 In short, there is a growing interaction 
between the CJEU and the ECtHR which influences the development of 
fundamental rights within the EU.

The relationship between Article 47 CFR and Article 6 (1) ECHR means for 
the principle of equality of arms that the manner in which the ECtHR interprets 
and applies the principle of equality of arms influences how the CJEU should 
interpret and apply this principle. However, as explained above, the CJEU has 
the possibility to divert from the practice of the ECtHR, so as to offer a higher 
level of protection within the AFSJ of the EU. 

3.1.3   The applicability of Article 47 CFR to international cooperation in 
criminal matters

The scope of the CFR has been determined in Article 51 CFR, under which 
the fundamental rights and principles of the CFR must be respected by the 
EU institutions and Member States when they apply or implement EU law.190 
This means that the CFR can be applicable to cases on a national, cross-border 
or transnational, and European level, provided that those cases concern the 
application of EU legislation or national legislation implementing EU law. In 
Åklagaren v Hans Åkerberg Fransson, the CJEU explained that ‘implementing 
Union law’ not only refers to national legislation which transposes EU legislation 
– in this particular case Directive 2006/112 –, but also to national legislation 
enforcing an ‘obligation imposed on the Member States by the Treaty’.191 The 
scope should therefore be interpreted in a broad manner.

When the CJEU applies the fundamental rights of the CFR to cases 
concerning criminal law and procedure, it must take into account the objective 
of the EU to develop an AFSJ. Compared to the ECHR, the focus is not on 
the development of the national criminal justice systems, but on the creation 
of a single area of justice within the EU, in which the different legal systems 
of the EU Member States continue to exist, but at the same time legislation 
is being harmonised and international cooperation among authorities is being 

188 S Gless, ‘Transnational Cooperation in Criminal Matters and the Guarantee of a Fair Trial’ 
(n 12) 92. 

189 An example is the definition of the ne bis in idem principle, as discussed in the case of 
Sergey Zolotukhin v Russia App no 14939/03 (ECtHR, 10 February 2009) paras 33-38.

190 Art 6 (1) TEU; Art 51 CFR. 
191 Case C-617/10 Åkerberg Fransson [2013] ECLI:EU:C:2013:105, para 28. See in this regard 

also the case of Case C-206/13 Siragusa [2014] ECLI:EU:C:2014:126, paras 24 and 31.
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enhanced.192 In its decisions the CJEU thus needs to respect the diversity among 
the national criminal justice systems, but at the same time it must also ensure 
a uniform application of EU law and resolve conflicts between the different 
understandings of concepts of criminal procedure by the Member States. The 
CJEU therefore has the task to find a balance between national diversity and 
EU common standards.193 

Focusing on the application of the right to a fair trial enshrined in Article 47 
CFR to international cooperation, the CJEU has held in this context that the 
facilitation and the acceleration of judicial cooperation will contribute to the 
‘objective set for the EU to become an AFSJ’.194 However, it has also explained 
that at the same time there is also a paramount obligation to respect the 
fundamental rights and fundamental legal principles as enshrined in Article 6 
TEU, among which the right to a fair trial.195 This means that, when the CJEU 
applies Article 47 CFR to cross-border criminal cases, it needs to find a balance 
between protecting the rights of the defence on the one hand and serving the 
interests of the investigation and prosecution of criminal offences by having 
enhanced cooperation between the authorities on the other hand. 

How Article 47 CFR is applied in order to attain this balance depends on 
different aspects, such as the aim of the specific instrument for international 
cooperation and the minimum level of protection of the rights as given by 
Article 6 ECHR. Especially if the CJEU does not adopt a higher level of 
protection of the rights enshrined in Article 47 CFR, then the standard of 
protection as given by the ECtHR case-law in relation to Article 6 ECHR applies. 
But, as discussed above, there are doubts as to whether Article 6 ECHR offers 
sufficient protection in the context of international cooperation. For this reason, 
the question arises whether, until the CJEU decides to adopt a higher level of 
protection of the right to a fair trial by adopting transnational standards for its 
application, Article 47 CFR offers a different protection than Article 6 ECHR in 
relation to international cooperation. With regard to the proceedings concerning 
the determination of a criminal charge and thus the merits of a case, it seems 
that there is no difference (yet).196 Advocate-General Sharpston has, however, 
called upon the CJEU to adopt a more protective threshold for Article 47 CFR 
in extradition or EAW cases than the requirement of the ECtHR that a person 
needs to risk a ‘flagrant denial of justice’ in order for his or her extradition or 
surrender to violate the right to a fair trial under Article 6 ECHR.197

192 Preamble CFR.
193 V Mitsilegas, EU Criminal Law after Lisbon: Rights, Trust and the Transformation of 

Justice in Europe (Hart Publishing 2016) 178.
194 Case C-396/11 Radu (n 186) para 34; Case C-399/11 Melloni [2013] ECLI:EU:C:2013:107, 

para 37; Case C-168/13PPU F. [2013] ECLI:EU:C:2013:358, para 35.
195 See, for example, Case C-168/13PPU F. (n 194) para 40.
196 See also S Gless, ‘Transnational Cooperation in Criminal Matters and the Guarantee of a 

Fair Trial’ (n 12) 93.
197 Case C-396/11 Radu [2012] Opinion of AG Sharpston ECLI:EU:C:2012:648, paras 81-85.
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In addition, it is not very clear to what extent Article 47 CFR is applicable to 
EAW proceedings, as the ECtHR has held that Article 6 ECHR does not apply 
when a proceeding does not concern the merits of a case. It could be argued that 
the fundamental rights of the CFR need to be respected when the EU Member 
States implement and apply EU law, such as the Framework Decision on the 
EAW. In addition, this Framework Decision gives the right to the requested 
person to be assisted by a legal counsel and by an interpreter for the purpose 
of the execution of the EAW and, in case the requested person does not give 
his or her consent, the right to a hearing in the executing State.198 Since the 
Framework Decision explains in the preamble that it ‘respects fundamental 
rights and observes the principles […] reflected in the Charter of Fundamental 
Rights of the European Union’, it could be inferred as that Article 47 CFR does 
apply to these specific hearings.199 This, however, has not been confirmed by 
the CJEU. Moreover, there is national case-law in which the national judge 
explains the applicability of Article 47 CFR to extradition cases in the same 
manner as the ECtHR in relation to Article 6 ECHR.200

One clear difference between Article 47 CFR and Article 6 ECHR is that 
the application of Article 47 CFR to cross-border criminal cases seems to be 
much more straightforward than the application of Article 6 ECHR; namely 
when EU law on international cooperation is being implemented or applied. As 
a result, Article 47 CFR ‘transnationalises’ the scope of Article 6 ECHR, as the 
latter forms the minimum level of protection of the rights of Article 47 CFR, 
and it clarifies the importance of Article 6 ECHR in relation to international 
cooperation.

At this moment, there are still only a few cases in which the CJEU applies 
Article 47 CFR to international cooperation, although the number of this type 
of cases is growing. Most of them concern the execution of an EAW.201 In 
general, the CJEU has explained in its case-law that international cooperation 
between the authorities, based on the principle of mutual recognition, can 
only be limited in ‘exceptional circumstances’.202 These circumstances are the 
grounds of refusal laid down in the legislation on international cooperation 
instruments. If the CJEU allows for more grounds of refusal than have been 
determined by EU law, then international cooperation would become more 
restricted and thus less efficient. The Court therefore interprets the grounds for 

198 Artt 11 and 14 Council Framework Decision (2002/584/JHA) of 13 June 2002 on the 
European arrest warrant and the surrender procedures between Member States [2002] OJ L 
190/1.

199 Ibid Preamble.
200 See, for example, District Court (Rechtbank) Amsterdam ECLI:NL:RBAMS:2016:8717 

(22 December 2016).
201 Examples are Case C-396/11 Radu (n 186); Case C-399/11 Melloni (n 194); Case C-192/ 

12PPU West [2012] ECLI:EU:C:2012:404; Case C-168/13PPU F. (n 194) and Case C-237/ 
15PPU Lanigan [2015] ECLI:EU:C:2015:474. 

202 Opinion 2/13 of the CJEU (n 177) para 191.
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refusal in a strict manner. This also reflects the presumed mutual trust among 
the EU Member States in each other’s legal systems, as further discussed in 
Chapter 3.203

A case which must be discussed in detail here is Melloni concerning the 
execution of an Italian EAW, which was issued with the purpose of enforcing 
a prison sentence which had been imposed by a judgment in absentia. The 
requested person had opposed the decision of the Spanish authorities to execute 
the EAW by stating that the right to a fair trial as protected by the Spanish 
Constitution would be violated if he were to be surrendered by the Spanish 
authorities. He based this claim on the fact that he had been convicted by a 
judgment in absentia and that he had not received the possibility to defend 
himself. If the EAW were not executed with a condition that the requested 
person would subsequently be given the right to apply for a retrial, then his 
right to a defence would have been violated by the Spanish authorities. His 
petition was considered admissible by the Spanish Constitutional Court, which 
subsequently posed the question whether the Framework Decision on the 
EAW ‘precludes the Spanish courts from making the surrender of Mr Melloni 
conditional on the right to have the conviction in question reviewed’.204 The 
Court referred this question to the CJEU for a preliminary ruling and added 
the further question of whether, if the first question could be answered 
affirmatively, the Framework Decision on the EAW can be found compatible 
on this point with the requirements of Article 47 CFR. The third question which 
the Constitutional Court asked, was whether under Article 53 CFR, a Member 
State is allowed to offer more protection than EU law in order to avoid conflict 
with its own Constitution.

The specific provision of the Framework Decision on the EAW which was 
questioned was Article 4a (1), which has been added to the Framework Decision 
after the adoption of another Framework Decision on decisions rendered in 
absentia.205 This provision gives in specific circumstances a ground of refusal 
for the execution of an EAW in cases where it has been issued with the purpose 
of executing a custodial sentence or a detention order laid down in a judgment 
rendered in absentia.

Answering the first question of the referral court, the CJEU explained that 
Article 4a (1) of the Framework Decision on the EAW should be interpreted 
as meaning that it does not give the possibility to the executing authorities of 
executing an EAW on the condition that the judgment – in absentia – must be 

203 For example, Case C-168/13PPU F. (n 194) para 50. See the discussion in para 3.2.1 of 
Chapter 3.

204 Case C-399/11 Melloni (n 194) para 24.
205 Council Framework Decision 2009/299/JHA of 26 February 2009 amending Framework 

Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/JHA and 2008/947/
JHA, thereby enhancing the procedural rights of persons and fostering the application of the 
principle of mutual recognition to decisions rendered in the absence of the person concerned 
at the trial [2009] OJ L 81/24.
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re-opened for review.206 In order to determine whether this is compatible with 
the right to a fair trial – as asked by the Spanish Constitutional Court in the 
second question –, the CJEU first examined Article 47 CFR. In this context it 
explained that the right to appear in person at one’s own trial is not an absolute 
right and that the right can be waived by the accused person. If the authorities 
have met certain conditions, such as having informed the accused person about 
the time and place of the trial, then no violation of this right can be found.207 
The CJEU subsequently refers to case-law of the ECtHR with the explanation 
that this interpretation of the right to be present at trial, as an aspect of the 
right to a fair trial enshrined in Article 47 CFR, is in correspondence with 
the scope of the right guaranteed by e.g. Article 6 (1) ECHR.208 Furthermore, 
the CJEU focuses on the Framework Decision on the decisions rendered in 
absentia, explaining that its objective is to enhance the protection of procedural 
rights, but also the improvement of the mutual recognition of judicial decisions 
between Member States.209 It thus tries to seek a balance between the interests 
of the affected individual and the aim of improving judicial cooperation within 
the EU in order to establish an AFSJ. For this reason, the Framework Decision 
on the decisions rendered in absentia lays down the specific conditions which 
need to be met in order for the authorities to be able to invoke such a ground of 
refusal. Only then can the execution of judicial cooperation be restricted with 
the purpose of protecting the rights of the individual. 

The conditions required to invoke the ground of refusal in Article 4a (1) 
of the Framework Decision are that the requested person must not have been 
summoned or have been otherwise informed about the date and place of the 
trial and about the possibility that he could be convicted in absentia, if he 
decides not to appear before court. It has already been explained that Article 47 
CFR provides that the right to appear at one’s own trial is not violated if the 
authorities have duly summoned the accused person. The Framework Decision 
on the EAW, and specifically Article 4a (1), therefore complies with Article 47 
CFR.

Concerning the third question, the CJEU has explained that it cannot be 
accepted that under Article 53 CFR it would be possible for the Member States 
to give more protection to an individual in judicial cooperation – by giving 
more grounds of refusal – than has been laid down in EU law.210 This would 
undermine the ‘primacy, the unity and the effectiveness’ of EU law.211 

206 Case C-399/11 Melloni (n 194) para 46.
207 The CJEU refers here to the Case C-619/10 Trade Agency [2012] ECLI:EU:C:2012:531, in 
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App no 56581/00 (ECtHR, 1 March 2006).
209 Case C-399/11 Melloni (n 194) para 51.
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211 Ibid para 63.
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This case demonstrates that, in the context of international cooperation 
in criminal matters, the CJEU aims to protect the development of enhancing 
cooperation among the EU Member States by limiting the grounds of refusal 
for the execution of a mutual recognition instrument. In addition, it shows how 
the CJEU ensures that its interpretation of Article 47 CFR is in accordance with 
the ECtHR’s interpretation of the right to a fair trial of Article 6 ECHR – in this 
case the specific right to be present at trial.

Up until now, the CJEU has not applied the CFR in the context of cross-
border evidence gathering. It therefore is unclear how the CFR protects the 
procedural rights of the defence in relation to evidentiary matters differently 
than the ECHR. Perhaps once the new instrument on cross-border investigations 
will have been implemented, the case-law of the CJEU will give guidelines on 
this topic.212

3.2  The principle of equality of arms in Article 47 CFR

According to the case-law of the CJEU, the principle of equality of arms is an 
aspect of the right to a fair trial enshrined in Article 47 CFR. First the Court 
explained in Sweden and others that the principle of equality of arms is a 
‘corollary’ of the right to a fair trial.213 Two years later in Otis and others, the 
Court recognised the principle of equality of arms specifically as an aspect of 
the right to a fair trial as laid down in Article 47 CFR.214 

So far, the principle of equality of arms has not been applied by the CJEU in 
cases concerning criminal proceedings; the principle has only been discussed 
in cases with regard to civil and competition law. However, as explained above, 
the fundamental rights of the CFR which correspond to rights of the ECHR 
need to be interpreted in accordance with the relevant ECtHR case-law. For 
this reason, it is at least clear that the principle of equality of arms in Article 47 
CFR should be applied in criminal proceedings as explained by the ECtHR 
in its case-law. Because the CJEU has discussed this principle in relation to 
other fields of law, these cases can be used as an example of how the CJEU has 
defined and applied the principle of equality of arms up until now and whether 
it has indeed followed the case-law of the ECHR or not. 

In this regard it must also be pointed out that, although the CJEU has 
never held that competition law is the same as criminal law, in practice it does 
apply principles of criminal procedure to competition cases.215 The reason is 
the punitive nature of competition law and the similarities between the two 

212 See para 3.3 of Chapter 3.
213 Joined Cases C-514/07P, C-528/07P and C-532/07P Sweden and Others v API and Com-

mission [2010] ECLI:EU:C:2010:541, para 88.
214 Case C-199/11 Otis and others [2012] ECLI:EU:C:2012:684, para 71.
215 AH Klip, European Criminal Law (n 41) 3; WB van Bockel, The ne bis in idem principle in 

EU law (Kluwer 2010) 45.
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fields of law.216 For this reason it is possible that the CJEU would apply the 
definition of the principle of equality of arms as given in its competition case-
law equally in cases concerning criminal law. In addition, one may also assume 
that the fundamental rights of the CFR would have the same application in all 
EU policy fields.217

3.2.1  The general definition of the principle of equality of arms
Before the CJEU explained in the competition case Otis and others that the 
principle of equality of arms is an aspect of the right to a fair trial enshrined in 
Article 47 CFR, it had already given a definition of this principle in two other 
competition cases.218 This definition is the same as the one of the ECtHR: ‘the 
principle of equality of arms […] requires each party to be given a reasonable 
opportunity to present his case under conditions that do not place him at a 
substantial disadvantage vis-à-vis his opponent’.219 The CJEU subsequently 
repeated this definition in Otis and others.220 

As was pointed out in the opinion of Advocate-General Cruz Villalón in this 
case, it is clear that the CJEU ‘draws much inspiration’ from the case-law of the 
ECtHR for the interpretation of the principle of equality of arms.221 The CJEU 
also discussed the purpose of the principle of equality of arms, explaining that 
it aims to find a balance between the parties in the proceedings.222 This also 
flows from the ECtHR case-law. But where the ECtHR can find a violation 
of the principle of equality of arms based on the fact that there ‘appears’ to be 
an imbalance between the parties, the CJEU explains that as a rule it requires 
actual evidence of an imbalance from the party which has suffered from the 
consequences in order to determine that the principle of equality of arms has 
been violated.223 This is the only difference, so far, between the explanation of 
the concept of equality of arms between the CJEU and the ECtHR.

216 Case C-286/13P Dole Food and Dole Fresh Fruit Europe v Commission [2015] Opinion of 
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In Otis and others, the principle of equality of arms was discussed in relation 
to an action for damages, which had been brought by the Commission before 
a national court after it had established that four main European manufacturers 
of elevators and escalators – Otis and other companies – had formed a cartel.224 
This national court asked the CJEU to examine and explain whether there 
was an imbalance between the parties and thus a violation of the principle of 
equality of arms, because the Commission had not only made the claim for 
damages but had also been the investigator into the infringement of Article 101 
TFEU.225 The four manufacturers had claimed that for this reason they were in 
a less favourable position than the Commission, as the latter also had access to 
the confidential information from the investigation which cannot be used for 
other purposes than the investigation.226

In this case the CJEU explained that equality of arms – or procedural 
equality – can be understood as entailing that ‘any document submitted to the 
court may be examined and challenged by any party to the proceedings’.227 
Here the Court found no reason to believe that the case of the Commission 
had been based on confidential information, which the defendants – the four 
manufacturers – had not been able to challenge. The CJEU also based this 
on the fact that EU law provides safeguards to prevent this from happening, 
such as the prohibition, enshrined in Article 28 (1) of Regulation 1/2003, for 
the Commission to use the information gathered in an investigation for other 
purposes than the investigation of the suspected infringement. For this reason, 
the principle of equality of arms had not been violated.

The CJEU has applied the same definition of the principle of equality of arms 
in several other cases after Otis and others.228 An example is the competition 
case Guardian,229 in which the defendant argued in its appeal before the 
European Court of Justice (ECJ) that the principle of equality of arms had been 
violated because the General Court had used a document as evidence, which 
had not been included in the case-file and therefore had not been discussed in the 
written debate prior to the hearing.230 The ECJ, however, determined there had 
not been a violation of the principle of equality of arms, as the defendant had 
received three days before the hearing a copy of the specific document – which 
was considered to be enough time for the preparation – and subsequently 
had not requested at the hearing to either comment on the document or to 
postpone the hearing. The ECJ explained that for this reason the defendant 

224 Art 101 TFEU.
225 Case C-199/11 Otis and others (n 214) para 68.
226 Ibid para 69.
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had not succeeded in demonstrating how the General Court had violated the 
principle of equality of arms by failing to ensure there was sufficient time for 
the defendant to prepare its case or to comment on the document concerned.231

In another case concerning civil law, Sánchez Morcillo and Abril García, the 
CJEU relied on the same definition of the principle of equality of arms, apart 
from the change of ‘substantial disadvantage’ into ‘a clearly less advantageous 
position’.232 The judgment of the Court does, however, not give reason to 
believe that this difference has any significance. A violation of the principle 
of equality of arms was found in this case, because of the imbalance between 
the creditors and the debtors in mortgage enforcement proceedings caused by 
unfair terms in the contracts between the parties.233

To conclude, the above described case-law shows that the CJEU defines 
the principle of equality of arms in the same manner as the ECtHR in civil and 
competition cases. Although it has not yet discussed this principle with regard 
to criminal proceedings, one may assume that the CJEU would use the same 
definition. After all, this definition is the same as the one given by the ECtHR 
in criminal cases, which, as explained above, is the minimum protection that 
the CFR must offer.234

4  A transnational principle of equality of arms within the EU?

The analysis above has shown that currently the main European source 
for the principle of equality of arms is the ECtHR case-law, which focuses 
specifically on the development of human rights protection in national criminal 
proceedings and not in relation to proceedings of international cooperation. 
Therefore, the manner in which the principle of equality of arms is currently 
applied in cross-border criminal cases depends in particular on how the State 
Parties have developed the concept of equality of arms in accordance with 
their legal traditions within their national criminal justice systems. The broad 
definition of the principle of equality of arms adopted by the ECtHR allows for 
different interpretations. As a result, the cooperating States could have different 
understandings of how the principle of equality of arms needs to be applied, 
which could make the cooperation between them more difficult. In addition, it 
could increase the risk of insufficient protection of the rights of the defence.

In the meantime, the State Parties to the ECHR and in particular the EU 
Member States are cooperating more frequently in criminal matters. The reason 
is the development of the AFSJ by the EU and its new treaties and legislation 
with the purpose of enhancing the international cooperation in criminal matters. 

231 Ibid para 34.
232 Case C-169/14 Sánchez Morcillo and Abril García [2014] ECLI:EU:C:2014:2099, para 49. 
233 Ibid paras 50-51.
234 See also Case C-199/11 Otis and others [2012] Opinion of AG Cruz Villalón (n 221) para 
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As will be discussed in detail in Chapter 3, it is becoming easier for judicial 
authorities within the EU to have suspects or accused persons surrendered to their 
jurisdictions or to have evidence obtained in another Member State. Criminal 
investigations can also have a transnational character as law enforcement 
authorities from different jurisdictions have the opportunity to form Joint 
Investigation Teams (JITs) to investigate a specific case in several EU Member 
States for a certain period of time.235 A JIT is set up in one participating State 
and its activities shall be governed by the laws of the State where it operates.236 
The different law enforcement authorities will therefore be confronted with the 
criminal procedure of other EU Member States.

Because of these developments the EU Member States have an increasingly 
important role in each other’s criminal proceedings. For this reason, it is 
possible that the general principles of criminal law will have to be applied in a 
cross-border context and therefore require a common standard with the purpose 
of solving conflicts, ensuring a unified application of EU law or establishing a 
specific level of protection of the respective principle.237

Where it does not seem likely that the ECtHR will develop a transnational 
meaning for the principle of equality of arms, considering its focus on the 
national jurisdictions and the individual responsibility of States, it is possible 
that the CJEU will discuss, and thus develop, the principle of equality of 
arms enshrined in Article 47 CFR in relation to transnational or cross-border 
criminal cases, as the CFR needs to be respected when the EU Member States 
implement and apply EU legislation on international cooperation.

Thus far, the EU has been careful in developing autonomous concepts of 
fundamental rights and principles. The reason is that, as discussed above, the 
EU needs to respect the diversity of national criminal justice systems within 
the AFSJ.238 However, for the reasons given above, it could be necessary to 
develop common standards as the number of transnational criminal proceedings 
is increasing. 

A similar process has taken place with regard to the creation of the internal 
market; in this context the autonomy of EU law was determined and various 
autonomous concepts were adopted.239 Examples are the common definitions 
of notions such as ‘worker’ and ‘goods’.240 Similarly, the CJEU could adopt 

235 Council Framework Decision 2002/465/JHA of 13 June 2002 on joint investigation teams 
[2002] OJ L 162/1.

236 Ibid Art 1 (3).
237 See the explanation of Vervaele in relation to the principle of ne bis in idem in ‘The 

transnational ne bis in idem principle in the EU. Mutual recognition and equivalent 
protrection of human rights’ (2005) 1 Utrecht Law Review 101.

238 V Mitsilegas, EU Criminal Law after Lisbon (n 193) 178. See also Art 67 (1) TFEU.
239 Case 6/64 Costa v E.N.E.L [1964] ECLI:EU:C:1964:66.
240 Concerning the concept of ‘worker’, see Case 66/85 Lawrie-Blum v Land Baden-Württemberg 

[1986] ECLI:EU:C:1986:284, paras 16-17, and Case C-345/09 Van Delft and others [2010] 
ECLI:EU:C:2010:610, para 89. For the concept of ‘goods’, see Case 7/68 Commission v 
Italy [1968] ECLI:EU:C:1968:51, under ‘The scope of the disputed tax’.
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autonomous meanings for the notions encompassed within the principle of 
equality of arms. For example, how should a party be able to ‘present his 
case’? Should it be able to adopt a reactive or an active approach? How can 
a ‘reasonable opportunity’ be explained in relation to the various rights and 
procedures that are important when preparing a case for trial, such as the 
collection of evidence?

If there is a need for an autonomous concept of equality of arms, then the 
CJEU could adopt a new definition for the principle of equality of arms in the 
same manner as it has developed other general principles of EU law by finding 
inspiration in other international human rights agreements, such as the ECHR, 
and also in the ‘constitutional traditions of Member States’.241 However, as 
pointed out by Craig and De Búrca, when the differences between the legal 
systems of the EU Member States are quite substantial, it could be difficult to 
find a single common practice.242 

An example of a principle which has been given a transnational meaning, 
because of the development of international cooperation within the EU, is ne 
bis in idem. It is not being suggested that a transnational principle of equality 
of arms can and will be adopted in the exact same manner as the principle of ne 
bis in idem, but it is nonetheless an interesting example of how a transnational 
meaning for a principle has been developed.

 On a national level, the principle of ne bis in idem is interpreted differently 
by the EU Member States: some States do not allow for a criminal offence to 
be prosecuted twice, whereas others would allow multiple prosecutions but not 
more than one punishment.243 Because of the increase of cross-border crime 
and therefore the risk of a person being prosecuted in more than one European 
State, a transnational – or European – meaning of the principle of ne bis in 
idem had been laid down in Article 54 of the Convention Implementing the 
Schengen Agreement (CISA) of 1990 for the Schengen Area. This provision 
sets forth that:

‘a person whose trial has been finally disposed of in one Contracting Party may 
not be prosecuted in another Contracting Party for the same acts provided that, 
if a penalty has been imposed, it has been enforced, is actually in the process of 
being enforced or can no longer be enforced under the laws of the sentencing 
Contracting Party’.

241 Case 4/73 Nold KG v Commission (n 174) under ‘Violation of fundamental rights’ and 
‘Conclusions of parties’.

242 P Craig and G De Búrca, EU Law: Text, Cases and Material (5th edn, Oxford University 
Press 2011) 371.

243 JAE Vervaele, ‘The transnational ne bis in idem principle in the EU’ (n 237) 109. The 
principle of ne bis in idem has been laid down in, for example, Art 14 (7) ICCPR and Art 4 
(1) of Protocol No 7 of the ECHR.
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The function of this transnational definition of the principle of ne bis in idem is 
not to unify the different interpretations of the principle in the national criminal 
justice systems. Instead, it aims to explain how the principle needs to be applied 
when the different criminal justice systems of the Member States are confronted 
with each other on a transnational level or, to be more precise, when more than 
one Member State has jurisdiction to prosecute a criminal offence. It is thus an 
instrument to deal with conflicts of jurisdictions. 

Once the CISA became part of EU law, national courts have been referring 
several questions to the CJEU for a preliminary ruling on the interpretation 
and scope of this principle, as provided by Article 54 CISA. Later, preliminary 
rulings were also requested regarding the principle of ne bis in idem as enshrined 
in Article 50 CFR, which lays down that: 

‘No one shall be liable to be tried or punished again in criminal proceedings for 
an offence for which he or she has already been finally acquitted or convicted 
within the Union in accordance with the law’.

As a result, the CJEU has established quite extensive case-law on this topic, 
developing its own transnational definition of the principle for the AFSJ.244 
More specifically, it has developed autonomous concepts of the elements of 
the principle of ne bis in idem under Article 54 CISA, broadening the scope 
of notions such as ‘bis’ and ‘idem’.245 Because the application of the principle 
of ne bis in idem does not ‘depend on further legislation or substantive 
harmonisation’, it truly has a transnational meaning.246 

As this definition is also given to the principle of ne bis in idem as set forth 
by Article 50 CFR, the EU Member States do not have a margin of appreciation 
in its application as was possible under Article 54 CISA. As explained by 
Vervaele, the CFR is a ‘minimum threshold that cannot be put aside, neither 
by arguments under national law, nor arguments derived from reservations or 
declarations to public international law, including the ECHR’.247 However, it 

244 Case C-187/01 Gözütok and Brügge [2003] ECLI:EU:C:2003:87; Case C-469/03 Miraglia 
[2005] ECLI:EU:C:2005:156; Case C-150/05 Van Straaten [2006] ECLI:EU:C:2006:614; 
Case C-467/04 Gasparini and others [2006] ECLI:EU:C:2006:610; Case C-491/07 
Turanský [2008] ECLI:EU:C:2008:768; Case C-617/10 Åkerberg Fransson [2013] ECLI: 
EU:C:2013:105 and Case C-129/14PPU Spasic [2014] ECLI:EU:C:2014:586.

245 Regarding the ‘bis’ element, see, for example, Case C-187/01 Gözütok and Brügge (n 244) 
para 47; Case C-469/03 Miraglia (n 244) para 35; Case C-491/07 Turanský (n 244) para 
45. Concerning the ‘idem’ element, see, for example, Case C-467/04 Gasparini and others 
(n 244) paras 56-57; Case C-436/04 Van Esbroeck [2006] ECLI:EU:C:2006:165, para 36.

246 JAE Vervaele, ‘Ne Bis In idem’ (n 217) 221. See also WB van Bockel, The ne bis in idem 
principle in EU law (n 215).

247 JAE Vervaele, ‘The Application of the EU Charter of Fundamental Rights (CFR) and its 
Ne bis in idem Principle in the Member States of the EU’ (2013) 6 Review of European 
Administrative Law 131.



61The principle of equality of arms within the EU

must be emphasised that this definition of ne bis in idem is not applicable to all 
policy areas of the EU: it only applies to the AFSJ.248

5  Summary and concluding remarks

There are two European sources which implicitly lay down the principle of 
equality of arms: the ECHR of the Council of Europe and the CFR of the EU. 
The first one, the ECHR, has the principal aim of developing the fundamental 
rights protection within the national legal systems of the State Parties.249 The 
State Parties, however, also need to fulfill their obligations under the ECHR 
in the context of international cooperation in criminal matters. With regard 
to extradition or EAW cases, the ECtHR requires the State Parties to refrain 
from extraditing or surrendering a person if s/he has suffered or risks suffering 
a flagrant denial of fair trial or justice in the requesting State. In relation to 
mutual legal assistance – or cross-border evidence gathering – the ECtHR has 
not developed a specific doctrine, but it seems to apply Article 6 ECHR as in 
any national proceeding; at least when it concerns a witness examination or 
the questioning of a suspect. This means that, apart from the high threshold in 
extradition or EAW cases, the ECtHR has not developed specific standards for 
the application of Article 6 ECHR in a transnational context. It therefore does 
not take into account the specific issues which could arise when two or more 
States become responsible for the protection of the fundamental rights of one 
individual. The ECtHR focuses on the individual responsibility of States to 
protect the fundamental rights and freedoms of the ECHR, instead of accepting 
a collective responsibility. 

With regard to the principle of equality of arms in Article 6 ECHR, the 
ECtHR has given a broad definition of this principle, which aims to establish 
procedural equality between the parties. In this way the principle of equality 
of arms can be used as a guideline for the application of different rights and 
the State Parties can apply it in accordance with their different legal traditions. 
In connection with the right to an adversarial trial, it is clear that the ECtHR 
requires that the defence can at least adopt a reactive approach to presenting its 
case at trial.250 Concerning an active approach, the Court has explained that the 
defence ‘must have an opportunity to conduct an active defence – for example, 
by calling witnesses on its behalf or adducing other evidence’.251 The ECtHR 
especially gives general guidelines in relation to the right to call witnesses 
as laid down in Article 6 (3) (d) ECHR, but it is a matter for the State Parties 
to decide at which stage of the criminal procedure this opportunity is given. 
The ECtHR has explained that Article 6 (3) (d) ECHR ‘potentially’ could also 

248 JAE Vervaele, ‘Ne Bis In idem’ (n 217) 222.
249 Art 1 ECHR.
250 Vermeulen v Belgium (n 70) para 33.
251 Khodorkovskiy and Lebedev v Russia (n 127) para 728.
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include other evidence, but it does not lay down explicitly in its case-law which 
other evidence the defence should be able to adduce.252 This is a matter for the 
State Parties to regulate.

In relation to the opportunities to prepare a case, the ECtHR has explained 
that the preparatory work of the defence ‘may comprise everything which is 
“necessary” to prepare the main trial’.253 However, although the Court gives hints 
as to the role of the defence (lawyer) with regard to the collection of exculpatory 
evidence, whether the defence actually has the right to conduct investigations or 
request the authorities to gather specific evidence in preparation of its case for 
trial also depends on the State Party.254

With regard to the fundamental rights of the CFR, these need to be respected 
by the EU Institutions and Member States when implementing or applying EU 
law.255 For this reason, the CFR could be applied to domestic, cross-border, and 
European cases. 

Where the ECtHR focuses particularly on the development of the national 
criminal justice systems, the CJEU needs to take into consideration the EU’s 
objective to develop an AFSJ and it is therefore more concerned with the 
creation of one single legal area and enhancing international cooperation 
among the EU Member States: both in the sense that the cooperation among 
authorities is improved and that the fundamental rights of the individuals 
involved are (better) protected.

With regard to the principle of equality of arms, the CJEU has not (yet) 
clarified how this principle enshrined in Article 47 CFR should be understood 
in relation to criminal proceedings. However, in the CFR it has been determined 
that those rights corresponding to rights of the ECHR, such as the right to a fair 
trial, have the same scope and meaning, unless the CJEU adopts a higher standard 
of protection.256 In addition, the CJEU case-law on civil and competition cases 
shows that the Court adopts the general definition of the concept of equality 
of arms as given by the ECtHR. The only difference is that it requires that the 
alleged disadvantaged position of a party can be demonstrated, as opposed to 
the ECtHR which only requires that there appears to be a disadvantage. 

For this reason, the ECtHR case-law is currently the most important source 
to understand how the principle of equality of arms is defined with regard to 
criminal proceedings within Europe. However, neither the ECtHR nor the CJEU 
have provided guidance in the application of this principle in relation to cross-
border criminal proceedings. Therefore, the manner in which this principle is 
applied currently in relation to international cooperation depends on how it 

252 Mirilashvili v Russia (n 40) para 159.
253 Natunen v Finland (n 92) para 42.
254 Dayanan v Turkey (n 103) para 32. This was later confirmed in the case of Dvorski v Croatia 

(n 100) para 78. See also Khodorkovskiy and Lebedev v Russia (n 127) para 728.
255 Art 51 CFR.
256 Art 52 (3) CFR.
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has been developed under Article 6 ECHR within the national criminal justice 
systems of the two or more cooperating States and how they apply the principle 
in this specific context.

Although there is no autonomous concept of equality of arms within the 
EU, the CJEU could develop it within the EU. This could be important in an 
area where States are cooperating more frequently with each other in criminal 
matters and therefore have a more important role in each other’s criminal 
procedures. Because of the possible different interpretations of the principle, 
conflicts could arise and complicate the application of EU law. Whether it is 
also necessary to have an autonomous meaning of the principle of equality of 
arms will be discussed in Chapter 8.





Chapter 3

Cross-border evidence gathering 
within the EU  

1  Introduction

In this chapter the focus is on the European treaties and legislation on cross-
border evidence gathering. The general objective is to explain the position of the 
defence in the procedure of international cooperation as it has been developed 
over the last decades among the EU Member States, and in particular what this 
means for the possibilities of the defence in relation to cross-border evidence 
gathering. With reference to the principle of equality of arms, the main question 
is to what extent the European treaties and especially the new EU instruments 
aim to secure a balance – a procedural equality – between the opportunities of 
the prosecution and the defence to present a case in the criminal procedure.

The first section of this chapter examines the traditional system of cross-
border evidence gathering under the principle of mutual legal assistance. It 
discusses the various relevant treaties and to what extent they regulate the 
position of the defence. It also examines how in general the view on the role of 
the defence in international cooperation has changed because of the application 
of human rights treaties.

In the second section, the discussion focuses on the creation of the AFSJ of 
the EU and on the adoption of legislation on the basis of the principle of mutual 
recognition. It examines to what extent this legislation gives a role to the 
defence in cross-border evidence gathering. In addition, the EU legislation on 
defence rights is discussed in order to understand how the role of the defence in 
international cooperation is viewed in general and also whether this legislation 
lays down rights for the defence with regard to investigations. This analysis 
ends with a brief description of the developments on a supranational level, 
focusing on the creation of a European Public Prosecutor’s Office (EPPO), 
with the purpose of providing a complete picture of how the position of the 
defence in the criminal procedure is viewed by the EU legislator.

The third and final section focuses on the institutional support of the defence 
on a European level and it analyses to what extent the EU bodies and agencies 
dealing with judicial cooperation also provide assistance to the defence, and to 
what extent there are plans to create a new EU body with this purpose. 
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2   Cross-border evidence gathering and the principle of mutual legal 
assistance

2.1  The traditional approach to international cooperation in criminal matters

2.1.1  The principle of mutual legal assistance
International cooperation in criminal matters is traditionally understood as 
being a procedure which serves the interests of States and thus as a matter 
of public international law.1 It is regarded as being part of the diplomatic 
relationship between two or more sovereign States to which an individual in 
principle cannot be a party.2 The main role that individuals, such as the suspect, 
have in procedures of international cooperation is that of being the object 
of the measure that is carried out: for example, by being questioned by the 
authorities or by having his or her property searched. This traditional approach 
to international cooperation is based on the principle of mutual legal assistance 
– or the ‘request principle’.3 This means that one State may request another 
State for cooperation and that the latter, being a sovereign entity, subsequently 
decides whether or not it will carry out this request.4 The conditions on which 
both States will cooperate with each other have often been predetermined in a 
treaty, stipulating, for example, the possible grounds for refusal.

The first agreements on international cooperation among the European 
States were laid down in bilateral treaties.5 The focus of these treaties was 
predominantly on extradition, as cross-border evidence gathering was more 
often carried out on the basis of principles of comity.6 This changed when 
the Council of Europe was founded in 1949. This international organisation, 
which principally focuses on human rights and the rule of law, adopted the 
first multilateral treaties to regulate international cooperation on a European 
level. For cross-border evidence gathering, it adopted in 1959 the European 

1 E van Sliedregt and JM Sjöcrona, ‘Algemene Inleiding’ in E van Sliedregt, JM Sjöcrona 
and AMM Orie (eds), Handboek Internationaal Strafrecht: Schets van het Europese en 
Internationale Strafrecht (Kluwer 2008) 11-12; JM Reijntjes, ‘De internationale rechtshulp 
in het vernieuwde wetboek van strafvordering’ (2015) 73 Delikt en Delinkwent 819.

2 AH Klip, European Criminal Law: An Integrative Approach (3rd edn, Intersentia 2016) 467.
3 AH Klip, European Criminal Law: An Integrative Approach (2nd edn, Intersentia 2012) 343.
4 See in this regard also the judgment of the ICJ in the case of S.S. Lotus (France v Turkey) 

(Merits) [1927] PCIJ Reports Series A No 10, in which the Court held that a State cannot 
take measures laid down in national law on the territory of another State without the latter’s 
consent. 

5 J Blackstock, ‘The European Investigation Order’ (2010) 1 New Journal of European 
Criminal Law 481; A Klip, ‘Enige opmerkingen van historische aard aangaande een vrij 
rechtshulpverkeer en de verdragseis in de wederzijde rechtshulp in strafzaken’ in AHEC 
Jordaans (ed), Praktisch strafrecht: Liber amicorum J.M. Reijntjes (Wolf Legal Publihers 
2005) 339-342.

6 C Nicholls, C Montgomery, JB Knowles, A Doobay and M Summers, The Law of Extradition 
and Mutual Assistance (Oxford University Press 2013) 313.
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Convention on Mutual Assistance in Criminal Matters (MLA Convention of 
1959).

2.1.2   The European Convention on Mutual Assistance in Criminal Matters of 
1959

Like other treaties of the Council of Europe, the MLA Convention of 1959 is 
based on the principle of mutual legal assistance and thus on the traditional 
system of international cooperation.7 It has replaced over the years most of 
the bilateral treaties and for several decades it was the main legal basis for 
cross-border evidence gathering within Europe.8 The first Additional Protocol 
to the MLA Convention of 1959 was adopted in 1978 and the second one in 
2001. For now the focus of the discussion will be on the legal regime under the 
Convention and the first Additional Protocol.9

Because the MLA Convention of 1959 is based on the traditional system of 
international cooperation, it only explicitly regulates the role of the authorities. 
The suspect or the accused person is not considered to be a party which could 
have an interest in gathering evidence in another State. The concept of the 
individual as the object of international cooperation is further emphasised by 
the fact that the MLA Convention of 1959 was specifically drafted in accordance 
with the criminal justice systems of the majority of the States Parties, which are 
predominantly inquisitorial in nature.10 Because this kind of criminal procedure 
is based on the premise that only the authorities conduct investigations to 
establish the truth, it was considered self-evident that the defence was not given 
an ‘active role’ in the process of evidence gathering on an international level 
as well.11 

As a consequence, under the MLA Convention of 1959 only authorities 
may send a letter of request or a letter rogatory, defined in the Explanatory 
Report as ‘a mandate given by a judicial authority of one country to a foreign 
judicial authority to perform in its place one or more specified actions’.12 A 
letter of request could in principle only be sent via diplomatic channels or, 

7 AH Klip, European Criminal Law (n 3) 343.
8 Also on a more regional level multilateral treaties were adopted, such as the Treaty between 

Belgium, Luxembourg and the Netherlands concerning Extradition and Mutual Assistance 
in Criminal Matters (adopted 27 June 1962, entered into force 11 December 1967) (the 
Benelux Treaty) 1207 UNTS 616, and Treaty of co-operation between Denmark, Finland, 
Iceland, Norway and Sweden (adopted on 23 March 1962, entered into force 1 July 1962) 
434 UNTS 145.

9 For the discussion on the Second Additional Protocol to the European Convention on 
Mutual Assistance in Criminal Matters (adopted 8 November 2011, entered into force 1 
February 2004) ETS No 182 (Second Additional Protocol) see para 2.3.3 of this chapter.

10 AH Klip, European Criminal Law (n 3) 420.
11 See para 1.4.1 of Chapter 1.
12 Art 3 Explanatory Report to the European Convention on Mutual Assistance in Criminal 

Matters of 20 April 1959 (MLA Convention of 1959).
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in other words, the Ministries of Justice and of Foreign Affairs.13 Apart from 
sending a letter of request, an authority can also issue a summons directly to a 
person with the purpose of, for example, summoning him or her for a witness 
examination in the requesting State.14 

When the defence wishes to have evidence obtained in another State Party, 
the MLA Convention of 1959 implicitly requires that the defence addresses 
its request to a competent authority that could subsequently send the letter of 
request for international cooperation.15 How this procedure should be regulated 
is left to the State Parties to decide. Consequently, it depends on national law 
to what extent the defence has the opportunity to apply to the authorities to 
request international cooperation.

With regard to the execution of a request for international cooperation under 
the MLA Convention of 1959, it is predominantly the criminal procedural law 
of the State Parties which regulate this procedure. The MLA Convention of 
1959 and its Additional Protocol only lay down the main principles of the 
cooperation between the authorities, such as the rule of locus regit actum. This 
rule entails that in principle the law of the requested State must be followed 
when a request is carried out by its authorities.16 An exception to this rule could 
be made if the requested State gives its consent for the use of specific formalities 
and procedures, provided that this would not be contrary to its national law.17 
The rule of locus regit actum is based on the idea that every State is sovereign, 
for which reason a foreign law can only be applied if the State gives its explicit 
consent. It therefore clearly reflects the traditional system of international 
cooperation.

Whether the defence will be able to be present and participate in the 
execution of the letter of request thus mainly depends on the requested State. As 
determined in the MLA Convention of 1959, ‘officials and interested persons 
may be present if the requested Party consents’.18 Klip reads this provision 
as meaning that the defence has been given the right to be present during the 
execution.19 Although neither the text of the Convention nor its Explanatory 
Report explicitly clarifies what can be understood by ‘interested persons’, from 

13 Artt 1 and 15 MLA Convention of 1959 (n 12). Only in case of urgent situations the judicial 
authorities could contact each other directly. The requirements for the request are laid down 
in Art 14 MLA Convention of 1959 (n 12).

14 Following Art 7 MLA Convention of 1959 (n 12), it is also possible for the requesting 
authority to ask via a letter of request the assistance of a foreign authority in issuing a 
summons.

15 C van den Wyngaert, ‘Rethinking the Law of International Criminal Cooperation: The 
Restrictive Function of International Human Rights Through Individual-Oriented Bars’ in 
A Eser and O Lagodny (eds), Principles and Procedures for a New Transnational Criminal 
Law (Max Planck Institute 1992) 289.

16 AH Klip, European Criminal Law (n 2) 387.
17 Ibid 349.
18 Art 4 MLA Convention of 1959 (n 12).
19 AH Klip, European Criminal Law (n 2) 421, footnote 1536.
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practice we know that the defence can fall into this category. However, it must 
be questioned whether such an emphatic term as a ‘right’ for the defence to be 
present can be used. Arguably, it is possible for the defence – or more likely, 
the defence lawyer – to be present during the execution, but as this still depends 
on what the national laws of the requesting and the requested State prescribe 
in this context, one could better speak of an ‘opportunity’ rather than a right 
provided by the MLA Convention of 1959. 

Nevertheless, it is important that, if the requesting State wishes to have the 
defence present during the execution of the investigation, it must expressly 
request so in the letter of request.20 Equally, the presence of authorities has 
to be requested and for this reason it is also not certain whether they will be 
allowed to travel to the requested State and participate in the execution of the 
investigation. In this regard, the Committee of Ministers of the Council of 
Europe has urged the State Parties to ‘make generous use of its discretion to 
allow officials of the requesting State and interested persons to be present at the 
execution of letters rogatory and to co-operate in these proceedings as actively 
as possible’.21 The requesting authorities do have at least one right and that is 
to be informed when and where the investigation will be carried out if they 
expressly request so.22 The defence does not have this right.23

As is the case with the possibility of being able to apply to an authority 
to request for international cooperation, it thus depends on national law as to 
what extent the defence has the possibility of being present and participating 
in the execution of the request. For this reason, on the basis of the MLA 
Convention of 1959 alone it cannot be determined whether there is ‘equality of 
arms’ between the authorities and the defence. It can only be concluded that the 
MLA Convention of 1959 as such does not aim to create procedural equality 
between both parties, as the focus is simply only on the interests of the States 
and, indirectly, on the interests of the criminal investigation. It does not lay 
down any specific opportunities or rights for the defence to conduct an active 
defence.24 As pointed out by Van den Wyngaert and Stessens, the ‘rights of the 
defence may thus not benefit from the same degree of protection as in domestic 
proceedings’.25 It is only in relation to the transfer of a person in custody to 
another State that this transfer may be refused if the person in custody does 

20 AH Klip, Buitenlandse getuigen in strafzaken (Gouda Quint 1994) 45.
21 Committee of Ministers, Recommendation 80 (8) concerning the Practical Application 

of the European Convention on Mutual Assistance in Criminal Matters of 27 June 1980, 
Meeting 321.

22 Art 4 MLA Convention of 1959 (n 12).
23 C van den Wyngaert and G Stessens, ‘Mutual legal assistance in criminal matters in the 

European Union’ in J Dugard and C van den Wyngaert (eds), International Criminal Law 
and Procedure (Dartmouth 1996) 290.

24 See in this regard the case of Khodorkovskiy and Lebedev v Russia App nos 11082/06 and 
13772/05 (ECtHR, 25 July 2013) para 728.

25 C van den Wyngaert and G Stessens, ‘Mutual legal assistance in criminal matters in the 
European Union’ (n 23) 290.
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not give his or her consent.26 Apart from that, the interests of a suspect or an 
accused person are not taken into account. 

2.2  The position of the individual: from object to subject

For many years, the focus in the traditional system of international cooperation 
in Europe was on the States and their interest in receiving and providing legal 
assistance. Little attention was paid to the individual subjected to the measure 
of international cooperation and his or her rights. The procedure of international 
cooperation was seen solely as a matter of international administrative law to 
which international human rights law in general and the procedural safeguards 
of criminal law in particular did not apply, even though the executed measures 
were connected to criminal investigations and proceedings.27 The grounds of 
refusal in the treaties serving to protect the individual, such as the principle of 
ne bis in idem, could not be invoked by individuals in court, but only by the 
requested authorities as they were ‘inter-state entitlements’.28

This view started to change at the end of the 1980s, which was a period in 
which human rights treaties became more significant for the national criminal 
procedures.29 In Europe, a growing number of cases were brought before the 
ECtHR in order to challenge alleged violations of the fundamental rights and 
principles enshrined in the ECHR. It was this development that eventually 
affected the position of the suspect and the accused person in international 
cooperation.

As discussed in Chapter 2, in the landmark case of Soering, which concerned 
the extradition of a German citizen from the UK to the USA, the ECtHR 
discussed for the first time the application of the ECHR in the framework of 
international cooperation and more precisely in relation to extradition.30 Here 
the ECtHR held that international cooperation is not just an international 
administrative procedure in which the individual is a mere object; it is part of 
the criminal procedure to which the fundamental rights of the ECHR apply.31 
As a consequence, the suspect and accused person could no longer be regarded 
as purely an object of international cooperation. This judgment made the 
suspect and accused person more a subject in the procedure of international 
cooperation – especially in extradition proceedings – by being able to complain 
on the basis of the ECHR about possible violations of fundamental rights 

26 Art 11 (1) (a) MLA Convention of 1959 (n 12).
27 E van Sliedregt and JM Sjöcrona, ‘Algemene Inleiding’ (n 1) 12; RJ Currie ‘The protection 

of human rights’ in N Boister and RJ Currie (eds), Handbook of Transnational Criminal 
Law (Routledge 2014) 35.

28 RJ Currie, ‘The protection of human rights’ (n 27) 35.
29 E van Sliedregt and JM Sjöcrona, ‘Algemene Inleiding’ (n 1) 36.
30 Soering v the United Kingdom App no 14038/88 (ECtHR, 7 July 1989). See also para 2.1.2 

of Chapter 2. 
31 E van Sliedregt and JM Sjöcrona, ‘Algemene Inleiding’ (n 1) 12.
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during the execution of a request for international cooperation by a State Party. 
As described by Kreß and Prost, after the judgment in the case of Soering ‘the 
acceptance has grown that in the procedure of international cooperation the 
relationship is a triangular one which includes the individual or individuals 
concerned with their individual and, most importantly, their human rights’.32

Although the case of Soering has given the defence a locus standi – a stronger 
‘reactive role’ – in the national courts to challenge measures of international 
cooperation, this did not mean that the defence was also given a more ‘active’ 
position. After all, they still could not, for example, request foreign authorities 
directly to assist in gathering specific evidence.33 This remained a procedure 
only accessible for the authorities. If treaties on mutual legal assistance were 
amended or adopted in the years to follow, then this only served the purpose of 
enhancing the cooperation among authorities. 

2.3  A more modern approach to international cooperation

After the Council of Europe had established a legal framework covering 
all forms of international cooperation in Europe, the development of this 
traditional system of international cooperation was continued by a specific 
group of European States; first in the framework of the European Communities 
and later by the EU.34 The main objective of this development was to make 
the cooperation among the authorities more effective. It reflects the idea of 
abandoning the concept of international cooperation as a diplomatic matter, 
which only takes place occasionally, for establishing a form of collaboration of 
a more permanent character: a transnational procedure which is more accessible 
to the investigating and prosecuting authorities. 

First, the Schengen Acquis was adopted, which opened the internal borders 
between the signatory States and, because an increase of cross-border crime 

32 C Kreß and K Prost, ‘Part 9 International Cooperation and Judicial Assistance: Preliminary 
Remarks’ in O Triffterer and K Ambos (eds), The Rome Statute of the International Court: 
A Commentary (CH Beck – Hart – Nomos 2016) 2011.

33 The only example of the defence being able to take initiative in contacting foreign authorities 
to make a request is Art 4 Convention on the Transfer of Sentenced Persons (adopted 21 
March 1983, entered into force 1 July 1985) ETS No 112, which allowes the convicted 
person to contact the authorities of the State where s/he would like to continue his or her 
custodial sentence. Later, the EU adopted the Council Framework Decision 2008/909/JHA 
of 27 November 2008 on the application of the principle of mutual recognition to judgments 
in criminal matters imposing custodial sentences or measures involving deprivation of 
liberty for the purpose of their enforcement in the European Union [2008] OJ L 327/27, 
laying down a system in which the defence may address its request to the State where the 
convicted person is imprisoned. 

34 Around the same time the UN published a Model Treaty on Mutual Assistance in Criminal 
Matters of the UN, adopted by UN GA Resolution 45/117 (1990) on Model Treaty on 
Mutual Assistance in Criminal Matters (UN Doc A/Res/45/117 of 14 December 1990) and 
amended by UN GA Resolution 53/112 on Mutual assistance and international cooperation 
in criminal matters (UN Doc A/Res/53/112 of 20 January 1999).
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was expected, also laid down some provisions on international cooperation 
with the intention of supplementing and enhancing the system of the MLA 
Convention of 1959 of the Council of Europe.35 All of them, however, focused 
on enhancing the cooperation among the authorities of the Schengen States. No 
attention was given to the interests of the suspect and the accused person. Their 
role in the procedure of international cooperation remained the same as before, 
although one could argue that, if the defence has the possibility to request 
the authorities to send a letter of request, it could indirectly benefit from the 
new measures as well. An example of a significant change introduced by the 
Schengen Acquis is the ability of the judicial authorities to contact each other 
directly, instead of sending a letter of request from one Ministry to another.36

The Schengen Acquis was eventually incorporated into the legal framework 
of the EU,37 which set the objective of enhancing international cooperation 
among all of its EU Member States – and not only those in the Schengen Area – 
by supplementing and facilitating the application of the existing treaties. With 
regard to cross-border evidence gathering, the EU adopted the Convention 
on Mutual Assistance in Criminal Matters between the Member States of the 
European Union in 2000 (MLA Convention of 2000).38

Finally, as a response to the MLA Convention of 2000, the Council of Europe 
adopted the Second Additional Protocol to the MLA Convention of 1959 in 
order to introduce most of the modifications made by the MLA Convention 
of 2000 in its own legal framework. The objective was to prevent that the 
practice of the EU Member States with regard to international cooperation was 
becoming too different from the practice of the other State Parties to the MLA 
Convention of 1959. 

35 Art 48 Convention implementing the Schengen Agreement of 14 June 1985 between the 
Governments of the States of the Benelux Economic Union, the Federal Republic of Germany 
and the French Republic on the gradual abolition of checks at their common borders (adopted 
on 19 June 1990, entered into force 1 September 1993) [2000] OJ L 239 (CISA).

36 Art 52 CISA. See also A Mangiaracina, ‘A New and Controversial Scenario in the 
Gathering of Evidence at the European Level: the Proposal for a Directive on the European 
Investigation Order’ (2014) 10 Utrecht Law Review 115.

37 This happened under the Treaty of Amsterdam: Amending the Treaty on European Union, 
the Treaties establishing the European Communities and certain related acts [1997] OJ C 
340/01.

38 Art 1 Convention on Mutual Assistance in Criminal Matters between the Member States of 
the European Union (adopted on 29 May 2000, entered into force 23 August 2005) [2000] 
OJ C 197/01 (MLA Convention of 2000). The aim was to supplement the MLA Convention 
of 1959 (n 12), the Additional Protocol to the European Convention on Mutual Assistance 
in Criminal Matters (adopted 17 March 1978, entered into force 12 April 1982) ETS No 99, 
CISA and the Benelux Treaty (n 8). See also the Model Treaty on Mutual Assistance in 
Criminal Matters of the UN (n 34).
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2.3.1   The Convention on Mutual Assistance in Criminal Matters between the 
Member States of the European Union of 2000

The MLA Convention of 2000 introduced several new measures to the tradi-
tional system of international cooperation. Although some of the measures 
were inspired by the Schengen Acquis,39 the MLA Convention of 2000 and also 
its Additional Protocol of 2001 brought the ‘modernisation’ of the traditional 
system of international cooperation to a higher level. It took, for example, the 
new technological possibilities into account and it introduced the possibility of 
using video and telephone conference.40 

One aspect of the procedure of international cooperation, however, remained 
the same under the MLA Convention of 2000 and its Additional Protocol: 
international cooperation is supposed to take place among authorities. By 
adopting the MLA Convention of 2000, the EU aimed to enhance only the 
possibilities of the authorities to collect evidence in another EU Member State. 
It does not consider at all the possible interests of the defence in gathering 
evidence abroad. Therefore, under this treaty, it is necessary for the defence to 
apply to a competent national authority to make a request for evidence gathering 
in another State. Whether the defence has this opportunity in the first place is 
a matter for the national legislator to decide. Similar to the MLA Convention 
of 1959, the MLA Convention of 2000 does not regulate the ability of the 
defence to conduct an active defence by gathering or having evidence gathered. 
What the MLA Convention of 2000 did change in this regard, by following the 
example of CISA, was creating a possibility for the administrative authorities 
to request legal assistance in specific circumstances.41

Concerning the execution of a letter of request, the rule of locus regit actum 
no longer applies under the MLA Convention of 2000. Instead, cross-border 
investigations need to be carried out in accordance with the rule of forum 
regit actum. This rule entails that it is the law of the requesting State which 
determines how the request is carried out.42 For this reason, if the requesting 
State expressly lays down in its request that certain formalities or procedures 
should be followed, then this can only be refused by the requested State if this 
would be contrary to the fundamental principles of its criminal justice system.43 
The reason for the adoption of the forum regit actum rule is that over the years 
it had become more important that the requesting State would be able to use the 

39 An example is the service of documents. In principle, according to Art 5 MLA Convention 
of 2000 (n 38), the service of writs does not take place via the authorities of the requested 
State, but is carried out by sending the procedural documents directly to the persons for 
whom they are intended, such as a person which could be heard as a witness. Only when, for 
example, the address of the person is unknown or uncertain, then the requested State could 
be asked for assistance.

40 Artt 10-11 MLA Convention of 2000 (n 38).
41 Ibid Art 3. 
42 AH Klip, European Criminal Law (n 2) 387.
43 Art 4 (1) MLA Convention of 2000 (n 38).
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results of the mutual assistance in its criminal proceedings. The aim therefore 
was to ensure the success of the international cooperation. 

An example of such a request which can be expressly made by the requesting 
authorities is the presence of a rogatory commission, of which the defence – or 
at least the defence lawyer – could also be a member. In this regard, the defence 
could benefit from the forum regit actum rule. This, however, has not been 
explicitly mentioned in either the text of the Convention or any explanatory 
documents. Whether this can be requested, and also how procedural equality 
is established, depends again on the national law of the requesting State. 
Nevertheless, the MLA Convention of 2000 does provide the possibility of 
transferring a person in custody in the requesting State to the requested State 
for the purpose of the investigation.44 This could be of benefit to the defence.

2.3.2  The Second Additional Protocol of 2001
This overview of the development of cross-border evidence gathering based 
on the principle of mutual legal assistance ends where it has started: with the 
MLA Convention of 1959. The Second Additional Protocol to this Convention 
introduces the measures of the MLA Convention of 2000 into the legal framework 
of the Council of Europe and therefore focuses on making cooperation among 
the authorities more effective. One change, nonetheless, could also be important 
to the defence in cross-border investigations: under the Second Additional 
Protocol the legal regime of the MLA Convention of 1959 – provided that a 
State Party has ratified the Second Additional Protocol – also makes the shift 
from the rule of locus regit actum to the rule of forum regit actum. The Second 
Additional Protocol clearly explains that the requested formalities or procedures, 
‘even if unfamiliar to the requested Party’, should be carried out to the extent 
that ‘the action sought is not contrary to fundamental principles of its law’.45 In 
addition, the Second Additional Protocol also explicitly lays down that: 

‘requests for the presence of such officials or interested persons should not be 
refused where that presence is likely to render the execution of the request for 
assistance more responsive to the needs of the requesting Party and, therefore, 
likely to avoid the need for supplementary requests for assistance’.46 

Although the title of this provision only refers to the ‘presence of the officials 
of the requesting Party’, the Explanatory Report gives the specific example of 
a defence lawyer being present during the execution of the letter of request.47 
It is positive that the presence of the defence (lawyer) is taken into account, 
but it still depends on national law as to what extent a defence lawyer may 

44 Art 9 MLA Convention of 2000 (n 38).
45 Art 8 Second Additional Protocol to MLA Convention of 1959 (n 9).
46 Ibid Art 2.
47 Art 8 Explanatory Report to the Second Additional Protocol to MLA Convention of 1959 (n 9).
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request the authorities to issue a letter of request. Furthermore, it becomes clear 
from the Explanatory Report that the purpose of having the defence present is 
linked to making the assistance ‘more responsive to the needs of the requesting 
Party’.48 It is possible that the ‘need’ of the requesting Party is to establish 
procedural equality between the two parties in the criminal procedure.

3   Cross-border evidence gathering and the principle of mutual 
recognition

3.1   International cooperation and the creation of an Area of Freedom, 
Security and Justice

When the Treaty of Amsterdam was adopted in 1997, the EU decided to take 
another step in the process of European integration by setting the objective 
of developing an AFSJ. The EU had already developed an internal market by 
abolishing internal borders to create freedom of movement for goods, persons, 
services, and capital.49 The creation of an AFSJ continues the ‘suppression 
of interior frontiers by the means of free movement’, but focuses instead on 
home affairs and justice policies.50 The aim is to develop a common regulatory 
framework on asylum, immigration, and external border control in order to 
create more free movement for persons.51 This, however, may not jeopardise 
security within the EU. For this reason, in order to ensure a ‘high level of 
security’, the EU also aims to adopt measures in relation to, for example, the 
prevention of crime, and the coordination and cooperation among authorities 
in criminal matters.52 The latter immediately became an important topic on the 
agenda of the EU in relation to the development of an AFSJ. The decision was 
made to develop a more enhanced procedure than the traditional international 
cooperation system as discussed above. This becomes clear from the Tampere 
Milestones, which lay down the aim of making, for example, the process of 
securing and submitting of evidence more efficient.53 It also shows that the 
objective was not to create one European criminal justice system, but to create 
a single area in which the different national jurisdictions cooperate in an 
effective manner.

48 Ibid.
49 Art 3 (3) TEU; Art 26 TFEU.
50 G Taupiac-Nouvel, ‘The Principle of Mutual Recognition in Criminal Matters: A New 

Model of Judicial Cooperation within the European Union’ (2012) 2 European Criminal 
Law Review 237.

51 Artt 3 (2) and 67 (2) TFEU.
52 Presidency Conclusions of the Tampere European Council 15 and 16 October 1999 (the 

Tampere Milestones) para 2. See also the current Art 67 (3) TFEU.
53 The Tampere Milestones (n 52) paras 33 and 36. See also Action Plan of the Council and 

the Commission on how best to implement the provisions of the Treaty of Amsterdam on an 
area of freedom, security and justice: Text adopted by the Justice and Home Affairs Council 
of 3 December 1998 [1999] C 19/1, parts 1 and 2.
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Although the new system of international cooperation should change the 
traditional system significantly, it also became clear that the EU did not intend 
to abandon all traditional concepts of international cooperation. The Tampere 
Milestones demonstrate, for example, how international cooperation is still 
regarded as a procedure between the authorities of the EU Member States. 
It speaks of ‘cooperation between authorities’ or how ‘competent authorities’ 
should secure evidence and seize assets.54 It does not mention that there could 
also be cooperation between authorities and individuals, such as the suspect 
and his or her defence lawyer. In other words, the aim was to make cooperation 
among the authorities of the EU Member States more efficient. This perception 
of international cooperation was later repeated in other policy documents of 
the EU.55

Not only had the EU decided not to deviate from the traditional idea of 
international cooperation being a procedure between authorities, the Tampere 
Milestones also gives the impression that it did not intend to focus on the 
protection of defence rights in cross-border cases, which could be – taking 
the ECtHR case of Soering into consideration – strengthening the locus standi 
of the defence in national courts.56 For example, the EU Council in Tampere 
did not explicitly mention the protection of defence rights in international 
cooperation. Although it expressed the aim to ensure better access to justice 
and to facilitate the judicial protection of individual rights, it did not explain 
that these aims also concerned suspects or accused persons, and their defence 
lawyers.57 The interests of the defence are only mentioned implicitly, such as 
when the Tampere Milestones set forth the objective of adopting minimum 
standards for legal aid in cross-border cases or when it explains that fast track 
extradition procedures should not ‘prejudice […] the principle of a fair trial’.58 
By contrast, the interests of the victims of crime are explicitly taken into 
consideration; the EU Council did express the aim of securing their access 
to justice and adopting minimum standards in order to protect them.59 The 
Tampere Milestones, for this reason, do not explicitly focus on the position of 
the defence in transnational criminal proceedings. 

54 The Tampere Milestones (n 52) speaks of ‘judicial cooperation’ in para 33 and ‘competent 
authorities’ who should secure evidence and seize assets in para 36.

55 The Hague Programme states that judicial cooperation needs to be further developed as 
this is considered to be ‘essential to provide for an adequate follow up to investigations of 
law enforcement authorities of the Member States’ in the Hague Programme: strengthening 
freedom, security and justice in the European Union of 13 December 2004 (the Hague 
Programme) 28 point 3.3. See also the Stockholm Programme: an open and secure Europe 
serving and protecting citizens of 4 May 2010 (the Stockholm Programme) 11.

56 Meijers Committee, Note on the Package of Fair Trial Rights, CM1402 (2014) 1.
57 The Tampere Milestones (n 52) paras 29-33.
58 Ibid paras 30 and 35.
59 Ibid para 32.
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3.1.1  The principle of mutual recognition 
By setting the objective of facilitating international cooperation in criminal 
matters, the EU thus aims to make the traditional system of international 
cooperation more efficient and effective. To this end, the EU Council in Tampere 
decided to introduce the principle of mutual recognition as the ‘cornerstone 
principle’ for international cooperation within the AFSJ.60 

The principle of mutual recognition finds its origin in the framework of the 
internal market.61 In this context the principle provides that, for example, goods 
produced and sold in one Member State should automatically be accepted in 
other Member States.62 In other words, only in the first Member State will it be 
verified whether the goods meet the legal requirements before they are put on 
the market and no second review may subsequently take place in other Member 
States. This facilitates the free movement of goods, and accordingly also that of 
persons, services and capital.63 

In a similar manner, as described by Klip, the EU foresees a ‘free flow of 
arrest warrants, confiscation orders, financial penalties and evidence warrants’ 
between the judicial authorities of the different Member States.64 This implies 
that under this new system of international cooperation the Member States 
should have less freedom in deciding whether or not a request from another 
Member State should be carried out. Where under the traditional system the 
sovereignty of a State is important, the creation of an AFSJ and the introduction 
of the principle of mutual recognition in international cooperation means that 
an EU Member State should no longer differentiate between a national warrant 
and a foreign request. Instead, EU Member States should recognise each other’s 
judicial decisions equally. Once a warrant from a foreign judicial authority 
has been received, it must be carried out without delay and without a second 
‘substantive or procedural review of the case’ like any national warrant.65 

In theory, this should result in a more efficient and effective cooperation 
between the authorities. After all, it is designed to establish a transnational proce -
dure, which, as a sort of extension to the national criminal procedures, should 
make it easier for national decisions to be executed abroad and for authorities 
to gain access to foreign criminal justice systems and their mechanisms to 

60 Ibid para 33. This was later repeated in the Hague Programme (n 55) 29, and in the Stock-
holm Programme (n 55) 11.

61 Case C-120/78 Rewe v Bundesmonopolverwaltung für Branntwein ‘Cassis de Dijon’ [1979] 
ECR 649.

62 AH Klip, European Criminal Law (n 2) 100. 
63 K Ligeti, ‘The principle of mutual recognition – prerequisites, principles and exemption’ in 

G Mathe (ed), Proceedings of the 5th European Jurists Forum (MHK Budapest 2009) 57.
64 AH Klip, European Criminal Law (n 3) 356.
65 H Raulus, ‘Fundamental Rights in the Area of Freedom, Security and Justice’ in S Wolff, F 

Goudappel and J de Zwaan (eds), Freedom, Security and Justice after Lisbon and Stockholm 
(TMC Asser Press 2011) 230; AH Klip, European Criminal Law (n 2) 401.
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investigate and prosecute criminal offences.66 In this regard, it builds further on 
the idea, reflected inter alia in the development under CISA of 1990, of creating 
a form of international cooperation of a more permanent character.67 

Initially, it was believed that the introduction of mutual recognition of 
judicial decisions and judgments would make it unnecessary to adopt further 
legislation with the purpose of harmonising the criminal justice systems of 
the Member States.68 After all, the principle of mutual recognition allows for 
differences to exist between the criminal justice systems, and therefore was seen 
as an alternative to harmonisation as a method of integration.69 However, once 
the first proposals for legislation based on the principle of mutual recognition 
were under negotiation, it became clear that the application of the principle 
of mutual recognition would turn out differently in practice than it had been 
foreseen initially. Although the underlying idea of the principle was that requests 
for international cooperation would be carried out automatically by Member 
States, the legislation on the new mutual recognition instruments nevertheless 
laid down facultative grounds of refusal because of concerns regarding this 
‘automatic character’ of the principle.70 Subsequently, these facultative grounds 
of refusal were often implemented in national law as mandatory grounds of 
refusal. As a consequence, the system of mutual recognition became more 
‘semi-automatic’ in nature.71

In addition, it became clear that harmonisation of national legislation 
would be necessary after all, because mutual recognition does not function 
when the differences among the criminal justice systems of the Member States 
are too substantial.72 For this reason, common definitions of criminal offences 
and procedural safeguards, as will be discussed below, would facilitate the 
application of the principle of mutual recognition.73 To this end, legislation has 
been adopted to harmonise substantive and procedural criminal law. 

The first legislation introducing an instrument based on the principle of 
mutual recognition was the Framework Decision on the EAW of 2002. Sub-

66 See in this regard also the comment of Vervaele, stating that ‘the model of international 
cooperation between states in criminal matters has been replaced by a shared policy between 
the EU and Member States in dealing with transnational criminal justice’ in JAE Vervaele, 
‘Ne Bis In idem: Towards a Transnational Constitutional Principle in the EU?’ (2013) 9 
Utrecht Law Review 228.

67 See the discussion in para 2.3 of this chapter.
68 K Ligeti, ‘The principle of mutual recognition’ (n 63) 64.
69 P Craig and G De Búrca, EU Law: Text, Cases and Material (5th edn, Oxford University 

Press 2011) 595-596; AH Klip, European Criminal Law (n 2) 26; K Ligeti, ‘The principle 
of mutual recognition’ (n 63) 64.

70 K Ligeti, ‘The principle of mutual recognition’ (n 63) 64 and 66. 
71 V Mitsilegas, EU Criminal Law after Lisbon: Rights, Trust and the Transformation of 

Justice in Europe (Hart Publishing 2016) 125.
72 Art 67 (3) TFEU.
73 B Gillmore, M Fletcher and R Lööf, EU Criminal Law and Justice (Edward Elgar Publishing 

2008) 111.
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sequently, there was a specific interest in improving the existing legal frame-
work for international cooperation in evidentiary matters and priority was 
given to these instruments.74 As discussed above, the EU had already adopted 
the MLA Convention of 2000 to enhance cross-border investigations within 
the AFSJ. This treaty had already been under negotiation for some years 
when the principle of mutual recognition was introduced in the framework 
of international cooperation and it was not abandoned by the EU to adopt a 
mutual recognition instrument for evidence gathering instead. As later became 
apparent in negotiations on other pieces of legislation on cross-border evidence 
gathering, to regulate this procedure on the basis of the principle of mutual 
recognition is a sensitive topic for the Member States. It therefore was a matter 
to be approached on a step-by-step basis. 

The first instrument to be adopted in relation to evidence was the European 
Freezing Order (EFO) in 2003, which fulfilled the objective of the European 
Council in Tampere to enhance the procedure of securing – and freezing – 
evidence in cross-border cases. Later the Framework Decision on the 
application of the principle of mutual recognition of confiscation orders of 
2006 was adopted. The next measure adopted by the EU concerning evidentiary 
matters was the European Evidence Warrant (EEW) in 2008. The EEW had 
been highlighted as a priority in the Hague Programme, which had set the 
objective of completing the adoption of measures implementing the principle 
of mutual recognition.75 The EEW may only be used by the Member States to 
obtain objects, documents and data which already exist and which are in the 
possession of foreign authorities. In other words, the EEW cannot be issued to 
order, for example, a foreign authority to examine a witness, but it can be sent 
to order the foreign authority to provide the records of interviews or hearings 
which have already been conducted. The same applies to the search of property: 
an EEW cannot be issued to order a foreign authority to carry out a search, but 
it can be used to order the transfer of objects seized during a search which has 
already been carried out. A request for an investigation must therefore, at the 
moment, be made on the basis of the principle of mutual legal assistance.76 The 
reason why the EEW is not applicable to ‘non-existing’ evidence is because 
the instrument was otherwise considered to be too intrusive by some Member 
States. A unanimous vote had to be reached and it was therefore necessary to 
make a compromise.77 Only several years later in 2014 a mutual recognition 
instrument for cross-border investigations was adopted, as will be discussed in 
further detail below.

74 Programme of measures to implement the principle of mutual recognition of decision in 
criminal matters [2001] OJ C 12/02 14.

75 The Hague Programme (n 55) 29.
76 A Farries, ‘The European Investigation Order: Stepping Forward with Care’ (2010) 1 New 

Journal of European Criminal Law 428.
77 J Blackstock, ‘The European Investigation Order’ (n 5) 482.
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3.2  The protection of defence rights

3.2.1  Mutual trust as a prerequisite for mutual recognition
In the system of mutual recognition, where Member States in theory have 
to accept foreign judicial decisions and judgments without questioning their 
legality, it is considered important that there is mutual trust among the Member 
States in each other’s legal system. A Member State must trust that its judicial 
decision will be recognised and carried out correctly by another Member State, 
and the latter must have confidence that the judicial decision is based on the 
correct application of adequate legislation.78 

Also the CJEU has described mutual trust in its ne bis in idem case-law 
as being that each Member State ‘recognises the criminal law in force in 
other Member States even when the outcome would be different if its own 
national law were applied’.79 It has further explained how this principle is 
of ‘fundamental importance’ to ‘allow an area without internal borders to be 
created and maintained’.80 For this reason, it may only be limited in ‘exceptional 
circumstances’.81 In recent case-law of the CJEU, some examples of exceptions 
to mutual trust have been given.

In the case of Spasic, the CJEU touched upon the topic of mutual trust in 
relation to the principle of ne bis in idem by explaining that Members States are 
not obliged under EU law to effectively enforce a definitive sentence. For this 
reason, persons who are definitely convicted and sentenced might still ‘enjoy 
impunity’ if the State which imposed the first sentence does not execute the 
penalties imposed.82 The CJEU subsequently seems to suggest that in order to 
prevent impunity, it would possibly be more effective if a Member State started 
a second prosecution rather than for it to wait for the other Member State to 
enforce the first sentence.

In the case of Aranyosi and Căldăraru, the CJEU discussed the execution 
of an EAW and the risk that a person would be subjected to inhuman and 
degrading treatment during detention because of the condition of the prisons 
in the issuing Member State. Instead of explaining that a Member State should 
trust that the other Member State respects the fundamental rights as enshrined 
in the CFR and the ECHR, it held that if a Member State has evidence that the 

78 B Gillmore, M Fletcher and R Lööf, EU Criminal Law and Justice (n 73) 110; L Bay 
Larsen, ‘Some Reflections on Mutual Recognition in the Area of Freedom, Security and 
Justice’ in P Cardonnel, A Rosas and N Wahl (eds), Constitutionalising the EU Judicial 
System: Essays in Honour of Pernilla Lindh (Hart Publishing 2012) 148.

79 See Case C-187/01 Gözütok and Brügge [2003] ECLI:EU:C:2003:87, paras 32-33, and 
Case C-150/05 Van Straaten [2006] ECLI:EU:C:2006:614, para 43.

80 Case C-404/15 Aranyosi and Căldăraru [2016] ECLI:EU:C:2016:198, para 78. 
81 Opinion 2/13 Accession of the European Union to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms – Compatibility of the draft 
agreement with the EU and FEU Treaties [2014] ECLI:EU:C:2014:2454, para 191.

82 Case C-129/14PPU Spasic [2014] ECLI:EU:C:2014:586, para 69.
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individual concerned could be subjected to inhuman and degrading treatment 
after s/he has been surrendered on the basis of an EAW, then this Member 
States must assess to what extent this is a real risk.83 After all, the execution 
of an EAW may not lead to a breach of the absolute prohibition of torture and 
inhuman or degrading treatment or punishment as set forth in the CFR and 
the ECHR.84 For this reason, according to the CJEU, a Member State may 
postpone the execution of the EAW, while requesting additional information 
to assess whether there is indeed a real risk of inhuman or degrading treatment 
to which the individual concerned will be exposed.85 The executing authority 
must base its assessment on information that is ‘objective, reliable, specific and 
properly updated’;86 an exception to mutual trust may only be based on a well 
founded decision.

Finally, in the case of Kossowski, which also concerned the principle 
of ne bis in idem, the CJEU held that a Member State is only bound by a 
decision of a foreign authority not to prosecute a case if this decision is based 
on a ‘detailed investigation’.87 After all, impunity must be prevented, and it is 
therefore necessary that a thorough investigation is conducted before a decision 
not to prosecute is made. In this particular case, the Polish authorities had not 
interviewed the victim and a hearsay witness, who both resided in Germany, 
before the decision not to prosecute was made. The CJEU held that this was 
an indication that no detailed investigation had been conducted by the Polish 
authorities, for which reason the Polish decision not to prosecute the case could 
not be considered as a final decision which other Member States should respect. 

Although Member States in principle must have trust in each other’s systems, 
in order for this system to work it is important that the Member States also can 
trust each other. As explained by Ligeti, this especially ‘relies on the assurance 
that all EU Member States – as parties to a set of international human rights 
instruments – comply with a high level of protection of fundamental rights’.88 
In this regard, the EU institutions have decided in various policy documents 
that mutual trust needs to be enhanced by securing a minimum standard of 
protection of defence rights within the different criminal justice systems of 
the Member States.89 This could also ensure the success of cooperation among 

83 Case C-404/15 Aranyosi and Căldăraru (n 80) para 88.
84 Art 4 CFR; Art 3 ECHR.
85 Case C-404/15 Aranyosi and Căldăraru (n 80) para 94.
86 Ibid para 89.
87 Case C-486/14 Kossowski [2016] ECLI:EU:C:2016:483, para 54.
88 K Ligeti, ‘The principle of mutual recognition’ (n 63) 60. See also V Mitsilegas, EU 

Criminal Law after Lisbon (n 71) 126. 
89 Action Plan implementing the Stockholm Programme: delivering an area of freedom, 

security and justice for Europe’s citizens of 20 April 2010, COM(2010) 171 4. Already in 
the Tampere Milestones, it was decided that ‘the necessary approximation of legislation 
would facilitate co-operation between authorities and the judicial protection of individual 
rights’, see the Tampere Milestones (n 52) para 33. 
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the Member States, as respecting procedural safeguards is, for example, an 
important requirement for evidence to be admissible.

The aim of the EU to secure a minimum standard of protection of defence 
rights is not only based on facilitating the mutual recognition of judicial 
decisions and judgments. Although the Tampere Milestones give the impression 
that the EU initially especially focused on the position of the authorities in the 
framework of international cooperation, soon after the EU Council in Tampere 
also the interests of the defence were addressed. In 2000 the Commission stated 
in a communication that it must ‘be ensured that the treatment of suspects and 
the rights of the defence would not only not suffer from the implementation 
of the principle [of mutual recognition] but that the safeguards would even be 
improved through the process’.90 After all, the ‘automaticity’ with which orders 
should be recognised and carried out under the principle of mutual recognition 
means that there in principle will not be an additional review regarding e.g. the 
protection of procedural safeguards.91 The defence could face an investigation 
or prosecution which has been ‘released from territorial boundaries’.92 This 
could make the protection of defence rights weaker, unless the EU ensures that 
a certain minimum standard of protection is guaranteed in every Member State 
as a ‘necessary counterbalance to judicial co-operation measures that enhanced 
the powers of prosecutors, courts and investigating officers’.93 

Although the EU has also given this rationale to strengthen the position of 
the suspect as the object of an enhanced system for international cooperation, 
in the following years the aim has been predominantly to enhance mutual trust 
among the Member States.94 

90 Commission communication to the Council and the European Parliament: Mutual 
recognition of final decisions in criminal matters, COM(2000) 495, para 10.

91 V Mitsilegas, ‘The Limits of Mutual Trust in Europe’s Area of Freedom, Security and 
Justice: From Automatic Inter-State Cooperation to the Slow Emergence of the Individual’ 
(2012) 31 Yearbook of European Law 322.

92 B Schünemann, ‘The European Investigation Order: A Rush into the Wrong Direction’ in S 
Ruggeri (ed), Transnational Evidence and Multicultural Inquiries in Europe: Developments 
in EU Legislation and New Challenges for Human Rights-Oriented Criminal Investigations 
in Cross-border Cases (Springer International Publishing Switzerland 2014) 33.

93 Green Paper from the Commission: Procedural Safeguards for Suspects and Defendants in 
Criminal Proceedings throughout the European Union of 19 February 20003, COM(2003) 
75 (Green Paper Procedural Safeguards) 8. 

94 See, for example, paras 6-9 of the preamble of Resolution of the Council of 30 November 
2009 on a Roadmap for strengthening procedural rights of suspected or accused persons 
in criminal proceedings [2009] OJ C 295/01 (the Roadmap). Another example is Directive 
2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right 
to interpretation and translation in criminal proceedings [2010] OJ L 280/01 (Translation and 
Interpretation Directive) paras 3 and 4. Conclusions of the European Council of 26-27 June 
2014 (‘Strategic guidelines for the area of freedom, security and justice’) EUCO 79/14 5-6.
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3.2.2  The EU legislation on defence rights pre-Lisbon
Before the Commission proposed legislation on the protection of defence 
rights, it issued a consultation paper on the existing rights within the EU. In this 
consultation paper it stated that ‘people travelling abroad should be confident 
that the existing standards offer equivalent protection whatever the Member 
State so as not to impede their free movement for fear of encountering a system 
operating lower standards’.95 After having conducted a study on the basis of the 
results of this consultation paper, the Commission adopted the Green Paper on 
Procedural Safeguards for Suspects and Defendants in Criminal Proceedings 
(Green Paper on procedural safeguards). In this document it emphasised the 
importance of having a minimum common standard of defence rights within 
the EU Member States, in order for judicial authorities to have more confidence 
in the legal systems of other judicial authorities.96 It explained that, because 
the EU Member States are all party to the ECHR, an initial ‘mechanism for 
achieving mutual trust is already in place’.97 As discussed in Chapter 2, the 
ECHR sets forth various rights for the suspect or the accused person in criminal 
proceedings. However, the Green Paper on procedural safeguards also explained 
that the protection offered by the ECHR needs to be enhanced. One of the 
reasons is that the ECtHR in general allows a broad interpretation of the ECHR 
– a margin of appreciation – by the State Parties.98 In addition, not all the State 
Parties have implemented the case-law of the ECtHR.99 As a consequence, the 
ECHR is applied by its State Parties in different ways.100 It is for this reason 
that the EU needs to take action with regard to defence rights; especially 
considering how the EU’s enhanced system of international cooperation gives 
more powers to the authorities. As explained by the Commission, the aim is to 
make the standards of the ECHR more efficient, specific and transparent, and 
also to provide ‘the tools for [these standards] to be effectively protected’.101 

95 Consultation Paper of the Commission on Procedural safeguards for suspects and defendants 
in criminal proceedings of February 2002, para 1.

96 Green Paper Procedural Safeguards (n 93) 4. See also the Hague Programme (n 55) 29.
97 Green Paper Procedural Safeguards (n 93) 9.
98 Taxquet v Belgium App no 926/05 (ECtHR, 16 November 2010) para 72.
99 The study of DC Baluarte and CM de Vos, From Judgment to Justice: Implementing 

International and Regional Human Rights Decisions (Open Society Justice Initiative 2010) 
shows contradictions between the State Parties and how they implement the ECHR and 
ECtHR case-law in their national law.

100 L van Puyenbroeck and G Vermeulen, ‘Towards Minimum Procedural Guarantees for the 
Defence in Criminal Proceedings in the EU’ (2011) 60 International and Comparative Law 
Quarterly 1018; C Heard and D Mansell, ‘The European Investigation Order: changing the 
face of evidence gathering in EU cross-border cases’ (2011) 2 New Journal of European 
Criminal Law 354.

101 House of Lords’ EU Committee, Procedural Rights in Criminal Proceedings: 1st Report of 
Session 2004-2005 of 7 February 2005 11.
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In the same green paper, the Commission listed the ‘basic’ rights on which 
it would initially focus.102 Here the Commission points out that this first list of 
rights does not cover the right ‘to have evidence handled fairly’.103 It explains 
that this right should be regulated as a separate measure, and not together with 
the ‘basic’ rights in the envisaged framework decision, because it ‘covers 
many rights and many aspects of the proceedings’.104 Hence, the Commission 
decided to devote more time to this topic as soon as the first stage of its work on 
procedural safeguards is completed. It also explained that it had started a ‘study 
of safeguards in fairness in gathering and handling of evidence’, which covers 
matters such as:

‘the right to silence, the right to have witnesses heard, the problem of anonymous 
witnesses, the right to disclosure of exculpatory evidence, how the presumption 
of innocence is to be understood (whether there are circumstances where 
the burden of proof may be reversed) and many other aspects of the law of 
evidence’.105

In 2004, the proposal for a Framework Decision on certain procedural rights 
in criminal proceedings (Framework Decision on procedural rights) was 
presented, laying down the basic rights which had been listed in the Green Paper 
on procedural safeguards.106 The aim was not to unify the national legislation 
with regard to these rights, but to create a minimum standard of protection 
while respecting the legal traditions of the Member States.107 In addition, the 
Framework Decision on procedural rights did not intend to ‘duplicate’ the 
ECHR, but to ‘promote compliance at a consistent standard’.108

Despite the modest scope of the Framework Decision on procedural rights, 
some Member States did not consider that the EU had the competence to regulate 
defence rights, and they found the protection under the ECHR sufficient.109 For 

102 ‘Basic rights’ can be understood as the rights which are so fundamental that they should be 
given priority, such as the right of access to lawyer and the right to information, Green Paper 
Procedural Safeguards (n 93) 14.

103 Ibid 15.
104 Ibid.
105 Ibid.
106 These rights are the right to legal advice (Art 2); the right to legal aid (Art 5); the right to 

free interpretation (Art 6); the right to free translation of relevant documents (Art 7); the 
right to specific attention (Art 10); the right to communicate (with consular authorities) 
(Artt 12 and 13) and the right to be informed about his or her rights (Art 14).

107 Explanatory Memorandum to the Council Framework Decision on certain procedural rights 
in criminal proceedings throughout the European Union of 28 April 2004, COM(2004) 328, 
2 paras 1 and 2.

108 Ibid 3 para 9. 
109 TNBM Spronken, ‘EU Policy to Guarantee Procedural Rights in Criminal Proceedings: An 

Analysis of the First Steps and a Plea for a Holistic Approach’ (2011) 1 European Criminal 
Law Review 218; M Jimeno-Bulnes, ‘The EU Roadmap for Strengthening Procedural 
Rights of Suspected or Accused Persons in Criminal Proceedings (2009) (4) EuCrim 158.
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this reason, after a few years of intense discussion, the Framework Decision 
on procedural rights was eventually dropped.110 The failure of the Framework 
Decision on procedural rights was seen as a great disappointment. In spite of 
the often expressed intention of the EU institutions to protect defence rights, 
the EU Member States had not been able to reach an agreement on such an 
important issue and they were accused of ‘side-lining’ the protection of 
defence rights for their ‘desire […] to fight crime’.111 So where the EU did 
seem to be able to adopt measures for the cooperation between authorities on 
the basis of the principle of mutual recognition, the only attempt to regulate 
minimum standards for defence rights was unsuccessful.112 Or, as described 
by Mitsilegas, ‘in a borderless AFSJ, it is thus the interests of the State, and 
not of the affected individuals, which are paramount in the establishment of 
cooperative systems’.113

3.2.3  The Treaty of Lisbon: the legislation on defence rights 

3.2.3.1  A new legal basis
The adoption of the Treaty of Lisbon has been an important development for 
the protection of fundamental rights within the EU. Where previously Member 
States mainly focused on introducing new instruments to make international 
cooperation more efficient between authorities, under the Treaty of Lisbon this 
focus shifted towards the role of fundamental rights in cross-border criminal 
proceedings. This development is influenced by two important changes. First 
of all, the CFR had become a primary source of EU law and thus a binding 
human rights instrument. As discussed in Chapter 2, the fundamental rights of 
the CFR, including the right to a fair trial, must be guaranteed when the EU 
institutions and Member States apply or implement EU law.114 Secondly, the 
Treaty of Lisbon lays down a new legal basis for the adoption of legislation 
on defence rights and in addition also provides a more flexible legislative 
procedure which no longer requires a unanimous vote.115 

110 J Blackstock, ‘Procedural safeguards in the European Union: a road well-travelled’ (2012) 
2 European Criminal Law Review 23. 

111 Ibid 22, referring to the study of Vernimmen-Van Tiggelen G and Surano L, Analysis of the 
Future of Mutual Recognition in Criminal Matters in the European Union (IEE-ULB 2008).

112 Criticism has been expressed by, inter alia, Anagnostopoulos describing the EU as a 
‘dreamland’ for prosecutors in K Weis, ‘ECBA Autumn Conference 2009 – The Future of 
Citizen’s Rights in Criminal Proceedings in the European Union: Stockholm, Sweden – 
2 & 3 October 2009’ (2010) 1 New Journal of European Criminal Law 122. 

113 See, for example, V Mitsilegas, ‘The Limits of Mutual Trust in Europe’s Area of Freedom, 
Security and Justice’ (n 91) 319. 

114 Artt 47 and 51 CFR. See also in this regard Case C-617/10 Åkerberg Fransson [2013] 
ECLI:EU:C:2013:105. For a detailed discussion on the CFR, see para 3 of Chapter 2. 

115 TNBM Spronken, ‘De weg naar Rome gaat ook via Lissabon: Een essay over Europese 
rechtsbescherming in strafzaken’ (2010) 1 Strafblad 65-66.
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Six months before the entry into force of the Treaty of Lisbon, the Council 
carefully revived the discussion on defence rights by presenting the Resolution 
for a ‘Roadmap’ to strengthen procedural rights of the defence.116 This Roadmap 
points out that several measures have been taken to ensure the security of the 
EU citizens, but that it is also necessary to address the issues which could arise 
when persons within the EU are suspected or accused of having committed a 
criminal offence.117 It explains that there is wide support among experts for EU 
action in this field and, in addition, that these measures are necessary to enhance 
the mutual trust among EU Member States.118 In the Stockholm Programme, 
the European Council welcomed the adoption of the Roadmap and it invited 
the Commission to propose legislation on the rights listed in the Roadmap.119

Because of the ‘importance and complexity’ of the discussion on defence 
rights, the Roadmap aims to adopt legislation following a ‘step-by-step-
approach’.120 This means that the EU does not intend to adopt one directive for 
all defence rights, as previously had been attempted, but instead it proposes 
a separate directive for every right. The measures proposed in the Roadmap 
largely correspond to the defence rights which had already been listed in the 
2004 proposal for a Framework Decision on procedural rights.121 After the 
Roadmap of 2009, the Commission presented another package in 2013 with 
more proposals to strengthen procedural safeguards.122

The legal basis for the new directives, as foreseen by the Roadmap and the 
second package of 2013, is Article 82 (2) (b) TFEU. This provision states that:

‘To the extent necessary to facilitate mutual recognition of judgments and judicial 
decisions and police and judicial cooperation in criminal matters having a cross-
border dimension, the European Parliament and the Council may, by means of 
directives adopted in accordance with the ordinary legislative procedure, establish 
minimum rules. Such rules shall take into account the differences between the 
legal traditions and systems of the Member States. They shall concern: 
(a) mutual admissibility of evidence between Member States; 

116 The Roadmap (n 94). See also T Rafaraci, ‘The Right of Defence in EU Judicial Cooperation 
in Criminal Matters’ in S Ruggeri (ed), Transnational Inquiries and the Protection of 
Fundamental Rights in Criminal Proceedings (Springer 2012) 334, and V Mitsilegas, EU 
Criminal Law after Lisbon (n 71) 158.

117 The Roadmap (n 94) preamble, paras 4 and 5.
118 Ibid para 9.
119 The Stockholm Programme (n 55) 10.
120 The Roadmap (n 94) preamble, para 11.
121 The legislative measures proposed in the Roadmap includes the right to interpretation and 

translation, the right to information about rights (the Letter of Rights), the right to legal 
advice and legal aid, the right for a detained person to communicate with family members, 
employers and consular authorities, the rights to protection for vulnerable suspects, and the 
adoption of a Green Paper on pre-trial detention. 

122 The second package of proposals concerned the presumption of innocence and the right 
to be present at trial, special safeguard for children suspected and accused in criminal 
proceedings, and legal aid.
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(b) the rights of individuals in criminal procedure; 
(c) the rights of victims of crime.’

Unlike former Article 31 TEU, Article 82 (2) (b) TFEU clearly lays down a legal 
basis for EU legislation on defence rights, provided that the EU demonstrates 
the necessity of this legislation for the functioning of international cooperation 
on the basis of the principle of mutual recognition. It enshrines the objective of 
the EU not to unify the national legislation on defence rights, but to respect the 
differences between the legal traditions and to adopt a minimum standard of 
protection within the Member States.123 However, as pointed out by Mitsilegas, 
by avoiding the adoption of autonomous concepts in the directives, it is possible 
that the CJEU eventually might need to decide on a EU definition after all if 
different interpretations complicate the international cooperation between the 
Member States.124 

At the moment, the EU has adopted several directives on the minimum 
standard of protection of defence rights as foreseen by the Roadmap, creating 
‘self-standing EU human rights standards’ in relation to criminal procedure.125 
With regard to these new directives, several questions have been raised in the 
legal doctrine as to how the EU has interpreted and used Article 82 (2) (b) 
TFEU as a legal basis. As explained above, this provision clearly sets forth 
that the legislation on defence rights must be necessary for the facilitation of 
mutual recognition. De Bondt and Vermeulen therefore question why the EU 
has chosen the basic rights as listed in the Roadmap.126 They explain that a 
debate on EU action with regard to defence rights should focus on the problems 
which arise from transnational proceedings and in their opinion the Roadmap 
does not explain sufficiently why these basic rights are of particular concern 
in this context.127 They understand that the EU has chosen these rights in order 

123 This objective is enshrined in Art 67 (1) TFEU.
124 V Mitsilegas, EU Criminal Law after Lisbon (n 71) 178. See also para 4 of Chapter 2.
125 V Mitsilegas, ‘Mutual Recognition, Mutual Trust and Fundamental Rights After Lisbon’ in 

V Mitsilegas, M Bergström and T Konstadinides (eds), Research Handbook on EU Criminal 
Law (Elgar 2016) 164. The new directives are the Translation and Interpretation Directive 
(n 94); the Directive 2012/13/EU of the European Parliament and of the Council of 22 
May 2012 on the right to information in criminal proceedings [2012] OJ L 142/1 (Right 
to Information Directive); Directive 2013/48/EU of the European Parliament and of the 
Council of 22 October 2013 on the right of access to a lawyer in criminal proceedings and 
in European arrest warrant proceedings, and on the right to have a third party informed upon 
deprivation of livery and to communicate with third persons and with consular authorities 
while deprived of liberty [2013] OJ L 294/01 (Access to Lawyer Directive); Directive 
2016/1919 of the European Parliament and of the Council of 26 October 2016 on legal 
aid for suspects and accused persons in criminal proceedings and for requested persons 
European arrest warrant proceedings [2016] OJ L 297/1 (Legal Aid Directive).

126 W de Bondt and G Vermeulen, ‘The Procedural Rights Debate: A Bridge Too Far or Still 
Not Far Enough?’ (2010) 4 EuCrim 164.

127 This opinion is shared by Burić in Z Burić, ‘Transnational Criminal Proceedings and the 
Position of the Defence’ in Z Đurđević and E Ivičević Karas (eds), European Criminal 
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to establish the AFSJ, in which the Member States must offer an equivalent 
standard of protection of procedural rights in general, but they believe this falls 
outside the scope of Article 82 (2) (b) TFEU.

De Bondt and Vermeulen seem to interpret the scope – ‘necessary to 
facilitate mutual recognition’ – of Article 82 (2) (b) TFEU quite strictly 
and understand it as the need to solve specific problems with regard to the 
protection of fundamental rights in cross-border proceedings; issues which 
have not been dealt with (yet) by the ECtHR or the CJEU under Article 6 
ECHR or Article 47 CFR respectively.128 However, it is also possible to read 
this provision in a broad manner and to interpret the facilitation of mutual 
recognition as enhancing mutual trust among the Member States in general, 
rather than focusing on specific problems that may arise. This is what the EU 
seems to do. As discussed above, the EU considers mutual trust to be important 
for the functioning of international cooperation on the basis of the principle 
of mutual recognition, and it explains that this mutual trust can be enhanced 
by ensuring a minimum standard of protection of fundamental rights, such as 
those of the defence. Because the EU does not consider that the ECHR and the 
ECtHR case-law have been sufficiently implemented in the national criminal 
justice systems, it uses Article 82 (2) (b) TFEU as a legal basis to adopt its 
own legislation. It has chosen to start with some basic rights, but it seems that 
this list will be expanded over time; possibly with more consideration for the 
specific problems that arise in the context of international cooperation. After 
all, the EU has already focused specifically on the need of legal representation 
in EAW proceedings in its directive on the right of access to a lawyer, which 
had not been addressed in relation to legal assistance in the issuing State in the 
Framework Decision on the EAW.129

Nevertheless, Mitsilegas points out that the argument of ‘enhancing mutual 
trust’ does not provide a ‘direct and clear link’ between the proposed or adopted 
legislation on defence rights and its purpose in facilitating mutual recognition.130 
In addition, he argues that mutual trust is not an ‘objective factor’ on which 
the choice of Article 82 (2) (b) TFEU as legal basis can be based.131 For this 
reason, Mitsilegas gives an alternative explanation for how the EU could justify 
Article 82 (2) (b) TFEU as a legal basis for its legislation on defence rights, 

Procedural Law in Service of Protection of European Union Financial Interests: State of 
Play and Challenges (Croatian Association of European Criminal Law 2016) 88.

128 See the discussion in paras 2.1.2 and 3.1.3 of Chapter 2.
129 Art 10 Access to Lawyer Directive (n 123). See in relation to this directive also Art 5 Legal 

Aid Directive (n 123) and Art 11 (2) Council Framework Decision (2002/584/JHA) of 13 
June 2002 on the European arrest warrant and the surrender procedures between Member 
States [2002] OJ L 190/1.

130 V Mitsilegas, ‘The Symbiotic Relation Between Mutual Trust and Fundamental Rights in 
Europe’s Area of Criminal Justice’ (2015) 6 New Journal of European Criminal Law 476.

131 This is required by the CJEU, see in this regard Case C-540/13 Parliament v Council [2015] 
ECLI:EU:C:2015:224, para 30, and Joined cases C-317/13 and C-679/13 Parliament v 
Council [2015] ECLI:EU:C:2015:223, para 40.
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namely that it serves to ‘address the effect of the operation of automatic inter-
state cooperation, as expressed by mutual recognition, on the individual’.132 
The legislation could then be considered necessary for the facilitation of mutual 
recognition, because it minimises the negative effect of mutual recognition on 
individuals by protecting their procedural rights. As explained by Mitsilegas, 
‘the necessity requirement of Article 82 (2) TFEU would thus be viewed from 
the perspective of the individual and not of the State or of the authorities which 
are called upon to apply inter-state cooperation’.133

What does become apparent from the manner in which the EU interprets 
Article 82 (2) (b) TFEU as a legal basis is the central role that fundamental 
rights now have in international cooperation within the EU. After all, the EU 
considers that mutual trust, which is based on a minimum standard of protection 
of defence rights, is necessary for the functioning of mutual recognition. 
According to Mitsilegas, this demonstrates that a ‘paradigm shift’ has been 
made from a system which focuses on enhancing the international cooperation 
among authorities to one which aims to protect and enforce the rights of 
individuals affected by these measures of the authorities.134

3.2.3.2  Minimum rules for defence rights in relation to evidence gathering
As discussed above, the Commission created a second package of rights in 
2013 after the Roadmap of 2009, which, as promised in the Green Paper on 
procedural safeguards, includes the presumption of innocence. The rights 
concerning evidence, however, whether in general or specifically in relation to 
witnesses, have not (yet) been picked up by the Commission.135 The EU therefore 
does not provide any minimum requirements with regard to the position of the 
defence in the process of evidence gathering. This legislation, however, could 
be useful. As explained by Rafaraci, legislation on defence rights in relation to 
evidence could ensure that in every area of international cooperation common 
minimum standards of defence rights have been established.136

The only directive which touches upon the topic of evidence gathering is 
the Directive on the right of access to a lawyer. In the first proposal of this 
directive, the one of June 2011, it was determined that a person has the right of 
access to a lawyer when the investigating authorities carry out an investigative 
measure.137 It also provided that a lawyer has the right to be present at any 

132 V Mitsilegas, ‘The Symbiotic Relationship Between Mutual Trust and Fundamental Rights 
in Europe’s Area of Criminal Justice’ (n 130) 476.

133 Ibid.
134 Ibid 477.
135 The European Council had invited the Commission to assess whether other rights need to be 

addressed as well in the Stockholm Programme (n 55) 10.
136 T Rafaraci, ‘The Right of Defence in EU Judicial Cooperation in Criminal Matters’ (n 116) 341.
137 Art 3 Proposal for a Directive of the European Parliament and of the Council on the right 

of access to a lawyer in criminal proceedings and on the right to communicate upon arrest, 
COM(2011) 326/3 (Proposal Access to Lawyer Directive).
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questioning or hearing and shall, in accordance with national law, have the 
right to ask questions, to request clarification, and to make statements.138 
Furthermore, it also sets forth that the lawyer has the right to attend investigative 
or evidence gathering acts for which the applicable national law requires or 
expressly permits the presence of a suspect or accused person. According to 
the Explanatory Memorandum, a lawyer must in general be entitled to carry 
out activities in order to ‘ensure effective exercise’ of these rights.139 Here a 
reference is made to the case of Dayanan of the ECtHR, in which, as explained 
in Chapter 2, this Court held that a defence lawyer should be able to carry out 
specific activities in order to provide effective legal assistance.140 

The final version of the Directive on the right of access to lawyer differs on 
several points with the first proposal. There is now one provision explaining 
the exact meaning of ‘access to a lawyer’, which, with regard to the right to be 
present during an investigative or evidence gathering act, states that:

“Member States shall ensure that suspects or accused persons shall have, as 
a minimum, the right for their lawyer to attend the following investigative or 
evidence-gathering acts where those acts are provided for under national law 
and if the suspect or accused person is required or permitted to attend the act 
concerned:
(i)  identity parades;
(ii)  confrontations;
(iii) reconstructions of the scene of a crime.”141

This list is quite limited, as there are more investigative or evidence gathering 
acts during which the defence could be present without jeopardising the 
criminal investigation. An example is an examination of a witness. However, 
at least for now, the position of the defence in evidence gathering does not seem 
to have the priority with regard to the legislation to be adopted under Article 
82 (2) (b) TFEU.

3.3   The European Investigation Order: a new position for the defence in 
cross-border evidence gathering?

After the adoption of the EEW, the EU legislation and convention on international 
cooperation in evidentiary matters had become, together with the MLA Con-
vention of 1959 and its Additional Protocols, a rather colourful patchwork. This 

138 Ibid Art 4 (2) and (3).
139 Ibid para 21.
140 Dayanan v Turkey App no 7377/03 (13 October 2009) para 32. See also para 2.3.2 of 

Chapter 2.
141 Art 3 (3) (c) Access to Lawyer Directive (n 125).
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fragmentary regime was quickly considered to be ‘outdated’ and ‘in efficient’.142 
As pointed out in the Green Paper on obtaining evidence in criminal matters 
(Green Paper on obtaining evidence), for practitioners it is often difficult to 
understand which instrument should be applied when requesting a Member 
State for cooperation in evidence gathering.143 Similarly, the fragmentary regime 
could also be considered complicated from the perspective of the defence. This 
point of view, however, has been omitted from the Green Paper on obtaining 
evidence, which in general does not consider any involvement of the defence 
in evidence gathering.144 In that regard, also this green paper reflects the view 
that international cooperation should take place among the authorities of the 
Member States and that for the benefit of their duties international cooperation 
should be enhanced.

In order to deal with the confusing patchwork of legislation, it was decided 
to adopt one ‘single, efficient and flexible’ instrument in order to gather all 
kinds of evidence on the basis of the principle of mutual recognition.145 This 
instrument became the EIO. 

The Directive on the EIO has been adopted on the basis of Article 82 (1) 
TFEU.146 This provision lays down that specific measures can be adopted in 
order to (a) ‘lay down rules and procedures for ensuring recognition throughout 
the Union of all forms of judgments and judicial decisions’, and (d) ‘facilitate 
cooperation between judicial or equivalent authorities of the Member States in 
relation to proceedings in criminal matters and the enforcement of decisions’. 

Instead of focusing on the kind of evidence which needs to be obtained, the 
Directive on the EIO regulates the execution of different types of investigative 
measures which the issuing authority would like to have carried out.147 Although 
in principle all investigations can be carried out on the basis of the EIO, there 
are some exceptions such as the investigations conducted by a JIT.148 Because 

142 See, for example, Commissioner Reding of Justice and Home Affairs at the ERA conference 
12 March 2010, in A Farries, ‘The European Investigation Order’ (n 76) 426. 

143 Green Paper on obtaining evidence in criminal matters from one Member State to another 
and securing its admissibility of 11 November 2009, COM(2009) 624; S Allegrezza, 
‘Critical remarks on the Green paper on Obtaining Evidence in Criminal Matters from 
one Member State to another and Securing its Admissibility’ (2010) 9 Zeitschrift für Inter-
nationale Strafrechtsdogmatik 570.

144 S Allegrezza, ‘Critical remarks on the Green paper on Obtaining Evidence in Criminal 
Matters from one Member State to another and Securing its Admissibility’ (n 143) 576.

145 Explanatory Memorandum to the Proposal for a Directive of the European Parliament and 
the Council regarding the European Investigation Order in criminal matters of 3 June 2010, 
Interinstitutional File 2010/0817 (COD) (Explanatory Memorandum to the EIO Directive) 
2.

146 Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 
regarding the European Investigation Order in criminal matters [2014] OJ L 130/01 (EIO 
Directive).

147 Explanatory Memorandum to the EIO Directive (n 145) 3.
148 Following Art 24 and 25 of the EIO Directive (n 146), it is also possible to make use of a 

video conference, ‘other audio-visual transmission’ or a telephone conference.
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it is the aim of the EU to enhance the cooperation between the authorities of 
the Member States, as specifically provided by Article 82 (1) (d) TFEU, the 
first proposals of the Directive on the EIO only focused on the interest of the 
authorities to issue an EIO. Here the proposal followed the same path as all 
the previous legislation on cross-border evidence gathering. It did not include 
any provision on the position of the defence and its possible interest in issuing 
an EIO. Concerns were therefore expressed by organisations, such as Fair 
Trials International, stating that the principle of equality of arms was being 
neglected.149 Also in the legal doctrine there has been a call to ‘[ensure] that the 
whole range of fundamental rights engaged by evidence-gathering is protected, 
including the ability of the defence to obtain and adduce relevant evidence.’150 

Eventually, because of this criticism,151 the proposal for a Directive on the 
EIO deviated from the obvious path and a provision was included laying down 
the possibility for the defence to request that an EIO would be issued.152 The 
fact that the interests of the defence in gathering evidence were recognised 
was considered to be ‘a step towards “equality of arms” in international 
cooperation.153 Fair Trials International even stated that this would allow the 
defence to ‘develop a positive defence case or to challenge the evidence of 
the prosecution.’154 However, here the question arises as to how big this step 
towards equality of arms is exactly. 

The Directive on the EIO states in Article 1 (3) that: 

‘the issuing of an EIO may be requested by a suspected or accused person, or 
by a lawyer on his behalf, within the framework of applicable defence rights in 
conformity with national criminal procedure’.155 

149  Fair Trials International, Response to the adopted European Investigation Order Directive 
(2014) 2. See also the report of the Meijers Committee, Note on the Initiative for a Directive 
regarding the European Investigation Order in criminal matters, CM1106 (2011) 1-2. In 
addition, UK Parliament’s Human Rights Joint Committee’s 15th Report on the Human 
Rights Implications of UK Extradition Policy of 7 June 2011, para 209.

150 C Heard and D Mansell, ‘The European Investigation Order: changing the face of 
evidence-gathering in EU cross-border cases’ (n 100) 367; L Bachmaier Winter, ‘European 
investigation order for obtaining evidence in the criminal proceedings. Study of the proposal 
for a European directive’ (2010) 9 Zeitschrift für Internationale Strafrechtsdogmatik 587.

151 Z Burić, ‘Transnational Criminal Proceedings and the Position of the Defence’ (n 127) 76.
152 Suggested by the Council during the trilogue on 16 April 2013, as mentioned in Council 

of the EU, Initiative of the Kingdom of Belgium, the Republic of Bulgaria, the Republic 
of Estonia, the Kingdom of Spain, the Republic of Austria, the Republic of Slovenia and 
the Kingdom of Sweden for a Directive of the European Parliament and of the Council 
regarding the European Investigation Order in criminal matters - Text suggestions in view 
of the trilogue on 14 May 2013 of 24 April 2013, Interinstitutional File 2010/0817(COD) 2.

153 A Mangiaracina, ‘A New and Controversial Scenario in the Gathering of Evidence at the 
European Level’ (n 36) 124.

154 Fair Trials International, Response to the adopted European Investigation Order Directive 
(2014) 1.

155 Art 1 (3) EIO Directive (n 146).
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This means, first of all, that it depends on national law to what extent the defence 
will have the ability to ask for an EIO to be issued and how this procedure will 
be organised.156 The directive itself does not give a right to the defence to have 
an EIO issued, nor does it envisage how this process should take place.157 The 
directive only requires that before an EIO is issued it will be assessed whether 
the EIO is ‘necessary and proportionate’ to gather certain evidence and whether 
the chosen investigative measure ‘could [also] have been ordered under the 
same conditions in a domestic case’.158 

Another point that has not been regulated by the Directive on the EIO is 
to what extent the authority is obliged to issue an EIO when requested by the 
defence and on which grounds this may be refused. In this regard, the European 
Criminal Bar Association (ECBA) has pointed out that the defence and the 
authorities should be able to issue an EIO under ‘the same conditions’.159 
But again, this depends on the implementation of the directive into national 
legislation. At least, as discussed by Blackstock, only a judicial authority 
may issue an EIO, which of all authorities might offer ‘the best guarantees of 
independence, impartiality and a fair procedure’.160 This view is shared by the 
ECBA.161

Although the Directive on the EIO recognises that the defence might be 
interested in gathering evidence, as far as the presence and the participation of the 
defence is concerned the directive is silent.162 According to Ruggeri, this lacuna 
in the Directive on the EIO means that the EU underestimates the ‘importance of 
the contribution of the defence to ensuring an appropriate application of foreign 
procedural formalities’.163 Similarly, Mangiaracina criticises the directive for 

156 Z Burić, ‘Transnational Criminal Proceedings and the Position of the Defence’ (n 127) 76.
157 Also in the EU Directive laying down the rights of victims, a similar approach has been 

adopted to the possibility of a victims to provide evidence, as it explains that also this 
‘shall be determined by national law’, see Art 10 of Directive 2012/29/EU of the European 
Parliament and of the Council of 25 October 2012 establishing minimum standards on 
the rights, support and protection of victims of crime, and replacing Council Framework 
Decision 2001/220/JHA [2012] OJ L 315/57.

158 Art 6 (1) EIO Directive (n 146).
159 ECBA, Statement on the Member State initiative regarding the European Investigation 

Order in Criminal Matters 9145/10 (2010) recital V.1.i.
160 J Blackstock, ‘The European Investigation Order’ (n 5) 488. Art 2 (c) and (d) explain that 

in principle an issuing or executing authority can be prosecutors or investigative judges, 
but also other authorities who have been appointed by the Member State as a competent 
authority for the issuing or executing of an EIO.

161 ECBA, Statement on the Member State Initiative Regarding the European Investigation 
Order in Criminal Matters (n 159) recital V.1.a.

162 S Ruggeri, ‘Transnational Prosecutions, Methods of Obtaining Overseas Evidence, Human 
Rights Protection in Europe’ in S Ruggeri (ed), Human Rights in European Criminal Law 
(Springer International Publishing Switzerland 2015) 150.

163 S Ruggeri, ‘Introduction to the Proposal of a European Investigation Order: Due Process 
Concerns and Open Issues’ in S Ruggeri (ed), Transnational Evidence and Multicultural 
Inquiries in Europe: Developments in EU Legislation and New Challenges for Human 
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not laying down the right of the defence to be present during the examination of 
a witness, whether s/he testifies in person or via video conference.164 Implicitly, 
it could fall under the request of the issuing authority to the executing authority 
to follow certain ‘formalities and procedures’ when carrying out the EIO.165 For 
this reason, it still depends on national law whether the defence is allowed to be 
present and to participate. How the defence could express its wish to be present 
during the execution of an investigation abroad and to what extent such request 
should be respected by the national authorities, is also a matter for national law 
to regulate. Whether the national law of the issuing or the executing State will 
apply, depends on which requests for formalities and procedures the issuing 
authority has included for the execution of the EIO and to what extent these 
are compatible with the fundamental principles of law of the executing State.166 

Despite the fact that the Directive on the EIO does not specifically provide 
a right for the defence to be present and to participate in the execution of the 
EIO, it does give – similar to the MLA Conventions – the possibility for a 
person held in custody to be transferred temporarily from the issuing State to 
the requesting State in order to be present during the execution of the EIO.167 
This could be a suspect or an accused person. 

To summarise, although the Directive on the EIO is the first instrument 
to recognise the interests of the defence in making a request for cross-border 
investigations, it remains questionable to what extent this mutual recognition 
instrument will make much of a difference in practice. After all, the directive 
only determines that the defence has the possibility to request for an EIO to be 
issued as long as this would be in conformity with national criminal procedure 
and it does not lay down any requirements as to how the defence should be able 
to make this request. This means that the Member States could maintain their 
current practice. In addition, the directive does not regulate explicitly on the 
possibility of the defence being present during an investigation and the role it 
could have during the execution of the EIO. 

Because of these possible shortcomings of the Directive on the EIO, it has 
been said by, for example, Vogler that the ‘EIO regime itself fails completely 
to establish clear provisions for a fair trial, such as access to a lawyer, the 
presumption of innocence or equality of arms.168 After all, it could have 

Rights-Oriented Criminal Investigations in Cross-border Cases (Springer International 
Publishing Switzerland 2014) 17.

164 A Mangiaracina, ‘A New and Controversial Scenario in the Gathering of Evidence at the 
European Level’ (n 36) 122.

165 Art 9 (2) EIO Directive (n 146); Z Burić, ‘Transnational Criminal Proceedings and the 
Position of the Defence’ (n 127) 78.

166 Art 9 (2) EIO Directive (n 146). 
167 Ibid Art 22.
168 R Vogler, ‘Transnational Inquiries and the Protection of Human Rights in the Case-Law of 

the European Court of Human Rights’ in S Ruggeri (ed), Transnational Inquiries and the 
Protection of Fundamental Rights in Criminal Proceedings (Springer-Verlag 2013) 30. See 
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regulated much more in securing the position of the defence, such as giving 
the defence the right to be present at the execution of specific investigative 
measures, like the witness examination. Instead, the EIO remains principally 
an instrument for the authorities to gather evidence abroad. 

Finally, although the Directive on the EIO does not give an active role to 
the defence in cross-border evidence gathering, it does take fundamental rights 
more into consideration than previous international cooperation instruments. 
This is demonstrated by the fact that the execution of an EIO can be refused by a 
Member State if this would be incompatible with the protection of fundamental 
rights.169

3.4   European criminal law on a supranational level: the creation of an EPPO

Separate from the development of an enhanced system of international 
cooperation in the EU, there is also a legislative proposal under discussion 
regarding the establishment of the EPPO. On the basis of Article 86 TFEU, the 
EU aims to create this supranational prosecuting body for the investigation and 
prosecution of criminal offences ‘affecting the financial interests of the EU’. 
Unlike the national authorities, the EPPO would be based and operate in every 
EU Member State.170 The creation of an EPPO is connected to the reform of 
Eurojust, because Article 86 TFEU sets forth that the EPPO may be established 
‘from Eurojust’. However, as the discussion on the EPPO is ongoing, many 
aspects of this proposed new organisation, such as its structure, are yet to be 
confirmed.

For the discussion in this chapter it is interesting to understand to what 
extent the EU takes into account the position of the defence in the creation of 
this new criminal procedure, in which the defence faces a European judicial 
authority that has partly EU wide powers, and especially whether it recognises 
the interest of the defence in gathering evidence when preparing a case.

The first EPPO proposal includes several provisions concerning the rights 
of the defence. First of all, it lays down that the activities of the EPPO should 
be carried out in full compliance with the fundamental rights laid down in the 
CFR.171 Secondly, the proposal sets forth various defence rights.172 These rights 
would be applicable ‘from the time that [persons] are suspected of having 

also Z Burić, ‘Transnational Criminal Proceedings and the Position of the Defence’ (n 127) 
77.

169 Artt 1 (4), 6 (1) (a) and 11 (1) (d) and (f) EIO Directive (n 146).
170 Art 25 (1) Proposal for a Council Regulation on the establishment of the European Public 

Prosecutor’s Office of 17 July 2013, COM (2013) 534 (EPPO Proposal of 17 July 2013) 
provided that the EPPO would have EU-wide jurisdiction, which was later rejected during 
the negotiations.

171 Ibid Art 32 (1).
172 Ibid Art 32 (2).



96 Chapter 3

committed an offence’.173 Some of the defence rights listed refer to the EU 
directives on defence rights, such as the right of access to a lawyer; others have 
not (yet) been laid down in EU legislation. An example is the right ‘to present 
evidence, appoint experts and hear witnesses’.174 This right has been enshrined 
in Article 35 of the first EPPO Proposal, which is titled ‘rights concerning 
evidence’ and sets forth that:

‘1. The suspect and accused person shall have, in accordance with national 
law, the right to present evidence for the consideration of the European Public 
Prosecutor’s Office.
 2. The suspect and accused person shall have, in accordance with national 
law, the right to request the European Public Prosecutor’s Office to gather any 
evidence relevant to the investigation, including appointing experts and hearing 
witnesses.’

Similar to the Directive on the EIO, the first EPPO proposal only gives the 
defence these rights concerning evidence gathering if this is in accordance with 
national law. This could be considered problematic, because not every Member 
State gives these rights to the defence in the same manner. As a consequence, 
there is a difference between how suspects, accused persons and defence 
lawyers in different Member States can prepare their cases, even though they 
are opposing the same prosecuting body. 

In addition, the question arises as to which national law applies when the 
investigation is carried out in more than one Member State: that of the Member 
State where the EPPO has initiated the investigation,175 or that of every 
Member State where the EPPO carries out measures for its investigation?176 
The EPPO does not seem to be bound by the national borders and may set up 
a joint team of European Delegated Prosecutors, located in different Member 
States.177 Also, at the end of the investigation, the EPPO can decide in which 
Member State it will bring the case before a court.178 It is thus not certain that 
the criminal investigation will take place in the same Member State as where 
a case will be prosecuted. For this reason, it seems likely that the defence will 
need to adopt a supranational approach to the preparation of its case, forming a 
team of defence lawyers in different Member States. 

The CCBE commented on the first proposal of the Commission that 
instead of referring to national legislation, the EPPO proposal should view 
and apply fundamental safeguards ‘on a standard uniform basis for the benefit 

173 Ibid Art 32 (3).
174 Ibid Art 32 (2) (f).
175 Ibid Art 16 (2).
176 Ibid Art 26.
177 Ibid Art 18 (3).
178 Ibid Art 27.
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of the accused’.179 Also some Member States have expressed the opinion that 
‘references to national law will not ensure a sufficient safeguard of the relevant 
rights, which may lead to unequal treatment of suspects and accused persons’.180 
Others, however, believe that the current protection, on both national and Euro-
pean level, is sufficient.

In the meantime, the EPPO proposal has been changed as a result of the 
negotiations within the Council of the EU.181 With regard to defence rights, the 
question was raised whether ‘the procedural safeguards [should] be guaranteed 
through references to relevant EU instruments, as implemented by national law, 
and/ or through stand-alone provisions in the Regulation, which would provide 
for at least some minimum safeguards’.182 As a result of the discussion on this 
question, the right ‘to present evidence, appoint experts and hear witnesses’ 
has been deleted from the list of defence rights laid down in Article 32 (2) 
of the first EPPO Proposal.183 This list now only includes the rights which 
have been or will be laid down in EU directives. Subsequently, Article 32 
became the new Article 35; as a result, the provision on the ‘rights concerning 
evidence’ was also deleted.184 The new Article 35 lays down in paragraph 3 
that ‘suspects and accused persons as well as other persons involved in the 
proceedings of the European Public Prosecutor’s Office shall have all the 
procedural rights available to them under the applicable national law’.185 In 
other words, it still depends on national legislation whether the defence has the 
right to gather evidence or the right to request the authorities – the EPPO – to 
have investigations carried out. The proposal does not seek to ensure that these 
rights are actually given to the defence, which, as pointed out by the ECBA, 

179 CCBE, Response to a proposal for a European Public Prosecutor (2013) 3.
180 Council of the EU, Proposal for a Council Regulation on the establishment of the European 

Public Prosecutor’s Office – Report on the State of play and questions to Ministers of 27 
February 2014, Interinstitutional File 2013/0255(APP) 5.

181 Council of the EU, Proposal for a Regulation on the establishment of the European 
Public Prosecutor’s Office – Consolidated text of 11 July 2016, Interinstitutional File 
2013/0255(APP) (EPPO Proposal of 11 July 2016).

182 Council of the EU, European Public Prosecutor’s Office (EPPO) – Procedural safeguards of 
4 September 2014, No 12825/14 3. See also Council of the EU, Proposal for a Regulation on 
the establishment of the European Public Prosecutor’s Office – Articles 27 to 32 of 10 July 
2015, Interinstitutional File 2013/0255(APP) 4.

183 Council of the EU, Proposal for a Regulation on the establishment of the European Public 
Prosecutor’s Office – consolidated draft of the first 33 Articles of the Regulation of 
27 October 2014, Interinstitutional File 2013/0255(APP) 25.

184 Council of the EU, Proposal for a Regulation on the establishment of the European Public 
Prosecutor’s Office – Examination of the Presidency document, with a primary focus on 
Articles 17-37 of the draft Regulation of 31 July 2015, Interinstitutional File 2013/0255(APP) 
25-26. See also Council of the EU, Proposal for a Regulation on the establishment of the 
European Public Prosecutor’s Office – Articles 24, 25, 26, 27, 28, 28a, 29, 30, 31, 32, 33, 35 
of 5 October 2015, Interinstitutional File 2013/0255(APP) 17-18.

185 Art 35 EPPO Proposal of 11 July 2016 (n 181).
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would be important with regard to the principle of equality of arms.186 The 
Council has nonetheless reached an agreement on the new version of Article 
35, which therefore will not be amended anytime soon.187 The European 
Parliament, however, has already expressed a different opinion on this matter, 
stating in a recent resolution on the EPPO that:

‘the protection of the procedural rights of suspected and accused person must 
be guaranteed; in particular, the regulation should provide for additional rights 
of defence for EPPO suspects, in particular the right to legal aid, the right to 
information and access to case materials, and the right to present evidence and 
to ask the EPPO to collect evidence on behalf of the suspect’.188

To conclude, when creating a supranational prosecuting body like the EPPO, 
it is also necessary to reflect on supranational defence. The CFR and the EU 
directives on defence rights do not lay down one unified procedure for the role 
of the defence in a supranational criminal procedure. Instead, they allow for 
different standards among the EU Member States. As a consequence, there are 
many questions regarding the position of the defence in relation to the creation 
and the functioning of the EPPO. For example, when does a Member State have 
the obligation to appoint a suspect a defence lawyer: only in the Member State 
where the investigation is initiated, or in all Member States where investigative 
measures are carried out? And in which Member State could the defence apply 
for legal aid? At this moment, many uncertainties still exist. It is, however, 
clear that the focus of the current proposal concentrates more on the position of 
the authorities, rather than the suspect or accused person affected by the work 
of this new institution. 

4  EU bodies and networks

In order to enhance international cooperation among the Member States, the 
EU has established several bodies or networks which have the task of assisting 
the national authorities in requesting and executing international cooperation 
where necessary. Europol has been created for the coordination of police 
cooperation, and Eurojust and the European Judicial Network (EJN) have 
been established for facilitating judicial cooperation. The creation of these 
organisations reflects the development of a more permanent transnational 
procedure for cooperation between the Member States in criminal matters. The 

186 ECBA, Cornerstones for a Draft Regulation on the Establishment of a European Public 
Prosecutor’s Office (“EPPO”) in accordance with Art. 86 Par. 1-3 TFEU (2013) 8.

187 See also Council of the EU, Proposal for a Regulation on the establishment of the European 
Public Prosecutor’s Office – Articles 24, 25, 26, 27, 28, 28a, 29, 30, 31, 32, 33, 35 of 5 
October 2015, Interinstitutional File 2013/0255(APP) 2.

188 Resolution 2016/2750(RSP) of the European Parliament of 5 October 2016 on the European 
Public Prosecutor’s Office and Eurojust, point 7.
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question is to what extent these EU bodies and networks could also assist the 
defence in gathering evidence in other Member States. As discussed above, 
the EU only recently has started to recognise – still in a limited manner – the 
interests of the defence in cross-border evidence gathering. In this regard, this 
section also discusses to what extent there are plans to create an EU body with 
the task of assisting the defence in transnational criminal proceedings, such as 
cross-border evidence gathering, and how the existing bodies and networks 
could be a source of inspiration for an organisation for the defence.

4.1  Eurojust

As the successor of the Provisional Judicial Cooperation Unit189, Eurojust was 
established in February 2002 as a special EU body dealing with the cooperation 
between the judicial authorities of the EU Member States. Every EU Member 
State is represented in Eurojust by a National Member, who has a seat in the 
College of Eurojust. The National Member must be either ‘a prosecutor, judge 
or police officer of equivalent competence’ and therefore could only be an 
authority.190 S/he is also the head of the ‘national desk’, which also includes the 
deputy and the assistants of the National Member.191

Eurojust focuses in particular on serious cross-border organised crime and 
has three main objectives. First of all, Eurojust should ‘stimulate and improve 
the coordination, between the competent authorities of the Member States, of 
investigations and prosecutions in the Member States’.192 The second objective 
is to improve the cooperation between ‘the competent authorities of the Member 
States, in particular by facilitating the execution of requests for, and decisions on, 
judicial cooperation’.193 Eurojust thus aims to ‘build bridges’ and to overcome 
the differences between the various legal systems within the EU in the context 
of international cooperation. The third objective is of a more general nature, 
stating that Eurojust should support the competent authorities of the Member 
States with the purpose of making their investigations and prosecutions more 
effective.194 Although the main focus is on the authorities of the EU Member 
States, it is also possible for Eurojust to deal with the authorities of a non-EU 
Member State; for example, when this State is cooperating with an EU Member 
State. In practice, this is particularly relevant in cases concerning, for example, 

189 This provisional unit had been set up two years before the establishment of Eurojust and 
ceased to exist once Eurojust had been created.

190 Art 2 (1) Council Decision 2002/187/JHA of 28 February 2002 setting up Eurojust with 
a view to reinforcing the fight against serious crime as amended by Council Decision 
2003/659/JHA and by Council Decision 2009/426/JHA of 16 September 2008 on the 
strengthening of Eurojust (Consolidated Text of 15 July 2009) (Eurojust Council Decision).

191 Ibid Art 2 (2) (b).
192 Ibid Art 3 (1) (a).
193 Ibid Art 3 (1) (b).
194 Ibid Art 3 (1) (c).
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terrorism and cybercrime. Eurojust therefore hosts liaison magistrates from the 
US, Norway and Switzerland, and it also has a large contact point network 
covering 41 non-EU Member States.

It becomes apparent from the composition and the objectives of Eurojust 
that the focus is very clearly on the work of the authorities of – in principle – 
the EU Member States. Eurojust functions as a ‘facilitator’ by bringing 
authorities together in order for them to make important decisions regarding 
the investigation or prosecution of criminal offences within their national 
jurisdictions in a ‘joined up’ manner.195 This could, for example, be important 
when a criminal organisation operates in several EU Member States and in 
all of these States investigations are being conducted into the activities of this 
organisation. In order to prevent the authorities of one State jeopardising the 
investigation in another State, it could be necessary for these authorities to 
make a single action plan regarding, for example, the arrest of alleged members 
of this organisation. Coninsx points out that it is the authorities of the Member 
States who make the decisions and that it is also them who subsequently carry 
out these decisions in accordance with the applicable national legislation.196 
Eurojust does not make nor carry out these decisions; they can only request the 
Member States involved to, for example, start an investigation.197

Because Eurojust is an EU body which has been set up for the judicial 
authorities of the EU Member States, its task is not to focus on the interests of 
the defence in the criminal procedure; it is only competent to act upon request 
of a national authority. The suspect or the accused person is in general the 
object of the investigation or prosecution by the authorities, which have sought 
the assistance of Eurojust. It is possible for the attendance or participation of the 
defence to be taken into account in cases of cross-border investigations, when 
this is prescribed by EU or national law. The consequence might otherwise be 
that the evidence gathered is inadmissible in court.

There is, however, a possibility for the defence to ask Eurojust indirectly 
for assistance through Article 7 (3) of the Eurojust Council Decision.198 It has 
happened once that a Member State asked, on the basis of a request from a 
defence lawyer, a question to another Member State, but that it had not 
received an answer. Following Article 7 (3) of the Eurojust Council Decision, 
the requesting Member State subsequently asked the College of Eurojust for 
an opinion, regarding the difficulty concerning the execution of the request for 
judicial cooperation. In other words, the defence can ask the national authorities 

195 Interview with M Coninsx, President of Eurojust and the National Member for Belgium 
(The Hague, the Netherlands, 18 March 2015).

196 Ibid.
197 Art 7 (1) Eurojust Council Decision (n 190).
198 Interview with M Coninsx, President of Eurojust and the National Member for Belgium 

(The Hague, the Netherlands, 18 March 2015).
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to ask Eurojust for assistance in a case where there is a request for cooperation, 
which has been made by the defence, and is not being carried out.

Occasionally, Eurojust is contacted directly by a suspect or by his or her 
defence lawyer. In these rare cases they have requested that Eurojust give them 
information about a specific case.199 This, for example, happened, because the 
national authorities had refused to disclose any information and the defence 
subsequently tried to ask Eurojust for this information.200 Eurojust, however, 
will not disclose any information if the national authorities do not give their 
permission to do so. Moraal has explained that it has also happened that a 
person tried to discover via Eurojust whether a criminal investigation was 
being conducted against him.201

4.2  European Judicial Network

The EJN was set up in 1998 and, like Eurojust, serves the aim of facilitating the 
cooperation between judicial authorities of the EU Member States. The EJN, 
however, has a different structure to that of Eurojust. It is mainly composed 
of contact points within the EU Member States itself, which are appointed by 
each EU Member State. The members are prosecutors, judges or officials of the 
central authorities with proven expertise in international judicial cooperation 
in criminal matters.202 One of a Member State’s contact points is a national 
correspondent for the EJN, who is responsible for e.g. the coordination of 
requests for information and the contact with the Secretariat of the EJN. Because 
the EJN is considered as working closely with Eurojust, the Secretariat has its 
office in the premises of Eurojust.

One of the tasks of the contact points is to establish direct contact between 
authorities in their own State and authorities in other EU Member States.203 
They can also provide the necessary assistance by, for example, giving legal 
and practical information in order to make it possible for the national authorities 
to make an effective request for judicial cooperation.204 Furthermore, they may 
be involved in giving training to national authorities on judicial cooperation in 
criminal matters. 

199 In the EuroNEEDS study an interviewed defence lawyer explains that s/he has tried to contact 
Eurojust for information, but that s/he got the reply that Eurojust was not obliged to give this 
information, see ML Wade, ‘Securing Defence Rights in Transnational Proceedings’ (2014) 
23 European Journal of Crime, Criminal Law and Criminal Justice 155. 

200 Interview with M Coninsx, President of Eurojust and the National Member for Belgium 
(The Hague, the Netherlands, 18 March 2015).

201 Interview with H Moraal, National Member for the Netherlands at Eurojust (The Hague, the 
Netherlands, 23 March 2015).

202 Art 2 Council Decision 2008/976/JHA of 16 December 2008 on the European Judicial 
Network [2008] OJ L 348/01.

203 Ibid Art 4.
204 MJ Borgers and JM Sjöcrona, ‘Europees straf(process)recht’ in E van Sliedregt, JM 

Sjöcrona and AMM Orie (eds), Handboek Internationaal Strafrecht (Kluwer 2008) 125.
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The work of the EJN is limited to providing support to judicial authorities 
with regard to international cooperation in criminal matters. However, the EJN 
website might also be useful to defence lawyers. The online Judicial Library 
provides detailed information on e.g. legal instruments and the status of 
implementation, the Judicial Atlas may help to identify competent authorities 
in another Member State, and there is furthermore a general section on the 
criminal justice system of the other EU Member States.

4.3  An EU body for the defence?

Because Eurojust and the EJN only provide assistance to the authorities in 
relation to international cooperation, the question arises as to which organisation 
supports the defence. At the moment, no specific EU body has been established 
which focuses on assisting the defence in cross-border cases, nor do the EU 
treaties provide a specific legal basis for the creation of such organisation. 
There are, however, several European bar and lawyer associations which could 
be of assistance to the defence in cross-border cases. 

For example, there is the Council of Bars and Law Societies of Europe 
(CCBE), which represents the different bar and law societies in European States. 
Its Code of Conduct recognises the possibility of lawyers cooperating with 
other lawyers from different European States, but it does not provide specific 
assistance in this area. The main function of this organisation is to promote the 
role of the lawyer among e.g. the EU institutions, and to give, for example, 
advice in relation to new legislative proposals. The CCBE could, nevertheless, 
be useful for a defence lawyer to find a lawyer in another European State and 
to build up a personal network.205

A second example is the previously mentioned ECBA. The primary aim 
of this association is to ‘be a leading group of independent criminal defence 
lawyers in the Council of Europe promoting the fundamental rights of persons 
under criminal investigation, suspects, accused and convicted persons’.206 
Its main activities are promoting the rights of the aforementioned groups of 
persons, and giving advice in relation to legislative proposals affecting the role 
of the defence lawyer. This association does not have a specific role of assisting 
the defence in cross-border criminal cases, although it allows defence lawyers 
to build up a network and it gives, via its website, relevant information about 
e.g. existing and proposed legislation.

205 CCBE and ECBA, European Commission Study on Cross Border Legal Aid Project 
JLS/2008/E4/009: Final Report (2009) 8; interview with I Anagnostopoulos, defence 
lawyer at law firm Anagnostopoulos, former chairman of CCBE from 2007 until 2013, 
Chairman of the Hellenic Criminal Bar Association (Athens, Greece, 27 July 2016). Other 
options are the e-justice portal and PenalNet.

206 ECBA, ‘Aims and Objectives’ <http://www.ecba.org/content/index.php?option=com_
content&view=article&id=285&Itemid=6> accessed 16 February 2017.
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Other examples of European associations for lawyers are the European 
Democratic Lawyers, Union des Avocats Européens, and European Bars 
Federation. All these organisations have the general aim of forming a network 
of lawyers and of adopting common standards in their practices.

Although no specific body exists with the objective of assisting defence 
lawyers in cross-border cases, there have been several proposals for such 
organisation. An example is ‘EURO-Defensor’, which was presented by Bernd 
Schünnemann, as an alternative proposal to ‘European Criminal Prosecution’.207 
Its tasks would be to establish a network of defence lawyers, to assist the 
coordination of the defence in cases when lawyers from different European 
States are involved, providing legal aid, and providing information to the 
defence.208 It could also observe the protection of defence rights in criminal 
investigations in which no specific suspect has yet been identified. The idea 
of EURO-Defensor has never been turned into an actual legislative proposal.

Another example is the proposal of the CCBE for the establishment of a 
European Criminal Law Ombudsman (ECLO).209 The task of the ECLO would 
be to ‘protect and safeguard the rights of suspects, defendants, and those under 
investigations in cross-border or trans-national disputes or cases’.210 The ECLO 
could, for example, assist in constructing a cross-border defence team, in both 
the issuing and the executing State, so that ‘an effective defence can be put 
forward in both countries’. In addition, the ECLO could assist in finding legal 
aid or legal assistance when necessary, or ‘address the lack of “equality of arms” 
where it arises’.211 The CCBE proposed that the ECLO would be included in 
the Framework Decision on procedural rights. However, the ECLO was not 
included in this framework decision, which was, as discussed above, dropped 
after a few years.

Without a European organisation specialised in assisting the defence 
in cross-border cases, the defence lawyer needs to work independently in 
gathering information in cross-border cases, identifying foreign colleagues 
who could assist in a ‘cross-border defence’, and building up a personal net-
work.212 The question is to what extent this is a problem and whether in practice 
there is a need for a European organisation for the defence. The EuroNEEDs 

207 B Schünemann (ed), Alternativentwurf Europäische Strafverfolgung (Alternative Project of 
Penal European Prosecution) (2004).

208 S Bourgon, K Ogetto, and S Kirsch, ‘Associations of Defense Counsel – Development and 
Role’ in M Bohlander, R Boed and RJ Wilson (eds), Defense in International Criminal 
Proceedings, Cases, Materials and Commentary (Transnational Publishers 2006) 588.

209 Proposal by the CCBE for the Establishment of a European Criminal Law Ombudsman of 
December 2004.

210 Ibid 3.
211 Ibid.
212 As described by the CCBE and the ECBA: ‘as matters stand at the moment, there are limited 

opportunities for defence lawyers to cooperate on a cross border basis, identify colleagues 
rapidly in other Member States, obtain information relevant to cross border cases, or be 
rained on mutual recognition instruments or the criminal procedure of other Member States’ 
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study, for example, revealed that not many defence lawyers are in favour of 
creating a supranational defence body, despite having the feeling they are in a 
disadvantaged position compared to the authorities.213 Also Matt explains that 
criminal defence is ‘individual work, which needs an individual solution’.214 
Similarly, Anagnostopoulos does not believe that such a European organisation 
would be necessary.215 It is important that defence lawyers can contact lawyers 
in other countries and build up a network, but here the existing bar and lawyer 
associations can be of assistance. He furthermore questions how such an 
organisation should be established. For example, who would be working for 
the organisation and how and by whom would these persons be appointed? He 
also points out that defence lawyers do individual work and, unlike authorities, 
do not belong to an organisation. 

For this reason, at this moment it does not seem necessary to create an 
organisation for the defence which is similar in its structure to Eurojust. 
However, as a network of defence lawyers is considered important, perhaps 
a network similar to the EJN could be established, either separately or as a 
part of an existing lawyers or bar association, with clearly identified contact 
points in every Member State. If such a network could be set up as a part of, 
for example, a European bar association, then there is no need for a legal basis 
in the EU treaties.

5  Summary and concluding remarks

The aim of this chapter was to understand how the position of the defence in 
international cooperation has been regulated in European treaties and especially 
in the new instruments adopted by the EU to develop an AFSJ. The focus was 
on the procedure of cross-border evidence gathering and the question as to what 
extent on a European level the defence is given opportunities to gather evidence 
abroad. Also the position of the defence in the discussion on the development 
of an EPPO was taken into consideration. In addition, it examined to what 
extent EU bodies and networks assist the defence in cross-border evidence 
gathering, and whether there are plans to establish an EU body for the defence.

in CCBE and ECBA, European Commission Study on Cross Border Legal Aid Project 
JLS/2008/E4/009 (n 199) 2.

213 Only 25% of the interviewed lawyers were in favour of such an organisation, ML Wade, 
EuroNEEDs – Evaluating the need for and the needs of a European Criminal Justice System 
(Max Planck Institute for Foreign and International Criminal Law Freiburg, 2011) 106-108.

214 H Matt, reaction on ‘What about the organisation of transnational defence?’ at ECLAN 
2015 Annual Conference – 10th Anniversary, The Needed Balances of EU Criminal Law: 
Past, Present and Future, 26 April 2016, Brussels.

215 Interview with I Anagnostopoulos, defence lawyer at law firm Anagnostopoulos, former 
chairman of CCBE from 2007 until 2013, Chairman of the Hellenic Criminal Bar 
Association (Athens, Greece, 27 July 2016).
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Under the traditional system of international cooperation, based on the 
principle of mutual legal assistance, international cooperation is considered 
to be a matter between two or more sovereign States, and therefore between 
authorities. It mainly focuses on the possibility of the authorities to investigate 
and prosecute cross-border crimes effectively, e.g. by obtaining evidence in 
another State. There is little – if any – consideration for the interests of the 
defence in this procedure of international cooperation, and especially not for 
creating a procedural equality between the parties with regard to preparing a 
case for trial. The position of the defence changed to a certain extent, when 
human rights courts, such as the ECtHR, acknowledged the defence as a 
subject and not as a mere object in the procedure of international cooperation. 
This gave the defence locus standi in the national courts, but not an ‘active’ 
role in cross-border evidence gathering. If the defence were given the ability 
to request an authority to send a letter of request, then this had to be regulated 
by national law. 

The EU took the development of international cooperation to a new level, 
when it set the aim of developing an AFSJ. In order to achieve this objective, 
the EU determined that international cooperation among its Member States 
should no longer be based on the principle of mutual legal assistance but on 
the mutual recognition of judgments and judicial decisions. For cross-border 
evidence gathering this means that evidence warrants or investigations orders 
issued in one State should be executed without delay and without a second 
review in another State. This should make the international cooperation among 
the EU Member States more efficient and effective. 

Initially, in the development of this enhanced system of international 
cooperation, the focus of the new legislation was especially on the cooperation 
between the authorities. In addition, Eurojust and the EJN were established. 
These two organisations have the specific aim of assisting judicial authorities 
in the procedure of international cooperation and therefore not including 
the defence. However, no EU organisation has been established to assist the 
defence in this type of proceedings, nor is there a legal basis in the treaties to 
do so.

Since the entry into force of the Treaty of Lisbon, the EU has been adopting 
legislation with regard to the position of the defence in the criminal procedure. 
It aims to establish a minimum standard of protection of procedural safeguards, 
which not only improves the position of the defence in the (transnational) 
criminal procedure, but also enhances the mutual trust among the Member 
States which is the basis of mutual recognition. For this reason, the focus of the 
EU on enhancing international cooperation among authorities has shifted more 
towards the aim of protecting and enforcing the rights of individuals affected 
by measures of international cooperation.

Although several directives have been adopted with regard to procedural 
safeguards, none of these defence rights relate directly to evidentiary matters. 
Only the Directive on the right of access to defence lawyer focuses in a very 
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limited manner on the possibility of the defence being present during the 
execution of investigative measures. There seems to be, however, a change with 
the new Directive on the EIO. This directive provides that the defence should 
be able to request that an EIO is issued. This provision seems promising, but 
it also includes the necessity that this should be ‘in conformity with national 
law’. For this reason, even though it is the first instrument to recognise the 
interest of the defence as not only having the ability to challenge international 
cooperation measures but also to actually make use of them, it still depends on 
national criminal procedure whether and how the defence will be given this 
opportunity.

At the moment a similar approach is taken in the discussion on the 
development of the EPPO. The current proposal sets forth that suspects and 
accused persons have the rights as laid down by the EU directives and as 
available under the applicable national law. As the EU Member States have 
different criminal justice systems, this proposal raises several questions as to 
the protection of defence rights; especially with regard to evidence gathering 
and the preparation of a case.

To conclude, in the development of an AFSJ and the creation of an enhanced 
international cooperation system the focus is not on regulating the position of 
the defence in relation to cross-border evidence gathering or seeking to establish 
procedural equality between the parties. The European treaties and legislation 
on international cooperation only lays down a general framework for cross-
border evidence gathering, regulating how different criminal procedures can 
cooperate with each other. It is national law that regulates most of the practical 
matters, such as the position of the defence. 
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The Netherlands 

1  Introduction

From the analysis of the European legislation it becomes clear that the execution 
of cross-border investigations within the EU, and in particular the position of 
the defence in this procedure, depends for an important part on the national 
laws of the cooperating States. It is therefore important to study how different 
EU Member States have organised this type of international cooperation in their 
criminal justice systems in order to have a complete understanding as to how 
the principle of equality of arms is applied in this specific cross-border context.

The first national criminal procedure to be analysed is the one of the 
Netherlands, which is an example of a principally inquisitorial system. This 
means that in this jurisdiction only the authorities have the duty to conduct 
investigations with the purpose of establishing the truth. Consequently, the 
defence has a limited role in the process of evidence gathering: its main task 
is to challenge the results of the investigations carried out by the authorities 
and not to submit evidence independently. This division of powers raises the 
question as to how procedural equality is established between the prosecution 
and the defence in a system which at first sight might seem quite unbalanced. 
The aim is therefore to understand how the principle of equality of arms is 
conceived and applied in the Dutch criminal procedure and, more specifically, 
whether the defence faces any challenges in preparing and thus presenting an 
effective case when it wants to have evidence obtained in another EU Member 
State. 

The chapter is divided into four sections. The first one introduces the 
Dutch criminal procedure. It explains the nature of the criminal procedure, 
the roles of the parties in the pre-trial phase, and how the principle of equality 
of arms is applied in this system. Then, in the second section, the focus shifts 
to international cooperation. It explains how cross-border investigations are 
organised in the Netherlands, by describing, inter alia, the position of the 
authorities and the defence in this procedure. Subsequently, two types of 
investi gation are discussed as case studies: witness examinations and search 
and seizure. The final section examines how the current system, and especially 
the position of the defence, might change when the EIO is implemented in the 
Dutch criminal justice system.
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2  The Dutch criminal procedure

2.1  The nature of the criminal procedure

The criminal procedure in the Netherlands is considered to be a predominantly 
inquisitorial system.1 It finds its origin in the inquisitorial tradition, but over 
time, and especially under the current Code of Criminal Procedure (Wetboek 
van Strafvordering; WvSv), it has also adopted some adversarial concepts. 

The foundations of the Dutch criminal procedure were laid down by the 
French Code d’instruction criminelle of 1808. This code unified criminal 
proce dure in the entire country by introducing the French inquisitorial criminal 
justice system.2 When the Netherlands became an independent kingdom, the 
French code remained in force until the first WvSv was adopted in 1838. This 
code did not make any significant changes to the Dutch criminal procedure and 
was very similar to the Code d’instruction criminelle.3 As a consequence, the 
main aspects of the inquisitorial system which the French had introduced were 
preserved and some of them still apply today.

An inquisitorial concept which has been maintained in the Dutch criminal 
procedure is the idea that the truth can only be established through an investi-
gation that has been conducted by the authorities.4 As the representatives of 
the State, only they are considered able to conduct an objective investigation, 
in which both incriminating and exculpatory circumstances are examined. 
For this reason, the investigating authorities are responsible for gathering all 
the relevant information and materials during the pre-trial investigation, after 
which the dossier, in which all the evidence has been gathered, is handed over 
to the trial judge who conducts the investigation at trial.

Because of the dominant role of the authorities in the process of evidence 
gathering, the defence has limited possibilities to influence this process. 
Initially, under the WvSv of 1838, the suspect did not have any role in the pre-
trial phase, apart from being the object of the investigation of the authorities.5 
It was feared that the suspect would obstruct the criminal investigation with the 
intention of protecting his or her own interests, for which reason the pre-trial 
investigation was kept secret from him or her.6 It was only when the case was 

1  See para 1.4.1 of Chapter 1.
2  AAL Minkenhof and JM Reijntjes, Nederlandse strafvordering (Kluwer 2009) 9; C Brants, 

‘Legal Culture and Legal Transplants’ (2010) 14 Electronic Journal of Comparative Law 
24. 

3  PJP Tak, The Dutch Criminal Justice System (Wolf Legal Publishers 2008) 29; AAL 
Minkenhof and JM Reijntjes, Nederlandse strafvordering (n 2) 9.

4  C Brants, ‘Legal Culture and Legal Transplants’ (n 2) 3.
5  Parliamentary documents (Kamerstukken Tweede Kamer) 1913-1914, no 286 3 – 

Explanatory Memorandum on a new Code of Criminal Procedure (Memorie van Toelichting 
van een nieuw Wetboek van Strafvordering) 51.

6  AAJ Minkenhof and JM Reijntjes, Nederlandse strafvordering (n 2) 11; PPJ van der Meij, 
De driehoeks verhouding in het strafrechtelijk vooronderzoek: Een onverminderde zoektocht 
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ready to go to trial that the results of the investigation were disclosed to the 
suspect and that s/he could have the assistance of a defence lawyer. 

The fact that the suspect did not have any procedural rights in the pre-
trial phase was not considered to be a problem by the legislature. After all, the 
investigating authorities would examine both incriminating and exculpatory 
circumstances in carrying out their duty to establish the truth. The legal doctrine, 
however, did question the position of the defence in the pre-trial phase.7 It 
believed that it was problematical that the suspect was not able to influence 
the investigation, which prevented him or her from exercising his or her most 
important right: the right to defence.8 It was argued that a stronger position for 
the suspect would not endanger the truth-finding process, but instead improve 
it.9 For example, the defence could be given the right to request the investigating 
judge to conduct a specific investigation.10 Another suggestion was to make the 
pre-trial investigation more adversarial and to give the suspect, when being 
held in pre-trial detention, access to his or her defence lawyer and in addition 
also (limited) access to the case-file in order to prepare his or her defence.11 

When a new WvSv was adopted in 1886, the legislature did not change 
the position of the defence in the pre-trial phase significantly. It only gave the 
suspect the right of access to a lawyer in specific circumstances, such as when 
s/he was in pre-trial detention. More substantial changes would be made later 
when the current WvSv was adopted in 1926. 

At the beginning of the 20th century, the Dutch legislature acknowledged 
that the criminal procedure was outdated and, inspired by the criminal justice 
systems of neighbouring States such as England, a proposal was presented 
to adopt an adversarial system in the Netherlands.12 This would create more 

naar even wicht in de rolverdeling tussen de rechter-commissaris, de officier van justitie en 
de verdedi ging (Kluwer 2010) 33.

7  JH Drenth, Bijdrage tot de kennis der historische ontwikkeling van het accusatoire tot het 
inquisitoire strafproces (Noord-Hollandse Uitgevers Maatschappij 1938) 215; AJ Blok and 
LCh Besier, Het Nederlandsche strafproces II (HD Tjeenk Willink en Zoon 1925) 6.

8  SJ Hingst, ‘Preadvies: Welke bevoegdheid moet aan de verdediging van den verdachte 
of beklaagde worden toegekend gedurende de voorloopige instructie van strafzaken?’ in 
Handelingen der Nederlandsche Juristenvereeniging (1874) 96-98.

9  J van Gigch, ‘Preadvies: Welke bevoegdheid moet aan de verdediging van den verdachte 
of beklaagde worden toegekend gedurende de voorloopige instructie van strafzaken?’ in 
Handelingen der Nederlandsche Juristenvereeniging (1874) 146-147.

10  SJ Hingst, ‘Preadvies: Welke bevoegdheid moet aan de verdediging van den verdachte of 
beklaagde worden toegekend gedurende de voorloopige instructie van strafzaken?’ (n 8) 113.

11 J van Gigch, ‘Preadvies: Welke bevoegdheid moet aan de verdediging van den verdachte of 
beklaagde worden toegekend gedurende de voorloopige instructie van strafzaken?’ (n 9) 153.

12  C Brants, ‘Legal Culture and Legal Transplants’ (n 2) 35; B Ort, Ontwerp van een Wetboek 
van Strafvordering: Toelichting (The Hague, Algemeene Landsdrukkerij, 1910); B Ort, 
Ontwerp van een Wetboek van Strafvordering: Ontwerp van Wet (Algemeene Landsdrukkerij 
1910) 5; Parliamentary documents (Kamerstukken Tweede Kamer) 1913-1914, no 286 3 – 
Explanatory Memorandum on a new Code of Criminal Procedure (Memorie van Toelichting 
van een nieuw Wetboek van Strafvordering) 51.
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equality between the authorities and the suspect, who would also be able to 
gather and present evidence in his or her defence. 

However, when a final proposal was adopted, a compromise had been made 
between the inquisitorial and adversarial system. For this reason, the current 
WvSv still assumes that only the authorities carry out investigations with the 
purpose of establishing the truth. The prosecutor in particular is assigned an 
important role in the conduct of the pre-trial investigation. On the other hand, 
the WvSv intended to move the emphasis of the criminal procedure from the 
pre-trial phase to the trial phase, as, according to the principle of orality, the 
evidence should be produced through a debate between the parties in court. In 
addition, the defence was given procedural rights at every stage of the criminal 
procedure. For this reason, according to the legislature the Dutch criminal 
procedure had become ‘moderately adversarial’.13

The WvSv of 1926 has been amended many times since it entered into 
force in order to, for example, implement international obligations and regulate 
modern investigative techniques. Also the possibility for the defence to request 
the investigating judge to conduct certain investigations has been introduced 
as a counterbalance to the enhanced investigative powers of the authorities.14 
A substantial – if not the most significant – change to the Dutch criminal 
procedure was made in 1926, when the Supreme Court decided in the so-called 
de auditu case that testimonies, which are either written or oral hearsay, can 
be accepted as evidence.15 This judgment meant that it was not necessary for 
witnesses to give oral evidence at trial if they had made an oral or written 
testimony during the criminal investigation. As a consequence, it became 
practice for witnesses to be heard by police officers or the investigating judge 
in the pre-trial phase, who subsequently laid down the testimony in a written 
record which could be used as evidence by the trial judge. For this reason, the 
principle of orality as enshrined in the WvSv lost its meaning and over time the 
pre-trial investigation became again the most important stage for the obtaining 
of evidence.16 The focus of the investigation at trial, therefore, has returned to 
the dossier, in which the results of the pre-trial investigation of the authorities 
are gathered. It is for this reason that the Dutch criminal procedure is nowadays 
considered to be principally inquisitorial in nature, which seems to be contrary 
to the ambitions of the legislature in 1926.

13  B Ort, Ontwerp van een Wetboek van Strafvordering (n 12).
14  The ‘mini instruction’ (mini instructie) was introduced by the Special Investigative Powers 

Act (Wet Bijzondere opsporingsbevoegdheden) 2000. This was later replaced by the ‘judicial 
inquiry’ with the entry into force of the Strengthening of the position of the investigating 
judge Act (Wet versterking positie rechter-commissaris) 2011.

15  Dutch Supreme Court (Hoge Raad) ECLI:NL:HR:1926:BG9435 (20 December 1926).
16  AAJ Minkenhof and JM Reijntjes, Nederlandse strafvordering (n 2) 20; AA Franken, ‘The 

Judge in Pre-Trial Investigation’ in MS Groenhuijsen and T Kooijmans (eds), The Reform 
of the Dutch Code of Criminal Procedure in Comparative Perspective (Martinus Nijhoff 
Publishers 2012) 33-34.
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2.2  The position of the authorities in the pre-trial phase

2.2.1  The prosecutor and the police
The authority responsible for the criminal investigation in the Dutch criminal 
procedure is the prosecutor (officier van justitie), who, as the representative of 
the Public Prosecutor’s Office, is a judicial authority. Because the prosecutor 
is in charge of the criminal investigation, s/he has the power to investigate 
criminal offences him- or herself, to take decisions over the course of the 
investigation, and to instruct and direct other persons with investigative powers 
(such as police officers).17 In addition, the prosecutor is also the only person in 
the criminal procedure who, in accordance with the principle of opportunity, 
has the power to decide whether a criminal offence will be prosecuted and, if 
so, on what charges.18 Because of these powers, the prosecutor has a central 
position in Dutch criminal procedure.19

With regard to the pre-trial investigation, the prosecutor has the duty 
to investigate both incriminating and exculpatory circumstances and also 
to safeguard the interests and rights of the defence. S/he does not have the 
power to carry out every investigation or means of coercion independently. 
In some cases the prosecutor will need to apply to the investigating judge for 
authorisation to exercise certain coercive powers or to request him or her to 
carry out a specific investigation. The authorisation of the investigating judge is 
required by law for those measures that are deemed to be particularly intrusive, 
such as wiretapping.

As the authority who conducts the pre-trial investigation, the prosecutor has 
the primary responsibility of composing the dossier at this stage of the criminal 
procedure. In practice, however, it is the police who compose the dossier, 
for which the prosecutor remains responsible.20 Furthermore, every time the 
investigating judge is involved in the pre-trial investigation, s/he also adds 
documents – such as records of an investigation – to the dossier. According to 
the WvSv, all the documents and written records of the investigations which 
are ‘relevant for the decisions which the judge has to make at trial’ need to 
be included in the dossier.21 In some cases the prosecutor may exclude some 
documents, if the interests of the investigation could be significantly harmed 
by its inclusion.22

17  Artt 141 (b) and 148 Code of Criminal Procedure (Wetboek van Strafvordering) 1926 
(WvSv).

18  Ibid Artt 167 and 242. Private prosecutions are not possible in the Netherlands.
19  Art 124 Judiciary Organisation Act (Wet op de rechterlijke organisatie) 1827; GJM Corstens 

and MJ Borgers, Het Nederlands Strafprocesrecht (Kluwer 2014) 109-110.
20  Art 149a (1) WvSv; GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 

250.
21  Art 149a (2) WvSv. See also MJ Borgers ‘Processtukken’ (2014) 1 Delikt en Delinkwent 1, 

and GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 241.
22  Artt 149b and 187d (1) (a)-(c) WvSv.
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In practice, the prosecutor is only actively involved in the pre-trial 
investigation when it concerns a serious criminal offence, because in these 
cases more decisions regarding the course of the investigation will have to be 
made. Because of the increase of the workload in the criminal justice system, 
there are limited resources and capacities available and the prosecutor has to 
determine which investigation has priority and which investigative methods 
are applied.23 The police carry out most of the investigations autonomously, 
for which the prosecutor remains responsible.24 The work of the police is then 
coordinated by the prosecutor through general instructions given in policy 
guidelines and during their periodical meetings.25 

Although the police are subordinated to the prosecutor,26 at the same 
time the prosecutor relies in substantial part on the police for the necessary 
information in order to be able to conduct the pre-trial investigation.27 The 
police are usually the first to be informed that a criminal offence has been or 
is being committed, either because a criminal offence is reported to them or 
through their own investigations. The police are therefore an important source 
of information for the prosecutor.

Some police officers can also be appointed as auxiliaries to the prosecutor.28 
Auxiliaries have more powers than a normal police officer.29 They can, for 
example, decide to detain a suspect for three days after his or her arrest and 
they have the power to order an intimate examination of the suspect.30 

2.2.2  The judiciary
The investigating judge (rechter-commissaris) represents the judiciary in the pre-
trial investigation. His or her role is to balance the interests of, on the one hand, 
the investigating authorities and, on the other hand, the individuals involved 
in the criminal procedure, such as the suspect.31 Although the prosecutor and 
the police are regarded to be objective in their work, it is possible that the 
investigation is perceived as having ‘a certain one-sided character’.32 Because 
the prosecutor and the police start the investigation against the suspect, they 

23  M Groenhuijsen and J Simmelink, ‘Criminal Procedure in the Netherlands’ in R Vogler and 
B Huber (eds), Criminal Procedure in Europe (Dunker & Humblot 2008) 414; D van Daele, 
Het openbaar ministerie en de afhandeling van stafzaken in Nederland (Universitaire Pers 
Leuven 2003) 257.

24  Artt 141 (b) and 148 WvSv. 
25  M Groenhuijsen and J Simmelink, ‘Criminal Procedure in the Netherlands’ (n 23) 414-415; 

GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 108.
26  Artt 3 and 12 of the Police Act (Politiewet) 2012.
27  GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 110.
28  According to Art 154 WvSv, they are specifically appointed by the Minister of Security and 

Justice.
29  GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 107.
30  Artt 56 and 57 (1) WvSv.
31  Staatscommissie Ort, Wetboek van Strafvordering (1912-1913) 30-31.
32  GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 361.
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can be seen as his or her ‘natural opponents’.33 As the investigating judge is 
not in charge of the criminal investigation, it is reasonable to presume that                      
s/he can be more impartial and independent than the prosecutor and the police.34    
S/he is therefore in a better position to balance the affected interests in the pre-
trial investigation – those of society and the suspect.35 However, in practice 
there is a risk that, as a result of the high number of criminal cases and also 
because of their increasing complexity, the investigating judge does not have 
sufficient resources and time in order to fulfil his or her tasks in the pre-trial 
investigation.36 The question, therefore, arises to what extent the investigating 
judge will be able to properly safeguard the balance between different interests 
in the pre-trial investigation.

The investigating judge has the following specific tasks in the pre-trial 
investigation.37 First of all, s/he is responsible for the supervision of the entire 
pre-trial investigation by examining the legitimate use of powers by the 
investigating authorities, monitoring the progress of the investigation, and also 
checking whether both incriminating and exculpatory circumstances are taken 
into consideration. Secondly, as mentioned above, if the prosecutor wants to 
exercise certain coercive powers, then s/he must apply to the investigating 
judge for authorisation. Thirdly, the investigating judge has the power to 
conduct certain investigations – judicial inquiries –, which s/he can do ex 
officio or on the basis of a request from the prosecutor or the defence.38 Most of 
the time, these requests concern the examination of a witness.39 In addition, the 
investigating judge can order the prosecutor and the police to carry out certain 
investigative acts.40 Finally, the investigating judge has the power to decide, 
within a period of three days and 15 hours after arrest, whether the suspect 
should stay in pre-trial detention for another period of maximum 14 days.41 

 

33  Ibid.
34  Staatscommissie Ort, Wetboek van Strafvordering (n 31) 30; PAM Verrest, Raison d’être: 

een onderzoek naar de rol van de rechter-commissaris in ons strafproces (Boom Juridische 
uitgevers 2011) 233-234.

35  GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 361.
36  See, for example, AA Franken, ‘De rol van de rechter-commissaris: tussen ideaal en 

praktijk’ (2006) 14 Delikt en Delinkwent 266, and also AA Franken, ‘The Judge in Pre-Trial 
Investigation’ (n 16) 31-44.

37  Art 170 WvSv; Raad voor de Rechtspraak, Rapport Tussen Accusatoir en Inquistoir: Naar 
een regievoerende rechter-commissaris (2011) 12; Parliamentary documents (Kamer-
stukken Tweede Kamer) 2009-2010, no 32177 3 – Explanatory Memorandum on the 
Strengthening of the position of the investigating judge Act (Memorie van Toelichting van 
de Wet versterking positie rechter-commissaris) 2.

38  Artt 181-183 WvSv.
39  Interview with C Bianchi, investigating judge at the District Court of Amsterdam (Amster-

dam, the Netherlands, 13 April 2015).
40  Art 177 WvSv.
41  Ibid Art 59a.
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2.3  The position of the defence in the pre-trial phase

The role of the defence in the Dutch criminal procedure differs significantly 
from that of the authorities. As explained above, the authorities are responsible 
for conducting investigations and not the defence. For this reason, the defence 
has to influence the preparation of the dossier in a different manner, which is 
important because the dossier will be the focus of the discussion at trial. To this 
end, the law gives a suspect and his or her defence lawyer several rights during 
the criminal investigation, thus enabling a more active role in the preparation 
of the dossier and, in general, allowing the preparation of a defence strategy.42 

According to the WvSv, a person becomes a suspect when there is a 
reasonable presumption, based on facts and circumstances, that s/he has com-
mitted a criminal offence.43 In order for the suspect to understand which rights 
and options s/he has in the criminal procedure, it is important that s/he has 
access to a defence lawyer. For this reason, a suspect has the right of access to 
a lawyer from the moment that s/he has been arrested.44 S/he may choose his or 
her own defence lawyer(s) or s/he will be appointed one after his or her arrest or 
when s/he does not have sufficient financial means to pay for legal assistance.45 
The defence lawyer has free access to the suspect who is in pre-trial detention 
and s/he has the right to communicate with him or her freely, without other 
persons having knowledge of the contents of the communication.46

During the criminal investigation the defence has in principle the right 
of access to the dossier.47 It is the responsibility of the prosecutor to give the 
defence access to the dossier but s/he also has the discretion to decide when, in 
the interest of the investigation, certain information cannot (yet) be disclosed.48 
Other documents, such as the records of the police interrogations of the suspect, 
should always be disclosed to the defence.49 In cases where the suspect does not 
(fully) understand the Dutch language, s/he has the right to have the ‘relevant 
documents’ translated.50 

42  PTC van Kampen, ‘De strafrechtadvocatuur anno 2011’ (2011) 4 Strafblad 30; GJM 
Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 96.

43  Art 27 (1) WvSv.
44  Ibid Art 28. See also the case of the Dutch Supreme Court (Hoge Raad) ECLI:NL:HR: 

2015:3608 (22 December 2015) holding that as of 1 March 2016 suspects will have access 
to a defence lawyer during the police interrogation.

45  Artt 37-49 WvSv.
46  Ibid Art 50.
47  Ibid Artt 30 and 51.
48  When the prosecutor does not give the defence access to the dossier, the defence can apply 

to the investigating judge to order the prosecutor to disclose the dossier within a certain 
period of time, as laid down in Art 30 (2) WvSv. See also Art 32 (2)-(5) WvSv in this 
context.

49  Ibid Art 31.
50  Ibid Artt 28-33.
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With access to the dossier, the defence has the opportunity to verify the 
information and materials which have been gathered by the investigating 
authorities.51 This allows the defence to understand the type of case the 
investigating authorities are developing. Furthermore, if the defence believes 
that the dossier is not complete, then it may request that certain documents be 
added52 or that the prosecutor or the investigating judge carry out additional 
investigations.53 The law only lays down a right for the defence to make 
applications to the investigating judge;54 the defence may also request the 
prosecutor to carry out an investigation on an informal basis. These requests can 
be made at any stage of the pre-trial investigation. In practice, it is especially 
common for the defence to request for witness examinations.55

The legislature has explained that it is important that the defence can 
request investigative acts, because this way it can draw attention to important 
information that is missing in the dossier.56 It also helps the defence in its 
preparation of a case. In other words, according to the legislature, the truth-
finding process will benefit from the involvement of the defence, although it 
should remain the task of the authorities to carry out the investigations.57 The 
defence, however, can be given the opportunity to participate in the execution 
of certain investigations, such as witness examinations.

Although the defence in Dutch criminal procedure is expected to request the 
authorities to conduct investigations, it is not entirely prevented from carrying 
out informal or preliminary investigations. Making inquiries or hiring third 
parties58 to conduct an examination or to provide information can be useful for 
several reasons. First of all, it could be necessary to clear up information in the 

51  AA Franken & A Röttgering, ‘De raadsman in het vooronderzoek’ in T Prakken and TNBM 
Spronken (eds), Handboek Verdediging (Kluwer 2009) 261.

52  Art 34 (1) WvSv. These can be documents which are already in the possession of the 
prosecutor or documents which will be handed over by the defence, see GJM Corstens and 
MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 253.

53  The defence in theory may also request at trial, for example, the examination of specific 
witnesses, following Artt 328, 331 and 315 WvSv.

54  A request to the investigating judge for a judicial inquiry can be made on the basis of Art 
182 WvSv in cases where the suspected person has been interrogated or has the official 
status of a suspect. It is also possible to ask for a ‘counter investigation’, as a response to 
the outcome of the investigation requested by the prosecutor on the basis of Art 183 (1) 
WvSv. These provisions set forth that a suspect can make a request, but in accordance with 
Art 241b WvSv, his or her defence lawyer is given the same authority.

55  Interview with H Jahae, defence lawyer at law firm Jahae Raymakers (Amsterdam, the 
Netherlands, 10 May 2016).

56  Explanatory Memorandum to the Strengthening of the position of the investigating judge 
Act (n 37) 16.

57  GN Best, ‘De positie van de verdediging in het vooronderzoek van WIM-zaken’ in D Abels, 
MM Dolman and KCJ Vriend (eds), Dialectiek van nationaal en internationaal strafrecht 
(Boom Juridische Uitgevers 2013) 323.

58  Rule 30 Charter for the Lawyer in Criminal Cases (Statuut voor de Raadsman in Strafzaken), 
Dutch Association of Defence Counsel (Nederlandse Vereniging van Strafrechtadvocaten) 
13 November 2003 (NVSA Charter).
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dossier; it may also help clarify what information is missing and which other 
investigations should be carried out by the authorities.59 Secondly, the defence 
could carry out an informal inquiry to understand whether the outcome of an 
additional investigation will actually be of benefit to its case, and also whether 
it is possible to share certain information with the authorities. Furthermore, 
preliminary inquiries could also be helpful in obtaining information that 
the defence can use to explain to the authorities the relevance of a specific 
investigation.60 After all, if the defence can provide specific examples of possible 
investigation results, it is more likely that a request for such an investigation 
will be accepted and acted upon. 

The problem with independent investigations by the defence is that they 
are not always appreciated or trusted by the other parties in the criminal proce-
dure.61 There is the basic assumption that if the defence discovers incriminating 
evidence, it will then make sure this is not discovered by the investigating 
authorities.62 For this reason, information and materials submitted by the 
defence is often considered suspect by the prosecutor and the judges. In general, 
they prefer that the evidence is collected with the involvement of at least one 
investigating authority, because they are regarded to be an objective party in 
the criminal procedure.

In practice, it depends on the strategy of the defence lawyer whether s/he 
conducts informal inquiries.63 This also depends on the suspect’s financial means 
to pay for these investigations. The suspect has the ability to request compensation 
for expenses which s/he has incurred during the criminal procedure, but only 
certain types of expenses have been recognised for this purpose.64 

As the process of truth-finding must not be endangered, it is possible 
for some rights of the suspect to be restricted in the interests of the pre-trial 
investigation. These restrictions could relate to the access to the dossier or even 
the access of the defence lawyer to the suspect. The prosecutor can decide to 
apply these restrictions and the defence can subsequently challenge his or her 
decision before the investigating judge or the court of first instance. 

Finally, it must be pointed out that having the possibility of exercising rights 
and making use of legal remedies comes with the increasing responsibility of 

59  AA Franken & A Röttgering, ‘De raadsman in het vooronderzoek’ (n 51) 260; T Spronken, 
Verdediging: een onderzoek naar de normering van het optreden van advocaten in strafzaken 
(Kluwer 2001) 564.

60  Interview with H Jahae, defence lawyer at law firm Jahae Raymakers (Amsterdam, the 
Netherlands, 10 May 2016).

61  AA Franken & A Röttgering, ‘De raadsman in het vooronderzoek’ (n 51) 279.
62  T Prakken and T Spronken, ‘Inleiding’ in T Prakken and TNBM Spronken (eds), Handboek 

Verdediging (Kluwer 2009) 8.
63  Interview with H Jahae, defence lawyer at law firm Jahae Raymakers (Amsterdam, the 

Netherlands, 10 May 2016).
64  The provisions regarding legal aid have been laid down in the WvSv and the Financial Rates 

in Criminal Cases Act (Wet tarieven in strafzaken; WTS) 1963.
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the defence to ensure that it uses all its rights at the right moment.65 The law 
prescribes many formal requirements, such as time-limits, which have to be 
met by the defence. The case-law shows a strict approach by the judiciary, 
which in several cases held that if the defence did not use a specific opportunity 
in time or did not make a request in a certain manner, a request at a later stage 
of the criminal procedure can easily be denied.66 It is therefore important for 
the defence to follow up on any requests in order to make sure they have 
been received by the relevant authority within the time-limit provided by law. 
Because it is the defence lawyer who has the legal knowledge, s/he is the one 
who carries the weight of this responsibility. However, it is the suspect who 
most of all will suffer the consequences if something goes wrong. 

2.4  The principle of equality of arms

The fundamental rights and principles of the ECHR, and therefore also the 
principle of equality of arms enshrined in Article 6 ECHR, are directly applicable 
in the Dutch legal order.67 The Dutch legislation does not explicitly lay down 
the principle of equality of arms, although recently a legislative proposal has 
been presented to include the right to a fair trial in the Constitution.68 

The analysis of the Dutch criminal procedure shows that in this pre-
dominantly inquisitorial system the understanding of the concept of equality of 
arms is that, in order to establish procedural equality between the parties, it is 
not necessary that both can conduct investigations and present their evidence 
independently. In this system it is only the responsibility of the investigating 
authorities to conduct investigations and the task of the prosecutor to present 
the dossier with the results of the investigations at trial. In the Netherlands 
procedural equality between the parties is established instead by giving the 
defence the opportunity to comment on the information and materials gathered 
in the dossier. Furthermore, the defence may also request the authorities for 
witnesses to be heard again.69 This restricted manner in which the defence can 
present a case at trial is compensated for by the fact that the investigating and 
prosecuting authorities are regarded as being impartial; they have the duty to 

65  PTC van Kampen, ‘De strafrechtadvocatuur anno 2011’ (n 42) 31.
66  See, for example, Dutch Supreme Court (Hoge Raad) ECLI:NL:HR:2003:AN8293 (18 

November 2003) and Dutch Supreme Court (Hoge Raad) ECLI:NL:HR:2006:AU9426 (28 
February 2006).

67  Art 93 Dutch Constitution (Grondwet voor het Koninkrijk der Nederlanden) 1815.
68  Parliamentary documents (Kamerstukken Tweede Kamer) 2015-2016, no 34517 2 – 

Legislative proposal: explanation for the consideration of a proposal concerning the amend-
ment of the Constitution by adding a provision on the right to a fair trial (Voorstel van Wet: 
verklaring dat er grond bestaat een voorstel in overweging te nemen tot verandering van 
de Grondwet, strekkende tot het opnemen van een bepaling over het recht op een eerlijk 
proces).

69  Artt 328, 331 and 315 WvSv.
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establish the truth and thus to examine both incriminating and exculpatory 
circumstances.

The analysis of the position of the defence has shown that, in order to prepare 
a case, the defence is allowed to conduct preliminary investigations which are 
informal in nature and only serve the purpose of obtaining more guidance on 
how to prepare the case. In addition, the defence is given access to the dossier 
during the criminal investigation, to the extent that this will not impede the 
latter. In this way, possibly after having conducted a preliminary investigation, 
the defence is able to understand whether any relevant information or other 
material is missing. If the defence believes that further investigations are 
necessary, it may request the authorities, such as the investigating judge, to 
carry out a specific investigative act. The authorities then subsequently decide 
whether the investigation would serve the purpose of truth-finding and therefore 
whether it should be carried out. This procedure does give the defence another 
opportunity to influence the outcome of the proceedings. In addition, the 
defence – or at least the defence lawyer – may be present during the execution 
of some investigative acts, such as witness examinations.

To conclude, because the defence is not only given the opportunity to react 
to the results of the investigations of the authorities, but may also request the 
authorities to carry out investigations in order to gather specific evidence in the 
dossier for trial, the concept of equality of arms in Dutch criminal procedure 
means that the defence should be able to adopt both a reactive and a constrained 
active approach in presenting its case.70 

3  Cross-border evidence gathering in Dutch criminal procedure

3.1  The applicable legislation

Since the beginning of the 19th century, the Netherlands has concluded treaties 
with other States to regulate cross-border cooperation in criminal matters. 
Although most of the early treaties mainly concern the extradition of persons, 
the Netherlands had a consistent policy to include in these extradition treaties 
a clause on mutual legal assistance – or cross-border evidence gathering.71 
An example is the Agreement for Mutual Extradition of Criminals and the 
Abolishing of Judicial Costs in Cases of Corporal Punishment between 
Hannover and the Netherlands in 1817, which includes a provision stating that 
if the parties would ask for ‘the examination of witnesses or the exchange of 
documents, [then] the judges, the courts or the prosecutors of both parties, will 

70  See para 2.2.2 of Chapter 2.
71  F von Martitz, Internationale Rechtshilfe in Strafsachen (Hassel 1897) 722; AH Klip, ‘Enige 

opmerkingen van historische aard aangaande een vrij rechtshulpverkeer en de verdragseis 
in de wederzijde rechtshulp in strafzaken’ in AHEC Jordaans (ed), Praktisch strafrecht: 
Liber amicorum J.M. Reijntjes (Wolf Legal Publihers 2005) 343.



119The Netherlands

make the necessary requests to each other and these will be adhered to with 
all willingness’.72 There are also cases in which an extradition treaty did not 
explicitly regulate the cooperation in evidence gathering, but was nevertheless 
used as a legal basis for such cooperation. An example is the execution of a 
search in a house in Amsterdam in 1900, which had been requested by the 
Austrian-Hungarian authorities on the basis of an extradition treaty.73 It was 
the subject of criticism by Parliament, the legal doctrine, and by the Minister of 
Justice that a coercive measure was executed by the authorities on the basis of 
such a treaty.74 The Supreme Court later decided that for requests to use these 
means of coercion a specific legal basis in a treaty is necessary.75

After the establishment of the Council of Europe, most bilateral treaties 
were replaced by multilateral treaties. With regard to cross-border evidence 
gathering, the Netherlands has signed and ratified the MLA Convention of 
1959, which entered into force on 15 May 1969, and later also the Additional 
Protocols of 1978 and 2001, which entered into force on 12 April 1982 and on 
1 April 2011 respectively. In order to implement some of the provisions of the 
MLA Convention of 1959, the legislature amended the WvSv. However, at the 
moment the provisions on mutual legal assistance only regulate the situation 
in which the Netherlands is the requested State and thus when the Dutch 
authorities need to process and carry out requests from abroad. 

The Netherlands, as one of the founding States of the Schengen Area, 
signed and ratified the CISA in 1990. Later, as an EU Member State, it ratified 
the MLA Convention of 2000, which entered into force on 23 August 2005. 
The additional protocol to the MLA Convention of 2000 entered into force on 
5 October 2005. 

Concerning the mutual recognition instruments of the EU, the Netherlands 
has implemented the EFO, which entered into force on 1 August 2005, and 
the EEW, which entered into force on 1 July 2013. Rules on the issuing and 
execution of both the EFO and the EEW have been laid down in the WvSv. The 
Netherlands will need to implement the Directive on the EIO before the end of 
May 2017.

72  Agreement for Mutual Extradition of Criminals and the Abolishing of Judicial Costs in 
Cases of Corporal Punishment between Hannover and the Netherlands (Overeenkomst tot 
de wederkerige uitlevering van misdadigers en de opheffing der regtskosten in lijfstraffelijke 
gevallen tussen Nederland en Hannover) 1817, para 12.

73  Agreement between Austria-Hungary and the Netherlands (Overeenkomst tussen Oostenrijk-
Hongarije en Nederland), Staatsblad 1881, 43, Art 11.

74  AH Klip, ‘Enige opmerkingen van historische aard aangaande een vrij rechtshulpverkeer 
en de verdragseis in de wederzijdse rechtshulp in stafzaken’ (n 71) 346, referring to 
Handelingen II, 1900, 597.

75  Dutch Supreme Court (Hoge Raad) W 7690 (18 November 1901).



120 Chapter 4

3.2  The national organisation 

The main institution which is responsible – and therefore also the main contact 
point – for international cooperation in the Netherlands is the Department 
of International Cooperation in Criminal Matters (Afdeling Internationale 
Rechtshulp in Strafzaken; AIRS) of the Ministry of Security and Justice. It is 
for this reason that it is the Minister of Security and Justice who has the main 
responsibility for all the international cooperation in which the Netherlands is 
involved. This means that it is his or her responsibility to ensure that obligations 
under international law are respected.76

The AIRS has two main tasks. First of all, it is responsible for processing 
requests for judicial cooperation. It can deal with different types of requests, 
whether they concern the transfer of proceedings or more simple requests for 
information. However, because over the years it has become possible for the 
authorities of the EU Member States to contact each other directly, many requests 
are no longer sent to the AIRS.77 For this reason, the AIRS functions mainly as 
an intermediary when requests are coming from outside the EU78 and in cases 
which are politically sensitive.79 Secondly, the AIRS is also an information and 
research centre, which advises the Minister of Security and Justice on both 
individual cases and legislative matters in relation to international cooperation.
In order to make international cooperation more efficient and effective, special 
information and coordination centres for international cooperation have been 
established in the Netherlands.80 These International Cooperation Centers 
(Internationale Rechtshulp Centra; IRC) are an alliance between the Public 
Prosecutor’s Offices and the National Police and they serve different purposes. 

First of all, they have the responsibility of ensuring that a request for inter-
national cooperation in the Netherlands is carried out quickly and effectively 
and also in conformity with the applicable legislation.81 They therefore can be 
contacted  24 hours a day. The second purpose of an IRC is to follow up on 
outgoing requests for international cooperation. In addition, the IRC can also 
function as an information center for the national authorities who want to make 
or carry out a request for international cooperation.82 

The IRC register every request for judicial cooperation in the National 
Registration System for International Judicial Cooperation (Landelijk Uniform 
Registratiesysteem Internationale Rechtshulp; LURIS), whether it concerns 

76  JM Reijntjes, MRB Bos and JM Sjöcrona, ‘Wederzijdse rechtshulp’ in E van Sliedregt, JM 
Sjöcrona and AMM Orie (eds), Handboek Internationaal Strafrecht (Kluwer 2008) 276.

77  Ibid 272.
78  This has also been explained by C Bianchi, interview with C Bianchi, investigating judge at 

the District Court of Amsterdam (Amsterdam, the Netherlands, 13 April 2015).
79  J Kurpershoek, ‘Internationale wederdiensten’ (2008) 5 Blauw – Opsporing 21. 
80  Ibid 20. 
81  Ibid 19.
82  JM Reijntjes, MRB Bos and JM Sjöcrona, ‘Wederzijdse rechtshulp’ (n 76) 275.
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a request for information or the execution of an investigation. LURIS can 
therefore provide all parties involved in the international cooperation with the 
necessary information about pending and closed requests.

In total there are seven regional and one national IRC. The latter has 
the specific task of dealing with cases which are nationwide and/or concern 
financial and economic criminal offences. The relation between the AIRS and 
the IRC is the same as the one between the AIRS and an executing authority: 
in the end the AIRS – and thus the Minister of Security and Justice – has the 
main responsibility for all the international cooperation carried out by the IRC 
and the Dutch authorities. 

3.3  The position of the authorities 

In accordance with the European treaties and legislation on international 
cooperation, the WvSv sets forth that international cooperation can only 
be requested and carried out by the authorities. This is also consistent with 
the organisation of Dutch criminal procedure, in which the authorities are 
responsible for the criminal investigation. As discussed in Chapter 3, this can be 
explained by the fact that the European legislation on international cooperation 
is mainly based on the inquisitorial criminal justice system.83

Because the prosecutor is the judicial authority who is in charge of the 
criminal investigation in the pre-trial phase, s/he also has a central role in the 
procedure of international cooperation between Dutch and foreign authorities.84 
It is his or her responsibility to send letters of request or to issue orders for 
international cooperation, either on his or her own initiative or on behalf of 
another party in the criminal procedure. In addition, s/he also needs to ensure 
that incoming requests are answered and, if possible, carried out. The prosecutor 
can receive these requests either directly from the foreign authorities or via the 
IRC.

When the prosecutor sends a letter of request, s/he must follow the same 
procedure as if the investigation were conducted in the Netherlands. This 
means that if the prosecutor would need to apply to the investigating judge 
for authorisation before s/he may carry out the investigation, s/he must also 
do so when s/he wishes to have this kind of investigation carried out abroad. 
According to Koers, the argument that international cooperation is an extension 
of the national criminal procedure explains this practice.85 The Supreme Court 

83  See paras 2.1-2.3 of Chapter 3.
84  Artt 552i and 552j WvSv. See also JM Reijntjes, MRB Bos and JM Sjöcrona, ‘Wederzijdse 

rechtshulp’ (n 76) 273 and 274.
85  J Koers, Nederland als verzoekende staat bij de wederzijdse rechtshulp in strafzaken 

(Wolf Legal Publishers 2011) 305 and 316; Commissie Swart, Individu en internationale 
rechtshulp in strafzaken: Rapport van de Commissie tot bestudering van de positie van 
verdachten en andere belanghebbenden in de internationale strafrechtelijke samenwerking 
(1993) 8.  
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ruled on this in a case concerning judicial cooperation between Belgium and 
the Netherlands.86 In this case the prosecutor had sent a letter of request to the 
Belgian authorities for a search in a house in Antwerp, which was accepted 
and carried out. The search subsequently resulted in the seizure of various 
objects. The Supreme Court ruled that in this situation it was necessary for the 
prosecutor to follow the normal (domestic) procedure, which at the time meant 
requesting the investigating judge to open a preliminary judicial investigation, 
in order for the search to be lawful. The fact that the investigation is carried out 
by foreign authorities is irrelevant; in order for an investigation abroad to be 
lawful, the procedures as provided by the WvSv must be followed. By failing 
to request authorisation from the investigating judge, the prosecutor had made 
an unlawful request for the execution of a cross-border investigation.

In addition, the Supreme Court ruled in another case, concerning 
cooperation between the Dutch and Belgian police authorities, that a Dutch 
court can only examine the manner in which Dutch authorities have carried out 
an investigation abroad.87 How foreign authorities, such as the Belgian police 
in this case, carry out investigations is a matter for the other State.

When an IRC or an authority in the Netherlands receives a request for inter-
national cooperation, it will make sure that generally the prosecutor of the 
district where the request has to be carried out will receive this request.88 It is 
also possible that the request will be forwarded to a prosecutor of the National 
Public Prosecutor’s Office (Landelijk Parket) or the Financial, Environmental 
and Food Safety Offence Office (Functioneel Parket). The prosecutor who 
receives the request will also be the authority making a decision regarding its 
execution.89 In cases where several acts or investigations are requested in more 
than one district, each prosecutor of the districts concerned will have the power 
to deal with the execution of the request. In order to resolve this situation, the 
prosecutor, who initially received the request, is given the power to coordinate 
the cooperation between the different prosecutors. This responsibility can also 
be assigned to another prosecutor, if this would enhance the promptness and 
effectiveness of the execution. 

86  Dutch Supreme Court (Hoge Raad) ECLI:NL:HR:1987:AC9986 (29 September 1987). 
See also Parliamentary documents (Kamerstukken Tweede Kamer) 2015-2016, no 34493 
4 – Opinion of the Council of State on the legislative proposal on the amendment of the 
Code of Criminal Procedure and other legislation in relation to the modernisation of the 
regulation of international cooperation in criminal cases (Review regulation international 
cooperation in criminal cases) with explanatory memorandum (Advies van de Raad van 
State W03.15.0395/11 met betrekking tot het Voorstel van wet tot wijziging van het Wetboek 
van Strafvordering en enkele andere wetten met het oog op het moderniseren van de 
regeling van internationale samenwerking in strafzaken (herziening regeling internationale 
samenwerking in strafzaken), met memorie van toelichting) para 8.

87  Dutch Supreme Court (Hoge Raad) ECLI:NL:HR:2010:BL5629 (5 October 2010).
88  Art 552i (1) WvSv. In some cases it is possible that the police will receive a request – for 

example, for information – directly.
89  Ibid Art 552j.
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The investigation will eventually be carried out by the authority which in 
national proceedings would have the power to carry out the requested kind 
of investigation. If the prosecutor has the power to do so, s/he may decide 
to carry out the request him- or herself. Otherwise, depending on the kind 
of investigation, the prosecutor could also order the police or request the 
investigating judge to carry out the request.

3.4  The position of the defence 

3.4.1  Evidence gathering through international cooperation
Because only the authorities can send and carry out letters of request for 
international cooperation, it is not possible for the defence in the Dutch criminal 
procedure to request foreign authorities directly to carry out an investigation. 
This practice is not only in accordance with the European treaties and legislation 
on international cooperation, but also with Dutch criminal procedure, in which 
the prosecutor is in charge of the criminal investigation and the defence needs 
to apply to the authorities to have investigations carried out. Similarly, also a 
request which comes directly from a foreign defence lawyer cannot be carried 
out in the Netherlands. The only possibility for direct legal action which the 
defence has in the context of international cooperation is to challenge, for 
example, the execution of an order from foreign authorities which has affected 
the suspect personally.90 For this reason, if the defence wants to request the 
foreign authorities to carry out an investigation abroad, then it will have to 
apply to the competent national authority to send a letter of request for an 
investigation in another State. The defence could request the authorities to 
allow them to participate in the execution of the investigation sought, or the 
defence might be invited by the authorities to do so.

With regard to the position and the possibilities of the suspect in international 
cooperation, it is interesting to point out the debate which existed around 1990 
in the Netherlands. In this debate it was observed that only the powers of the 
authorities were strengthened by the MLA treaties91 and that the individual was 
seen principally as the object of the measure to be carried out. It was therefore 
considered that international cooperation was ‘repressive’ in nature.92 The 
question was raised as to whether the rights of the individual were sufficiently 
taken into account and whether there was a need to strengthen them. This was 
investigated by the Commission Swart in 1993, on the instructions of – at that 
time – the Minister of Justice.

The Commission Swart observed that in the light of Article 6 ECHR it is 
necessary that the defence can either conduct investigations independently 

90  Ibid Artt 552uu and 552ggg.
91  Especially the – at that time – recently adopted CISA triggered a discussion in the Nether-

lands.
92  Commissie Swart, Individu en internationale rechtshulp in strafzaken (n 85) 1.
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or request the authorities to carry out an investigation in order to prepare 
an effective defence.93 In this regard, the Commission explained that the 
existence of national borders can be as inconvenient to the defence as it is for 
the authorities, but the authorities can resort to international cooperation with 
the foreign authorities.94 The Commission Swart subsequently recognised in 
its report that the defence could also have an interest in seeking assistance 
from foreign authorities95 and it therefore proposed to include a provision in 
the WvSv for the suspect to be able to request the prosecutor during the pre-
trial investigation to examine a witness who resides abroad.96 This proposal, 
however, was never implemented in the WvSv. 

Nevertheless, in 2000 a law was adopted which made it possible for the 
defence to request the investigating judge to carry out an investigation through 
a new measure, which was called the ‘mini instruction’ and served the purpose 
of compensating the new investigative powers attributed to the investigating 
authorities.97 This request could be made outside the framework of the 
preliminary judicial investigation, which was a procedure conducted by the 
investigating judge in the pre-trial phase and which could only be initiated at 
the request of the prosecutor. 

In 2013 the mini instruction was replaced by the current procedure giving 
the defence the possibility of requesting the investigating judge to carry out a 
‘judicial inquiry’.98 This amendment was made by a new law on the strenghtening 
of the position of the investigating judge in the pre-trial phase of the criminal 
procedure, which increased the involvement of the investigating judge at 
this stage by abolishing the preliminary judicial investigation and making it 
possible for the investigating judge to conduct investigations, ex officio or at 
the request of the prosecutor or the defence, at any moment in the pre-trial 
investigation. At the same time, this amendment also strengthened the position 
of the defence in the pre-trial investigation and in particular its ability to have 
information or materials gathered which are relevant for its case. Furthermore, 
since Dutch law does not differentiate between a request for an investigation 
in the Netherlands or for an investigation abroad, the defence must follow in 
both cases the same procedure when requesting the investigating judge for an 
additional investigation. The new improved procedure for requesting a judicial 

93  Ibid 4.
94  Ibid 5.
95  Ibid 18.
96  The new proposed Art 35a WvSv, ibid 35. 
97  The ‘mini instruction’ (mini instructie) of former Art 36a WvSv, as introduced by the 

Law on Amending the Preliminary Judicial Investigation (Wet Herziening Gerechtelijk 
Vooronderzoek) 1999 because of the new Special Investigative Powers Act (Wet Bijzondere 
opsporingsbevoegdheden) 2000.

98  The judicial inquiry (onderzoekshandeling) of Art 182 WvSv, as introduced by Strengthening 
of the position of the investigating judge Act (Wet versterking positie rechter-commissaris) 
2011.
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inquiry, therefore, strengthened the position of the defence in both national and 
cross-border cases.

Depending on the type of investigation, in some cases it is also possible for 
the defence to address its request for an investigation abroad to the prosecutor. 
However, because there is no legal basis for this kind of request to the 
prosecutor, it needs to be done on an informal basis 

Whether the defence has requested the prosecutor or the investigating judge 
to send a letter of request for an investigation abroad, the requested investigating 
authority has to assess first whether, on the basis of the reasoning in the 
defence’s request, it is indeed necessary for this investigation to be conducted. 
Generally speaking, it is important that the process of truth-finding is being 
facilitated by carrying out the investigation. With regard to the investigating 
judge, the WvSv does not specify a time frame in which the decision has to 
be made. If the investigating judge refuses to carry out the investigation, the 
defence can appeal this decision before the court of first instance.99

If subsequently the authority accedes to the request from the defence, then 
it will issue a letter of request for international cooperation. The investigating 
judge could ask the prosecutor to send the request. The letter of request for 
international cooperation will be made in the name of the requesting authority. 
Van der Schaft explains that he, as a prosecutor, would make the request in 
his name, because it is his decision to accept the request of the defence.100 
Furthermore, it is believed that foreign colleagues could respond less quickly if 
they were to read in the request that it is based on a request from the defence.

3.4.2  Independent investigations by the defence
As explained above, although the defence does not have the official power 
to conduct investigations, it could nevertheless need to conduct preliminary 
investigations in order to, for example, find a potential witness or understand 
whether the witness is able to give information which is exculpatory in 
nature.101 These inquiries could help the defence prepare, for example, a 
request to the authorities to obtain international cooperation. The defence 
in the Dutch criminal procedure is not prohibited from conducting such an 
informal investigation abroad, independently from the authorities, as long as 
third persons cooperate voluntarily. Here also no difference exists between the 
position of the defence in national and in cross-border criminal cases. It is 
therefore possible for the defence to travel abroad to, for example, do research 
or visit a certain location. Another possibility is to contact a defence lawyer 

99  Art 182 (6) WvSv, the decision to appeal has to be filed within 14 days.
100  Interview with K van der Schaft, prosecutor (Amsterdam, the Netherlands, 16 March 2015).
101  G Mols, ‘Getuigen’ in T Prakken and TNBM Spronken (eds), Handboek Verdediging (Kluwer 

2009) 311 and 320; AA Franken & A Röttgering, ‘De raadsman in het vooronderzoek’ (n 51) 
260.
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abroad to ask for his or her assistance.102 Similarly, foreign defence lawyers are 
allowed to conduct investigations in the Netherlands.

Generally speaking, because of the new EU instruments for international 
cooperation, there could be more necessity for the Dutch defence (lawyer) 
to undertake actions abroad. Glerum, a staff lawyer at the District Court of 
Amsterdam, gives the example of the execution of an EAW by the Dutch 
authorities.103 The Netherlands receives more EAWs than it would receive 
requests for extradition in the past, with the consequence that there are more 
cases in which defence lawyers need to defend the interests of the requested 
person. Whereas in the beginning Dutch defence lawyers would challenge the 
execution of the EAW before the Court of Amsterdam, over the years it has 
become more common to oppose the EAW in the requesting State and to seek 
the assistance of a foreign defence lawyer. 

With regard to the financial aspect of conducting investigation, the law does 
not specifically regulate legal aid in relation to defence investigations abroad.104 
It therefore is not possible – at least not by law – to receive a payment in advance 
for e.g. the travel expenses of the defence lawyer. On the other hand, the law 
does make it possible to request compensation for ‘extraordinary expenses’ of 
third persons, such as witnesses, because these persons ‘are residing abroad’ 
and are coming, for example, to the Netherlands to testify.105 In this situation, 
however, it is necessary for the defence to have authorisation from the Public 
Prosecutor’s Office. 

Here it is worth noting that in some cases, in which international crimes as 
laid down in the Rome Statute of the ICC are investigated and prosecuted in 
the Netherlands, it has been accepted that the defence would conduct its own 
investigations abroad.106 In addition, in some of these cases financial aid has 
been given in order for the defence to be able to conduct its investigations.107 
For example, in the case of Yvonne Basebya, the defence requested a payment 
in advance of € 15.000 for ‘their own investigation budget’.108 This request was 

102  Interview with H Jahae, defence lawyer at law firm Jahae Raymakers (Amsterdam, the 
Netherlands, 10 May 2016).

103  Interview with V Glerum, staff lawyer European criminal law at the District Court of 
Amsterdam (Amsterdam, the Netherlands, 13 April 2015).

104  JM Reijntjes, MRB Bos and JM Sjöcrona, ‘Wederzijdse rechtshulp’ (n 76) 287.
105  GN Best, ‘De positie van de verdediging in het vooronderzoek van WIM-zaken’ (n 57) 

326. It concerns Art 2 WTS and Art 14 (1) Decision on Financial Rates in Criminal Cases 
(Besluit tarieven in strafzaken) 2003.

106  International Crimes Act (Wet Internationale Misdrijven) 2003.
107  In the report ‘A Long Arm of Justice’ of Human Rights Watch, 16 September 2004, the 

organisation advised the Netherlands to ‘authorise the defence to conduct its own independent 
investigation in all grave international crime cases, including at state expense where accused 
are indigent’, in Haskell L, The Long Arm of Justice: Lessons from Specialized War Crimes 
Units in France, Germany and the Netherlands (Human Rights Watch 2014).

108  District Court (Rechtbank) The Hague ECLI:NL:RBDHA:2013:BZ4292 (1 March 2013) 
para 4.39.
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accepted by the District Court of The Hague, but it was not specified on the 
basis of which provision the advance payment would be carried out. Also in the 
case of Hesamuddin Hesam, the request of the defence for an advance payment 
was partially accepted, and the funds were used to pay the expenses of an 
investigator who went to Afghanistan to identify witnesses for the defence.109

4  Cross-border evidence gathering: witness examinations

4.1  Independent investigations by the defence

Generally speaking, the most common preliminary investigation conducted by 
the defence is finding and contacting a potential witness.110 Here the Charter 
of the Dutch Association of Defence Counsel (Nederlandse Vereniging van 
Strafrechtadvocaten; NVSA) and the Code of Conduct of the Dutch Bar 
Association (Nederlandse Orde van Advocaten; NOVA) need to be taken into 
account, as they give rules on when and how a defence lawyer may contact a 
witness.111 There are no indications that these rules do not apply to cross-border 
cases. 

First of all, the Charter of the NVSA provides that the defence lawyer 
should have the right to contact ‘any person’ who has testified or who will or 
could be a witness. S/he may do so under three conditions. Firstly, it must be 
in agreement with his or her client; secondly, it should be in the interest of his 
or her case; thirdly, the defence lawyer may not contact the (potential) witness 
with the intention of influencing his or her testimony.112 

‘Any person’ also implies that witnesses who have been called or summoned 
by the prosecution could be approached by the defence lawyer. This, however, 
would be in contradiction with the Code of Conduct of the NOVA, which clearly 
states that the defence lawyer may not have contact with those witnesses.113 
This rule has been discussed over the years in the case-law of the Disciplinary 
Board (Raad van Discipline) and the Disciplinary Court (Hof van Discipline). 
Currently, it is still not possible to contact these witnesses.114 The Charter of 

109  District Court (Rechtbank) The Hague ECLI:NL:RBSGR:2005:AU4347 (14 October 
2005).

110  Interview with H Jahae, defence lawyer at law firm Jahae Raymakers (Amsterdam, the 
Netherlands, 10 May 2016).

111  A new Charter is expected in 2017, see Nathalie Gloudemans-Voogd, ‘Nieuwe Gedragsregels 
Verwacht in 2017’ (Advocatenblad, 25 February 2016) <http://www.advocatenblad.nl/?p= 
77605> accessed 16 February 2017.

112  Rule 28 NVSA Charter (n 58). See also AA Franken & A Röttgering, ‘De raadsman in het 
vooronderzoek’ (n 51) 260.

113  Rule 16 (2) Dutch Bar Association (Nederlandse Orde van Advocaten) Code of Conduct 
(Gedragsregels) 1992 (NOVA Code of Conduct).

114  Disciplinary Board (Raad van Discipline) Leeuwarden, Advocatenblad 2009 No 14 
(18 February 2008). See also Disciplinary Board (Raad van Discipline) Amsterdam 
ECLI:NL:TADRAMS:2011:YA1427 (7 March 2011) para 4.1, in which the Board explained 
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the NVSA, nonetheless, sets forth that contact should also be possible with 
witnesses who have been called or summoned by the prosecutor, as there 
is no ‘sound argument’ for restricting the defence in this regard.115 It is also 
argued that, because the prohibition of the Code of Conduct of the NOVA is 
not applicable to the prosecutor, the principle of equality of arms is violated.116 
The Charter, however, does point out that it is advisable for the defence lawyer 
to inform the other party, such as the prosecutor, about his or her (intention 
to have) contact with a witness, if s/he knows that the other party wants to 
hear the witness as well but has not spoken to him or her yet.117 Otherwise the 
defence lawyer’s contact with the witness could be interpreted as an attempt to 
influence the witness.

Furthermore, the Charter of the NVSA deals with a problem which can 
arise in practice when the defendant is in detention and s/he is prohibited 
from having contact with the outside world. In that case the defence lawyer 
is also under the obligation to refrain from any action to the outside world, 
including the contact with witnesses.118 These restrictions can be imposed to 
protect the process of truth-finding, when it is deemed that contact between 
the defence and third persons could impede that process. The Charter of the 
NVSA, however, finds that an exception can be made if contact with a person 
is absolutely necessary in the interests of an effective defence. An example is 
the situation where it might be unlikely that the witness can be examined in the 
future. Another example is contact with a witness whose testimony can lead to 
an immediate release from detention.119 The Charter of the NVSA stresses that 
there must be an absolute necessity to have contact with the witnesses. After 
all, the purpose of these restrictions is to protect the process of truth-finding 
and the defence lawyer must be careful not to give the impression that s/he 
wants to jeopardise this process.120

4.2  Witness examinations through international cooperation

4.2.1  Making a request for witness examination
If the defence wants to examine – or have examined – a witness who resides 
abroad, then it can ask the investigating judge to send a letter of request.121 

that the lawyer had not acted unlawfully – or violated Rule 16 (2) NOVA Code of Conduct 
– by contacting a witness, because he had not been summoned by the prosecution.

115  NVSA Charter (n 58) 17 with reference to T Spronken, Verdediging (n 59) 575-579.
116  G Mols ‘Getuigen’ (n 101) 319.
117  NVSA Charter (n 58) 18.
118  See, for example, Disciplinary Board (Raad van Discipline) Amsterdam ECLI:NL: 

TADRAMS:2011:YA1877 (3 August 2011). See also Disciplinary Board (Raad van Disci-
pline) Leeuwarden, Advocatenblad 2009 No 14 (18 February 2008). 

119  T Spronken, Verdediging (n 59) 566.
120  AA Franken & A Röttgering, ‘De raadsman in het vooronderzoek’ (n 51) 283.
121  Art 182 WvSv.
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The request of the defence should be made in writing and explain why the 
examination of the witness is relevant. If the request of the defence is not clear 
to the investigating judge, s/he can decide to hear the defence before making a 
decision. The general requirement for determining whether a request should be 
acceded to is whether the execution of the judicial inquiry – or more specifically 
the witness examination – will contribute to the outcome of the case or to any 
other decision which needs to be made during the criminal procedure.122 If the 
law were to provide more specific criteria for determining whether a request 
should be accepted, then this could be in conflict with the freedom of judgement 
of the judge in the criminal procedure.123 

If the investigating judge accedes to the request of the defence, then there 
are different steps which can be taken in order to, first of all, contact the witness. 
Bianchi explains that she, as an investigating judge, would first try to summon 
the witness directly for a hearing in the Netherlands.124 If the address of the 
witness is unknown, she would ask the prosecutor to find out contact details 
with the assistance of, for example, Europol or liaison officers. 

In case it is not possible to summon the witness directly, a letter of request 
would be sent to the foreign authorities with the request to summon a person 
for a witness examination in the Netherlands.125 If they cannot find the witness, 
then the name of the witness could be entered into international databases as 
a person who is sought as a witness. If subsequently the witness still cannot 
be found, then the examination of that witness would simply not be possible. 
According to Bianchi, the investigating judge could subsequently organise a 
meeting with the prosecutor and the defence (lawyer) to understand if this can 
somehow be compensated for.126

If the witness were to respond to the summons that s/he cannot or is not 
willing to come to the Netherlands, then the investigating judge could try, 
with the assistance of the foreign authorities, to examine the witness via video 
conference. Otherwise, as a third option, the witness can be examined in the 
requested State by a rogatory commission or solely by the foreign authorities. 
In these cases, a letter of request would be sent to arrange the practical details 
with the requested authorities. If the technological means are available, Bianchi 
prefers to hear the witness via a video conference, because the examination 
will then take place in accordance with Dutch law and she can still conduct 

122  Explanatory Memorandum on the Strengthening of the position of the investigating judge 
Act (n 37) 16.

123  Interview with C Bianchi, investigating judge at the District Court of Amsterdam 
(Amsterdam, the Netherlands, 13 April 2015).

124  Ibid. This is in accordance with Art 7 European Convention on Mutual Assistance of 
Criminal Matters (adopted 20 April 1959, entered into force 12 June 1962) ETS No 30 
(MLA Convention of 1959).

125  Art 3 MLA Convention of 1959 (n 124).
126  Interview with C Bianchi, investigating judge at the District Court of Amsterdam (Amster-

dam, the Netherlands, 13 April 2015).
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the hearing herself.127 A disadvantage, however, can be potential technical 
problems, such as a delay in sound or image.

If a rogatory commission is to be sent to the requested State, the examination 
of the witness would depend on the cooperation of the foreign authorities. 
Further more, whether the procedure can be conducted in accordance with 
Dutch law, as provided by the rule of forum regit actum, depends on whether 
this would constitute a breach of the fundamental principles of the law of the 
requested State.128 The letter of request could include that the witness will 
need to be heard under oath and that the defence (lawyer) should be given 
the opportunity to be present and to participate in the witness examination.129 
It is important for the defence lawyer to ensure that s/he has requested the 
investigating judge to include in the letter of request that the defence (lawyer) 
may be present and participate in the witness examination. 

4.2.2  Carrying out a request for a witness examination

4.2.2.1  The Netherlands as the requesting State
With regard to the examination of a witness who resides abroad, there are three 
possible scenarios. The first option is that the witness responds positively to 
the summons of either the Dutch or the foreign authorities and that s/he will 
travel to the Netherlands in order to testify there. In this case, Dutch law will be 
applied and, hence, both the prosecutor and the defence lawyer will in principle 
be present during the hearing.130 The suspect could also be present; especially 
when it is likely that the witness will not be able to testify at trial.131 

The hearing is conducted by the investigating judge, who also has the power 
to examine the witness.132 If s/he decides to examine the witness, it is possible 
for the prosecutor and the defence to give their questions for the witness to 
the investigating judge.133 Another option is that the investigating judge allows 
the prosecutor and the defence to ask the witness questions.134 In practice, it 
depends on the investigating judge and his or her personal approach as to how 
a witness examination will be conducted.135 The investigating judge can decide 

127  Ibid.
128  In addition, also the relevant treaties must have been signed and ratified.
129  Art 4 MLA Convention of 1959 (n 124); Art 8 Second Additional Protocol to the European 

Convention on Mutual Assistance in Criminal Matters (adopted 8 November 2011, entered 
into force 1 February 2004) ETS No 182.

130  Artt 186 and 186a WvSv.
131  Ibid Artt 186a and 187 (1).
132  Ibid Art 210 (1).
133  Ibid Artt 186 (3) and 186a (3).
134  GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 386.
135  Interview with H Jahae, defence lawyer at law firm Jahae Raymakers (Amsterdam, the 

Netherlands, 10 May 2016).
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ex officio or based on a request of the prosecutor or the defence that a certain 
question may not be asked.136 

If necessary, the investigating judge has the power to arrange for an 
interpreter to be present.137 The witness is obliged to tell the truth, but in certain 
cases s/he may have the right to refrain from answering questions because of 
professional secrecy, or because s/he is a family member of the suspect, or 
because s/he could incriminate him- or herself.138 

If the witness cannot or is not willing to come to the Netherlands to testify, 
the hearing could instead take place via video conference. In that case, the 
requested authorities have the duty to inform the witness of the time and location 
of the hearing. A judicial authority of the requested State will subsequently be 
responsible for the identification of the witness,139 after which the examination 
will be conducted by the Dutch investigating judge in accordance with Dutch 
criminal procedure, as described above. According to Bianchi, defence lawyers 
sometimes criticise the use of video conference because they cannot observe 
the non-verbal communication of a witness as well as when they are in the 
same room as the witness.140 

When it is not possible for the witness to be examined by video conference, 
a rogatory commission could travel to the requested State, unless it would be 
sufficient if the foreign authorities would obtain a statement from the witness. 
In case of a rogatory commission, a witness examination can in principle take 
place in accordance with Dutch law as provided by the rule of forum regit 
actum.141 Generally speaking, the rogatory commission is composed of the 
investigating judge and the prosecutor. As explained above, the presence 
and the participation of the defence – or at least the defence lawyer – can be 
requested by the Dutch authority. It is especially important that the defence is 
present when the testimony might have an important bearing on the outcome 
of the case.

This was demonstrated in a case of the North Netherlands District Court.142 
In this case the prosecutor had sent independently a letter of request to the 
Brazilian authorities to organise a witness examination. Although in principle 
the prosecutor has the power to conduct independent investigations, in this case 
the investigating judge also wanted to hear these witnesses in the presence of 

136  Art 187b WvSv.
137  Ibid Art 191 (1).
138  Ibid Artt 215, 217-219b.
139  Article 11 (5) Convention on Mutual Assistance in Criminal Matters between the Member 

States of the European Union (adopted on 29 May 2000, entered into force 23 August 2005) 
[2000] OJ C 197/01 (MLA Convention of 2000).

140  Interview with C Bianchi, investigating judge at the District Court of Amsterdam 
(Amsterdam, the Netherlands, 13 April 2015).

141  In this case, it is important that both States have signed the relevant treaties.
142  District Court (Rechtbank) Noord-Nederland ECLI:NL:RBNNE:2013:7261 (26 November 

2013).
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the defence. The prosecutor, however, had not consulted with the investigating 
judge and had consequently carried out the witness examination in absence 
of the investigating judge and the defence. This resulted in a violation of the 
principle of equality of arms; especially because the testimonies were crucial 
to the outcome of the case. The Court therefore decided that the testimony was 
inadmissible and it suspended the criminal proceedings.

4.2.2.2  The Netherlands as the requested State
Foreign authorities may request the Dutch authorities for assistance in 
summoning a witness, who resides in the Netherlands, for a hearing abroad.143 
If the witness cannot or does not want to travel to the requesting State for a 
witness examination, then the Dutch authorities could provide assistance to 
the requesting authorities in order for the examination to take place via either 
a video – or a telephone – conference, or through a hearing conducted by a 
Dutch authority.

In cases where the witness is to be examined via video conference, the 
prosecutor who is responsible for the execution of the request has the obligation 
to request an investigating judge to conduct the video conference.144 This 
investigating judge is subsequently responsible for arranging practical matters, 
such as securing the presence of an interpreter.145 The prosecutor can make such 
a request in accordance with the procedure of requesting a judicial inquiry.146 

If the investigating judge accedes to the request, s/he could order the 
prosecutor to summon the witness for a hearing. The witness has the obligation 
to appear. If s/he refuses to testify, then the investigating judge has the power 
to order the witness to comply with the summons and s/he could deprive him 
or her of his or her freedom if necessary.147 The hearing will start with the 
identification of the witness by the Dutch investigating judge,148 after which the 
foreign judicial authority will conduct the examination.149 

When the Netherlands is requested to carry out a witness examination, the 
prosecutor may also in this case request the investigating judge to conduct the 
investigation.150 This is mandatory when a witness refuses to testify or when 
the requesting authorities have requested expressly that the testimony will be 
given under oath or in the presence of a judge.151 

143  Art 552q WvSv.
144  Ibid Art 552n (1) (b).
145  Art 10 (5) MLA Convention of 2000 (n 139); Art 191 (1) WvSv.
146  Artt 181 and 552o (1) WvSv.
147  Ibid Artt 213, 210 and 221.
148  Ibid Art 190 (1), (2) and (5).
149  Art 10 (5) MLA Convention of 2000 (n 139).
150  Artt 181 and 552n (2) WvSv.
151  Ibid Art 55n (1) (a) and (c).
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If the investigating judge accedes to the request of the prosecutor, the 
witness will be summoned152 and s/he will be examined in accordance with 
the procedure as described above, unless the foreign authorities have made 
any specific requests.153 It is therefore in principle possible for both the foreign 
judicial authorities and the defence lawyer to be present during the examination. 
If the requesting authorities have asked for the suspect to be present, then this 
is also in principle possible. The Dutch investigating judge could be the one 
asking the witness questions, but this opportunity could also be given to the 
members of the foreign rogatory commission. 

5  Cross-border evidence gathering: search and seizure

5.1  Independent investigations by the defence

It is very unusual for the defence in the Dutch criminal procedure to carry out a 
search as a preliminary investigation, whether in the Netherlands or abroad.154 
Searches are in general considered to be an investigative measure which is 
executed by the authorities, as they have been given the power to carry out a 
search and to access, if necessary, non-public places. This does not imply that 
in theory it is impossible for the defence to carry out a search, but it does raise 
the question as to what extent the results of this preliminary investigation could 
be used in the criminal procedure. As discussed above, the defence should not 
give the impression that it aims to tamper with possible evidence and thus to 
obstruct the truth-finding process.155 For this reason a possible course of action 
is for the defence to ask the owners or the occupants of a building or site to 
produce the requested documents or other material on a voluntary basis to the 
authorities. Otherwise, it could make a request to the authorities to carry out a 
search, as discussed below.

5.2  Search and seizure through international cooperation

5.2.1  Making a request for search and seizure
In the Dutch criminal procedure, a search is considered to be a preliminary 
coercive measure, which means that it is carried out by the authorities for the 
purpose of carrying out another investigative act, such as the seizure of objects. 
In practice it is not common for the defence to request the authorities for the 
execution of a search (abroad), as the measure is typically directed against the 
suspect. In theory it is, nevertheless, possible. 

152  Ibid Artt 210 and 213.
153  Ibid Art 552o (1) (a). See para 4.2.2.1 of this chapter.
154  Interview with H Jahae, defence lawyer at law firm Jahae Raymakers (Amsterdam, the 

Netherlands, 10 May 2016).
155  See paras 3.4.2 and 4.1 of this chapter.
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The defence may address its request to either the investigating judge or 
the prosecutor, as both authorities have been given the power to conduct a 
search with the purpose of e.g. seizing objects.156 However, in case the search 
needs to take place either in a home, without the permission of the owner, or 
in an office of persons with the right to non-disclosure or legal privilege,157 
then either the prosecutor requests a warrant from the investigating judge or 
the latter can conduct the search him- or herself.158 It is thus necessary, when 
making a request for a search in one of these non-public locations abroad, to 
involve the investigating judge. 

The request to the investigating judge can be made following the same 
procedure as when requesting a judicial inquiry.159 The request should be done 
in writing and explain why the search of a certain location is relevant. Because 
the investigating judge has the power to conduct a search with the purpose of 
e.g. seizing objects, the defence should circumstantiate its request, describing 
e.g. the objects that are likely to be seized and why this would be important 
for the criminal investigation. If the request of the defence is not clear to the 
investigating judge, s/he could decide to hear the defence for clarification 
before making a decision. The general requirement for determining whether a 
request should be acceded to is whether the execution of the search – and the 
possible seizure of objects – will contribute to the outcome of the case or to any 
other decision which needs to be made during the criminal procedure.160

Because the law does not lay down how the defence could request the prose-
cutor to conduct a search, such a request will have to be done on an informal 
basis. Accordingly, there are no official requirements as to how the request 
should be made, although it is obviously important to give the reasoning behind 
the request and the relevance of the seizure of any objects that may be found.

If the investigating judge or the prosecutor accedes to the request of the 
defence, then a letter of request will be sent to the foreign authorities.161 In 
this letter it could be requested that the defence may be present during the 
execution of the search.162 Here it is important for the defence lawyer to ensure 
that the defence will be invited to be part of the rogatory commission, if s/he 

156  Artt 110 (1) and 96 (c) WvSv. Another purpose could be saving data, which can be found on 
a computer (Art 125j WvSv).

157  Ibid Art 218.
158  Ibid Artt 97 (2) and 110 (1). Entering homes or offices of persons with the right to non-

disclosure, as enshrined in Art 218 WvSv, needs to take place in accordance with the 
General Act on Access to Premises (Algemene Wet op het Binnentreden; Awbi).

159  Art 182 WvSv; GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (n 19) 550.
160  Explanatory Memorandum on the Strengthening of the position of the investigating judge 

Act (n 37) 16. See in this regard the comment of Bianchi on the freedom of judgment of a 
judge in para 4.2.1 of this chapter.

161  Art 3 MLA Convention of 1959 (n 124).
162  Art 99a WvSv provides that the suspect may have a defence lawyer present during a search, 

but this applies to the situation that his or her property is being searched and not to the 
situation that the defence has requested for a search to be carried out (abroad).
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wishes to be present during the investigation. The letter of rogatory could be 
accompanied by an EEW for the seizure of, for example, certain objects.163

5.2.2  Carrying out a request for search and seizure

5.2.2.1  The Netherlands as the requesting State
When the request for a search – with e.g. the purpose of seizing objects – is 
accepted, the requested authorities can either carry out the request independently 
or in presence of Dutch authorities. In the latter case, a rogatory commission will 
travel to the requested State. In order to determine which authority will carry out 
the search and whether the defence can be part of the rogatory commission, it is 
necessary to assess whether this would constitute a breach of the fundamental 
principles of law of the requested State. Here, similarly to witness examinations, 
it is important that a specific request for the presence of the defence is made by 
the Dutch authority. While carrying out the search, the rogatory commission 
could give useful information – instructions – to the foreign authorities and also 
observe whether the search is conducted lawfully.

5.2.2.2  The Netherlands as the requested State
Concerning the execution of a request for a search – with the purpose of 
seizure164 – it is, first of all, possible for the prosecutor to carry out this request 
him- or herself.165 However, when it concerns a search in a home, without the 
permission of the owners, or a search in offices of persons with the right of 
non-disclosure or legal privilege,166 then the prosecutor will have to request 
the investigating judge for authorisation or request him or her to carry out the 
investigation.167 The request of the prosecutor must be made in writing and it 
must provide information about the search to be carried out, including details 
such as which objects should be seized.168

In case the prosecutor carries out a search, s/he can be assisted by police 
officers. If the investigating judge conducts a search, s/he will, as a rule, do so 
in the presence of the prosecutor. When the prosecutor is unable to attend, then 
an auxiliary will be present instead.169 Furthermore, the investigating judge has 
the power to appoint other persons to accompany him or her.170 It is possible 
that the requesting State sends a rogatory commission to attend the search, 
which in theory could include the defence (lawyer).

163  Art 552ddd WvSv.
164  It is possible that the request for seizure has been made through a foreign EEW, see Art 

552ww WvSv.
165  Ibid Art 96 (c).
166  Ibid Art 218.
167  Ibid Artt 97 (2), 110 (1), 181 and 552n (1) (d).
168  Ibid Artt 181 and 552o (1).
169  Regarding the auxiliary, see para 2.2.1 of this chapter.
170  Art 110 (1) WvSv; Artt 8 (2) and 9 Awbi.
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6   The future of cross-border evidence gathering: the European 
Investigation Order

Because the legislature has decided to amend the WvSv and also because the 
Netherlands needs to implement the Directive on the EIO before the end of May 
2017, the organisation of international cooperation as set forth in the WvSv is 
currently under discussion.171 The aim is not only to implement the EIO in the 
Dutch criminal justice system, but also to improve and simplify the rules on 
international cooperation in general and therefore also the cooperation with 
States which are not members of the EU. It was, for example, being considered 
whether the quality of Dutch requests for international cooperation could be 
improved by adding a provision to the WvSv on the procedure of making a 
request for international cooperation.172

The current legislative proposal does indeed lay down a procedure governing 
how a request for international cooperation can be made. It sets forth that the 
prosecutor, the investigating judge, the court of first instance and the court of 
appeal may issue a request for international cooperation.173 The police may 
send such a request, but only to obtain information from other police officers 
and under the supervision of the prosecutor.174 The legislative proposal does not 
specifically regulate how the defence could apply to an authority for a letter of 
request to be issued. 

Regarding the EIO, the Dutch legislative proposal does not lay down (yet) 
how the directive on this instrument will be implemented in the WvSv. For 
this reason, it is still uncertain whether its implementation will change the 
position of the defence. After all, the legislature could also decide to include 
a separate provision in the WvSv on how the defence could apply for an 
EIO. This provision could set forth which authority should be contacted for 
which type of investigations, how the request should be made, and whether 
any other conditions (such as time limits) apply, as the current WvSv does not 
give this information. It is equally possible that the position of the defence in 
international cooperation will not be regulated separately. 

171  Ministry of Security and Justice, Discussion Paper on Review regulation international 
cooperation in criminal cases (Herziening regeling internationale samenwerking in straf-
zaken) of 6 June 2014.

172  Ibid 22.
173  Art 5.1.2 (1) Legislative proposal on the amendment of the Code of Criminal Procedure 

and other legislation in relation to the modernisation of the regulation of international 
cooperation in criminal cases (Review regulation international cooperation in criminal 
cases) with explanatory memorandum (Voorstel van wet tot wijziging van het Wetboek 
van Strafvordering en enkele andere wetten met het oog op het moderniseren van de 
regeling van internationale samenwerking in strafzaken (herziening regeling internationale 
samenwerking in strafzaken).

174  Ibid Art 5.1.2 (2).
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7  Summary and concluding remarks

The main objective of this chapter was to understand how the procedure of 
cross-border evidence gathering has been regulated in the Netherlands. The 
focus was specifically on the opportunities given to the defence in relation 
to obtaining evidence in another EU Member State and thus on how the 
Nederlands applies the principle of equality of arms in this context.

The analysis of the Dutch criminal procedure has shown that, because it is 
a mainly inquisitorial system, only the investigating authorities are expected to 
conduct investigations. The prosecutor subsequently presents the results of these 
investigations at trial, mainly by sharing the dossier in which these results have 
been gathered with the judge and the defence. In order to establish procedural 
equality between the parties, as required by the principle of equality of arms, 
the defence in the Duch criminal procedure is given several opportunities to 
adopt both a reactive and a constrained active approach to presenting its case. 

First of all, the defence is given the opportunity to influence the composition 
of the dossier in the preparation of the trial. It has in principle access to 
the dossier, which allows the defence to understand which type of case the 
authorities are preparing and also whether relevant information is missing. 
Subsequently, the defence has the ability to request the authorities, such as the 
investigating judge, to carry out a specific investigation. Although the authority 
has the discretion of deciding whether the investigation would actually be 
relevant for the case, it does give the defence the opportunity to influence the 
outcome of the proceedings. The defence may also conduct informal inquiries, 
for example, in order to examine information in the dossier or to prepare a 
request to the authorities for additional investigations. Obviously, the defence 
needs to be certain that these investigations will lead to evidence which is 
exculpatory of nature, rather than incriminatory.

At trial, the defence has only the opportunity of commenting on the dossier 
and it may not independently adduce evidence in presenting its case. This 
limitation to the ability of the defence to present a case is counterbalanced 
by the fact that the authorities have the duty to establish the truth, and so they 
must conduct an unbiased investigation, examining both incriminating and 
exculpatory circumstances. 

The explanation of the principle of equality of arms in domestic cases, 
and the manner in which the defence may prepare and present its case, also 
applies to cross-border cases. It has been explained that the European treaties 
for international cooperation have been mainly influenced by the inquisitorial 
model, which in particular expects the authorities to gather evidence. From this 
point of view, the Dutch criminal procedure is compatible with the EU system 
of international cooperation. However, although the European legislation does 
not give the defence the right to request the authorities to issue a letter of request 
or an EIO, the Netherlands does provide this opportunity to the defence. As in 
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any domestic case, it may address such a request to the investigating judge on 
a formal basis, or to the prosecutor on an informal basis. 

Concerning the execution of requests for mutual legal assistance, a 
distinction must be drawn depending on whether the laws of the requesting or 
the requested State apply. If a witness examination is carried out in accordance 
with the Dutch criminal procedure, then it is in principle possible for the 
defence (lawyer) to attend the hearing and to examine the witness. In some 
cases the investigating judge will ask the questions, but then the parties may 
give their questions to the investigating judge for the examination. 

As to search and seizure, these are generally investigative measures used 
by authorities to obtain evidence. However, there are no reasons why in 
theory it would not be possible for the defence (lawyer) to request such an 
investigation and also to be present during a search. Because it is not regulated 
by national law, it depends on what the authority in charge deems necessary 
for the execution of the search. For this reason, there is less certainty for the 
defence as to what extent it will be able to participate in the execution of this 
investigation. This might be an explanation for the fact that it is extremely rare 
for the defence to have such an investigation carried out.

Finally, the future of cross-border evidence gathering might not be very 
different from the present situation. The current system in the Netherlands 
already meets the requirements set in the Directive on the EIO with regard to 
the possibility for the defence to request that an EIO be issued. At the moment 
there are no indications that the position of the defence in criminal procedure 
in general, and specifically in relation to international cooperation, is going 
to change in the Netherlands. What could change with the implementation of 
the EIO into the Dutch criminal justice system is that the new legislation will 
regulate the possibility of the defence requesting the issuance of an EIO in a 
specific provision, rather than via the general procedure of the judicial inquiry.
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England & Wales

1  Introduction

After the analysis of how cross-border evidence gathering is regulated in the 
Dutch criminal procedure, as an example of a predominantly inquisitorial 
system, the focus in this chapter is on the criminal procedure in England and 
Wales, which is considered to be mainly adversarial in nature. This entails that 
the English and Welsh criminal procedure focuses on the trial phase where two 
equal parties present their arguments and adduce their own evidence. For this 
reason, the defence is the main responsible for presenting exculpatory evidence 
in a case. Here the question arises as to whether the equal parties at trial also 
have equal opportunities in preparing their cases; especially when relevant 
information or materials need to be obtained abroad. After all, although private 
prosecution is possible in England and Wales, it is usually the State, represented 
by the Crown Prosecution Service (CPS), which opposes an individual in the 
criminal procedure. 

The aim of this chapter is to understand how the principle of equality of 
arms is conceived and applied in the English and Welsh criminal procedure and 
in particular in the context of cross-border evidence gathering. The question 
is how the defence, in this mainly adversarial system, can gather evidence 
abroad and whether it encounters any challenges limiting its ability to prepare 
an effective case.

This chapter has the following structure. First of all, it introduces the English 
and Welsh criminal procedure by explaining the nature of the system, the 
position of the parties in the pre-trial phase, and how the principle of equality 
of arms is understood and applied in this system. Secondly, the discussion 
focuses on cross-border cases and it explains how this procedure is organised 
in England and Wales. It also describes the position of the authorities and the 
defence in this specific procedure. Because the UK, and therefore England and 
Wales, is leaving the EU, the focus of the discussion is on the current situation. 
The third section discusses two kinds of investigative measures as a case-study 
to understand how international cooperation is carried out. These investigations 
are witness examinations and search and seizure. Finally, the focus is on the 
future and it explains how the current system could change, were the EIO also 
to be implemented in the English and Welsh criminal justice system.
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2  The English and Welsh criminal procedure

2.1  The nature of the criminal procedure

The criminal procedure of England and Wales1 has always been a principally 
adversarial system.2 Its primary aim is to resolve a conflict between two 
‘adversaries’: the parties in the procedure.3 Nowadays, these parties are most of 
the time a public prosecutor on the one hand, and the defendant and his or her 
defence lawyer on the other hand. Historically, however, the English and Welsh 
criminal procedure was usually a process between private parties.4 Instead of 
authorities prosecuting a citizen for having committed a criminal offence, it 
was another citizen, such as the victim or his or her family members, who 
brought the prosecution before court.5 The State, represented by the Attorney-
General and his deputy, the Solicitor-General, would only prosecute a case 
when it was politically sensitive.6 

Halfway the 19th century, several police forces were established in England 
and Wales.7 The crime rate was rising and citizens would often not bring a case 
before court. It was therefore deemed necessary that an organisation would 
undertake the task of investigating and prosecuting criminal offences. Although 
the State had decided to create police forces, they were not a representative of 
the State in the criminal procedure. The police were considered to be a private 
party, like citizens, who could also still bring a case before court.8 At this point 
in time there was no prosecutor in the English and Welsh criminal procedure.9

This system changed partially in the 1980s, when after a series of scandals within 
the police forces it was decided to separate the investigating and prosecuting 
powers.10 The CPS therefore was established, which as a representative of the 

1 Wales became officially part of the Kingdom of England under the Laws in Wales Acts 
1535 and 1542. They formed one jurisdiction, which means that the Welsh legal system was 
abolished and the English legal system was introduced in Wales. 

2 See para 1.4.1 of Chapter 1.
3 MF Attinger, ‘Pruiken en toga’s: de strafadvocaat in het Engelse strafproces’ (2009) 4 

Strafblad 397.
4 JR Spencer, ‘Introduction’ in M Delmas-Marty and JR Spencer (eds), European Criminal 

Procedures (Cambridge University Press 2005) 13-14. See also JR Spencer, ‘Adversarial vs 
inquisitorial systems: is there still such a difference?’ (2016) 20 The International Journal 
of Human Rights 605.

5 The citizens would often be assisted by lay magistrates, who would collect evidence and 
arrest suspects, as explained in JR Spencer, ‘Introduction’ (n 4) 14.

6 JH Langbein, The Origins of Adversary Criminal Trial (Oxford University Press 2003) 13.
7 JRS Spencer, ‘Introduction’ (n 4) 14.
8 J Sprack, A Practical Approach to Criminal Procedure (Oxford University Press 2013) 66. 

At trial the police would either be represented by ‘in-house’ solicitors or they would hire 
one from independent firms.

9 See also JR Spencer, ‘Adversarial vs inquisitorial systems’ (n 4) 605.
10 This legal reform was a response to the enquiry of the Royal Commission on Criminal 

Procedure in 1981, which had identified several problems as to the investigation and the 
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State – the Crown – conducts all prosecutions initiated by the police, after the 
latter has conducted a criminal investigation.11 Although as a result nowadays 
the prosecuting party is often a public prosecutor, it has remained possible for 
citizens – or private organisations – to bring a criminal case before court.12

The most important stage of the English and Welsh criminal procedure is, 
generally speaking, the trial, where the two parties are presenting their views 
– possibly supported by evidence – on the case.13 Both the prosecution and the 
defence are responsible for preparing their own cases in the pre-trial phase and 
thus for gathering the relevant information and materials. Because the principle 
of orality applies, all information and materials must in principle be heard or 
discussed at trial in order to be admitted as evidence. The trial judge has the 
task of ensuring that the trial proceedings take place in conformity with the law 
and also of instructing the jury, if present, on the law. Because the focus of the 
adversarial criminal procedure is on the debate between the two parties and the 
evidence which they adduce, a judge does not conduct any investigation. S/he 
is not an advocate, and his or her role can be considered similar to an ‘umpire 
at a cricket match’.14

The role of the parties in the English and Welsh criminal procedure has 
been developed over a long period of time. The major changes which created 
the procedure as we know it today started to take place since the 18th century. 
At this point in time, the trial judge was the only participant with a professional 
training and it was therefore his task to ensure the proper examination of the 
gathered materials at trial.15 Although the private prosecutor was allowed to 
be represented by a lawyer, this was in practice not common. The defendant 
could only be represented by a lawyer if s/he was accused of committing a 
minor criminal offence – a misdemeanour. If s/he was accused of committing 
a serious criminal offence – a felony –, then s/he was prohibited from having 

prosecution of criminal offences by the police.
11 The CPS was established by S 1 Prosecution of Offences Act 1985. 
12 Private prosecutions by citizens are rare, often because of a lack of resources and time, 

but can take place when the CPS does not want to prosecute a case. Organisations which 
bring prosecutions are, for example, the Royal Society for the Prevention of Cruelty to 
Animals or associations of certain professions, such as the Medicines and Healthcare 
products Regulatory Agency and the Law Society. CPS may take over a private prosecution 
if it is against public interest (and subsequently discontinue the prosecution) or when it is 
considered that the State should do it (after all). See in this regard J Sprack, A Practical 
Approach to Criminal Procedure (n 8) 70; interview with I Cunningham, former Crown 
Prosecutor (4 July 2015).

13 This is, however, not true for those cases which are settled between the CPS and the defence 
through a mutually acceptable agreement as to pleas. 

14 R v Gunning [1980] Crim LR 592 (CA).
15 JH Langbein, The Origins of Adversary Criminal Trial (n 6) 15; JM Beattie, ‘Scales of 

Justice: Defense Counsel and the English Criminal Trial in the Eighteenth and Nineteenth 
Centuries’ (1991) 9 Law and History Review 221.
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the assistance of a lawyer at trial.16 The defendant was seen as an important 
source of information and it was relevant that s/he could comment without any 
restriction on the evidence and the accusations. S/he could only have a lawyer 
speak on his or her behalf in the highly exceptional case that it was necessary 
to answer a question of law.17

From the 1730s onwards, it started to become normal for judges to allow 
the presence of defence lawyers at felony trials. As this development does not 
have a statutory basis, it is assumed that it became practice to have lawyers 
present for the defence because lawyers were also increasingly used to prepare 
and conduct prosecutions.18 It is thus seen as an attempt to rebalance the trial; 
to make the proceedings more adversarial in nature.19 The participatory right of 
the defence lawyers, however, was restricted to witness cross-examinations and 
to discussing matters of law. They were not allowed to put forward any defence 
case. The reason is that the judges still wanted to make sure that the defendant, 
as an important source of information, would not be prevented from speaking 
freely.20 For this reason, defence lawyers would use the cross-examination of 
witnesses as the moment where they would present their ‘theory of the case, 
refute an opponent’s claims, develop favourable proof, and discredit opposing 
witnesses’.21

By the end of the 18th century, the lawyers were ‘familiar figures’ at trial.22 
The role of the defence lawyer as a participant had been further developed during 
the 18th century.23 With both parties presenting their own case through a lawyer 
at trial, the English and Welsh criminal procedure had become adversarial in 
nature.24 As a consequence, the trial judge had gradually lost his active role in 
presenting the evidence.25 This division of tasks still applies today.

Even with the many adversarial characteristics, the English and Welsh 
criminal procedure cannot be considered nowadays as an entirely adversarial 

16 It is unclear why this difference in legal representation for the defendant existed. A 
possible explanation is the fact that cases of misdemeanours were quite similar to civil 
or administrative cases, in which legal representation was allowed, see JH Langbein, The 
Origins of Adversary Criminal Trial (n 6) 36.

17 In case a person was prosecuted for treason, which was a serious crime like a felony, the 
defendant was allowed to be represented by a lawyer after the adoption of the Treason Trials 
Act of 1696.

18 JH Langbein, The Origins of Adversary Criminal Trial (n 6) 108-109.
19 Ibid 110.
20 Ibid 254.
21 S Landsman, ‘The Rise of the Contentious Spirit: Adversary Procedure in Eighteenth Century 

England’ (1989-1990) 75 Cornell Law Review 535.
22 JM Beattie, ‘Scales of Justice’ (n 15) 221-222. 
23 The prohibition of a defence lawyer at trial was abolished by Parliament in 1836.
24 JH Langbein, The Origins of Adversary Criminal Trial (n 6) 271.
25 E Grande, ‘Dances of Criminal Justice: Thoughts on Systemic Differences and the Search 

for the Truth’ in J Jackson, M Langer and P Tillers (eds), Crime, Procedure and Evidence 
in a Comparative and Internatinal Context, Essays in honour of Professor Mirjan Damaška 
(Hart Publishing 2008) 151.
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system. Since the reorganisation of the criminal procedure in the 1980s, there 
has been a careful shift towards the inquisitorial system.26 One reason is the 
growing focus on the regulation of the pre-trial phase. An example is the more 
detailed legislation on the criminal investigation by the police. This statutory 
law did not only increase the powers and responsibilities of the police, but also 
laid down the rights of the suspect in this phase of the criminal procedure.27 
Secondly, in the years to follow, more legislation has been adopted with the aim 
to make the criminal procedure more efficient by ensuring that a case has been 
investigated and prepared properly before trial commences. This, for example, 
means that the CPS and the judiciary are becoming more involved in the pre-
trial phase.28 Furthermore, the Criminal Procedure Rules sets forth that the 
‘overriding objective’ of the criminal procedure is to deal with cases ‘justly’.29 
This aim presupposes more objectivity from the side of the investigating and 
prosecuting authorities, which is also contrary to the concept of an adversarial 
system. Because of these developments, the English and Welsh criminal 
procedure can be considered as a mainly adversarial system.

2.2  The position of the authorities in the pre-trial phase

2.2.1  The police
The first stage of the pre-trial phase of the English and Welsh criminal procedure 
is the criminal investigation. This has been defined as ‘an investigation 
conducted by police officers with a view to it being ascertained whether a 
person should be charged with an offence, or whether a person charged with an 
offence is guilty of it’.30 Only some specific criminal offences are investigated 
by other agencies than the police, such as the Serious Fraud Office (SFO) and 
the National Crime Agency (NCA). 

The police are independent in conducting their investigation.31 The principle 
of opportunity applies, which means that the police can decide which criminal 
offences will be investigated and how the investigation is conducted.32 In doing 
so, the police have the duty to make sure that ‘all reasonable lines of inquiry’ 

26 See also JR Spencer, ‘Adversarial vs inquisitorial systems’ (n 4) 606.
27 Police And Criminal Evidence Act 1984 (PACE 1984), which was later supplemented with 

the Codes of Practice.
28 MF Attinger, ‘Pruiken en toga’s’ (n 3) 393.
29 Rule 1.1 Criminal Procedure Rules 2015.
30 S 2.1 Code of Practice, Criminal Procedure and Investigations Act 1996 (CPIA 1996). 

This section also gives the description of ‘an investigator’ and ‘the officer in charge of an 
investigation’.

31 E Cape and J Hodgson, ‘The Investigative Stage of the Criminal Process in England 
and Wales’ in E Cape, J Hodgson, T Prakken and T Spronken (eds), Suspects in Europe: 
Procedural Rights at the Investigative Stage of the Criminal Process in the European Union 
(Intersentia 2007) 61.

32 S 3.2 Code for Crown Prosecutors of January 2003.
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are pursued.33 All relevant information and materials which the police discover 
during the criminal investigation should be recorded and retained.34 

Although the police work independently, at times it is necessary to involve 
another authority in the criminal investigation. If, for example, the investigation 
concerns a serious criminal offence, then it has become practice for the police 
to consult with the prosecutor.35 They can ask the prosecutor for advice about 
whether certain material is relevant to the prosecution or which line of inquiry 
should be further pursued in the investigation.36 In addition, for the exercise 
of certain coercive powers, the police need authorisation from a judge.37 An 
example is the extension of pre-trial detention, after a suspect has already been 
held in custody for a period of 36 hours.38 

Besides the decision to start a criminal investigation, the police also decide 
whether they want to bring a case before court and thus whether a suspect should 
be formally accused of having committed a criminal offence. If it concerns 
a minor offence, then the police can charge the suspect.39 When it concerns 
a serious criminal offence, it is necessary to first apply to the prosecutor for 
authorisation to charge the suspect.

2.2.2  The prosecutor
The principal prosecuting authority in England and Wales is the CPS. Only 
special criminal offences are prosecuted by agencies, such as the SFO and the 
Health and Safety Executive. The CPS is independent from the police and does 
not function as their representative in court.40 Because of this clear division 
between the investigating and prosecuting authorities, a Crown Prosecutor 
does not have investigative powers and s/he formally has a limited role during 
the criminal investigation.41 However, as explained above, over the years it 
has become practice for the prosecutor to give advice to the police concerning 
matters like possible lines of inquiry and evidential requirements in complicated 
cases.42 The purpose is to assist the police and also to ‘build the most effective 
prosecution case’.43 The police, however, do not have the obligation to follow 

33 S 3.5 Code of Conduct, CPIA 1996.
34 Ibid Ss 4.1 and 5.1.
35 Interview with I Cunningham, former Crown Prosecutor (4 July 2015).
36 S 6.1 Code of Conduct, CPIA 1996 and S 3.2 Code for Crown Prosecutors of January 2003.
37 See also the Draft Investigatory Powers Bill of November 2015.
38 Ss 42-43 PACE 1984.
39 This includes most summary and triable-either-way offences, where a guilty plea is 

anticipated and which will be tried before a magistrates’ court, see J Sprack, A Practical 
Approach to Criminal Procedure (n 8) 39.

40 Ibid 67.
41 S 3.2 Code for Crown Prosecutors of January 2013.
42 E Cape, ‘England and Wales’ in E Cape, Z Namoradze, R Smith and T Spronken (eds), 

Effective Criminal Defence in Europe (Intersentia 2010) 111.
43 S 3.2 Code for Crown Prosecutors of January 2013. Here it must be noted that the prosecutors 

from the SFO do have some investigative powers.



145England & Wales

this advice, because the prosecutor does not have the power to instruct the 
police or any other investigators. S/he therefore also cannot ‘require or forbid’ 
the police to investigate further.44

Although the prosecutor has a limited role during the criminal investigation, 
s/he does have the power to determine whether the police can charge a suspect 
in a case that concerns a serious criminal offence.45 When doing so, the 
prosecutor has to apply the so-called ‘Full Code Test’. This test comprises two 
stages: the evidential stage and the public interest stage.46 In other words, not 
only must there be sufficient evidence, but the prosecution of a case must also 
not be ‘unfair or oppressive’.

Once the criminal investigation has been concluded and proceedings have 
been instituted, the role of the prosecutor in the pre-trial phase changes; the 
phase of the prosecution has commenced and the prosecutor needs to prepare 
the case for trial.47 As discussed below, this stage of the pre-trial phase is 
important for the defence in relation to the preparation of its case. 

First, the prosecutor needs to review the evidence that has been presented 
to him or her by the police in order to determine which material should be 
used at trial.48 Subsequently, the prosecutor has the duty to disclose all the 
materials to the defence.49 This obligation reflects the principle of equality of 
arms; it ensures that the accused person has exact knowledge of the accusations 
against him or her, which allows him or her and his or her defence lawyer to 
prepare an effective case.50 For this reason, the prosecutor can only withhold 
information, if the material is so sensitive that public interest requires that it 
should not be disclosed to the defence.51 However, the defence may request a 

44 E Cape and J Hodgson, ‘The Investigative Stage of the Criminal Process in England and 
Wales’ (n 31) 61.

45 This power was introduced by Ss 28-30 of the Criminal Justice Act 2003 (CJA 2003), which 
amended S 37 PACE 1984 and introduced Ss 37A-37D. The DPP’s Guidance on Charging 
of May 2013, which has been issued under S 37A PACE 1984, explains in which cases the 
prosecutor should decide whether a suspect can be charged with a criminal offence. See 
furthermore S 3.1 Code for Crown Prosecutors of January 2013.

46 Ss 3.3-3.5 and 4.1 Code for Crown Prosecutors of January 2013.
47 The CPS either works with in house lawyers or could appoint an independent barrister, 

interview with I Cunningham, former Crown Prosecutor (4 July 2015).
48 Ibid.
49 Ss 3 and 7A CPIA 1996. See also Rule 15.2 Criminal Procedure Rules 2015. How the 

prosecutor should adhere to this obligation depends on different aspects, such as the 
category of the criminal offence that the defendant has been charged with and whether the 
material will be used at trial or not. For the relevant provisions, see Part I (Ss 1-21A) CPIA 
1996 and Part 15 Criminal Procedure Rules 2015. In addition, under common law duty, 
the prosecutor might need to disclose materials at an earlier stage to, for example, make it 
possible for the defence to prepare for a bail application, as explained in the case of R v DPP 
ex parte Lee [1999] 1 WLR 1950 (EWHC).

50 J Sprack, A Practical Approach to Criminal Procedure (n 8) 142.
51 Rule 15.3 Criminal Procedure Rules 2015.
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judge to determine whether the material is indeed subject to so-called ‘public 
interest immunity’.52 

It is possible that at this stage new leads in the case turn up and further 
investigations are deemed necessary. The prosecutor may then, for example, 
instruct experts to conduct an investigation and provide a report.53 The 
prosecutor him- or herself may in principle not speak to factual witnesses about 
their evidence before trial; s/he may have dealings with expert witnesses, for 
example for the purpose of instructing them, or for clarification of their report 
and its contents. In some specific cases the prosecutor may organise a ‘Pre-Trial 
Witness Interview’ of a prosecution witness if there are some concerns about 
the witness and the account of events that s/he gave in his or her statement.54 
There are strict rules which the prosecutor must follow when conducting a Pre-
Trial Witness Interview.

2.2.3  The judiciary
As explained above, a judge does not conduct any investigation in the English 
and Welsh criminal procedure. The judiciary has only a limited role in the 
pre-trial phase and fulfils two tasks. First of all, a judge can be involved in 
the criminal investigation when the police needs authorisation to carry out 
certain coercive measures. This could, for example, be a warrant to enter a 
house with the purpose of conducting a search.55 Which judge should give 
authorisation depends on the measure, but in general an application should be 
made to a justice of the peace.56 Apart from these decisions, there is no judicial 
supervision over the criminal investigation. As a consequence, the gathered 
information and materials – the ‘fruits of those investigations’ – cannot become 
evidence until they have been admitted at trial.57

Secondly, once proceedings have been instituted, the court where the case 
will be tried has the responsibility to actively manage the case. It will schedule a 

52 The case R v Ward [1993] 1 WLR 619 (CA).
53 Interview with RO Egbuna, former barrister, Circuit Judge at the Midland Circuit Court 

since 27 November 2015 (22 October 2015).
54 Interview with M Kennedy, former Chief Operating Officer and Chief Crown Prosecutor at 

the CPS, former President of Eurojust from 2002 until 2007 (1 March 2016).
55 S 8 PACE 1984.
56 In England and Wales there are different criminal courts with various types of judges. 

Regarding courts of first instance, the magistrates’ court is for the prosecution of summary 
offences – summary trials – and the judges can be lay magistrates (justices of the peace) 
or a district judge. The Crown Court is for the prosecution of indictable offences – trials 
on indictment – and the judge can be a Recorder, a Circuit Judge or a High Court judge. 
Indictable offences are also tried before a jury in case of a not guilty plea. In case it concerns 
a ‘triable-either-way’ offence, it has to be decided whether the case will be tried before a 
magistrates’ court or a Crown Court. 

57 A Cassese, L Baig, M Fan, P Gaeta, C Gosnell and A Whiting, Cassese’s International 
Criminal Law (Oxford University Press 2008) 332.
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plea and case management hearing before trial begins.58 The purpose of judicial 
case management is to guarantee that a case will be dealt with fairly and also in 
an efficient and expeditious manner.59 It also aims to ensure that the evidence is 
presented ‘in the shortest and clearest way’ and to monitor the progress of the 
case.60 For every case, the court will nominate a person who will be responsible 
for the case management, such as a judge or a justice’s legal adviser.61 

2.3  The position of the defence in the pre-trial phase

Generally speaking, the position of the defence in the pre-trial phase of the 
English and Welsh criminal procedure is in some aspects similar to the position 
of the (public) prosecution. During the criminal investigation, which is the 
responsibility of the police, both parties have formally a limited role. It is when 
court proceedings have been instituted, that the prosecution and the defence as 
the parties in these proceedings are considered to start preparing their cases. 
For this reason, the right to defence is traditionally understood in the English 
and Welsh common law as a right that applies from the moment that a suspect 
has been formally charged and becomes an accused person.62 

In practice, it is not necessary for the suspect and his or her defence lawyer 
to wait until the charge before they may start preparing a case. Nowadays, 
statutory law gives a suspect – and his or her defence lawyer – specific rights 
during the criminal investigation which can facilitate the (early) preparation 
of a case.63 However, the manner in which the defence can develop a strategy 
and prepare its case during the criminal investigation is still quite limited 
in comparison to the second stage of the pre-trial phase, when the criminal 
proceedings have been instituted and the suspect has been charged. English 
and Welsh law does not have a stage when a person is officially designated a 

58 J Sprack, A Practical Approach to Criminal Procedure (n 8) 259. 
59 Rules 3.2 (1) and 1.1 Criminal Procedure Rules 2015.
60 Ibid Rule 3.2 (2) (d) and (e).
61 Ibid Rule 3.5 (2) (a).
62 E Cape, ‘England and Wales’ (n 42) 122.
63 It is because of human rights treaties, such as the ECHR, that the position of the defence 

during the criminal investigation has been strengthened. The ECHR has been of high 
significance since the 1970s, when various cases were brought before the ECtHR. Initially it 
was not possible for a UK citizen to claim before a UK court that a fundamental right of the 
ECHR had been violated. This changed when the Human Rights Act (HRA) was adopted in 
1998. This law gave a statutory basis to the rights and freedoms of the ECHR in the UK legal 
order. Consequently, it became possible to claim a violation of, for example, the right to a 
fair trial in Article 6 ECHR before an UK court. Also other agreements have been adopted 
to further implement the ECHR in the UK legal order, such as the National Agreement on 
Arrangement for the Use of Interpreters, Translators and Language Service Professionals in 
Investigations and Proceedings within the Criminal Justice System (National Agreement on 
Interpreters, Translators and Language Professionals) 3.
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suspect in a criminal investigation.64 It, nevertheless, is clear that the police can 
carry out measures directed against a ‘person of interest’, who in the long run 
could be seen as the suspect in the investigation. The rights given to a ‘person 
of interest’ during the criminal investigation are as follows. 

To begin with, a person who has been arrested and is held in custody has the 
right to have someone, like a friend or a relative, informed of his or her arrest.65 
S/he also has the right to consult a defence lawyer66 privately at any time.67 If s/he is 
without sufficient financial means, then s/he can receive free legal advice from 
either a solicitor who has a contract with the Legal Aid Agency (LAA) or from 
a Public Defender.68 Furthermore, when a person who is being interviewed by 
the investigating authorities does not speak or understand English, s/he has 
the right to be assisted by an interpreter. In addition, s/he has the right to have 
essential documents translated.69

At this stage the defence – and especially the defence lawyer – can start 
preparing a case by compiling a file of the information already available to 
them. This information could come from the suspect him- or herself, but also 
from the police during, for example, interrogations. In principle, the defence 
lawyer can be present during police interrogations and s/he may also attend 
other investigative acts, such as the procedure of video identification.70 In 
addition, it could also happen that the police disclose some information about 
the investigation on request of the defence. This, however, depends on the nature 
of the case and also on the willingness of the police officers to cooperate.71 
After all, the police are not obliged to give any information about the results 
of the criminal investigation, because the right to disclosure only applies after 
criminal proceedings have been instituted.

64 T Howse, ‘England’ in K Ligeti (ed), Toward a Prosecutor for the European Union, vol 1 
(Hart Publishing 2013) 137-138.

65 S 56 PACE 1984.
66 In England and Wales a defence lawyer can be either a solicitor or a barrister. Traditionally, 

solicitors assist a suspect in the pre-trial phase of the criminal procedure by, for example, 
giving legal advice at the police station. They can subsequently represent the defendant in a 
magistrates’ court or, in other words, when it concerns a minor criminal offence. Barristers 
traditionally represent defendants in the Crown Courts and above. Nowadays also solicitors 
obtain more and more the right of audience in the Crown Courts. In addition, since 2004 it 
is possible for a suspect to approach a barrister directly without being assisted by a solicitor 
first, which is referred to as ‘direct access’. For this reason, it depends on the case and the 
wishes of the suspect which kind of defence lawyer will be involved in the defence of a 
person in the English and Welsh criminal procedure.

67 S 58 (1) PACE 1984 and S 6 (1) Code C 2014, PACE 1984.
68 S 13 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012. See also E Cape, 

‘England and Wales’ (n 42) 124.
69 Ss 13.1 and 13.2 Code C 2014, PACE 1984.
70 Annex A, Code D 2011, PACE 1984, para 9.
71 E Cape and J Hodgson, ‘The Investigative Stage of the Criminal Process in England and 

Wales’ (n 31) 73.
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On the basis of the information available, the defence lawyer could start 
conducting investigations, such as finding potential witnesses, investigating 
certain facts, and instructing experts. Doobay explains that a barrister, who 
might have to call a factual witness at trial, may not be involved in the 
process of speaking to potential factual witnesses; conversely, the barrister is 
likely to be involved in the instruction of an expert witness.72 Therefore, it 
is ordinarily the task of the solicitor to find potential witnesses and to speak 
to them. The right of the defence to conduct investigations is laid down in 
English and Welsh common law.73 The defence does not need permission from 
an authority to conduct investigations and in principle it can carry out any kind 
of investigation.74 There are, however, some limitations to this right.

First of all, the defence does not have the power to apply coercive measures. 
This means that the defence, for example, cannot oblige a witness to give 
information during the pre-trial phase, nor can it enter at any time a private 
property without the permission of the residents or the owners. Furthermore, 
some inquiries are not possible yet because the criminal investigation is still 
ongoing. The police, for example, are not obliged to give the defence access 
to the crime scene, which could make a site view of that location impossible 
at this stage of the criminal procedure. The defence therefore will have to wait 
until the criminal investigation has been concluded.

In addition, the financial aspect of conducting investigations could be 
problematic. If a defendant has sufficient financial means, then s/he can cover the 
additional costs of his or her lawyer in conducting investigations. However, if a 
person is legally-aided, additional defence work like conducting investigations 
might not be covered by the fixed fee schemes.75 It is possible for the defence to 
claim additional costs by making an application to the LAA, but it is not always 
certain that these will be compensated. Doobay explains that the fixed fee is not 
an incentive for lawyers to do additional work.76

Although the defence is not obliged to share information with the police, 
it is possible that in some cases this could be beneficial to the defence’s case. 
After all, the defence might be able to demonstrate that the requirements of 
the Full Code Test cannot be fulfilled, because there is not enough evidence or 
because public interest requires that no proceedings will be instituted. This is 
possible when the suspect is, for example, terminally ill.77

Sharing information with the police remains, nevertheless, a delicate matter. 
Especially when the defence wants to ask the police for assistance in securing 
evidence, but it is not entirely certain whether the evidence will actually be 

72 Interview with A Doobay, partner at law firm Joseph Hage Aaronson (2 March 2016).
73 E Cape, ‘England and Wales’ (n 42) 144.
74 T Howse, ‘England’ (n 64) 174-175.
75 E Cape, ‘England and Wales’ (n 42) 144.
76 Interview with A Doobay, partner at law firm Joseph Hage Aaronson (2 March 2016).
77 Ibid.
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exculpatory in nature. Doobay explains that in this case it might be advisable for 
the solicitor to consult with a barrister first to decide on a strategy as to whether 
the information could be best shared during the pre-trial phase or later at trial.78 
Egbuna, furthermore, points out that he would only disclose information with 
the permission of his client.79 He gives the example of a case in which a person 
is suspected of having committed a theft, but this person claims that the object 
has never been stolen and that it is still at the alleged victim’s or his relatives’ 
house. Then it could be important for the police to verify whether this is indeed 
correct. However, the defence does not have the power to request the police to 
carry out an investigation and the police may decide not to follow up on the 
information shared by the police. Nevertheless, the police do have the duty to 
pursue all ‘reasonable lines of enquiry’80 and they therefore should consider the 
information given by the defence.81 

Once the criminal investigation has been concluded and proceedings have 
been instituted, the defence has the right to disclosure or, in other words, 
the right of access to information.82 If the prosecutor does not adhere to this 
obligation or the defence has reason to believe that not all material has been 
disclosed, it can make an application to the court.83

With access to the results of the police investigations, the defence could 
have a better understanding of how to prepare its case for trial and whether 
further investigations are necessary; especially the unused material could be 
interesting for this purpose.84 The defence is informed of, for example, the 
names of the witnesses who have been questioned by the police and also who 
will testify for the prosecution at trial. The defence now also understands 
which materials have been uncovered at the crime scene and what could need 
a counter-expertise. In addition, at this stage of the criminal procedure the 
defence may also have access to the crime scene. Egbuna explains that the 
defence could instruct experts to inspect the crime scene.85 It is possible that the 
defence lawyer and/ or expert will be accompanied by police officers.

Although the defence has a better position at this stage of the pre-trial phase, 
the ability to conduct investigations can still be limited for various reasons. 
First of all, the defence has the power to apply coercive measures only in two 
cases: it can apply to a judge to issue either a summons to secure the presence 
of a witness at trial, or a production order, requiring a person – a witness – to 

78 Ibid.
79 Interview with RO Egbuna, former barrister, Circuit Judge at the Midland Circuit Court 

since 27 November 2015 (22 October 2015). 
80 S 3.5 Code of Conduct, CPIA 1996.
81 E Cape, ‘England and Wales’ (n 42) 144.
82 Ss 3 and 7A CPIA 1996.
83 Ibid S 8. See also Rule 15.5 Criminal Procedure Rules 2015.
84 R Ede and A Edwards, Criminal Defence (The Law Society Publishing 2000) 114.
85 Interview with RO Egbuna, former barrister, Circuit Judge at the Midland Circuit Court 

since 27 November 2015 (22 October 2015).
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bring certain documents or objects to court. The defence cannot, for example, 
obtain a warrant for a telephone tap or a search.86 The production order could 
instead be used as an alternative.

In addition, the financial aspect of conducting investigations could still 
be problematic. It is for this reason that in practice, if financial resources are 
limited, most defence lawyers tend to rely on the information and materials 
disclosed by the prosecutor to build a case. This means that those cases the 
defence’s strategy is to challenge the evidence presented by the prosecution. 
As a result, not many extensive defence investigations are conducted with 
the purpose of adducing new evidence.87 Instead, as explained by Doobay, 
the defence could argue at trial that the prosecution should have investigated 
certain unused material.88 The judge could subsequently order the prosecutor 
to carry out the necessary inquiries, which means that the defence will not be 
responsible for the costs.

Finally, the duty of disclosure does not only exist for the prosecutor. The 
defence must also give a so-called defence statement to both the prosecutor and 
the court before trial commences.89 In this written statement the defence needs 
to explain among other things the particular defences on which it will rely.90 
Furthermore, the defence must also notify the prosecutor and the court of the 
witnesses it intends to call at trial.91 It is possible for the defence to provide 
additional information at a later stage.92 

Although the defence has been given the duty of disclosure to ensure that 
the prosecutor is not placed in a disadvantaged position, it could also be of 
benefit to the defence. If, for example, the defence has evidence that has not 
been followed up by the police, the defence can share this information in 
the defence statement.93 The prosecutor is required to verify the information 
shared by the defence and could subsequently decide on the basis of this new 
information that the case should not be prosecuted. 

2.4  The principle of equality of arms

The fundamental rights enshrined in the ECHR have been incorporated in the 
legal order of the UK, and thus the English and Welsh jurisdiction, through the 

86 In accordance with S 8 PACE 1984, a search warrant can only be obtained by a police 
officer. This investigative measure is in practice most likely to be used to build a case 
against the suspect. 

87 R Lööf, ‘Obtaining, adducing and contesting evidence from abroad: a defence perspective 
on cross-border evidence’ (2011) 1 Criminal Law Review 41.

88 Interview with A Doobay, partner at law firm Joseph Hage Aaronson (2 March 2016).
89 Rule 15.4 Criminal Procedure Rules 2015.
90 S 6A (1) CPIA 1996.
91 S 34 CJA 2003; S 6C CPIA 1996.
92 It is, for example, possible to give an ‘updated defence statement’ in accordance with S 6B 

CPIA 1996.
93 Interview with A Doobay, partner at law firm Joseph Hage Aaronson (2 March 2016).
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Human Rights Act. Although the principle of equality of arms had already been 
recognised in common law, England and Wales are also bound to respect the 
definition as given by the ECtHR to this principle.94 

 The analysis of the English and Welsh criminal procedure has shown that 
the concept of equality of arms in this predominantly adversarial system is 
understood as that both the prosecution and the defence should be able to 
present their cases at trial by adducing their own evidence and by challenging 
the arguments of the opponent.95 As explained by Spencer, ‘if the parties 
are the actors in the process, and the truth is supposed to emerge from their 
statements, then they must be to some extent put in an equal position, otherwise 
it would become an empty theoretical phrase’ and no procedural fairness can be 
achieved.96 For this reason the principle of orality applies and witnesses must 
be cross-examined.

In order to be able to prepare a case for trial, both the defence and the 
prosecution have the duty to disclose information about their cases to each 
other. Furthermore, the defence is also given the opportunity to conduct 
investigations autonomously. However, unlike the police, the defence cannot 
carry out coercive measures.97 It can only apply to a judge to issue a summons 
for a witness to appear in court and to testify or to produce documents or other 
materials. Otherwise, the defence can carry out any kind of investigation. 
In this regard, the police have many more privileged powers to conduct an 
investigation than the defence. This restriction could be compensated by the 
fact that the defence is given access to the results of the police investigation 
and that it can complain at trial that the police should have followed up on a 
specific line of inquiry. After all, the police have the duty to investigate every 
relevant line of inquiry. Furthermore, in practice, the police might be willing 
to carry out a defence’s request for a specific investigation. This, however, is 
done on an informal basis.

To summarise, the manner in which the English and Welsh criminal proce-
dure has been organised demonstrates that the concept of equality of arms is 
interpreted so that the defence should be able to adopt a reactive and an active 
approach in presenting its case. There is more equality between the defence 
and its adversaries once proceedings have been instituted, as the police have 
more powers to conduct investigations. In addition, to what extent the defence 

94 S 1 (1) (a) HRA 1998.
95 M Wasek-Wiaderek, The principle of “equality of arms” in criminal procedure under 

Article 6 of the European Convention on Human Rights and its functions in criminal justice 
of selected European countries: A comparative view (Leuven University Press 2000) 45.

96 J Spencer, ‘Criminal Procedure in England – A Summary of its Merits and Defects – The 
Outlines of the System’ in M Delmas-Marty (ed), The Criminal Process and Human Rights 
(Martinus Nijhoff Publishers 1995) 72. 

97 M Wasek-Wiaderek, The principle of ‘equality of arms’ in criminal procedure under Article 
6 of the European Convention on Human Rights and its functions in criminal justice of 
selected European countries (n 95) 44.
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can adopt an active approach depends on practical matters, such as financial 
resources. If the suspect does not have sufficient financial means to prepare a 
case, then in practice the defence is more likely to adopt a reactive approach to 
presenting its case by commenting on the results of the police investigation.98

3   Cross-border evidence gathering in the English and Welsh criminal 
procedure

3.1  The applicable legislation

England and Wales have been concluding treaties on international cooperation 
in criminal matters with other (European) States for many centuries.99 The first 
agreements were mainly extradition treaties.100 This changed in the 19th century, 
when technological innovation, such as new means of transportation and 
communication, facilitated not only the movement of criminals, but also created 
possibilities for international cooperation. Initially, international cooperation in 
evidence gathering was only provided to other States in relation to matters of 
civil law. Important was the Foreign Tribunals Evidence Act of 1856, which 
regulated the gathering of evidence for civil cases pending in other States, such 
as the examination of witnesses and the production of documents.101 When 
the Extradition Act of 1870 was adopted, it also became possible to apply the 
Foreign Tribunals Evidence Act to criminal matters.102 Unlike a request for 
extradition, a request for gathering evidence in principle does not require a 
treaty basis. The English and Welsh authorities are able to carry out requests for 
mutual legal assistance on the basis of domestic legislation.

The English and Welsh legislation on international cooperation developed 
substantially in the years to follow because of the adoption of treaties. In order 
to adhere to new international obligations, it was sometimes necessary to adjust 
the domestic legislation. 

Of great influence were the first multilateral treaties on international 
cooperation in criminal matters of the Council of Europe. These treaties 
were adopted by the UK, which comprises the jurisdiction of England and 
Wales, but also Scotland, and Northern Ireland. The UK was relatively slow 

98 See para 2.2.2 of Chapter 2.
99 Some international agreements have been adopted by Great Britain, which comprises 

England, Wales and Scotland, or by the United Kingdom, which includes Great Britain and 
Northern Ireland.

100 The first agreement which has been found concerns the extradition of fugitive offenders and 
was reached between King Henry II of England and King William of Scotland in 1174. Other 
similar agreements were made between, for example, King Edward I of England and King 
Philip of France in 1303, see C Nicholls, A Doobay, JB Knowles, C Montgomery and M 
Summers, The Law of Extradition and Mutual Assistance (Oxford University Press 2013) 4.

101 C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, The Law of Extradition 
and Mutual Assistance (n 100) 332.

102 S 24 Extradition Act of 1870. Exceptions were cases of a political character.
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in ratifying these treaties. With regard to mutual legal assistance, the MLA 
Convention of 1959 entered into force on 27 November 1991, together with 
the first Additional Protocol of 1978.103 An explanation for the slow ratification 
is that the MLA Convention of 1959 was not compatible with the criminal 
procedure in the jurisdictions of the UK. The Convention is mainly designed 
to operate among States with an inquisitorial system in which, for example, 
judicial authorities also conduct investigations. The UK therefore had to adopt 
legislation to overcome these differences, before it was able to ratify the MLA 
Convention of 1959 and to adhere to its obligations.104 The Second Additional 
Protocol of 2001 entered into force on 1 October 2010.

With regard to the EU, the UK has always had a particular relationship 
with this European organisation. For example, unlike many other EU Member 
States, the UK decided to not open its borders for the Schengen States and to 
opt out from the Schengen Zone.105 However, it did decide to take part in some 
measures of the Schengen Acquis concerning police and judicial cooperation.106 
Examples are the measures which supplement the MLA Convention of 1959 
and the use of the Schengen Information System (SIS).107 In addition, the 
UK also does not fully participate in the creation of the EU’s AFSJ.108 It has 
negotiated the option to decide whether it wants to opt-out or in of legislation 
on a case-by-case basis. With the adoption of the Treaty of Lisbon, the UK was 
also given the possibility to opt-out of all EU legislation on criminal justice 
which was adopted before the entry into force of the Treaty of Lisbon; the 
so-called ‘ex-third pillar measures’.109 The UK has indeed opted-out of the ex-
third pillar measures, but also decided to opt back into 35 of them.110 Examples 

103 Also the European Convention on Extradition of 1957 entered into force on 14 May 1991.
104 Part 1 Criminal Justice (International Co-operation) Act of 1990 (CJICA 1990) entered into 

force in 1991; C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, The 
Law of Extradition and Mutual Assistance (n 100) 316-317.

105 Protocol (no 4) on the position of the United Kingdom and Ireland to the Treaty of 
Amsterdam [1997] OJ 340/145.

106 Council Decision 2000/365/EC of 29 May 2000 concerning the request of the United 
Kingdom of Great Britain and Northern Ireland to take part in some of the provisions of the 
Schengen acquis [2000] OJ L 131; Council Decision 2004/926/EC of 22 December 2004 
on the putting into effect of parts of the Schengen acquis by the United Kingdom of Great 
Britain and Northern Ireland [2014] OJ C 430/02.

107 Artt 48-53 CISA; Council Decision 2007/533/JHA of 12 June 2007 on the establishment, 
operation and use of the second generation Schengen Information System (SIS II) [2007] OJ 
L 205/63; Commission Decision 2007/171/EC of 16 March 2007 laying down the network 
requirements for the Schengen Information System II [2007] OJ L 79/29.

108 Protocol (no 21) on the position of the United Kingdom and Ireland in respect of the Area 
of Freedom, Security and Justice to the Treaty of Lisbon [2016] OJ C 202/01.

109 Art 10 (4) Protocol (no 36) on transitional provisions to the Treaty of Lisbon [2012] OJ C 
326/322.

110 Council Decision 2014/857/EU of 1 December 2014 concerning the notification of the 
United Kingdom of Great Britain and Northern Ireland of its wish to take part in some of 
the provisions of the Schengen Acquis which are contained in acts of the Union in the field 
of police cooperation and judicial cooperation in criminal matters and amending Decisions 
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are Schengen measures like SIS, but also the EAW and the membership of 
Europol and Eurojust.111 Finally, after the so-called ‘Brexit referendum’ in June 
2016, the UK will be leaving the EU. This brings uncertainty for the future of 
the UK on many different levels, including its cooperation with other European 
States in criminal matters. So far, the UK government has stated: 

‘As we exit, we will therefore look to negotiate the best deal we can with the 
EU to cooperate in the fight against crime and terrorism. We will seek a strong 
and close future relationship with the EU, with a focus on operational and 
practical cross-border cooperation. We will seek a relationship that is capable 
of responding to the changing threats we face together. Public safety in the UK 
and the rest of Europe will be at the heart of this aspect of our negotiation.’112 

As at the moment nothing specific has been decided, the discussion will focus 
on the UK situation as it currently stands. 

In relation to cross-border evidence gathering, the UK has opted back into all 
the ex-third pillar measures dealing with this form of international cooperation. 
First of all, the UK decided to remain a party to the MLA Convention of 2000, 
which entered into force on 22 December 2005. Also the additional Protocol of 
2001 currently still applies in the UK. As to the mutual recognition measures, 
only the EFO and the directive on confiscation orders have been implemented 
in English and Welsh law.113 The UK had the intention of also implementing the 
EEW, but this has been suspended as the UK opted-in on the EIO.

There is different domestic legislation which currently implements the 
European legislation on cross-border evidence gathering into the English and 
Welsh legal order. The most important law is the Crime (International Co-
operation) Act of 2003 (CICA 2003), which came into force on 26 of April 
2004.114

2000/365/EC and 2004/926/EC [2014] OJ L 345; Commission Decision 2014/858/EU of 1 
December 2014 on the notification by the United Kingdom of Great Britain and Northern 
Ireland of its wish to participate in acts of the Union in the field of police cooperation and 
judicial cooperation in criminal matters adopted before the entry into force of the Treaty of 
Lisbon and which are not part of the Schengen Acquis [2014] OJ L 345.

111 List of Union acts adopted before the entry into force of the Lisbon Treaty in the field of 
police cooperation and judicial cooperation in criminal matters which have been amended 
by an act applicable to the United Kingdom adopted after the entry into force of the Lisbon 
Treaty and which therefore remain applicable to the United Kingdom as amended or 
replaced [2014] OJ C 430/04.

112 Department for Exiting the European Union, ‘The United Kingdom’s exit from, and new 
partnership with, the European Union’ of February 2017, 62.

113 Applicable law is the Proceeds of Crime Act 2002; Part 2, Schedules 1 and 2, Criminal 
Justice and Data Protection (Protocol no 36) Regulations 2014, which came into force on 3 
December 2014; Ss 10-12 and 20-25 CICA 2003.

114 CICA 2003 applies to the entire UK.
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3.2  The national organisation 

Each jurisdiction within the UK has a territorial authority, which carries the 
main responsibility of the execution of international cooperation for that 
specific jurisdiction. The territorial authority of England and Wales – and also 
Northern Ireland – is the Secretary of State for the Home Department (Home 
Secretary). In practice his or her powers are exercised by the United Kingdom 
Central Authority (UKCA), which is part of the International Criminality Unit 
of the Home Office.115 The tasks of the UKCA with regard to mutual legal 
assistance are as follows.

First of all, the UKCA serves as the main contact point for incoming requests 
for international cooperation, save for requests concerning tax offences which go 
the Her Majesty’s Revenue and Customs (HMRC).116 It registers the requests in 
its system,117 after which it checks whether the incoming requests are complete 
and whether they are in conformity with both UK law and international 
obligations.118 If the request has been acceded to, the UKCA subsequently decides 
to which authority the request shall be allocated for execution.119 This could be 
the police or NCA, but also other agencies with law enforcement functions such 
as the SFO when a request concerns a case of ‘serious and complex fraud’.120 
Decisions on allocation depend on a number of factors including geography 
(where a witness is based, for example) and functional responsibility. Kennah 
explains that in practice there can be a ‘backwards and forwards dialogue’ 
between the UKCA and law enforcement authorities as to whom would be in 
the best position to carry out the request.121 The UKCA ensures the execution of 
the request and that priority is given to urgent cases.122

The majority of the foreign requests can be sent to the UKCA. However, 
a request relating to tax or fiscal customs matters should be sent to HMRC. In 
addition, requests for freezing and confiscating property in England and Wales 
should be sent directly to the  Proceeds of Crime Team of the Central Office of 
the CPS in London. 

115 V Ailes, ‘Mutual Legal Assistance and Other European Council Framework Decisions’ in 
JRWD Jones and R Davidson (eds), Extradition and Mutual Legal Assistance Handbook 
(Oxford University Press 2013) 151.

116 Requests for Mutual Legal Assistance in Criminal Matters: Guidelines for Authorities 
outside of the United Kingdom, Home Office 2015 (Guidelines Home Office 2005) 4.

117 Other authorities do not have access to this internal information system.
118 C Murray and L Harris, Mutual Assistance in Criminal Matters (Sweet & Maxwell 2000) 

17.
119 See, for example, Ss 1 (3) and 15 (1) CICA 2003.
120 C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, The Law of Extradition 

and Mutual Assistance (n 100) 364. Other examples of agencies are the Financial Conduct 
Authority and Maritime and Coastguard Agency.

121 Interview with F Kennah, National Member for the UK at Eurojust, former head of UKCA 
from 2007 until 2011 (8 October 2015).

122 Guidelines Home Office 2015 (n 117) 4.



157England & Wales

Secondly, the UKCA can also be responsible for sending letters of request 
to a foreign State, but only when this State is not a member of the EU.123 All 
the letters of request for an EU authority can be sent directly by the requesting 
prosecuting or judicial authority.124 A case in which direct transmission of a 
request by the requesting authorities is not possible is, for example, when a 
request is made for the transfer of a prisoner to assist in an investigation.125 
In that case the requesting authority will need to send his or her letter of 
request via the UKCA. The UKCA will then check, before sending the request, 
whether it is complete and in conformity with both UK law and international 
obligations.126

3.3  The position of the authorities 

In the English and Welsh criminal procedure only authorities can issue a letter 
of request for mutual legal assistance. Also only requests coming directly from 
foreign authorities can be carried out.127 This is in accordance with the European 
treaties and legislation on international cooperation, which do not give a legal 
basis for individuals to request cooperation from authorities directly.128 

Not every authority in England and Wales, however, can issue a letter of 
request. As required by European legislation, this has to be either a judicial 
or a designated prosecuting authority.129 A judicial authority can be any judge 
or justice of the peace. They, however, can only send a letter of request on 
the basis of the application of another person.130 This is because, as discussed 
above, the judiciary does not conduct investigations in the English and Welsh 
criminal procedure. Which prosecuting authorities have the power to send a 
letter of request is decided by the Home Secretary and includes, for example, 
all Crown Prosecutors.131 Prosecuting authorities, which do not have the power 
to request for international cooperation, need to make an application to a 
judicial authority.132

123 Ibid.
124 Following Rule 49.3 Criminal Procedure Rules 2015, if a letter of request is sent by a justice 

of the peace or a judge of the Crown Court on the basis of S 7 CICA 2003, a copy of the 
request will be sent to the UKCA after the request has been made.

125 S 5 of the CJICA 1990.
126 C Murray and L Harris, Mutual Assistance in Criminal Matters (n 119) 17.
127 S 13 (2) and (3) CICA 2003.
128 See paras 2.1-2.3 of Chapter 3.
129 S 7 (1) and (5) CICA 2003.
130 Ibid S 7 (1).
131 Ibid S 7 (5). The Designation of Prosecuting Authorities Orders SI.1034 of 2004 and SI.1130 

of 2005. The designated prosecuting authorities are the Director of Public Prosecutions and 
prosecutors of the CPS and the Director and any designated member of the SFO. Other 
authorities are, for example, the Secretary of State for Health, the Environment Agency and 
the Bank of England.

132 S 7 (1) and (3) (a) CICA 2003.
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The police cannot request foreign authorities directly to carry out an investi-
gation.133 Instead, they should ask a designated prosecuting authority to send a 
letter of request. Most of the time, the police will ask the CPS for assistance. 
This prosecuting authority requires that a Crown Prosecutor will be fully 
informed about the criminal investigation, before s/he will make a decision 
about sending a letter of request. The reason is that, although the initiative 
comes from another person, it is still the prosecutor’s decision to send a letter 
of request, which makes him or her the responsible authority. For this reason, 
the CPS asks the police to submit a written report containing information, such 
as a summary of the case, the offences under investigation, full details of the 
subject(s) of the investigation, and which assistance is sought from the foreign 
authorities.134 The CPS in return will give advice regarding matters such as how 
evidence could best be obtained and it will provide assistance by sending the 
request abroad and monitoring the request’s progress.135 As a consequence, the 
(Crown) prosecutor has a stronger position in the criminal investigation when 
evidence needs to be obtained abroad than in domestic cases.

Regarding incoming letters of requests, as discussed above, if the UKCA 
accedes to an incoming request for mutual legal assistance, the UKCA is 
empowered to order execution of that request by law enforcement or other 
agency with the required investigative powers. This could be, for example, the 
police or the NCA.136 Also judicial authorities can be involved, in cases where 
it is necessary for a judicial authority to receive evidence in court. An example 
is when a witness statement needs to be obtained, or when a judicial authority 
needs to issue a warrant for a search to be carried out.

3.4  The position of the defence 

3.4.1  Evidence gathering through international cooperation
Because international cooperation is regarded to be a matter between 
authorities, the defence in the English and Welsh criminal procedure cannot 
ask foreign authorities directly for assistance in obtaining evidence. Similarly, 
it is not possible for the English or Welsh authorities to carry out a request from 
a defence lawyer and his or her client in a foreign jurisdiction if the request 
has not been sent via the competent foreign authorities. The defence, however, 
can challenge a decision which affects the defendant personally, such as the 
execution of an EAW.137 In addition, the defence could also be invited by the 

133 It is possible for the police to have direct contact with foreign law enforcement authorities 
in case of exchange of information etc.

134 ‘International Enquiries’, under ‘Roles and responsibilities: investigators’ <www.cps.gov.
uk/legal/l_to_obtaining_evidence_and_information_from_abroad/>, accessed 23 July 2015.

135 Ibid.
136 Guidelines Home Office 2015 (n 117).
137 Regarding the EAW, see Ss 9-25 Extradition Act 2003 and Rules 50.13 and 50.15 Criminal 

Procedure Rules 2015 on the extradition hearing. Moreover, S 26 Extradition Act 2003 
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authorities to participate in the execution of a request, such as the examination 
of a witness.

As explained further below, the defence will usually try to conduct 
independent investigations to obtain evidence abroad, similar to when evidence 
needs to be obtained in England or Wales. If this is not possible and the defence 
needs to request a foreign authority to assist in carrying out an investigation, 
then it requires the approval and the assistance of domestic authorities which do 
have access to the simplified procedures of cross-border evidence gathering. For 
this reason, the defence has the formal power to request a domestic authority to 
trigger the international cooperation mechanism and to issue a letter of request. 
This is contrary to national criminal cases, where the defence cannot formally 
request the police to conduct an investigation.

The law only sets forth that the defence may apply to a judicial authority 
to send a letter of request.138 The application can be made to the court where 
the trial will take place.139 In practice it could happen that the defence lawyer 
will draft the letter of request on behalf of the judicial authority and submit this 
letter for approval.140 However, the ability of the defence to apply to a judge 
is limited, because it is only possible after proceedings have been instituted 
by the prosecutor and the defendant has been formally charged.141 This can 
be explained by the traditional understanding of the position of the defence in 
the pre-trial phase of the English and Welsh criminal procedure: only once the 
decision to prosecute has been made and it thus has become certain that the 
defence as a party of the trial proceedings will need to prepare a case for trial, 
it is formally given the opportunity to do so. The defence therefore cannot ask 
a judicial authority to send a letter of request while the criminal investigation 
is still ongoing. 

This procedure could be a disadvantage to the defence; especially when 
the criminal investigation takes a long time and there is a risk that important 
evidence might become unavailable. In that case, the defence may request the 
assistance of the CPS on an informal basis. The CPS explains that by sending 
defence requests during the criminal investigation it might be able to prevent 
the proceedings being delayed after the charge, which could happen if the 
defence needs to wait for the results of an investigation abroad.142 In addition, 
it could also prevent the defence from arguing that important evidence has been 

gives the right to appeal against an extradition order.
138 According to S 7 (4) (a) CICA 2003, a judicial authority can be understood as ‘any judge or 

justice of the peace’.
139 Ibid S 7 (1) and (3) (c); C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, 

The Law of Extradition and Mutual Assistance (n 100) 342.
140 Interview with F Kennah, National Member for the UK at Eurojust, former head of UKCA 

from 2007 until 2011 (8 October 2015).
141 S 7 (3) (c) CICA 2003.
142 ‘A request on behalf of the defence’, <www.cps.gov.uk/legal/l_to_obtaining_evidence_and_

information_from_abroad/>, accessed 23 July 2015.



160 Chapter 5

lost and that the trial therefore is unfair. In this way assisting the defence also 
benefits the case of the CPS and the proceedings as a whole.

Although the informal cooperation with the CPS will allow the defence 
to make a request for mutual legal assistance at the stage of the criminal 
investigation, this is only useful if the CPS can be made aware of the evidence 
that the defence is seeking to obtain. If, for example, the defence is not certain 
whether the results of the investigation will be exculpatory in nature, it could 
be better to either first conduct an informal investigation independently or, if 
this is not possible, to apply at a later stage of the criminal procedure to a 
judicial authority to request for mutual legal assistance. The judicial authority 
is not obliged to disclose to the prosecuting authority that the defence has the 
intention to obtain evidence abroad.

Once the defence has applied to a competent domestic authority, this 
authority will have to decide whether s/he agrees with the request to send a 
letter of request. The law does not specify a time frame in which the authority 
needs to make the decision, nor does it give a legal remedy if the authority 
refuses to send a letter of request. 

If the request has been made to a Crown Prosecutor, then s/he needs to 
be satisfied that the evidence requested by the defence is vital to the case in 
order for him or her to assist the defence in requesting assistance from foreign 
authorities.143 As to an application to a judicial authority, case-law indicates 
that a judicial authority should in principle accede to such a defence request.144 
The judge, however, has the discretion to deny the request if there are good 
reasons to do so. The case-law does not specify what could be understood as 
‘good reasons’ in these circumstances, for which reason it must be assumed 
that the judge must decide on a case-by-case basis. In this regard, Lööf explains 
that according to him ‘it seems obvious that courts will require the defence to 
specify the category of evidence they are looking for as well as the way(s) in 
which such evidence would be significant to the defence case’.145 He further 
states that if the justification for the request is that ‘there could be important 
evidence abroad’ that application for a letter of request will not be successful. 

Lööf bases this statement on the case of Athwal.146 In this case the two 
defendants were standing trial in England for committing a murder in India 
and it had been suggested by the defence that ‘increased resources might 
have enabled [them] to unearth […] unidentified witness who could refute the 
prosecution case’ on a specific point.147 Based on the evidence that had been 
presented at trial, the Court held that it found that idea to be ‘utterly fanciful’.148 

143 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015).
144 R v Elizabeth Forsyth [1997] 2 Cr App R 299 (CA).
145 R Lööf, ‘Obtaining, adducing and contesting evidence from abroad: a defence perspective 

on cross-border evidence’ (2011) 1 Criminal Law Review 50.
146 R v Athwal [2009] 1 WLR 2430 (CA).
147 Ibid para 19.
148 Ibid.
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The person who could have given the necessary evidence to challenge the case 
of the prosecution was a family member of the defendants, who the defence 
had decided not to call as a witness. Whether there would have been any other 
witnesses was found to be ‘speculative and unrealistic’.149

If the domestic authority agrees with the defence’s request for an investi-
gation abroad, s/he will issue a letter of request on its behalf.150 If the request is 
sent by a judicial authority without the knowledge of the prosecutor, it might 
be important to explain in the letter of request that the evidence sought is 
confidential to the defence.151 Otherwise it could be possible that the foreign 
authorities will also inform the prosecuting authorities.

3.4.2  Independent investigations by the defence
The defence in the English and Welsh criminal procedure has the same powers 
as in domestic cases to conduct investigations autonomously in another 
jurisdiction. The English and Welsh law does not prohibit independent defence 
investigations in another jurisdiction, nor does it forbid foreign defence 
lawyers conducting investigations within the English and Welsh jurisdiction.152 
However, the defence does depend on the cooperation of third parties. It cannot 
force, for example, a potential witness to give information; this must be done 
on a voluntary basis. Therefore, if the defence wants a coercive measure to be 
carried out or it otherwise needs the assistance of foreign authorities, then it 
can apply to the domestic authorities to request for international cooperation. 

The defence could chose to carry out an independent investigation abroad 
for different reasons. First of all, the objective could be to understand the 
probative value of certain information. This is particularly important if the 
defence needs to request the authorities for assistance in obtaining evidence; 
especially in the phase of the criminal investigation, when the defence can only 
request the assistance of the CPS, which, regardless of its good intentions to 
assist, is still the opponent party of the defence at trial. It would be risky of the 
defence to involve the prosecution in the preparation of certain evidence if it 
is not yet certain that the evidence will be exculpatory or otherwise beneficial 
to the defence. 

In addition, the defence also needs to be careful with regard to applying to a 
judicial authority. As pointed out above, the English or Welsh judicial authority 
might not disclose the requested mutual legal assistance to the prosecutor, but the 
defence needs to be sure that the foreign authorities will do the same; especially 
when the foreign authorities have already had contact with the prosecution, 
because also they have sent requests for mutual legal assistance. For this 

149 Ibid.
150 S 8 CICA 2003.
151 C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, The Law of Extradition 

and Mutual Assistance (n 100) 340, footnote 4.
152 Interview with A Doobay, partner at law firm Joseph Hage Aaronson (2 March 2016).
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reason, it would be better if the defence gathers ‘preliminary’ information, so 
that it can determine its strategy as regard to the use of specific information as 
evidence. In addition, this preliminary information could also be useful for the 
defence to justify its application for having a letter of request sent. 

Another aim of the independent investigation by the defence could be to 
secure the evidence abroad. Once it has been established that the information 
will be useful for the case of the defence, it could make a record of this 
information in case that the evidence is no longer available at a later stage of 
the criminal procedure. After all, even though the CPS could assist the defence 
in securing the evidence during the criminal investigation, also they depend on 
the cooperation of the foreign authorities and it is not certain how quickly the 
request will be carried out. 

Finally, the defence (lawyer) might want to carry out informal investigations 
to check the information and materials which have been disclosed by the 
prosecutor and which will be used for the prosecution’s case.

With regard to carrying out an independent investigation, in practice it is 
quite common for the defence to appoint another defence lawyer or a private 
investigator in the other State and to request his or her assistance in conducting 
inquiries.153 Defence lawyers use either their private network or are a member 
of collaborations, such as the Roxin Alliance.154 Welch explains that the defence 
in some of his cases had to conduct investigations and that it would often rely 
on a network of defence lawyers as agents, who would then use their domestic 
laws to conduct investigations.155 The advantage is that the foreign defence 
lawyer or investigator is more likely to have a better understanding of where to 
find certain information. The downside is that there could be additional costs 
for the defendant. However, also if the defence lawyer were to travel abroad 
him- or herself, there would be additional costs. 

In order to be able to conduct investigations abroad, the defence must have 
sufficient financial resources. If the suspect or accused person does not have 
enough financial means, then s/he can request the LAA for legal aid funding.156 
It, however, is possible that not all the expenses will be covered, because of the 
potentially high costs of conducting an investigation abroad. In this regard it 
is more beneficial – if possible – for the defence to request the authorities for 
assistance in gathering evidence in another State, as in that case the expenses 
are covered by the authorities.157 Another advantage of asking the authorities 
for assistance is that they have access to specific databases.

153 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015).
154 The Roxin Alliance is an international network for defence lawyers dealing with white 

collar crime.
155 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015).
156 Regulation 54 (1) Legal Aid in Criminal and Care Proceedings (General) Regulations S.I. 

1989 No 344.
157 V Ailes, ‘Mutual Legal Assistance and Other European Council Framework Decisions’ 

(n 116) 150. 
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4  Cross-border evidence gathering: witness examinations

4.1  Independent investigations by the defence

When the defence would like to obtain a statement from a witness before 
trial, it may contact this witness, regardless of whether s/he will testify for the 
prosecution or for the defence. In the English and Welsh criminal procedure 
there is ‘no property’ in a witness.158 Both the prosecution and the defence could 
question a witness who could be testifying for the opponent party.159 However, 
when doing so, the defence (lawyer) is advised to be cautious when interviewing 
witnesses in view of the risk of being accused of ‘attempting to influence a 
witness’ or ‘seeking to persuade a witness to change their evidence’.160 In 
addition, a defence lawyer is not to make payments – or offers of payments – to 
witnesses, dependent upon the evidence they will give in court or the outcome 
of the proceedings.161

The principal purpose of the witness statement that has been obtained is for 
the defence to understand whether it wants to call the witness at trial to give 
evidence. However, it could happen that at the trial stage it is no longer possible 
for the witness to appear in court. In that case the defence could apply to have 
the written statement of the witness admitted as hearsay evidence, provided that 
‘sufficiently strenuous endeavours’ have been made to secure the attendance 
of the witness.162 This could be possible under special circumstances, such as 
when the witness has died, the witness is ‘outside the United Kingdom and it 
is not reasonably practicable to secure his attendance’, and when the witness 
‘cannot be found although such steps as it is reasonably practicable to take to 
find him have been taken’.163 In addition, the identity of the witness must be 
known.164 However, when it is foreseeable that the witness will not be willing 
to testify directly at trial, then it is clearly preferential that any such evidence 
has been formally obtained through international cooperation.165

When deciding whether a witness statement may be admitted as hearsay 
evidence, the court will have to determine whether the importance of the 

158 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015); interview 
with A Doobay, partner at law firm Joseph Hage Aaronson (2 March 2016).

159 R Lööf, ‘Obtaining, adducing and contesting evidence from abroad: a defence perspective 
on cross-border evidence’ (n 146) 42.

160 The Solicitors Regulation Authority condemns this kind of behaviour in its Code of Conduct 
2011, IB 5.10 and IB 5.11; the Bar Standards Board Handbook, April 2015, prohibits it in 
Rule C9.3.

161 O 5.8 of the Solicitors Regulation Authority Code of Conduct 2011. See also the Bar 
Standards Board Handbook, April 2015, Rules C9.6 and C9.7.

162 R v C and another [2006] EWCA Crim 197, para 26.
163 Ss 117 (4) (b) and (5) and 116 (2) CJA 2003.
164 R v Mayers [2009] 1 WLR 1915 (CA).
165 R v Radak [1999] 1 Cr App R 187 (CA). In this case the prosecution had submitted a written 

witness statement under S 23 CJA 1988.



164 Chapter 5

evidence outweighs the interest of the opposing party to test the evidence by 
way of cross-examination.166 If the witness statement is admitted as hearsay 
evidence, then the judge will instruct the jury that the reliability of the statement 
as evidence is doubtful because it has not been examined and tested at trial 
through cross-examination by both parties.167 

4.2  Witness examinations through international cooperation

4.2.1  Making a request for a witness examination
If the defence would like to examine a witness who resides abroad through 
international cooperation, it needs to apply to a competent authority to send a 
letter of request. There are three possible scenarios why the defence would like 
to use international cooperation to obtain the statement of a witness, because in 
theory the defence could contact a witness independently and also invite him or 
her to testify in court without the assistance of the authorities.168

The first scenario is that the defence has not been able to obtain an informal 
statement of a potential witness abroad and it wants to request the assistance 
of foreign authorities in arranging, if possible under foreign law, a deposition 
hearing. In domestic cases it is normally only the prosecutor who can request 
a court for a deposition hearing in the pre-trial phase, in case the witness is 
not able to testify at trial.169 The defence can only obtain informal statements 
of witnesses. For this reason, it is not common that the defence requests for 
a formal hearing in another State to ask a potential witness questions, but in 
practice it has happened.170 The defence could travel to the other State to ask 
the witness questions or a foreign judge could be asked to obtain a statement 
without the defence being present.

The second possibility is that the defence is already aware of what the 
witness could testify and it would like to examine the witness at trial, but           
s/he is not able to travel to England or Wales. The defence could then make a 
request to an authority to arrange a video conference instead.

Thirdly, the defence would like to call a witness to testify at trial, but s/he is 
not willing to travel to England or Wales. Generally speaking, defence lawyers 
are not keen to call involuntary witnesses, as they are often not very helpful 

166 S Nash, ‘The admissibility of witness statements obtained abroad: R v Radak’ (1999) 3 
International Journal of Evidence & Proof 198. See also R v Cole [1990] 1 WLR 866 (CA).

167 S 117 (7) CJA 2003.
168 At every stage in criminal proceedings all persons (whatever their age) are competent to 

give evidence, following S 53 (1) Youth Justice and Criminal Evidence Act 1999.
169 An example of a deposition hearing is given by S 97A (1) and (2) of the Magistrates’ Court 

Act (MCA) 1980, which describes the procedure of a deposition hearing when a witness 
gives a statement or produces an object on behalf of the prosecution. See also Schedule 3, 
Crime and Disorder Act 1988, para 4. 

170 Interview with M Kennedy, former Chief Operating Officer and Chief Crown Prosecutor at 
the CPS, former President of Eurojust from 2002 until 2007 (1 March 2016).
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for presenting a case that is favourable for the defence.171 But if the defence 
nevertheless wants to hear the witness, it could have the witness summoned 
to come to court, even though a witness cannot be obliged to comply with an 
English or Welsh summons.172 This can be arranged without the assistance of 
the foreign authorities, because in principle the witness has to be summoned 
directly for a hearing in England or Wales.173 To be more precise, the assistance 
of the foreign authorities in serving process can only be requested when the 
‘correct address of the [witness] is unknown, […] it has not been possible 
to serve the process by post, [or] that there are good reasons for thinking 
that service by post will not be effective or is inappropriate’.174 In addition, 
instead of summoning the witness, the defence could also request for a video 
conference to be set up, as the foreign authorities might be able to oblige the 
witness to be present. 

When a witness abroad has to be summoned for trial or a letter of request 
has to be sent to the foreign authorities, the defence will have to apply to a 
competent authority. In the English and Welsh criminal procedure there 
are two possibilities: either the defence requests a Crown Prosecutor on an 
informal basis for assistance or the defence applies to a judicial authority once 
proceedings have been instituted.175 

The Crown Prosecutor can assist the defence in two ways. First of all,           
s/he could send a letter of request to arrange a video conference for trial, or      
s/he could – in theory – send a letter of request to set up a deposition hearing. 
In practice the latter might not happen, as it is conceivable that the defence does 
not want to involve its adversary in arranging a first meeting with a potential 
witness. Concerning the judicial authority, s/he is the only one who has the 
power to issue a summons. In addition, s/he can also send a letter of request to 
arrange a video conference or to set up a deposition hearing. 

Because of the informal nature of the request to the Crown Prosecutor, there 
are no legal requirements for how the request should be made. In practice, 
however, the Crown Prosecutor will need to understand why the witness needs 
to be examined and why his or her testimony is vital to the case.176 It is therefore 
necessary that the defence justifies the request by, for example, explaining 
what information the witness is – or might be – able to give. Furthermore, in 
order for the Crown Prosecutor to carry out the request of the defence, it will 
be useful if the defence could provide him or her with practical information 
about the witness, such as his or her identity and, if possible, contact details. 
These requirements are also listed in the guidelines issued by the CPS for 

171 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015); interview 
with A Doobay, partner at law firm Joseph Hage Aaronson (2 March 2016).

172 S 3 (5)-(7) CICA 2003.
173 Ibid S 3. See also Rules 49.1 and 49.2 Criminal Procedure Rules 2015.
174 S 4 CICA 2003.
175 Ibid S 7 (1), (3) (c) and (5).
176 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015).
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investigators requesting the assistance of the CPS in sending a letter of request. 
In addition, the guidelines state that ‘preferably [also] an indication [of the 
witness’] willingness to provide evidence and a list of questions to be asked 
and topics to be covered’ should be given.177 

Regarding the request to a judge, the law on international cooperation does 
not specify how such a defence request should be made exactly.178 Instead, 
it is possible to find guidance in other legislation, such as the one regulating 
the defence’s application to the Crown Court to summon a witness. In this 
procedure it is necessary that the defence demonstrates to the Crown Court that 
the witness ‘is likely to be able to give evidence likely to be material evidence, 
or produce any document or thing likely to be material evidence, for the purpose 
of any criminal proceedings before the Crown Court’.179 In other words, the 
defence needs to explain who the witness is, what evidence s/he can give, and 
why this is of relevance to the case. Furthermore, for practical reasons, the 
defence should also provide contact details of the witness, if possible, in order 
for the witness to be summoned.

If the judge accedes to the request of the defence, then either a summons will 
be issued or a letter of request will be sent. In cases where a summons has been 
issued, but the witness is not willing to testify, then the foreign authorities can 
be requested to summon the witness instead and oblige him or her, if possible, 
to attend a hearing via video conference. The video conference can also be an 
option if the witness is willing to testify, but s/he is not able or willing to travel 
to England or Wales. 

If the witness cannot be found and his or her testimony is vital to the case 
of the defence, the defence could submit that the defendant cannot receive a 
fair trial as this vital evidence is no longer available and that to proceed to trial 
would be an abuse of process.180 However, if the defence had already obtained 
an informal statement of the witness, this statement could be submitted instead 
as hearsay evidence, if all the legal requirements have been met.181

4.2.2  Carrying out a request for a witness examination

4.2.2.1  England or Wales as the requesting State
The examination of a witness can be carried out in three different manners. If 
the witness needs to give evidence at trial, s/he can be heard in person or s/he 
can be examined via video conference. As explained in case-law, the law does 
not authorise the ‘hearing of witnesses abroad for trials in the United Kingdom 

177 ‘International Enquiries’, under ‘Roles and responsibilities: investigators’ <www.cps.gov.
uk/legal/l_to_obtaining_evidence_and_information_from_abroad/>, accessed 23 July 2015.

178 S 7 (1) and (3) CICA 2003.
179 S 2 of the Criminal Procedure (Attendance of Witnesses) Act (CPAWA) 1965. See also Rule 

17.3 Criminal Procedure Rules 2015.
180 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015).
181 See para 4.1 of this chapter.



167England & Wales

by telephone’.182 When the defence only wants to obtain an informal statement 
from the witness, it – or only the defence lawyer – can travel to the requested 
State for a deposition hearing. Because in the English and Welsh criminal 
procedure evidence in principle has to be presented at trial in an adversarial 
environment in the presence of the trial judge, the jury and both parties, witness 
examinations do not normally take place in the pre-trial phase.183 In this phase, 
only informal statements are obtained which are used by the parties for the 
preparation of the case at trial. As a consequence, rogatory commissions are 
in principle only sent for parties to obtain individually an informal statement, 
which could only be admitted as hearsay evidence in court.

In cases where the witness travels to England or Wales to testify at trial, the 
hearing will take place like any witness examination in a domestic case. The 
witness will be heard at trial under oath in order for his or her statement to be 
admitted as evidence.184 If the witness does not speak or understand the English 
language, then s/he may give evidence through an interpreter. Because s/he is 
a defence witness, the defence is responsible for arranging the interpreter.185 

The examination will start with the defence asking questions – the 
examination in chief –, because the defence is the party that called the witness.186 
After the questioning by the defence, the prosecutor and defence lawyers for 
any co-defendants may cross-examine the witness. Also the judge may ask 
questions, as may the jury.187 Subsequently, the defence may ask the witness 
some final questions in re-examination. The witness cannot be compelled 
to answer questions in the cases when a privilege can be invoked, such as 
privilege against self-incrimination, spousal privilege, and legal professional 
privilege.188

In case the witness cannot or is not willing to travel to England or Wales, a 
video conference – or ‘television link’ – could be set up to carry out the witness 
examination.189 The use of a video conference, however, may only be used 
during a trial in the Crown Court, and not in a magistrates’ court.190 Further-
more, the Crown Court must give its explicit permission for the witness to give 

182 R v Hammala Diane [2009] EWCA Crim 1494, para 15.
183 Interview with M Kennedy, former Chief Operating Officer and Chief Crown Prosecutor at 

the CPS, former President of Eurojust from 2002 until 2007 (1 March 2016).
184 Rules 24.4 (3) and 25.11 (3) Criminal Procedure Rules 2015.
185 S 4.7 National Agreement on Interpreters, Translators and Language Professionals (n 63).
186 Rules 24.4 (4) and 25.11 (4) (a) and (c) Criminal Procedure Rules 2015.
187 In accordance with Rule 24.4 (4) (b) Criminal Procedure Rules 2015, which applies to 

hearings before the magistrates’ court, ‘all other parties’ may ask questions after the defence 
have finished their first line of questioning. 

188 R Munday, Evidence (6th edn, Oxford University Press 2011) 127-153. 
189 S 32 (1) (a) CJA 1988.
190 Apart from ‘trials on indictment’, S 32 (1A) CJA 1988 speaks also of among others ‘appeals 

to the criminal division of the Court of Appeal’ and ‘proceedings in youth courts’. According 
to S 51 CJA 2003, video conferences are only possible in magistrates’ courts if the witness 
is within the UK.
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evidence via video conference.191 The defence, therefore, can apply to the Court 
for a so-called ‘live link direction’, indicating in its application, inter alia, the 
location from where the witness will give evidence.192 In addition, it needs to 
be established whether in the (court) rooms where the video conference will be 
conducted the right equipment is in place and also whether the witness will be 
available.193

As determined in case-law, the appearance of a witness via video conference 
is considered to be the same as the witness being physically present in court.194 
The witness examination therefore will take place following the procedure as 
described above when a witness testifies in person at trial. The hearing will begin 
with the foreign authority establishing the identity of the witness, after which 
the defence will start asking questions first, followed by a cross-examination 
by the prosecutor and the others mentioned earlier and a re-examination by the 
defence. 

If the purpose of the witness examination is not for the witness to give 
evidence at trial, but for the defence to obtain an informal statement of the 
(potential) witness, the defence – or the defence lawyer – can travel abroad 
independently to examine the witness in the requested State.195 Lööf explains 
that if the requested authorities accede to carrying out such a request, they 
could arrange a deposition hearing for the English defence team, provided 
that such a procedure exists in the requested State.196 In that case, the witness 
will be summoned to appear before a judge and to give evidence by making a 
statement. 

When it is impossible to call the witness at trial to give evidence in person, 
then the witness statement obtained at a deposition hearing could be admitted as 
hearsay evidence.197 In that case the judge will warn the jury that the reliability 
of the statement as evidence is doubtful, because it has not been examined and 
tested by both the prosecution and the defence.198

191 S 32 (1) of CJA 1988; Rule 18.23 Criminal Procedure Rules 2015.
192 Rule 18.24 Criminal Procedure Rules 2015.
193 R Lööf, ‘Obtaining, adducing and contesting evidence from abroad: a defence perspective 

on cross-border evidence’ (n 146) 41.
194 R v Radak [1999] (n 165).
195 Fidler and Gersch explain that if a defence lawyer is ‘to appear in a foreign jurisdiction, 

permission of local court and local Bar should be sought; […] failure to comply with any 
foreign law or procedure may give rise to a breach of the Bar Code of Conduct’, S Fidler and 
A Gersch, ‘A defence perspective on obtaining foreign evidence’ (2001) 3 Archbold News 4. 

196 R Lööf, ‘Obtaining, adducing and contesting evidence from abroad‘ (n 146) 49; interview 
with M Kennedy, former Chief Operating Officer and Chief Crown Prosecutor at the CPS, 
former President of Eurojust from 2002 until 2007 (1 March 2016).

197 S 117 (1) CJA 2003. Because it has been obtained under S 7 (3) CICA 2003, it is according 
to S 117 (4) (b) CJA 2003 not necessary to oblige with the requirement of S 116 (2) CJA 
2003. See also para 4.1 of this chapter on this matter.

198 S 117 (7) CJA 2003.
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4.2.2.2  England or Wales as the requested State
If the defence in a foreign criminal procedure would like to examine a witness 
who resides in England or Wales, then it is in principle not necessary for the 
authorities of other EU Member States to request the assistance of the English 
or Welsh authorities.199 To be precise, the foreign authorities are obliged to 
summon the witness directly for a hearing in their jurisdiction, if possible.200 
The witness can subsequently travel abroad voluntarily to attend this hearing 
and to give evidence in person. The English or Welsh authorities will in this 
case not be aware of this cross-border activity. 

This is different when the foreign authorities are coming across difficulties 
when trying to serve the process by mail or if they would like to have the 
process served in person. In that case, the UKCA can assist either by serving 
the process by mail or by instructing the ‘chief officer of the police for the area 
in which that person appears to be’ to serve him or her the process in person.201 
The English and Welsh law requires the process to be accompanied by a notice, 
mainly containing information about the possibility of seeking legal advice in 
order to understand the possible consequences of ignoring the summons and the 
rights and privileges applicable when giving evidence.202 The chief officer of 
police has the duty to keep the UKCA informed about the serving of process.203

When a witness cannot attend a hearing in the requesting State, the latter 
can ask the English or Welsh authorities to set up a video conference.204 In 
that case, the UKCA will nominate a court where the witness will be heard.205 
If the witness does not want to appear voluntarily, this court may summon 
the witness as it would in any other (domestic) case.206 The hearing will be 
conducted in accordance with the criminal procedure of the requesting State.207 
The nominated English or Welsh court will only establish the identity of the 

199 Art 5 Convention on Mutual Assistance in Criminal Matters between the Member States of 
the European Union (adopted on 29 May 2000, entered into force 23 August 2005) [2000] 
OJ C 197/01.

200 A witness can only be contacted where service of process can be served directly. Otherwise, 
English or Welsh law enforcement needs to be informed first before a witness can be contact 
by either letter, fax or telephone, see Guidelines Home Office 2015 (n 117) 18.

201 S 1 (3) CICA 2003.
202 Ibid S 2 (3).
203 Ibid S 2 (4) and (5).
204 S 32 (1A) CJA 1988 and S 29 CICA 2003. A minimum of eight weeks’ notice must be given 

prior to the date of the video conference is required, according to Guidelines Home Office 
2015 (n 117) 21.

205 S 30 (3) in conjunction with Ss 14 and 15 (1) CICA 2003. Following S 15 (2) CICA 2003, 
in cases concerning serious or complex fraud, also the Director of the SFO can be requested 
to obtain evidence. There is no legal basis to use commercial, private premises or embassies 
as a location, according to Guidelines Home Office 2015 (n 117) 21.

206 Schedule 2, Part 1, CICA 2003, para 1. The magistrates’ court can summon a witness on the 
basis of S 97 MCA 1980, and the Crown Court can summon a witness on the basis of S 2 
CPAWA 1965.

207 Schedule 2, Part 1, CICA 2003, para 7.
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witness prior to the examination and it will intervene in the hearing when 
this is necessary to safeguard the rights of the witness.208 The witness cannot, 
for example, be compelled to answer questions which s/he could also not be 
compelled to answer in criminal proceedings in England or Wales; nor is it 
mandatory for him or her to give evidence which could jeopardise the security 
of the UK.209 The court will arrange interpretation if necessary.210

Another option is to set up a telephone conference in order for the requesting 
authorities (and defence) to hear the witness.211 Although this is prohibited when 
England or Wales is the requesting State, vice versa it is not a problem as long 
as the laws of the foreign (requesting) State allow it. It, however, is necessary 
that the witness agrees to give evidence by telephone.212 If the witness agrees, 
then the UKCA will nominate a court to set up the telephone conference.213 
This court will subsequently be responsible for notifying the witness of the 
time and the location of the telephone conference.214 Also this hearing will be 
conducted in accordance with the criminal procedure of the requesting State, 
and the nominated court has to establish the identity of the witness, arrange 
interpretation if necessary, and safeguard the rights of the witness.215

The final opportunity for the foreign defence (and authorities) to obtain the 
evidence of a witness who resides in England or Wales is to have the witness 
examined by the English and Welsh authorities. In this case, the UKCA will 
nominate a court which will be responsible for carrying out this request.216 
Subsequently, there are two options: either the police interview the witness or 
the witness gives evidence before court. In the first scenario, the nominated 
court will ask the police to contact the witness and to inquire whether s/he is 
willing to give evidence voluntarily.217 If so, then the police could draw up a 
witness statement.218 Otherwise, if the witness is not willing to voluntarily give 

208 Ibid paras 4-5. With regard to the position of the witness, see also The Witness Charter: 
Standards of care for witnesses in the criminal justice system, Ministry of Justice (Witness 
Charter) of December 2013.

209 Schedule 2, Part 1, CICA 2003, para 9 (1) and (2).
210 Ibid para 8; Rule 49.6 (2) Criminal Procedure Rules 2015.
211 S 31 CICA 2003. Again, a minimum of eight weeks’ notice must be given prior to the date 

of the video conference is required, according to Guidelines Home Office 2005 (n 116) 22.
212 S 31 (3) (c) CICA 2003.
213 Ibid S 31 (4) in conjunction with Ss 14 and 15 (1). Following S 15 (2) CICA 2003, in cases 

concerning serious or complex fraud, also the Director of the SFO can be requested to 
obtain evidence.

214 Schedule 2, Part 2, CICA 2003, para 11.
215 Ibid paras 12, 16 and 17; Rule 49.6 (2) Criminal Procedure Rules 2015.
216 Ss 14 and 15 (1) CICA 2003.
217 C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, The Law of Extradition 

and Mutual Assistance (n 100) 361.
218 It is important that the police are informed that the person has to be questioned as a witness, 

where the witness lives, which questions should be asked, which language(s) the witness 
understands and which rules on privilege apply, see Guidelines Home Office 2015 (n 116) 
18.
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a statement, the nominated court could summon the witness in order to secure 
his or her attendance.219 Also when the testimony needs to be obtained under 
oath, the witness needs to come to court to either give evidence or to confirm 
the statement given to the police, because law enforcement authorities do not 
have the power to administer oaths.220 In principle, a witness statement will 
be obtained without an oath being administered, because this is ‘considerably 
quicker and less resource intensive’.221 It is because of this that foreign 
authorities should expressly request that the testimony will be given under oath 
if that is what they require.222

A court hearing could also take place, if the foreign authorities would like 
to send a rogatory commission to England or Wales to examine the witness.223 
In that case, the nominated court can invite – or summon, if necessary – the 
witness to attend the hearing. The nominated court also has the power to decide 
which members of the foreign party will participate in the hearing and whether 
any party may be legally represented.224 Here the nominated court shall take 
into account what the foreign authorities have specifically requested in their 
letter of request. In principle, both the requesting authorities and the defence 
lawyer may be present during the hearing.225 In this context, Lord Bingham has 
explained that: 

‘if the requesting state’s legal system is at all analogous to our own, that the 
requesting state would recognise the need for the suspect to have a full and fair 
opportunity to contest the evidence either here or in its own court. […] It seems 
to me entirely appropriate for the United Kingdom, requested to act by a foreign 
state, to pay regard to the wishes of that state’.226 

A court hearing will be conducted as follows. In cases where a rogatory 
commission has travelled to England or Wales, it is permitted that the witness 
will be cross-examined by the parties taking part in the hearing. It is also 
possible that no foreign party is present during the hearing, and that the witness 
will be questioned by the judge and that his or her testimony will be recorded 

219 Schedule 1, CICA 2003, para 1. The magistrates’ court can summon a witness on the basis 
of S 97 MCA 1980, and the Crown Court can summon a witness on the basis of S 2 CPAWA 
1965.

220 Guidelines Home Office 2015 (n 116) 18.
221 Ibid.
222 The request must also explain why it is necessary for the evidence to be taken in court under 

oath, rather than using the possibility of having the police conduct an interview. In addition, 
also a list of questions should be provided, see Guidelines Home Office 2015 (n 116) 19-20.

223 With regard to the position of the witness, see the Witness Charter 2003 (n 208).
224 Schedule 1, CICA 2003, para 4; Rule 49.4 (a) Criminal Procedure Rules 2015.
225 C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, The Law of Extradition 

and Mutual Assistance (n 100) 361-362.
226 Lord Bingham in R v Secretary of State for the Home Department ex parte Zadari [1998] 

EWHC Admin 305.
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in a deposition.227 If the requesting State has requested that the evidence will be 
taken on oath, the nominated court will do so.228 The witness cannot, however, 
be compelled to give evidence which s/he could not be compelled to give in 
criminal proceedings in England or Wales or when this ‘would be prejudicial 
to the security of the UK’.229 This also applies to witness statements which are 
obtained by the police.

5  Cross-border evidence gathering: search and seizure

5.1  Independent investigations by the defence

In theory, the defence in the English and Welsh criminal procedure are free to 
view and search every site which is publicly accessible. Private property could 
also be visited by the defence, if it has the permission of the owners or the 
occupants. The defence, nevertheless, needs to make sure that it does not give the 
impression that it wants to tamper with incriminating, or indeed any evidence.

In practice, however, it is not common for the defence to conduct a search.230 
This investigative measure is usually carried out by the authorities. The defence 
is more likely to ask a witness to come to court and to bring certain material 
with him or her, or, in case the witness refuses to do so, to apply to a judge for 
a production order. In addition, as discussed above, the defence lawyer could 
visit the crime scene. Egbuna explains that the defence lawyer, or the invited 
expert, could notice an object or material on the crime scene which could be 
relevant for the case.231 Although most probably this object or material has been 
photographed or otherwise registered by scenes of crimes officers, it is possible 
that they have not understood its significance, which could subsequently be 
pointed out by the defence.

5.2  Search and seizure through international cooperation

5.2.1  Making a request for search and seizure
Generally speaking, search and seizure is an investigative measure which is 
coercive in nature. In domestic cases, the authorisation of a justice of the peace 
is therefore required before a search can be carried out and only police officers 
or other bodies, such as power companies, have the power to obtain a warrant.232 

227 C Nicholls, A Doobay, JB Knowles, C Montgomery and M Summers, The Law of Extradition 
and Mutual Assistance (n 100) 363.

228 Schedule 1, CICA 2003, para 3.
229 Ibid para 5 (1) (a) and (4).
230 Interview with RO Egbuna, former barrister, Circuit Judge at the Midland Circuit Court 

since 27 November 2015 (22 October 2015).
231 Ibid.
232 S 8 PACE 1984. See also S 1.2 of Code B 2013, PACE 1984; interview with I Cunningham, 

former Crown Prosecutor (4 July 2015).
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When a search is carried out in a premise in another State through international 
cooperation, the authorisation of an English or Welsh justice of the peace is 
no longer required. In English and Welsh case-law it has been determined that 
the rule of locus regit actum applies when evidence is obtained abroad.233 This 
means that the investigation – in this case a search – should be carried out 
in accordance with the law of the jurisdiction where this investigation will 
take place and therefore not necessarily with the English and Welsh law in 
order for evidence to be admissible. Consequently, where in a domestic case it 
could be necessary to obtain a warrant from an English or Welsh judge to carry 
out an investigation which is coercive in nature, this is not necessary when 
the investigation will take place in another State. It is possible that a judicial 
authority of the requested State has issued a warrant instead. 

Furthermore, it is important to observe the difference between the position 
of the defence in domestic and in international searches of premises. In 
domestic cases the defence cannot obtain a warrant to conduct a search, nor 
can it formally request the police to do so. The defence has also no right to be 
present during the execution.234 In international cases, however, the defence is 
not prohibited from requesting a domestic authority to send a letter of request 
to have a search carried out in another State. Moreover, the defence could even 
carry out or participate in the execution of the search if the law of the other 
State does not prohibit the defence from doing so. 

Although the defence could request the competent domestic authorities to 
have a search carried out in another State, in practice this rarely happens. A 
reason could be that the measure of search and seizure has developed in the 
English and Welsh criminal procedure as an instrument for the authorities to 
build a case, rather than to be used by the defence to find exculpatory evidence. 
Here it will, nevertheless, be discussed how the defence in theory could make 
a request.

Whether the defence will request the prosecutor or the judge to send a letter 
of request for a search abroad depends on whether the defence would like to 
have this search carried out either during or after the criminal investigation. 
Similar to what has been discussed with regard to the examination of a witness 
who resides abroad, there are no legal requirements which should be followed 
by the defence when requesting the prosecutor to send a letter of request for 
a search in another State. However, the CPS guidelines for investigators who 
ask the assistance of the CPS in matters of international cooperation do provide 
insight in what information the defence should give in its request. Apart from the 

233 In the case of R v P Lane, T McNab, P Marley and A Bullough [2001] EWCA Crim 1605, 
para 27, it was decided that a police interview had been conducted in accordance with 
Scottish rules and it was therefore admissible in England. In the case of R v P and others 
[2002] 1 AC 146 (HL), it was decided that evidence from telephone tapping is admissible 
when the investigation has been carried out in accordance with the rules of the other 
requested State. 

234 E Cape, ‘England and Wales’ (n 42) 39.
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full address details of the premises concerned, the CPS requires an explanation 
on ‘why the evidence [is] thought to be on the particular premises’, ‘why the 
material requested is considered both relevant and important evidence to the 
[…] proceedings’, and ‘why the material could not be produced by less coercive 
measures such as by production order’.235 In practice, it could be difficult for 
the defence to provide solid arguments why a search should be carried out, as 
the defence might not have access to all the relevant information.236

If the defence wants to apply to a judicial authority to send a letter of request 
for a search abroad, there are again no legal requirements to which the defence 
should adhere when making the application.237 However, as is the case with all 
requests of the defence for assistance in cross-border investigations, the judicial 
authority will need to understand the importance of the investigation in order 
to make a decision; which evidence could be obtained and why is this relevant 
for the proceedings? It should not be thought superfluous to provide the extra 
information indicated in the guidelines of the CPS, because it increases the 
possibility that the request will be accepted. Although in practice the same 
problem could arise as when the defence requests the CPS for assistance: it 
might be difficult for the defence to provide convincing arguments that the 
search should be carried out.

If the domestic authority accedes to the request of the defence, s/he will 
subsequently send a letter of request to the foreign authorities, indicating the 
practical details necessary for the search to be carried out and also special 
requests, such as the attendance and the participation of the defence in the 
search, if possible.

5.2.2  Carrying out a request for search and seizure

5.2.2.1  England or Wales as the requesting State
When the defence has requested for a search to be carried out abroad, then this 
request can be carried out in two different ways: either the foreign authorities 
carry out a search independently or a rogatory commission will travel from 
England or Wales to the requested State to assist the local authorities. It depends 
on the laws of the requested State to what extent the defence could have a role 
in the execution of the search. This can differ from not being able to be present 
at all to having the possibility to be present and also to give instructions.

In cases where the letter of request has been sent by the prosecutor and also 
the English or Welsh police have an interest in the search, it is possible that those 
law enforcement authorities will be part of the rogatory commission (as well).

235 ‘International Enquiries’, under ‘Roles and responsibilities: investigators’, <www.cps.gov.
uk/legal/l_to_obtaining_evidence_and_information_from_abroad/>, accessed 23 July 2015.
Similar criteria are listed in Part 47.30 Criminal Procedure Rules 2015.

236 Interview with I Welch, Crown Prosecutor (London, England, 21 May 2015).
237 S 7 (3) CICA 2003.
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5.2.2.2  England or Wales as the requested State
Before English and Welsh authorities can carry out a foreign request for a search, 
certain conditions will have to be met. The most important condition concerns 
the premises where the search will be carried out. In this regard, the English 
and Welsh law requires that these premises are being ‘occupied or controlled’ 
by the suspect – who should have been arrested – or by the defendant in the 
foreign criminal procedure.238 In other words, only a specific kind of premises 
can be searched. This raises the question to what extent the foreign defence 
would be interested in requesting the English or Welsh authorities to conduct 
a search in premises to which the suspect or defendant has (had) access. Of 
course, the possibility exists that there is evidence present which is exculpatory 
in nature, but this would question the necessity to request the assistance of the 
authorities. A possible answer could be that evidence can only be admitted 
when it has been obtained by the investigating authorities. In any case, it is 
clear that this condition is based on the idea that the requesting authorities 
could only want a search to be carried out in England or Wales in order to 
gather incriminating evidence, rather than assist the defence in building a case. 
It will, nonetheless, be discussed how a search would be carried out by the 
English or Welsh authorities.

First of all, if the UKCA has acceded to the request, which means there is no 
alternative manner to obtain the requested evidence,239 it will direct the police to 
apply for a search warrant.240 In England and Wales it is not sufficient to have a 
search warrant issued by an authority in the requesting State.241 It is necessary 
that (also) an English or Welsh justice of the peace issues a warrant in order 
for the English or Welsh police to be able to carry out the search as requested 
by the foreign authorities.242 Before doing so, the justice of the peace needs to 
be convinced that there are reasonable grounds to believe that there is evidence 
relating to the offence under investigation on the premises to be searched, which 
are either occupied or controlled by the suspect or the defendant in the foreign 
criminal procedure.243 It is for this reason important that the requesting authorities 
give detailed information about, for example, the premises and how it is connected 

238 Ibid S 17 (3) (c).
239 Guidelines Home Office 2015 (n 116) 26. The UK has made the possible reservations to 

European Convention on Mutual Assistance of Criminal Matters (adopted 20 April 1959, 
entered into force 12 June 1962) ETS No 30 (MLA Convention of 1959), as set forth in Art 
5 (1) of this Convention.

240 Ss 13 (1) (b) and 16 (2) (a) CICA 2003. See also Rule 47.30 Criminal Procedure Rules 2015, 
describing how an application can be made to a justice of the peace under S 8 PACE 1984. 
The scope of this provision has been extended to cases of mutual legal assistance by S 16 
CICA 2003.

241 Guidelines Home Office 2015 (n 116) 26.
242 S 17 (1) CICA 2003.
243 Ibid S 17 (3) (c). S 16 (1) extends the power of the justice of the peace to authorise entry 

and search of premises of S 8 PACE 1984 to searches to be carried out in the framework of 
mutual legal assistance.
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to the case or the suspect, the possible evidence to be found and seized, the reasons 
why they expect the evidence to be present at the described premises, and why 
this evidence is relevant to the criminal investigation or proceedings.244

The search warrant issued by the justice of the peace will allow the police 
– ‘a constable’ – to enter and to search the premises concerned and also to 
seize and retain the evidence requested.245 The warrant may authorise the 
presence and the participation of certain persons accompanying the police, 
such as a rogatory commission from the requesting State.246 In domestic cases, 
the defence has no right to be present when a search is carried out.247 For this 
reason, it is possible but in practice not very likely that the foreign defence 
could be part of the rogatory commission, because the search will have to be 
carried out in accordance with the English and Welsh law.248

6   The future of cross-border evidence gathering: the European 
Investigation Order

Because the UK will leave the EU, the future of the UK – and therefore England 
and Wales – in relation to cross-border investigations is uncertain. In theory, 
they still have the obligation to implement the EIO before the end of May 2017, 
but this is most probably not going to happen anymore; the UK had also not 
presented yet any plans as to how the EIO would be implemented and how it 
would change the current system of requesting and executing foreign requests 
for evidence gathering within its jurisdictions, such as England and Wales. The 
UK had only announced that prior to the implementation in 2017 it will not 
accept any foreign EIOs.249 

In anticipation of the possible implementation of the EIO, it has, however, 
been suggested in the legal doctrine that the EIO could make it ‘significantly 
less complicated as well as less arbitrary for the defence as well as the Crown’ 
to obtain evidence in another EU Member State.250 However, with regard to 
the opportunity for the defence to apply to the authorities to issue an EIO, the 
current system already meets the requirements as laid down in the Directive of 
the EIO.251 For this reason, it is very likely that the EIO would not have changed 
the position of the defence in relation to cross-border evidence gathering. 

244 Guidelines Home Office 2015 (n 116) 26. These requirements are linked to the conditions 
listed in S 8 PACE 1984 on the basis of which the justice of the peace issues search warrants 
in domestic cases.

245 S 17 (4) CICA 2003. See also Code B 2013, PACE 1984.
246 S 16 (2A) PACE 1984 in conjunction with S 16 (1) CICA 2003.
247 E Cape, ‘England and Wales’ (n 42) 144.
248 The UK has made this possible reservation to MLA Convention of 1959 (n 239), as set forth 

in Art 5 (1) of this Convention.
249 Guidelines Home Office 2015 (n 116) 5-6. 
250 R Lööf, ‘Obtaining, adducing and contesting evidence from abroad’ (n 145).
251 Art 1 (3) Council of the EU, Initiative of the Kingdom of Belgium, the Republic of Bulgaria, 

the Republic of Estonia, the Kingdom of Spain, the Republic of Austria, the Republic of 
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When the UK leaves the EU, it will at least have the MLA Convention of 
1959 and its additional protocols as a legal basis to cooperate with the EU 
Member States in criminal matters.

7  Summary and concluding remarks

This chapter aimed to describe how defence in the English and Welsh criminal 
justice system can obtain – or request to have obtained – evidence in another 
EU Member State in order to prepare a case for trial. The question was how 
England and Wales apply the principle of equality of arms in this context. 

Because the criminal procedure of England and Wales is mainly adversarial 
in nature, it is a system which in general focuses on the trial proceedings as the 
phase where evidence is produced to resolve a conflict between two parties: 
the prosecution and the defence. For this reason, procedural equality and thus 
equality of arms is ensured by allowing both the prosecution and the defence 
to present their cases by adducing their own evidence and by challenging the 
arguments of the opponent. Therefore, the defence in this criminal procedure 
may adopt a reactive and an active approach in presenting its case.

In order to prepare a case for trial, the defence may conduct investigations 
autonomously. In principle the defence may carry out any kind of investigation, 
apart from measures which are coercive in nature. It may only request a judge 
to summon a witness for trial or to issue a production order, after proceedings 
have been instituted. Here the position of the defence differs from the police, 
which have more powers to carry out investigations, especially during the 
phase of the criminal investigation. Furthermore, the defence might not be able 
to adopt an active approach to the presentation of its case, if the suspect does 
not have sufficient financial means to cover the costs of investigations. Then, in 
practice, the defence could only adopt a reactive approach to the presentation 
of its case.

This explanation of the concept of equality of arms also applies to cross-
border cases. Accordingly, the defence may go abroad or hire a private 
investigator to conduct investigations in another EU Member State. If, for 
example, a witness subsequently travels from the other EU Member State to 
England or Wales to testify, there is no difference between a domestic and 
a cross-border case in the manner how the defence can prepare itself and, 
consequently, how it can present a case. However, practical issues, such as 
insufficient financial resources, will mean that the defence has to limit its 
preparations and that it will only be able to adopt a reactive approach. At least 
with regard to cross-border cases, the defence is given the ability to request 

Slovenia and the Kingdom of Sweden for a Directive of the European Parliament and of the 
Council regarding the European Investigation Order in criminal matters – Text suggestions 
in view of the trilogue on 14 May 2013 of 24 April 2013, Interinstitutional File 2010/ 
0817(COD).
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the authorities to send a letter of request to obtain the assistance of foreign 
authorities. This could be necessary, for example, when a witness cannot be 
found, when the witness cannot come to England or Wales to give evidence, or 
when another measure needs to be carried out in the requested State, such as a 
search. Then the competent English or Welsh authorities need to send a letter of 
request to the foreign authorities to request their assistance. In this manner the 
defence might be able to admit evidence through the authorities, and therefore 
adopt an active approach which is more constrained.

The defence has been given the right to apply to a judge to request mutual 
legal assistance. This, however, is only possible when proceedings have been 
instituted and the defendant has been formally charged. During the criminal 
investigation, the defence could only request the CPS to issue a letter of request 
on an informal basis. This could be problematic if the defence does not want to 
involve its opponent party in the investigation, because it is not certain whether 
the evidence to be obtained will be exculpatory of nature. 

When a letter of request has been sent to obtain evidence, then its execution 
depends on whether the investigation will be carried out in accordance with the 
laws of the requesting or the requested State. If a witness examination is carried 
out in accordance with the English and Welsh laws, then the defence will in 
principle be present to ask the witness questions in cross-examination. In the 
case that England or Wales is the requesting State, then the witness has to be 
heard at trial or via video conference in order for the statement to be admissible 
as evidence. When England or Wales is the requested State, then it is important 
for the requesting authorities to specifically request a court hearing, if that is 
necessary, because otherwise the police will merely be instructed to obtain a 
witness statement in order to execute the letter of request.

With regard to search and seizure, this is an investigative measure which 
has been developed as an instrument for the authorities to obtain evidence. It 
is not common for the defence in the English and Welsh criminal procedure to 
request a search to be carried out abroad. If a search is carried out in England or 
Wales, then this is only possible if the place can be connected to the (arrested) 
suspect or the defendant in the foreign criminal procedure. For this reason, it 
is not very likely that a foreign defence lawyer will make the request to have 
a search conducted in England or Wales. Furthermore, the defence in general 
does not have a right in the English or Welsh criminal procedure to be present 
when a search is carried out.

As to the future of cross-border evidence gathering, the EIO will most 
probably not be implemented in England and Wales, as England and Wales will 
be leaving the EU. When this will happen, international cooperation with the 
EU Member States will once again – at least initially – take place on the basis 
of the MLA Convention of 1959 and its additional protocols.
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Italy
 

1  Introduction

The previous chapters have discussed how a predominantly inquisitorial system 
and a mainly adversarial system organise the procedure of cross-border evidence 
gathering and especially how they give the opportunity to the defence to obtain 
or to have obtained evidence abroad. In this chapter the focus is on the Italian 
criminal procedure, which, like the English and Welsh criminal procedure, is 
regarded to be a predominantly adversarial system. At the same time, however, 
the Italian criminal procedure has also many inquisitorial characteristics. On 
the one hand, the focus of the criminal procedure is on the trial phase as the 
principal stage where the prosecution and the defence present their arguments 
and their own evidence. The defence lawyer, for this reason, has been accorded 
investigative powers. On the other hand, the prosecutor is in theory regarded as 
being an unbiased judicial authority, who should also investigate exculpatory 
circumstances. The question arises as to how this system, which seems to be 
a combination of adversarial and inquisitorial traditions, has organised cross-
border evidence gathering and especially which opportunities have been given 
to the parties, in particular the defence, to obtain or to have obtained evidence 
abroad in order to prepare their cases; how does Italy establish procedural 
equality between the parties in this context, and does the defence face any 
particular challenges in preparing a case when evidence is abroad?

The discussion in this chapter proceeds as follows. The first section focuses 
on the Italian criminal procedure and explains its nature, the different roles 
of the parties in the pre-trial phase, and how the principle of equality of arms 
is understood and applied in this system. The second section discusses how 
cross-border evidence gathering is organised in Italy, by explaining the roles of 
the different parties in this procedure. This is followed by a case-study of two 
investigative measures in order to understand how international cooperation 
is carried out. These investigations are witness examinations and search and 
seizure. The final part focuses on the future and it discusses how the current 
system might change when the EIO is implemented in the Italian criminal 
justice system.



180 Chapter 6

2  The Italian criminal procedure

2.1  The nature of the criminal procedure

At first sight, the Italian criminal procedure seems to be a system which is 
adversarial in nature.1 Upon a closer look, however, it becomes clear that it has 
various characteristics of the inquisitorial system. The reason that the Italian 
criminal procedure has aspects of both systems is the adoption of the current 
Code of Criminal Procedure (Codice di Procedura Penale; CPP) in 1989. The 
aim of the CPP was to shift from an inquisitorial to an adversarial criminal 
procedure, such as the one in the Anglo-American legal systems. To what extent 
the criminal procedure had actually become adversarial was subsequently a 
‘hot topic’ in the legal doctrine; especially because the procedure seemed to 
have retained some of its old features and others were reintroduced in the years 
that followed.2

The Italian criminal procedure started as an inquisitorial system for the 
reason that Italy’s first CPP was inspired by the Napoleonic code – or the 
French Code d’instruction criminelle of 1808.3 This means that the focus 
of the criminal procedure was on the pre-trial phase as the stage where the 
investigating authorities, and especially the investigating judge, would conduct 
a criminal investigation with the purpose of finding the truth. The objectivity 
of the investigating authorities meant that they were expected to take both 
incriminating and exculpatory circumstances into consideration. After the 
criminal investigation was completed, the dossier with the investigation results 
would be handed over to the trial judge. He would continue the investigation 
at trial, adopting an active role in the truth-finding process, and finally render a 
judgment. The suspect was the object of the secret criminal investigation. This 
meant that only at trial the suspect – then defendant – would be completely 
aware of the criminal investigation which had been carried out in the preparation 
of the case against him or her. It was also only in the trial phase that s/he would 
be given the chance to defend him- or herself with the assistance of a defence 
lawyer against the accusations of the prosecutor. 

1 See para 1.4.1 of Chapter 1.
2 R Montana, ‘Adversarialism in Italy: Using the Concept of Legal Culture to Understand 

Resistance to Legal Modifications and its Consequences’ (2012) 20 European Journal of 
Crime, Criminal Law and Criminal Justice 99. See furthermore, M Panzavolta, ‘Of hearsay 
and beyond: is the Italian criminal justice system and adversarial system?’ (2016) 20 The 
International Journal of Human Rights 577-624; LJ Fassler, ‘The Italian Penal Procedure 
Code: An Adversarial System of Criminal Procedure in Continental Europe’ (1991) 29 
Columbia Journal of Transnational Law 245; E Selvaggi, ‘An Accusatorial System in a 
Civil Law Country: the 1988 Italian Code of Criminal Procedure’ (1989) 62 Temple Law 
Review 1211. 

3 M Panzavolta, ‘Of hearsay and beyond: is the Italian criminal justice system and adversarial 
system?’ (n 2) 619. See also para 2.1 of Chapter 4.
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In both 1913 and 1930 new CPP were adopted, and the criminal procedure 
remained inquisitorial in nature. Conducting investigations with the purpose 
of establishing the truth continued to be the task of the authorities.4 The only 
role of the defendant was to defend him- or herself at trial. S/he and his or her 
defence lawyer, therefore, were not part of the evidence gathering process.5 For 
this reason, Illuminati and Caianiello describe the role of the defence lawyer 
under these codes as the ‘plaidoyant’, meaning that his or her sole function was 
to comment – to plead – on the results of the criminal investigation conducted 
by the investigating authorities.6

When in the 1970s more attention was given to the position of the defence 
in the criminal procedure, it was argued that an adversarial criminal procedure 
would better protect individuals, such as the suspect, against ‘abuses of power’.7 
As explained by Montana, it was believed that, for example, the trial judge 
would often adopt the same view as the investigating authorities on a case, 
simply because s/he would use the dossier with the investigation results as a 
basis for the investigation at trial. As a consequence, the case of the prosecution 
and the defence would not be treated equally. For this reason, with the aim of 
better safeguarding the principle of equality of arms in the criminal procedure, 
a new CPP was adopted.

With the adversarial system as a source of inspiration, the new and current 
CPP made some structural – if not ‘revolutionary’8 – changes to the Italian 
criminal procedure. First of all, the main investigating authority was no longer 
the investigating judge, but the prosecutor.9 The latter is still considered to be 
an impartial judicial authority, but now also has the role of ‘the accuser in a 
dispute between parties’.10 Furthermore, the focus of the criminal procedure 
has shifted from the pre-trial phase to the trial, as the stage where evidence is 
produced through a discussion between the two parties. The principle of orality 
still applies, but the Italian criminal procedure now also operates with a so-
called ‘double-dossier system’; the trial judge works with a different dossier 
to that of the investigating authorities in the pre-trial phase.11 This means that 

4 Art 299 CPP 1930 provided that all necessary information and materials must be gathered 
in order to establish the truth.

5 Regarding CCP 1930, see P Ventura, Le Indagini Difensive (Giuffrè 2005) 7-8. 
6 G Illuminati and M Caianiello, ‘The Investigative Stage of the Criminal Process in Italy’ in E 

Cape, J Hodgson, T Prakken and T Spronken (eds), Suspects in Europe: Procedural Rights at 
the Investigative Stage of the Criminal Process in the European Union (Intersentia 2007) 147.

7 R Montana, ‘Adversarialism in Italy’ (n 2) 104.
8 WT Pizzi and M Montagna, ‘The Battle to Establish and Adversarial Trial System in Italy’ 

(2003-2004) 25 Michigan Journal of International Law 429.
9 F Ruggieri and S Marcolini, ‘Italy’ in K Ligeti (ed), Toward a Prosecutor for the European 

Union, vol 1 (Hart Publishing 2013) 369.
10 See R Montana, ‘Adversarialism in Italy’ (n 2) 108-120 for a discussion on the self-image 

of the Italian prosecutor and his role in the Italian criminal procedure.
11 G Illuminati and M Caianiello, ‘The Investigative Stage of the Criminal Process in Italy’ (n 

6) 130.
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the dossier of the investigation, which is composed by the prosecutor, is in 
principle only made available to the prosecution and the defence. The trial 
dossier will subsequently gather all the information and materials presented at 
trial which will form the basis of the judgment.12

With regard to the role of the defence, this also changed substantially with 
the introduction of the current CPP. As an adversary to the prosecutor at trial, 
the defence is now expected to present its own case and to adduce possible 
exculpatory evidence. Initially, the law gave the defence the right to request 
that evidence would be admitted at trial.13 In practice, this was interpreted as a 
right to defend oneself by adducing evidence.

After the introduction of the current CPP, several changes to the criminal 
procedure were made by both the legislature and by the judiciary.14 The latter 
tried to bring back elements of the old inquisitorial procedure through its case-
law; especially the Constitutional Court undermined some basic principles 
of the adversarial procedure in its decisions.15 An example of an inquisitorial 
feature which has survived the change to an adversarial system is the role of 
the trial judge.16 Although in theory the debate at trial is between the parties, 
the trial judge can still adopt an active role. For instance, when the parties 
have finished presenting their cases the CPP gives the trial judge the ability 
to introduce new evidence if s/he finds that s/he is not able to make a decision 
on the basis of the evidence presented by the parties at the trial.17 This means 
that the trial judge may either introduce new evidence him- or herself or that 
s/he may ask the prosecution or the defence to submit further information. 
Originally, this provision was considered to be an ‘exception to the rule’, 
but the broad interpretation of the provision in case-law has resulted in a 
practice where the trial judge has retained his or her old role under the former 
inquisitorial system.18

There are several other examples of how the Constitutional Court tried to 
reinstall elements of the inquisitorial system in the Italian criminal procedure.19 

12 Exceptions, however, exist: the special procedure of, for example, the abbreviated trial is 
based on the investigations results gathered in the pre-trial phase, as set forth in Art 438 
CPP.

13 Ibid Art 190.
14 L Marafioti, ‘Italian Criminal Procedure: A System Caught Between Two Traditions’ in J 

Jackson, M Langer and P Tillers (eds), Crime, Procedure and Evidence in a Comparative 
and International Context, Essays in Honour of Mirjan Damaška (Hart Publishing 2008) 85.

15 WT Pizzi and M Montagna, ‘The Battle to Establish an Adversarial Trial System in Italy’ 
(n 8) 430.

16 V Grevi, ‘Prove’ in G Conso, V Grevi and M Bargis (eds), Compendio di Procedura Penale 
(CEDAM 2012) 314.

17 Art 507 CPP.
18 Italian Constitutional Court (Corte Costituzionale) no 111 (26 March 1993).
19 Italian Constitutional Court (Corte Costituzionale) no 24 (31 January 1992); Italian 

Constitutional Court (Corte Costituzionale) no 254 (3 June 1992), as to the use of an 
accomplice’s out-out-court witness statements, when he exercised his right to remain silent 
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The legislature responded to this case-law by adopting legislation to strengthen 
the adversarial nature of the procedure.20 These changes concerned especially 
the position of the defence. Where the defence had been given the ability to 
introduce evidence under the broad interpretation of the provision on ‘the 
right to present evidence’, the CPP did not lay down any specific provisions 
on defence investigations.21 This created the problem that the defence could 
in theory conduct investigations, but that in practice that right was not 
defined and therefore impossible to exercise. Initially, this was not considered 
problematic, because the defence can request the prosecutor to conduct specific 
investigations.22 But later, after the principle of equality of arms had been 
laid down in the Constitution, it was acknowledged that it was necessary to 
strengthen the position of the defence with regard to evidence gathering.23 
Consequently, legislation was adopted in 2000, setting forth a comprehensive 
regulation of defence investigations.24 Nowadays, defence lawyers increasingly 
consider themselves as an adversary to the prosecutor, with the ability to 
conduct independent investigations and to ‘build at trial a different personal 
strategy, in contrast to the one presented by the prosecutor’.25 At the same time, 
other parties in criminal proceedings are starting to accept slowly but surely the 
new role of the defence.26

at trial; Italian Constitutional Court (Corte Costituzionale) no 255 (4 June 1992), concerning 
the use of impeaching statements at trial.

20 WT Pizzi and M Montagna, ‘The Battle to Establish an Adversarial Trial System in Italy’ 
(n 8) 450.

21 Art 190 CPP. Only in the Legislative decree on implementing, coordinating and transitional 
provisions concerning the Code of Criminal Procedure (Decreto legislativo: Norme di 
attuazione, di coordinamento e transitorie del codice di procedura penale) of 28 July 1989, 
no 271, which are the ancillary provisions which explain how the code should be applied 
in practice, two provisions were laid down regarding the defence investigations: Artt 38 
and 222 of Legislative decree on implementing, coordinating and transitional provisions 
concerning the Code of Criminal Procedure (Decreto legislativo: Norme di attuazione, 
di coordinamento e transitorie del codice di procedura penale) of 28 July 1989, no 271 
(Disposizioni di attuazione del CPP; Disp Att CPP). These provisions had been modified by 
the Law of 8 August 1995, no 332.

22 Art 367 CPP.
23 Art 111 Costituzione della Repubblica Italiana 1947 (Italian Constitution); F Albano, 

‘Inutilizzabili le dichiarazioni raccolte dal difensore all’estero’ (2008) 12 Cassazione 
Penale 4711; C Angeloni, ‘L’inammissibilità di investigazioni difensive all’estero: una 
ricostruzione plausibile?’ (2008) 3 Rivista Italiana di Diritto e Procedura Penale 1385-
1386; L Marafioti, ‘Italian Criminal Procedure’ (n 14) 82-83.

24 Act: Provisions with regard to defence investigations (Legge: Disposizioni in materia di 
indagini difensive) of 7 December 2000, no 397. Canestrini explains that in the beginning 
some defence lawyers interpreted the Code of Conduct for Italian Lawyers, National Bar 
Council, 31 January 2014 (Code of Conduct 2014), which prohibits the defence lawyer 
to influence the statement of witnesses, as a prohibition to contact witnesses in general 
(interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016)).

25 G Illuminati and M Caianiello, ‘The Investigative Stage of the Criminal Process in Italy’ (n 
6) 147-148. 

26 Interview with F Pastore, defence lawyer at law firm Vaccaro Ricco & Frizzi (2 April 2016).
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To summarise, although the Italian criminal procedure has maintained 
several inquisitorial characteristics, in general it can be seen as a procedure 
where two parties may conduct investigations and present their cases at trial as 
two adversaries. The Italian criminal procedure, therefore, is mainly adversarial 
in nature.

2.2  The position of the authorities in the pre-trial phase

2.2.1  The prosecutor and the police
The investigation in the pre-trial phase of the Italian criminal procedure is the 
responsibility of the prosecutor (procuratore). S/he is a judicial authority27 
that represents the Public Prosecutor’s Office, which is the only authority 
that can prosecute criminal offences in the Italian criminal justice system.28 
In accordance with the principle of legality, the prosecutor has the obligation 
to start a criminal investigation when possible criminal conduct has been 
brought to his or her attention.29 S/he can either receive this information – the 
notitia criminis – from the police or directly from the person who reports the 
criminal offence.30 The prosecutor also has the power to start a prosecution.31 It, 
however, is the preliminary hearing judge who decides whether there is enough 
evidence to send a case to trial. For this reason, if the prosecutor believes that 
no criminal proceedings can be instituted because of, for example, a lack of 
evidence, then s/he needs to apply to the preliminary investigation judge for 
authorisation to terminate the criminal investigation.32 

As the responsible authority, the prosecutor is the decision maker over 
the conduct of the criminal investigation. Although s/he has the obligation of 
following up on lines of inquiry which are incriminating as well as exculpatory 
in nature, s/he enjoys a margin of discretion in deciding which investigations are 
relevant.33 To this end, the prosecutor has been given the power to apply several 
investigative measures. Only when s/he wishes to carry out an investigation 
which is ‘intrusive’ in nature, s/he will need to obtain a warrant from a 
preliminary investigations judge. In practice, some doubt the willingness of the 
prosecutor to investigate possible exculpatory evidence and to otherwise assist 

27 Prosecutors are a member of the judiciary since the adoption of the Italian Constitution 
in 1948, as laid down in Art 104. They are therefore regarded to be autonomous and 
independent.

28 Art 50 CPP. Private prosecutions do not exist in the Italian criminal justice system.
29 Art 112 Italian Constitution and Art 51 CPP.
30 Artt 330-334 CPP.
31 Ibid Art 405.
32 Ibid Art 408.
33 Ibid Art 358. The Constitutional Court has held that the obligation of the public prosecutor 

to conduct every necessary activity pursuant to Art 358 CPP did not serve the purpose of 
ensuring the equality of arms between prosecution and defence, but simply ensured that the 
investigations were conducted in an orderly fashion, in Italian Constitutional Court (Corte 
Costituzionale) no 96 (order) (11 April 1997).
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the defence.34 The prosecutor therefore is sometimes seen as a biased or partial 
adversary, rather than an objective investigating authority.

The prosecutor can either carry out investigative measures him- or herself or 
s/he may instruct the police to do so.35 In practice, the prosecutor is only actively 
involved in the criminal investigation when it concerns a serious or complicated 
criminal offence.36 For this reason, the police operate quite independently and 
the prosecutor has only a (limited) supervisory role over the police and thus the 
investigation. For example, instead of the prosecutor giving direct instructions 
to the police, the police are more likely to be asking the prosecutor to issue 
the orders required for any coercive investigative measures they would like to 
carry out.37 Like the prosecutor, the police have the obligation to investigate 
both incriminating and exculpatory evidence and lines of enquiry.

In Italy there are different police forces which could be involved in carrying 
out a criminal investigation. The officers operating under instructions of the 
prosecutor or a judge are generally referred to as the ‘judiciary police’ (polizia 
giudiziaria).38 These officers do not constitute a separate police force, but can 
belong to any one of the police forces. Usually, a criminal offence is either 
discovered by or reported to the State Police (Polizia di Stato) of the Ministry 
of Internal Affairs, which subsequently will assist the prosecutor in the criminal 
investigation. However, when a criminal offence is linked to economic or 
financial matters, it is more likely that the Financial Guard (Guardia di 
Finanzia) of the Ministry of Economic Affairs and Finance will be conducting 
the investigation. Similarly, the Military Police (l’Arma dei Carabinieri) of the 
Ministry of Defence deals with cases of a more international character, such as 
illegal immigration and organised crime.39

When the police discover or receive information about a possible criminal 
offence, they have the obligation to report this without delay to the prosecutor.40 
Technically speaking, at this point the police still operate independently: 
only once the prosecutor has been informed about the criminal offence and 
initiates a criminal investigation, are the police officially placed under his or 
her supervision.41 They then have the obligation to inform the prosecutor about 

34 Interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016).
35 Artt 326, 327, and 330-334 CPP.
36 M Caianiello, ‘Italy’ in E Cape, Z Namoradze, R Smith and T Spronken (eds), Effective 

Criminal Defence in Europe (Intersentia 2010) 380.
37 Examples are the inspection of places, objects or persons (Artt 245-246 CPP) and the 

confiscation of the crime scene (Art 253 CPP). See also G Illuminati and M Caianiello, 
‘The Investigative Stage of the Criminal Process in Italy’ (n 6) 134.

38 Art 55 CPP. When the police carries out measures, which are not related to matters of justice 
but to matters of security, the umbrella term of ‘security police’ (polizia di sicurezza) is used.

39 In addition to these three police forces, other law enforcement authorities exist such as 
the Penitentiary Police (Il Corpo di Polizia Penitenziaria) and the State Forestry Corps (Il 
Corpo Forestale dello Stato). See Art 57 CPP.

40 Ibid Art 347 (1).
41 Ibid Art 348 (3).
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the measures they have carried out and about any possible new information 
they have discovered.

The prosecutor collects all the information and materials gathered during 
the investigation in a dossier.42 Only if s/he decides at the end of the criminal 
investigation to commence prosecution, will s/he need to disclose the dossier 
to the defence with the information that the criminal investigation has been 
concluded and the basis on which grounds the defendant will be prosecuted.43 

2.2.2  The judiciary
Two different judges represent the judiciary in the pre-trial phase of the Italian 
criminal procedure: the preliminary investigations judge (giudice per le 
indagini preliminari) and the preliminary hearing judge (giudice dell’udienza 
preliminare).44

The primary role of the preliminary investigations judge is to safeguard 
fundamental rights in the criminal investigation. The prosecutor and the defence 
therefore need his or her permission to carry out certain coercive or intrusive 
investigative measures. Examples with regard to the prosecutor are the application 
of pre-trial detention, and also intercepting telephone communication.45 The 
preliminary investigations judge does not have any control over the conduct 
of the criminal investigation, for which reason s/he is also called ‘the judge 
without a file’.46 However, s/he can be involved in the process of evidence 
gathering. The CPP sets forth a procedure which can be carried out during the 
criminal investigation and which is called the ‘incidente probatorio’: literally 
translated the ‘evidence gathering event’.47 This procedure exists to obtain – or 
more precise: to secure – evidence that most likely will not be available at the 
stage of the trial. An example is the statement of a witness who is terminally 
ill or who might be coerced to change his or her testimony at trial.48 Both the 
prosecutor and the defence can request the preliminary investigations judge to 
carry out an incidente probatorio.

In addition, the preliminary investigations judge is also responsible for 
supervising and ensuring that the prosecutor has followed his or her duty to start 
a criminal investigation when having received information about a possible 
criminal offence.49 The preliminary investigations judge also has the power 
to decide upon application of the prosecutor whether a criminal investigation 
should be terminated or not.

42 All investigations need to be recorded, as laid down in Art 373 CPP.
43 Ibid Art 415bis.
44 Ibid Art 328.
45 Ibid Artt 266, 266bis, and 275.
46 M Caianiello, ‘Italy’ (n 36) 380.
47 Art 392 CPP. Marafioti calls it a ‘deposition-like procedure’ in L Marafioti, ‘Italian Criminal 

Procedure’ (n 14) 83.
48 Art 392 (1) (a) and (b) CPP.
49 R Montana, ‘Adversarialism in Italy’ (n 2) 105.
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After the criminal investigation has been concluded and the prosecutor 
has started a prosecution, a preliminary hearing will take place where the 
preliminary hearing judge will review the decision to prosecute and determine 
whether there is enough evidence to send the case to trial.50 The judge will take 
into account both the results of the criminal investigation and the results of the 
defence investigation, which could be presented by the defence at this stage of 
the criminal procedure.51

2.3  The position of the defence in the pre-trial phase

The Italian Constitution lays down both the right to defence and the right to a 
fair trial.52 Following from these rights, the defendant has the right to present 
his or her case at trial in ‘equal conditions’ to the prosecutor. S/he may examine 
witnesses and ‘produce all other evidence in favour of the defence’. In order 
to prepare his or her case for trial, the defendant has several minimum rights, 
such as the right to ‘adequate time and conditions’. However, although the 
defendant should have the same procedural opportunities as the prosecutor at 
trial to present a case, there are definitely differences in the way both parties 
can prepare their cases in the pre-trial phase. The rights and possibilities of the 
defendant – or the suspect – are as follows.

In the Italian criminal procedure a person becomes officially a suspect in 
a criminal investigation once the prosecutor has registered him or her as the 
person who is considered responsible for the reported criminal offence.53 When 
subsequently enough evidence has been gathered to start a prosecution and the 
prosecutor has drawn up the indictment,54 then the suspect becomes officially 
a defendant.55 As soon as a person becomes aware that s/he is a suspect in 
a criminal investigation, s/he may start preparing his or her defence.56 To be 
precise, a defence lawyer may even be instructed to conduct an investigation 
before a criminal investigation has been initiated, as will be discussed below.

During the criminal investigation, a suspect has, first of all, the right to 
appoint a defence lawyer of his or her choice.57 The rights of the suspect are 
extended to the defence lawyer in the Italian criminal procedure.58 Because 
some investigations and also some criminal proceedings require the attendance 

50 Art 416 CPP.
51 Ibid Art 421.
52 Artt 24 and 111 Italian Constitution. 
53 Art 335 (1) CPP.
54 Ibid Art 417.
55 Ibid Art 60.
56 According to Art 61 CPP, the defence rights which have been given to the defendant in the 

Italian criminal procedure are also applicable to the suspect in the criminal investigation.
57 Ibid Art 96.
58 Ibid Art 99. According to Art 104 CPP, the defence lawyer will also – in principle – have 

access to his or her client who is held in pre-trial detention. This right can only be restricted 
in exceptional circumstances and for a maximum of 5 days.
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of a defence lawyer, the suspect will have a lawyer appointed if s/he has not 
chosen one him- or herself.59 In case the suspect does not have the financial 
means to pay for a defence lawyer, s/he can apply for legal aid.60

Secondly, the suspect has the right to be assisted free of charge by an 
interpreter or a translator if s/he does not understand the Italian language.61 It 
is the responsibility of the prosecutor to appoint an interpreter or a translator, 
who works with a language that the suspect can understand. It is therefore not 
necessary that, for example, documents are translated into the native language 
of the suspect.62 

The right of the suspect to be informed is limited during the criminal 
investigation, because in principle it is kept secret until the prosecutor decides 
to start a prosecution.63 Only when the prosecutor or the police conduct an 
investigation which requires the presence of the suspect or the defence lawyer, 
will the defence receive information about the criminal investigation.64 This 
could be, for example, when the suspect is interrogated by the prosecutor.65

With the (limited) information that the defence has at this stage of the 
criminal procedure, it could decide to start investigating lines of inquiry 
which are potentially exculpatory in nature. The Italian law gives the defence 
lawyer the power to conduct autonomous investigations66 or to appoint private 
investigators or experts to this end.67 According to the case-law of the Supreme 
Court, the defence lawyer should be considered as a public officer when 
drafting records of, for example, witness’ statements.68 The Supreme Court 
has explained that, even though defence investigations are aimed at finding 
elements which are useful to the defence rather than an attempt of truth-finding, 

59 Ibid Art 97. The defence lawyer who has been appointed to the defence lawyer will not be 
paid by the State.

60 This is, however, only possible when his or her annual income is under 11,528.42 euro, 
according to Decree: Adjustment of income limits for the admission to legal aid (Decreto: 
Adeguamento dei limiti di reddito per l’ammissione al patrocinio a spese dello Stato) of 7 
May 2015, para 7.

61 Art 143 CPP. The suspect has also the right to have an interpreter free of charge in order to 
communicate with his or her defence lawyer, as laid down in Art 104 (4) bis CPP. This right 
has been adopted after the EU Directive on the right to interpretation and legislation has 
been implemented in the Italian legal order by Legislative decree: implementation of the 
directive 2010/64/EU on the right to interpretation and translation in criminal proceedings 
(Decreto legislativo: Attuazione della direttiva 2010/64/UE sul diritto all’interpretatzione e 
alla traduzione nei procedimento penali) of 4 March 2014, no 32.

62 M Caianiello, ‘Italy’ (n 36) 411.
63 Art 329 (1) CPP.
64 Ibid Artt 369, 369bis and 375.
65 Ibid Art 388. Another example of an investigative measure during which the defence lawyer 

can be present is the search (and seizure) of the suspect or his property (Artt 352, 354 and 
356 CPP).

66 Ibid Art 327bis. 
67 Ibid Art 327bis (3). A private investigator needs to have a licence as provided by Art 134 

Royal decree (Regio Decreto) of 18 June 1931, no 773. 
68 Italian Supreme Court (Corte di Cassazione) no 32009 (27 June 2006).
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the defence is also interested in conducting an investigation which is as reliable 
as the one conducted by the prosecutor. The Court furthermore argued that, 
in light of the principle of equality between the defence and prosecution, the 
records drafted by the defence have the same probative value as the ones drafted 
by the prosecution and it would therefore be inappropriate to differentiate 
between these two settings. 

As a consequence of this judgment, the lawyer is subject to the same 
obligations and constraints as the prosecutor. This means that the right to 
defend does not entail a right to manipulate the evidence with the purpose of 
making it look more favourable for the defendant. Falsifying the records would 
constitute a criminal offence. However, the defence lawyer does not have the 
obligation to submit all the evidence s/he has gathered; especially if this would 
be evidence that incriminates the defendant. According to the Supreme Court, 
this discretionary power is not incompatible with the qualification of the lawyer 
as a public official in the context of investigations.

Defence investigations are considered crucial for the defence to determine a 
strategy for its case.69 In the Italian criminal procedure, the defence may carry 
out investigations at every stage of the criminal procedure. It is even possible 
for the defence lawyer, when his or her client suspects that soon a criminal 
procedure will be brought against him or her, to conduct investigations before 
the prosecutor has initiated the criminal investigation.70 However, in this 
particular case only the activities which do not require any intervention or 
authorisation on the part of judicial authorities are allowed.

 The CPP lays down all the possible defence investigations, which are (1) 
obtaining statements of witnesses,71 (2) requesting documents from public 
administrations,72 and (3) accessing premises with the purpose of viewing a 
site or an object.73 Generally speaking, the defence can carry out these investi-
gations independently and without informing the authorities. But when third 
parties do not wish to cooperate, then the defence lawyer needs to request the 
competent authority for authorisation to carry it out as a coercive measure or 
for this authority to carry out the investigation instead.

With regard to obtaining witness statements, this is generally speaking the 
most common and also the most important investigation which can be carried 
out by a defence lawyer.74 S/he is allowed to contact every possible witness 
as long as s/he informs him or her that s/he is a defence lawyer conducting 
an investigation for his or her client and also warns him or her that s/he 

69 Interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016).
70 Art 391nonies (1) CPP.
71 Ibid Art 391bis.
72 Ibid Art 391quater.
73 Ibid Artt 391sexies and 391septies.
74 Interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016). 

See also Camere Penali, Osservatorio Sulle Investigazioni Difensive, Relazione sull’attività 
dell’osservatorio nel semester, 2013, 6. 
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cannot share any information about possible questions that the investigating 
authorities have already asked him or her.75 In cases where the witness does not 
want to cooperate voluntarily, the defence can ask the prosecutor to summon 
the witness for an examination.76 According to Canestrini, this strategy is not 
without risk.77 If the prosecutor, who has the discretion to deny such a request,78 
agrees to assist the defence and subsequently summons the witness, then this 
person will become the witness of the prosecutor. As a consequence, it is the 
prosecutor who subsequently decides on, for example, the questions for the 
examination and the defence loses the ‘control’ over the investigation. In cases 
where the prosecutor refuses to assist the defence, then the defence could 
complain about this decision at the trial, but at that point it might be already too 
late to obtain the evidence.79 An alternative could be the incidente probatorio, 
which can be carried out by the preliminary investigations judge under the 
circumstances set forth in the CPP.80

A similar procedure exists when a public administration refuses to provide 
the defence lawyer with any requested documents. In that case, the defence 
lawyer has the option to make a request to the public prosecutor for assistance 
in obtaining the documents.81 If, however, the prosecutor refuses to provide 
assistance, s/he will have to apply to the preliminary investigations judge who 
will subsequently decide over the matter.82

To what extent the defence lawyer will have to involve the authorities in 
accessing certain premises with the purpose of, for example, conducting a site 
view, depends on whether the location is publicly accessible or not. If these 
premises are public, then the defence lawyer can carry out this investigation 

75 Art 391bis (3) (a) and (e) CPP. See also Art 55 Code of Conduct 2014 (n 24). The witness 
statement has to be drawn up in accordance with the requirements of Art 391ter CPP, which 
is the same format as used by the investigating authorities. There are two options: either 
the written statement lays down the exact questions, asked by the defence lawyer, and the 
exact answers, given by the witness, or the statement is a summary of what the witness has 
declared. According to M Caianiello (interview with M Caianiello, former defence lawyer, 
Professor at the University of Bologna (Bologna, Italy, 23 September 2015)) and M Bencini 
(interview with M Bencini, defence lawyer at law firm Lauri-Mangiarotti (Milan, Italy, 24 
September 2015)) it is common in practice to write the statement down as a procès-verbale, 
in order to prevent any doubt about what has been asked and answered. Furthermore, M 
Caianiello explains that he would invite a colleague to attend the examination, so this 
person can declare later about the exact conduct of the examination, if necessary. Another 
option would be, as explained by M Bencini, to record the examination.

76 Artt 367 and 377 CPP.
77 Interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016).
78 M Caianiello, ‘Italy’ (n 36) 408.
79 Interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016).
80 Art 392 CPP. See para 2.2.2 of this chapter.
81 Ibid Artt 391quater (3) and 367.
82 Ibid Artt 367 and 368.
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independently.83 S/he may also invite experts to assist him or her in the 
investigation.84 However, when the premises are private, then the defence 
lawyer needs to have the authorisation of a judge. It is not possible to access 
a home, unless it is necessary to ‘ascertain traces and other material effects of 
the criminal offence’.85

Because the defence lawyer in practice actually still depends to a great 
degree on the cooperation of the authorities in carrying out any process, Bencini 
explains that in his or her opinion defence investigations in the Italian criminal 
procedure ‘do not have real teeth’.86 Furthermore, there are many investigative 
measures which the investigating authorities can carry out, which the defence 
lawyer cannot. Examples are most coercive measures, such as seizing objects.87 
If the defence lawyer would like to have any other investigation carried out, 
then s/he will have to make a request to the prosecutor.88 In addition, the 
defence may also request the preliminary investigations judge to carry out an 
incidente probatorio.89 The reason that the defence may request the assistance 
of the authorities is because the authorities have the duty to conduct impartial 
investigations. The question is to what extent the prosecutor and the defence 
lawyer are true adversaries when it comes to the preparation of their cases for 
trial.

Whether in practice defence investigations are carried out, depends – apart 
from the argument as to whether it is necessary – on the resources of the 
defence. The financial aspect of conducting an investigation could be a ‘real 
discriminating factor’.90 Caianiello explains that the average remuneration of a 
defence lawyer acting under legal aid was slightly less than 900 euro in 2007 
per case.91 It is not difficult to understand how problematic – if not impossible – 
it is to conduct effective defence investigations when the suspect is legally-
aided. This is confirmed by Canestrini and Pastore, who explain that the ability 

83 Ibid Art 391sexies. The defence lawyer has to provide in his or her report information 
such as the date and the location of the visit and attach additional information, such as 
photographs.

84 M Caianiello (interview with M Caianiello, former defence lawyer, Professor at the 
University of Bologna (Bologna, Italy, 23 September 2015)) gives the example of how 
he once invited an engineer to view a workplace where an accident had occurred. Another 
option would be to hire a consultant who is specialised in conducting searches, such as a 
retired police officer.

85 Art 391septies CPP. This provision sets forth that a request can be made to a ‘judge’, 
which means that it depends on the phase of the criminal procedure to which judge the 
defence should address its request. In the pre-trial phase, this is most likely the preliminary 
investigations judge.

86 Interview with M Bencini, defence lawyer at law firm Lauri-Mangiarotti (Milan, Italy, 24 
September 2015).

87 Artt 253 and 377 CPP.
88 Ibid Art 367.
89 Ibid Art 392.
90 M Caianiello, ‘Italy’ (n 36) 408. 
91 Ibid. 
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to conduct investigations really depends on whether the suspect him- or herself 
has sufficient financial resources.92 

At the end of the criminal investigation and before the indictment is drawn 
up, the prosecutor is obliged to disclose the dossier containing the investigation 
results to the defence.93 The prosecutor also has to ask the defence whether it 
would like to add any documents to the file or whether it would like to have 
any specific investigations carried out by the authorities.94 The dossier can be 
consulted at the registry and the defence is allowed to make copies. Until the 
first preliminary hearing take place, it is recommended that a defence lawyer 
checks at least once a month whether additional information has been added to 
the dossier.95 

At this point in the criminal procedure, the defence has in principle a full 
picture of the case of the prosecutor and it can determine whether any (further) 
investigations need to be carried out. The defence lawyer may now also be 
granted access to the crime scene, which during the criminal investigation 
could have been denied.

The results of the defence investigations will be gathered in the dossier of 
the defence. The defence is not obliged to disclose information about its case to 
the prosecutor in the pre-trial phase. If the information or material is favourable 
to the case of the defence,96 the defence can use it for its case at trial or it can 
share the evidence with the authorities in the pre-trial phase.97 The purpose 
of the latter could be, for example, to support a defence request to release the 
suspect from pre-trial detention.98 The evidence can also be submitted at the 
preliminary hearing as part of an application to the preliminary hearing judge 
to rule that the case cannot proceed.99 

92 Interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016).
93 Art 415bis CPP.
94 Ibid Art 415bis (3).
95 Interview with M Caianiello, former defence lawyer, Professor at the University of Bologna 

(Bologna, Italy, 23 September 2015).
96 The defence lawyer is not obliged to share incriminating information or evidence, see 

P Ventura, Le Indagini Difensive (n 4) 189.
97 Artt 500 or 391octies (1) and (4) CPP.
98 Ibid Art 309 (1).
99 Ibid Art 391octies (1). M Caianiello (interview with M Caianiello, former defence lawyer, 

Professor at the University of Bologna (Bologna, Italy, 23 September 2015)) explains that 
it is also possible for the defence to submit the gathered evidence at the first preliminary 
hearing and to request simultaneously for an ‘abbreviated trial’. An abbreviated trial (Artt 
438-448 CPP) takes place on the basis of the evidence gathered in the pre-trial phase. If 
there is enough exculpatory evidence and the judge decides it is not necessary to hear the 
prosecution, then he could decide to drop the case immediately at the preliminary hearing.
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2.4  The principle of equality of arms

The right to a fair trial has been laid down in the Italian Constitution, which 
implicitly enshrines the principle of equality of arms.100 From the analysis of 
the Italian criminal procedure it becomes clear that in this system this principle 
manifests as being that both parties, the prosecution and the defence, are able 
to present their case by adducing their own evidence and also by commenting 
on the arguments of the opposing party. This process establishes procedural 
equality. They should therefore be able to adopt a reactive and an active 
approach presenting their cases. To this end, both the prosecutor and the 
defence lawyer have the power to conduct autonomous investigations.

However, there are some restrictions to the investigative powers of the 
defence lawyer. The Italian CPP lays down specifically which investigative 
activities s/he can carry out. Other investigations or coercive measures may 
only be carried out with the authorisation or the assistance of the authorities.

When an investigation can solely be carried out by an authority, the defence 
needs to adopt a more constrained active approach presenting its case because 
evidence will be admitted via the authorities. This restriction is, in theory, 
counterbalanced by the duty of the investigating authorities to investigate both 
incriminating and exculpatory circumstances. Furthermore, the prosecutor 
has the duty to disclose the results of the investigation to the defence. This 
obligation does not exist for the defence.

3  Cross-border evidence gathering in the Italian criminal procedure

3.1  The applicable legislation

Since its unification, Italy has adopted various bilateral treaties on international 
cooperation with other States.101 Initially, the majority of the treaties dealt 
mainly with the procedure of extradition, but often also included additional 
provisions on obtaining evidence, such as witness’ statements.102 After the First 
World War, it became practice to adopt more treaties specifically on the topic 
of mutual legal assistance.103

Also on a domestic level, Italy was quick to regulate processes of inter-
national cooperation. The first Italian CPP of 1865 already laid down provisions 
on both extradition and mutual legal assistance.104 These provisions were based 

100 Art 111 Italian Constitution.
101 G La Greca, ‘Origine e Primi Sviluppi Della Cooperazione Giudiziaria Internazionale’ in 

G La Greca e M Riccarda Marchetti (eds), Rogatorie Penali e Cooperazione Giudiziaria 
Internazionale (Giappichelli 2003) 7.

102 An example is the Convention of 29 March 1871 on the extradition of criminals between 
Italy and Guatemala. 

103 MR Marchetti, L’Assistenza Giudiziaria Internazionale (Giuffrè 2005) 7.
104 Artt 853-854 CPP 1865.
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on the previous CPP of Sardinia, which – before the unification of Italy – was 
the first ‘Italian’ CPP to regulate international cooperation.105 Later the more 
detailed provisions in the CPP of 1913 and of 1930 applied.106

When subsequently multilateral treaties on mutual legal assistance were 
adopted on a European level, Italy was one of the first States to participate 
in the MLA Convention of 1959, which was ratified on 12 June 1962. This 
Convention became an important example for the bilateral treaties which 
Italy adopted later on.107 Italy also ratified the Additional Protocol to the MLA 
Convention of 1959 on 24 February 1986 and only a few years later it also 
became a Schengen State by ratifying the Schengen Convention of 1990, which 
also complements the MLA Convention of 1959.108 

Whilst Italy was for a period of time quick to adopt treaties on international 
cooperation with other (European) States, since the Schengen Convention it has 
not shown much willingness in participating in the European developments of 
international cooperation. For example, together with Greece and Ireland, Italy 
has not adopted the MLA Convention of 2000. Also the Second Additional 
Protocol to the MLA Convention of 1959, which contains similar provisions 
as the MLA Convention of 2000, was only signed by Italy on 23 January 2013. 
This means that, besides the many bilateral agreements that Italy has with other 
States, the main legal basis that Italy uses for mutual legal assistance with other 
EU Member States is the MLA Convention of 1959.

With regard to the mutual recognition instruments of the EU, Italy has 
been anything but keen to implement these new measures for international 
cooperation. By way of example, Italy was the last EU Member State to 
implement the EAW, which was subsequently highly criticised because of the 
various legal obstacles that Italy has created in the process of surrendering 
suspected, accused and convicted persons within the EU.109 In addition, the 
Italian government opposed the adoption of an EFO, which together with the 
EEW has not been implemented in the Italian criminal justice system.110 

Only since last year, the Italian government is planning to adopt legislation 
to implement both the MLA Convention of 2000 and the EIO, as will be 
discussed further below. This legislation will amend the CPP, which lays down 

105 The Sardinian CPP of 20 November 1859. See A Cordova, ‘Rogatorie internazionali 
penali’ (1913-1918) 10 Digesto italiano 1629; G La Greca, ‘Origine e Primi Sviluppi Della 
Cooperazione Giudiziaria Internazionale’ (n 101) 4.

106 For example, see Artt 635-653 CPP 1913.
107 MR Marchetti, L’Assistenza Giudiziaria Internazionale (n 103) 13.
108 Act (Legge) of 30 September 1993, no 388.
109 See F Impalà, ‘The European Arrest Warrant in the Italian legal system: between mutual 

recognition and mutual fear within the European Area of Freedom, Security and Justice’ 
(2005) 1 Utrecht Law Review 56-78; MR Marchetti, L‘Assistenza Giudiziaria Internazionale 
(n 103) 37.

110 The Italian Minister of Justice showed his discontent towards the EFO in articles published 
in newspapers such as La Repubblica (27 February 2002) 3, and Il corriere della sera 
(1 March 2002) 9.
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the basic provisions for the execution of mutual legal assistance in the Italian 
criminal justice system.111 Together with the international agreements, the CPP 
forms the legal basis for mutual legal assistance in Italy.112

3.2  The national organisation 

International cooperation in Italy is the main responsibility of the Office of 
International Cooperation (Ufficio II Cooperazione internazionale) of the 
Ministry of Justice.113 This Office fulfils several general tasks with regard to 
the execution of mutual legal assistance.

First of all, the Office of International Cooperation is the main contact point 
for incoming letters of request. It registers every request and it performs a 
preliminary check whether the request meets the requirements of both domestic 
and international law.114 If the Office accedes to an incoming request for mutual 
legal assistance, then the request has to be presented to the Court of Appeal 
in the jurisdiction where the request needs to be carried out.115 This is done 
by forwarding the request to a prosecutor who is appointed to the competent 
Court of Appeal and who will present it to the Court.116 The task of the Court 
of Appeal is to perform a similar check as the Ministry of Justice to understand 
whether the request meets the legal requirements, after which it may order its 
execution and nominate the judicial authority who will be in charge of carrying 
out the requested investigation.117 All letters of request are, in principle, sent to 
the Ministry of Justice. Only the ones coming from other Schengen States may 
be sent directly to the prosecutor, who can subsequently present the request to 
the competent Court of Appeal.118 

The second task of the Office of International Cooperation is to send letters 
of request on behalf of Italian authorities who are requesting mutual legal 
assistance from foreign authorities.119 Because the Italian authorities can send 
their requests directly to the authorities in other Schengen States, the Ministry 

111 Artt 723-729 CPP.
112 Ibid Art 696.
113 The exact order of the organisation is: Ministry of Justice – Department of Justice Affairs 

(Dipartimento per fli affari di giustizia) – General Directore of Criminal Justice (Direzione 
generale della giustizia penale) – Office II International Cooperation.

114 Art 723 CPP; MR Marchetti, L‘Assistenza Giudiziaria Internazionale (n 103) 153.
115 Art 724 (1) CPP. In case the request needs to be executed in more than one jurisdiction, then 

the Supreme Court decides which Court of Appeal is competent, following Artt 32 (1), 127 
and 724 (1bis) CPP.

116 Ibid Art 724 (2). Every Court of Appeal has a special section of prosecutors responsible for 
international cooperation.

117 Ibid Artt 724 (3)-(5bis) and 725 (1).
118 In this case it will still be necessary to inform the Ministry of Justice about the letter of 

request, as determined in Art 204bis Disp Att CPP. See also Art 53 (1) CISA.
119 Art 727 CPP.
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of Justice is likely to be only involved when the request needs to be sent to 
States outside of the Schengen Area.120

3.3  The position of the authorities 

As laid down in the European legislation on mutual legal assistance, it is only 
possible for the authorities to send a letter of request in the Italian criminal 
procedure. Similarly, only requests for mutual legal assistance from foreign 
authorities can be taken into consideration for execution. 

The Italian authorities who can request mutual legal assistance are the 
prosecutor or any judge.121 Individuals and the authorities who have not been 
given the power to send a letter of request therefore will have to direct their 
request to either a prosecutor or a judge, after which the authority in question 
will send a letter of request to the foreign authorities.

Regarding incoming requests for mutual legal assistance, their execution 
is the responsibility of either a judge of the Court of Appeal or a preliminary 
investigations judge, depending on who has been nominated by the Court of 
Appeal.122 The judicial authority assigned with the task to carry out the request 
may instruct the police to carry out any requested investigative measures. 

Although the prosecutor has an important role with regard to outgoing 
letters of requests, his or her role is very limited when it comes to incoming 
requests. If s/he receives a letter of request, then his or her main task is to 
forward it to the competent Court of Appeal and to inform, if applicable, 
other authorities about the request. The prosecutor does not have the power 
to decide over the request nor will s/he subsequently be involved in carrying 
out the requested investigation.123 In practice, this can be seen as problematic, 
because the judiciary is normally not involved in conducting investigations 
and therefore it is questioned to what extent this authority can make the right 
decisions regarding the execution of a letter of request.124 

3.4  The position of the defence 

3.4.1  Evidence gathering through international cooperation
The suspect or his or her defence lawyer can have different roles in the framework 
of international cooperation. First of all, the suspect or his or her property could 
be the object of the measure that the Italian or foreign authorities would like 
to carry out. In this case, the defence might want to prevent the measure from 

120 Art 53 (1) CISA.
121 Art 727 (1) CPP.
122 Ibid Art 725 (1); MR Marchetti, ‘Rapporti giurisdizionali con autorità straniere’ in G Conso, 

V Grevi and M Bargis (eds), Compendio di Procedura Penale (CEDAM 2014) 1186-1187.
123 MR Marchetti, ‘Rapporti giurisdizionali con autorità straniere’ (n 122) 1187.
124 Interview with P Suchan, prosecutor, seconded national expert to the Italian Desk of 

Eurojust (The Hague, the Netherlands, 2 October 2015).
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being carried out by using available legal remedies. Secondly, it is possible 
for the defence to challenge the results of cross-border investigations by the 
Italian prosecutor at a later stage of the criminal procedure, such as the trial 
proceedings. In addition, the defence – or only the defence lawyer – can also 
participate in the execution of a request for mutual legal assistance. However, 
the role or power that the suspect and his or her defence lawyer do not have 
is being able to ‘activate the rogatory mechanism’.125 Only the Italian judicial 
authorities can send a letter of request and, similarly, only competent foreign 
authorities may ask the Italian authorities for assistance. Thus the defence can 
only use the possibilities offered by the procedure of international cooperation 
in an indirect manner. This means that, if the defence wants to request foreign 
authorities to conduct an investigation, the defence will have to apply to the 
competent Italian judicial authorities to trigger the rogatory mechanism. This 
judicial authority could be the prosecutor or the preliminary investigations 
judge. However, instead of giving the judicial authority the mandate only to 
check whether the request of the defence meets all the legal requirements, as 
suggested by Angeloni, the authority has the discretion to decide whether the 
requested investigation in his or her opinion could be useful for the criminal 
investigation.126 The defence therefore cannot ever be certain whether the 
domestic authority will send the letter of request. 

When applying to the competent national authorities to request international 
cooperation, the defence has to follow the same procedures as it would when 
making a request for a domestic investigation.

The first option of the defence is to ask the prosecutor for assistance.127 
Although the prosecutor has the obligation to investigate lines of inquiry which 
could be incriminating and exculpatory in nature,128 s/he has the discretion to 
decide whether s/he wants to send a letter of request or not. The prosecutor is 
not bound by any time frame in making his or her decision. If s/he does not 
consider the investigation to be relevant for the criminal investigation, s/he 
will not send a letter of request.129 In such a case, there is no possibility for 
the defence to appeal against the decision. Only at a later stage of the criminal 
procedure, when trial proceedings have commenced, could the defence repeat 
its request to the trial judge. It is for this reason important that the defence 
fully explains and justifies its request for a cross-border investigation to the 
prosecutor making it clear why the investigation abroad is of importance to the 
outcome of the case.

125 MR Marchetti, ‘Rapporti giurisdizionali con autorità straniere’ (n 122) 1192.
126 C Angeloni, ‘L’inammissibilità di investigazioni difensive all’estero’ (n 23) 1388.
127 Art 367 CPP.
128 Ibid Art 358 (1).
129 Interview with P Suchan, prosecutor, seconded national expert to the Italian Desk of 

Eurojust (The Hague, the Netherlands, 2 October 2015).
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Another possibility for the defence is to request the preliminary investigations 
judge to send a letter of request in the framework of the previously discussed 
incidente probatorio.130 This is only an option with regard to those investigative 
measures and under those circumstances as are set out by law.131 An example is an 
examination of a witness, who most probably will not be able to testify at a later 
stage of the criminal procedure because s/he will no longer be present in Italy.

3.4.2  Independent investigations by the defence
As discussed above, the CPP lays down three investigative measures which in 
principle can be carried out independently by the defence lawyer.132 The law 
does not differentiate between domestic and international investigations. For 
this reason, because it was not specifically prohibited, it would happen that the 
defence lawyer would go abroad to carry out the measures as foreseen by the 
CPP.133 This practice, however, ended with a judgment of the Supreme Court 
in 2007.134

The case before the Supreme Court concerned a criminal organisation which 
had been accused of taking advantage of minors by taking the children away 
from their families in Bulgaria, bringing them to Italy, and by subsequently 
forcing them to commit a series of thefts.135 The prosecutor had conducted 
several investigations in this case, such as telephone tapping, infiltration by 
a citizen, and gathering relevant documents in Bulgaria. Also the defence 
lawyer had conducted investigations in Bulgaria: he had gathered several 
witness’ statements as set forth by the CPP.136 The Court of First Instance in 
Trieste, however, held that these witness’ statements could not be admissible as 
evidence, because they had not been obtained through mutual legal assistance. 
This judgment was confirmed by the Supreme Court, which explained that 
obtaining evidence abroad through mutual legal assistance is a general principle 
of procedure and that it is an obligation which applies to all parties in the 
criminal procedure and thus also to the defence.137 Furthermore, the Court 

130 Artt 392 and 121 CPP; MR Marchetti, L‘Assistenza Giudiziaria Internazionale (n 103) 127. 
See para 2.2.2 of this chapter. 

131 M Bordieri, ‘Inutilizzabilità delle investigazioni difensive compiute all’estero’ (2009) 5 
Cassazione Penale 2046. 

132 Art 327bis CPP.
133 M Bencini (interview with M Bencini, defence lawyer at law firm Lauri-Mangiarotti (Milan, 

Italy, 24 September 2015)) explained how a senior lawyer had, for example, travelled to the 
USA to obtain witness statements which would later be used at trial.

134 Pastore, however, explains that in Genoa, Italy, many defence lawyers still conduct 
investigations abroad and the collected evidence can often be used in court without facing 
any objections by the other parties (interview with F Pastore, defence lawyer at law firm 
Vaccaro Ricco & Frizzi (2 April 2016)).

135 Italian Supreme Court (Corte di Cassazione) no 23967 (29 May 2007).
136 Art 391bis CPP. 
137 See, for further discussion of the judgment of the Supreme Court, F Albano, ‘Inutilizzabili 

le dichiarazioni raccolte dal difensore all’estero’ (n 23) 4707-4714.
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pointed out that in domestic cases it is not uncommon for the defence to request 
the authorities for assistance in obtaining evidence. In other words, because the 
prosecutor cannot submit evidence gathered through independent investigations 
abroad, and because the possibilities available to the defence can normally be 
limited, the Supreme Court found it reasonable that the defence should have to 
‘pass by its opponent’ to obtain evidence abroad.138

Two years after that judgment, the Supreme Court held in another case that all 
the parties in a criminal procedure – and therefore also the defence – may submit 
documents as evidence, including those which have been obtained directly 
from foreign public administrations.139 The Supreme Court, unfortunately, did 
not clarify why this measure, as opposed to other investigative measures, is 
allowed. It can only be assumed that there is no breach of sovereignty, because 
the parties contact the public administrations of the other State directly. 

On the one hand, these decisions of the Supreme Court and the direction 
that its case-law seems to be taking have caused some apprehension in legal 
circles; international cooperation is a procedure between the authorities of two 
sovereign States, and this means that the authorities – including the defence 
lawyer140 – cannot carry out an official investigation in another State without 
the consent of the foreign authorities.141 On the other hand, it is argued that the 
right of the defence to, for example, examine witnesses should not ‘come across 
any obstacles’,142 and that in this specific context the Italian border is clearly an 
obstacle.143 The ability of the defence lawyer to conduct investigations clearly 
differs in national and cross-border criminal cases. Although the Supreme Court 
held that also the prosecutor needs to send a letter of request, this is not necessary 
for every kind of assistance from foreign authorities.144 The prosecutor could, 
for example, also benefit from spontaneous exchange of information between 
the authorities of different States. Furthermore, the prohibition only seems to 
apply to an Italian defence lawyer who wants to conduct investigations abroad. 

138 C Angeloni, ‘L’inammissibilità di investigazioni defensive all’estero’ (n 23) 1385.
139 Italian Supreme Court (Corte di Cassazione) no 24653 (27 May 2009).
140 See in this regard Italian Supreme Court (Corte di Cassazione) no 32009 (27 June 2006) 

regarding the defence lawyer being a ‘public officer’ when conducting investigations, 
as discussed in footnote 42. Before this judgment, Marchetti argued that as a private 
professional the defence lawyer could not be seen as a representative of the State and 
that it therefore should not be problematic that the defence lawyer would go abroad to 
conduct investigations and subsequently submit his findings as evidence, MR Marchetti, 
L’Assistenza Giudiziaria Internazionale (n 103) 128. 

141 M Bordieri, ‘Inutilizzabilità delle investigazioni defensive compiute all’estero’ (n 131) 
2042.

142 Ibid 2045, referring to G Vassalli, ‘Il diritto alla prova nel processo penale’ (1968) 12 
Rivista Italiana di Diritto e Procedura Penale 42. 

143 Selvaggi wonders, for example, whether in the context of the EU this national sovereignty 
should not be revisited, in E Selvaggi, ‘Noi e gli altri: appunti in tema di atti processuali 
all’estero’ (2009) 5 Cassazione Penale 2057. 

144 Think, for example, about the direct service of process (to witnesses), see ‘Nota a Cass. Sez. 
I, 29 maggio 2007, Kavea e altri’ (2008) II Foro Italiano 218.
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Foreign defence lawyers seem to be able to conduct investigations in Italy, as 
long as third parties are cooperating on a voluntary basis.145 

Besides the fact that an Italian defence lawyer may not go abroad to conduct 
investigations in order to obtain evidence – with the exception of documents 
from public administrations –, it may also be difficult to obtain evidence through 
the competent domestic authorities. As explained above, the authorities have 
the discretion to decide whether they consider it useful to request the foreign 
authorities to conduct an investigation and it is therefore not guaranteed that the 
authorities will send a letter of request to assist the defence in its preparations 
of a case.146 In addition, this procedure could also be problematic because it 
presupposes that the defence is already aware of the nature of the evidence that 
might be available abroad.147 For this reason, in practice, it could be necessary 
for the defence lawyer to check first what the likely effects on his or her client’s 
case might be if specific information or material will be obtained abroad; 
especially, if it is uncertain that the evidence is exculpatory in nature. Here the 
question arises to what extent the Supreme Court case-law prohibits the defence 
lawyer from conducting preliminary investigations or inquiries abroad. After 
all, the aim of the defence lawyer is to be able to make an informed assessment 
before requesting assistance in obtaining foreign evidence and not to admit the 
material autonomously.148 Such a preliminary investigation could be carried 
out by the defence lawyer, who could travel to the other State to meet a person 
or to view a specific location. S/he could also appoint a defence lawyer in the 
other State to assist him or her in the preliminary inquiry or, when the defence 
lawyer cannot travel abroad, to carry out the informal investigation on his or 
her behalf.149 But would it also be necessary to send a letter of request for these 
activities? Because there is uncertainty about the legality of such a preliminary 
investigation, some defence lawyers prefer not to take the risk and refrain from 
doing any kind of investigation abroad.150

For those defence lawyers who do conduct preliminary investigations 
abroad, no additional funding can be requested by the suspect to finance these 

145 Interview with M Caianiello, former defence lawyer, Professor at the University of Bologna 
(Bologna, Italy, 23 September 2015); interview with F Pastore, defence lawyer at law firm 
Vaccaro Ricco & Frizzi (2 April 2016).

146 C Angeloni, ‘L’inammissibilità di investigazioni defensive all’estero’ (n 23) 1388.
147 M Bordieri, ‘Inutilizzabilità delle investigazioni defensive compiute all’estero’ (n 131) 

2046.
148 C Angeloni, ‘L’inammissibilità di investigazioni defensive all’estero’ (n 23) 1385 and 1391.
149 Interview with M Bencini, defence lawyer at law firm Lauri-Mangiarotti (Milan, Italy, 

24 September 2015). This is also suggested by MR Marchetti, L‘Assistenza Giudiziaria 
Internazionale (n 103) 127-128.

150 In practice, sometimes defence investigations abroad have been accepted by the authorities 
and the defence has been able to admit the obtained information as evidence, see Unione 
delle Camere Penali Italiane, Le investigazioni defensive a dieci anni dalla L. 7 dicembre 
2000 n. 397: Raccolta di Informazioni, casi, e giurisprudenza, XIII Congresso Ordinario 
dell’Union delle Camere Penali Italiane (2010) 32.
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activities. It therefore is important that the client has the financial means to 
cover the costs, which could in practice be a serious limitation of the ability to 
conduct preliminary inquiries. 

4  Cross-border evidence gathering: witness examinations

4.1  Independent investigations by the defence

As discussed above, the topic of defence investigations abroad is a delicate 
matter. Some defence lawyers are of the opinion that it is possible to conduct an 
informal inquiry, especially if there is subsequently no need for an investigation 
by the authorities, whereas others would rather not give the authorities a reason 
to file a complaint.151 In every case, if the defence lawyer wants to contact a 
witness abroad to obtain a statement, then s/he has to be careful not to give the 
impression that s/he wants to change the witness’ testimony.152 It is also clear 
that the witness statement cannot be used as evidence in court; it can only serve 
the purpose of preparing a request for international cooperation.

4.2  Witness examinations through international cooperation

4.2.1  Making a request for a witness examination
It has been explained that in order for information or materials to be considered 
as admissible evidence in the Italian criminal procedure it is in principle 
necessary that they are presented at the trial. This enables it to be discussed 
and challenged by both parties. A witness’ statement is a classic example of 
evidence that can be obtained directly at trial through an examination by both 
parties. However, exceptions to this practice are possible. As discussed above, 
it is possible that testimonies are obtained during the criminal investigation and 
submitted as evidence at trial under the special circumstances of the procedure 
of incidente probatorio.153 Also, when a testimony is obtained by a rogatory 
commission in another State during the pre-trial phase, then it is in principle 
not necessary to examine the witness again at trial in Italy.154 Thus, when the 
defence requests assistance in obtaining a statement from a witness abroad, the 
aim might be to have the witness examined at trial, but it is also possible that 
his or her testimony could be obtained during the criminal investigation and 
carry the same probative value.

151 Interview with M Bencini, defence lawyer at law firm Lauri-Mangiarotti (Milan, Italy, 
24 September 2015); interview with N Canestrini, defence lawyer at law firm Canestrinilex 
(24 March 2016); interview with F Pastore, defence lawyer at law firm Vaccaro Ricco & 
Frizzi (2 April 2016).

152 Art 55 (1) Code of Conduct for Italian Lawyers 2014 (n 24).
153 Art 392 CPP.
154 Ibid 431 (1) (f).
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If the defence in the Italian criminal justice system would like to request 
a domestic authority to obtain the statement of a witness who resides abroad, 
then it has two possibilities: it could address its request to either the prosecutor 
or to the preliminary investigations judge. In both cases the prosecutor will be 
aware of the requested witness examination. For this reason, it is important that 
the defence is certain of the exculpatory nature of the evidence that the witness 
could give. The prosecutor will certainly try to obtain information about and 
from the witness.155 This could be dangerous for the case of the defence, if 
some of the witness evidence also has the potential to incriminate the suspect.

The prosecutor could send a letter of request for a witness examination if 
the intention is to ask the witness to give evidence at trial or to send a rogatory 
commission to hear the witness in another State. With regard to a defence 
request to the prosecutor, the law does not lay down any specific requirements, 
except that it should be made in writing.156 In practice, however, it will also 
be necessary for the defence to explain to the prosecutor why it is relevant to 
examine this particular witness. As discussed above, the prosecutor may refuse 
the request of the defence if s/he believes that the witness examination will not 
be useful for the criminal investigation.

Concerning the request to the preliminary investigations judge, the CPP lays 
down that in cases where a witness cannot give evidence at trial, a preliminary 
investigations judge may obtain a witness statement during the criminal 
investigation. This is possible when, for example, a witness is most likely not 
going to be able to give evidence at trial because of ‘illness or another strong 
impediment’ or when s/he may be subjected to violence or threats which could 
cause him or her to change his or her testimony.157 A ‘strong impediment’ can 
be understood as the situation where a witness resides abroad and that it will be 
unlikely s/he can return to Italy to testify at trial.158 In these circumstances the 
defence could request the preliminary investigations judge to assist in obtaining 
evidence from a witness who resides abroad.159

When requesting the preliminary investigations judge for an incidente 
probatorio, the defence will need to explain several matters such as the type 
of evidence it wishes to obtain, its relevance for the outcome of the case, and 
why it is not be possible to obtain the evidence at trial.160 If the preliminary 
investigations judge agrees with the defence and accedes to the request, s/he will 
make the necessary arrangements for the witness’ testimony to be obtained.161 

155 Interview with P Suchan, prosecutor, seconded national expert to the Italian Desk of 
Eurojust (The Hague, the Netherlands, 2 October 2015).

156 Art 367 CPP.
157 Ibid Art 392 (1) (a) and (b). 
158 G Spangher, La Pratica del Processo Penale, vol 2 (CEDAM 2012) 202.
159 MR Marchetti, L’Assistenza Giudiziaria Internazionale (n 103) 127.
160 Art 393(1) CPP. Also the requirements of Art 121 CPP apply, such as that the request should 

be made in writing. See also G Spangher, La Pratica del Processo Penale (n 158) 212.
161 Art 398 CPP.
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The examination should take place no more than 10 days after the decision. If 
the preliminary investigations judge refuses to carry out the request, then the 
defence cannot appeal this decision.

There are different possibilities for obtaining a statement of a witness who 
resides in another EU Member State. First of all, s/he can be summoned directly 
for a hearing in Italy.162 However, because the witness resides in another State, 
the Italian authorities cannot force him or her to attend the hearing.163 If the 
foreign authorities need to assist in serving a process, then it is necessary to 
send a letter of request.164

Secondly, the authority could attempt to establish a video link with the 
foreign authorities to hear the witness directly at trial in Italy. However, here 
one must be reminded that Italy has not ratified (yet) the European legislation 
which lays down the possibility of obtaining evidence – such as testimonies – 
via a video conference.165 It has only adopted a few bilateral treaties which give 
this possibility.166 Consequently, there is no legal basis for the Italian authorities 
to use a video – or telephone – conference to obtain evidence with regard to 
the majority of the EU Member States.167 What, nevertheless, has happened in 
practice on a few occasions is that the Ministries of Justice of Italy and of the 

162 On the basis of Artt 7 (1) and 10 European Convention on Mutual Assistance of Criminal 
Matters (adopted 20 April 1959, entered into force 12 June 1962) ETS No 30 (MLA 
Convention of 1959); Art 52 CISA.

163 Art 8 MLA Convention of 1959 (n 162).
164 Ibid Art 7 (1).
165 Art 10 Convention on Mutual Assistance in Criminal Matters between the Member States of 

the European Union (adopted on 29 May 2000, entered into force 23 August 2005) [2000] 
OJ C 197/01; Art 9 Second Additional Protocol to the European Convention on Mutual 
Assistance in Criminal Matters (adopted 8 November 2011, entered into force 1 February 
2004) ETS No 182. 

166 Example is Art 11 Treaty between Italy and Switzerland complementing the European 
Convention on Mutual Assistance in Criminal Matters of 20 April 1959 and facilitating 
its application (adopted 10 September 1998, entered into force 1 June 2003). In order to 
implement this treaty, Italy adopted Act: Ratification and execution of the Treaty between 
Italy and Switzerland complementing the European Convention on Mutual Assistance in 
Criminal Matters of 20 April 1959 and facilitating its application, done in Rome on 10 
September 1998, as well as the following amendments to the Criminal Code and to the Code 
of Criminal Procedure (Legge: Ratifica ed esecuzione dell’Accordo tra Italia e Svizzera che 
completa la Convenzione europea di assistenza giudiziaria in materia penale del 20 aprile 
1959 e ne agevola l’applicazione, fatto a Roma il 10 settembre 1998, nonché conseguenti 
modifiche al codice penale ed al codice di procedura penale) of 5 October 2001, no 
367. This led to the adoption of Art 205-ter Disp Att CPP which gives the possibility to 
defendants to attend a hearing by establishing a video link. Another example is Art 18quater 
Treaty between the United States of America and the Italian Republic on Mutual Assistance 
in Criminal matters (adopted 9 November 1982, entered into force 13 November 1985). 
The limited case-law in relation to videoconferences is linked to this treaty, such as Italian 
Supreme Court (Corte di Cassazione) no 45476 (30 October 2003), and Italian Supreme 
Court (Corte di Cassazione) no 12497 (8 January 2010).

167 The only legal basis is for the defence to attend trial from prison, for reasons of security for 
example. 
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other – either requesting or requested – State agreed to establish a video link 
with the purpose of obtaining evidence.168 But without a proper legal basis, the 
video conference is not a commonly used method for cross-border evidence 
gathering.

A more feasible option therefore would be to send a rogatory commission 
from Italy to the requested State to examine the witness there. Because in this 
case the witness examination will usually take place in accordance with the 
laws of the requested State, it is important for the Italian authority to request 
that the defence – or at least the defence lawyer – may be present and also 
be able to participate in the examination.169 Otherwise, the hearing is not 
adversarial in nature and as a consequence it will not be possible to submit the 
testimony as evidence at trial.170 

4.2.2  Carrying out a request for a witness examination

4.2.2.1  Italy as the requesting State
If the witness responds positively to a summons to come to Italy for a hearing, 
then the examination will take place at trial. In accordance with the principle 
of equality of arms, both the prosecutor and the defence (lawyer) will have the 
opportunity to examine the witness.171 Because it is the defence’s witness, the 
defence lawyer will begin by asking the witness questions and can later re-
examine the witness, after the prosecutor has asked his or her questions during 
cross-examination.172 The witness is obliged to tell the truth, but in some cases 
s/he may have the right to refrain from answering certain questions because 
of his or her relation to the suspect or because of professional secrecy.173 The 
same procedure and rules apply when a witness is heard in Italy during an 
incidente probatorio in the pre-trial phase.174 Also in this case the suspect may 
in principle be present.175 

If the witness cannot travel to Italy, but it is possible to establish a video 
link with the requested State, then the examination will still be conducted in 
accordance with the Italian criminal procedure via video conference.176 If a 

168 This happened in international cooperation cases with Germany and France, in anticipation 
of the entry into force of the MLA Convention of 2000 (n 165); Z Secchi, ‘Classificazione 
delle rogatorie individuazione degli atti rogabili’ in G La Greca and MR Marchetti (eds), 
Rogatorie Penali e Cooperazione Giudiziaria Internazionale (Giappichelli 2003) 200-201.

169 The right to examine witness is laid down in Art 111 Italian Constitution.
170 Art 413 (1) (f) CPP. Both in case of a witness examination at trial and in the context of 

an incidente probatorio, at least the defence lawyer may be present to ask the witness 
questions, in Artt 401 and 498 CPP.

171 Art 111 Italian Constitution.
172 Artt 194 and 498 CPP.
173 Ibid Artt 198-200.
174 Ibid Art 401 (1).
175 Ibid Art 401 (3).
176 See para 4.2.1 with regard to video conferences.
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video conference is not an option, then a rogatory commission will travel to 
the requested State to examine the witness. In that case the examination will 
in principle take place according to the criminal procedure of the requested 
State. For the admissibility of the evidence in the Italian criminal procedure 
it is, however, of great importance that also at least the defence lawyer has 
been able to examine the witness. According to the Supreme Court, the right 
to defence can only be considered to have been sufficiently guaranteed if the 
defence lawyer has been able to go abroad with the rogatory commission.177 
The presence of the suspect is not mandatory.

4.2.2.2  Italy as the requested State
Foreign authorities could summon a witness in Italy directly for a hearing in the 
foreign State. However, if they need the assistance of the Italian authorities in 
serving the process, then the request can be sent to the Italian prosecutor who 
will subsequently try to summon the witness.178 In case the foreign authorities 
request assistance in carrying out a witness examination, then first the Court 
of Appeal will have to consider the request and rule on its validity before 
nominating a judicial authority for the execution of the request. 

Theoretically, there are two options for carrying out a witness examination. 
The first one is to set up a video link and to examine the witness via video 
conference. This is only possible, as explained above, if there is a bilateral 
treaty or otherwise an agreement between both States.179 The Italian judicial 
authority would in this case be responsible for summoning the witness, who 
is obliged to attend the examination.180 Also, that authority would appoint 
an interpreter if necessary. The examination will subsequently take place in 
accordance with the criminal procedure of the requesting State.

If a video conference is not an option, then a rogatory commission could travel 
to Italy for the examination of the witness. Also in this case, the Italian judicial 
authority will summon the witness for the hearing and the witness is obliged to 
attend.181 In addition, an interpreter could be appointed to assist at the hearing. 

In principle, the examination will be conducted in accordance with the 
Italian criminal procedure, unless the requesting authorities have specified 
certain requirements in their request, which cannot be contrary to the Italian 
fundamental principles of law.182 This means that both the investigating 
authorities and the defence (lawyer) could be present at the hearing to ask the 
witness questions and that this could be done in cross-examination.

177 Italian Supreme Court (Corte di Cassazione) no 19678 (3 March 2003). This has also been 
laid down in Art 413 (1) (f) CPP.

178 Art 726 CPP. The process will be served in accordance with Artt 167 and 157 (1)-(4) and (8) 
CPP.

179 As has been explained in para 4.2.1, video conferences are not common in Italy.
180 Art 198 CPP.
181 Ibid.
182 Ibid Art 498.
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5  Cross-border evidence gathering: search and seizure

5.1  Independent investigations by the defence

Although the Italian criminal procedure is unique in giving the defence the 
opportunity to obtain a warrant to enter private premises to conduct a site 
viewing, the measure of search and seizure remains an activity that can only 
be carried out by the authorities. However, in cases where a defence lawyer 
would like to request the authorities to arrange a search in a specific location 
in another State, it might well be necessary for him or her to gather as much 
information as possible about the location or the evidence in order for him or 
her to make his or her request. For this reason, in theory, the defence lawyer 
could conduct a preliminary investigation in order to prepare the application 
to the authorities to send a letter of request. But, as explained by Canestrini, 
the problem is that the defence lawyer does not want do anything that might 
give the authorities a reason to file a complaint.183 S/he therefore needs to be 
careful when carrying out a site view or a search, even if it is just a preliminary 
investigation. Therefore, in practice it is very uncommon for the defence to 
carry out such a measure.

5.2  Search and seizure through international cooperation

5.2.1  Making a request for search and seizure
When asking practitioners whether it actually happens in practice that the 
defence applies to an authority to carry out such an investigation, the response 
is that in their work they have never come across such a request.184 This also 
applies to the international context, when the defence could request an authority 
to send a letter of request for a search and seizure to be carried out in another 
State. This, however, does not mean that in theory it is not possible. 

In cases where the defence would like to have a search carried out in 
another State, it will have to address its request to the prosecutor.185 As has 
been explained, the CPP does not lay down any requirements for the request, 
apart from the fact that it has to be made in writing. It, nevertheless, is evident 
that the defence will have to explain and justify its request: where should this 
search be carried out, what evidence does the defence hope to find, and why 
would this evidence be relevant to the outcome of the case? The prosecutor 
has the discretion to determine, on the basis of this information whether s/he 
agrees and considers it necessary to conduct this investigation. If s/he denies 

183 Interview with N Canestrini, defence lawyer at law firm Canestrinilex (24 March 2016).
184 Interview with M Bencini, defence lawyer at law firm Lauri-Mangiarotti (Milan, Italy, 

24 September 2015); interview with P Suchan, prosecutor, seconded national expert to the 
Italian Desk of Eurojust (The Hague, the Netherlands, 2 October 2015).

185 Art 367 CPP.
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the request, then the defence will have no immediate remedy to challenge his 
or her decision. Only later at trial could the defence make an application to the 
trial judge. When the prosecutor accepts the request, s/he will subsequently 
have to send the letter of request.186

The prosecutor could request the foreign authority to allow a rogatory 
commission from Italy to participate in the execution of the search. The question 
is whether the defence (lawyer) is able to be member of this commission. Apart 
from the fact that this depends on the law of the requested State, in the Italian 
criminal procedure there is no provision that gives the right to the defence 
(lawyer) to assist in carrying out searches. Only when the property of the 
suspect is subjected to this measure, can the suspect warn his or her defence 
lawyer who subsequently is allowed to be present.187 The measure of search 
and seizure is normally only carried out by a judicial authority or the police.188

5.2.2  Carrying out a request for search and seizure

5.2.2.1  Italy as the requesting State
When an Italian letter of request for a search is acceded to by the requested State, 
it needs to be determined whether a rogatory commission can come over from 
Italy to assist in the execution of the search. Whether the defence can also be a 
part of this commission and assist in the execution of the request depends on the 
laws of the requested State and also on the willingness of the Italian authorities 
to allow the defence (lawyer) to be present. As explained above, the presence 
of the defence (lawyer) during the execution of a search is not common in Italy, 
unless it is his or her client who has been subjected to the measure.
 
5.2.2.2  Italy as the requested State
In Italy it is possible to conduct a search when there are reasonable grounds to 
believe that in specific premises information or material linked to a criminal 
offence can be found.189 This could be any premises. The information or 
material found during the search, which should be relevant for the ‘verification 
of the facts’, can subsequently be seized.190

If the Court of Appeal has appointed a judicial authority to carry out a foreign 
request for a search (with the purpose of seizing evidence), then this judicial 
authority has two options: either the judicial authority will carry out the measure 
of search and seizure him- or herself or s/he will instruct the police to do it.191

186 Ibid Art 727.
187 Ibid Art 356 in conjunction with Artt 352 and 354.
188 Ibid Artt 247 (3) and 253 (3).
189 Ibid Art 274 (1).
190 Ibid Art 253 (1).
191 Ibid Artt 247 (3) and 253 (3). If the search has to be carried out in a home, then according 

to Art 251 (1) CPP it is only possible to execute between 07:00 and 20:00h.
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In cases where the requesting State would like to send a rogatory commission 
to Italy to assist the Italian authorities in the search and seizure of evidence, 
then this is possible. Although in Italy it is not common practice for the suspect 
or his or her defence lawyer to participate in the execution of this measure, if 
the requesting State would like to have the defence (lawyer) present then there 
are no indications why this would not be possible in theory. In any case, this is 
not prohibited by Italian law.

6  The future of evidence gathering: the European Investigation Order

Italy has the obligation to implement the Directive on the EIO before the end 
of May 2017. To this end, the Italian legislature has appointed a committee of 
experts which need to draft a proposal for legislation to implement both the 
EIO and the MLA Convention of 2000.192 

Concerning the position of the defence, it is expected that it will become 
easier for the defence to have an investigation carried out abroad. To be more 
precise, the decision of the authorities to accept a request of the defence 
will become less arbitrary and it will become more difficult to refuse such 
a request.193 The implementation of the EIO is an opportunity for the Italian 
legislature to clarify the dubious position of the defence in the procedure of 
international cooperation. After all, the defence was given the power to conduct 
investigations in order to ensure procedural equality vis-à-vis the prosecutor. 
But following the judgment of the Supreme Court in 2007, this only applies to 
domestic cases and the defence is in a weaker position when evidence needs to 
be gathered abroad. 

7  Summary and concluding remarks

The focus of this chapter was on how the procedure of cross-border evidence 
gathering has been organised in the Italian criminal procedure and specifically 
how the defence in Italian criminal proceedings can obtain or have obtained 
evidence in another EU Member State. The aim was to understand how Italy 
applies the principle of equality of arms in this context.

Although the Italian criminal procedure has several inquisitorial character-
istics, it is best described as a mainly adversarial system. For this reason, the 
principle of equality of arms in this procedure is understood as being that pro-
cedural equality is established when both the prosecution and the defence are 

192 Decree on the constitution of a working group for the preparation of legislative proposals 
(Decreto di costituzione di una Commissione di studio per l’elaborazione degli schemi di 
decreti legislative) of 15 December 2005, no 114.

193 Interview with P Suchan, prosecutor, seconded national expert to the Italian Desk of Eurojust 
(The Hague, the Netherlands, 2 October 2015); interview with M Caianiello, former defence 
lawyer, Professor at the University of Bologna (Bologna, Italy, 23 September 2015).
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able to present their cases by adducing their own evidence and challenging the 
arguments of the opposing party. Both the prosecutor and the defence lawyer 
may therefore adopt a reactive and an active approach in the presentation of 
their cases, and to this end they both have investigative powers. 

In comparison to the investigating authorities, the investigative powers of 
the defence lawyer are limited. The Italian procedure only lays down three 
investigative measures – interviewing potential witnesses, obtaining documents, 
and a site view in a private property – which the defence lawyer may carry 
out. For these investigations the defence lawyer depends on the voluntary 
cooperation of third parties. If, for example, potential witnesses do not wish to 
answer any questions, then the defence lawyer cannot force them to do so. 

The limitations to the investigative powers of the defence lawyer have 
been counterbalanced by the duty of the investigating authorities, such as the 
prosecutor, to investigate both incriminating and exculpatory circumstances. 
They are therefore regarded as being unbiased in their investigation. The defence 
may also make a request to them for authorisation or assistance in carrying 
out those investigations which the defence cannot carry out independently. In 
practice, however, the prosecutor is sometimes seen more as an adversary to 
the defence, rather than an objective investigating authority. The prosecutor 
has the obligation to disclose the results of the investigation to the defence. 
Conversely, the defence does not have this obligation towards the prosecutor.

The principle of equality of arms in the Italian criminal procedure is 
explained differently in the context of cross-border cases. Where on a domestic 
level it was considered necessary to give the defence lawyer investigative 
powers in order to better safeguard the equality of arms between the parties, 
this apparently does not apply on a transnational level. The reason is that 
the Supreme Court has decided that the defence cannot conduct some of the 
investigative measures, as laid down in the Italian CPP, independently abroad 
with the purpose of admitting its own evidence. When it wants to adduce 
evidence coming from another State, the defence nearly always depends, like 
the prosecutor, on the system of international cooperation. However, whilst the 
prosecutor can issue letters of request independently, this is not the case for the 
defence. Instead, the defence needs to request the prosecutor, or in the case of 
the incidente probatorio the preliminary investigations judge, to issue a letter 
of request. For this reason, before the defence lawyer involves the authorities 
in obtaining evidence abroad, s/he needs to be certain that the investigation in 
another State will lead to exculpatory or otherwise helpful evidence. Otherwise 
s/he could endanger his or her client’s case. As a result, the concept of equality 
of arms in the context of international cooperation is manifested as being that 
the defence should be able to adopt a reactive and a constrained active approach 
presenting its case.

Concerning the execution of requests for mutual legal assistance, it depends 
whether the laws of the requesting or the requested State apply. If a witness 
examination is carried out in accordance with the Italian criminal procedure, 
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then it is in principle possible for the defence (lawyer) to attend the hearing and 
to ask the witness questions in cross-examination. As to search and seizure, this 
is in practice an investigative measure which is used by authorities to obtain 
evidence. However, there are no indications as to why in theory it would not 
be possible for the defence (lawyer) to be present during a search. It depends 
on what the authority in charge finds important for a proper execution of the 
investigation.

Finally, looking at the future of cross-border evidence gathering, the 
EIO will in theory need to be implemented in Italy by May 2017. In order 
to achieve this, a proposal is currently being drafted to implement the EIO in 
the Italian criminal justice system. Although it is anticipated that the defence 
will benefit from the implementation of the EIO, because decisions of the 
domestic authority are expected to become less arbitrary, it is still uncertain 
how and when the EIO will be implemented by Italy. It is an opportunity for 
the legislature to clarify the position of the defence in international cooperation 
and also the interpretation and manifestation of the concept of equality of arms 
in this context.
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The International Criminal Court 

1  Introduction

Following the discussion on the organisation of cross-border evidence gathering 
by different national criminal justice systems within the EU, this chapter 
examines a different form of State cooperation, outside the European context: 
the focus is on the criminal procedure of the ICC. 

The ICC was established by the Rome Statute on 17 July 1998 and is a 
permanent international criminal tribunal with its seat in The Hague, the Nether-
lands.1 Unlike other international criminal tribunals, the ICC is not an United 
Nations (UN) tribunal, but an autonomous intergovernmental organisation.2 
Currently, 124 States are a Party to the Rome Statute, all of which are represented 
in the Assembly of State Parties (ASP).3 

The crimes within the jurisdiction of the ICC are those considered to be ‘the 
most serious crimes of international concern’, namely the crime of genocide, 
crimes against humanity, war crimes, and the crime of aggression.4 Only 
those criminal offences which have been committed after the entry into force 
of the Rome Statute can be brought before the Court.5 The ICC exercises its 
jurisdiction over cases on the basis of the principle of complementarity. This 
means that a crime, as laid down in the Rome Statute, should in principle be 
investigated and prosecuted by the competent authorities of the relevant State 
Party, unless they are unwilling or unable to do so.6 

1 Art 3 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into 
force 1 July 2002) 2187 UNTS 3 (RS).

2 G Sluiter, International Criminal Adjudication and the Collection of Evidence: Obligations 
of States (Intersentia 2002) 41. See also Art 4 RS with regard to the international legal 
personality of the ICC.

3 Art 112 RS. Burundi has announced that it will withdraw from the ICC.
4 Ibid Artt 1 and 5. In accordance with Art 5 (2) RS, the ICC shall exercise jurisdiction over 

the crime of aggression once the State Parties have adopted a definition for this crime, which 
happened in 2010. Right now the State Parties are in the process of implementing this new 
legislation into national law. 

5 Ibid Art 24.
6 See on this issue Art 17 RS, which deals with issues of inadmissibility.
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The criminal procedure of the ICC is based on both the inquisitorial and 
the adversarial system. This chapter aims to understand how the principle of 
equality of arms has been defined in this international criminal procedure, and 
what rights and abilities are given to the prosecution and the defence to obtain 
evidence. Because the ICC does not have its own law enforcement agency, 
its ability to function depends to a large extent on the assistance of national 
authorities.7 It follows that State cooperation plays an important role when the 
parties are preparing their cases.

The first section of this chapter explains the criminal procedure of the ICC. 
It discusses the nature of the system by describing the different adversarial and 
inquisitorial elements of the criminal procedure, and it discusses the roles of the 
prosecution, the judiciary, and the defence in the pre-trial phase.8 Subsequently, 
it explains how the ICC defines the principle of equality of arms.

The second section focuses on two types of investigative measures: witness 
examinations and search and seizure. The aim is to understand to what extent 
the defence is able to conduct these investigations independently, and when 
and how it could request the cooperation of a State.

2  The criminal procedure of the International Criminal Court

2.1  The nature of the criminal procedure

The criminal procedure of the ICC is a result of negotiations between 
States with varying ideas on the organisation of a criminal justice system. It 
therefore has features of both the adversarial and the inquisitorial system.9 The 
negotiations on the ICC took place in the 1990s, but the idea of establishing an 
international criminal tribunal had already begun to develop in the 1940s after 
the establishment of the International Military Tribunal in Nuremberg and the 
International Military Tribunal for the Far East in Tokyo as a response to the 
atrocities committed during the Second World War. The UN General Assembly 
(GA) has always been in charge of the preparatory work which, as early as 1950, 
established a committee with the task of drafting a statute for an international 
criminal court.10 However, not much progress was made at that time. Because 
of the Cold War which subsequently followed, there was a political climate 
which prevented any further action or negotiations on the topic.11 Only in 1989 

7 Cassese calls the Court for this reason a ‘giant without legs’, in A Cassese, ‘On the 
Current Trends towards Criminal Prosecution and Punishment of Breaches of International 
Humanitarian Law’ (1998) 9 European Journal of International Law 13.

8 The participation of victims in this criminal procedure falls outside the scope of this research.
9 See para 1.4.1 of Chapter 1.
10 UN GA Resolution 489 (V) (1950) on International Criminal Jurisdiction (UN Doc A/Res/ 

489 (V) of 12 December 1950).
11 See for a detailed description of the negotiations, F Benedetti, K Bonneau and JL Washburn, 

Negotiating the International Criminal Court: New York to Rome 1994 – 1998 (Martinus 
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did the UN GA give the mandate to the International Law Committee (ILC) 
to continue with the task of drafting a statute for an international criminal 
court.12 The ILC decided that the court should be permanent and that it should 
be established by a multilateral treaty, instead of a UN Security Council (SC) 
resolution.13 The UN SC, however, did establish in the same period two ad 
hoc tribunals: the International Criminal Tribunal for the Former Yugoslavia 
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR).14

The first negotiations on the draft statute took place in the Ad Hoc 
Committee and in the Sixth Committee in 1995. Subsequently, the Preparatory 
Committee drafted a new statute in the period from 1996 until the Conference 
in Rome in July 1998, whereat the Rome Statute of the ICC was adopted. It 
was particularly in the Preparatory Committee that the nature of the criminal 
procedure of the ICC was determined. The second session of this Committee 
has been described as ‘the high point in competition between proponents of civil 
and common law approaches’.15 As explained by Sluiter, ‘all delegations [had 
the desire] to recognise (parts of) their own criminal procedure in the Statute’, 
which ‘made the task of drafting the ICC Statute considerably more difficult’.16 
France, as a State with a predominantly inquisitorial criminal justice system, 
represented the States which believed that the criminal procedures of the ICTY 
and the ICTR were too adversarial in nature. It therefore presented a complete 
draft of a statute for an international criminal court based on the inquisitorial 
criminal justice system, which would later be a starting point in the search for 
a compromise. The approach adopted during the negotiations was to seek to 
combine the best features of both systems.17

Although the criminal procedure of the ICC is a compromise of both the 
inquisitorial and adversarial system, at first sight it might seem predominantly 
adversarial.18 The reason is the focus on the trial phase as being the stage of 
the criminal procedure where the two parties, the Prosecutor and the defence, 

Nijhoff Publishers 2014). See also M Cherif Bassiouni, Introduction to International 
Criminal Law: Second Revised Edition (Martinus Nijhoff Publishers 2013) 584-625.

12 UN GA Resolution 39 (1989) International criminal responsibility of individuals and 
entities engaged in illicit trafficking in narcotic drugs across national frontiers and other 
transnational criminal activities (UN Doc A/RES/44/39 of 4 December 1989).

13 F Benedetti, K Bonneau and JL Washburn, Negotiating the International Criminal Court 
(n 11) 17.

14 UN SC Resolution 827 (1993) on the International Criminal Tribunal for the former 
Yugoslavia (UN Doc S/Res/827 of 25 May 1993); UN SC Resolution 955 (1994) on the 
establishment of an International Tribunal and adoption of the Statute of the Tribunal (UN 
Doc S/Res/955 of 8 November 1994).

15 F Benedetti, K Bonneau and JL Washburn, Negotiating the International Criminal Court 
(n 11) 41.

16 G Sluiter, International Criminal Adjudication and the Collection of Evidence (n 2) 91.
17 F Benedetti, K Bonneau and JL Washburn, Negotiating the International Criminal Court 

(n 11) 42.
18 A Novak, The International Criminal Court: An Introduction (Springer International 

Publishing Switzerland 2015) 67. 
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may present in an equal manner their cases.19 It is therefore at the trial where 
the evidence is established through the presentations of the parties, and not by 
discussing a dossier, in which the results of the pre-trial investigation have been 
gathered.20 Additionally, there is no investigating judge in the pre-trial phase 
supervising the investigation of the prosecution and carrying out inquiries. The 
main task of the judiciary at this stage is to ensure the ‘efficiency and integrity 
of the proceedings’.21

In spite of the generally adversarial framework, the criminal procedure of 
the ICC also contains very important features of the inquisitorial system. First 
of all, the Prosecutor has the duty to establish the truth and, for this reason,       
s/he needs to investigate both incriminating and exonerating circumstances.22 
Although the defence may conduct its own investigations, it was nevertheless 
considered important, based on the experiences of the ICTY and the ICTR, 
that the Prosecutor would also obtain any possible exculpatory evidence 
because s/he has more powers and resources to conduct investigations than the 
defence.23 This obligation therefore aims to safeguard the equality of arms. In 
addition, it also reflects the special role of the Prosecutor as the authority who 
is responsible for investigating and prosecuting the ‘most serious crimes of 
international concern’.24 His or her task therefore is not only to prosecute and 
bring to justice those persons responsible for this type of crimes, but also to 
represent, as an ‘administrator of justice’, the international community which 
condemns these acts and has established the ICC to deal with them.25

Another important inquisitorial element is the role of the judiciary during 
the proceedings before Court. This is more active than might be typical for an 
adversarial system. For example, the trial judge may ask the parties to produce 
more evidence, if this would be relevant to establishing the truth.26 

19 G Sluiter, International Criminal Adjudication and the Collection of Evidence (n 2) 92.
20 E Trendafilova, ‘Fairness and expeditiousness in the International Criminal Court’s pre-trial 

proceedings’ in C Stahn and G Sluiter (eds), The Emerging Practice of the International 
Criminal Court (Martinus Nijhoff Publishers 2009) 442. 

21 See, for example, Art 56 (1) (b) RS.
22 Ibid Art 54 (1) (a); S 49 Code of Conduct for the Office of the Prosecutor of 5 September 

2013 (OTP Code of Conduct 2013).
23 MI Fedorova, ‘Reconciling the Prosecutor’s Duty to Search for Truth with the Principle of 

Equality of Arms at the ICC’ in MFH Hirsch Ballin, JEB Coster van Voorhout, C Grijsen, 
M van Noorloos, R Pijnen and JAE Vervaele (eds), Shifting Responsibilities in Criminal 
Justice: Critical Portrayals of the Changing Role and Content of a Fragmented Globalizing 
Law Domain (Eleven International Publishing 2012) 169; H Kuczynska, The Accusation 
Model Before the International Criminal Court: Study of Convergence of Criminal Justice 
Systems (Springer International Publishing Switzerland 2015) 52.

24 Artt 1 and 5 RS. 
25 A Cassese, ‘The Statute of the International Criminal Court: Some Preliminary Reflections’ 

(1999) 10 European Journal of International Law 162.
26 Art 69 (3) RS. Some judges have expressed the opinion that not only the Prosecutor, but 

the entire Court is responsible for establishing the truth, in Prosecutor v Jean-Pierre Bemba 
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Finally, although the Rome Statute aims for all the evidence to be presented 
at trial, before a case can be sent to trial it is necessary that a pre-trial hearing 
takes place for the confirmation of the charges. At this pre-trial hearing, the 
Prosecutor needs to produce evidence to support the charges and the defence 
may challenge the allegations by e.g. presenting its own evidence. For this 
reason, also the pre-trial phase is used to determine the value of the gathered 
evidence, which is more in accordance with an inquisitorial system.

2.2  The ICC and State cooperation

In order for the Prosecutor to be able to conduct investigations and prosecutions, 
and for the defence to prepare its case against the allegations of the Prosecutor, 
it is of great importance that the State where, for example, the criminal offence 
has allegedly been committed or where a suspect resides provides assistance.27 
The Rome Statute therefore lays down the general obligation of State Parties 
to ‘cooperate fully with the Court in its investigation and prosecution of crimes 
within the jurisdiction of the Court’.28 Consequently, States which are not a 
party to the Statute and intergovernmental organisations are not under the 
statutory obligation to cooperate with the ICC.29 

The cooperation system of the ICC is based on the ‘request principle’, which 
means that the Court may send a request – and not an order30 – via in principle 
diplomatic channels to ask the State Party for cooperation.31 The requested 
State is required to keep the ICC’s request for cooperation confidential, unless 
‘disclosure is necessary for execution of the request’.32 

The assistance from a State Party could be either ‘active’ or ‘passive’.33 In 
the case of ‘active assistance’ the national authorities are required to carry out 
specific measures. This could be for the purpose of gathering evidence, such as 

Gombo No ICC-01/05-01/08-55 (Pre-Trial Chamber III, decision on the evidence disclosure 
system and setting a timetable for disclosure between parties of 31 July 2008) para 11.

27 K de Meester, The Investigation Phase in International Criminal Procedure (Intersentia 
2015) 113.

28 Art 86 RS. Also in accordance with the pacta sunt servanda principle (Art 18 Vienna 
Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 
1980) 1155 UNTS 331), the State Parties are obliged to carry out its responsibilities as laid 
down in the Rome Statute.

29 C Kreß and K Prost, ‘Article 86: General obligation to cooperate’ in O Triffterer and 
K Ambos (eds), The Rome Statute of the International Court: A Commentary (CH Beck – 
Hart – Nomos 2016) 2015.

30 K de Meester, The Investigation Phase in International Criminal Procedure (n 27) 117.
31 Art 87 (1) RS. In case of a request based on Art 93 RS, the requirements of Art 96 (2) RS 

apply.
32 Ibid Art 87 (3).
33 M Klamberg, Evidence in International Criminal Trials (Martinus Nijhoff Publishers 2013) 

249.
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obtaining a testimony under oath or the production of an expert opinion.34 The 
State Party could also assist the Court by arranging protection for witnesses 
and victims, or the transfer of a person in custody.35 All these procedures 
are carried out in accordance with the national legislation of the State Party, 
following the rule of locus regit actum.36 The ICC, however, has the option to 
specify in the request how it would like the national authorities to carry out the 
measure.37 Concerning passive cooperation, this is when the State Party allows 
investigations to be conducted on its territory without any further assistance 
from the national authorities.38 

In comparison with the cooperation systems of the ICTY and the ICTR, the 
system of the ICC tends to favour protecting the interests of the State rather 
than furthering the interests of the Court.39 This can be explained by the fact 
that the Rome Statute has been drafted through State negotiations, rather than 
being adopted by the UN SC. An example of the strong position of States 
when cooperating with the ICC is the ability of the State Party to refuse to give 
information to the ICC if this is deemed necessary to protect national security.40 
Before the ICTY and the ICTR, it was the judge and not the national authorities 
who could decide when it would be necessary to withhold information for the 
sake of national security.41 

Another example is that a State Party may ask for the postponement of the 
execution of the request. This is possible where it would interfere with an ongoing 
investigation or prosecution in the State Party. Another reason for postponement 
could be the situation where the admissibility of a case has been challenged 
before the Court.42 In these cases, the State will agree with the ICC on the time 
scale as to when the execution of the request may be postponed.43 Only in cases 

34 Art 93 (1) (b) RS. This provision is based on Art 1 of the UN Model Treaty on Mutual Legal 
Assistance in Criminal Matters, in UN GA Resolution 45/117 (1990) on Model Treaty on 
Mutual Assistance in Criminal Matters (UN Doc A/Res/45/117 of 14 December 1990).

35 Art 93 (1) (f) and (j) RS. 
36 Ibid Art 99 (1); C Kreß and K Prost, ‘Part 9 International Cooperation and Judicial 

Assistance: Preliminary Remarks’ in O Triffterer and K Ambos (eds), The Rome Statute 
of the International Court: A Commentary (CH Beck – Hart – Nomos 2016) 2009. See 
regarding the rule of locus regit actum, para 2.1.1 of Chapter 3.

37 C Kreß and K Prost, ‘Article 93: Other forms of cooperation’ in O Triffterer and K Ambos 
(eds), The Rome Statute of the International Court: A Commentary (CH Beck – Hart – 
Nomos 2016) 2086.

38 Art 99 (4) RS.
39 See in this regard M Caianiello, ‘Models of Judicial Cooperation with Ad Hoc Tribunals 

and with the Permanent International Criminal Court in Europe’ in S Ruggeri (ed), 
Transnational Inquiries and the Protection of Fundamental Rights in Criminal Proceedings 
(Springer 2012) 116.

40 Art 93 (4) RS.
41 A Cassese, L Baig, M Fan, P Gaeta, C Gosnell, and A Whiting, Cassese’s International 

Criminal Law (Oxford University Press 2008) 304.
42 Art 95 RS.
43 Ibid Art 94.
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where the Court has specifically ordered that the Prosecutor may continue with 
the investigation, may the execution of the request not be postponed.44

To what extent a State Party is willing to cooperate with the ICC in practice, 
depends mainly on the origin of the complaint and whether the State Party has 
referred a situation to the Court itself or not. An example of an uncooperative 
State is Sudan in the situation of Darfur. Here, the ICC has issued several arrest 
warrants, but Sudan refuses any form of cooperation with the Court. It has 
even adopted a law that any Sudanese citizen guilty of cooperating with the 
ICC will face the death penalty.45 When in one of the cases concerning Darfur 
the defence subsequently requested a stay of the proceedings, because it is 
not able to conduct on-site investigations, the Court dismissed this motion. It 
argued that ‘the Statute does not include an absolute and an all-encompassing 
right by the prosecution and the defence to on-site investigations’ and also that 
‘the investigation and prosecution of the most serious crimes of international 
concern should not become contingent upon a States’ choice to cooperate or not 
cooperate with the Court’.46 For this reason, it determined that the proceedings 
could continue.47

Even in the situation where the case has initially been referred by the State, 
there is a possibility that the national authorities refuse to cooperate fully, or 
indeed further in the event of one of the State’s officials becoming a suspect in 
the investigation. If then the State Party refuses to provide assistance, then the 
only option that the ICC has is to report this to the ASP or, where the matter 
has been referred to the Prosecutor by the UN SC, the Court will inform the 
UN SC.48 For this reason, the question as to whether the unwillingness of the 
State Party to cooperate with the ICC will have any (political) consequences 
depends on what the UN SC subsequently decides. Under Chapter VII of the 
UN Charter, the UN SC ‘may, for example, consider the appropriateness of the 
adoption of sanctions against the responsible State’.49 

44 In this context it must be pointed out that a State may object to the decision to investigate a 
case by challenging the admissibility of a case or the jurisdiction of the Court under Art 19 
(2) (b) RS.

45 See Prosecutor v Ahmad Muhammad Harun (“Ahmad Harun”) and Ali Muhammad Ali 
Abd-Al-Rahman (“Ali Kushayb”) ICC-01/05-01/07-48 (Prosecution Request for a Finding 
on the Non-Cooperation of the Government of the Sudan in the Case of The Prosecutor v 
Ahmad Harun and Ali Kushayb, Pursuant to Article 87 of the Rome Statute of 9 April 2010) 
paras 33-36.

46 Prosecutor v Abdallah Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus No 
ICC-02/05-03/09-410 (Trial Chamber IV, decision on the defence request for a temporary 
stay of proceedings of 26 October 2012) paras 99-100.

47 Ibid, paras 155, 156 and 159.
48 C Kreß and K Prost, ‘Part 9’ (n 36) 2009-2010.
49 C Kreß and K Prost, ‘Article 87: Requests for cooperation: general provisions’ in O Triffterer 

and K Ambos (eds), The Rome Statute of the International Court: A Commentary (CH Beck 
– Hart – Nomos 2016) 2030. It concerns Art 41 Charter of the United Nations (adopted 
26 June 1945, entered into force 24 October 1945) 1 UNTS XVI (UN Charter).
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Another situation that one must consider when discussing the ‘failing 
State Party’ is the possibility that the authorities are no longer in control of 
the territory and that instead, for example, a rebel group is controlling (a part 
of) the territory. In such a case the State Party is not unwilling to cooperate, 
but simply unable to do so. This is a very possible scenario, given the fact that 
the crimes under the jurisdiction of the ICC are often committed in conflict 
situations. For this reason, the Rome Statute lays down the option that under 
specific circumstances an investigation may be carried out without having 
secured the cooperation of the State Party concerned.50

Finally, Non-State Parties – and intergovernmental organisations51 – may 
also be requested by the ICC to provide assistance in the investigation or 
prosecution of a case.52 This is done on the basis of an ad hoc agreement between 
the Court and the State concerned in which the nature of the cooperation is 
described in detail. If a Non-State Party refuses to provide assistance, then in 
this situation the ICC has the sole option of reporting this to the ASP or to UN 
SC, if the latter had referred the case to the Prosecutor for investigation.

2.3  The position of the Prosecutor in the pre-trial phase

2.3.1  The Office of the Prosecutor
One of the organs of the ICC is the Office of the Prosecutor (OTP).53 The 
OTP is responsible for receiving information on criminal offences within the 
jurisdiction of the ICC and for conducting investigations and prosecutions.54 
In charge of the OTP’s management and administration is the Prosecutor.55 
Only she makes the decision as to whether an investigation should be initiated 
and whether a case should be discontinued or go to trial.56 Even though the 
Prosecutor has investigative powers,57 her main task in practice is to direct 
members of the OTP in the investigation of a matter or referral or in the 
preparation of the prosecution’s case. The Prosecutor can carry out her duties 
quite independently, although, as discussed below, in some cases her decisions 
are subject to judicial control. 

The Prosecutor is supported in her duties by the Deputy Prosecutor.58 Together 
with the heads of the three Divisions of the OTP they form the Executive 

50 Art 57 (3) (d) RS. See para 2.3.3 of this chapter.
51 The cooperation between intergovernmental organisations and the ICC is regulated by Art 

87 (6) RS.
52 Ibid Art 87 (5). A Non-State Party may accept the Court’s jurisdiction on an ad hoc basis, as 

laid down in Art 12 (3) RS.
53 Ibid Artt 34 (c) and 42 (1).
54 Ibid Art 42 (1).
55 Ibid Art 42 (2). Currently, the Prosecutor of the ICC is Mrs. Fatou Bensouda.
56 The Prosecutor may delegate this function to other staff members of the Office, following 

Rule 11 Rules of Procedure and Evidence of 9 September 2002 (ICC-ASP/1/3) (RPE).
57 Art 54 (3) (a) and (b) RS.
58 Currently, the Deputy Prosecutor of the ICC is Mr. James Stewart.
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Committee.59 This committee makes decisions regarding the administration of 
the OTP and also provides strategic guidance and advice to the Prosecutor.60 
The three Divisions of the OTP are the Jurisdiction, Complementarity and 
Cooperation Division; the Investigation Division; and the Prosecution Division. 
In addition, the Prosecutor is also assisted by two Support Sections, of which 
one is the Services Section and the other the Legal Advisory Section.61 

2.3.2  The phase of the preliminary examination
The Prosecutor can initiate an investigation in three ways. The first is on the 
basis of a State Party referral of a situation in which one or more criminal 
offences under the jurisdiction of the ICC may have been committed.62 In 
practice, State referrals have been mainly ‘self-referrals’ concerning a conflict 
within the referring State’s territory.63 The second option for the Prosecutor to 
start an investigation is after the UN SC has referred a situation to the ICC.64 
Finally, the third possibility is that the Prosecutor initiates an investigation 
proprio motu – on her own initiative.65

Where there has been a referral, whether by a State or the UN SC, the 
prosecutor will determine, after a preliminary examination of the situation by 
the OTP, whether the criteria to initiate an investigation have been met.66 These 
criteria have been laid down in the Rome Statute and are as follows.67 First of 
all, the Prosecutor must consider whether there is a ‘reasonable basis to believe 
that a crime within the jurisdiction of the Court has been or is being committed’. 
Next, it must be determined whether the case is admissible and also whether 
the investigation would serve the interests of justice, taking into account the 
gravity of the crime and the interests of the victims.68 Because of the general 
nature of these criteria, the Prosecutor enjoys a ‘wide discretion’ in her decision 

59 Regulation 4 of Regulations of the Office of the Prosecutor of 23 April 2009 (OTP 
Regulations 2009).

60 Ibid.
61 See, for more information on the structure of the OTP, G Townsen, ‘Structure and Manage-

ment’ in L Reydams, J Wouters and C Ryngaert (eds), International Prosecutors (Oxford 
University Press 2012) 285-291.

62 Artt 13 (a) and 14 RS.
63 Examples are the situations of Uganda, referred to the ICC on 16 December 2003, of Congo, 

referred to the ICC on 3 March 2004, of CAR, referred to the ICC on 18 December 2004, 
and of Mali, referred to the ICC on 18 July 2012. 

64 Art 13 (b) RS. The Security Council may do so under Chapter VII of the UN Charter. 
Examples are the situations of Sudan (the region of Darfur), referred to the ICC by 
Resolution 1593 (2005) on Sudan (UN Doc S/Res/1593 of 31 March 2005), and Libya, 
referred to the ICC by Resolution 1970 (2011) on peace and security in Africa (UN Doc S/
Res/1970 of 26 February 2011).

65 Artt 13 (c) and 15 RS.
66 Regulation 25 (1) (b) of OTP Regulations 2009 (n 59). 
67 Art 53 (1) RS; Regulation 29 (1) of OTP Regulations 2009 (n 59); Rule 104 RPE.
68 Regarding issues of admissibility, see Art 17 RS.
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to initiate an investigation.69 The policy of the Prosecutor is to only prosecute 
those incidents which can ‘provide a sample that is reflective of the gravest 
incidents and the main types of victimisation’.70 The reasons given are that: 

‘this allows the Office to carry out short investigations; to limit the number of 
persons put at risk by reason of their interaction with the Office; and to propose 
expeditious trials while aiming to represent the entire range of victimization’.71 

This reflects, as explained above, the role and requirement of the Prosecutor to 
set an example on behalf of the international community. Once the Prosecutor 
has taken a decision as to whether to investigate a situation, she is required to 
inform either the State Party or the UN SC about this decision.72 

The criteria for initiating an investigation also apply to those situations 
where the Prosecutor considers starting an investigation proprio motu. Such 
cases occur when the OTP has received information that criminal offences 
within the jurisdiction of the ICC may have been committed. This information 
could come from individuals, but also from States – not necessarily State 
Parties – and international organisations. The OTP will then study this 
information and investigate its reliability by, for example, requesting more 
information or taking statements from witnesses. It will also consider issues 
of jurisdiction and admissibility, as well as the interests of justice.73 If the 
Prosecutor is subsequently of the opinion, on the basis of the findings of the 
OTP, that there are reasonable grounds to continue with a formal investigation, 
then she will have to request the Pre-Trial Chamber for approval to initiate an 
investigation.74 In other words, at this stage the independent decision making 
of the Prosecutor is restricted. This was found necessary by the drafters of the 
Rome Statute in order to control the prosecutorial discretion in the selection of 
cases that are to be brought to the Court’s attention’.75 If the Pre-Trial Chamber 
refuses to authorise the investigation, it remains possible for the Prosecutor to 
renew the request for authorisation for an investigation at a later stage when 
new information or evidence has been discovered. 

2.3.3  The phase of the investigation
Once an investigation has been initiated, the OTP will set up an investigation 
team. As explained above, the ICC does not have its own law enforcement 

69 M Klamberg, Evidence in International Criminal Trials (n 33) 209.
70 The Office of the Prosecutor, Prosecutorial Strategy 2009-2012 of 1 February 2010, 6.
71 Ibid.
72 Rule 105 (1) RPE. See also Regulations 25 (1) (b) and 30 of OTP Regulations 2009 (n 59).
73 Regulations 25 (1) (a) and 29 (1) OTP Regulations 2009 (n 59).
74 Art 15 (3) RS; Regulation 29 (3) of OTP Regulations 2009 (n 59); Rules 48 and 50 RPE; 

Regulation 49 of the Regulations of the Court, 26 May 2004 (Court Regulations 2004).
75 H Kuczynska, The Accusation Model Before the International Criminal Court (n 23) 78.
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agency which can be instructed to carry out investigations.76 Instead, as is the 
case with the preliminary examinations, the members of the OTP conduct the 
investigation themselves, inter alia in cooperation with national authorities and 
other external parties. This will be discussed further below.77 The Prosecutor 
and the other members of the Executive Committee supervise the investigation 
by making the necessary decisions as to its conduct.78 

The investigation team – the so-called ‘joint team’ – is of a substantial size. 
It comprises members of all three Divisions ‘in order to ensure a coordinated 
approach throughout the investigation’.79 Members of the Jurisdiction, 
Complementarity and Cooperation Division might, for example, be responsible 
for providing legal advice on issues of jurisdiction and admissibility or for 
coordinating practical matters with the authorities of the State where the 
investigation will take place.80 The members of the Investigation Division are 
responsible for the analysis of gathered information and evidence.81 Finally, 
the members of the Prosecution Division could provide legal advice during the 
investigation regarding matters which could become relevant in the (possible) 
prosecution – or ‘the future litigation’ – of the case.82 

In addition to the joint team, also the Services Section of the OTP is 
involved in the criminal investigation by, among other activities, providing 
field interpretation services. Furthermore, it fulfils the obligation of the OTP to 
register, store and secure all the information and evidence gathered during the 
investigation.83 

As explained above, the Rome Statute lays down the duty of the Prosecutor 
to establish the truth.84 She – and the other members of the OTP – should 
there fore investigate both incriminating and exonerating circumstances.85 In 
this way the defence, which in comparison to the OTP has limited resources 
to conduct investigations, is not the only party in the criminal procedure 
concerned with finding exculpatory information.86 There are, however, no 
procedural mechanisms in place to ensure that this duty is actually respected. 

76 Ibid 20.
77 Regarding state cooperation, see para 2.2 of this chapter.
78 Following Art 44 (1) RS, the Prosecutor is responsible for appointing investigators for the 

OTP.
79 Regulation 32 (1) and (2) of OTP Regulations 2009 (n 59).
80 Ibid Regulation 7.
81 Ibid Regulation 8. 
82 Ibid Regulation 9 (a).
83 Rule 10 RPE; Regulation 10 (c) and (d) of OTP Regulations 2009 (n 59). Following Rule 

138 RPE, the Registry becomes responsible during the trial phase for recording all evidence 
‘offered during the hearing’.

84 Art 54 (1) (a) RS.
85 S 49 OTP Code of Conduct 2013 (n 22).
86 M Bergsmo, P Kruger and O Bekou, ‘Article 54: Duties and powers of the Prosecutor 

with respect to investigations’ in O Triffterer and K Ambos (eds), The Rome Statute of the 
International Court: A Commentary (CH Beck – Hart – Nomos 2016) 1382.
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There is no ‘tangible remedy’ for non-compliance.87 As discussed by Buisman, 
there have been several cases during which it became clear that the OTP had 
not fully investigated exculpatory circumstances.88 For example, the Trial 
Chamber noted in the case of Katanga and Ngudjolo Chui that the prosecution 
had not interviewed a number of potentially important witnesses.89 In addition, 
in the case of Gbagbo, the Pre-Trial Chamber agreed with the defence that the 
Prosecutor should have requested that relevant ballistic tests be carried out; 
these were subsequently ordered by the Court.90 

In accordance with the Regulations of the Office of the Prosecutor, the 
investigation is generally planned as follows. First, the joint team ‘shall review 
the information and evidence collected and shall determine a provisional 
case hypothesis identifying the incidents to be investigated and the person or 
persons who appear to be the most responsible’.91 The hypothesis shall include 
potentially exonerating circumstances. This shall be submitted to the Executive 
Committee for approval. Subsequently, on the basis of strategic guidance from 
the Executive Committee, the joint team will develop an ‘evidence collection 
plan’ and a ‘cooperation plan’ for the investigation.92 Once the Executive 
Committee has approved these plans, the investigation will be carried out. As 
the investigation progresses, the case hypothesis together with the evidence 
collection and cooperation plans shall be evaluated on a regular basis. 

In executing its investigation, the OTP may seek the cooperation of national 
authorities or other external parties. With regard to State cooperation, the 
Prosecutor may request any State directly for cooperation in the investigation 
or the prosecution of a case. This is because the OTP is an organ of the ICC.93 
In principle it is only when a State refuses or is unable to cooperate that the 
OTP seeks the assistance of the Pre-Trial Chamber.94 The Prosecutor also has 
the power to adopt any specific arrangements or agreements with a State which 

87 A Cassese, L Baig, M Fan, P Gaeta, C Gosnell, and A Whiting, Cassese’s International 
Criminal Law (n 41) 367.

88 C Buisman, ‘The Prosecutor’s Obligation to Investigate Incriminating and Exonerating 
Circumstances Equally: Illusion or Reality?’ (2014) 27 Leiden Journal of International 
Law 206-226. See also M Karnavas, ‘Gathering Evidence in International Criminal Trials: 
The View of the Defence Lawyer’ in M Bohlander (ed), International Criminal Justice: A 
Critical Analysis of Institutions and Procedures (Cameron May 2007) 89.

89 Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui No ICC-01/04-01/07-3319 
(Trial Chamber II, decision on the implementation of regulation 55 of the Regulations of the 
Court and severing the charges against the accused persons of 17 December 2012) para 119.

90 Prosecutor v Laurent Gbagbo No ICC-02/11-01/11-432 (Pre Trial Chamber I, decision 
adjourning the hearing on the confirmation of charges pursuant to Article 61 (7) (c) (i) of 
the Rome Statute of 3 June 2013) para 44.

91 Regulation 34 of OTP Regulations 2009 (n 59).
92 Ibid Regulation 35.
93 Art 54 (2) and (3) (c) RS. In accordance with Rule 176 (2) RPE, the OTP is responsible for 

transmitting the requests of the Prosecutor and for receiving the ‘responses, information and 
documents from requested States’.

94 G Sluiter, International Criminal Adjudication and the Collection of Evidence (n 2) 120.
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could be necessary to facilitate its cooperation.95 These agreements only apply 
to the cooperation with the Prosecutor.96 The OTP is responsible for transmitting 
the requests of the Prosecutor and for receiving the ‘responses, information, 
and documents from requested States’.97

The Prosecutor may request the national authorities to carry out specific 
actions, such as gathering evidence. In some cases, however, the Prosecutor may 
conduct on-site investigations independently without the explicit consent of the 
national authorities.98 This power is exclusively given to the Prosecutor – or the 
members of the OTP. It is only possible in the State Party where the criminal 
offence has allegedly been committed and when there are no issues regarding 
the admissibility of the case before the ICC. Furthermore, the OTP may only 
carry out non-coercive investigations, such as obtaining witness’ testimonies 
on a voluntary basis or conducting a site view. If the OTP subsequently wishes 
to carry out a coercive investigation, such as when the joint team wants to 
exhume a mass grave after having visited a certain location, then they need to 
request the cooperation of the national authorities.99 

Generally speaking, the Prosecutor, as an organ of the Court, faces relatively 
few obstacles when trying to obtain the cooperation of a State. Generally 
it is only in the cases where a State’s official is under investigation that the 
Prosecutor might encounter resistance from the State Party.100 In addition, as 
has already been discussed, a State might not be able to cooperate with the ICC 
because some of its institutions might no longer function as a consequence of 
an (ongoing) conflict. For this reason, the Rome Statute lays down that in the 
‘case that the State is clearly unable to carry out a request for cooperation due 
to the unavailability of any authority or any component of its judicial system 
competent to execute the request for cooperation’, the Pre-Trial Chamber may 
‘authorise the Prosecutor to take specific investigative steps within the territory 
of [that] State Party without having secured the cooperation of that State’.101 
This measure can only be taken in relation to State Parties. In addition, it is 
possible that the Prosecutor is authorised to carry out coercive measures, which 
normally are reserved to the national authorities.102

Apart from cooperation with national authorities, the OTP often also works 
with intermediaries.103 Their task is to liaise between the investigators of the OTP 

95 Art 54 (3) (d) RS.
96 G Sluiter, International Criminal Adjudication and the Collection of Evidence (n 2) 70.
97 Rule 176 RPE.
98 Art 99 (4) RS.
99 Ibid Art 93 (1) (g); M Klamberg, Evidence in International Criminal Trials (n 33) 253.
100 See also para 2.2 of this chapter.
101 Artt 54 (2) (b) and 57 (3) (d) RS (emphasis added). See also Rule 115 RPE.
102 F Guarigilia and G Hochmayr, ‘Article 57: Functions and powers of the Pre-Trial Chamber’ 

in O Triffterer and K Ambos (eds), The Rome Statute of the International Criminal Court: 
A Commentary (Beck – Hart – Nomos 2016) 1433-1434.

103 No specific definition for intermediary or local informant is given in the legislation of the 
international criminal tribunals, in K de Meester, The Investigation Phase in International 
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and the local communities where on-site investigations are carried out.104 They 
can assist the OTP by contacting persons, who could be potential witnesses, 
and gathering useful information. The benefit of using intermediaries is that, 
unlike the members of the OTP, they are less likely to stand out in the local 
communities. For this reason, not only they can conduct inquiries in a safer 
manner, but they are also less likely to create a dangerous situation for other 
persons, such as witnesses, when they cooperate with the Court. In addition, an 
intermediary who is a local is more likely to have the necessary language skills 
for the investigation.105 Although for these reasons it could be a very useful 
method to set up an investigation, Buisman also warns that there can be pitfalls. 
She explains that it is important that the OTP supervises the intermediaries 
and checks whether they are trustworthy.106 This, for example, was not done 
effectively in the case of Lubanga. In this case there were indications at an early 
stage of the OTP’s investigation that one intermediary was not a reliable person. 
He had allegedly harassed three children. The OTP nevertheless continued to 
employ this intermediary in the case of Lubanga and later also in the cases of 
Katanga and Ngudjolo.107 Later, at trial, it became clear that this intermediary 
together with other intermediaries had influenced the prosecution witnesses 
and convinced them to give a false statement about having been recruited as 
child soldiers by the Union des Patriotes Congolais (UPC).108 

The information and materials collected during the OTP’s investigation 
will usually be presented during the confirmation hearing and at the trial as 
evidence. However, in cases where the OTP discovers evidence which might 
not be available at trial, the Prosecutor may inform the Pre-Trial Chamber 
of this ‘unique investigative opportunity’ and request the Pre-Trial Chamber 
to arrange for the evidence to be presented at that stage and have it tested 
and examined during the investigation.109 In this manner the evidence can be 
preserved. 

Once enough information and evidence has been gathered, the Prosecutor 
will decide as to whether a prosecution should be initiated. Again she should 

Criminal Procedure (n 27) 124.
104 C Buisman, ‘Delegating Investigations: Lessons to be Learned from the Lubanga Judgment’ 

(2013) 11 Northwestern Journal of International Human Rights 35.
105 C Buisman and D Hooper, ‘Defence Investigations and the Collection of Evidence’ in 

C Rohan and G Zyberi (eds), Defence Perspectives on International Criminal Justice 
(Cambridge University Press 2017) 480. 

106 C Buisman, ‘Delegating Investigations’ (n 104) 37-39.
107 Prosecutor v Mathieu Ngudjolo Chui No ICC-01/04-02/12-3 (Trial Chamber II, judgment 

of 12 April 2013) paras 117-179 and 218-219.
108 See, for example, Prosecutor v Thomas Lubanga Dyilo No ICC-01/04-01/06-2434 (Trial 

Chamber I, redacted decision on intermediaries of 31 May 2010) paras 144 and 146.
109 Art 56 RS; F Guarigilia and G Hochmayr, ‘Article 56: Role of the Pre-Trial Chamber in 

relation to a unique investigative opportunity’ in O Triffterer and K Ambos (eds), The Rome 
Statute of the International Criminal Court: A Commentary (Beck – Hart – Nomos 2016) 
1416.
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consider whether there is a reasonable basis to believe that a crime within the 
jurisdiction of the Court has been committed, whether the case is admissible 
and whether the prosecution would serve the interests of justice.110 Furthermore, 
the ‘age or infirmity of the alleged perpetrator’ will also have to be taken into 
account. The Prosecutor shall not prosecute all the criminal offences identified 
during the investigation of a situation, but instead she will focus only on the 
most serious cases.111 Once she has chosen which cases should be prosecuted, 
she will request the Pre-Trial Chamber either to issue an arrest warrant or a 
summons to appear.112

2.3.4  The phase of the confirmation hearing
Although the Prosecutor decides whether a prosecution should be initiated, she 
does not make the final decision as to whether a case will go to trial. This is 
the decision of the Pre-Trial Chamber. For this reason, a confirmation hearing 
will take place before the Pre-Trial Chamber, where the Prosecutor will have 
to present the evidence on the basis of which she wants to charge a suspect.113 
At these proceedings the defence will also have the opportunity to present 
evidence and to challenge the arguments of the Prosecutor.114 In order to give 
the defence an equal opportunity to prepare for the hearing, the Prosecutor 
has a duty to disclose information and evidence to the defence prior to the 
confirmation hearing.115 

The information and the evidence which needs to be disclosed at least 
30 days before the confirmation hearing by the Prosecutor are, first of all, a 
document containing the charges and, secondly, the evidence on which the 
Prosecutor intends to rely at the hearing.116 She must, for example, provide a 
list with the names of the witnesses who she intends to call to testify.117 If these 
witnesses have made prior statements, then these will be disclosed as well. 
In principle, the Prosecutor may rely on documentary or summary evidence 
during the confirmation hearing and it is not necessary to call the witnesses who 
are expected to testify at trial.118 In addition, the defence will also be allowed to 
inspect books, documents, photographs, and other objects in the possession or 
control of the Prosecutor.119

110 Art 53 (2) RS.
111 Regulation 33 of OTP Regulations 2009 (n 59).
112 Art 58 RS. A summons to appear will be issued if this is considered sufficient to ensure the 

suspect’s appearance. See also Regulation 31 of Court Regulations 2004 (n 74).
113 Art 61 RS; Rule 122 RPE.
114 Art 61 (6) RS.
115 Ss 52-54 of OTP Code of Conduct 2013 (n 22).
116 Art 61 (3) RS; Rule 121 (2) and (3) RPE.
117 Rule 76 (1) RPE.
118 Art 61 (5) RS.
119 Rule 77 RPE.
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With regard to exculpatory information or evidence, the Prosecutor may 
request the Pre-Trial Chamber to direct which information or evidence should 
be disclosed exactly.120 The Pre-Trial Chambers of the ICC, however, seem to 
disagree on this point. In the case of Lubanga, Pre-Trial Chamber I held that 
only the ‘bulk’ of the exculpatory evidence should be disclosed to the defence 
prior to the confirmation hearing.121 The rest of the exculpatory evidence 
should become available to the defence after the hearing. It also decided that 
only the evidence on which the parties intend to rely should be disclosed and 
presented at the confirmation hearing. In the case of Bemba, however, Pre-
Trial Chamber III determined that all exculpatory evidence should be disclosed 
to the defence.122 It referred to the obligation of the Prosecutor – and of the 
Court as a whole – to investigate incriminating and exonerating circumstances, 
which requires that all the information of ‘true relevance’ for the case should be 
disclosed, both before and after the confirmation hearing. In the years to follow, 
the Pre-Trial Chambers of the ICC adopted either the Lubanga or the Bemba 
approach.123 An elaborate description of this discussion, however, falls outside 
the scope of this research.124

An exception to the duty of disclosure can be made in some cases. An 
example is when the disclosure ‘may lead to grave endangerment of the security 
of a witness or his or her family’.125 In such cases, information regarding their 
identities may be withheld before the trial and the Prosecutor may submit a 
summary instead. An exception may also be made if it would endanger ongoing 
investigations or prosecutions.126

120 Art 67 (2) RS.
121 Prosecutor v Thomas Lubanga Dyilo No ICC-01/04-01/06-102 (Pre-Trial Chamber I, 

decision on the final system of disclosure and the establishment of a timetable of 15 May 
2006) para 124.

122 Prosecutor v Jean-Pierre Bemba Gombo (n 26) paras 28 and 67.
123 The disclosure regime of Judge Steiner in Pre-Trial Chamber I, the Lubanga approach, has 

been confirmed and elaborated in the cases of Prosecutor v Bahar Idriss Abu Garda No 
ICC-02/05-02/09-35 (Pre-Trial Chamber I, second decision on issues relating to disclosure 
of 15 July 2009) para 11; Prosecutor v Abdallah Banda Abakaer Nourain and Saleh 
Mohammed Jerbo Jamus No ICC-02/05-03/09-49 (Pre-Trial Chamber I, decision on issues 
relating to disclosure of 29 June 2010) para 3; and Prosecutor v Callixte Mbarushimana 
No ICC-01/04-01/10-87 (Pre-Trial Chamber I, decision on issues relating to disclosure of 
30 March 2011) para 9. The Bemba approach of Judge Biarra of Pre-Trial Chamber III 
has been reconfirmed in another decision in the Bemba case by Judge Kaul, Prosecutor v 
Jean-Pierre Bemba Gombo No ICC-01/05-01/08-75 (Pre-Trial Chamber III, decision on the 
Prosecutor’s application for leave to appeal Pre-Trial Chamber III’s decision on disclosure 
of 25 August 2008) para 37.

124 See for more information A Heinze, International Criminal Procedure and Disclosure 
(Duncker & Humblot 2014).

125 Art 68 (5) RS; Rule 81 (5) RPE.
126 Rule 81 (2) RPE. Furthermore, following Art 72 RS and Rule 81 (3) and (4) RPE, an 

exception can be made to protect the national security.
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2.3.5  The preparation phase prior to the trial proceedings
If the Pre-Trial Chamber has decided that a case should go to trial, the OTP 
sets up an ‘interdivisional trial team’ which is responsible for the preparation 
and for the conduct of the prosecution.127 Although the Prosecutor is allowed 
to continue the investigation both before and after the confirmation hearing,128 
such a course of action is in general not welcomed by the judiciary. This 
became clear in the case of Muigai Kenyatta in which 24 of 31 witnesses at 
trial had been found after the confirmation hearing had taken place.129 The Trial 
Chamber V explained in its decision that:

 ‘the Prosecution is expected to have largely completed its investigation prior to 
the confirmation hearing. […] The Prosecutor is not responsible for establishing 
the truth only at the trial stage by presenting a complete evidentiary record, 
but is also expected to present a reliable version of events at the confirmation 
hearing. The Prosecutor should not seek to have the charges against a suspect 
confirmed before having conducted a full and thorough investigation in order 
to have a sufficient overview of the evidence available and the theory of the 
case’.130

Trial Chamber V, however, acknowledges that it is possible that certain informa-
tion or evidence can only be obtained after the confirmation hearing. The 
Prosecutor is therefore not prohibited from conducting further investigations 
after the charges have been confirmed. It is important that, to the extent this 
has not happened before the confirmation hearing, the Prosecutor discloses all 
the information and evidence to the defence before trial, unless the previously 
discussed restrictions apply. Buisman explains that it has happened that 
the Prosecutor has relied on completely different evidence during the trial 
proceedings than that which has been presented at the confirmation hearing.131 

127 Regulation 9 (b)-(d) of OTP Regulations 2009 (n 59).
128 Art 61 (4) RS.
129 Prosecutor v. Uhuru Muigai Kenyatta No ICC-01/09-02/11 (Trial Chamber V, decision on 

defence application pursuant to Art. 64 (4) and related requests of 26 April 2013) paras 
119-120. See also Prosecutor v Thomas Lubanga Dyilo No ICC-01/04-01/06-568 (Appeals 
Chamber, decision establishing general principles governing applications to restrict 
disclosure pursuant to rule 81 (2) and (2) of the Rules of Procedure and Evidence of 13 
October 2006) para 54, and Prosecutor v Abdallah Banda Abakaer Nourain and Saleh 
Mohammed Jerbo Jamus No ICC-02/05-03/09-158 (Trial Chamber IV, decision on the re-
interviews of six witnesses by the prosecution of 6 June 2011) para 13.

130 Prosecutor v. Uhuru Muigai Kenyatta No ICC-01/09-02/11 (n 129) para 119. 
131 Interview with C Buisman, defence lawyer at law firm Stapert & Wiersum Advocaten (The 

Hague, the Netherlands, 25 March 2016). See, for example, Prosecutor v William Samoei 
Ruto and Joshua Arap Sang No ICC-01/09-01/11-944 (Trial Chamber V, defence response 
to the Prosecution’s application pursuant to Regulation 32 (2) for addition of documents 
to the list of evidence of 18 September 2013), in which the defence complained about the 
disclosure of the evidence which was submitted after the confirmation hearing.
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2.4  The position of the judiciary in the pre-trial phase

2.4.1  The organisation of the judiciary
The judiciary of the ICC is divided into three Divisions: the Pre-Trial, the Trial, 
and the Appeals Division. In the pre-trial phase of the criminal procedure it is 
mainly the Pre-Trial Division which fulfils different functions before, during, 
and after the investigation of the Prosecutor. The main task of the judges is to 
ensure the ‘efficiency and the integrity’ of the proceedings. This means that not 
only do they have to safeguard the interests of the individuals involved, such 
as suspects and victims, but also that they have the responsibility of deciding 
whether there are reasonable or substantial grounds to continue the case to 
the next phase of the criminal procedure. In addition, the Pre-Trial Chamber 
has the general responsibility to protect the national security of concerned 
States.132 It has already been explained that the members of the judiciary do not 
have investigative powers, but they do have a role in the process of gathering 
evidence as will be discussed below.133 

2.4.2  The phase of the preliminary examination
During the first stage of the criminal procedure, when the OTP is conducting 
a preliminary examination, the involvement of the judiciary is limited. The 
Pre-Trial Chamber could, for example, be requested by the Prosecutor to take 
measures, such as appointing a defence lawyer, if the Prosecutor intends to 
obtain the testimony of a witness who might not be able to testify at a later 
stage of the criminal proceedings.134 In that case the Pre-Trial Chamber could 
either appoint a defence lawyer and/ or a member of the Pre-Trial Chamber 
to attend the examination of the witness in order to safeguard the rights of the 
defence.

When the Prosecutor intends to initiate an investigation proprio motu, it 
is the task of the Pre-Trial Chamber to determine whether there are inter alia 
reasonable grounds to believe that criminal offences within the jurisdiction of 
the ICC have been committed before authorising the Prosecutor to start the 
investigation.135 It is also possible that the Pre-Trial Chamber may be requested 
by either a State Party or the UN SC to review the decision of the Prosecutor 
not to investigate a matter that either body had referred.136

132 Art 57 (3) (c) RS.
133 P de Hert, ‘Legal Procedures at the International Criminal Court: A Comparative Law 

Analysis of Procedural Basic Rights’ in R Haveman, O Kavran and J Nicholls (eds), 
Supranational Criminal Law: A System Sui Generis (Intersentia 2003) 96.

134 Art 15 (2) RS; Rule 47 (2) RPE. Under specific circumstances, the Pre-Trial Chamber may 
take these measures ex officio, such as in the case of Art 56 (3) (a) RS.

135 Art 15 (3) RS.
136 Rule 107 (4) RPE.
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2.4.3  The phase of the investigation by the Prosecutor
Once the OTP has initiated the criminal investigation, whether on the basis 
of a referral or proprio motu, there is no general judicial control over the 
investigation. Only in specific situations is the Pre-Trial Chamber involved 
in the investigation, for example, when the Prosecutor requests the Pre-Trial 
Chamber to issue a certain order or when measures need to be taken in the 
case of a unique investigative opportunity.137 The Pre-Trial Chamber does not 
decide which evidence needs to be preserved, as this is a matter exclusively 
for the Prosecutor.138 In addition, the defence may also request the Pre-Trial 
Chamber, in relation to State cooperation, to ‘issue such orders and warrants 
as may be required for the purposes of an investigation’, as discussed below.139 

When a suspect has been identified by the OTP and the Prosecutor wishes 
to have this person brought before the ICC, she needs to apply to the Pre-Trial 
Chamber for either an arrest warrant or a summons to appear.140 The Pre-Trial 
Chamber will subsequently determine whether it is satisfied that there are, inter 
alia, reasonable grounds to believe that the suspect has committed a criminal 
offence in the jurisdiction of the ICC before issuing the arrest warrant or the 
summons. 

2.4.4  The phase of the confirmation hearing
When a suspect has been arrested and surrendered by national authorities or 
has appeared voluntarily or pursuant to a summons before the ICC, s/he shall 
be brought as soon as possible before the Pre-Trial Chamber.141 During this 
first hearing, the Pre-Trial Chamber will verify whether the suspect is aware 
of the exact charges against him or her. Furthermore, it will inform him or her 
of his or her rights under the Rome Statute, and, additionally, decide on the 
continuation of the pre-trial detention. Subsequently, a date will be set for the 
confirmation hearing.142 In preparation of this hearing, a judge of the Pre-Trial 
Chamber will be appointed to supervise the inter partes disclosure process.143 
After the presentation of the evidence at the pre-trial hearing, the Pre-Trial 
Chamber will decide whether there are ‘substantial grounds to believe that the 
person has committed each of the crimes charged’ and that a case can go to 
trial.144 In, for example, the case of Mbarushimana, the Pre-Trial Chamber was 
not convinced that there were substantial grounds to send the case to trial and 

137 Art 57 (3) (a) RS; Art 56 (1) (b) and (3) (a) RS. 
138 F Guarigilia and G Hochmayr, ‘Article 56’ (n 109) 1415.
139 Art 57 (3) (a) and (b) RS.
140 Ibid Art 58. A summons to appear will be issued if this is considered sufficient to ensure the 

suspect’s appearance. See also Regulation 31 of Court Regulations 2004 (n 74).
141 Art 60 RS.
142 Rule 121 (1) RPE.
143 Ibid Rule 121 (2) (b).
144 Art 61 (7) RS.
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it was even of the opinion that the Prosecutor had lost his impartiality by being 
too focused on one case theory.145 

2.4.5  The preparation phase prior to the trial proceedings 
If the charges are confirmed by the Pre-Trial Chamber, then it will commit the 
accused person to a Trial Chamber for trial. Before trial, a judge of the Trial 
Chamber is appointed for the preparation of the trial. S/he will be responsible for 
the organisation of different matters, among which ‘ensuring proper disclosure 
between the parties’ for the purpose of facilitating a fair and expeditious trial.146

2.5  The position of the defence in the pre-trial phase

2.5.1  The Office of Public Counsel for the Defence
The defence is not an organ of the ICC, but it is represented by the Office of 
Public Counsel for the Defence (OPCD).147 The OPCD was not set up at the 
same time as the ICC was established and for an initial period, the defence 
was not represented within the structure of the Court. This led to a discussion 
in, for example, the legal doctrine favouring the creation of an ‘Independent 
Defence Unit’.148 As explained by Mettraux and Cengic, the establishment of 
such an independent unit within the ICC would be relevant for making sure that 
every accused person, for example, would receive adequate legal assistance 
while at the same time preventing any conflict of interests between the defence 
lawyers.149 When the Regulations of the Court were adopted in 2004, it was 
decided that the Registrar, as the head of the Registry of the ICC, would set up 
and develop the OPCD.150 The reason why this became the responsibility of the 
Registrar is because he has the general duty to take ‘every measure necessary to 
ensure that the rights of the defence are fully respected’.151 For administrative 

145 Prosecutor v Callixte Mbarushimana No ICC-01/04-01/10-465 (Pre-Trial Chamber I, 
decision on the confirmation of charges of 16 December 2011) para 51. The Prosecutor at 
the that time was Luis Moreno Ocampo.

146 Rule 132bis RPE.
147 Regulations 143-146 of Regulations of the Registry of 6 March 2006 (Registry Regulations 

2006).
148 See, for example, E Groulx, ‘A Strong Defence Before The International Criminal Court’ in 

H Bevers and C Joubert (eds), An Independent Defence before the International Criminal 
Court (Thela Thesis 2000) 12-13, and G Strijards, ‘The need for an Independent Defence 
Unit’ in H Bevers and C Joubert (eds), An Independent Defence before the International 
Criminal Court (Thela Thesis 2000) 55-69. Also Sluiter commented on this issue, expressing 
the need for a defence office, G Sluiter, International Criminal Adjudication and the 
Collection of Evidence (n 2) 138.

149 G Mettraux and A Cengic, ‘The Role of a Defence Office: Some Lessons From Recent 
and Not So Recent War Crimes Precedents’ in M Bohlander (ed), International Criminal 
Justice: A Critical Analysis of Institutions and Procedures (Cameron May 2007) 410.

150 Regulation 77 of Court Regulations 2004 (n 74). Currently, the Registrar is Mr. Herman von 
Hebel.

151 Rules 14 (2) and 20 (1) RPE.



231The International Criminal Court

purposes the OPCD is a part of the Registry, but otherwise it functions entirely 
as an independent office. 

The tasks of the Registrar in relation to the defence have been delegated to a 
certain extent to the OPCD.152 Generally speaking, the OPCD is responsible for 
representing and protecting the rights of the defence during the early stages of 
the investigation. It also conducts legal research and provides advice to defence 
lawyers and the suspects or accused persons.153 As explained by Federova, the 
OPCD has the general task of ensuring equality of arms between the Prosecutor 
and the defence.154

The rights of the defence in the criminal procedure of the ICC have been 
laid down in the Rome Statute.155 Sluiter explains that the Rome Statute is 
an improvement with regard to the codification of human rights.156 This is 
supported by Klamberg, who says that the ‘status and rights of the person 
investigated have been made more definite and certain’.157 Important sources 
of inspiration for the drafters of the Rome Statute were the international treaties 
on human rights, of which especially the ECHR was an important example.158 
Which rights are given to the defence depends on the stage of the criminal 
procedure.

2.5.2  The phase of the preliminary examination
The defence becomes involved in the criminal procedure when a person of 
interest has been identified during the OTP’s investigation. Before this moment, 
the defence in principle does not have a role. It could nevertheless happen that 
its interests need to be represented during the OTP’s preliminary examination. 
An example is the situation when the Prosecutor intends to examine a witness 
who might not be able to testify at a later stage of the criminal procedure. In 
that case the Pre-Trial Chamber could be asked to appoint a defence lawyer to 
represent the defence during the examination.159 

152 Ibid Rules 14 (2) and 20 (1); Regulations 143-146 of Registry Regulations 2006 (n 147).
153 Regulation 77 (4) of Court Regulations 2004 (n 74).
154 M Federova, The Principle of Equality of Arms in International Criminal Proceedings 

(Intersentia 2012) 331.
155 In relation to this, Art 21 (2) RS lays down that human rights occupy the highest place of all 

applicable sources of law.
156 G Sluiter, ‘Human rights protection in the ICC pre-trial phase’ in C Stahn and G Sluiter (eds), 

The Emerging Practice of the International Criminal Court (Martinus Nijhoff Publishers 
2009) 462.

157 M Klamberg, Evidence in International Criminal Trials (n 33) 216. See also C Buisman, 
‘Defence and Fair Trial’ in R Haveman, O Kavran and J Nicholls (eds), Supranational 
Criminal Law: A System Sui Generis (Intersentia 2003) 184.

158 C Safferling, ‘The Rights and Interests of the Defence in the Pre-Trial Phase’ (2011) 9 
Journal of International Criminal Justice 654.

159 Art 15 (2) RS; Rule 47 (2) RPE. The same applies to the procedure of the unique investigative 
opportunity, as laid down in Art 56 (2) (d) RS, during the phase of the OTP’s investigation.
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Not every lawyer may represent a person in proceedings before the ICC. 
The Registrar has the task to establish and keep the ‘List of Counsel’ containing 
those lawyers who may practice before the ICC.160 In order to ensure a high 
standard of legal assistance, lawyers need to meet specific requirements. After 
all, their clients are often accused of complex crimes allegedly committed in 
even more difficult circumstances. For this reason, lawyers are required, inter 
alia, to be competent in international or criminal law and procedure, to have 
experience in criminal proceedings, and they also need to be fluent in at least 
one of the working languages of the ICC.161 These standards for lawyers are 
higher than those which are required by, for example, the ICTY or the ICTR.162

2.5.3  The phase of the investigation by the Prosecutor
The role of the defence in the criminal procedure becomes bigger – or, as 
described by Safferling, ‘more interesting’ – once a person of interest has been 
identified.163 The Rome Statute gives this person – not necessarily a suspect – 
a few general rights, such as the right to be assisted, free of any costs, by an 
interpreter or a translator.164 The interpretation or translation does not need to 
be in the native language of a person, but in a language which the person fully 
understands and speaks.165 

When there are indications that a person might have committed a crime 
within the jurisdiction of the ICC and the Prosecutor intends to question this 
person, then the Rome Statute gives this person additional rights. Although 
the text of the Rome Statute only speaks of an interrogation by the Prosecutor, 
and therefore automatically the members of the OTP, arguably it also applies 
to interrogations by national authorities and agents.166 First of all, the person 
to be questioned has the right to be informed that there are grounds to believe 
that s/he has committed crimes.167 In addition, this person shall also have the 
right to legal assistance of his or her own choosing and to have a defence 
lawyer present during the interrogation.168 The Registrar can assist the person 

160 Rule 21 (2) RPE. See also Regulations 68-73 of Court Regulations 2004 (n 74), and 
Regulations 121bis-128 of Registry Regulations 2006 (n 147). The lawyers on the list can 
also assist victims or witnesses in the proceedings before the ICC.

161 Rule 22 RPE; Regulation 67 of Court Regulations 2004 (n 74).
162 C Buisman, ‘Defence and Fair Trial’ (n 157) 231.
163 C Safferling, ‘The Rights and Interests of the Defence in the Pre-Trial Phase’ (n 158) 653.
164 Art 55 (1) (c) RS. See Regulation 40 of Court Regulations 2004 (n 74), regarding the 

language services of the Registry.
165 C Hall and DL Jacobs, ‘Article 55: Rights of persons during an investigation’ in O Triffterer 

and K Ambos (eds), The Rome Statute of the International Criminal Court: A Commentary 
(Beck – Hart – Nomos 2016) 1399-1400.

166 Ibid 1401.
167 Art 55 (2) (a) RS. This right is linked to the right of a person not to incriminate him- or 

herself, as laid down in Art 55 (1) (a) RS.
168 Ibid Art 55 (2) (c) and (d).
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in identifying a suitable defence lawyer.169 Furthermore, if the person does not 
have sufficient financial resources, then the costs of the legal assistance can be 
paid by the ICC.170 This is to be decided and organised by the Registrar, who 
has to determine whether the suspect is eligible for legal aid.171 When doing so, 
he has to consider inter alia whether the person concerned has a ‘direct income, 
[a] bank account, real or personal property, stocks, bonds, or other assets’.172

At this point in the criminal procedure, the defence could already start 
preparing a case for the confirmation hearing. However, as pointed out by Hall 
and Jacobs, the Rome Statute does not give a person of interest – a suspect 
– the right to have adequate time and facilities to prepare a defence.173 The 
possibilities of the defence to prepare a case therefore might be limited. The 
defence most probably lacks information on the OTP’s investigation, although 
at this stage of the criminal procedure it is equally possible that the OTP is still 
unclear what the exact outcome of the investigation will be.174 The suspect is 
therefore a key source of information for the defence.175

In addition, because it is only after the arrest of a person that the defence 
becomes an official party in the criminal procedure, it is not (yet) able to 
request the Court for assistance in relation to evidence gathering. However, 
what the defence could do is to start proceedings before the Pre-Trial Chamber 
to challenge either the jurisdiction of the ICC or the admissibility of the case.176 

2.5.4  The phase of the confirmation hearing
Once a suspect has been arrested and surrendered to the ICC, or when s/he has 
appeared voluntarily or pursuant to a summons, then his or her position in the 
criminal procedure changes: s/he will enjoy from that moment onwards the 
rights of an accused person.177 This means, first of all, that s/he will receive 
(more) information about the case. For example, at the hearing when the 
accused person appears for the first time before the ICC, the Pre-Trial Chamber 
will make sure that s/he has been fully informed about the charges against him 
or her. Furthermore, as explained above, the Prosecutor at this stage has the 
duty to disclose detailed information about the charges and also the evidence 
on which she intends to rely during the confirmation hearing.178

169 Rules 20 (1) (c) and 21 RPE.
170 Art 55 (2) (c) RS; Regulation 83 (1) of Court Regulations 2004 (n 74).
171 Regulation 84 of Court Regulations 2004 (n 74). See also Regulation 130-137 of Registry 

Regulations 2006 (n 147).
172 Regulation 84 (2) of Court Regulations 2004 (n 74).
173 C Hall and DL Jacobs, ‘Article 55’ (n 165) 1409.
174 C Buisman, ‘Defence and Fair Trial’ (n 157) 185. See also C Buisman and D Hooper, 

‘Defence Investigations and the Collection of Evidence’ (n 105) 477.
175 C Buisman and D Hooper, ‘Defence Investigations and the Collection of Evidence’ (n 105) 

483.
176 Art 19 (2) (a) RS.
177 Rule 121 (1) RPE; Art 67 RS.
178 Art 61 (3) RS.
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Having this information will assist the accused person in preparing him- or 
herself for the confirmation hearing, where s/he may object to the charges, 
challenge the evidence of the Prosecutor, and present his or her own evidence.179 

Essential to the preparation of the defence’s case for the confirmation hearing 
is the assistance of a defence lawyer.180 The Registrar could assist the accused 
in finding a suitable lawyer, if at this stage of the criminal procedure s/he has 
not yet appointed one. If the accused does not have the financial means to pay 
for legal assistance, then s/he may apply for legal aid. As already explained, 
this application will be reviewed by the Registrar who has to decide whether 
the accused is eligible. In practice it is likely that the accused is entitled to 
receive (partial) financial support from the ICC. The costs of legal assistance 
in proceedings before the ICC are generally speaking extremely high. An 
explanation is that a person is often not defended by one defence lawyer, but 
by a team of several lawyers led by the ‘lead counsel’.181 As pointed out by 
Dubuisson, Bertrand and Schauder, even an ICC judge would not be able to 
pay for all the legal fees.182 

One of the main tasks of the defence at this stage of the criminal procedure 
is to conduct investigations,183 which is connected to the right of the defence 
to examine or have examined witnesses and in particular the right to ‘present 
other evidence admissible under this Statute’.184 Although the Prosecutor has 
the duty to investigative exculpatory circumstances, as already pointed out, the 
OTP has failed to do so in some cases.185 It is therefore advised that the defence 
does not ‘exclusively rely on the investigations conducted by the Prosecutor’ 
and, thus, that it conducts its own investigations.186 

179 Ibid Art 61 (6).
180 Ibid Art 67 (d); Regulation 84 of Court Regulations 2004 (n 74). See also Regulations 130-

137 of Registry Regulations 2006 (n 147).
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Defence investigations serve different purposes.187 First of all, the defence 
needs new information to test the evidence of the Prosecutor – or ‘to probe 
into the factual allegations of the prosecution’.188 As explained by Buisman, ‘if 
you have good information, then you can conduct good cross-examinations’.189 
She uses the case of Katanga as an example, in which she and her colleagues 
were able to demonstrate, using the birth certificates of the prosecution 
witnesses which they had uncovered during their investigations, that many of 
the witnesses were not children when they were allegedly recruited as child 
soldiers. 

The second purpose of defence investigations is finding new exculpatory 
evidence. In this regard, Buisman explains that the defence is in a much 
better position to search for exculpatory evidence.190 In her own experience 
as a defence lawyer before the ICC, it is more often the defence who, having 
the task to act in the interests of the defendant, are willing to take ‘that extra 
step’ which is required when investigating a case effectively.191 She, however, 
also points out that there is a lot of scepticism towards the evidence gathered 
by the defence and that in general there is more faith in the reliability of the 
information and evidence gathered by the OTP. 

When the defence conducts investigations, it must comply with the regula-
tions of the ICC and it may not interfere with the investigation of the OTP.192 
The lead defence counsel and other members of the defence team are entitled 
to certain immunities in order for them to carry out their on-site investigations 
without the risk of, for example, being arrested.193 

The defence may conduct any kind of investigation, except for those which 
are coercive in nature. For coercive investigations, the defence requires the 
assistance of the national authorities. Because the defence is not an organ of 
the Court, it does not have the power to request the authorities officially for 
cooperation.194 For this reason, the authorities do not have an obligation to 
cooperate with the defence, nor may the defence conduct independent on-
site investigations without the permission of the authorities.195 According to 

187 M Klamberg, Evidence in International Criminal Trials (n 33) 216.
188 JI Turner, ‘Defence Perspectives on Law and Politics in International Criminal Trials’ 

(2008) 28 Virginia Journal of International Law 554
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191 Ibid 224.
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of 9 September 2002 (ICC-ASP/1/3).
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report (International Law Association 2010) 10-11.
195 M Federova, The Principle of Equality of Arms in International Criminal Proceedings 
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Federova, this ‘creates an institutional vacuum that both in the books as well 
in practice creates an (appearance) of inequality’.196 The defence, however, is 
allowed to seek cooperation of national authorities on an informal basis.197 This 
could be problematic in practice, because the authorities may not be willing to 
cooperate voluntarily with the defence team which is assisting a person who 
is considered to be an enemy of the State. And even if they are prepared to 
carry out the request of the defence, this might be done in a ‘less [diligent 
manner] than a request coming from an organ of the Court’.198 As discussed 
by Tuinstra, it is not uncommon for the defence lawyer to be ‘perceived as his 
[or her] client’s accomplice’.199 On the other hand, the cooperation with the 
national authorities might not be problematic at all, if the defence is assisting 
members or allies of the government.200 Similarly, also the community, friends, 
or family of the accused person might be willing to assist the defence in their 
investigation, but not the Prosecutor.201

In cases where the national authorities do not want to cooperate with the 
defence, the defence may request the Pre-Trial Chamber to seek cooperation 
with the authorities and to reissue the request.202 This opportunity of the defence 
‘may redress inequality of arms and [thus] protect the right to a fair trial’, because 
in this case the Court will issue a request with which the national authorities 
should comply.203 Of course, here it is important that the assistance of the Pre-
Trial Chamber is easily accessible to the defence, meaning, as explained by 
Sluiter, that ‘no unreasonable or particular burdensome conditions should be 
attached to an application by the defence for a request for assistance’.204 The 
requirements for an application to the Pre-Trial Chamber have been laid down 
in both legislation and case-law.

First of all, when making such a request, the defence needs to demonstrate 
that ‘such an order [of the Pre-Trial Chamber] would facilitate the collection of 

196 Ibid 190.
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Prosecutor v Abdallah Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus (n 46) 
para 99.

198 F Guarigilia and G Hochmayr, ‘Article 57’ (n 102) 1428.
199 J Temminck-Tuinstra, ‘Defending the Defenders: The Role of the Defence Counsel in 

International Criminal Trials’ (2010) 8 Journal of International Criminal Justice 465. See 
in this regard Principle 18 of UN Basic Principles on the Role of Lawyers, adopted by the 
8th UN Congress on the Prevention of Crime and Treatment of Offenders, 27 August-7 
September 1990, Havana, Cuba stating that ‘lawyers shall not be identified with their clients 
or their client’s causes as a result of discharging their functions.

200 See also para 2.2 of this chapter.
201 C Buisman, ‘The Prosecutor’s Obligation to Investigate Incriminating and Exonerating 

Circumstances Equally’ (n 88) 224.
202 Art 57 (3) (b) RS; G Sluiter, International Criminal Adjudication and the Collection of 

Evidence (n 2) 120.
203 G Sluiter, International Criminal Adjudication and the Collection of Evidence (n 2) 135; 

F Guarigilia and G Hochmayr, ‘Article 57’ (n 102) 1429.
204 G Sluiter, International Criminal Adjudication and the Collection of Evidence (n 2) 135.



237The International Criminal Court

evidence that may be material to the proper determination of the issues being 
adjudicated, or to the proper preparation of the person’s defence’.205 

Secondly, in order to ensure that the defence does not appear to be going on 
a so-called fishing expedition, it needs to provide detailed information about 
the investigation it would like to have carried out and also the possible evidence 
that could be obtained.206 But as questioned by Buisman, how is the defence 
able to provide detailed information without having been able to conduct an 
investigation?207 In some cases, this might be a problem. However, according 
to Guarigilia and Hochmayr, the Pre-Trial Chamber may assist the defence in 
obtaining the missing information.208 

A third requirement has been given in the case-law of the Court. In the 
case of Katanga and Chui, the defence sought the assistance of the Pre-Trial 
Chamber to obtain information from the Democratic Republic of Congo 
(DRC), after this State Party had refused cooperation with the defence.209 The 
Pre-Trial Chamber decided in relation to the request of the defence that only 
the information ‘exclusive[ly in the] possession of the authorities of the DRC’ 
would be requested by the Pre-Trial Chamber and that the other information 
would be disclosed by the Prosecutor, who already had the information in 
possession.210 In other words, as explained by Klamberg, if there is ‘any other 
accessible source of information besides the State, for example the Prosecution 
or the Registry, the defence is not entitled to seek cooperation from a State’.211 
With regard to the role of the Prosecutor in this procedure, the Pre-Trial 
Chamber has discretion in deciding whether or not to involve the Prosecutor in 
the decision as to whether or not to accept the request of the defence to ask a 
State for its cooperation.212

If the Pre-Trial Chamber accedes to the request of the defence and decides to 
send a request, it shall be transmitted by the Registrar and also he shall ‘receive 
the responses, information and documents from the requested States’.213

In addition to a request to the Pre-Trial Chamber to provide assistance in 
obtaining the cooperation of the national authorities, the defence may also ask 
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the Pre-Trial Chamber to issue orders.214 Examples are orders in relation to the 
unique investigative opportunity, such as allowing the defence to be present.215 
Here it must be pointed out that the Rome Statute does not explicitly give the 
right to the defence to request a unique investigative opportunity.

Also for the defence it is common practice to work with private investigators 
or intermediaries. Finding a reliable intermediary is one of the most important 
tasks of the defence.216 The intermediaries assist the defence by, for example, 
providing information about local customs and by making contact with relevant 
persons, such as the heads of local communities.217 They can also assist by 
identifying potential witnesses and finding other relevant information for the 
case of the defence. As explained above, when making use of intermediaries, 
it is important that the defence team verifies to what extent the intermediaries 
are trustworthy. It has already been discussed in relation to intermediaries hired 
by the OTP how major problems can arise when unreliable local informants 
are employed. For the purpose of conducting on-site investigations and also 
meeting the intermediaries, the defence often travels for several weeks to the 
State where the alleged crimes have been committed. 

In order to be able to fulfil its tasks, the defence has been given the right 
to have adequate time and facilities to prepare the case for the confirmation 
hearing.218 For this reason, the Pre-Trial Chamber should take into consideration 
the time which the defence will need to prepare for the confirmation hearing 
when setting a date.219 In addition, the defence will be assisted by the Registrar 
in arranging the necessary facilities, because he is responsible for providing 
‘support, assistance, and information’ to all the defence lawyers appearing 
before the ICC and for providing ‘the defence with such facilities as may 
be necessary for the direct performance of the duty of the defence’.220 These 
facilities could be an office space in the Court during the proceedings, the 
organisation of local transport, the applications for visas, but also interpretation 
and translation services.221 In cases where the area where the investigation will 
be conducted is not safe, the UN is often prepared to offer in addition security 
items to the defence such as ‘radios, protective outfits, tanks and escorts’.222 

Furthermore, the Registrar could also be of assistance when the defence 
lawyer establishes the defence team. The Registrar could provide the lead 
counsel with a list of capable investigators, who could be hired for defence 

214 Art 57 (3) (b) RS.
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investigations.223 According to Buisman, this list is barely used in practice 
because these investigators are quite expensive and it is also much more 
effective to work with a local investigator. Finally, legal aid for which the 
accused may apply to the Registrar could cover the costs in relation to ‘the 
gathering of evidence, administrative costs, translation and interpretation costs, 
travel costs and daily subsistence allowances’.224 

The assistance of the Registrar is important for the defence, because in 
this way the facilities and resources of the OTP should be counterbalanced 
to at least a certain extent and more equality between the two parties should 
be established.225 Unfortunately, it seems that these measures do not always 
protect the defence from difficulties during the preparation phase. In practice, 
the defence could often have limited time to prepare its case, either because the 
investigations take up quite some time or because there is a lot of information 
and evidence to process. As described by Karnavas, ‘the cases tend to be large 
and complex, with literally hundreds and hundreds of witnesses and thousands 
and thousands of documents’.226 In comparison with the Prosecutor, who 
might have been investigating a case for years, the amount of time allowed 
to the defence could seem quite unfair.227 However, in this regard it should 
be pointed out that the defence has a different task in the criminal procedure 
to that of the Prosecutor: it does not have to investigate an entire situation, 
determining whether criminal offences have been committed and identifying 
the main suspects. On the basis of information and evidence, either disclosed 
by the Prosecutor or given by the accused, the defence can immediately target 
its investigation on specific events and persons. In addition, the Prosecutor has 
– at least in theory – the obligation to investigate exculpatory circumstances. 

Another complaint concerns the payment of the legal fees, which sometimes 
is not sufficient to provide quality representation for the client.228 Even if the 
accused is, almost in all cases, financially supported by the ICC, in comparison 
to the financial resources of the OTP, the legal aid of the defence is relatively 
limited. Buisman confirms that the budget of the defence is quite low and that, 
if the ICC decides to reduce its budget, it is often the defence who is affected 
first.229
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The Rome Statute does not include the right of the defence to request the 
Prosecutor to conduct specific investigations, because a proposal to include 
such power was rejected during the negotiations of the Rome Statute.230 This 
does not mean that it is not possible for the defence to make such a request on 
an informal basis.231 After all, the Prosecutor has the obligation to ‘ensure that 
all necessary and reasonable enquiries are made […], whether they point to the 
guilt or the innocence of the suspect’.232 The Prosecutor should therefore be 
equally interested in finding exculpatory evidence; especially when it concerns, 
for instance, an alibi which might show that the Prosecutor has identified 
the wrong person as a suspect.233 However, because no legal basis exists for 
this request from the defence, the Prosecutor has full discretion in deciding 
whether it would be relevant to conduct the investigation or not.234 In this 
regard, Karnavas argues that ‘it is rather naïve to expect the prosecutor to take 
directions from the defence’.235 In practice it has nevertheless happened that the 
OTP was willing to carry out ‘exoneration investigations’ as requested by the 
defence.236 In addition, Buisman explains that as a defence lawyer you should 
wonder to what extent you want to involve the OTP in your investigation.237 It 
is advisable to request assistance only on specific points.

Before the confirmation hearing takes place, the defence has to fulfil its 
duty in the inter partes disclosure process.238 This obligation, however, is 
restricted by the right of the accused to not incriminate him- or herself.239 
What the defence, first of all, must do is notify the Prosecutor when it intends 
to rely on an alibi or when it wants to raise a ground for excluding criminal 
responsibility.240 When doing so, the defence needs to give information on, for 
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233 M Federova, The Principle of Equality of Arms in International Criminal Proceedings 
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234 H Kuczynska, The Accusation Model Before the International Criminal Court (n 23) 53.
235 M Karnavas, ‘Gathering Evidence in International Criminal Trials’ (n 88) 87. 
236 Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui No ICC-01/04-01/07-T-81 
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example, the place where the accused claims s/he was at the time of the alleged 
criminal offence, or provide names of witnesses and other evidence which can 
support either the alibi or the ground for excluding criminal liability.

In addition, the defence will give the Prosecutor the opportunity to ‘inspect 
any books, documents, photographs and other tangible objects in the possession 
or control of the defence, which are intended for use by the defence as evidence 
for the purposes of the confirmation hearing or at trial’.241 Objects which do 
not have to be disclosed to the Prosecutor are ‘reports, memoranda, or other 
internal documents prepared by a party, its assistants or representatives in 
connection with the investigation or preparation of the case are not subject to 
disclosure’.242

At the confirmation hearing, the defence may present its arguments and 
also its evidence to challenge the charges against the accused.243 Whether the 
defence wants to use this opportunity depends on its case strategy and to what 
extent it would like to save certain information for the trial proceedings.244 
Because the Prosecutor may rely on summary and documentary evidence 
instead of calling the witnesses who will testify at trial, the defence may do so 
as well.245 It is the Prosecutor who may begin and it is the defence who may 
reply. This reflects the ‘reactive role’ of the defence in the criminal procedure. 
It is the defence who may make the final observations.246 

2.5.5  The preparation phase prior to the trial proceedings
If the Pre-Trial Chamber confirms the charges, then the defence needs to prepare 
for trial. In cases where the Prosecutor has not disclosed all her information and 
evidence, she will do so now. Based on possible new information and evidence, 
and also on what may have been discussed during the confirmation hearing, the 
defence might decide to conduct further investigations to verify the information 
given by the Prosecutor or to collect possible new exculpatory evidence. These 
investigations will be conducted in a similar way as the investigations in 
preparation for the confirmation hearing.

2.6  The principle of equality of arms

The principle of equality of arms has not been explicitly laid down in the Rome 
Statute, although it can be argued that some provisions on defence rights reflect 

241 Ibid Rule 78.
242 Ibid Rule 81; Prosecutor v Thomas Lubanga Dyilo (n 121). 
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this principle.247 Instead, the principle of equality of arms has been developed 
and defined in the case-law of the ICC. In a decision concerning arrest warrants 
in the Situation of Uganda, the ICC has explained equality of arms as ‘the 
ability of a party to a proceeding to adequately make its case, with a view to 
influencing the outcome of the proceedings in its favour.’248 It also refers to the 
case-law of the ICTY, in which this tribunal explained that ‘equality of arms 
obligates a judicial body to ensure that neither party is put at a disadvantage 
when presenting its case’.249 This definition of the principle of equality of arms 
has also been confirmed in the case-law of the ICTR.250 In addition, the ICC 
also takes into account the definition given by the ECtHR.251 Here it must be 
pointed out that the ICC uses the definition which the ECtHR gives to the 
principle of equality of arms in civil cases; the definition that says that a party 
must be afforded a reasonable opportunity to present its case ‘including his 
evidence’. Later in the case of Lubanga, the ICC repeated this definition, stating 
that the ‘equality of arms implies the obligation to provide each party with a 
reasonable opportunity to present his case to the court, including evidence, in 
circumstances which do not place him at a substantial disadvantage vis-à-vis 
the opposing party’.252

For this reason, read together with the definitions given by the Ad Hoc 
Tribunals and the ECtHR, the principle of equality of arms in the criminal 
procedure before the ICC must be understood as being that every party should 
be given the opportunity to ‘make its case’ by presenting its arguments, 
adducing evidence, and challenging the case of the opposing party.253 The 
defence is therefore given the ability to adopt a reactive and an active approach 
in presenting its case.254

In order to have the ability to do so, both parties, and therefore also the 
defence, may conduct investigations autonomously, as explained in the analysis 
above.255 Apart from coercive measures, the defence may in principle carry 

247 G Sluiter, International Criminal Adjudication and the Collection of Evidence (n 2) 130. An 
example is Art 55 (1) (e) RS on the right to examine or have examined witnesses.
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out any kind of investigation. Furthermore, the defence is not prohibited from 
contacting the national authorities directly for assistance. However, in cases 
where the authorities are not willing to cooperate, the defence needs to apply 
to the Pre-Trial Chamber to request the authorities for their cooperation. This is 
because the State Parties do have the obligation to cooperate with the organs of 
the Court.256 Here the positions of the defence and of the Prosecutor could differ: 
where in this case the defence can only adopt a constrained active approach, 
because it depends on the assistance of the ICC to obtain the assistance of 
national authorities, the Prosecutor, as the head of the OTP, may send letters 
of request independently.257 Nonetheless, in some situations even she might 
depend on the assistance of the ICC in carrying out investigations. 

Any inequalities between the parties is in theory compensated by the 
fact that the Prosecutor, in her role as the representative of the international 
community, has the duty of establishing the truth and therefore must examine 
both incriminating and exonerating circumstances. For this reason, the defence 
does not have the obligation to gather evidence.258 Furthermore, both parties 
have the duty to disclosure, and finally, in order to maintain a balance between 
the powers and resources of the Prosecutor on the one hand and those of the 
defence on the other, the Registrar has been given the responsibility of taking 
‘every measure necessary to ensure that the rights of the defence are fully 
respected, in the interests of a fair trial as defined in the Rome Statute’.259 

3  Witness examinations

3.1  Independent investigations by the defence

When preparing a case for the confirmation hearing or for trial, the defence 
may identify one or more persons who it wants to call as a witness before 
the Court to have them testify for the defence. In order to ascertain whether 
the information that these persons could give is indeed relevant and, more 
importantly, exculpatory in nature, it is important for the defence to speak with 
these persons prior to the hearing in order to obtain a preliminary statement. 

The defence may, in principle, contact every person who could give 
relevant information for its case. The defence, however, is cautioned that it 
must ‘refrain from intimidating, harassing or humiliating witnesses or victims 
or from subjecting them to disproportionate or unnecessary pressure’.260 The 
defence must also be careful in its contact with ‘victims of torture or physical, 

256 H Kuczynska, The Accusation Model Before the International Criminal Court (n 23) 53.
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psychological or sexual violence, or children, the elderly or the disabled’.261 
Furthermore, it is an offence against the administration of justice if the defence 
is found to be ‘corruptly influencing a witness, obstructing or interfering with 
the attendance or testimony of a witness, retaliating against a witness for giving 
testimony or destroying, tampering with or interfering with the collection of 
evidence’.262

The preliminary statement obtained by the defence may not be submitted as 
evidence at either the confirmation hearing or the trial. In order for evidence to 
be admissible, both the Prosecutor and the defence must in principle have had 
the chance to examine and/ or challenge the evidence given by the witness, as is 
required by the principle of equality of arms.263 For this reason, the defence must 
seek, most likely in cooperation with the Court and the national authorities, to 
have the witness heard before the Court or to request an out-of-court witness 
examination and have the testimony submitted as evidence. The preliminary 
statement could at least help the defence in formulating its application to the 
Court for requesting the national authorities for assistance.

3.2  Witness examinations through State cooperation

3.2.1  Making a request
It is possible that the defence might need to apply to the Pre-Trial Chamber 
to request a State Party for cooperation in obtaining a witness’ statement.264 
The State Party could be requested to provide different forms of assistance, 
depending on how the witness is to be examined.

First of all, the State could assist the Court, as requested by the defence, 
in identifying and/ or locating a person.265 This could be important in cases 
where the defence has not been able to establish the identity or the location 
of a witness during its own inquiries. In the request to the national authorities 
the Court should explain that the person is sought as a witness in proceedings 
before the Court and it will give ‘as much detailed information as possible’, on 
the basis of the application by the defence, about the location or identity of the 
person who must be found.266 

261 In this context it is interesting to point out that in Regulation 36 (1) of OTP Regulations 
2009 (n 59), it has been determined that, apart from assessing the reliability of a potential 
witness, the OTP – or the joint team investigating a situation – should also consider whether 
testifying will not endanger the safety and well-being of the person concerned, ‘including 
all aspects relevant to the risks of re-traumatisation’.

262 Art 70 (1) (c) RS.
263 Ibid Art 69 (2); Rule 68 RPE.
264 Artt 57 (3) (b) and 87 (1) (a) RS. Requirements for requests concerning Art 93 (1) RS are 

laid down in Art 96 (2) RS.
265 Ibid Art 93 (1) (a).
266 Ibid Art 96 (2) (b).
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If the identity and the location of a witness are known, then the aim is to 
summon the witness to testify at trial, but it is also possible to call the witness 
to give evidence at the confirmation hearing.267 The Court may summon the 
witness directly or request the national authorities to serve the document.268 
Neither the ICC nor the national authorities have the power to compel the 
witness to appear before the Court: this must happen on a voluntary basis. 
This also applies to a witness in custody, who has to give his or her consent 
for the transfer to The Hague.269 According to Klamberg, this is ‘a serious 
weakness in the cooperation scheme’ of the ICC, especially considering the 
fact that the Rome Statute lays down the ‘aspiration’ of obtaining a witness’ 
statement before the Court.270 It, however, is a weakness which does not violate 
the principle of equality of arms, as both the Prosecutor and the defence could 
be affected by this system.

If the witness is willing to appear before the Court to testify, then the Registrar 
will provide assistance to the witness and arrange his or her transportation and 
accommodation.271 These costs will be borne by the ICC.272 The Court may 
request the national authorities to ‘facilitate the voluntary appearance’ of the 
witness.273 

When the witness does not want to travel, or is unable to travel to The Hague 
to testify, but s/he is willing to give a testimony, then the Court could arrange 
with the national authorities to set up a video conference to examine the witness 
at trial. In this case it is required that both the Prosecutor and the defence are 
able to examine the witness, as is required by the principle of equality of arms, 
and that the venue chosen ‘is conducive to the giving of truthful and open 
testimony and to the safety, physical and psychological well-being, dignity and 
privacy of the witness’.274 Although the national authorities do not have the 
power to compel the witness to appear before the ICC, they might be able to 
compel the witness under national law to be present at a hearing, such as the 
video conference, at the chosen national venue.

In the situation that it is not possible to set up a video conference, the 
national authorities may be requested to obtain the testimony under oath before 
one of their own courts.275 In accordance with the principle of equality of arms, 
it should be arranged that both the Prosecutor and the defence may attend the 
hearing and examine the witness, because otherwise the witness statement may 

267 Ibid Art 69 (2).
268 Regulation 31 (3) of Court Regulations 2004 (n 74); Art 93 (1) (d) RS.
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not be submitted as evidence at trial.276 In practice, it has not yet happened that 
a witness statement has been obtained in a national court.277

3.2.2  Carrying out the witness examination
As pointed out above, the Rome Statute lays down the right of the defence to 
examine or to have examined a witness.278 The ICC legislation does not give 
clear guidelines on how the witness examination should take place.279 These 
were therefore determined in the case of Katanga and Ngudjolo Chui.280 The 
Trial Chamber in this case directed that first of all the Prosecutor receives the 
opportunity to present her case, after which the defence may challenge the 
allegations of the Prosecutor and present its evidence. Then also the defence 
witnesses may be heard and it is the defence that may start the ‘examination-
in-chief’ of its witness. Subsequently, the Prosecutor may cross-examine the 
witness. Finally, the defence has the right, as it also has when a Prosecution’s 
witness is being heard, to ask the final questions.281 The witness is obliged 
to speak the truth.282 In principle, the witness is required to answer all the 
questions, but s/he may refrain from answering if s/he would, for example, 
otherwise incriminate him- or herself.283 The witness must be informed about 
these privileges before the examination is initiated.

In cases where the witness examination takes place via video conference, 
the witness will be able to see and hear the judges, the accused, the person 
who is questioning him or her, and the evidence submitted in the court room.284 
This evidence could be, for example, photos, maps, documents, objects. It is 
possible that the witness will be asked to comment on this evidence or that s/he 
will give his or her statement on the basis of this evidence. It is, for example, 
possible that the witness has to point out a certain location on the map. With 
regard to the participants in the court room, the judges, the accused and the 
person questioning the witness will be able to see him or her and also any 
evidence that may be submitted or held at the location of the witness.

276 Ibid Art 69 (2); Rule 68 (a) RPE.
277 Interview with C Buisman, defence lawyer at law firm Stapert & Wiersum Advocaten (The 
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In cases where the witness examination takes place in the State Party, then 
the hearing will be conducted in accordance with the relevant procedure under 
the law of that State.285 

4  Search and seizure

4.1  Independent investigations by the defence

The defence in the criminal procedure before the ICC has in theory the 
opportunity to search a given location with the purpose of seizing objects, 
documents or other evidence, although in practice it is very uncommon. Because 
it is an on-site investigation, the defence would need to seek the cooperation 
of the national authorities to enter the territory. In addition, it depends on the 
cooperation of third parties, such as the owner or resident of the premises. The 
defence could otherwise try to seek the assistance of the national authorities in 
carrying out the search.

It is questionable to what extent the defence is able to submit the seized 
information or material as evidence, although in theory it has the right to submit 
‘any other evidence’ as well as witness’ testimonies.286 As discussed above, 
Buisman explains that scepticism exists towards evidence that is gathered by 
the defence and not by the authorities.287 In any case, the obtained information 
could nevertheless be useful for the defence investigation and it might also be 
useful in formulating a request to the Court to ask the authorities for assistance 
in conducting a search with the purpose of seizure.

4.2  Search and seizure through State cooperation

4.2.1  Making a request
In practice it is not common for the defence to want to conduct a search with 
the purpose of seizing objects.288 It, nevertheless, has the right to request 
the ICC to ask the assistance of the national authorities in carrying out such 
investigation. The defence may address its application for a search to the Pre-
Trial Chamber.289 Assistance in ‘the examination of places or sites, including 
the exhumation and examination of grave sites’ may also be requested by 
the defence.290 When making the application to the Pre-Trial Chamber, it is 
important that the defence communicates as much information as possible with 

285 Artt 93 (1) (b) and 99 (1) RS. 
286 Ibid Art 55 (1) (e).
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regard to the investigation, in order to demonstrate that it has a specific target 
in mind and that it does not have the intention of organising a so-called fishing 
expedition.291 The request should, for example, give information about the 
location which needs to be searched, give details about the possible owner, and 
also describe the evidence which needs to be obtained. This information will 
subsequently be laid down in the request to the national authorities, which will 
help them in carrying out the investigation.

4.2.2  Carrying out a search
The search of a specific location with the objective of seizing objects, documents 
and other evidence will be carried out by the national authorities in accordance 
with the procedure laid down in national law.292 It therefore is uncertain to what 
extent it would be possible for the defence to attend this search and also to 
participate in its execution. 

5  Summary and concluding remarks

The aim of this chapter was to understand how the ICC has defined the principle 
of equality of arms, and how the defence in this international criminal procedure 
can obtain evidence. As a procedure before an international court, the parties 
will always depend to a certain extent on State cooperation in the preparation 
of their cases. This system has therefore been analysed to understand whether it 
can give insights as to how the EU could change its procedure of cross-border 
evidence gathering.

The Rome Statute of the ICC is a product of negotiations between States with 
different criminal justice systems. The criminal procedure of this international 
court is therefore a combination of inquisitorial and adversarial concepts. It 
nevertheless is considered to be predominantly adversarial in nature, which is 
reflected in its explanation of the principle of equality of arms.

In order to give a definition to the principle of equality of arms, the ICC 
has looked at various international sources, such as the case-law of the ICTY 
and the ICTR, and also of the ECtHR. As a result, the ICC has explained that 
‘equality of arms implies the obligation to provide each party with a reasonable 
opportunity to present his case to the court, including evidence, in circumstances 
which do not place him at a substantial disadvantage vis-à-vis the opposing 
party’.293 Applying that reasoning, procedural equality is established in the 
criminal procedure before the ICC by giving both parties the opportunity to 
‘make its case’ by presenting arguments, adducing evidence, and challenging 

291 Rule 116 (1) (b) RPE; Art 96 (2) RS; M Klamberg, Evidence in International Criminal 
Trials (n 33) 217.

292 Art 99 (1) RS.
293 See also Prosecutor v Thomas Lubanga Dyilo (n 252) 7.
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the case of the opposing party. Therefore, both the Prosecutor and the defence 
may adopt a reactive and an active approach presenting its case.

To this end, both parties may conduct investigations, although the defence 
may not carry out any coercive measures. With regard to State cooperation, 
the defence is free to contact the national authorities to ask them for their 
assistance. If the authorities do not want to cooperate, then the defence has the 
possibility of applying to the Pre-Trial Chamber to request the authorities for 
their assistance instead; the State Parties do have the obligation to cooperate 
with the Court. Here the positions of the defence and of the Prosecutor may 
differ, especially if the Prosecutor does not rely on the ICC to be able to carry 
out investigations. In that case the defence can only adopt a constrained active 
approach in presenting its case. 

Any inequality between the positions of the parties is in theory compensated 
for by the fact that the Prosecutor also has the duty to establish the truth and 
therefore to examine both incriminating and exonerating circumstances. In 
practice, however, it has become clear that the defence cannot always rely 
solely on the investigations by the Prosecutor, and that it is necessary for the 
defence to verify the information disclosed by the Prosecutor and to conduct 
its own investigations. In addition, also the Registrar has the responsibility to 
assist the defence. Both parties have the duty to disclose information about 
their cases to each other.

If investigations are carried out with the assistance of the national authorities, 
then the national legislation will be applied as laid down by the rule of locus 
regit actum. In cases where evidence is obtained during proceedings before 
the ICC, then only the procedure as laid down in the Rome Statute or other 
Court regulations need to be followed. With regard to witness examinations, 
the parties will in principle try to obtain a statement from persons during their 
investigations to decide whether they want to call the witness to testify at 
trial. It is common practice to have the witnesses heard at trial, where they 
can be examined and cross-examined by the opponent party. To what extent 
the defence is able to obtain a preliminary statement from a potential witness, 
may depend either on the cooperation of the national authorities, or on the Pre-
Trial Chamber in cases where the former refuses to assist the defence in their 
investigation. 

It is not common practice for the defence to carry out (or to have carried 
out) a search with the purpose of seizing evidence. Sometimes the defence 
carries out a site view, but actually seizing evidence is a matter for the OTP 
or the national authorities. After all, it is vital for the defence not to give the 
impression of wanting to tamper with the evidence. Although this is not a 
common measure for the defence to take, the Rome Statute nevertheless gives 
the right to the defence to request a search to be carried out. 





Chapter 8 

The comparative analysis and conclusion

1  Introduction

Three national jurisdictions, each representing a different type of criminal justice 
system, have been analysed in order to understand how the principle of equality 
of arms is explained and applied in relation to cross-border investigations within 
the EU. This chapter compares these systems for the purpose of determining, 
first of all, to what extent they follow the requirements of the principle of 
equality of arms as developed in the ECtHR case-law. Secondly, this chapter 
discusses to what extent the challenges of cross-border evidence gathering for 
the defence require a different approach to the concept of equality of arms, 
bearing in mind that the current definition has been developed for a domestic 
application. The aim is to understand whether, in the light of the principle of 
equality of arms, it is necessary to change the position of the defence in cross-
border investigations within the EU. 

The chapter proceeds as follows. In order to answer the two questions 
as described above, it first summarises the requirements of the principle of 
equality of arms in relation to the position of the defence when preparing and 
presenting a case. Secondly, the chapter compares the national jurisdictions, 
explaining how they understand and apply the principle of equality of arms 
and, accordingly, to what extent the defence in these jurisdictions may conduct 
independent cross-border investigations, request an authority to send a letter 
of request, and be present and participate in the requested investigation. This 
chapter also discusses briefly what might change in the future, once the Directive 
on the EIO has been implemented into national law. Finally, the main research 
question is answered, discussing whether the requirements of the principle of 
equality of arms have been complied with by the three national jurisdictions 
and to what extent the challenges faced in the process of cross-border evidence 
gathering require a different understanding and application of the concept of 
equality of arms within the EU. This analysis assesses, inter alia, to what extent 
the criminal procedure of the ICC can be a source of inspiration for the EU.
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2  The principle of equality of arms

For the discussion on the principle of equality of arms, two European sources 
have been studied: the CFR and the ECHR. At present, the principle of equality 
of arms as enshrined in the CFR has the same definition as the principle of 
equality of arms in the ECHR. The reason is that the right to a fair trial in Article 
47 CFR corresponds to the right to a fair trial in Article 6 ECHR and therefore 
has the same scope and meaning.1 Although it is possible for the CJEU to adopt 
a higher standard of protection than the one offered by the ECHR, it has not 
done so with regard to the principle of equality of arms. Its case-law on this 
principle, which is currently limited to competition and civil cases, shows that 
the CJEU follows the case-law of the ECtHR. The only difference between the 
two Courts is that the CJEU requires the complainant to demonstrate that there 
was actual inequality between the parties, as opposed to the ECtHR which only 
requires the demonstration of an appearance of inequality.2

The ECtHR case-law lays down a general definition of the concept of equality 
of arms, which can be applied by the State Parties in accordance with their legal 
traditions. Although the State Parties also need to respect the ECHR in cross-
border cases,3 it becomes clear from the Convention and from the ECtHR case-
law that the focus is mainly on the development of the domestic application 
of the fundamental rights and principles set forth by the ECHR. Because the 
CJEU does not give more guidance as to the understanding and application 
of the principle of equality of arms, in particular with regard to international 
cooperation in criminal matters, both the ECHR and the CFR only lay down a 
general definition of this principle developed for national criminal proceedings. 
For this reason, doctrines of autonomous meaning or equivalent protection have 
not been developed in respect of the principle of equality of arms within the 
EU: the practical mode of application of the principle in (cross-border) criminal 
cases depends on the interpretation adopted by the EU Member States. 

The ECtHR has explained that the concept of equality of arms should 
be understood as entailing that ‘each party must be afforded a reasonable 
opportunity to present his case under conditions that do not place him at a 
disadvantage vis-à-vis his opponent’.4 There are different options as to how the 
defence could present a case. One option would be to adopt a reactive approach 
and comment on the arguments and the evidence adduced by the prosecution. 
Another option for the defence is to adduce its own evidence, independently 
from the investigating and prosecuting authorities, and thus adopt an active 

1 Art 52 (3) CFR.
2 Bulut v Austria App no 17358/90 (ECtHR, 22 February 1996) para 47; Case C-199/11 Otis 

and others [2012] ECLI:EU:C:2012:684, para 72. See also in this regard the Case C-199/11 
Otis and others [2012] Opinion of AG Cruz Villalón ECLI:EU:C:2012:388, paras 57-59.

3 As demonstrated by, for example, Stojkovic v France and Belgium App no 25303/08 
(ECtHR, 27 October 2011) para 41.

4 Bulut v Austria (n 2) para 47.
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approach. It is also possible that the defence may not be able to present or 
submit evidence independently: this occurs in systems where the authorities are 
the only body responsible for gathering evidence. In such a case, the possibility 
for the defence to adopt an active approach is constrained by the need to rely on 
the cooperation of the competent authorities. 

In order to be able to present a case, the defence must also be given the 
opportunity to carry out the necessary preparatory work.5 Depending on the 
system, the defence could be autonomous or depend on the cooperation of the 
authorities. For example, if the defence is able to comment on the arguments 
and evidence of the prosecution, it should be given access to the case-file or the 
dossier. Conversely, if the defence is able to adduce its own evidence, it should 
be able to carry out investigations autonomously, and when the defence can 
only submit evidence through the authorities, it should be given the ability to 
request an authority to obtain and/or submit specific evidence. By modulating 
these opportunities with respect to both domestic and cross-border cases, each 
Member State determines how the principle of equality of arms operates in 
practice and what the defence can do to prepare and present its case.

The case-law of the ECtHR concerning the principle of equality of arms 
requires that the defence be at least able to adopt a reactive approach in 
presenting its case. This is also reflected by the right to an adversarial trial.6 An 
example is the right of the defence to examine witnesses who testify against 
the defendant:7 although this is not an absolute right, in principle the defence 
must be able to examine these witnesses, especially if they are important for the 
outcome of the case. Otherwise, counterbalancing measures must be adopted to 
compensate the restriction of the defence’s right.8

With regard to an ‘active approach’, the ECtHR has determined that 
the defendant ‘must have an opportunity to conduct an active defence – for 
example, by calling witnesses on its behalf or by adducing other evidence’.9 
The case-law of the Court focuses particularly on the ability of the defence to 
call witnesses, as this is an explicit right laid down in the ECHR. The ECtHR, 
however, does not give much guidance in its case-law as to how the defence may 
exercise this right. It is clear that the defence should be able to request a witness 
examination and also that it has the responsibility to explain the importance of 
that specific testimony.10 In addition, the defence should in principle be able 

5 Natunen v Finland App no 21022/04 (ECtHR, 31 March 2009) para 42.
6 Vermeulen v Belgium App no 19075/91 (ECtHR, 20 February 1996) para 33.
7 Art 6 (3) (d) ECHR. 
8 Schatschaschwili v Germany App no 9154/10 (ECtHR, 15 December 2015) para 116.
9 Khodorkovskiy and Lebedev v Russia App nos 11082/06 and 13772/05 (ECtHR, 25 July 

2013) para 728.
10 Perna v Italy App no 48898/99 (ECtHR, 6 May 2003) para 29. See also the cases of Engel 

and others v Netherlands App nos 5100/71, 5101/71, 5102/71, 5354/72 and 5370/72 
(ECtHR, 8 June 1976) para 91, and of Guilloury v France App no 62236/00 (ECtHR, 
22 June 2006) para 55. 
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to call and examine the witness by asking questions. The ECHR, however, 
confers a significant degree of discretion upon the Member States: it is for the 
State Parties, for example, to decide at which stage of the criminal procedure 
the defence may examine a witness.11

Finally, in relation to the ability to prepare a case, neither the ECHR nor the 
ECtHR case-law gives the defence the explicit right to conduct investigations. 
Only in general terms has the ECtHR held that the defence may do everything 
that is ‘necessary’ for the preparations of a case,12 or that the defence lawyer 
has a role in the collection of exculpatory evidence, without elaborating further 
on the exact meaning of these statements.13

3  The comparative analysis

3.1  The principle of equality of arms

Given the broadness of the definition of the principle of equality of arms 
enshrined in the ECtHR case-law, State Parties have substantial freedom to 
implement it in accordance with their own legal traditions. When comparing 
the criminal procedure of the Netherlands, England and Wales, and Italy, it 
becomes clear that the principle of equality of arms enshrined in Article 6 ECHR 
has indeed been implemented in different ways. Accordingly, the procedure of 
evidence gathering differs per system. 

Chapters 4 – 6 have demonstrated that each of the analysed jurisdictions 
gives the defence a role in relation to evidence gathering, by providing the 
defence with the ability either to gather evidence independently or to request 
the authorities to obtain evidence. Both options, in principle, enable the defence 
to prepare its case. In Italy and in England and Wales, the evidence is normally 
presented directly by the defence at trial to support its arguments in the debate, 
which has the purpose of establishing the procedural truth. Conversely, in the 
Netherlands, the role of the defence in the process of evidence gathering serves 
the purpose of completing the dossier, which is composed by the authorities to 
establish the substantive truth. The role of the defence and how it can make its 
case, therefore, differs among the EU Member States.

In the mainly inquisitorial criminal justice system of the Netherlands, 
the authorities are the main body responsible for the gathering of evidence 
in the criminal procedure.14 The defence is therefore not supposed to be able 
to submit evidence independently. Traditionally, its role is to comment on 
the results of the investigation of the authorities and thus to adopt a reactive 
approach. In addition to this approach, the defence is given the opportunity 

11 Karpenko v Russia App no 5605/04 (ECtHR, 13 March 2012) para 76.
12 Natunen v Finland App no 21022/04 (ECtHR, 31 March 2009) para 42.
13 Dayanan v Turkey App no 7377/03 (ECtHR, 13 October 2009) para 32.
14 Art 141 WvSv.
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to ask the authorities to carry out investigations, with the purpose of adding 
specific information or material to the dossier for trial, or to request that 
certain documents be added.15 The defence is therefore able to adopt an active 
approach, but this active approach is structurally constrained by the need to 
involve the authorities. This applies to both domestic and cross-border cases.

In the predominantly adversarial criminal procedure of England and Wales, 
both parties can present their cases by adducing their own evidence and by 
challenging the arguments of their opponent. The defence, therefore, may in 
theory adopt both an active and a reactive approach, irrespective of whether 
the case is domestic or cross-border. Accordingly, the defence is expected to 
conduct investigations autonomously, as long as these investigations are not 
coercive in nature. It is necessary, though, that the defence has the financial 
means to carry out those specific investigations: if the defence cannot cover 
the costs of additional investigations, it may not be able to conduct an active 
defence. This limitation could exist especially in cross-border cases, when the 
investigations tend to be more expensive. However, in this context, the defence 
has the right to file a request with an authority in order to obtain international 
cooperation: contrary to domestic cases, thus, in cross-border cases the defence 
may have the opportunity to adopt an active approach, albeit in a constrained 
fashion, irrespective of its financial capacities.

As for the Italian criminal procedure, this system is mainly adversarial in 
nature, but it also has strong inquisitorial aspects. The principle of equality 
of arms is understood in domestic cases as requiring that both parties be able 
to present their cases at trial by challenging the arguments of the opponent 
and adducing their own evidence, similarly to the English and Welsh system. 
The defence therefore may adopt both a reactive and an active approach. For 
this reason, the defence lawyer in the Italian criminal procedure may carry 
out investigations, as set forth in the CPP. In addition, the defence has the 
opportunity to request the prosecutor or the preliminary investigations judge 
to carry out an investigation. This is important, as the defence lawyer cannot 
carry out every type of investigative measure, such as almost every coercive 
measure.16 The defence therefore may have to adopt a constrained active 
approach, depending on the investigation which needs to be carried out.

With regard to cross-border cases, the defence in the Italian criminal 
procedure is prohibited from carrying out investigations abroad,17 with the only 

15 Ibid Artt 30, 51 and 182.
16 The defence may only request the preliminary investigations judge for authorisation to 

access premises with the purpose of viewing a site or an object without the permission of 
the owners, following Artt 391sexies and 391septies CPP.

17 Pastore, however, explains that in Genoa, Italy, many defence lawyers still conduct 
investigations abroad and the collected evidence can often be used in court without facing 
any objections by the other parties, in interview with F Pastore, defence lawyer at law firm 
Vaccaro Ricco & Frizzi (2 April 2016).
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exception of obtaining documents directly from foreign public administrations.18 
The defence, thus, cannot generally conduct an active defence in this context. 
For this reason, the interpretation of the principle of equality of arms is more 
restricted in cross-border cases than in domestic cases in the Italian criminal 
justice system: instead of conducting autonomous investigations, the defence 
relies on the competent domestic authorities, who can send letters of request 
to foreign authorities to have an investigation carried out abroad.19 Most of the 
time, this authority is the prosecutor. Consequently, the defence could only 
adopt a reactive or a constrained active approach in these cases.

3.2  Cross-border evidence gathering within the EU

The European legislation on international cooperation lays down a general 
framework for the conduct of cross-border investigations, whereby the 
procedure must be initiated and carried out by authorities. It is subsequently 
national law that regulates most of the practical matters in detail, such as which 
authority may request a cross-border investigation, which authority may carry 
out a foreign request for an investigation, or to what extent may the defence 
ask an authority to request an investigation in another State. Because national 
laws might differ with regard to how investigations should be carried out, 
the European legislation specifies which national law should in principle be 
followed. Thus, though it might not regulate cross-border investigations in 
detail, it gives guidelines as to how different criminal procedures can cooperate 
with each other. 

The following section will offer an overview of how the three selected 
national jurisdictions have respectively regulated cross-border investigations.

3.2.1  Independent investigations by the defence
The only jurisdiction in which the defence may carry out investigations abroad 
with the purpose of adducing evidence autonomously at trial is England and 
Wales. Similarly to domestic investigations, the defence may, for example, 
obtain statements from potential witnesses or inspect locations, as long as third 
parties are cooperating on a voluntary basis. 

With regard to the Netherlands, as already mentioned, the defence is not 
expected to seek to submit evidence independently from the prosecution. This 
does not mean that the defence does not carry out any investigations while 
preparing a case; it must, however, be careful not to give the impression that it 
aims to tamper with evidence. In this jurisdiction, thus, investigations mainly 
assume the shape of preliminary inquiries, aimed at clarifying information 
in the dossier, or preparing a request to authorities to carry out a specific 
investigation. After all, the defence will want to understand whether a witness 

18 Italian Supreme Court (Corte di Cassazione) no 24653 (27 May 2009). 
19 Art 367 CPP.
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can give a statement which is exculpatory in nature, before making a request to 
the authorities to hear this witness. In addition, it will need information about the 
evidence to be obtained in order to convince the authority that the investigation 
needs to be carried out. These preliminary inquiries are not prohibited, neither 
in the Netherlands or abroad, as long as they are not coercive in nature.

The same applies, at least in theory, to the defence in the Italian criminal 
procedure. The defence may not be allowed to submit evidence that has been 
obtained abroad autonomously, but it may ask the authorities to send a letter 
of request to organise a cross-border investigation. In order to determine 
whether this course of action is desirable, however, the defence may first 
want to conduct a preliminary inquiry to understand the probative value of 
the evidence. It may also want to verify information in the case-file of the 
prosecution. In practice, there is no clear consensus among defence lawyers 
on whether they are allowed to conduct preliminary inquiries, and it therefore 
depends on the defence lawyer whether these inquiries are undertaken or not.

Finally, with regard to defence lawyers coming from abroad, in all three 
national jurisdictions it is possible for foreign defence lawyers to conduct 
independent investigations. However, it is not possible for the foreign defence 
lawyer to contact the authorities directly for assistance. The authorities can 
only be requested to support an investigation via a letter of request, which can 
only be issued by a foreign authority.

3.2.2  The ability to request international cooperation
In all of the three selected national jurisdictions the defence may ask an authority 
to send a letter of request to organise an investigation in another State. This 
request could concern any type of investigation, such as witness examinations or 
search and seizure. In practice, witness examinations seem to be most common. 
Another common method of gathering evidence is obtaining documents. Special 
investigative measures, such as search and seizure, generally seem to be used 
by the authorities to obtain evidence,20 even though they could also be useful 
for the defence. By way of example, an interviewee mentioned that the defence 
could ask the police to carry out a search in order to prove that certain objects, 
which were allegedly stolen, are actually still in the possession of the owner’s 
family.21 

In the Netherlands and in England and Wales the defence may ask a judge 
to issue a letter of request. In the Netherlands, the request is addressed to the 
investigating judge and it follows the same procedure as in domestic cases.22 In 

20 For example, see interview with H Jahae, defence lawyer at law firm Jahae Raymakers 
(Amsterdam, the Netherlands, 10 May 2016), and interview with RO Egbuna, former 
barrister, Circuit Judge at the Midland Circuit Court since 27 November 2015 (22 October 
2015).

21 Interview with RO Egbuna, former barrister, Circuit Judge at the Midland Circuit Court 
since 27 November 2015 (22 October 2015).

22 Art 182 WvSv.
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England and Wales, the defence may apply to any judge. Whereas in the latter 
jurisdiction the judge does not have an obligation to inform the prosecution 
about the requested investigation, in the Netherlands the investigating judge 
will inform the prosecutor about the letter of request. The reason is that, in 
this predominantly inquisitorial system, the prosecutor is in charge of the 
criminal investigation and therefore has to be informed.23 Furthermore, in the 
Netherlands and in England and Wales, the defence may also ask the assistance 
of the prosecutor, albeit on an informal basis.

With regard to Italy, the defence usually needs to apply to the prosecutor, 
its adversary in the criminal procedure, to issue a letter of request.24 The 
preliminary investigations judge can only be asked to issue a letter of request 
in case of an incidente probatorio.25 In practice, this could be problematic: 
even though the prosecutor has the duty to investigate both incriminating and 
exculpatory circumstances, the question is whether s/he is actually able to make 
a decision about the request objectively. A comparison with the Netherlands 
can help elucidate this potentially problematic aspect of the Italian system: in 
the Netherlands, where the prosecutor has the same obligation to investigate 
both incriminating and exculpatory circumstances, the defence is able to 
ask an investigating judge to carry out an investigation, exactly because it is 
reasonable to presume that, because the judge is not in charge of the criminal 
investigation or prosecution, s/he can be more impartial and independent.26 In 
Italy, by contrast, the defence cannot generally file a request with a judge to 
request that investigations be conducted abroad. 

In all three national jurisdictions, the defence needs to demonstrate the 
importance of the requested investigation and how it could lead to evidence 
that will influence the outcome of the proceedings, as in particular on the 
basis of these two criteria a requested authority seems to make a decision. It is 
also helpful if the defence gives specific information on why a certain person 
needs to be examined or a specific location needs to be searched, as this could 
demonstrate that the defence does not have the intention of merely going on a 
‘fishing expedition’. However, in practice it might be difficult for the defence 
to obtain this specific information, because of the limitations in conducting 
preliminary inquiries. In addition, the defence should give, for example, 
personal information – to the extent this is known – about the witness they 
would like to hear. Although the authorities have a responsibility in actively 

23 Ibid Art 149a (1); GJM Corstens and MJ Borgers, Het Nederlands Strafprocesrecht (Kluwer 
2014) 250.

24 Artt 367 and 377 CPP.
25 Ibid Art 392.
26 PAM Verrest, Raison d’être: een onderzoek naar de rol van de rechter-commissaris in ons 

strafproces (Boom Juridische uitgevers 2011) 233-234.
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searching for a witness,27 also the defence carries a responsibility in this regard 
by sharing as much information as possible.

Another issue that might arise regarding the request for international 
cooperation is the time-frame for the filing of such a request. In Italy and in the 
Netherlands the defence can file a request with the authorities at any stage of 
the pre-trial phase. In England and Wales, by contrast, the defence may only 
apply to a judge to request foreign authorities for cooperation if the defendant 
has been charged.28 For this reason, the CPS in the English and Welsh criminal 
procedure offers to assist the defence on an informal basis during the criminal 
investigation, as otherwise there is a risk that certain evidence might get lost. 
However, this practice necessarily entails that the defence share information 
with the CPS – its opponent in the criminal procedure. For this reason, the 
question arises as to whether the defence should be entitled to ask a judicial 
authority to send a letter of request at an earlier stage, also before the defendant 
is charged.

With regard to the decision of the authority on the request of the defence 
to have evidence obtained through international cooperation, in none of the 
studied national jurisdictions an authority is obliged to take this decision within 
a specific period of time. Furthermore, when an authority refuses to send a 
letter of request, in general the defence can only complain at trial, before the 
trial judge, that its request to have evidence obtained abroad has been refused. 
Only in the Dutch criminal procedure, the defence has the ability to challenge 
the decision of the investigation judge before a judge of a court of first instance 
in the pre-trial phase.29

3.2.3  The execution of a request for international cooperation
Because requests for international cooperation can only be made by authorities, 
they can also only be carried out by or in the presence of authorities. Exactly 
which authority of the requested State is responsible for carrying out a request 
depends on the investigation and the national legislation. Whether the requesting 
authority and the defence can be present and participate in the investigation 
also depends on the national laws of both the requesting and the requested 
State. In practice, it is quite common for the requesting authority to assist in 
the investigation, especially if it is in charge of the criminal investigation in 
the requesting State. The requested State may consider it useful to involve in 
the investigation the requesting authority, in particular when the latter also has 
investigative powers in its own jurisdiction. Whether the defence, or at least the 

27 Salikhov v Russia App no 23880/05 (ECtHR, 3 May 2012) paras 116-117; Prăjină v 
Romania App no 5592/05 (ECtHR, 7 January 2014) para 47; Lučić v Croatia App no 5699/ 
11 (ECtHR, 27 February 2014) para 79; Schatschaschwili v Germany App no 9154/10 
(ECtHR, 15 December 2015) para 121.

28 S 7 (3) (c) CICA 2003.
29 Art 182 (6) WvSv.
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defence lawyer, may be present and participate is not always clear and seems to 
depend on the type of investigation. The requesting authority, in practice, could 
ask the requested authority to allow the defence to be present and participate. 

With regard to witness examinations, the three studied national jurisdictions, 
as State Parties to the ECHR, in theory all allow the defence to be present 
and also ask the witness questions during an examination. The authorities of 
these States, therefore, would at least in theory request the foreign authorities 
to allow the defence lawyer to participate in a witness examination. However, 
if they are the requested State, it is important to expressly request them to 
organise a hearing in the presence of the defence lawyer. This is especially 
relevant for England and Wales, where otherwise the request is carried out 
solely by the English or Welsh police.30

In the Netherlands the hearing is conducted by the investigating judge, who 
can either ask the questions on behalf of the parties or let the parties examine 
the witnesses.31 Both in England and Wales and in Italy the witness is usually 
questioned by means of cross-examination.32 This means that, if it is a defence 
witness, the defence will start with the examination (examination-in-chief), 
the prosecutor will subsequently cross-examine the witness, after which the 
defence may ask the witness some final questions in re-examination. The 
same procedure and rules will apply when a witness is heard in Italy during an 
incidente probatorio in the pre-trial phase.33

With regard to other investigations, such as search and seizure, there is no 
legislation laying down when a defence lawyer could be present and participate 
in the investigation. Only Dutch law sets forth, with regard to search and 
seizure, that the investigating judge could be accompanied by ‘other persons’.34 
Italian law also lays down the possibility of the defence lawyer to be present 
during a search, but only when the search takes place in the private property of 
his or her client.35 Again, the measure of search and seizure is not commonly 
requested by the defence and therefore not carried out in its presence.

3.2.4   The future of cross-border evidence gathering: the European 
Investigation Order

As the EIO is bound to play a crucial role in cross-border investigations, the 
question arises whether this instrument will change the position of the defence 
and also whether it will influence the Member State’s interpretation of the 
principle of equality of arms in cross-border cases.

30 C Nicholls, C Montgomery, JB Knowles, A Doobay and M Summers, The Law of Extradition 
and Mutual Assistance (Oxford University Press 2013) 361.

31 Artt 186 (3), 186a (3) and 210 (1) WvSv.
32 Rules 24.4 (4) and 25.11 (4) (a) and (c) Criminal Procedure Rules 2015; Artt 194 and 498 

CPP.
33 Art 401 (1) CPP.
34 Art 110 (1) WvSv; Artt 8 (2) and 9 Awbi.
35 Art 356 in conjunction with Artt 352 and 354 CPP.
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The Directive on the EIO sets forth that ‘the issuing of an EIO may be 
requested by a suspected or accused person, or by a lawyer on his behalf, 
within the framework of applicable defence rights in conformity with national 
criminal procedure’.36 Although the Directive recognises that the defence could 
have an interest in requesting the authorities to issue an EIO, it does depend on 
the national criminal procedure of the EU Member States whether and how this 
opportunity is given to the defence. 

As explained above, the Netherlands, Italy, and England and Wales all give 
the defence the opportunity to ask an authority to send a letter of request. For 
this reason, it may be assumed that they would also give the defence the right 
to make a request for an EIO to be issued.37 This could be done under the 
same conditions as those set forth in the mutual legal assistance regime, as the 
Directive on the EIO does not specify how such request should be made. 

Both in Italy and the Netherlands the legislature is currently evaluating 
possible reforms on international cooperation, and it could happen that a new 
procedure will be adopted. Because the UK will leave the EU, it is highly 
probable that the EIO will be not implemented into the UK – and thus the 
English and Welsh – legislation on international cooperation.

4   A new approach to the position of the defence in relation to cross-
border evidence gathering?

4.1  A system in conformity with the principle of equality of arms

Where the European legislation and treaties on cross-border evidence gathering 
do not focus on regulating the position of the defence in this procedure, the 
comparative analysis of the selected national jurisdictions – the Netherlands, 
England and Wales, and Italy – has shown that these jurisdictions do give 
opportunities to the defence to take iniative in obtaining evidence abroad. 
Moreover, when comparing these opportunities with the general requirements 
of the principle of equality of arms enshrined in Article 6 ECHR and therefore 
also the one in Article 47 CFR, it becomes clear that all three jurisdictions are 
applying the principle of equality of arms correctly in the context of cross-
border evidence gathering. 

To be more precise, with regard to cross-border criminal cases, the studied 
national jurisdictions give the defence the ability to adopt at least a reactive 
approach in presenting a case, by being able to comment on the case of the 
prosecution, as is also required by the right to an adversarial trial.38 In addition, 

36 Art 1 (3) Directive 2014/41/EU of the European Parliament and of the Council of 3 April 
2014 regarding the European Investigation Order in criminal matters [2014] OJ L 130/01.

37 Here it is necessary to point out that the UK – and thus England and Wales – is leaving the 
EU.

38 Vermeulen v Belgium (n 6) para 33.
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the defence may make a request to the authorities to obtain and submit specific 
evidence, such as a witness’ statement, or do so autonomously. This allows the 
defence to adopt an active approach, albeit sometimes in a constrained manner. 
Specifically with regard to witness examinations, there is legislation in place 
on the right of the defence to be present and to participate by asking questions – 
sometimes by means of cross-examination. Here the national jurisdictions meet 
the general requirements of the right to examine or have examined witnesses 
of Article 6 (3) (d) ECHR, which also reflects the principle of equality of arms. 
Concerning search and seizure, the comparative analysis shows that it is not 
common for the defence to request the authorities to carry out a search, for 
which reason the role of the defence in this procedure – apart from being the 
object – has not been specifically regulated. However, as explained above, the 
ECtHR case-law is also silent on this topic and it has not developed any specific 
obligations under Article 6 ECHR in relation to the opportunities of the defence 
concerning this investigation. 

For this reason, the manner in which cross-border evidence gathering has 
been organised in the three studied national jurisdictions complies with the 
current requirements of the principle of equality of arms as set forth in the 
ECtHR case-law.

4.2  The challenges in the current system of cross-border evidence gathering

Although the principle of equality of arms enshrined in Article 6 ECHR and 
in Article 47 CFR is being applied correctly by the three studied national 
jurisdictions, the comparative analysis also shows that within these jurisdictions 
the defence could face specific challenges when it would like to obtain 
evidence abroad. This raises the question as to whether these challenges are 
disproportionate and, thus, whether a new approach to the concept of equality 
of arms should be adopted, so as to ameliorate the existing concerns regarding 
the position of the defence. 

First of all, when the defence needs to obtain evidence abroad through 
international cooperation, in all the studied jurisdictions it needs to ask a 
domestic authority to send a letter of request, as only authorities may trigger the 
international cooperation mechanism. This means that this domestic authority 
has subsequently the power and discretion to decide whether it believes that 
the evidence to be obtained will be useful for the case. As a consequence, the 
defence needs to demonstrate the usefulness of the evidence in its request. 
This could be difficult when the defence does not have access to important 
and relevant information, for example when a third person does not want 
to cooperate, or when the defence does not have the ability to conduct the 
necessary preliminary inquiry, for example because of insufficient resources.39 

39 Interview with I Welch, former Crown Prosecutor (London, England, 21 May 2015).
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Here an additional potential problem could arise when the authority, to whom 
the defence should address its request, is the adversary of the defence. To what 
extent is this authority capable of making an objective decision? This question 
has been asked in particular in relation to the Italian criminal procedure, in 
which the defence usually depends on the prosecutor to make a request for 
international cooperation. This is in contrast with criminal cases without cross-
border elements, where the Italian defence lawyer does have the opportunity 
to, for example, obtain witness statements autonomously. Also in England and 
Wales, if the defence wants to have evidence obtained before the suspect has 
been charged with a criminal offence, it relies on the cooperation of the CPS to 
make a request for international cooperation.

Finally, the defence needs to be careful when making a request for an 
investigation abroad, as this may entail the need to share sensitive information 
with the authorities. The defence must be certain that the evidence to be 
obtained is exculpatory in nature and that it will not endanger the case of the 
defence. Also in this context the ability of conducting a preliminary inquiry is 
important in order to understand the nature of the possible evidence.

On the one hand, these challenges which the defence could face in relation 
to cross-border evidence gathering do not seem to arise out of the fact that the 
Member States have different criminal justice systems. As explained above, 
the European legislation determines which national law should be followed 
and gives the ability to the requesting or issuing authority to stipulate how 
an investigation should be carried out. In addition, the manners in which the 
analysed national jurisdictions have regulated the possibilities to conduct an 
investigation (e.g. a witness examination) are compatible and not inconsistent 
with each other. For this reason, the national systems seem to be able to organise 
cross-border investigations in accordance with their criminal procedure and 
their approach to the concept of equality of arms. In a nutshell, thus, there is no 
need for the EU Member States to adopt radical changes to the position of the 
defence in the procedure of evidence-gathering when the evidence needs to be 
obtained abroad. 

On the other hand, the challenges for the defence in the three national 
jurisdictions do seem to concern the procedure of international cooperation 
as such, and in particular the fact that international cooperation is designed 
for authorities and that this procedure can only be triggered and controlled 
by them. In general it is this dependency which could hinder the ability of the 
defence to prepare a case in a cross-border context. 

4.3  The need for an EU solution

The fact that the defence necessarily depends on the authorities to obtain 
evidence in another EU Member State does not per se constitute a violation of 
the right to a fair trial enshrined in Article 6 ECHR and Article 47 CFR. However, 
it is conceivable that in some situations it could constitute an insurmountable 
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obstacle for the defence’s ability to prepare an effective case, especially in 
the scenario where the defence relies on the approval of an authority that is 
the adversary of the defence in the criminal procedure. These challenges are 
not necessarily specific to the international cooperation system of the EU; it 
is possible, as international cooperation in criminal matters traditionally takes 
place between authorities, that also in other systems the defence relies on 
the assistance of domestic authorities to trigger the international cooperation 
mechanism. In addition, it is also possible that in national criminal cases the 
defence relies on the authorities to prepare a case and that it therefore faces one 
of the difficulties as identified above. For this reason, the challenges are not 
necessarily only an EU problem, but they do require an EU solution.

The process of opening borders within the EU, in order to promote the 
European integration by developing an internal market and more recently the 
AFSJ, has required EU action to prevent and to deal with the increase of cross-
border crime, so as to avoid threats to the level of security within the EU. With 
this objective in mind, the EU has been enhancing international cooperation in 
criminal matters and it has therefore been adopting instruments which assist 
the authorities in investigating and prosecuting cross-border crime. As a result, 
international cooperation within the EU is no longer a diplomatic matter which 
occurs once in a while, but it is becoming a more permanent ‘extension’ to the 
national criminal procedures which takes place more frequently in different 
formats. Examples are the EAW, which has replaced the extradition procedure; 
the EIO, which will replace the traditional mutual legal assistance; JITs, which 
allow the law enforcement authorities of different Member States to investigate 
a specific case together.

These developments within the EU do not affect only the authorities; 
they also have consequences for the manner in which a suspect or an accused 
person, with his or her defence lawyer, can prepare a case for trial or pre-trial 
proceedings. The EU has therefore adopted directives on procedural safeguards, 
mainly to ensure that the Member States can have confidence or trust in each 
other’s criminal justice systems. Yet, these instruments strengthen in particular 
the ability of the defence to challenge a measure executed in the framework of 
international cooperation, rather than ensuring that, in this enhanced system, 
the defence can also take initiatives (i.e. use international cooperation to obtain 
information and materials in another EU Member State which could influence 
the outcome of a case).

Although the objective is to create a ‘genuine area of justice’ in compliance 
with Article 6 TEU and to adopt new international cooperation instruments 
‘without prejudice to the principle of fair trial’,40 the challenges, as identified 
by the comparative analysis, demonstrate that the current EU system of inter-
national cooperation may not always protect the right to a fair trial sufficiently. 

40 Presidency Conclusions of the Tampere European Council 15 and 16 October 1999 (Tampere 
Milestones) paras 5 and 45.
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Further EU action is therefore required, also because international cooperation 
based on the principle of mutual recognition presupposes that the Member 
States have trust in each other’s criminal justice systems. Therefore it must be 
ensured that they can also trust each other with regard to every aspect of the 
criminal procedure. This is important, as Member States play an increasingly 
important role in each other’s criminal procedure, but the trial judge cannot 
take into consideration how the law enforcement authorities of another EU 
Member State have carried out an investigation that is important for the case 
on which it has to decide.41 In addition, Article 6 ECHR, and therefore Article 
47 CFR, do not currently lay down clear standards in relation to cross-border 
evidence gathering and the ECtHR case-law shows that this Court accepts the 
possibility that fair trial rights are not properly safeguarded in the process of 
international cooperation.42

For this reason, more EU guidance is necessary in relation to application 
of the principle of equality of arms in cross-border criminal cases in general, 
and also more specific EU standards regarding the ability of the defence to use 
international cooperation with the purpose of obtaining evidence for its case.

4.4   A proposal to strengthen the position of the defence in cross-border 
evidence gathering within the AFSJ

In the discussion on how exactly the position of the defence in the procedure 
of cross-border evidence gathering could be enhanced, two limitations need to 
be taken into account from the outset. First of all, the EU has clearly chosen 
a system of international cooperation which takes place among authorities. To 
allow the defence to address its request directly to the foreign authorities would 
therefore be contrary to the legal framework laid down by the EU treaties. 
Secondly, it is important to point out that the EU is currently bound by the 
prohibition to adopt measures which do not respect the legal traditions of the 
Member States.43 Here, however, it must be noted (as shown by the comparative 
analysis above) that the challenges of the defence in relation to obtaining 
evidence abroad are not related to the differences between the criminal justice 
systems of the Member States. Therefore, the starting point of any policy 
consideration in this field should be that the existing challenges arising out 
of the cross-border nature of a case can be – and also should be – addressed 
without subverting the overall features of national systems and the inquisitorial 

41 Dutch Supreme Court (Hoge Raad) ECLI:NL:HR:2010:BL5629 (5 October 2010).
42 Sari v Denmark and Turkey App no 21889/3 (ECtHR, 8 November 2001) para 92; AAH 

van Hoek and MJJP Luchtman, ‘Transnational cooperation in criminal matters and the 
safeguarding of human rights’ (2005) 1 Utrecht Law Review 20.

43 Art 67 (3) TFEU. See also, for example, V Mitsilegas, EU Criminal Law after Lisbon: 
Rights, Trust and the Transformation of Justice in Europe (Hart Publishing 2016) 178.
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and adversarial traditions underlying the criminal justice architectures of the 
Member States.

Apart from these two limitations, an additional source of inspiration 
– besides the comparative analysis of the national jurisdictions – to be taken 
into account when determining the possible changes for the EU system of 
cross-border evidence gathering is the criminal justice system of the ICC. 
After all, in the criminal procedure of this Court the parties always have to 
depend to a certain extent on State cooperation to prepare and thus to present 
an effective case. In addition, this system is a combination of both inquisitorial 
and adversarial elements. For this reason, it could give examples of a solution 
which would respect the different legal traditions of the EU Member States.

4.4.1  The criminal procedure of the ICC as an example
Although the criminal justice system of the ICC is a combination of both 
inquisitorial and adversarial elements, the manner in which the parties can 
prepare and present their cases mainly reflects the adversarial model. According 
to the ICC, procedural equality, as required by the principle of equality of arms, 
should be established by giving each party the opportunity to ‘make its case’ 
by presenting arguments, adducing evidence, and/or challenging the case of the 
opposing party.44 A party is therefore able to adopt both a reactive and an active 
approach, sometimes in a constrained manner, to presenting a case. 

Accordingly, the defence may prepare its case autonomously; it can approach 
the national authorities without involving the ICC, whose participation is only 
necessary if the national authorities refuse to cooperate with the defence.45 If 
the national authorities agree, then the defence may conduct investigations 
which are non-coercive in nature. The national authorities can also be requested 
to assist the defence in carrying out coercive measures or to share specific 
information. Furthermore, the defence may rely on the Registry for arranging 
practical matters, such as finding investigators and legal aid.

The criminal justice system of the ICC gives substantial freedom to the 
defence in developing a strategy for its case. Furthermore, it shows that inter-
national cooperation can also take place between individuals and authorities, 
albeit on an informal basis. The opportunities given to the defence in this 
criminal procedure could provide a solution to some of the challenges of cross-
border evidence gathering as described above. After all, if the defence were 
able to submit evidence autonomously and thus without the interference of 
the domestic authorities, it would not have to convince the authorities why 

44 Prosecutor v Joseph Kony, Vincent Otti, Raska Lukwiya, Okot Odhiambo and Dominic 
Ongwen No ICC-02/04-01/05-20 (Pre-Trial Chamber II, decision on Prosecutor’s 
Application for leave to appeal in part Pre-Trial Chamber II’s decision on the Prosecutor’s 
applications for warrants of arrest under article 58 of 19 August 2005) para 30. 

45 Art 57 (3) (b) RS; G Sluiter, International Criminal Adjudication and the Collection of 
Evidence: Obligations of States (Intersentia 2002) 120.
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a particular investigation or piece of evidence is useful and relevant to the 
outcome of the case. In addition, if the defence were able to approach the 
foreign authorities directly, the need to share certain (sensitive) information 
would be eliminated or at least reduced. 

However, this system also has its limitations. First of all, in order to be 
autonomous, the defence needs to have sufficient (financial) resources. The lack 
of funds could in practice constitute an obstacle to defensive investigations, as 
confirmed by the analysis of the criminal procedure of England and Wales. 
In addition, just like the cooperation of national authorities is crucial for the 
defence in the criminal procedure of the ICC, the defence in an EU Member 
State would unavoidably depend on the willingness of the foreign authorities 
to cooperate. In this context, the issue is that the defence and the authorities 
have different roles and therefore powers in the criminal procedure; as a rule 
it would not be possible for the defence, as a private party serving the interests 
of an individual, to oblige an authority, representing the State, to carry out a 
specific act. The defence, therefore, must always operate on the basis of the 
request principle. If subsequently the foreign authorities refuse to cooperate, 
then it might be necessary for the defence to involve the domestic authorities 
– like the Pre-Trial Chamber in the criminal procedure of the ICC – after all. 
The ICC criminal procedure, therefore, shows that it is not always possible for 
the defence to be completely autonomous and that sometimes the assistance of 
the domestic authorities is necessary in order to have evidence obtained abroad.

4.4.2  The proposed changes
While the defence will always depend to a certain extent on the assistance 
of the domestic authorities when evidence needs to be obtained abroad, it is 
essential that the challenges which the defence could face, as described above, 
are as limited as possible. At the moment, no EU legislation on the position 
of the defence in relation to evidence gathering exists. A directive would be 
welcome, inter alia, to determine a minimum standard of protection within 
the Member States of the defence’s opportunities to obtain or to have evidence 
obtained in another Member State, so as to ensure that the defence can make full 
use of its options to develop its strategy. It would guarantee that the defence’s 
ability to prepare a case is not more limited than necessary in the AFSJ and thus 
prevent that the challenges which the defence could face become unacceptable. 
Adopting a new directive would also be consistent with the way the EU has 
been determining a minimum standard of protection for various other defence 
rights within the AFSJ.46

46 See, for example, Directive 2010/64/EU of the European Parliament and of the Council 
of 20 October 2010 on the right to interpretation and translation in criminal proceedings 
[2010] OJ L 280/01; Directive 2012/13/EU of the European Parliament and of the Council 
of 22 May 2012 on the right to information in criminal proceedings [2012] OJ L 142/1; 
Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 
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Futhermore, a clarification of the current understanding of equality of 
arms could have the beneficial effect of strengthening the position of the 
defence. After all, the ECtHR case-law gives quite a general explanation 
of the principle of equality of arms, especially with regard to a more active 
approach in presenting a case and the role of the defence in the context of 
gathering evidence. Moreover, it would also clearly determine the application 
of this principle in relation to cross-border criminal cases. On the basis of the 
comparative analysis of the three selected jurisdictions, the EU could create a 
more consistent approach among its Member States in relation to the ability of 
the defence to have evidence gathered. 

4.4.2.1  A new concept of equality of arms
As demonstrated by the comparative analysis, the role of the defence in the 
procedure of evidence gathering is strongly linked to the nature of a given 
criminal justice system. Because the EU should respect the legal traditions of 
the EU Member States, it could therefore only adopt a new definition of the 
principle of equality of arms, if this would not change the national criminal 
justice systems substantially: it should fit the various criminal procedures of 
the Member States. 

In this regard, the comparative analysis has shown that an understanding of 
the principle of equality of arms whereby the defence has at least the ability to 
ask the authorities to obtain and/or submit evidence is as far as the EU could 
go right now. Were the EU to embrace a more intrusive concept of equality of 
arms, whereby the defence is entitled to adopt an active approach to presenting 
a case like in the criminal procedure of the ICC, then significant changes to the 
criminal justice systems of some Member States would have to be made. An 
example in this respect is the mainly inquisitorial system of the Netherlands. 
This policy option would thus constitute a step too far for the EU; the concept 
of equality of arms should be understood instead as entailing that the defence 
should have at least the ability to adopt a constrained active approach to 
presenting a case by requesting the competent authorities to obtain and/or 
submit specific evidence. However, this minimum standard should not be read 
as preventing the EU Member States from going further and giving the defence 
also the ability to adopt an active approach to presenting a case by conducting 
investigations with the purpose of adducing evidence autonomously. In other 
words, each EU Member State could determine whether and to what extent it 
should become possible for the defence to operate autonomously and pursue 

on the right of access to a lawyer in criminal proceedings and in European arrest warrant 
proceedings, and on the right to have a third party informed upon deprivation of livery and 
to communicate with third persons and with consular authorities while deprived of liberty 
[2013] OJ L 294/01; Directive 2016/1919 of the European Parliament and of the Council of 
26 October 2016 on legal aid for suspects and accused persons in criminal proceedings and 
for requested persons European arrest warrant proceedings [2016] OJ L 297/1.



269The comparative analysis and conclusion

active defensive strategies. From this point of view, the Member States may 
even decide to change the nature of their criminal justice system from mainly 
inquisitorial to predominantly adversarial, as was done for instance by Italy, 
but they would by no means be obliged to do so. Equally, the EU Member 
States may determine whether in their criminal justice systems the defence 
may conduct preliminary or informal inquiries with the purpose of preparing 
its request to the authorities to have evidence obtained.

Finally, in the AFSJ, the defence should never be confronted with two 
different definitions or applications of the concept of equality of arms within 
one EU Member State, as is currently the case in Italy. It is possible that this is 
the result of a lack of guidance in the application of the principle of equality of 
arms in relation to cross-border criminal cases. This should thus be clarified. 

The clearer and expanded explanation of the principle of equality of arms 
could be adopted through new legislation, but the CJEU could also clarify this 
definition by determining that the principle of equality of arms in Article 47 
CFR offers a higher standard of protection than the one in Article 6 ECHR.47

4.4.2.2  A proposal for a new directive
With regard to adopting a directive to harmonise the criminal justice systems 
of the Member States in relation to the role of the defence in the process of 
evidence gathering, it is, first of all, necessary to consider to what extent 
Article 82 (2) (b) TFEU would be a proper legal basis. This provision requires 
the facilitation of the mutual recognition of judicial decisions within the EU. 
Although it has been questioned in the legal doctrine how the EU directives 
on procedural safeguards thus far fulfil this requirement,48 their rationale that 
ensuring a general standard of fundamental rights protection within the EU 
enhances the mutual trust among the Member States could also be adopted 
in relation to this directive.49 As explained above, when creating an enhanced 
system of international cooperation to develop an AFSJ, a sufficient protection 
of human rights should also be guaranteed, including those rights ensuring the 
ability of the defence to prepare an effective case.

The minimum rules in the new directive should cover the following points, 
making it possible for the defence to take initiative in obtaining evidence 
abroad and also to participate in the process of obtaining the evidence. 

First of all, with regard to triggering the international cooperation mechanism, 
the (new) explanation of the concept of equality of arms could be emphasised 
by giving the defence the right – and not merely an ability in conformity with 
national criminal procedure as the EIO currently does – to request the authorities 

47 See para 4 of Chapter 2.
48 For example, W de Bondt and G Vermeulen, ‘The Procedural Rights Debate: A Bridge Too 

Far or Still Not Far Enough?’ (2010) 4 EuCrim 164.
49 For example, Action Plan implementing the Stockholm Programme: delivering an area of 

freedom, security and justice for Europe’s citizens of 20 April 2010, COM(2010) 171, 4.
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to conduct an investigation. The defence might not be able to request foreign 
authorities directly for their assistance, but it is important that the defence can 
at least apply to the domestic authorities so that it has the opportunity to take 
initiative in obtaining evidence. 

The subsequent question is which national authority should deal with the 
request of the defence. In accordance with Article 82 (2) (b) TFEU, it should 
be a judicial authority, such as a judge or a prosecutor. In this regard, the 
Netherlands should be taken as an example. As explained above in relation to 
the Dutch criminal procedure, in this sytem the defence can formally request 
the investigation judge to carry or to have carried out an investigation as s/he is 
deemed to be the most impartial party in the criminal investigation. Compared 
to the other participants in the criminal procedure, the investigating judge – or 
a pre-trial judge in general – is in a better position to balance the interests of the 
investigation and the individuals involved, such as the defence. The suggestion 
would therefore be to ensure that the defence can apply to a pre-trial judge.

Furthermore, it would be important to ensure the immediate availability 
of a legal remedy, in case an authority refuses to carry out the request of the 
defence.50 An example could again be the Dutch criminal justice system, in 
which the defence may appeal the decision of the investigating judge not to 
carry out a specific request within 14 days before the court of first instance.51

In addition, the directive could create more certainty for the defence if the 
law were to determine a time-limit within which the authority must take a 
decision. After all, this would help the defence organise the preparation of a 
case. Additionally, it is also important that these decisions be taken swiftly in 
order to prevent that important evidence becomes unavailable. 

Similarly, it would be helpful if the law could give more specific criteria for 
when the authority should accede to a request of the defence. It would prevent 
arbitrary decision making and it would also create more clarity concerning the 
requirements which need to be met by the defence in order to make a succesful 
request. However, it is quite difficult to determine on the basis of which criteria 
a request needs to be accepted, given the fact-dependent nature of the issue at 
hand. Nevertheless, what could at least be an option is to accept the request of 
the defence if it can be demonstrated that the results of the investigation might 
be grounds to terminate the investigation or the prosecution, such as an alibi.52 

In addition, it is important that the defence be able to make a request for 
international cooperation in the pre-trial phase of the criminal procedure. 
The English and Welsh system shows that the defence may need to make a 

50 Interview with I Anagnostopoulos, defence lawyer at law firm Anagnostopoulos, former 
chairman of CCBE from 2007 until 2013, Chairman of the Hellenic Criminal Bar Associa-
tion (Athens, Greece, 27 July 2016).

51 Art 182(6) WvSv.
52 Interview with I Anagnostopoulos, defence lawyer at law firm Anagnostopoulos, former 

chairman of CCBE from 2007 until 2013, Chairman of the Hellenic Criminal Bar Associa-
tion (Athens, Greece, 27 July 2016).
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request both during the criminal investigation and after the charge, especially 
if evidence might not be available at a later stage of the criminal procedure. In 
addition, this possibility could make the pre-trial phase more time-efficient. 
Otherwise, a procedure like the incidente probatorio, as in the Italian criminal 
procedure, or the unique investigative opportunity, from the criminal procedure 
of the ICC, could be a good alternative to have evidence secured in the pre-trial 
phase in case there are good reasons to believe it will not be available at trial.

With regard to the right to be present and participate in the investigation, 
the comparative analysis has not shown that there are particular challenges for 
the defence in this context; it has only demonstrated that national law seems 
to focus especially on witness examinations and not on other investigations. It 
could nevertheless be important that in relation to these rights the EU determines 
a minimum standard as well in order to provide a clear and complete legal 
framework. 

The basic rationale behind the introduction of a minimum standard in this 
field would be the desirability to ensure that at least the defence lawyer be 
present and participate in the execution of the investigation. S/he should have 
the opportunity to ask questions or give instructions during the investigation, or 
beforehand in writing. In addition, it could be useful to specify in which cases 
the rights of the defence to be present and participate may be restricted and 
what steps should subsequently be taken by the authorities to counterbalance 
that restriction.53 Furthermore, as stated above, it is important to ensure the 
possibility to conduct investigations in the pre-trial phase, so as to secure all 
evidence, especially in cases where it could be impossible to take the same 
evidence at trial.54 As in the criminal procedure before the ICC, in case a suspect 
has not yet been identified, a defence lawyer could be appointed to represent 
the interests of the defence during the pre-trial examination of a witness.

5  Summary and concluding remarks

The comparative analysis of The Netherlands, Italy, and England and Wales 
has shown that these jurisdictions meet the requirements of the principle of 
equality of arms in relation to the position of the defence in cross-border 
investigations, especially with regard to witness examinations. However, 
because of the challenges that the defence, at least in these systems, faces when 
it needs to obtain evidence in another EU Member State, it has been proposed, 
first of all, that a directive laying down minimum rules on the rights of the 
defence in relation to evidence gathering be adopted and, secondly, that a more 
specific explanation of the concept of equality of arms be articulated. Based on 

53 See, for example, Schatschaschwili v Germany (n 8) paras 126-131.
54 Interview with I Anagnostopoulos, defence lawyer at law firm Anagnostopoulos, former 

chairman of CCBE from 2007 until 2013, Chairman of the Hellenic Criminal Bar Associa-
tion (Athens, Greece, 27 July 2016).
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the comparative analysis, this principle could be understood as entailing that 
the defence should at least be able to request the authorities to obtain and/or 
submit specific evidence. 
The rationale behind this proposal is that, within the EU’s AFSJ, a certain 
standard of protection of fundamental rights and principles, as laid down within 
the CFR, should exist. The ability of the defence to prepare its case efficiently 
and effectively and therefore to adopt a particular defence strategy is crucial 
for the fairness of the criminal procedure. Here it is not only relevant that the 
defence is able to comment on the accusations of the prosecution, but also 
that it has the opportunity to ensure that any evidence is obtained which will 
support its view on the case.

Although the proposed minimum rules would not constitute significant 
changes for the three selected national jurisdictions, they would nevertheless 
strengthen and also clarify the ability of the defence to secure evidence for its 
case with the assistance of the authorities in a more detailed manner. 

The question, however, remains as to what extent the EU will adopt a 
directive on this topic. Similarly, it is uncertain whether the understanding of 
equality of arms will change within the EU – depending on the evolution of the 
case-law of the CJEU and the ECtHR – and whether some relevant features of 
the system of the ICC could ever be adopted for the EU’s AFSJ.



 

Summary

Cross-border evidence gathering: equality of arms within the EU?

This research focuses on the development of international cooperation in 
criminal matters within the EU and in particular on cross-border evidence 
gathering, i.e. the process of obtaining evidence in and/or with the assistance 
of another EU Member State. The aim is to understand whether the position of 
the defence in this procedure and the opportunities it has to obtain or to have 
obtained evidence abroad should be changed (strengthened). 

The general context of this research is the creation of the Area of Freedom, 
Security and Justice (AFSJ) of the EU. As explained in Chapter 1, it is 
within this framework that the EU aims to enhance the traditional system of 
international cooperation in criminal matters, with the objective of ensuring 
that the abolition of the internal borders (to promote the free movement of 
persons) does not affect the level of security within the EU. For this reason, 
the EU no longer adopts instruments based on the principle of mutual legal 
assistance; instead, the focus is on the principle of mutual recognition of 
judicial decisions and judgments. 

Similar to the traditional system of international cooperation, the new EU 
measures serve the main purpose of enhancing the ability of the authorities 
to investigate and prosecute cross-border crime. They do not give the ability 
to individuals, like the defence, to trigger the international cooperation 
mechanism or give them access to the European databases. This does not 
mean that the EU does not focus on the position of the defence in the criminal 
procedure; especially since the Treaty of Lisbon, the EU has been adopting 
legislation to ensure a minimum standard of protection of defence rights within 
the Member States and thus the AFSJ. Yet, the main objective of this legislation 
is to enhance the mutual trust of the EU Member States in each other’s criminal 
justice systems; the instruments, thus, only strengthen the ability of the defence 
to challenge the execution of measures, but they do not grant the defence access 
to international cooperation. If the defence wants to have evidence obtained 
through international cooperation, hence, it needs to request a competent 
domestic authority to send a letter of request.

This position of the defence has been criticised in legal doctrine and 
practice, as international cooperation could also be important for the defence 
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to prepare a case for trial; especially if the defence has its own responsibility 
to collect and adduce exculpatory evidence. For this reason, it has been argued 
that the system of international cooperation does not meet the requirements of 
the principle of equality of arms. The author therefore raises the question, after 
this introduction in Chapter 1, whether there is indeed a need, in the light of 
the principle of equality of arms, to change the position of the defence in the 
procedure of cross-border evidence gathering within the EU.

After having introduced the topic and the aim of this research, Chapter 1 
describes the outline of Chapters 2 – 8 and their respective purposes. It explains 
how the research focuses particularly on the process of obtaining evidence in 
cross-border cases where criminal proceedings take place in one EU Member 
State and the defence in these proceedings wants to obtain – or have obtained – 
evidence in and/or with the assistance of another EU Member State and thus 
takes initiative in gathering evidence. In particular, the focus is on two types 
of investigations: witness examinations and search and seizure. The research 
methodology consists mainly of a study of legislation, case-law and literature. 
Interviews have also been conducted with the purpose of having a better 
understanding of how the law is applied in practice.

Because this research aims to determine on the basis of the principle of equality 
of arms whether the position of the defence in the procedure of cross-border 
evidence gathering should be changed, it is first of all necessary to understand 
how the principle of equality of arms is defined within the EU and which 
requirements can be deduced from this principle in relation to cross-border 
evidence gathering, and in particular with regard to witness examinations and 
search and seizure. For this reason, Chapter 2 studies the principle of equality 
of arms as enshrined in both Article 6 ECHR and Article 47 CFR.

Chapter 2 focuses initially on Article 6 ECHR and the ECtHR case-law, 
as the first European source to lay down the principle of equality of arms. It 
explains that the general aim of the ECHR and the ECtHR is particularly the 
enhancement of the protection of fundamental rights and freedoms within the 
national legal orders of the State Parties. As a result, the Court has developed 
mainly human rights standards for national criminal proceedings, which the 
State Parties are to a large extent left free to implement in accordance with their 
own legal traditions. However, this does not imply that the State Parties do 
not have any obligations under the ECHR when cooperating with other States. 
The ECtHR might not have developed a special doctrine with regard to mutual 
legal assistance or cross-border evidence gathering, but cases like Stojkovic 
nevertheless demonstrate that the State Parties have a responsibility to ensure 
that the rights enshrined in Article 6 ECHR are respected when examining 
suspects or witnesses in a cross-border context. The Court seems to view this 
type of international cooperation as an ‘extension’ of the national criminal 
proceedings. The author therefore concludes that the protection of Article 6 
ECHR, and thus the principle of equality of arms in cross-border evidence 
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gathering, seems to depend on how the right to a fair trial has been developed 
within the different national criminal procedures of the State Parties under the 
guidance of the ECtHR case-law. Because the ECtHR does not seem to take 
into account the specific issues which could arise in relation to international 
cooperation, there are concerns whether the ECHR offers sufficient protection 
to individuals – and thus the defence – in this context.

After having established the applicability of Article 6 ECHR to international 
cooperation, Chapter 2 moves on to discuss the principle of equality of arms. 
The analysis of the EComHR and the ECtHR case-law demonstrates that the 
aim of this principle is not to ensure an absolute equality between the parties. 
Instead, the principle aims to establish procedural equality, a balance between 
the procedural opportunities given to the parties in the criminal procedure. 
The principle of equality of arms has been described in relation to criminal 
proceedings as entailing that ‘each party must be afforded a reasonable 
opportunity to present his case under conditions that do not place him at a 
disadvantage vis-à-vis his opponent’. It is quite a broad definition, which can 
be used as a guideline for the various rights enshrined in Article 6 ECHR in the 
different national criminal procedures. 

The requirement of ‘a reasonable opportunity to present his case’ presupposes 
the ability to actually present a case – having the right of audience – and also 
the opportunity to conduct the necessary preparations. The analysis of the 
ECtHR case-law concerning Article 6 (3) (b) ECHR (the right to adequate time 
and facilities for the preparation of a defence), Article 6 (3) (c) ECHR (the 
right to legal assistance) and Article 6 (3) (d) ECHR (the right to examine or 
have examined witnesses) has shown that the ECtHR at least requires that the 
defence may adopt a reactive approach to presenting a case. In other words, as it 
is also required by the right to an adversarial trial, the defence should be able to 
challenge the arguments and the evidence of the opponent party. Furthermore, 
the ECtHR has explained that the defence must also have the ability to adopt 
an ‘active defence’ by adducing evidence. However, in relation to this mode 
of presenting a case, the Court gives only general guidelines, focusing in 
particular on witness examinations. It is, for example, silent with regard to 
search and seizure, a measure which is discussed particularly in relation to 
Article 8 ECHR. Moreover, whether the defence may conduct investigations to 
prepare a case for trial is also a matter for the State Parties to decide upon, as 
the ECtHR only hints at the possible role of the defence (lawyer) with regard to 
gathering exculpatory evidence.

The second part of Chapter 2 concerns the CFR and the principle of equality 
of arms as enshrined in Article 47 CFR. It first explains that the CFR has 
determined that the rights of the CFR which correspond to rights guaranteed 
by the ECHR have the same meaning and scope as those of the ECHR. This 
also applies to the right to a fair trial of Article 6 ECHR and Article 47 CFR. 
Until a higher standard of protection is adopted by EU law, thus, Article 47 
CFR should be interpreted in accordance with Article 6 ECHR. 
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Although the applicability of Article 47 CFR to transnational or cross-border 
cases is more straightforward than the applicability of Article 6 ECHR, as the 
CFR should be taken into account by the EU Institutions and Member States 
when applying or implementing EU law (and thus also the EU legislation on 
international cooperation), at the moment Article 47 CFR does not seem to offer 
a different standard of protection of defence rights in a cross-border context 
than Article 6 ECHR. This also applies to the principle of equality of arms. The 
CJEU has not discussed this principle (yet) in relation to criminal proceedings, 
but, as discussed above, the CFR has explained that in principle Article 47 
CFR should be interpreted in accordance with Article 6 ECHR. Furthermore, 
the CJEU has discussed the principle of equality of arms in relation to civil and 
competition cases, giving it the same definition as the ECtHR case-law.

The ECtHR and CJEU case-law shows that the principle of equality of 
arms in relation to criminal proceedings has only been developed for national 
criminal proceedings. However, the author points out that at the same time there 
is an increase in transnational criminal proceedings within the EU with the 
consequence that the authorities of the EU Member States are more frequently 
involved in each other’s criminal proceedings. It is therefore possible that it 
will become necessary to adopt a transnational understanding of the rights 
and principles of the right to a fair trial, such as the principle of equality of 
arms. In this context, ne bis in idem is discussed as an example of a principle 
which has been given a transnational meaning as a result of the development of 
international cooperation within the EU.

After having determined the general requirements of the principle of equality 
of arms in relation to (transnational) criminal proceedings, Chapter 3 aims 
to understand to what extent the position of the defence in international 
cooperation has been regulated on a European level and in particular whether 
the defence is given any opportunities to gather evidence abroad. Therefore, the 
chapter provides, first of all, an overview of the development of international 
cooperation, from the traditional system of mutual legal assistance to the 
enhanced system based on mutual recognition. Because the focus is on witness 
examinations and search and seizure, the chapter analyses the following treaties 
and legislation: the European Convention on Mutual Assistance in Criminal 
Matters of 1959 of the Council of Europe, the Convention on Mutual Assistance 
in Criminal Matters between the Member States of the European Union of 2000, 
and the Directive on the EIO of 2014. Furthermore, Chapter 3 also discusses 
whether the EU directives on defence rights aim to regulate the position of the 
defence in cross-border evidence gathering and to what extent the EU bodies 
and networks, established to facilitate judicial cooperation, could assist the 
defence in obtaining evidence abroad. Finally, with the purpose of providing a 
complete picture of how the position of the defence in the criminal procedure 
is viewed by the EU legislator, this chapter also gives a brief description of the 
creation of the EPPO and the position of the defence in this context.
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What becomes clear from the analysis of the European treaties and 
legislation on cross-border evidence gathering is that both the traditional 
system and the enhanced system of international cooperation focus on the 
cooperation between authorities. There is little – if any – consideration for 
the interests of the defence in this procedure of international cooperation, and 
especially not for creating procedural equality between the parties with regard 
to preparing a case for trial. Only the Directive on the EIO recognises the 
interest of the defence in obtaining evidence through international cooperation 
by setting forth that the defence should be able to request that an EIO be issued. 
However, as it is also the case with the mutual legal assistance treaties, it still 
depends on the national criminal procedures of the EU Member States to what 
extent the defence actually has the ability to request a domestic authority to 
send a letter of request – or issue an EIO – and to subsequently participate in 
the investigation.

Currently, a similar approach is taken in the discussion on the creation of 
the EPPO. The latest legislative proposal sets forth that suspects and accused 
persons ‘shall have all the procedural rights available to them under the 
applicable national law’. Because the EU Member States do not have the same 
criminal justice system, there is a difference between how suspects, accused 
persons and defence lawyers in the different EU Member States can prepare 
their cases, even though they are opposing the same prosecuting body. The 
current EPPO proposal therefore raises several questions as to the protection 
of defence rights.

With regard to the protection of fundamental rights in the context of 
international cooperation, Chapter 3 explains that the position of the defence 
has changed in a significant manner after it received a locus standi in national 
courts to challenge the measures of international cooperation, as made possible 
by the ECtHR in Soering. Subsequently the protection of defence rights within 
the national criminal justice systems, and therefore in relation to transnational 
criminal proceedings, has been further developed through the EU directives 
harmonising the national legislation on defence rights. However, these 
directives do not concern the rights of the defence in the process of gathering 
evidence. Furthermore, the EU has been criticised for adopting a general 
minimum standard of protection of defence rights, rather than focusing on the 
specific issues which arise in the context of international cooperation.

Concerning the EU bodies and networks which have been established with 
the objective of enhancing judicial cooperation in criminal matters, they only 
assist the judicial authorities in the investigation or prosecution of cross-border 
crime. There is no EU organisation which specifically assists the defence in this 
type of proceedings, nor is there a legal basis in the EU Treaties to establish one. 
The defence could make use of networks, such as the ECBA, to find defence 
lawyers in other EU Member States and to ask them for assistance, if necessary. 
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The discussion in Chapter 3 shows the importance of national law in the 
regulation of cross-border evidence gathering; especially in relation to the 
position of the defence in this procedure. This research therefore also compares 
how cross-border evidence gathering has been organised on a national level 
in different Member States. The aim is to understand which opportunities are 
given in the national laws to the defence to gather evidence abroad, whether 
the defence encounters any specific challenge in the procedure of cross-border 
evidence gathering and also whether the national jurisdictions could provide 
inspiration for a possible EU solution.

Three national jurisdictions have been selected, each one of them representing 
a different type of criminal justice system. The first national jurisdiction is 
the Netherlands, which has a mainly inquisitorial criminal justice system. 
The second one is England and Wales, which is predominantly adversarial in 
nature. And thirdly, the Italian criminal justice system is studied as an example 
of a mainly adversarial system with some strong inquisitorial elements. These 
national jurisdictions are discussed in Chapters 4-6 respectively, answering the 
questions as to how the principle of equality of arms is explained and applied 
in both domestic and cross-border cases, and which opportunities are given to 
the defence to obtain evidence accordingly.  

With regard to the Dutch criminal justice system, Chapter 4 explains that 
in this mainly inquisitorial system the defence may adopt a reactive and a 
constrained active approach to presenting a case in a cross-border context. It 
cannot adopt a fully active approach, as only the authorities have the duty to 
conduct investigations with the purpose of establishing the truth. Instead, the 
defence may request the investigating judge to send a letter of request with 
the purpose of obtaining evidence abroad. It could also address its request to 
the prosecutor, albeit on an informal basis. The law requires that the defence 
explains the importance of the investigation, and it gives the defence the 
opportunity to challenge the decision of the investigating judge before the court 
of first instance if the judge refuses to trigger the international cooperation 
mechanism. To prepare its request, the defence may conduct preliminary or 
informal inquiries. This could help the defence in understanding the nature of 
the information or materials to be obtained abroad – whether it is exculpatory 
of incriminating in nature – and also in formulating the arguments as to the 
importance of the evidence for the outcome of the case.

With regard to the execution of the investigation, in theory Dutch law gives 
the defence the ability to be present and to participate in witness examinations 
by asking questions or by giving its questions for the witness to the investigating 
judge. Concerning search and seizure, in principle this is considered to be an 
investigative measure which is carried out by the investigating authorities. The 
law does not give explicitly the opportunity to the defence to be present during 
this kind of investigation. Also, in practice, this is a very uncommon measure 
to be requested by the defence.
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Chapter 5 explains that the defence in the English and Welsh criminal 
procedure may adopt a reactive and an active approach to presenting a case 
in a cross-border context. For this reason, the defence may in principle 
go abroad to conduct its own investigations with the purpose of adducing 
evidence autonomously at trial. In case the defence needs the assistance of the 
foreign authorities, it may request a judge to send a letter of request once the 
suspect has been charged. This is also important when the defence does not 
have the financial means to adopt a full active approach and thus to conduct 
investigations abroad independently. In case the defence wants to have a letter 
of request issued before the suspect has been charged, it may request the CPS 
for assistance on an informal basis. However, where the judge is a neutral party 
in the criminal procedure, the Crown Prosecutor is the opponent of the defence. 
The defence must therefore be careful when sharing information with the CPS, 
although at the same time it is important for the defence to explain why the 
investigation is important for the case. If the authority does not accede to the 
request of the defence, the defence may challenge this decision at trial.

With regard to the execution of the requested investigation, in case a 
witness examination is carried out in accordance with the English and Welsh 
criminal procedure, the witness should in principle be cross-examined by both 
the prosecution and the defence in order for the statement to be admissible as 
evidence. English and Welsh law does not explicitly give the defence the right 
to be present and participate in a search and seizure. It is very uncommon for 
the English defence to either carry out such a measure itself or to request the 
authorities to do so.

Chapters 6 discusses how the defence in the Italian criminal procedure may 
adopt a reactive and an active approach to presenting its case in national cases, 
and thus conduct investigations to adduce evidence autonomously. However, the 
chapter notes that in cross-border cases the defence may only adopt a reactive 
and a constrained active approach; the reason for this discrepancy is that the 
Italian Supreme Court has held that the defence can only obtain evidence in 
another EU Member State through international cooperation, so as to avoid 
violations of foreign sovereignty. The defence, thus, may request the prosecutor 
to send a letter of request to trigger the international cooperation mechanism. 
Only in the case of an incidente probatorio, the defence may address its request 
to the preliminary investigations judge. Although the prosecutor is supposed to 
be an impartial judicial authority, at the same time s/he is the opponent of the 
defence in the mainly adversarial Italian criminal procedure; the defence must 
therefore be circumspect when sharing information. If an authority does not 
accede to the request of the defence, this decision may be challenged at trial.

Similarly to the English and Welsh criminal justice system, the Italian 
law requires a witness examination to be carried out by means of cross-
examination: for this reason, the defence lawyer will at least be able to examine 
the witness. Concerning search and seizure, this is in practice an investigative 
measure which is used by authorities to obtain evidence. However, there are no 
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indications as to why in theory it would not be possible for the defence (lawyer) 
to be present during a search. 

After having focused on cross-border evidence gathering within the EU, Chapter 
7 studies a different form of State cooperation, namely the one between States 
and the ICC. The reason why this system is included in the analysis is because 
the ICC does not have its own enforcement system, with the consequence that 
both the prosecution and the defence strongly rely on the cooperation of States, 
respectively to investigate and prosecute international crimes and to prepare 
a case. In addition, the criminal justice system of the ICC is a combination of 
both the inquisitorial and the adversarial models; therefore, it could be a source 
of inspiration for the EU, which aims to develop an AFSJ while respecting the 
different criminal justice systems of the Member States.

Chapter 7 follows a similar approach as the chapters on the national 
jurisdictions: it aims to explain how the principle of equality of arms is defined 
and applied in the criminal justice system of the ICC and, accordingly, which 
opportunities the defence has to obtain evidence, in particular with regard to 
witness examinations and search and seizure.

The Rome Statute does not lay down the principle of equality of arms in an 
explicit manner. Instead, it is the case-law of the ICC that gives the definition of 
this principle, whereby ‘equality of arms implies the obligation to provide each 
party with a reasonable opportunity to present his case to the court, including 
evidence, in circumstances which do not place him at a substantial disadvantage 
vis-à-vis the opposing party’. Although the definition has been based on the 
ECtHR case-law, it clearly reflects a more adversarial criminal procedure, 
compared to the ECtHR’s explanation of the concept of equality of arms in 
criminal proceedings. Therefore, the defence in the criminal procedure of the 
ICC may adopt both a reactive and an active approach in presenting a case. For 
this reason, the defence may conduct investigations autonomously, unless they 
are coercive in nature. In theory it is not necessary for the defence to conduct 
investigations, because the Prosecutor, in her role as the representative of the 
international community, has the duty of establishing the truth and therefore 
must examine both incriminating and exonerating circumstances. Furthermore, 
the defence may seek directly the cooperation of the national authorities. 
However, the States are not obliged to cooperate with the defence, as it does 
not represent an organ of the Court. Here the position of the defence differs 
from the Prosecutor, who represents the OTP. If a State indeed refuses to assist 
the defence, then the defence may apply to the Pre-Trial Chamber to request 
the authorities for their cooperation. The case-law of the ICC lays down strict 
criteria for the request of the defence with the purpose of preventing that the 
defence goes on a so-called ‘fishing expedition’. If the Pre-Trial Chamber does 
not want to issue a letter of request, the defence could challenge this decision at 
trial. The defence could also request the Prosecutor for assistance in obtaining 
the cooperation of a State, but only on an informal basis.
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Similarly to what happens in national jurisdictions with a mainly adversarial 
system, the witness examinations in the criminal procedure of the ICC are 
conducted by means of cross-examination so that both parties can examine and/
or challenge the evidence given by the witness. Furthermore, in the criminal 
procedure of the ICC it is also not common practice for the defence to carry 
out – or to have carried out – the measure of search and seizure. Sometimes the 
defence carries out a site view, but actually seizing evidence is mainly a matter 
for the OTP or the national authorities. It would nevertheless be possible for 
the defence to request a search and seizure and also to be present during its 
execution.

Finally, in Chapter 8 the research question as formulated in Chapter 1 is 
answered. In the first section, this chapter summarises the findings of Chapter 
2 on the principle of equality of arms, after which it compares the three studied 
national jurisdictions on four main points. First of all, it explains how the 
national jurisdictions have different understandings of the principle of equality 
of arms. Subsequently, it focuses on the ability of the defence to conduct 
independent investigations in these national jurisdictions. It also describes how 
the procedure to request an authority to send a letter of request is organised, and 
to what extent the defence in these national jurisdictions is able to be present 
during the execution of the investigation and to participate in this process, 
focusing in particular on witness examinations and search and seizure. After 
this comparative analysis, and taking into account the findings of Chapter 2, the 
first conclusion of this research is that the studied national jurisdictions apply 
the principle of equality of arms (as it has been developed in the EU to date) 
correctly in relation to the procedure of cross-border evidence gathering.

The second section of Chapter 8 discusses how the defence in the studied 
national jurisdictions nonetheless could encounter challenges in obtaining 
evidence in another EU Member State, even if the principle of equality of 
arms is formally respected. These challenges are generally related to fact that 
the defence relies on the authorities to trigger the international cooperation 
mechanism. This could be problematic, because, for example, it is ultimately 
up to the authority to decide whether the requested investigation will indeed be 
relevant for the outcome of the case.

Having identified these challenges, the author explains that they do not 
per se lead to a violation of the right to a fair trial of Article 6 ECHR and of 
Article 47 CFR, but that it is nonetheless conceivable that in some situations 
the challenges could make it impossible for the defence to prepare an effective 
case. Although they are not necessarily specific to the international cooperation 
system of the EU, they do require an EU solution. The rationale for this 
argument is the development of the AFSJ, as described briefly above in relation 
to Chapters 1 and 3; the EU is creating an enhanced system of international 
cooperation, which is no longer a diplomatic matter but a more permanent 
transnational criminal proceeding which, as an ‘extension’ of the national 



282 Summary

criminal procedures, takes place more frequently in different formats. This 
development within the EU does not only affect the authorities; but it also has 
consequences for the manner in which a suspect or an accused person, with his 
or her defence lawyer, can prepare a case for trial or pre-trial proceedings. The 
challenges, as described in the comparative analysis, show that the EU system 
of international cooperation may not always sufficiently protect the right to a 
fair trial. Therefore it should be changed, also considering the importance of 
the protection of fundamental rights for the mutual trust of the EU Member 
States in each other’s criminal justice systems.

In the final section of Chapter 8, a proposal for changes is put forth. This 
proposal takes into consideration the limitations laid down in the EU Treaties, 
namely the fact that international cooperation should take place between 
authorities and the EU should respect the different legal traditions of the EU 
Member States. Furthermore, it uses the criminal procedure of the ICC and 
the comparative analysis of the three national jurisdictions as a source of 
inspiration.

The first proposed solution is the adoption of a more clear definition of the 
principle of equality of arms, which has currently been defined in a very broad 
manner and therefore only gives general guidelines as to the role of the defence 
in the context of evidence gathering. The comparative analysis has shown that 
an understanding of the principle of equality of arms whereby the defence has at 
least the ability to ask the authorities to obtain and/or submit evidence is as far 
as the EU could go right now. Of course, the Member States may individually 
decide to give the defence the ability to adopt an active approach to presenting 
a case. Furthermore, the defence should not be confronted with two different 
definitions or applications of the concept of equality of arms within one EU 
Member State, as is currently the case in Italy.

Secondly, Chapter 8 proposes the adoption of a directive, laying down 
a clear legal framework on the rights of the defence in relation to evidence 
gathering, by determining how the defence may make a request to an authority 
to have evidence obtained in another EU Member State and also on how the 
defence (lawyer) could subsequently be present during the investigation and 
participate in its execution. It should lay down minimum rules, such as the right 
of the defence to address its request to a pre-trial judge, the most neutral party 
in the criminal investigation, and the availability of an immediate legal remedy 
in case the authority refuses to send a letter of request.



Samenvatting

Grensoverschrijdende bewijsvergaring: gelijkheid van wapenen in de 
EU?

Dit onderzoek betreft de ontwikkeling van internationale samenwerking in 
strafzaken binnen de EU en in het bijzonder de procedure van grensoverschrij-
dende bewijsvergaring, namelijk het verzamelen van bewijs in en/of met de 
medewerking van een andere EU-lidstaat. Het doel is om te begrijpen of de 
positie van de verdediging in deze procedure en de mogelijkheden die zij heeft 
om bewijs in het buitenland te (laten) verzamelen veranderd of zelfs verbeterd 
moeten worden.

Het algemeen kader van dit onderzoek is de verwezenlijking van de Ruimte 
van Vrijheid, Veiligheid en Recht (RVVR) van de EU. Zoals in Hoofdstuk 1 
wordt uitgelegd, is het in deze context dat de EU internationale samenwerking 
in strafzaken beoogt te verbeteren opdat de afschaffing van de binnengrenzen, 
met als doel het vrij verkeer van personen te bevorderen, het veiligheidsniveau 
binnen de EU niet schaadt. De EU heeft daarom nieuwe wetgeving aangeno-
men die gebaseerd is op het beginsel van wederzijdse erkenning van rechterlij-
ke beslissingen in strafzaken.

Net zoals het traditionele systeem van de wederzijdse rechtshulp, richt de 
nieuwe wetgeving zich uitsluitend op het bevorderen van de samenwerking 
tussen justitiële en politieautoriteiten in de verschillende lidstaten en derhalve 
op het strafrechtelijk onderzoek en de vervolging van grensoverschrijdende 
criminaliteit. Het is daarom voor de verdediging niet mogelijk om buitenlandse 
autoriteiten rechtstreeks om rechtshulp te verzoeken. Daarnaast heeft de verde-
diging ook geen rechtstreekse toegang tot de Europese databases. Dit betekent 
niet dat de EU geen rekening houdt met de positie van de verdediging in het 
strafproces: vooral sinds de inwerkingtreding van het Verdrag van Lissabon 
heeft de EU verschillende wetgeving aangenomen met als doel een minimum-
norm voor de bescherming van verdedigingsrechten in de EU-lidstaten, en dus 
in de RVVR in het algemeen, vast te stellen. Het hoofddoel van deze wetgeving 
is echter het bevorderen van het wederzijds vertrouwen van de EU-lidstaten 
in elkaars strafrechtssystemen. Daarnaast versterkt het vooral de locus standi 
van de verdediging om een verweer te voeren met betrekking tot internationale 
samenwerking in strafzaken. Als de verdediging door middel van wederzijdse 
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rechtshulp bewijs wil (laten) verzamelen, dan zal zij een bevoegde nationale 
autoriteit moeten verzoeken om een rechtshulpverzoek uit te vaardigen. 

Deze positie van de verdediging wordt zowel in de doctrine als in de rechts-
praktijk bekritiseerd, omdat wederzijdse rechtshulp ook van belang kan zijn 
voor de voorbereiding van een effectieve verdediging; vooral als de verde-
diging verantwoordelijk is voor het verzamelen van ontlastend bewijsmate-
riaal. Daarom wordt bepleit dat het systeem van internationale samenwerking 
in strafzaken binnen de EU niet voldoet aan de vereisten van het beginsel van 
gelijke wapenen (‘equality of arms’). De auteur stelt derhalve de vraag of het 
beginsel van equality of arms inderdaad vereist dat de positie van de verde-
diging in de procedure van grensoverschrijdende bewijsvergaring in de EU 
veranderd wordt.

Na deze korte inleiding, beschrijft Hoofdstuk 1 de opzet en de doelen van 
Hoofdstukken 2-8. Uitgelegd wordt dat het onderzoek zich specifiek richt op de 
procedure van bewijsvergaring in grensoverschrijdende zaken waarin het straf-
proces plaatsvindt in één EU-lidstaat en de verdediging bewijs wil (laten) ver-
zamelen in en/of met de medewerking van een andere EU-lidstaat. Daarnaast 
ligt de nadruk op twee soorten onderzoeken: getuigenverhoor en doorzoeking 
ter inbeslagneming. De onderzoeksmethode is hoofdzakelijk literatuur- en ju-
risprudentieonderzoek en een analyse van de relevante nationale en Europese 
wetgeving. Ook zijn interviews verricht om een beter beeld te kunnen vormen 
van de rechtspraktijk.

Omdat dit onderzoek aan de hand van het beginsel van ‘equality of arms’ be-
paalt of de positie van de verdediging veranderd moet worden, is het noodza-
kelijk om allereerst vast te stellen hoe het beginsel van ‘equality of arms’ in 
de EU wordt uitgelegd en dus welke vereisten van dit beginsel kunnen worden 
afgeleid met betrekking tot grensoverschrijdende bewijsvergaring, en in het 
bijzonder getuigenverhoren en doorzoekingen ter inbeslagneming. Daarom 
wordt in Hoofdstuk 2 het beginsel van ‘equality of arms’ van zowel Artikel 6 
van het Europees Verdrag voor de Rechten van de Mens (EVRM) als Artikel 47 
van het Handvest van de Grondrechten van de EU (het Handvest) bestudeerd.

Hoofdstuk 2 begint met een analyse van Artikel 6 EVRM en de jurispruden-
tie van het Europees Hof voor de Rechten van de Mens (EHRM), als de eerste 
Europese rechtsbron waarin het beginsel van ‘equality of arms’ is neergelegd. 
Het legt uit dat het EVRM en het EHRM zich primair richten op de ontwikke-
ling van de bescherming van mensenrechten en fundamentele vrijheden in de 
nationale rechtsordes. Om die reden ligt de nadruk van de jurisprudentie van 
het EHRM voornamelijk op hoe het recht op een eerlijk proces moet worden 
gewaarborgd in de verschillende nationale rechtssystemen met hun eigen spe-
cifieke rechtstradities en niet in het kader van internationale samenwerking in 
strafzaken. Dit betekent echter niet dat de landen die partij zijn bij het EVRM 
niet verplicht zijn om de mensenrechten van het EVRM te beschermen als zij 
met andere landen samenwerken. Het EHRM mag dan misschien geen speci-
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fieke doctrine hebben ontwikkeld voor de procedure van grensoverschrijdende 
bewijsvergaring, maar uitspraken in zaken zoals Stojkovic laten zien dat de lan-
den wel degelijk de verantwoordelijkheid hebben om het recht op een eerlijk 
proces tijdens verhoren – van getuigen of verdachten – in een grensoverschrij-
dende context te waarborgen. Het EHRM lijkt deze vorm van justitiële samen-
werking als een verlengde van het nationale strafproces te beschouwen. De 
auteur concludeert daarom dat de bescherming van Artikel 6 EVRM, en derhal-
ve van het beginsel van ‘equality of arms’, in de context van grensoverschrij-
dende bewijsvergaring lijkt af te hangen van hoe het recht op een eerlijk proces 
zich in de verschillende nationale rechtssystemen heeft ontwikkeld. Omdat het 
EHRM geen rekening lijkt te houden met de specifieke problemen die kunnen 
ontstaan in het kader van wederzijdse rechtshulp, vraagt de auteur zich af of het 
EVRM de verdachte in deze context wel voldoende rechtsbescherming biedt.

Nadat in Hoofdstuk 2 de toepasbaarheid van Artikel 6 EVRM in grensover-
schrijdende zaken is vastgesteld, wordt vervolgens het beginsel van ‘equality 
of arms’ besproken door een analyse van de jurisprudentie van de Europese 
Commissie voor de Rechten van de Mens (ECRM) en het EHRM. Zij leggen 
het concept van ‘equality of arms’ uit als dat ‘elke partij een redelijke mo-
gelijkheid moet worden geboden om haar zaak onder zodanige omstandighe-
den voor te dragen dat zij ten opzichte van de tegenpartij niet wezenlijk wordt 
benadeeld’. Dit is een vrij brede definitie, die kan worden gebruikt als richt-
lijn bij het toepassen van de verschillende rechten, zoals neergelegd in Artikel 
6 EVRM, in de context van verschillende nationale rechtssystemen. Verder 
wordt uit de jurisprudentie duidelijk dat het beginsel van ‘equality of arms’ 
geen absolute gelijkheid tussen de partijen in het strafproces verlangt: in plaats 
daarvan beoogt het een procedurele gelijkheid tussen de partijen te creëren.

Het vereiste dat elke partij ‘een redelijke mogelijkheid moet worden gebo-
den om haar zaak [...] voor te dragen’ betreft zowel de mogelijkheid om daad-
werkelijk een zaak voor te dragen als de mogelijkheid om de noodzakelijke 
voorbereidingen te treffen. De analyse van de jurisprudentie van het EHRM 
met betrekking tot Artikel 6 (3) (b) EVRM (het recht te beschikken over de 
tijd en faciliteiten die nodig zijn voor de voorbereiding van een verdediging), 
Artikel 6 (3) (c) EVRM (het recht op rechtsbijstand) en Artikel 6 (3) (d) EVRM 
(het recht om getuigen te ondervragen of te doen ondervragen) toont aan dat 
het EHRM in ieder geval vereist dat de verdediging op een ‘reactieve’ wijze 
een zaak kan voordragen; dat wil zeggen, zoals ook het beginsel van hoor en 
wederhoor beoogt, dat de verdediging in staat moet zijn om de argumenten en 
het bewijs van de tegenpartij te betwisten. Tevens heeft het EHRM bepaald 
dat de verdediging de gelegenheid moet krijgen om op een ‘actieve’ wijze een 
zaak voor te dragen, namelijk door middel van het leveren van bewijsmateriaal. 
De jurisprudentie van het EHRM biedt echter weinig handvaten voor de wijze 
waarop de verdediging dit zou kunnen doen, aangezien de jurisprudentie zich 
voornamelijk beperkt tot getuigenverhoren. Het EHRM zwijgt bijvoorbeeld 
over doorzoeking van locaties ter inbeslagname van bewijsmateriaal, dat voor-
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namelijk wordt besproken in het kader van Artikel 8 EVRM. Daarnaast trekt 
het EHRM ook geen duidelijke conclusies als het gaat om de mogelijkheid 
van de verdediging om zelfstandig onderzoek te kunnen verrichten ter voor-
bereiding van een zaak. Daarom hangt het van de nationale wetgeving af of de 
verdediging deze mogelijkheid wordt geboden of niet.

Het tweede deel van Hoofdstuk 2 richt zich op het Handvest en het beginsel 
van ‘equality of arms’ zoals neergelegd in Artikel 47. Ten eerste legt het uit dat 
de rechten van het Handvest die corresponderen met de rechten welke zijn ge-
garandeerd door het EVRM dezelfde betekenis en reikwijdte hebben. Dit geldt 
ook voor het recht op een eerlijk proces neergelegd in Artikel 47 van het Hand-
vest: tenzij het EU-recht een ruimere bescherming biedt, moet Artikel 47 van 
het Handvest op dezelfde wijze worden geïnterpreteerd als Artikel 6 EVRM. 

Hoewel de toepasbaarheid van Artikel 47 van het Handvest in grensover-
schrijdende zaken duidelijker is dan die van Artikel 6 EVRM, namelijk wan-
neer de EU-instellingen en -lidstaten EU-recht toepassen of implementeren dat 
betrekking heeft op internationale samenwerking in strafzaken, lijkt Artikel 47 
op dit moment niet meer bescherming te bieden dan Artikel 6 EVRM. Dit be-
treft ook het beginsel van ‘equality of arms’. Het Hof van Justitie van de EU 
(HvJEU) heeft dit beginsel nog niet toegepast in strafzaken, maar, zoals reeds 
besproken, bepaalt het Handvest dat Artikel 47 in samenhang met Artikel 6 
EVRM moet worden gelezen. Daarnaast heeft het HvJEU het beginsel wel 
toegepast in civiele en mededingingszaken, waarbij het de definitie uit de juris-
prudentie van het EHRM heeft gebruikt.

De jurisprudentie van het EHRM en van het HvJEU toont aan dat het be-
ginsel van ‘equality of arms’ tot nu toe alleen voor het nationale strafproces 
is ontwikkeld. Tegelijkertijd neemt de laatste jaren de hoeveelheid grensover-
schrijdende procedures in het strafrecht binnen de EU toe met als gevolg dat de 
autoriteiten van de EU-lidstaten vaker in elkaars strafproces betrokken worden. 
Hierdoor kan het noodzakelijk zijn om een transnationale betekenis te geven 
aan de rechten en beginselen van het recht op een eerlijk proces, zoals het be-
ginsel van ‘equality of arms’. Als voorbeeld hiervan wordt in Hoofdstuk 2 het 
ne bis in idem-beginsel besproken. 

Na de algemene vereisten van het beginsel van ‘equality of arms’ te hebben 
vastgesteld, is het doel van Hoofdstuk 3 om te analyseren in hoeverre de Eu-
ropese wetgeving de positie van de verdediging in de procedure van grens-
overschrijdende bewijsvergaring regelt en met name welke mogelijkheden het 
de verdediging biedt om bewijs in het buitenland te (laten) verzamelen. Het 
hoofdstuk geeft daarom, allereerst, een overzicht van de ontwikkeling van de 
wetgeving van grensoverschrijdende bewijsvergaring binnen de EU, van het 
traditionele systeem van de wederzijdse rechtshulp tot het vernieuwde systeem 
gebaseerd op het beginsel van wederzijdse erkenning. Omdat er specifiek aan-
dacht wordt besteed aan getuigenverhoren en doorzoekingen ter inbeslagname, 
analyseert dit hoofdstuk de volgende verdragen en wetgeving: het Europees 
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Verdrag van 20 april 1959 aangaande de wederzijdse rechtshulp in strafzaken, 
de Overeenkomst betreffende de wederzijdse rechtshulp in strafzaken tussen 
de lidstaten van de Europese Unie en de Richtlijn betreffende het Europees 
Onderzoeksbevel (EOB) van 2014. Daarnaast bespreekt Hoofdstuk 3 ook in 
hoeverre de positie van de verdediging in grensoverschrijdende bewijsverga-
ring door de EU Richtlijnen betreffende verdedigingsrechten wordt vastgelegd 
en of de EU-organen en -netwerken, opgericht om de justitiële samenwerking 
in strafzaken te faciliteren, ook de verdediging zouden kunnen ondersteunen 
bij het verzamelen van bewijs in het buitenland. Ten slotte, om een compleet 
beeld te kunnen geven van hoe de positie van de verdediging in het strafproces 
wordt gezien op EU-niveau, is in Hoofdstuk 3 ook een korte omschrijving van 
de oprichting van het Europees Openbaar Ministerie (EOM) en de positie van 
de verdediging in deze context opgenomen.

De analyse van de Europese verdragen en wetgeving maakt duidelijk dat 
zowel het traditionele systeem als het vernieuwde systeem van internationale 
samenwerking in strafzaken zich richt op samenwerking tussen autoriteiten. 
Er is weinig aandacht voor de belangen van de verdediging in de procedure 
van grensoverschrijdende bewijsvergaring of voor het creëren van procedu-
rele gelijkheid tussen de partijen in het strafproces in het algemeen. Alleen de 
Richtlijn betreffende het EOB erkent het belang van de verdediging om bewijs 
in het buitenland te kunnen verzamelen door te stellen dat de verdediging om 
de uitvaardiging van een EOB zou moeten kunnen verzoeken. Echter, zoals 
ook het geval is met de verdragen betreffende wederzijdse rechtshulp, hangt 
het nog steeds van de nationale wetgeving af in hoeverre de verdediging daad-
werkelijk deze mogelijkheid heeft en ook of de verdediging bij het onderzoek 
aanwezig mag zijn en een actieve rol mag spelen in de uitvoering ervan. Op dit 
moment wordt de positie van verdediging op dezelfde manier benaderd in het 
kader van de oprichting van het EOM. Het meest recente wetsvoorstel bepaalt 
dat een verdachte zich alleen op de rechten kan beroepen zoals die in de van 
toepassing zijnde nationale wetgeving zijn neergelegd. Gezien het feit dat de 
EU-lidstaten niet hetzelfde strafrechtssysteem hebben, betekent dit dat er een 
verschil is in de wijze waarop verdachten in verschillende lidstaten een zaak 
kunnen voorbereiden, ook al is dezelfde instantie, het EOM, verantwoordelijk 
voor de vervolging. Het huidige wetsvoorstel roept daarom veel vragen op met 
betrekking tot de bescherming van verdedigingsrechten.

Hoofdstuk 3 legt verder uit dat de positie van de verdediging in grens-
overschrijdende zaken een belangrijke verandering heeft ondergaan nadat het 
EHRM met haar uitspraak in Soering voor de verdediging de mogelijkheid 
heeft gecreëerd om voor de nationale rechter bezwaar te maken tegen een maat-
regel die in het kader van internationale samenwerking wordt uitgevoerd. Ver-
volgens is deze locus standi verder ontwikkeld door de EU-richtlijnen met mi-
nimumwaarborgen, die als doel hebben de nationale wetgeving met betrekking 
tot verdedigingsrechten te harmoniseren. Deze EU-richtlijnen betreffen echter 
niet de rechten van de verdediging die betrekking hebben op bewijsvergaring. 
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Daarnaast zijn deze EU-richtlijnen bekritiseerd, omdat zij zich niet specifiek 
richten op de problemen die kunnen ontstaan in het kader van internationale 
samenwerking in strafzaken met de bescherming van verdedigingsrechten; in 
plaats daarvan richten zij zich op het strafproces in het algemeen.

Ten slotte, de EU-organen en -netwerken, die zijn opgericht om de justitiële 
samenwerking te bevorderen, kunnen alleen autoriteiten ondersteunen in de 
opsporing en de vervolging van grensoverschrijdende criminaliteit. Er bestaat 
geen EU-organisatie die zich specifiek richt op het verlenen van bijstand aan de 
verdediging wanneer zij bewijs in het buitenland wil (laten) verzamelen; ook 
geven de  EU-verdragen geen juridische grondslag voor de oprichting van een 
dergelijke organisatie. Voor het inhuren van rechtsbijstand in andere EU-lid-
staten kan de verdediging gebruikmaken van netwerken zoals de European 
Criminal Bar Association.

De discussie in Hoofdstuk 3 toont aan hoe belangrijk de nationale wetgeving 
is voor grensoverschrijdende bewijsvergaring en met name voor de positie van 
de verdediging in deze procedure. Derhalve wordt in dit onderzoek door mid-
del van een rechtsvergelijkende studie ook gekeken naar hoe deze vorm van 
internationale samenwerking in strafzaken op nationaal niveau wordt geregeld. 
Het doel is, allereerst, om te begrijpen welke mogelijkheden de nationale wet-
geving aan de verdediging geeft om bewijs in het buitenland te (laten) verza-
melen. Daarnaast wordt er gekeken of de verdediging in deze procedure met 
bepaalde uitdagingen of problemen te maken kan krijgen en of de nationale 
rechtssystemen inspiratie kunnen bieden voor veranderingen op Europees ni-
veau.

Drie nationale rechtssystemen zijn geselecteerd op basis van het onder-
scheid tussen een inquisitoir en een accusatoir strafproces. Allereerst wordt het 
Nederlandse strafrechtssysteem besproken, als een voorbeeld van een hoofdza-
kelijk inquisitoir strafproces. Ten tweede, wordt het strafproces van Engeland 
en Wales geanalyseerd, dat voornamelijk accusatoir is. Ten derde, wordt het 
Italiaanse strafrechtssysteem bestudeerd als een voorbeeld van een overwegend 
accusatoir strafproces met enkele sterke inquisitoire elementen. Hoofdstukken 
4-6 bespreken deze nationale strafrechtssystemen door te analyseren hoe zij 
het beginsel van ‘equality of arms’ in zowel nationale als grensoverschrijdende 
strafzaken interpreteren en welke mogelijkheden zij aan de verdediging geven 
om bewijs in het buitenland te (laten) verzamelen.

Hoofdstuk 4 bespreekt hoe, in een grensoverschrijdende context, de ver-
dediging in het Nederlandse strafproces op een zowel ‘reactieve’ als ‘beperkt 
actieve’ wijze een zaak kan voordragen. De reden waarom zij niet voor een 
volledig actieve benadering kan kiezen is omdat de opsporingsautoriteiten de 
verantwoordelijkheid hebben om zowel ontlastend als belastend bewijs te ver-
zamelen ten behoeve van de waarheidsvinding. De verdediging mag daarom de 
rechter-commissaris verzoeken om een rechtshulpverzoek uit te vaardigen als 
het bewijs in het buitenland wil (laten) verzamelen. De verdediging zou ook 
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een informeel verzoek bij de officier van justitie kunnen indienen. De wet ver-
eist dat de verdediging in haar verzoek het belang van het onderzoek beargu-
menteert en daarnaast biedt het de verdediging de mogelijkheid om in beroep 
te gaan tegen een afwijzing van het verzoek door de rechter-commissaris. Ter 
voorbereiding van het verzoek voor rechtshulp, kan de verdediging onderzoek 
verrichten door, bijvoorbeeld, informatie te verzamelen of een deskundige in 
te huren. Dit kan van belang zijn om vast te stellen in hoeverre het gezochte 
bewijsmateriaal ontlastend is en ook ter onderbouwing van de argumentatie 
waarom het onderzoek belangrijk is voor de uitkomst van het strafproces.

Met betrekking tot de tenuitvoerlegging van het onderzoek, geeft de Neder-
landse wet de verdediging in principe de mogelijkheid om bij een getuigenver-
hoor aanwezig te zijn en ook om vragen te stellen dan wel de vragen voor de 
getuige aan de rechter-commissaris door te geven. Het middel van doorzoeking 
ter inbeslagname wordt in principe alleen uitgevoerd door de opsporingsauto-
riteiten. De wet biedt de verdediging niet de specifieke mogelijkheid om bij dit 
onderzoek aanwezig te zijn. In de praktijk is het dan ook niet gebruikelijk dat 
de verdediging om een dergelijk onderzoek vraagt.

Hoofdstuk 5 legt uit hoe in een grensoverschrijdende context de verdedi-
ging in het strafproces van Engeland en Wales op een zowel ‘reactieve’ als een 
‘actieve’ wijze een zaak kan voordragen. De verdediging mag in principe naar 
het buitenland afreizen om zelfstandig onderzoek te verrichten met als doel het 
kunnen voorleggen van ontlastend bewijsmateriaal. In het geval dat de verde-
diging hulp van de buitenlandse autoriteiten nodig heeft, dan mag zij, nadat 
de verdachte officieel in staat van beschuldiging is gesteld – de  ‘charge’ –, 
een rechter verzoeken om een rechtshulpverzoek uit te vaardigen. Dit is ook 
belangrijk als de verdediging niet voldoende financiële middelen heeft om zelf-
standig onderzoek te kunnen verrichten. Mocht de verdediging voor de ‘char-
ge’ een rechtshulpverzoek willen laten uitvaardigen, dan kan zij een verzoek 
indienen bij de Crown Prosecution Service (CPS). Echter, waar de rechter een 
neutrale partij in het strafproces is, is de Crown Prosecutor de tegenpartij van 
de verdediging. De verdediging moet daarom bijzonder voorzichtig zijn met 
het delen van informatie met de CPS, ook al is dit tot op een zekere hoogte 
noodzakelijk om te kunnen beargumenteren waarom het onderzoek relevant is 
voor het strafproces. Indien een autoriteit het verzoek van de verdediging af-
wijst, dan kan de verdediging bezwaar maken tijdens de zitting in eerste aanleg.

Als de verdediging om een getuigenverhoor heeft verzocht, dan zal de getui-
ge volgens het Engelse en Welshe strafproces via een kruisverhoor (‘cross-exa-
mination’) door de aanklager – vaak de Crown Prosecutor – en de verdediging 
worden ondervraagd. Het Engelse en Welshe recht geeft de verdediging niet 
specifiek de mogelijkheid om bij een doorzoeking aanwezig te zijn, of om daar-
in actief mee te doen. Het is dan ook zeer ongebruikelijk voor de verdediging 
om de autoriteiten om een dergelijke onderzoek te vragen, dan wel zelf deze 
maatregel uit te voeren.
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In Hoofdstuk 6 wordt uitgelegd hoe de verdediging in het Italiaanse straf-
proces in nationale strafzaken op zowel een ‘reactieve’ als een ‘actieve’ manier 
een zaak mag voordragen, maar dat in een grensoverschrijdende context de 
verdediging alleen voor een ‘reactieve’ of een ‘beperkte actieve’ benadering 
kan kiezen. Dit is het gevolg van een uitspraak van de Italiaanse Hoge Raad die 
bepaalt dat de verdediging alleen via de procedure van wederzijdse rechtshulp 
bewijs in het buitenland kan (laten) verzamelen. Om dit te kunnen doen, moet 
de verdediging de officier van justitie verzoeken om een rechtshulpverzoek uit 
te vaardigen. Alleen in het geval van een ‘incidente probatorio’ kan de verde-
diging een verzoek indienen bij de rechter van het voorbereidend onderzoek. 
Hoewel de officier van justitie wordt geacht een onpartijdige rechterlijke auto-
riteit te zijn, is hij of zij tegelijkertijd ook de tegenpartij van de verdediging in 
het voornamelijk accusatoire Italiaanse strafproces. De verdediging moet om 
die reden voorzichtig zijn met het delen van informatie. Als een autoriteit het 
verzoek van de verdediging niet accepteert, dan kan de verdediging hier tijdens 
de zitting in eerste aanleg bezwaar tegen maken.

Net zoals in het strafproces van Engeland en Wales, wordt een getuigenver-
hoor in Italië door middel van een ‘cross-examination’ uitgevoerd. Om deze 
reden heeft in ieder geval de raadsman de mogelijkheid om de getuige te onder-
vragen. Wat betreft doorzoeking ter inbeslagname, dit is vooral een maatregel 
die door de autoriteiten wordt uitgevoerd. Dit betekent echter niet dat het voor 
de verdediging niet mogelijk is om bij een doorzoeking aanwezig te zijn en 
tevens actief deel te nemen. In de praktijk is het echter niet gebruikelijk dat de 
verdediging een dergelijk onderzoek verzoekt.

Na de procedure van grensoverschrijdende bewijsvergaring binnen de EU te 
hebben bestudeerd, richt Hoofdstuk 7 zich op een andere vorm van internatio-
nale samenwerking, namelijk de samenwerking tussen landen en het Internati-
onaal Strafhof (ISH). De reden waarom ook dit systeem wordt besproken is dat 
het ISH geen eigen handhavingssysteem heeft. Ten gevolge hiervan is zowel 
de Aanklager als de verdediging voor een groot deel afhankelijk van de samen-
werking met landen om internationale misdrijven te onderzoeken en te vervol-
gen dan wel de verdediging voor te bereiden. Daarnaast is het strafproces van 
het ISH een combinatie van het inquisitoire en het accusatoire systeem; het kan 
daarom een inspiratie vormen voor de EU, dat in de verwezenlijking van een 
RVVR de verschillende nationale rechtstradities moet respecteren.

Hoofdstuk 7 volgt eenzelfde aanpak als de hoofdstukken over de nationale 
rechtssystemen: het doel is om uit te leggen hoe het beginsel van ‘equality of 
arms’ wordt gedefinieerd en toegepast in het strafproces van het ISH en welke 
mogelijkheden de verdediging heeft om bewijs te verzamelen, waarbij vooral 
wordt gekeken naar getuigenverhoren en doorzoekingen ter inbeslagname.

Het beginsel van ‘equality of arms’ is niet expliciet in het Statuut van Rome 
neergelegd. In plaats daarvan wordt de definitie van het beginsel in de jurispru-
dentie van het ISH gegeven, namelijk dat ‘elke partij een redelijke mogelijk-
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heid moet worden geboden om haar zaak, daaronder begrepen haar bewijsmid-
delen, onder zodanige omstandigheden voor te dragen dat zij ten opzichte van 
de tegenpartij niet wezenlijk wordt benadeeld’. 

Hoewel deze definitie op de jurisprudentie van het EHRM is gebaseerd, 
gaat het ISH duidelijk van een meer accusatoir strafproces uit dan het EHRM. 
Ten gevolge hiervan mag de verdediging in het strafproces van het ISH op 
zowel een ‘reactieve’ als een ‘actieve’ wijze een zaak voordragen. De ver-
dediging mag dus zelfstandig een onderzoek verrichten, zo lang zij niet van 
dwangmiddelen gebruikmaakt. In theorie is het echter niet noodzakelijk dat de 
verdediging ontlastend bewijsmateriaal verzamelt; de Aanklager, in haar rol 
als de vertegenwoordiger van de internationale samenleving, heeft namelijk 
de verantwoordelijkheid om zowel ontlastend als belastend bewijsmateriaal te 
verzamelen ten behoeve van de waarheidsvinding. 

Verder mag de verdediging de nationale autoriteiten rechtstreeks om mede-
werking vragen. Landen, ook die partij zijn bij het Statuut van Rome, zijn ech-
ter niet verplicht om deze medewerking te verlenen, aangezien de verdediging 
geen orgaan van het ISH vertegenwoordigt. Dit is een duidelijk verschil met de 
Aanklager, die het Parket van de Aanklager leidt. Als een land weigert een ver-
zoek van de verdediging uit te voeren, dan kan de verdediging de Preliminaire 
Kamer verzoeken om een rechtshulpverzoek aan de nationale autoriteiten uit 
te vaardigen. In de jurisprudentie van het ISH zijn strenge criteria neergelegd 
waaraan het verzoek van de verdediging moet voldoen om zogenaamde  ‘fishing 
expeditions’ te voorkomen. De verdediging kan in principe ook op informele 
basis de Aanklager verzoeken om een rechtshulpverzoek uit te vaardigen.

Net zoals in de nationale rechtssystemen met een hoofdzakelijk accusatoir 
strafproces, worden getuigen in het strafproces van het ISH middels ‘cross- 
examination’ gehoord, zodat beide partijen de getuige kunnen ondervragen. 
Daarnaast is het ook in het strafrechtssysteem van het ISH niet gebruikelijk 
dat de verdediging zelf locaties doorzoekt dan wel om een dergelijk onderzoek 
vraagt. Het komt voor dat de verdediging locaties bezichtigt, maar het uitvoe-
ren van een doorzoeking met als doel de inbeslagname van bewijsmateriaal is 
een middel dat eerder door het Parket van de Aanklager met de medewerking 
van de nationale autoriteiten wordt uitgevoerd. Het Statuut van Rome biedt 
desalniettemin de verdediging de mogelijkheid om een doorzoeking van een 
locatie te verzoeken en impliciet ook om bij dit onderzoek aanwezig te zijn.

Ten slotte wordt in Hoofdstuk 8 de onderzoeksvraag beantwoord. In het eer-
ste deel van het hoofdstuk worden de bevindingen van Hoofdstuk 2 met be-
trekking tot het beginsel van ‘equality of arms’ samengevat, waarna de drie 
nationale rechtssystemen op vier algemene punten met elkaar worden vergele-
ken. Allereerst wordt uiteengezet hoe de nationale rechtssystemen het beginsel 
van ‘equality of arms’ op verschillende wijzen uitleggen en toepassen. Daarna 
wordt besproken hoe de verdediging in deze nationale rechtssystemen zelf-
standig onderzoek kan verrichten. Vervolgens wordt geanalyseerd hoe in de 
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verschillende systemen de verdediging een autoriteit kan verzoeken om een 
rechtshulpverzoek uit te vaardigen, en ook in hoeverre de verdediging in deze 
systemen de mogelijkheid wordt geboden om tijdens een onderzoek aanwezig 
te zijn en een actieve rol te spelen. Hierbij wordt specifiek naar getuigenverho-
ren en doorzoeking ter inbeslagname gekeken.

Op basis van deze rechtsvergelijking en de bevindingen van Hoofdstuk 2 is 
de eerste conclusie van dit onderzoek dat met betrekking tot de procedure van 
grensoverschrijdende bewijsvergaring de drie onderzochte nationale rechtssys-
temen voldoen aan de vereisten van het beginsel van ‘equality of arms’, zoals 
het op dit moment in de EU wordt uitgelegd.

In het tweede deel van Hoofdstuk 8 wordt besproken hoe de rechtsverge-
lijking heeft aangetoond dat, ongeacht het feit dat de nationale rechtssystemen 
aan de vereisten van het beginsel van ‘equality of arms’ voldoen, de verdedi-
ging desalniettemin met uitdagingen of problemen te maken kan krijgen als zij 
bewijs in een andere EU-lidstaat wil verzamelen. Deze uitdagingen zijn vooral 
gerelateerd aan het feit dat de verdediging afhankelijk is van de autoriteiten bij 
het uitvaardigen van een rechtshulpverzoek. Dit kan problematisch zijn, omdat 
het dan, bijvoorbeeld, uiteindelijk de autoriteit is die beslist of het verzochte 
onderzoek inderdaad relevant is voor de uitkomst van de zaak.

Deze uitdagingen resulteren niet per se in een schending van het recht 
op een eerlijk proces neergelegd in Artikel 6 EVRM en in Artikel 47 van het 
Handvest, maar het is denkbaar dat in bepaalde situaties deze uitdagingen wel 
degelijk de voorbereiding van een effectieve verdediging onmogelijk maken. 
Ook al is het mogelijk dat deze uitdagingen ook in andere systemen van inter-
nationale samenwerking in strafzaken voorkomen en zijn zij dus niet per se een 
typisch EU-probleem, zij behoeven wel een Europese oplossing.

De reden hiervoor is de verwezenlijking van de RVVR. In dit kader ontwik-
kelt de EU op dit moment een nieuw systeem voor internationale samenwer-
king in strafzaken dat niet langer een diplomatieke procedure is maar een meer 
permanente transnationale procedure die, als een verlengde van het nationale 
strafproces, vaker en in verschillende vormen plaatsvindt. Deze ontwikkeling 
raakt niet alleen de positie van de autoriteiten in het strafproces; het heeft ook 
gevolgen voor de manier waarop verdachten en advocaten de verdediging kun-
nen voorbereiden. De uitdagingen, zoals besproken in de rechtsvergelijking, 
tonen aan dat het recht op een eerlijk proces soms niet voldoende wordt be-
schermd in het huidige systeem van internationale samenwerking in de EU. 
Het systeem moet daarom veranderd worden, mede vanwege het belang van de 
bescherming van fundamentele rechten voor het wederzijds vertrouwen van de 
EU-lidstaten in elkaars strafrechtssystemen.

In het laatste deel van Hoofdstuk 8 worden twee aanpassingen voorgesteld. 
Dit voorstel houdt rekening met de beperkingen die in de EU-verdragen zijn 
neergelegd, namelijk dat internationale samenwerking in strafzaken alleen kan 
plaatsvinden tussen de autoriteiten van de EU-lidstaten en dat de EU de ver-
schillende nationale rechtstradities moet respecteren. Daarnaast worden het 
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strafproces van het ISH en de rechtsvergelijking van de nationale rechtssyste-
men meegenomen als inspiratiebron voor mogelijke veranderingen.

Het eerste voorstel betreft een nieuwe en duidelijkere definitie van het be-
ginsel van ‘equality of arms’, dat op dit moment nog vrij breed geformuleerd 
is en geen duidelijke handvaten biedt voor de rol van de verdediging in het 
kader van bewijsvergaring. De verschillende rechtstradities van de EU-lidsta-
ten moeten worden gerespecteerd, maar de rechtsvergelijking heeft aangetoond 
dat het beginsel op zijn minst zo kan worden uitgelegd dat de verdediging de 
mogelijkheid moet krijgen om een autoriteit te verzoeken om een rechtshulp-
verzoek uit te vaardigen. Uiteraard blijft voor de EU-lidstaten de mogelijkheid 
bestaan om zelfstandig te beslissen dat de verdediging ook zelf onderzoek moet 
kunnen verrichten met het doel om tijdens de zitting haar eigen bewijs voor te 
dragen. Verder moet geheel worden voorkomen dat de verdediging met twee 
verschillende toepassingen van het beginsel van ‘equality of arms’ wordt ge-
confronteerd, zoals nu in het Italiaanse strafproces het geval is.

Ten tweede wordt voorgesteld om een EU-richtlijn aan te nemen waarin 
de rechten van de verdediging in het kader van bewijsvergaring op EU-niveau 
worden verduidelijkt en vastgelegd; onder andere door te bepalen hoe de verde-
diging een autoriteit kan verzoeken om een rechtshulpverzoek uit te vaardigen 
en ook of de verdediging – of tenminste de raadsman – tijdens de uitvoering 
van een onderzoek aanwezig kan zijn en hoe deze een actieve rol kan spelen. 
Het zou minimumnormen moeten neerleggen, zoals dat de verdediging tijdens 
het voorbereidend onderzoek een verzoek bij een rechter, de meest neutrale 
partij in het strafproces, kan indienen en dat het mogelijk moet zijn om nog 
tijdens het voorbereidend onderzoek bezwaar in te dienen tegen de afwijzing 
van dit verzoek.
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Equality of arms within the EU?

In order to develop an Area of Freedom, Security and Justice, the European

Union is adopting measures to enhance international cooperation in criminal

matters among the police and judicial authorities of its Member States. The

adopted instruments concerning evidentiary matters, such as the gathering of

evidence in another EU Member State, seem to serve the main purpose of

assisting the authorities in investigating and prosecuting (cross-border) crime.

This raises the question to what extent the defence is also given the possibility

to gather information and materials in another EU Member State with the aim

of preparing and presenting its case at trial and, in particular, whether the

current (EU) legal framework on cross-border evidence gathering meets the

requirements of the principle of equality of arms.

This book addresses these questions by, first of all, discussing the application

of the principle of equality of arms, as enshrined in both Article 6 ECHR and

Article 47 CFR, in cross-border criminal cases. Secondly, it provides an

overview of the European treaties and legislation on cross-border evidence

gathering to explain to what extent they give opportunities to the defence to

request the assistance of foreign authorities in obtaining specific information

and materials in another EU Member State, and also to participate in the

execution of these requests.

In addition, in order to understand how the European treaties and legislation

on cross-border evidence gathering are applied by the EU Member States,

this book includes a comparative study of three national jurisdictions: the

Netherlands, England and Wales, and Italy. Furthermore, it analyses the

criminal justice system of the International Criminal Court, as a potential

source of inspiration for new EU legislation to strengthen the ability of the

defence to obtain evidence in another EU Member State.

This book is part of the so-called Pompe series, which contains publications

by staff members of the Willem Pompe Institute for Criminal Law and

Criminology in Utrecht, and by authors closely aligned to the school of

thought for which the Institute is known. One of its main characteristics has

always been the combination of legal and social-scientific approaches to

problems of criminal law. The central theme of the Institute’s research

programme is the protection and enforcement of fundamental rights in a

changing world. Within that programme, research focuses on the position of

vulnerable groups in relation to the state and on the significance of individual

human rights in an international context.
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