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BEATING THE STATE AT ITS OWN GAME

An Inquiry into the Intricacies of Sovereignty and
the Separation of Powers

Bas de Gaay Fortman

1. WHOSE SOVEREIGNTY ANYWAY?

In the context of international relations sovereignty is no more or less than the
legal identity of a State based on exclusive jurisdiction within the limits of its
national territory combined with the right to autonomously interpret its own
national interests and discretionary authority to act accordingly. Like other legal
principles governing jurisdiction, it is not absolute, as Cees Flinterman has
convincingly argued in his inaugural address on sovereignty and human rights.1

Indeed, universality and human dignity – the two grand principles behind
human rights – constrain the meaning of state sovereignty in actual practice.2

Naturally, to realise protection of individuals and collectivities against their own
State requires a good deal of judicial activism.

While Flinterman’s academic and intergovernmental efforts are consistently
directed towards supranational interference with national sovereignty – from the
part of international and regional courts of law as well as by UN treaty bodies –
this contribution to the endeavour to honour him as a highly committed human
rights professional, takes a different perspective. Markedly, our focus is on the
sovereignty problematic within the national State.

The State is a historical reality that cannot be understood ‘apart from its
realisation in the development of human society’.3 Its core feature is to present
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itself as ‘an institution of the public interest, in which political authority is
considered a public office, not a private property’.4 The link with public justice
points to duty rather than mere discretionary power. A real step forward in this
connection is the current emphasis on the other side of the sovereignty coin: the
responsibility to protect.5 In other words, sovereignty, in the sense of the execu-
tion of national authority, implies responsibility rather than just discretion.
Incidentally, that notion is far from new as illustrated in the notion of Carence
de Souveraineté.6

Originally, sovereignty as a combined right and duty to execute public-
political authority, lies with the Sovereign, i.e. the executive. The role of the
legislature was to act as a mere consultative assembly for monarchs.7 Yet it is
precisely this branch of public office in which the notion of limits to the powers
of the State originates. As bearers of the responsibility to protect, legislatures are,
however, restrained by their composition as arenas for talking rather than
decision-making bodies.8 This is clearly different in regard to the third branch
of state power: the judiciary. In order to protect citizens against any abuse of
power that violates their basic rights, members of this institution have to be
appointed in an independent position, which they have to preserve in judicial
decision-making from day to day. Indeed, the importance of an independent,
impartial, competent, legitimate and effective judiciary cannot be overesti-
mated.9

Actually, sovereignty as ‘responsibility to protect’ confronts us with the
complex relationships between the three branches of state power: the legislature,
the executive and the judiciary. In each of these, people charged with the execu-
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tion of state authority – the ‘government’ – are not free to use their powers in a
fully discretionary manner but rather bound to principles, rules and values
incorporated in laws. Foremost among these is the constitution, which creates
a ‘regime’ governing the realisation of public order and justice. From a human
rights perspective the relevant notions in this regard are democracy and the rule
of law. In the narrow sense of the legality principle the rule of law implies that
everyone, including the State itself and its functionaries, is subject to the law in
the sense of clear and unambiguous rules and standards that generally have no
retroactive effect. It is rather questionable whether that would be possible
without a democracy in the sense of functioning mechanisms for the sub-
stitutability of individuals in power, a judiciary that is both impartial and
independent and general arrangements for consultation and participation of
those affected by public-political decision-making. While Singapore, Hong Kong,
Oman, Kuwait, Bahrain and the United Arab Emirates are often mentioned as
undemocratic instances of an effectively functioning rule of law,10 in actual
judicial practice protection of basic freedoms in these countries appears to be
rather constrained. The acid test of democracy, as Justice Geoffrey Robertson
once put it, ‘is a justice system where there is at least a chance, a possibility of
beating the State at its own game.’11 A key concern, in other words, lies in the
relations between the three distinct branches of state power. In this connection
international standards and mechanisms on national discretion cannot be missed.

A perception meant to throw light on the juxtaposition of international
standards and national authority, is the so-called ‘margin of appreciation’, which
the European Court of Human Rights uses in order to delimit the discretionary
power of national authorities in interpreting the requirements of the European
Convention of Human Rights.12 The two principles underlying this interpretative
jurisprudential principle are subsidiarity and the protection of democracy.
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Subsidiarity acknowledges the primacy of the national State in the realisation of
the convention. This allows for certain local particularities in so far as the na-
tional authorities appreciate these as necessary in view of local needs and
circumstances. The protection of democracy allows for a certain degree of
diversity in the actual implementation of the Convention in so far as that results
from distinct national democratic decision making processes.

Notably, democracy’s way of incorporating human rights standards in the
execution of public office is not just majority rule. Even when confined to
merely the representative aspects of decision-making through democratic
government, there are, in fact, three ground rules:

– majority decides;
– the minority accepts that; and
– the majority respects and protects minorities.

As to the operation of the first principle, everyone knows that when it comes to
highly contested issues, just counting heads without any preliminary process of
consultation and persuasion is not conducive to peaceful government.
Representative government, in other words, has to be participatory, too. The
second principle amounts to the rule of non-violence in the manifestation of
opposition, protest and resistance. The third principle has been strikingly
worded in the European Court of Human Rights’ Grand Chamber judgement in
the case of Sørensen & Rasmussen v. Denmark: ‘… democracy does not simply
mean that the views of a majority must always prevail: a balance must be
achieved which ensures the fair and proper treatment of minorities and avoids
any abuse of dominant position.’13 Yet, this is perhaps the most problematic
aspect of democracy in our world today as minorities still tend to be rather
unprotected,14 precisely at a time when nations emerge in increasingly heteroge-
neous appearances.

As already set out above, peaceful settlement of dispute arising from conflict-
ing interests requires a functioning rule of law too, based on an accessible and
independent judiciary within the context of limited government respecting and
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protecting rights. This is the democratic requirement of accountable govern-
ment: government for the people.

We shall now embark upon a comparative exploration of the dynamics of
sovereignty and human rights in the context of struggles for internal jurisdiction
between the three branches of state power. Each of the three cases to be re-
viewed here is illustrative and indicative in respect of the internal intricacies of
human rights and the separation of powers. The first one, drawn from the
jurisdiction of the United States, illustrates the role of politics with regard to
changing positions of the judiciary and the legislature in efforts to uphold human
rights against assertions of executive prerogative. The second case, taken from
Dutch jurisprudence, refers to the importance of a judiciary prerogative in the
interpretation of international human rights standards. Finally, a Zambian case
will be discussed that illustrates the growing significance of the judiciary in
guaranteeing subjective rights in administrative decision-making in relatively
new jurisdictions. What all three cases have in common is that they refer to
matters of national security, viz. the most sensitive area of asserted executive
prerogative.

2. CLASHING STATE POWERS IN THE USA

With the public declaration of a ‘war on terror’, following the 9/11 attacks on
the two towers of the World Trade Center in New York (2001), the Bush
administration clearly aimed at a full executive prerogative as against a possible
role for the judiciary in issues of war and peace. In the Hamdi case of 2004 in
which it had been held that US citizens detained as ‘enemy combatants’ had no
right to a hearing, the Supreme Court insisted, however, that:

whatever power the United States Constitution envisions for the Executive in its
exchanges with other nations or with enemy organizations in times of conflict,
it most assuredly envisions a role for all three branches when individual liberties
are at stake. 15[emphasis added]

In the Hamdan case16 the judiciary continued to play its part in this respect. Here
the issue was to halt a further reduction of the realm of legal protection. The
essential query concerned the extent and scope of the executive waging a ‘war
on terror’ unconstrained by ‘a strategy of the weak using international fora,



Bas de Gaay Fortman 

17 From the Pentagon’s 2005 National Defense Strategy, as quoted by DAVID COLE, ‘Why the
Court Said No’, New York Review of Books, 10 August 2006, p. 43.

18 For such facts and other crucial information and reflection around the Hamdan case see DAVID

COLE, ‘Why the Court Said No’, New York Review of Books, 10 August 2006, pp. 41-43.

46 Intersentia

judicial processes and terror’, as the Pentagon had put it.17 The nature of the US
separation of powers doctrine came into question, with the Court having to
decide whether the President exceeded his authority in the manner in which
detainees at Guantánamo Bay are being denied certain due process rights guaran-
teed under the Constitution. (The Constitution allows for broad wartime powers
for the executive branch, but the President will more easily claim moral legiti-
macy with the express support of the legislature.)

Notably, Salim Hamdan was one out of only fourteen Guantánamo detainees
who had been selected for trial; the others – numbering over four hundred – had
never been charged at all.18 Hamdan himself had been imprisoned at Guantána-
mo Bay for already more than four years, and so he had already filed his appeals
based on writs for mandamus and habeas corpus injunctions, prior to the enact-
ment of the Detainee Treatment Act of 2005 (DTA), which effectively strips all
US Courts of their jurisdiction to hear requests from detainees for such injunc-
tions. Consequently, his case could still become the judicial test of such legisla-
tion. The question was whether the only offence that he had been charged with
(conspiracy to commit war crimes, to be tried by a special military commission),
was to be regarded as enough to deprive him of due process rights such as the
ability to have legal council and access to evidence against him.

At issue, then, was whether the DTA, which, the Court’s majority conceded,
does eliminate jurisdiction for future claims, strips jurisdiction for writs already
pending, too. If Justice Scalia had prevailed on this issue, the Court would have
had to announce that it did not have standing to hear the case (stare decisis).
However, the majority found that the ambiguous language of the DTA allowed
them to maintain the power of judicial review for pending detainee cases, thus
giving them the authority to disapprove of the Executive’s methods for dealing
with detainee litigation:

The Government’s more general suggestion that Congress can have had no good
reason for preserving habeas jurisdiction over cases that had been brought by
detainees prior to enactment of the DTA not only is belied by the legislative
history, …, but is otherwise without merit. There is nothing absurd about a
scheme under which pending habeas actions – particularly those, like this one,
that challenge the very legitimacy of the tribunals whose judgments Congress
would like to have reviewed – are preserved, and more routine challenges to final
decisions rendered by those tribunals are carefully channelled to a particular
court and through a particular lens of review. (p. 27)
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It is such reasoning that renders Hamdan a shining example of an active judi-
ciary, using all jurisprudential tools at its disposal in an attempt to clarify the
importance of rights and procedures in maintaining legal protection of individu-
als against the State. Writing the majority opinion Justice Stevens finally rules,
after consulting with international law, that the arguments presented by the
executive are untenable and hence Hamdan should not be before the military
commissions as created by the Bush Administration. Furthermore, it is con-
cluded that the commissions themselves are invalid as they violate the US
military Code of Justice as well as the Geneva Convention:

We have assumed, as we must, that the allegations made in the Government’s
charge against Hamdan are true. We have assumed, moreover, the truth of the
message implicit in that charge – viz. that Hamdan is a dangerous individual
whose beliefs, if acted upon, would cause great harm and even death to innocent
civilians, and who would act upon those beliefs if given the opportunity. It bears
emphasising that Hamdan does not challenge, and we do not today address, the
Government’s power to detain him for the duration of active hostilities in order
to prevent such harm. But in undertaking to try Hamdan and subject him to
criminal punishment, the Executive is bound to comply with the Rule of Law that
prevails in this jurisdiction. (p. 80)

Behind the phrasing put in italics [by me, F] one senses an immense reluctance
on the part of the United States Supreme Court to abandon norms for legal
protection that have become an established result of a legal civilisational process,
and hence its unwillingness to go with the executive on us-them distinctions
such as earlier implied in the phrase ‘enemy combatants’. Summing up Hamdan
Cole concludes:

The fact that the Court decided the case at all in the face of Congress’s efforts to
strip the Court of jurisdiction is remarkable in itself. That it then broke away
from its history of judicial deference to security claims in wartime to rule against
the President, not even pausing at the argument that the decisions of the com-
mander in chief are ‘binding on the courts’, suggests just how troubled the Court’s
majority was by the President’s assertion of unilateral executive power. That the
Court relied so centrally on international law in its reasoning, however, is what
makes the decision truly momentous.19

Since Hamdi and Hamdan major changes have taken place in both the legislative
and the judiciary branches of state power. While in the Supreme Court new
appointments by President George W. Bush shifted the balance away from any
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possible tendency towards judicial activism, Congress, on the other hand, is now
governed by Democrat majorities in both Senate and the House of Representa-
tives. In this changed political environment it was the legislature that now
started to manifest an ‘activist’ attitude towards the defense of individual liber-
ties once again. This was directly connected to the apparent resilience of the
Supreme Court when faced with ‘State Secrets Privilege’. The latter is a common
law doctrine that allows ostensibly sensitive information to be excluded from
courtroom proceedings in the interest of national security. The privilege origi-
nated in England but was later exported to the United States, where it probably
‘has its initial roots in Aaron Burr’s trial for treason’ (1807), a case in which the
government opposed the disclosure of a letter to President Thomas Jefferson
from one of his top generals on the grounds that the correspondence might
reflect state secrets that, if revealed, could jeopardise national security.20 The
court accepted the Government’s argument, declaring ‘if the letter did contain
information which would be imprudent to disclose, and the Executive did not
wish the information to be disclosed, the information could be suppressed.’21

Whereas the American government called upon the State Secrets Privilege
in only four cases between 1953 and 1976, the Bush administration has invoked
it in 23 cases since September 11, 2001.22 Significantly, in the case of Khalid El-
Masri, an illegally abducted and detained citizen of German nationality,23 against
the US Government, a federal district court judge dismissed all charges on the
grounds that a trial would ‘present a grave risk of injury to national security.’
The American Civil Liberties Union (ACLU), which represented El-Masri in the
case, appealed the decision on his behalf but an appeals court upheld the prior
ruling. The ACLU then appealed to the Supreme Court, which declined to take
up the case. Remarkably, it did so without comment.24

The cases involving El-Masri and others in which a claim of privilege has
been recently invoked, have led to increased criticism of this controversial
doctrine – not by the judicial branch, which has generally accepted State Secret
claims – but by commentators and Members of Congress. In January 2008,
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Democrat Senators Edward Kennedy and Patrick Leahy together with their
Republican colleague Arlen Specter co-sponsored the ‘State Secrets Protection
Act,’ seeking to regulate the privilege in civil cases for the first time through
legislative means. The Act defines a ‘state secret’ as ‘any information that, if
disclosed publicly, would be reasonably likely to cause significant harm to the
national defense or foreign relations of the United States’25 (emphasis added).
Excluded from this definition is information that would cause less than signifi-
cant harm (though determinations in this regard would remain at least partially
subjective), and information that is already in the public domain (such as infor-
mation concerning El-Masri’s detention and torture, which two courts asserted
would undermine America’s national security). It also requires the Attorney
General to regularly inform lawmakers about the privilege’s invocation. Con-
gress’ adoption of the Act will therefore provide much needed clarity to and
oversight of this doctrine and it will also confer additional rights on litigants
seeking restitution in civil cases.

A recent decision from the Supreme Court, however, demonstrated that it
still retains an active stance when it comes to the protection of individual
liberties explicitly guaranteed by the Constitution. In Boumediene v. Bush, a 5-4
decision from June 12, 2008, the majority of the Court held that Guantánamo
Bay detainees are entitled to the Constitutional privilege of habeas corpus and
can challenge their detention in a federal court. Writing the Court's opinion,
Justice Kennedy then confirms habeas corpus as a ‘right of first importance’,
putting the issue in unequivocal terms:

Our opinion does not undermine the Executive’s powers as Commander in Chief.
On the contrary, the exercise of those powers is vindicated, not eroded, when
confirmed by the Judicial Branch. Within the Constitution’s separation-of-powers
structure, few exercises of judicial power are as legitimate or as necessary as the
responsibility to hear challenges to the authority of the Executive to imprison a
person. Some of these petitioners have been in custody for six years with no
definitive judicial determination as to the legality of their detention. Their access
to the writ is a necessity to determine the lawfulness of their status, even if, in the
end, they do not obtain the relief they seek . . .

The political branches, consistent with their independent obligations to
interpret and uphold the Constitution, can engage in a genuine debate about how
best to preserve constitutional values while protecting the Nation from terrorism.
Cf. Hamdan, 548 U.S., at 636 (Breyer, J., concurring) (‘[J]udicial insistence upon
that consultation does not weaken our Nation's ability to deal with danger. To the
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contrary, that insistence strengthens the Nation's ability to determine-through
democratic means-how best to do so’).

It bears repeating that our opinion does not address the content of the law
that governs petitioners’ detention. That is a matter yet to be determined. We
hold that petitioners may invoke the fundamental procedural protections of
habeas corpus. The laws and Constitution are designed to survive, and remain in
force, in extraordinary times. Liberty and security can be reconciled; and in our
system they are reconciled within the framework of the law. The Framers
decided that habeas corpus, a right of first importance, must be a part of that
framework, a part of that law.26

Thus, while the United States Executive has not shown much trustworthiness in
the defence of fundamental rights, it is the two other branches of government
that have taken up the protection of human dignity in shifting balances of
power.

3. CONSTRAINING LEGISLATIVE PREROGATIVE IN THE 
NETHERLANDS

Highly topical in a national jurisdictional context is the role of the courts in
respect of legislation that contradicts already established international and
national human rights standards. In a common law context this is usually
referred to as the principle of parliamentary supremacy. It is a controversial
issue, particularly with regard to European Convention rights entrenched in the
Human Rights Act that was adopted in the United Kingdom in 1998.27 In the
Netherlands the power of the judiciary to overturn legislation contradicting
international treaty obligations is a constitutional prerogative. But what if new
law took the form of a ratified treaty rather than just an Act of Parliament?

Illustrative, indeed, in the clash between state powers on national jurisdiction
in cases involving international legal protection, is the Dutch Cruise missiles
case.28 In this lawsuit an effective appeal was made to preserve international legal
sources for judicial protection of Dutch citizens even after parliament had
already ratified a new treaty allegedly contrary to international human rights
law. In fact the case was decided in the highest national instance, only after the
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matter had already been settled as to substance.29 Yet, from a legal point of view
the issue remained crucial: are the Dutch courts free to adjudicate possible
incompatibilities between new treaties – in this case a bilateral treaty between
the Netherlands and the United States of America to place American cruise
missiles on Dutch territory – and already established norms under international
treaties previously ratified? The Court of Appeal interpreted Article 94 of the
Dutch Constitution, which declares statutory regulations inapplicable if these are
in conflict with ‘provisions of treaties that are binding on all persons…’ in
conjunction with Article 120, which prohibits judicial review of the constitu-
tionality of Acts of Parliament and ratified treaties. Given that it was therefore
Parliament (the States-General) that had the final say as to the constitutionality
of both statutory law and treaties, the question of whether or not a treaty had to
be considered incompatible with previous treaty obligations should also be seen
as a matter for the exclusive jurisdiction of Parliament.

Consistent as this analogical argumentation by the Court of Appeal might
have looked like, the Supreme Court disagreed, arguing that because the judi-
ciary is constitutionally obliged to consider ratified treaties as the primary source
of law, it also has to assess whether Acts of Parliament meet the test of estab-
lished treaty law. Would that judicial protection not apply if the executive had
opted for a formal treaty to be submitted to the legislature for ratification? The
legal consequence of such an interpretation would be that due to the simple fact
that a State action is subsumed under a treaty rather than an Act of Parliament,
citizens might be deprived of rights entrenched in international legal norms.
This would be unacceptable. As to the practical effects of this consideration,
however, the Supreme Court emphasised that it did not necessarily imply that
already established international law would automatically prevail; in case of
conflicting treaty norms the relevant court would have to come to a reasoned
decision. Given its conviction that in the case under review a conflicting norm
of international law was not considered to be at issue, the Supreme Court further
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considered that deliberations on how such incompatibilities would have to be
resolved, could now be skipped.

Nevertheless, this decision has to be acknowledged as being of enormous
jurisdictional significance. If, for example, the Supreme Court had felt that the
lex posterior30 rule simply applied, this would have implied that established
norms of international law, including those containing human rights guarantees,
could at all times be overruled by new bilateral treaty rules. Subsequent to the
ruling in Cruise Missiles, however, whenever doubts arise as to the compatibility
of a new treaty with already existing treaty law, Parliament has to consider a
likely judicial review. Doubtless, the human rights drive towards the inalien-
ability of fundamental protection for everyone played a significant part in this
bold judgement.

4. JUDICIAL REVIEW IN ZAMBIA

If there is one set of cases in which judiciary power to uphold human rights
norms as against the executive is at stake, it is judicial review of administrative
decisions. A remarkable case in this respect is Roy Clarke in the Republic of
Zambia. It touches upon specific human rights such as press freedom and protec-
tion of the family, executive discretion in matters of national security, and above
all the power of the judiciary to rectify executive orders taken to preserve peace
and good order in the country.

In January 2004, Roy Clarke, a British citizen living in permanent residence
in Zambia for already more than thirty years, was served a deportation order by
the home affairs minister after he had written a column in The Post in which he
had depicted the Zambian leadership as animals in a game park. In an obvious
parallel to George Orwell’s animal farm the one in charge appeared as an ele-
phant with a name referring to foolishness. In this character president Levy
Mwanawasa, who had just visited a game park, was clearly identifiable. Listening
to their leader’s Christmas message familiar ministers emerged as long-fingered
baboons, a red-lipped snake (in charge of legal reform), a knock-kneed giraffe (in
charge of agriculture) and a hungry crocodile (in charge of child welfare).
According to minister Shikapwasha the column could not be seen as a mere joke;
in contrast it represented an insult to the president and the whole nation. Based
on his discretionary powers under the Immigration and Deportation Act he
issued Clarke, whose children and grandchildren were all living in the country
as Zambian nationals, with a 24 hours deportation notice. With his client in
hiding a lawyer secured an immediate stay against the order, pending an appeal.
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Although minister Shikapwasha maintained the Government’s verdict that
Clarke no longer enjoyed resident status as that had just been revoked, the
Lusaka High Court upheld that status. Three months later High Court Judge
Phillip Musonda revoked the deportation order on the grounds that it had been
illegal and unreasonable. The latter is particularly noteworthy as the jurispru-
dential consideration on which it is based refers to ‘a decision which is so
outrageous in its defiance of logic or accepted moral standards that no sensible
person who had applied his mind to the question to be decided could have
arrived at it.’31

The point here is that what in the common law is usually referred to as
Wednesbury unreasonableness32 rests on the assumption that it is up to the
subordinate body to which Parliament has delegated certain discretionary
powers to exercise that authority and not to the courts. Yet, what the judiciary
should control is whether that other body has faithfully observed the parameters
of the powers delegated to it. It is in this context that unreasonableness becomes
a ground for review, as further specified in Lord Diplock’s formula quoted above.
In respect of minister Shikapwasha’s decision to deport Roy Clarke, the question
was whether any public officer in his right mind could consider a column
intended to be satirical as a threat to the country’s peace and good order. Note-
worthy in this connection is an earlier observation by Chief Justice Matthew
Ngulube in which he referred to the argument that illiterate people can easily
misinterpret a cartoon as they cannot read the captions:

… Illiteracy as we all know is a misfortune and not a privilege, and the standard
to be applied in a case arising out of the written word is that of a reasonable
reader, that is a literate reasonable person who can read the captions and relate
pictures to their context. Any meanings assigned by an out-of-context illiterate
imagination would not qualify as the reasonable understanding of the judicially
acceptable reasonable average person who ordinarily reads newspapers.33

Almost four years after Judge Musonda’s ruling the Supreme Court in the final
instance judged that unreasonableness did not apply as Zambia’s cultural values
and norms were based on respect for leaders, which did not allow for the kind
of satire employed by Mr. Clarke. The minister’s decision was not upheld,
however, as in the light of Clarke’s family circumstances and the threat he
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represented to peace and good order in Zambia, it had to be regarded as a
disproportional measure.34

Thus, notwithstanding the judicial self-restraint that common law requires
in deference to the sovereignty of parliament that had entrusted the executive
authority with its specific decision-making power, judicial review does imply
some real remedies to challenge executive discretion. Roy Clarke shows how in
a young nation-state like Zambia a balance of state powers is coming about that
is emerging into a local dynamics of the rule of law.

5. THE ‘INTERNAL’ INTRICACIES OF STATE SOVEREIGNTY

For the execution of national sovereignty States maintain a primary respon-
sibility, Cees Flinterman concluded in his inaugural address eight years ago.35

Indeed, our review of cases emerging from the separation in three branches of
state power illustrated the need for an open eye to the often complicated inter-
face of national sovereignty and international standards for the realisation of
human rights.

In the jurisdiction of the United States of America we looked at shifting roles
between the judiciary and the legislature in the defence of individual liberties,
when faced with assertions of executive prerogative in respect of national
security. Since 9/11 this struggle has concentrated particularly on due process
rights. While the basis for these internal dynamics of sovereignty lies in the
actual impact of the rule of law, the relative significance of the distinct branches
of state power appears to be closely linked to the operation of democracy as a set
of arrangements for representative, accountable and participatory government.

If, in their exercise of sovereignty, the executive and the legislature together
overrule erga omnes obligations rooted in international human rights law, the
national State remains subject to international judicial review. Whereas this is
commonly accepted today, enforcement of judgements pronounced in such cases
continues to be generally weak. Indeed, even where international enforcement
is strong, as in Europe’s regional mechanism, ‘margin of appreciation’ practices
still limit possibilities to effectuate human rights protection by supranational
means. Hence, a national dynamics of the rule of law linked to democratic
checks and balances remains of utmost importance. It is in that setting that we
examined the remedial role of the national judiciary in the Netherlands. In a
judgement in respect of a national security issue the Dutch Supreme Court
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upheld judiciary prerogative as against ‘parliamentary supremacy’ in cases in
which protection of citizens’ rights by international human rights law had
already been incorporated in ratified treaties. Consequently, the Dutch parlia-
ment knows that its observance of international human rights standards always
remains subject to national judicial review; regardless the legal shape such
decisions may take.

Finally, we looked at a national security case in Zambia. Here too, the State
was beaten at its own game. The executive’s responsibility for the maintenance
of ‘peace and good order’, as had been delegated to it by Act of Parliament, was
effectively challenged by an individual citizen affected by a ministerial decision.
Principles such as legality, reasonableness and proportionality appear to play
their part as standards limiting executive discretion based on state sovereignty.
Although the country entered into a process of nation-building just less than half
a century ago, an internal dynamics of the rule of law already emerges.

In effect, human rights implementation always implies a power struggle that
requires strategies combining international downstream efforts tuned to rele-
vance of universal standards and mechanisms in national settings with upstream
action focusing on mobilisation of local agents of change.36 Such strategies have
to start from concrete ‘power and change’ analyses in which national and
international constraints and resources are clearly identified. Our review of
diverse local dynamics of the separation of powers has pointed to a distinct need
for more attention to the internal aspects of state sovereignty.



  


