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1	   Introduction	  
 
It is safe to assume that one of the main functions of any criminal procedure system in 
a modern, democratic society is to find the truth. The idea that one should make a 
serious effort to convict the guilty and acquit the innocent is shared between many 
cultures and states, and it has a long history. The famous maxim that it is better to 
acquit one guilty person, or ten persons, or hundred, or thousand, or whatever the 
number should be,1 than to convict one who is innocent, is found in the works of such 
diverse authors as the 12th century Sephardic theologian Moses Maimonides,2 the 15th 
century English chief justice and scholar Fortescue,3 US Founding Father Benjamin 
Franklin,4 the 18th century British legal scholar Blackstone,5 and French 
enlightenment philosopher Voltaire.6 Even if absolute certainty is an impossible aim, 
any system of criminal procedure will at least try to find a version of the truth that is 
sufficiently accurate to make an acquittal or a conviction socially acceptable. 
 Getting the facts right might be an almost universal goal, but the way this is 
achieved differs strikingly between countries. For instance, some systems allow the 
facts to be decided by lay juries, whereas others reserve fact finding to professional 
judges. Differences such as these may be explained by reference to legal culture: 
ideas, values and attitudes about what is the most accurate method of ascertaining the 
facts (epistemology), but also about what is a fair way of finding the truth: what 
guarantees should be in place, what procedures should be followed, and what limits 
should be observed. The concept of legal culture can explain why things that are 
considered the bulwark of fairness in one country may be regarded with suspicion and 
abhorrence elsewhere. For example, people on the continent tend to have little respect 
for a common law system in which (as they see it) the defendant should protest his 
innocence and produce his own exculpating evidence, and can make deals with the 
prosecution about the facts. Those with a common law background, in turn, have little 
confidence in continental proceedings and loathe active judicial involvement in the 
fact-finding process: an English judge once argued that ‘[w]e have rejected 
inquisitorial methods and prefer to regard our judges as entirely independent.’7 A 
Continental lawyer is equally attached to judicial independence, but he would argue 
that it requires active involvement in the evidentiary process because the judge should 
check the prosecutor’s investigations critically and impartially, not rely on them 
passively. Mirjan Damaska recounts an anecdote of a continental European lawyer 
who was tried for an offence in the United States. When asked by the judge whether 
or not he was guilty, he responded that that was surely for the judge to find out; it 
added a charge of contempt of court to his legal woes.8 

                                                
1 On the maxim in its various forms, and the numbers used in the balance, see Volokh (1997). Some of 
the references that follow are derived from Volokh’s article. 
2 In Sefer Hamitzvot (Book of Commandments), ‘Comment on Negative Commandment 290’, who 
thought a 1000:1 ratio was required. 
3 Fortescue (1825) [1543], p. 93. 
4 Quoted in Volokh (1997). 
5 Blackstone (1795), p. 358. 
6 Voltaire (1879 [1747]), p. 46. 
7 Thomson v Glasgow Corporation, 1961 SLT 237, at 246, quoted in McEwan (1998), p. 1. 
8 Damaska (1986), p. 95, note 43. 
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 The conventional way of understanding cultural differences in fairness and 
truth finding is to distinguish between the inquisitorial and adversarial traditions of 
thought. The first is based on the idea that fair truth finding requires a dedicated, 
official, neutral and impartial investigation into all relevant incriminating and 
exculpating evidence conducted by prosecutors, investigating judges and the trial 
court, so that the court can take a fully informed, balanced decision on the facts. The 
adversarial tradition, by contrast, prescribes a debate between two opposing views of 
the case, investigated and presented in a partisan manner so as to stage a clash of 
opinions from which the truth will emerge. In the United States, adversarial procedure 
is still defended in this manner today: ‘[…] zealous advocacy for defendants pushes 
the criminal justice system towards its infallible ideal. The prosecutor has a duty in 
every criminal case to prove guilt beyond reasonable doubt. Defence lawyers have a 
duty to poke, prod, and challenge the government’s accusations. Only then, the 
argument goes, will society have the clearest sense of what happened, what didn’t, 
and what punishment is warranted.’9 To someone raised in an inquisitorial culture, 
that argument sounds plainly wrong: both prosecutors and judges should be 
committed to finding out what really happened, so that they should look at both sides 
of the case actively: finding out what happened should never be dependent on defence 
input. 

These cultural notions of fair truth finding are correlated to fundamental ideas 
about the role of the state and its relationship with its citizens.10 In the inquisitorial 
tradition, the state is responsible for protecting the rights and interests of the 
defendant, including the investigation and evaluation of exculpating evidence. A fair 
trial thus requires that there be checks and guarantees to ensure that state officials will 
do so. In an adversarial tradition, the defendant is himself responsible for protecting 
his rights and interests: if he does not adduce exculpating information or comment on 
the weakness of the prosecution case, no-one will. In that view, a fair trial requires 
that there be opportunities for the defence to do so, and on an equal footing with the 
prosecutor. 

The differences between systems of the inquisitorial and adversarial traditions 
were clear and strong in Europe in the first half of the 20th century. England and 
Wales stood in the adversarial tradition, whereas legal systems on the continent all 
employed variants of the inquisitorial tradition. However, it has been observed that 
there have since been forces that cause these systems to move away from their 
traditions. It has even been suggested that such forces could cause systems of the 
inquisitorial and adversarial traditions to converge, so that they would no longer be 
distinguishable by the way they try to find the truth.11 Procedural systems may be 
‘drifting closer together and possibly colliding as a result of common underlying 
pressures.’12 

Some of the forces that could cause such convergence come from outside the 
systems, others come from within. One of the main external forces in Europe is the 
European Convention on Human Rights and the case law of its court.13 The 
                                                
9 Scott Helman, ‘Defending Those Accused of Unthinkable Crimes’, The Boston Globe, 21 January 
2015 (available on www.bostonglobe.com). 
10 Damaska (1986); Brants & Ringnalda (2011). 
11 On convergence in criminal procedure: Bradley (1993); Jörg, Field & Brants (1994); Spencer 
(2002); Jackson (2005); Twining (2006); Summers (2007); Schwikkard (2008); Hodgson (2010); 
Coulson & Field (2011); McEwan (2011); Weigend (2011); Luna & Wade (2012); Owusu-Bempah 
(2013); Ringnalda (2014). 
12 Brants & Field (1995), p. 2. 
13 See e.g. Swart & Young (1995), p. 83; see also the contributions in Roberts & Hunter (2012). 
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Convention, in Article 6, contains a concept of procedural fairness that is partly based 
on adversarial notions such as oral examination, equal debate, and defence rights to 
contribute to the evidentiary process, especially by confronting.14 In its interpretation 
of the right to a fair trial, the European Court of Human Rights (ECtHR) has 
addressed topics such as the hearing of witnesses, access to a lawyer, disclosure of 
prosecution evidence, the right of silence, and expert evidence. The ECHR does not 
lay down a single model of procedure to which all members should adhere.15 Also, 
the ECtHR will assess whether the proceedings as a whole have been fair, and thereby 
mainly hold each system to its own, traditional guarantees – provided that certain 
Convention principles have been respected one way or another.16 Nevertheless, its 
rulings have led to significant changes and reforms of criminal procedure in Europe, 
in inquisitorial and adversarial systems alike. 

Another potential external force of change is the European Union. Until 
recently, that force was relatively weak, as the EU did not seek to harmonise or unify 
the procedural laws of the member state but opted instead for a system of mutual 
recognition.17 However, under the enhanced criminal justice competence provided by 
the Lisbon Treaty, the EU has recently become much more active in legislating on 
aspects of criminal procedure. Mutual recognition will remain an important tool, but 
there will also be more harmonisation of laws.18 There is now a Roadmap for 
strengthening procedural rights of suspected or accused persons in criminal 
proceedings, adopted in a Council resolution19 and made part of the Stockholm 
Programme, the current legislative and policy agenda on European criminal justice.20 
Pursuant to the Roadmap, in 2013 a directive has been issued that requires member 
states to grant suspects in criminal proceedings the right (amongst other things) to 
have a lawyer present during police questioning – a right that was and is not yet 
granted in all member states, and that, as we shall see, has been vehemently opposed 
in some jurisdictions.21 Other directives on procedural rights are scheduled. 
Unfortunately, most of these legislative efforts are too recent to be included in this 

                                                
14 See Nijboer (1993); Dennis (1997). Indeed, the European Court of Human Rights speaks of the 
requirement of an ‘adversarial trial’ or ‘adversarial argument’ in the sense that both sides must have the 
opportunity to have knowledge of and comment on the observations and evidence of the other party: 
ECtHR 16 February 2000, Rowe and Davis v. the United Kingdom (with references to earlier case law 
on the principle of adversarial hearings). For an analysis of the adversarial aspects of the ECtHR’s 
interpretation of the fair trial requirements of Article 6, see Summers (2007), p. 97-128. We shall later 
see that, as Jackson has noted, that the effect of the ECHR on the nature of criminal process is much 
more complicated and subtle than a simple tendency towards the adversarial: Jackson (2007). 
15 Corstens & Pradel (2002), p. 302. 
16 Brants (2015). 
17 Mutual recognition instruments such as the European Arrest Warrant have effect on truth finding, 
but their point is that they do not require the harmonisation or unification of domestic process. Mutual 
recognition does require mutual trust in the soundness and fairness of each other’s system: Vervaele 
(2005); Brants (2015). Building and enhancing mutual trust is a key factor of the EU’s so-called 
Stockholm Programme – an open and secure Europe serving and protecting citizens, 2010 OJ C115/1.  
18 On the continuing role of mutual recognition, see the Stockholm Programme, op.cit., esp. p. 12. 
19 Resolution of the Council of 30 November 2009, OJ C 295/1,  
20 See para. 2.4 of the Stockholm Programme, op. cit. 
21 See art. 3 of Directive 2013/48/EU on the right of access to a lawyer in criminal proceedings. There 
was an earlier attempt to include that right in a framework decision on procedural rights (Proposal for a 
council framework Decision on certain procedural rights in criminal proceedings throughout the 
European Union, COM (2004) 328), but that failed due to political controversy over rights in criminal 
procedure. See Brants (2003). There is also a non-binding European Commission Recommendation of 
27 November 2013 on the right to legal aid for suspects or accused persons in criminal proceedings, OJ 
C 378/11, which deals with the right to legal aid. 
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study. But the EU’s recent activity in the field of criminal procedure does show that 
questions about convergence, change and legal tradition are timely and topical. The 
pressure to co-operate in criminal matters within the EU, to build mutual trust in each 
other’s procedural systems (which assumes a shared view on procedural fairness),22 to 
aspire to shared procedural standards, and to unify certain aspects of fair process and 
defence rights, obviously raise questions about the tenability of retaining very distinct 
domestic ideas on how the truth should be sought fairly. Also, the EU is a potentially 
powerful force of change and convergence: its directives have to be transposed and 
domestic law has to be interpreted in conformity with the acquis, with the European 
Court of Justice ultimately deciding on binding and universal interpretations. For 
these reasons, the EU has a greater potential to challenge and change traditional 
notions of fair truth finding than the ECHR, which seems to leave more room for the 
adaptation of its standards according to domestic traditions. 

In addition to these external forces, there are also various internal forces that 
may cause procedural systems to move away from their traditional bases and possibly 
to converge. Although each system has its own, unique problems and challenges 
owing to its specific architecture and social and political context, European states are 
sufficiently similar to assume that the general demands on their criminal justice 
systems are roughly similar as well.23 Crime is of a similar nature (and often 
transnational), and law enforcement and security are major political concerns 
anywhere. All criminal justice systems have to reduce costs, enhance efficiency, and 
improve case processing times. The quest for alternatives to punishment that are more 
effective at addressing crime is also shared between western jurisdictions, and the 
answer often involves the prosecutor and his discretionary powers. Caring for 
witnesses and victims has also become of greater concern in most European countries 
over the past decades.24 Another possible internal factor that may cause convergence 
is the growing use of comparative law among academics, courts and legislators. 
Often, inspiration for solving problems at home is taken from abroad, sometimes 
going so far as to ‘transplant’ desirable alien mechanisms and institutions.25 

While it can be argued that internal and external forces such as these lead to 
convergence between inquisitorial and adversarial procedural systems, there is 
another school of thought that stresses that legal culture – deeply rooted ideas, 
attitudes and beliefs about what law is and should be26 – can be a force that works 
against convergence and deviation from tradition.27 Culture preserves communal 
identity and is thus conservative and self-perpetuating: over time, it develops into a 
more or less stable pattern, a tradition.28 This school of thought has been developed in 
relation to the notion of legal transplants, the suggestion that rules or features can be 
exchanged between systems, leading to uniformity and convergence so that 
differences will eventually be lost.29 The legal culture school argues that culture may 
cause transplants to be rejected or, if accepted, to obtain a new meaning so that they 
are acculturated and no longer similar to the ‘donor’. A good example of cultural 
rejection is the French attempt to introduce jury trials in the Netherlands in the early 

                                                
22 Brants (2015). 
23 Coulson & Field (2011). 
24 This is part of the Stockholm Roadmap as well. 
25 Watson (1974); Zweigert & Kötz (1998); Graziadei (2006). 
26 Merryman (1978). 
27 See, e.g., Legrand (1996); Teubner (1998); Langer (2004); Field (2009); Brants (2010). 
28 Glenn (2006); Field (2009); Brants & Ringnalda (2011), p. 16. 
29 Watson (1974); Michaels (2006). 
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19th century: one of the first acts of the new Dutch government after regaining 
independence was to abolish it.30 Even today, the Dutch continue to resist any kind of 
lay involvement in criminal fact finding, whereas an Englishman, for instance, would 
still find it unacceptable that guilt is decided by professional judges alone, especially 
in serious cases. 

The observation that legal culture can be a conservative force raises questions 
about the possibility and likelihood of convergence of criminal process. How do 
tradition and change affect differences between systems of criminal procedure?31 The 
inquisitorial and adversarial traditions each include deep-rooted, normative beliefs 
about fairness. These beliefs are closely connected to the identity of their respective 
communities, and it is therefore unlikely that they can easily be changed or 
abandoned. Tradition also informs the coherence of procedural system: the way its 
elements hang together as a coherent whole with guarantees, checks and balances to 
ensure that the truth is found in the prescribed manner. Changes and developments 
that lead away from tradition may disturb that equilibrium and are therefore likely to 
be resisted as well. Of course, an inquisitorial or adversarial tradition can and will 
always change and develop to some extent, but alien features, rules and principles are 
equally likely to be affected and amended by tradition. At the very least, the legal 
culture school suggests that convergence between inquisitorial and adversarial process 
is not likely to be a straightforward, uncomplicated matter.  

This book takes a closer look at the interaction between converging tendencies 
and legal culture and tradition. It does so by studying the development of criminal 
procedure in the Netherlands and England and Wales.32 I have selected England 
because it is the birthplace of the adversarial tradition and therefore the most obvious 
place in Europe to look at if one wants to know how that tradition has fared in recent 
times. The inquisitorial tradition is represented by the Netherlands. The Dutch system 
has historically been a clear and strong exponent of the inquisitorial tradition, and it 
also the jurisdiction that is most accessible to me: the language is my mother tongue, 
and having grown up there and having been trained as a Dutch lawyer also means that 
I know the legal culture intimately.  

The present research covers the development of the procedural systems in both 
jurisdictions between the 1960s and 2010. Procedural systems change constantly, and 
convergent tendencies are by no means a new phenomenon. But the developments 
after the second World War are of particular significance for the theme of 
convergence and tradition. The 60s mark the beginning of the influence of the ECHR, 
the expansion of the welfare state featuring active state intervention in and regulation 
of society, the general emancipation of citizens, and the emergent focus on individual 
rights and liberties. I have ended the research coverage in the year 2010 for practical 
reasons: it is recent enough to include the latest major reform projects in both 

                                                
30 Brants (2010). 
31 Cp. Brants (2015). 
32 The United Kingdom of Great Britain and Northern Ireland (UK) consists of four separate entities: 
England, Wales, Scotland and Northern Ireland. These entities make up three distinct jurisdictions with 
their own court system and (partly) their own laws – Scotland, Northern Ireland, and England & Wales. 
The parliament in London can make laws for the entire UK or for one of the local entities, though 
Scotland and Northern Ireland have their own parliament and government with significant powers (a 
constitutional mechanism known as devolution). Wales has its own parliament and government as well, 
but their powers are much more limited. Wales shares the criminal justice system of England – the 
courts, police, prosecution service, prisons, and laws – whereas Scotland and Northern Ireland have 
their own criminal justice system with a distinct procedural tradition. England and Wales make up one 
jurisdiction, though for the sake of brevity it is usually referred to as ‘England’ in this book. 
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jurisdictions, while it is also sufficiently long ago to allow the fundamental impact of 
those reforms to be assessed. As a consequence, this book does not intend to give an 
overview of Dutch and English criminal procedure as it stands today; while I have 
described the most recent state of the law wherever possible and relevant, the book is 
best approached as a historical work that takes a close, analytical look at one 
particularly interesting period of the recent history of criminal process. 

The focus of this book is on the prosecutor. Due to the internal and external 
influences mentioned before, his role and position in the evidentiary process has been 
particularly affected in both countries. Therefore, it is with regard to the prosecutor 
that clues for convergence are the strongest: in how the prosecutor is expected to 
contribute to truth finding and fairness, how that contribution is guaranteed 
procedurally, and how his role is checked and balanced by the involvement of other 
participants such as the courts and the defence. This inquiry therefore concerns the 
prosecutor’s role and position in the evidentiary process: his involvement in 
investigating evidence, his determining relevance and reliability, his duties with 
regard to the lawfulness and completeness of the investigations, and his presenting the 
evidence at trial. The traditional roles and positions of the prosecutor in England and 
in the Netherlands up to the 1960s show significant differences, owing to the 
adversarial and inquisitorial traditions. In the Netherlands, he is traditionally 
positioned as a quasi-judicial figure acting in concert with the judge, committed to 
ensuring that all relevant incriminating and exculpating evidence is found and heard 
in a reliable and lawful manner. In that way, the prosecutor is traditionally expected to 
give effect to the inquisitorial ideal of an official inquest into the truth. In England, 
the prosecutor – in practice often the police, though in theory almost always a private 
citizen – is traditionally viewed as essentially partisan, his task limited to finding and 
presenting the incriminating evidence with a view to adversarial debate with the 
defence. Obviously, the traditional role and position of prosecutors in the Netherlands 
and England is almost diametrically opposed, reflecting the distinct legal-cultural 
approaches to fair truth finding in both countries. 

Much has since changed in the evidentiary role and position of the prosecutor 
in both countries over the past decades. Some changes concern the position or role of 
the prosecutor directly, whereas others affect the relationship between the prosecutor 
and other participants, such as the defence, an investigating judge, or the trial court. 
The ECHR has been an important factor in these changes, as it calls for more defence 
rights as a counter-weight to the prosecutor. On the other hand, issues of crime 
control, case management and efficiency have often been addressed by relying on the 
prosecutor and increasing his powers and prominence in the proceedings. In England, 
the traditional notion of adversarial equality seems to become ever more difficult to 
maintain: the prosecution of crime has become a largely public matter since the 
Crown Prosecution Service was set up in 1986; the police have gained more 
investigative powers unavailable to the defence; and the defence have become 
dependent on the assistance of prosecutors for the disclosure of exculpating evidence. 
In the Netherlands, it is the traditionally dominant position of the prosecutor that may 
have become more difficult to maintain: evidentiary rights for the defence have been 
strengthened; there has been a move towards contradiction and debate of the case at 
trial; and the active involvement of the investigating judge and trial court have been 
reduced, giving the impression of a more party-controlled process – at least 
superficially. 

The apparent disappearance of the hallmark differences pertaining to the 
prosecutor suggest that the distinct cultural notions on fairness and truth finding that 
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used to set the Netherlands and England apart may no longer fully apply. This makes 
the role of the prosecutor a suitable theme for studying the interaction between 
convergence and procedural tradition. If the prosecutor is becoming more inquisitorial 
in England, and more adversarial in the Netherlands, could or would this push both 
systems away from their traditional bases and closer towards one another? And if so, 
would they become inquisitorial, adversarial or something else? Or would they 
merely move away from their traditional basis without becoming more similar? 

In this analysis, the role and position of other participants cannot be ignored. 
Each tradition employs its own equilibrium of duties, powers and responsibilities, so 
that the role and position of the prosecutor is always determined in part by that of 
others. The adversarial prosecutor should be seen in the light of the active and equal 
defence and the passivity of the courts, whereas the inquisitorial prosecutor must be 
understood in the context of active judges and a weak defence role in the evidentiary 
process. The courts and the defence, and to a lesser extent the police, will therefore 
also be considered in this book, but only in so far as they hang together with the 
inquisitorial or adversarial role and position of the prosecutor in ensuring truth finding 
and fairness. 
 These observations and considerations lead us to the research question of this 
study: There are traditional differences between cultural notions of how the truth 
should be found fairly in English and Dutch criminal procedure. To what extent do 
these still apply, having regard to the recent developments in the evidentiary role and 
position of the prosecutor in both countries? This problem can be divided into three 
sub-questions:  

1. What cultural notions about fair truth finding traditionally applied in England 
and the Netherlands, and how were these implemented in the procedural 
systems in the early 20th century? This first question is necessary in order to 
identify the traditional cultural notions that lay at the basis of both systems. 
They form our frame of reference. By studying how these notions were 
implemented historically in both systems – procedural law, legal principles, 
case law, guidance, codes of practice, and the like – we know where to look 
for changes and developments that could cause the system to move away from 
its traditional fundaments. 

2. Which procedural changes occurred between 1960-2010 regarding the 
position of the prosecutor and his role in the evidentiary process that affect 
the implementation of traditional notions of fair truth finding? With the 
second question, we will see what changes have occurred in the systems in 
recent times that could cause each system to abandon its tradition and 
converge. The scope of that inquiry is limited to the prosecutor as well as to 
procedural features that were traditional expressions and implementations of 
inquisitorial or adversarial truth finding. Only these changes have the potential 
to impact on the tradition as set out in our historical frame of reference. 

3. In what way and to what extent have the traditional notions of fair truth 
finding influenced recent developments? Having set out the historical frame of 
reference and the recent changes that affect the procedural implementation of 
tradition, the third question brings both together by analysing whether and 
how tradition has been adhered to in the changes and developments described. 
Even if the historical implementation of tradition has changed, traditional 
notions of how the truth should be found fairly may still have continued to 
influence the developments, finding new ways of expressing themselves. This 
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analysis will not yet answer the question about convergence, but it will show 
something about the resilience or malleability of tradition. 

 
Answering these questions will eventually tell us whether the English and Dutch 
systems have indeed converged in the sense that their underlying ideas about how 
truth should be found in a fair manner have become similar. It will also tell us if the 
cultural notions have remained distinct despite growing similarity at the surface. We 
will be able to see how the coherence of both systems, dictated in intricate ways by 
procedural tradition, has been affected by converging trends. And even if the systems 
will turn out not to have converged, we will know how the adversarial and 
inquisitorial procedural traditions of fair truth finding have fared in the past decades, 
how relevant they still are today, and how fair truth finding is organised presently. 
These insights will add to our understanding of the role of tradition and culture in the 
reform, development and convergence of criminal process. This is important not only 
from a theoretical perspective, but also for legal practice. Knowing the fundamental 
notions on which a procedural system is built, how these notions permeate the 
procedural system, and how resilient they are likely to be, can be used to help design 
law reform projects and to guide case law. Such knowledge can also be used to 
evaluate the consequences of procedural change, as its effects on the system’s 
coherence can more readily be appreciated.  

Beyond those specific practical and theoretical goals, the aim of this book, and 
of any culturally sensitive comparative project, is to foster understanding for systems 
that do things differently. It will show us that there is not just one way in which trials 
can be fair, that what may seem unfair to us may in fact be fair in the context of a 
different culture and legal system. Such an understanding of, and respect for, what is 
alien to us is of increasing importance in this day and age, with transnational mobility, 
integrating domestic markets, an international human rights discourse, and co-
operation in law enforcement. 
 The outline of this book follows the structure of the research questions. After a 
discussion of the fundamental concepts that I use and the way I apply them – concepts 
such as legal culture and tradition, fairness and truth finding, convergence, and the so-
called ideal types of inquisitorial and adversarial process – the three sub questions are 
answered for each jurisdiction separately. Three chapters deal with the history, the 
recent developments, and the influence of tradition in England respectively. The three 
following chapters do the same for the Netherlands. Then follows an analytical 
chapter that discusses whether systems are in the process of converging (or have 
perhaps already converged), and what the significance of procedural tradition and 
legal culture in this process is. It finishes with a brief outlook on what the future 
might bring and how the developments that have been sketched should be evaluated 
normatively. The book ends with an epilogue in which the main results of the inquiry 
are summarised, and in which I offer some more general thoughts on what these 
findings mean. 



 13 

2	   Fundamental	  concepts	  
 

2.1	   Introduction	  
 
Answering the research question about convergence and tradition involves a number 
of fundamental concepts that require further theoretical explanation. In this chapter, I 
explain what I mean by the terms legal culture and procedural tradition, fair truth 
finding, and convergence. I also explain how culture and tradition can be studied with 
the help of the ideal types of inquisitorial and adversarial process. Having defined 
these concepts, I set out how I have used them to answer the research question. 
 

2.2	   The	  relevance	  of	  legal	  culture	  and	  procedural	  tradition	  
 
A legal culture consists of historically conditioned, deeply felt and ingrained attitudes, 
beliefs, values, expectations and (implicit) assumptions about what law is and should 
be, and how it should be translated into a legal system that embodies institutions, 
institutional roles, legal principles, procedures and rules.1 Tradition generally refers to 
those same attitudes, beliefs, values and assumption, but it is used to denote a rather 
more abstract pattern that is particularly stable over time. A tradition may also refer to 
such a pattern that is shared between different legal cultures: whereas the unit for a 
legal culture is usually the nation-state, in which a (legal) community has formed, a 
tradition can be, and often is, supranational. A procedural tradition refers to such 
patterns of culture that pertain to how the legal process, in our case: criminal process, 
should be organised.2 In this book, we are concerned only with those aspects of 
tradition that pertain to how the truth should be found fairly for the purposes of 
criminal process. 
 The concepts of legal culture and legal tradition are used in comparative law 
to express the fact that a legal system reflects and defines what individuals within a 
community perceive as a legitimate, just relationship between themselves and their 
society on the one hand and the state on the other.3 Owing to a complex of differences 
in ways of thinking and reasoning, in history, politics, religion, and in socio-economic 
context, what is seen as a legitimate relationship between the state, the community 
and individuals will differ between communities, and so will perceptions of legitimate 
justice. This insight has become particularly important in the debate on the possibility 
of legal transplants that has ensued in comparative law since the 1970s, especially in 
the fields of civil and commercial law. It has been observed that legal rules, principles 
and institutions may be, and frequently are, copied from foreign legal systems with an 
eye to solving social or legal problems in order to obtain a similar result as has been 
achieved in the donor country, either as an ad hoc measure or as part of a wider 

                                                
1 It was Friedman (1975) who proposed the concept of legal culture, but the idea that law somehow 
‘reflects’ (or should reflect) the society in which it applies –so-called mirror theories – is much older; 
see Tamanaha (2001); Cotterrell (2006), 102-105; Ewald (1995b). The definition used here is derived 
from Brants & Ringnalda (2011), drawing on Merryman (1985), Langer (2004), and Nelken (2007).  
2 On tradition, see Glenn (2006); on traditions of criminal procedure, see Field (2009). 
3 Cotterrell (1997); Brants & Ringnalda (2011). 
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programme of approximation or harmonisation of laws.4 As a result of such 
transplants, it has been hypothesised that cultural differences would gradually 
disappear and systems would converge. In particular, it was suggested that the general 
difference between common and civil law traditions was set to disappear.5 
 The suggestion that transplants are possible and could lead to convergence is 
based to an important extent on the assumption of functional equivalence. With its 
assumption that legal rules in all jurisdictions try to solve the same social problems 
with the same result but in technically different ways, functional equivalence predicts 
that convergence is possible: formally diverse but functionally equivalent rules could 
be replaced by one uniform rule.6 This view suggests that there is no strong 
connection between law and society.7 Alan Watson, who developed the notion of 
legal transplants, argued that legal change was not influenced primarily by cultural or 
traditional factors but by legal elites who exchanged legal rules and ideas 
internationally. These elites, he believed, were relatively isolated from their domestic 
cultures, and shared many ideas and values between them so that they had similar 
attitudes towards law and legal reform.8 Thomas Weigend seems to defend a similar 
position in relation to criminal process: he claims that ‘[e]ach country’s rules of 
criminal procedure do not depend so much on its “legal culture”[…] Rather, they 
have been shaped by political and pragmatic preferences that can change over time 
and are subject to transfers and transplants.’9 That would make the transplantation of 
foreign legal rules and ideas straightforward, and consequently systems could easily 
converge. 

On the other side of the debate are those who claim that culture and society, 
however conceptualised, will at least have some effect on the reception of legal 
transplants, such as their rejection or adaptation. Pierre Legrand is perhaps the most 
vocal opponent of Watson’s transplant theory. He argues that what matters about legal 
norms and institutions is their meaning, and that this meaning does not emerge plainly 
from the legal text that is transplanted. Texts, or rules, require interpretation, which is 
guided by the context of the interpreter.10 This context is the interpreter’s mentalité or 
Vorverständnis: his community-determined, ‘historically and culturally conditioned 
epistemological assumptions’.11 When a rule or principle is transplanted, its meaning 
is not, because the original and recipient contexts differ.12 Many others have taken 
similar (albeit more moderate) positions, though using different concepts and 

                                                
4 Watson (1974); Graziadei (2008).  
5 Watson (1974); Merryman (1978); Markesinis (1994). But see Michaels (2006) for contrary 
conclusions. 
6 Zweigert & Kötz (1998). For a critical discussion of this assumption, see Michaels (2008). Michaels 
rightly points out that the assumption of functional equivalence can be turned around as a hypothesis 
that predicts against convergence: if formally distinct rules indeed solve the same problems with the 
same result, there is no need for them to become more similar because they are already identical in 
effect. 
7 Cf. Cotterrell (2006), who speaks of ‘sociology-free’ approaches to legal transplants. 
8 Watson (1974); Ewald (1995b).  
9 Weigend (2011), 401 (footnotes omitted). 
10 Legrand (1996); Legrand (1997). 
11 Brants & Ringnalda (2011). 
12 It should be noted that Watson is not very clear on the precise extent of his theory. He has argued 
that his idea of legal transplants is only concerned with the origin, or initiative, of legal change, not 
with the reception of legal transplants within society and with their effect and application. See Watson 
(2000), esp. p. 9-10. 
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theoretical models.13 Under this view, convergence is unlikely: even if legal rules in 
various countries were to become similar at a formal level, their meaning would still 
differ because of differences in context: they would be interpreted differently, evoke 
different normative ideas and beliefs, and interact in unexpected ways with other 
aspects of the recipient legal system.14  

This view has been applied to criminal procedure as well, and it has been 
suggested that transplants could trigger a process of cultural ‘translation’ or 
‘assimilation’ of the alien element into the recipient system and its broader culture.15 
Under this approach, procedural tradition is ‘important to an analysis of contemporary 
(legal) cultures because the past continues to act upon the present.’16 Procedural 
traditions are not, or at least not necessarily, inert or fixed or static. In the past, 
witches were put on trial and methods of proof were used that now seem irrational, 
yet these things made perfect sense and seemed fair at the time.17 Equally, the way 
things are done now may seem as absurd and unfair to a future observer as witch trials 
and proof by fire and oath seem to us. But traditions can nonetheless act as a 
conservative force in the process of legal change and development. It can cause ‘the 
new [to be] incorporated into the patterns of the old, while often transforming them in 
more or less subtle ways.’18 

The significance of the debate on legal culture for our purposes is that it 
teaches us to look beyond the superficial level of rules and institutions and to direct 
our attention at the more fundamental level of cultural meaning.19 As Brants has 
argued, ‘[w]e are not concerned with the obvious fact that countries do things 
differently, but with why that should be […]’20 And if it is trite to observe that 
different countries do things differently, it is equally superficial to find, as a 
conclusion, that different countries do things similarly. They may have different 
reasons for doing the same thing, and what seems to be the same may, upon cultural 
reflection, turn out to have very different values and ideas attached to it, giving 
apparently similar features a different meaning. Therefore, when asking about the 
convergence of criminal procedure, we must venture into the realm of the legal 
culture of which it is part. 
 

2.3	   Studying	  the	  legal	  culture	  of	  criminal	  procedure	  
 
Culture is a difficult and controversial term when applied to the socio-legal analysis 
of transplants and convergence.21 As Raymond Williams wrote, culture ‘is one of the 
two or three most complicated words in the English language.’22 As an aggregate 
                                                
13 Nelken (2000); Brants & Field (2000); Langer (2004); Roberts (2008a); Field (2009); Brants (2010); 
Brants (2011); Coulson & Field (2011); Nelken (2011); Decaigny & De Hert (2013). 
14 On interaction between transplants and other parts of a recipient system, see Teubner (1998). 
15 Brants & Field (2000), using the concept of acculturation; Langer (2004), using the concept of 
translation; Field (2009), p. 369. Italy provides a good example of how an attempt to ‘transplant’ an 
adversarial style of proceedings to a country steeped in inquisitorial culture was frustrated: Grande 
(2000); Pizzi & Montagna (2004). As Panzavolta (2005) has argued, the result was a mixed system that 
operated in an essentially inquisitorial manner. 
16 Field (2009), p. 370. 
17 Ewald (1995a); Damaska (1997b). 
18 Field (2009), p. 369. 
19 Cf. Frankenberg (1985); Ewald (1995a). 
20 Brants (2011), p. 55-56. 
21 For a discussion, see Cotterrell (2006), p. 109-126 and 139-141. 
22 Williams (1976). 
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concept, it conveniently refers to many relevant factors that have a bearing on the 
meaning of legal rules, yet without their exact relationships and significance being a 
priori clear.23 But this is also where its weakness lies: because of its breadth, the 
concept of culture runs the risk of explaining so much that it explains nothing.24 This 
is particularly problematic if one sets out to study the causal relationships between 
culture and legal change, for instance by asking how a community’s culture can work 
as a force against the introduction of alien elements in the legal system. The main risk 
here is circular argument. 25 For example, one may argue that the relative stability of a 
legal system is caused by legal culture, while at the same time deriving the existence 
of that legal culture from the relative stability of the legal system. Culture, the ‘law in 
minds’, may very well work as a causal force in that way,26 but concluding if and how 
it does would require independent, empirical ways of asserting what is going on in the 
minds of the members of a legal community. The causal use of legal culture (whether 
in a linear or a dialectical manner) would also require a narrow definition of culture 
that makes it observable and distinguishes it from other factors that could have a 
causal bearing on the development of the legal system, such as politics, history or 
religion.27 For these reasons, it is problematic and controversial to claim that culture 
‘causes’ the rejection of transplants or acts as a ‘force’ against convergence.28 
 Because of these problems and controversies, the central question of this book 
is not phrased in causal terms. Instead, I ask whether and in what way procedural 
systems continue to adhere to their traditional, cultural notions about how the truth 
should be found fairly. I thus use culture in an interpretative sense: as the context 
within which actions, processes, rituals and institutions – and indeed legal systems 
and their development – can be intelligibly described.29 Under this approach, legal 
culture is a heuristic construct that refers to beliefs, values, assumptions and ideas that 
make a particular system of criminal procedure comprehensible and that make it seem 
as a logical and coherent way of doing things. Used in this interpretative way, culture 
allows us to make sense of difference: we can use it to describe what the fundaments 
of a procedural system once were, what they are today, and whether historical 
differences remain. But used in this way, (legal) culture is eventually a construct 
created by the researcher/observer that explains things, rather than an empirical 
assessment of what members of a community believe and assume and how they 
argue. This is very useful (as we shall see), but it does have its limitations; a 
constructed, interpretative definition of culture cannot easily be used for causal 
analysis. 
 The interpretative approach to legal culture avoids some of the pitfalls of other 
uses of culture, but it does raise methodological challenges of its own. One needs to 
get at the ‘why’ behind the formal rules, principles and institutions of criminal 
procedure in order to grasp, in the words of Cotterrell, ‘what attaches to them: values, 
traditions and beliefs; collective memories, understandings, aspirations and 
emotions.’30 Curran has stressed the importance of ‘immersion’ in the community 

                                                
23 Cotterrell (2006), p. 92-95. 
24 Nelken (2007), p. 123-127. 
25 On the problem of circularity, see Nelken (2007). 
26 Ewald (1995a), p. 2111. 
27 Cf. Cotterrell (2003). 
28 Jackson (1997); Cotterrell (2006), 86-87; Riles (2006); Nelken (2007). 
29 Geertz (1973), p. 14. 
30 Cotterrell (2006), p. 141. On the desire to achieve ‘deep level comparisons’, see also Van Hoecke 
(2004). 
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whose laws one seeks to understand.31 However, it is important to keep some distance 
as well, because 'the outsider may sometimes see more than the native does'.32 There 
will often be tacit assumptions and implicit values and beliefs that the insider may be 
unaware of yet that are crucial for the outsider’s understanding. Anthropologist 
Clifford Geertz explains the point well: 'The trick is not to get yourself into some 
inner correspondence with your informants [...] The trick is to figure out what the 
devil they think they are up to. In one sense, of course, no one knows this better than 
they do themselves [...] But in another sense, that simple truism is simply not true. 
People use experience-near concepts spontaneously, unselfconsciously, as it were 
colloquially; they do not, except fleetingly and on occasion, recognize that there are 
"concepts" involved at all. That is what experience-near means – that ideas and the 
realities they inform are naturally and indissolubly bound up together [...] The 
ethnographer does not, and, in my opinion, largely cannot, perceive what his 
informants perceive. What he perceives, and that uncertainly enough, is what they 
perceive "with" - or "by means of" or "through" ... or whatever the word should be.'33 
 

2.4	   Fair	  truth	  finding	  
 
One way of understanding the legal-cultural fundaments of a system of criminal 
procedure is to look at the way in which that system seeks to perform the function of 
finding the truth. Truth finding is one of the most important functions of modern 
criminal justice systems, at least in the (limited) sense that what is at stake is to find 
out whether or not the suspect can be assumed to be guilty. But truth finding in 
criminal process is always limited and constructed for procedural purposes. Its aim is 
not to achieve absolute certainty (even if that were possible theoretically), to find out 
the whole truth, or to pursue the truth at all costs and by all means.34 A system of 
criminal procedure employs its own, distinct epistemology; it has ‘a different concept 
of truth and a different way of finding truth than do other [scientific] systems of 
thought.’35 There are also important normative considerations that limit truth finding 
efforts or that determine how they should be carried out. Such normative 
considerations derive from human dignity, liberty and basic rights rather than 
epistemological considerations of accuracy and certainty. An example is the 
possibility of the suspect to participate in the fact-finding process, which could be a 
basic requirement of fairness (knowing the evidence one might be convicted on and 
having the opportunity to contradict it) even if it had no positive effect on certainty. 
Other prominent procedural rules and principles such as time limits, rules against 
unreasonable delay and ne bis in idem are also a matter of fairness but not 
predominantly of accuracy. And, finally, practical considerations must be observed, in 
particular that of finality: the process must come to an end and a decision on the facts 
must be made definitely at some point, and it is not possible to re-evaluate the 
evidence and seek to falsify the conclusions continuously.36 
 The limited and constructed nature of truth in criminal process can be 
expressed in the concept that criminal process is not about truth finding per se, but 

                                                
31 Curran (1998). See in a similar sense Ewald (1995a); Legrand (2003). 
32 Nelken (2003), p. 443-444; see also Lasser (2003). 
33 Geertz (1983), p. 58. 
34 On criminal process and truth, see e.g. Jackson (1988); Weigend (2003); Twining (2006). 
35 Goodpaster (1987), p. 129-130. Cf. Damaska (1997d). 
36 Jackson (2004b). 
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about fair truth finding.37 The concept of fair truth finding expresses that the truth 
must always be found by means of a regulated procedure that expresses and adheres 
to certain fundamental values. The process of truth finding must, for instance, feature 
checks and balances, respect individual rights, and provide for adequate safeguards 
and guarantees so that the outcome is both sufficiently accurate and acceptable from a 
normative point of view. This approach essentially assumes that the social purpose of 
legal process is to legitimate verdicts, to which end the procedure must be built 
around particular values and ideas about what legitimacy requires.38 These values and 
ideas combine epistemological, normative and practical considerations. On this view, 
fairness and truth finding are intrinsically related. What is fair is determined partly by 
what is believed to further truth finding as well as by other fundamental notions of 
procedural propriety and legitimacy; and a fair trial is a guarantee that the outcome 
can (and should) be accepted as sufficiently certain and truthful for the intents and 
purposes of criminal justice.39 Besides being interconnected, fairness and truth finding 
may also conflict. They are often depicted in that manner: a well-known example is 
the exclusion of unlawfully obtained yet reliable evidence. But this book is not about 
such conflicts between fairness and truth finding, which turn around socio-political 
choices about values and priorities. Instead, it is about how truth finding is organised 
by means of a fair procedure and whether and how that procedure changes. 
 The interrelatedness of fairness and truth finding explains why legal culture is 
important for understanding how a procedural system goes about its truth finding 
function. It is through grasping the system’s underlying values, beliefs and 
assumptions that we can understand what a system is trying to do and how, and what 
the meaning of specific rules, principles and institutions is. Doing so means that we 
explicate the ideas about how the truth should be found fairly and accurately that 
undergird the system and that make it seem as a logical and coherent way of doing 
things. Looking at a system’s fair truth finding function is not the only way of 
approaching the legal culture of criminal procedure, but it has a number of practical 
advantages. It gives guidance and direction to our interpretative quest. It also forces 
us to look for coherence between rules and features of criminal procedure. And, 
importantly, it facilitates comparisons, as it allows us to compare how different 
systems go about fulfilling a presumed common function. However, contrary to the 
notion of functional equivalence, the presumption here is one of difference, not 
similarity: whereas systems may share an abstract function such as fair truth finding, 
the notion of function is used to make clear that systems differ as to what a function is 
held to mean and how it should be fulfilled.40 
 An important analytical tool for uncovering notions of fair truth finding that 
undergird a procedural system is the use of the adversarial (debate) and inquisitorial 
(inquest) ideal types.41 Ideal types are models of how a particular tradition of 
fundamental beliefs and assumptions on how the truth should be found fairly can be 
translated into a procedural system. Though based on reality, ideal types are abstract, 
simplified constructs. They are not meant to represent real cultures and procedural 

                                                
37 Cf. Dennis (1989). 
38 Luhmann (1978); Habermas (1992), p. 563. See Dennis (1989); Brants & Field (1995), p. 7-17; 
Gutwirth & De Hert (2001); Van de Bunt (2002); Schwikkard (2009); and Brants & Ringnalda (2011) 
for an application to criminal process and convergence. 
39 Goodpaster (1987); Brants (2011). 
40 Cf. Weigend (2003); Hodgson (2006); Grande (2008); Brants (2011). 
41 Damaska (1986). On Damaska’s approach, see Cotterrell (2006); Jackson & Langer (2008); Grande 
(2012). 
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systems, but instead seek to aid the interpretation of complex reality by providing 
general, abstract and easily recognisable patterns of thought about fair truth finding.42 
By doing so, they help to make it understandable how procedural rules and features 
contribute to realizing one or other method of fair truth finding. They also help us to 
grasp the coherence of a procedural system because they show ‘how guarantees of 
truth-finding and fairness, organisational principles and authority, procedural roles 
and rights hang together in a legitimising overall structure’.43 The tasks, powers and 
duties of participants, their procedural rights, their institutional organization and the 
hierarchical or co-ordinate relationships between them, the fundamental doctrines and 
principles, and the flow of information in the pre-trial and trial phases, all form the 
gears of a truth-finding system, interconnected and interrelated according to the 
cultural principles on which the system is built.44 A final advantage of using ideal 
types for comparative purposes is that they filter out trivial differences (e.g. those 
caused by historical coincidence or pragmatic choice) and focus our attention on those 
differences that have to do with the significant, culturally determined function of fair 
truth finding.45 
 The use of the adversarial and inquisitorial ideal types is contentious. Some 
authors argue that convergence causes the distinction between those kinds of system 
to disappear.46 Others have objected that they are imprecise and ambiguous.47 
Because of these controversies, it is important that the meaning of the inquisitorial 
and the adversarial ideal types as we are about to use them is well defined. It must 
immediately be conceded that there is probably no system today that is a pure 
representation of the adversarial or inquisitorial type. But the point of ideal types is 
not to find systems and legal cultures that fully comply with them and categorise 
systems accordingly.48 Instead, their purpose is deeper and more analytical. They are 
tools that can help us uncover the cultural dimension behind systems of criminal 
procedure. Whether cultural differences as to how fair truth finding is organised have 
in fact disappeared, or whether the distinction between inquisitorial and adversarial 
procedure still holds true in some way, is the question that this book seeks to answer, 
and ideal types are a methodological tool to do so. But we must be open to the 
possibility that the distinction no longer holds true for Dutch and English procedure, 
or that new types of fair truth finding are developing or have already developed. 
Indeed, the purpose of this book is to find that out.  
 

2.5	   Adversarial	  and	  inquisitorial	  ideal	  types	  
 
What the two ideal types essentially describe, for our purposes, are traditions of 
thought on how systems can ensure that sufficient attention is paid not only to the 
incriminating evidence but also to the exculpating side of a case. This is an important 
task. Any cultural approach to fair truth finding, however conceptualised, requires 
                                                
42 Cotterrell (2006), p. 90-92. 
43 Brants & Ringnalda (2011), p. 15. 
44 Damaska (1986); Grande (2008); Grande (2012). 
45 As Damaska (1986), p. 94-96 has explained, there are essentially three ways in which the features of 
a criminal procedure system can follow from ideal types. They may either express fundamental tenets 
of the concept of state in which the ideal type is rooted; they may be conceptually implied as an 
exclusive logical necessity for one ideal type; or they may be conceptually compatible with both types. 
46 Spencer (2002); Jackson & Summers (2012). 
47 Summers (2007). 
48 Against categorisation, see Damaska (1986); Langer (2004), p. 7-8. 
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that incriminating as well as exculpating leads are pursued and evaluated. Moreover, 
criminal procedure systems are normally biased in favour of false negatives: they seek 
to avoid the conviction of the factually innocent more than the acquittal of the 
factually guilty, and thus have a particular attachment to securing exculpating 
evidence.49 Therefore, any system will feature mechanisms to decide what evidence is 
relevant, to gather incriminating and exculpating evidence, to safeguard and test the 
reliability and credibility of evidence, and to interpret what the evidence means for 
the question of guilt.50 However, it is not obvious how such mechanisms for obtaining 
and evaluating incriminating as well as exculpating evidence can and should be 
arranged. The prosecutor will take care of the incriminating evidence (as it is in his 
direct procedural interest to do so), but it is less natural to assume that he will also 
take care of the exculpating side of the case. The defendant has a direct, personal 
interest in seeing to it that exculpating evidence is found and considered, but it is not 
clear that he will have the means and resources to do so. A judge may be positioned 
as a neutral investigator looking at both sides of the case, but it can be equally 
legitimate to view the judge as a distanced, legal decision maker rather than fact 
finder. Juries, if involved, have a fact-finding rule, but not usually set out to gather 
their evidence on their own.  

The ideal types of adversarial and inquisitorial tradition differ in whether they 
consider investigating and highlighting the incriminating and exculpating side of the 
case as two opposed, distinct, partisan interests, or as one comprehensive, overarching 
interest in finding the substantive truth represented by the state. The former is 
characteristic of the adversarial ideal type, whereas the latter defines the inquisitorial 
type. This broad distinction can be further elaborated at three levels of analysis. On 
the most abstract and fundamental level of each ideal type are the fundamental tenets 
of the tradition: cultural beliefs, attitudes, values and assumptions about what fairness 
and truth finding require and how the two concepts are related, how the relationship 
between state and citizen should be shaped, what interests are at stake in a criminal 
process, and who is responsible for representing them. The second level covers what 
may be called the procedural theory of a tradition: the theoretical conditions and 
safeguards for fair truth finding that follow logically and necessarily from the 
fundamental tenets and that must somehow be implemented in the procedural system 
in order to realize the sort of fair truth finding desired by the tradition. At the third 
and most concrete level of analysis is the procedural system that seeks to implement 
the procedural theory though laws, regulations, institutions, case law, guidelines and 
legal doctrine. The ideal types do not prescribe exclusively how procedural theory and 
its underlying fundamental tenets should be implemented, because there are many 
ways in which that could be done. But they do make plain how particular procedural 
features can contribute to fulfilling the requirements of inquisitorial or adversarial 
tenets and theory. In that way, they allow us to interpret the observable legal system 
in a culturally sensitive manner: we can jump from the formalities of the legal system 
to the theoretical principles and cultural tenets that undergird it. 

 

                                                
49 For criticism on the suggestion that adversarial systems would look for a different, ‘inferior’ kind of 
truth than their inquisitorial counterparts, see Spencer (2003). 
50 The truth-finding question can also be formulated as one of the prosecutor’s success in discharging 
his burden of proof, rather than the guilt or innocence of the accused. However, the same evidentiary 
mechanisms are required regardless of how the question is formulated. 
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2.6	   The	  ideal-‐typical	  adversarial	  tradition	  

2.6.1	   Fundamental	  tenets	  
In the adversarial tradition, fair, accurate and reliable truth finding is thought to 
require a confrontation between two opposed views on the facts, including a 
possibility for each side to test and contest the arguments and evidence for the 
adversary. As the United States Supreme Court succinctly put it: ‘Truth is best 
discovered by powerful statements on both sides of a question’.51 Truth is believed to 
emerge through partisan debate between both views on the case before a largely 
passive court and tribunal of fact. This approach postulates a consensus theory of 
truth: a statement is considered to be true if agreement on it is reached upon rational 
debate.52 Under this view, there is no objective truth or cognizable objective reality, 
and therefore the truth can only be approached from a perspective of subjective 
interests.53 The truth is not something that can be searched for objectively, but it can 
emerge from a clash of two opposed views on the evidence.54 A fair trial thus requires 
a fair debate: one in which both parties have been able to make an equal and partisan 
contribution to the debate on the facts and evidence so that they have had an equal 
chance of convincing the tribunal of fact of their position, with neither side having an 
a priori greater chance of success.55 Consequently, fairness is defined formally, in 
terms of compliance with procedural requirements and conditions (rather than 
requiring a substantive effort to look for the truth). The relationship between fairness 
and truth finding is therefore direct and causal: if the formal conditions of fair debate 
have been complied with, the truth may automatically be assumed to have been found. 
 In the adversarial tradition, the prosecution and defence are deemed to have 
opposing interests. The prosecutor has an interest in gathering and presenting 
incriminating evidence as convincingly as he can, whereas the defence has an interest 
to present undermining and exculpating evidence and arguments and criticise the 
prosecution case. No-one is responsible for looking for ‘the’ truth as such, because it 
is not believed that an objectively cognizable truth exists.56 For that reason, there can 
be no neutral investigation into all relevant incriminating and exculpating evidence, 
and it is assumed that relevance, reliability and credibility cannot be asserted in an 
objective and neutral fashion. Instead, the responsibilities for truth finding are cut up 
in sub-responsibilities and distributed among the various participants.57 The 
prosecutor and defendant are each responsible for protecting and representing their 
partisan interests only. There must be a judicial umpire whose responsibility is limited 
to ensuring that the parties contest the facts in an equal manner. And the tribunal of 
fact is responsible for deciding on guilty and innocence on the basis of the material 
presented by the parties only; it is not responsible for conducting an inquiry of its 
own. It should be noted that the idea of divided, partisan responsibilities does not 

                                                
51 US v Chronic, [1984] 466 US 648, at 655. 
52 Grande (2008), p. 147; Weigend (2011), p. 395. 
53 Cf. Jackson (1988). 
54 Grande (2008), p. 147; Weigend (2011), p. 395-396. 
55 The debate may, however, be skewed in favour of the defence as an extra guarantee against 
convicting the innocent: the burden of proof beyond reasonable doubt can be placed on the prosecution 
so that the question that the tribunal of fact has to answer is not guilt or innocence but whether the 
prosecutor has succeeded to prove his charge beyond reasonable doubt. This is not strictly necessary 
for adversarial truth finding, but the burden of proof is seen as an essential and fundamental safeguard 
of fairness in both the US and England. 
56 Cf. Weigend (2011), p. 396. 
57 On the idea of divided responsibilities, see Grande (2008). 
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imply that the prosecution must be biased or that he must investigate partially. There 
is nothing in adversarial reasoning to suggest that either side may mislead the court. 
Moreover, it may well be that prosecutors start an investigation with an open mind 
and are geared towards partiality only at a later stage of the proceedings; it makes 
perfect sense for them to do that even in an adversarial system. What is characteristic 
of the adversarial tradition is that fair truth finding may not depend on the prosecutor 
looking for exculpating evidence or on his assisting the defence. 
 The third tenet of the adversarial tradition concerns the role of the state. That 
role is essentially limited to offering the forum at which the debate takes place. The 
state may also prosecute, but this is not required: as the prosecution’s task is only to 
find and present incriminating evidence, anyone could play the role of prosecutor, 
including private individuals or institutions. The state is not responsible for protecting 
the interests of the suspect in finding, presenting and evaluating exculpating evidence. 
The suspect must have the opportunity to do so himself, and the procedural system 
must provide him with rights and opportunities to contribute to the debate. For 
instance, if the suspect wishes to introduce evidence that he believes could exculpate 
him, he can and must do so on his own; no-one else will do it for him. The adversarial 
process thus relies on a conception of the state in which citizens must themselves 
protect and defend their rights and interests, and in which the state must merely see to 
it that they are able to do so. This is closely related to the common law tradition, in 
which the possibility for citizens to defend their rights and interests by means of legal 
procedures is seen as an important safeguard against the abuse of executive power. In 
essence, under the common law approach, the state cannot be trusted with protecting 
the rights and interests of suspects. As Damaška explains, the common law tradition is 
essentially characterised by the laissez-faire state, and the aim of its legal process is to 
end disputes. For that reason, procedures are driven by party interests, and facts may 
also be agreed on privately, without the need for a legal process.58 
 The common law tradition also provides the conceptual link to popular 
involvement in adjudication. Having the facts asserted by a lay jury is another 
safeguard against the abuse of state power, especially by the legislature and the 
judiciary. The jury is a matter of democratic legitimacy. It also functions as a 
safeguard against the abuse of powers by the state or the executive: unpopular laws 
cannot be enforced and unjust charges cannot be pursued without the approval of 
members of the public. Therefore, the jury is not necessarily conceptually related to 
fair truth finding, and is neither theoretically necessary nor exclusive for the 
adversarial ideal type. It is, however, fundamental to normative attitudes about the 
role of the state and in that way very much bound up with adversarial ideas about fair 
truth finding.59 

2.6.2	   Adversarial	  procedural	  theory	  and	  its	  implementation	  
There are three main theoretical conditions for adversarial truth finding, which follow 
logically from the fundamental tenets of an ideal-typical adversarial culture. First, 
there must be equality of arms. The prosecutor and defendant must have equal 
opportunities and chances to try to convince the tribunal of fact of their view on the 
case. Those opportunities and chances do not have to be unlimited, but they must be 
equal: inequality would distort the debate and undermine fair truth finding as one side 
would be able to win the case not on the strength of his arguments and evidence but 
because of some unrelated circumstance. Equality of arms must apply at trial, where 
                                                
58 Damaska (1986), p. 73-80 and 97-146; Brants & Ringnalda (2011), p. 17-21. 
59 Brants & Ringnalda (2011), p. 20-21. 
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both parties must have the same time, opportunities and rights to present their case 
and to contest the case for the adversary. It must also apply in the pre-trial phase, 
where the parties must have equal means and facilities to gather evidence and prepare 
their argument; otherwise, the parties would not truly be in an equal position to debate 
the facts at trial. Some examples of how the principle of equality of arms can be 
implemented in a procedural system – i.e. at the lowest level of ideal-typical analysis 
– are: equal rights to gather, present and test evidence; a passive court (so as not to be 
seen to prefer one party over another and thereby give one party an advantage in the 
eyes of the jury); legal aid for the defence (so that the accused can in fact gather his 
own evidence and hire legal counsel with adequate forensic skills for adversarial 
debate); and equal investigative powers and resources between prosecutor and 
defendant, both legally and factually. 
 The second condition for adversarial truth finding is party autonomy. In 
adversarial reasoning, there can only be fair truth finding if the two adversaries can 
prepare and present their case independently from one another, and decide and 
execute their strategies according to how they perceive their partisan interest to be. 
Each side must be able to determine what its interests are on its own, without 
substantive involvement of or control by others. Autonomy also includes 
independence: the defence should be able to prepare and present their case without the 
assistance from other participants.60 Party autonomy also means that the parties 
cannot forcibly use each other as a source of evidence or information or otherwise 
require each other to co-operate. Autonomy further implies that it is up to the parties 
to decide what the issues and disagreements are: they set the terms of the debate. 
Absent these conditions, there would not be two truly independent and different views 
on the facts, so that there would not be a debate. Typical implementations include: the 
presence of two separate investigations into the evidence, one for the defence and one 
for the prosecution; the right for both parties to decide what evidence to introduce 
evidence into the debate; an umpirical, passive judge (who does not interfere too 
much with the parties’ decisions on what evidence to lead); a passive fact finder who 
does not investigate facts and evidence on his own but leaves it to the parties to 
present information to him; the impossibility of the prosecutor of using the accused as 
a source of information and subjecting him to investigative powers, including a strong 
right of silence for the accused; and agreements on the facts and guilty pleas that do 
away the need for trial. 
 The third and final condition of adversarial procedural theory is that the 
evidence on which the tribunal of fact will rely must be examined and evaluated 
orally so that it can be tested by means of partisan debate. Each side must be able to 
lead its own evidence and test and criticise that of the adversary before the tribunal of 
fact, so that it has an opportunity to convince the tribunal of fact of its view on the 
case. Oral debate thus allows the reliability of evidence and credibility of witnesses to 
be tested and opposing interpretations of the evidence to be argued in a partisan way. 
Typical implementations of the principle of oral debate include: the possibility to 
cross-examine witnesses; a requirement that the demeanour of witnesses be 
observable for the tribunal of fact; a partisan presentation of evidence; and strict rules 
of admissibility, including rules against inherently unreliable evidence or evidence 
whose reliability cannot adequately be tested through oral debate (such as hearsay). 
The impartiality of the tribunal of fact, in the sense of it being tabula rasa, is also an 

                                                
60 On autonomy and independence in adversarial theory, see Ringnalda (2014). 
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important implementation of the principle of orality: the tribunal should be unaware 
of any details of the case so that only the force of argument can convince him.61 
 

2.7	   The	  ideal-‐typical	  inquisitorial	  tradition	  

2.7.1	   Fundamental	  tenets	  
The fundamental tenets of the inquisitorial tradition, in terms of fairness and truth 
finding, responsibilities and interests, and the role of the state, are as follows. Truth 
finding is thought to be best served by a neutral, impartial investigation into all 
reasonable relevant incriminating and exculpating evidence. In an epistemological 
sense, the inquisitorial tradition is based on a correspondence theory of truth: a 
statement (such as an acquittal or conviction) is deemed to be ‘true’ if its elements 
correspond to a state of affairs in reality.62 Under this approach, the truth has an 
ontological reality, an objective, ‘real’ existence that can be discovered through 
investigation and rational inquiry into all relevant incriminating and exculpating 
evidence – an idea often referred to as finding the ‘substantive’ truth.63 Therefore, in 
the inquisitorial tradition a fair process is one in which the investigation is conducted 
by state officials – police officers, prosecutors, investigating judges and trial courts – 
who can be trusted to look actively for any incriminating and exculpating evidence 
that can reasonably be expected to have a bearing on the question of guilt. A fair 
process must also provide guarantees for the neutrality of the investigation, its 
completeness (in the sense of including also exculpating information) and the 
reliability of the evidence gathered by the authorities. However, although procedural 
formalities make an important contribution to truth finding, their observance is neither 
a sufficient nor necessary condition for truth finding. Truth finding also depends on 
the investigative efforts of officials, which are more substantively defined and cannot 
fully be grasped in terms of procedural rules and formalities. For that reason, the 
relationship between fairness and truth finding is not quite as direct and somewhat 
more circular than in the adversarial ideal type: a formally fair process does not 
automatically or exclusively lead to truth finding, and fairness itself is in part defined 
as the efforts undertaken to uncover the truth. Therefore, in inquisitorial thinking truth 
finding cannot be guaranteed by compliance with procedural rules and forms alone; 
the substantive efforts and commitment of officials are equally crucial, if not more so. 
 In the inquisitorial tradition, only one interest is recognised: that of finding the 
substantive truth. The prosecution and defence are not recognised as having any 
private, partisan interests, because of the prevailing general interest that all 
objectively relevant incriminating and exculpating information be found, tested on 
reliability, and evaluated. There is only one central responsibility to serve this general 
interest, and it is shared by all participants (rather than divided between them in 
distinct sub-responsibilities). In this sense, there are no parties in an inquisitorial 
system: the criminal process is viewed as a collective, co-operative enterprise in 
which all participants complement and control each other in an effort to identify and 
investigate all reasonably relevant incriminating and exculpating lines of inquiry. 

                                                
61 Cf. McEwan (1998), p. 85-88. 
62 Damaska (1997d); Weigend (2011), p. 395.  
63 Damaska (1997c), p. 94-95; Grande (2008), p. 146-147. The idea that inquisitorial process searches 
for the ‘substantive truth’ can already be found in the works of 19th Century German scholars (using 
the term materielle Wahrheit): see Ignor (2002), p. 17-18 They saw this as the main distinction with the 
party-controlled, formal Anglo-Saxon process. 
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While one might say that the accused has an interest in adducing exculpating 
evidence, this is not strictly speaking a defence interest only: it is also part of the 
overriding interests of the prosecutor, investigating judge and trial court to find and 
consider such evidence, and they must look for it actively. And while the defence do 
not strictly speaking have a responsibility towards solving the case, their possibility to 
participate in the fact-finding process will depend on whether that input will serve the 
general interest of substantive truth finding. In that manner, the defence do implicitly 
and latently have the possibility to share in the communal responsibility of 
substantive truth finding. 
 In traditional inquisitorial thinking, the state is expected and trusted to protect 
the ‘general interest’, which includes the interests of society as a whole (the public 
interest) but also the interests of the citizens individually. Thus, in relation to the 
criminal process the state must actively see to it that both incriminating and 
exculpating evidence is heard. This cannot be left to private initiative, because the 
interests at stake are public and overarching. It is not the responsibility of the citizen 
to enforce his rights and defend his interests by means of legal process; the state 
should do so for the citizen and on its own motion. This attitude is closely related to 
the civil law tradition, which Damaška has characterised by activist states and legal 
processes that aim to implement state policy.64 The effect is especially clear on 
criminal process, where it is not the defendant himself but the state who should take 
care of the exculpating side. There is also no need for strong evidentiary rights for the 
defence, or for strong defence input whatsoever. Finally, the fact that susbtantive truth 
finding is viewed as a general interest precludes private agreements on the facts; 
instead, trial is always mandatory, and even confessions, though important evidence, 
cannot be decisive without further inquiry.65 

2.7.2	   Inquisitorial	  procedural	  theory	  and	  its	  implementation	  
There are four theoretical conditions for fair inquisitorial truth finding that follow 
from these fundamental tenets. Firstly, the investigations – in the pre-trial phase and 
at trial – must be judicially controlled. The institution deciding about the facts is 
responsible for deciding what lines of inquiry to investigate, what questions to ask, 
and which evidence to hear. This ensures that decisions about investigating and 
evaluating incriminating and exculpating evidence can be made according to an 
objective test of what is reasonably relevant. Such a test requires judicial or quasi 
judicial decision making: competing interests and considerations must be weighed. 
The ultimate responsibility for truth finding will normally lie with the trial court, 
which is required to look for all reasonably relevant evidence on its own motion. In 
addition, the judicial nature of truth finding may also trickle down in part to other 
officials involved in the investigations, such as prosecutors and investigating judges. 
Judicially controlled investigations are important for substantive truth finding, and 
especially for ensuring that the exculpating side of the case receives attention: 
because of the strong responsibility of the state, the defendant has limited means of 
his own to influence the fact-finding process. The principle of judicial investigations 
also means that the criminal process is a continuous investigation of evidence, with 
material gathered and recorded in the investigative phase being used for truth finding 
at trial: as the pre-trial phase is also judicially controlled, there is no reason to require 
that all evidence be examined at trial.66 Typical implementations of this principle 
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include: a pre-trial investigative phase under the control of an investigating judge; an 
active trial court with its own investigative powers (which must conduct further 
investigations if reasonably relevant, regardless of whether these favour the 
prosecution or the defence); a prosecutor who is expected to look actively for 
exculpating material; the absence of party control over the evidentiary process 
(judicial control overrides the choices of other participants); a dossier in which all 
objectively relevant evidence is recorded so that it can later be relied upon; one 
investigation, covering both sides of the case; and the impossibility of avoiding trial 
by confessing (as the judge must actively investigate whether a confession is truthful, 
a ‘guilty plea’ as such cannot exist). 
 Secondly, inquisitorial logic prescribes that there can be no autonomous 
evidentiary rights for the defence. They will be neither absolute nor independent: 
defence rights will not be absolute in the sense that they can be limited or restricted if 
the interests of substantive truth finding so require. They will also be dependent in the 
sense that their exercise will depend on the permission of the prosecutor or judge. 
Together, this can be referred to as the non-autonomy of defence rights. In 
inquisitorial theory, the interests of the defence are presumed to coincide with the 
overall interest of finding the substantive truth, which is represented by the state. The 
defence do not theoretically need procedural rights with which they can conduct their 
own investigations, gather their own evidence, or present their own view on the facts, 
because the judicial investigation covers all sides of the case. While the defence may 
be given some input in the evidentiary process, this will serve as an extra check on the 
completeness of the state investigation, as a ‘reminder’ to the investigating officials as 
to what (unknown) lines of inquiry might be relevant or where there may be gaps and 
weaknesses in the official investigation. However, defence input cannot be a 
requirement for fair truth finding, for the state must be able to ensure truth finding on 
its own: the substantive truth must be found even if the defence choose not to 
participate in the fact-finding process, so that, in theory, the outcome of the 
proceedings should be the same regardless of whether the defence participate.  

An independent and autonomous evidentiary role for the defence would also 
be incompatible with the requirements of an inquisitorial system. For one, the accused 
is a valuable source of information and fair truth finding therefore requires that he be 
available as an object of the investigations. Second, the neutrality and impartiality of 
evidence gathered by the defence could not be ensured, as it falls outside the official 
investigation. Having the defence conduct their own investigations would also be 
illogical under inquisitorial theory, given the presence of a full state investigation into 
incriminating and exculpating evidence. Typical implementations of the non-
autonomy of the defence include: evidentiary defence rights that can only be invoked 
with the permission of investigating officials (judges or prosecutors); the absence of 
skills and resources for gathering evidence among defence lawyers; the possibility to 
(temporarily) withhold information from the defence (which suggests that defence 
control on the investigation is not seen as essential); and the power to question and 
detain the suspect with a view to obtaining information from him.   
 The third condition for fair truth finding is that there must be hierarchical 
control between the various official investigators. Because the official investigative 
efforts are crucial to truth finding, and because the defence can offer no truly 
independent control on the official investigation, the procedural system must provide 
its own, internal checks and corrections on mistakes, bias and partiality. Decisions 
about the investigation and evaluation of the evidence are reviewed at increasing 
levels of seniority and authority, with more experience and more powers that allow 
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the quality of lower decision making to be assessed and corrected if necessary. Thus 
police decisions may be reviewed by the prosecutor, who in turn is subordinate to the 
investigating judge, whose work is then checked by the trial court, which can 
subsequently be reviewed by a court of appeal. The requirement of hierarchical 
control is related to the condition of judicially controlled investigations (which 
prescribes actual judicial involvement in the execution of the investigations), but it 
adds to it by requiring that there be hierarchical supervision and control on the quality 
of judicial involvement. Typical implementations include a dossier in which all 
decision making and investigative results are recorded in detail (to allow superior 
review); a hierarchical structure of authority and command; and internal transparency 
(so that all participants are aware of the results of the investigation and can review it 
and comment on it). 
 Finally, the fourth condition for fair inquisitorial truth finding is that there 
must be codified and regulated investigative powers. In order to ensure that the 
investigations are complete and reliable, the state must have powers to gather 
evidence. But it is important that these powers are circumscribed and regulated. 
Firstly, there must be checks and balances to avoid the abuse of investigative powers: 
the truth may not be pursued at all costs. It is one of the core principles of the 
continental idea of Rechtsstaat that the state, in the exercise of its powers, is bound by 
law. Secondly, the regulation of investigative powers is important for ensuring that 
the evidence gathered is reliable and verifiable. With the criminal process structured 
as a continuous process of gathering and recording evidence for the trial court to 
evaluate (e.g., in the dossier), the reliability of the evidence must be ensured as it is 
being recorded. This could involve detailed rules about how an investigative 
technique should be used – such as the suspect’s right of silence, which prohibits the 
use of pressure during interrogations with a view to avoiding false confessions.67 
Quality control can also involve supervisory mechanisms, such as the mandatory 
involvement of an investigating judge in the actual evidence gathering. A further 
reason why regulation of the investigative phase is important is that it allows the trial 
court to verify the results of the pre-trial investigation: the trial court must be able to 
check whether the rules and regulations have been complied with and that the 
evidence recorded is accurate and reliable. Typical implementations include a detailed 
regulation of investigative powers; an exclusive enumeration of investigative powers 
in statute; judicial control on the application and execution of such powers; and 
requirements on the investigating officers to record and report all their findings. 
 When speaking of inquisitorial procedure, a word of warning is in order about 
the confusing use of the term ‘accusatorial’. This term is sometimes used to denote 
that in the 19th Century modern inquisitorial process got rid of some of its old 
excesses, such as torture and secret hearings. In particular, it refers to the fact that 
procedures are initiated by a prosecuting actor who is separate from the judge. 
Confusingly, the term is also used as a synonym for adversarial proceedings. In this 
book, the term will therefore be avoided. Used properly, the accusatorial nature of a 
procedural system refers only to the mode of initiation, not to the nature of the truth 
finding process. While it is true that an adversarial system logically always requires a 
prosecutor (rather than a judge) to initiate the proceedings and formulate the charge 
(and thus must be accusatorial), having such a prosecutorial figure is not necessarily 
at odds with the inquisitorial procedural theory or its fundamental tenets (which, 
consequently, may be accusatorial). Therefore, as long as the investigations remain 
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official and judicial rather than party controlled, inquisitorial truth finding is 
preserved even if it features an ‘accusatorial’ prosecutor. The mode of initiation is not 
characteristic for either type.68 We shall pursue this point in some detail in Chapter 6, 
which deals with the history of the Dutch inquisitorial tradition. 
 

2.8	   The	  concept	  of	  convergence	  and	  the	  significance	  of	  the	  prosecutor	  
 
The ideal types clarify the essential differences between inquisitorial and adversarial 
traditions, and in that way they provide a frame of reference against which the 
development of actual systems can be measured. In the adversarial ideal type, truth 
finding is done through proceduralised debate, whereas in the inquisitorial type it is 
done through regulated inquest. The essential difference between these two modes 
lies in how the three main tasks of truth finding are allocated: gathering the 
incriminating and exculpating evidence that is deemed relevant; ensuring its 
reliability; and coming to an interpretation of what the evidence means for the 
question of guilt. In a system based on the inquisitorial tradition, the trial court is 
responsible for all three tasks, though it can be assisted by the pre-trial investigations 
carried out by the prosecutor and investigating judge. In an adversarial system, the 
tasks are mostly divided between the prosecution and defence, each determining their 
own relevance, conducting their own investigations, testing reliability through oral 
examination, and offering and debating interpretations, with the tribunal of fact being 
restricted in principle to the evidence investigated, selected and presented by the 
parties. 
 The difference in party control also implies a different meaning of the concept 
of relevance. Evidentiary relevance can be interpreted in a subjective, partisan-
interested manner (party relevance), or in an objective, judicial way (substantive 
relevance). In an adversarial system, relevance is simply what the parties decide is 
relevant according to their own, partisan interests. It is a subjective test that cannot be 
checked by anyone other than the party itself. The judge may be given the power to 
overrule party choice by deciding that certain evidence is irrelevant and therefore 
inadmissible at trial (and in that limited way relevance may feature as a legal 
concept), but that is a negative correction on party choice only: the judge may not 
introduce evidence that he believes to be relevant but that is not adduced by either 
side. Moreover, the correction is marginal: as long as a party can reasonably argue 
that particular evidence is relevant from the perspective of their subjective, partisan 
interests, the judge should admit it; he may not rely on his own ideas of where the 
truth in the case lies. In an inquisitorial system, relevance means substantive 
relevance. The concept has a more objective meaning and is related to the notion of 
the substantive truth: information is relevant if it can objectively and reasonably be 
said to contribute to establishing the facts. Relevance is decided by prosecutors and 
judges not on the basis of partisan considerations, but on whether they think evidence 
is reasonably likely to shed light on finding that truth. It has nothing to do with 
partisan interests or party input, but is always judged from an objective, neutral 
perspective. As a legal concept, it has a broad significance in inquisitorial systems, 
functioning as an instruction norm that dictates the entire investigations. In an 
adversarial system, it is merely a procedural notion which prescribes that each party 
must have an opportunity to state his case regardless of substantive merit. 
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 These essential differences in terms of party control and relevance are closely 
related to the role of the prosecutor. In the adversarial ideal type, the prosecutor has a 
partisan role: he investigates and presents only the evidence that he needs in order to 
prove his charge. He is not responsible for testing its reliability, and in presenting the 
evidence he will highlight only how it supports his case. In the inquisitorial type, the 
prosecutor does not theoretically need to have an important role: the court may 
control the entire investigations. But if a prosecutor is involved, his role will be that of 
an impartial investigator, especially in the pre-trial phase. He decides upon relevance 
in an impartial way with a view to the substantive truth, thus covering incriminating 
and exculpating evidence. He must seek out such evidence actively, ensure its 
reliability, and present it to the trial court in a neutral fashion. The prosecutor will 
present his findings to the court in a dossier – the ‘spinal cord’ of the entire 
proceedings69 – which, notwithstanding the fact that the trial court has its own 
investigative powers, will be the crucial source for truth finding. The fundamental 
nature of these differences, related as they are to distinct cultural notions of fair truth 
finding, makes the prosecutor topical for studying convergence. If his role and 
position in the evidentiary process change, then this is likely to imply changes to 
fundamental tenets and procedural theory about fair truth finding as well. Yet because 
such deeply rooted cultural notions are involved, resistance against such changes is 
equally likely. 
 The ideal types also show how in each tradition the role of the prosecutor 
hangs together with that of other participants. In an adversarial system, the 
relationship between prosecution and defence is particularly important, because it is 
crucial for fair truth finding that the defence have an opportunity to test prosecution 
evidence and contradict the prosecution case, with equal and independent means. The 
role of the trial court is also important in the sense that it offers no substantive control 
over or correction on the prosecutor’s contribution to the evidentiary process. In an 
inquisitorial system, the relationship between the prosecutor and the court (including 
the investigating judge) is particularly significant: the prosecutor works together with 
the judges and shares their responsibility for substantive truth finding. The 
relationship between prosecution and defence is also relevant for precisely the 
opposite reasons as in an adversarial system: because the defence have no 
autonomous ways to contribute to the evidentiary process, they ultimately depend on 
the prosecutor (and the court) for getting exculpating material found and heard. 
 With the ideal types and their essential differences in mind, the concept of 
convergence can be further clarified. Systems can easily take on similar procedural 
rules and features as a result of internal and external pressure. But such similarity at 
the third, lowest level of ideal-typical analysis does not necessarily imply 
convergence at a deeper level of procedural theory or at the even deeper level of 
fundamental tenets. Those cultural fundaments may simply have found new ways of 
expressing themselves, so that the meaning of a formally similar rule or feature can 
differ between systems because of their distinct notions of fair truth finding. Equally, 
if a rule or feature that implements some principle of traditional procedural theory is 
abolished, it does not necessarily follow that the tradition itself is abandoned. It may 
have been replaced with a new rule of feature that has the same ratio juris as the old 
one.70  

                                                
69 Damaska (1986), p. 50. 
70 Cf. Damaska (1986), p. 94-96. 
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Therefore, whether or not systems converge depends on the theoretical 
conditions for fair truth finding that undergird the system and the fundamental tenets 
on which those are based. Systems of criminal procedure only truly become more 
similar if they start sharing notions and concepts at those deep levels. The commonly 
used analogy of convergence as systems moving along a continuum can illustrate 
what is meant by convergence.71 On both extremes of the continuum are the 
inquisitorial and adversarial ideal types. Over time, as a system’s procedural theory 
and fundamental tenets start to deviate from the ideal type, the system may move 
away from that extreme and shift more towards the middle. If systems from both sides 
meet each other somewhere in the middle, or if systems from one side move to the 
other side, one can conclude that convergence is taking place. However, the 
continuum shows that systems may also be moving closer together yet remaining on 
distinct sides of the continuum, so that they remain fundamentally different even if 
they do increasingly approach one another.72 
 In any discussion about convergence, particular attention must be paid to 
issues of coherence.73 Whatever fair truth finding notions a procedural system is 
based on, it must implement them in a logically coherent and adequate manner so that 
the theoretical conditions for fair truth finding can and will be fulfilled. The cogs and 
wheels of the machinery must fit together well in order to allow the machinery to 
operate adequately and smoothly – in perfect chronology, not to fast, not too slow, 
and without grinding to a halt. The ideal types describe how a system can be coherent 
on its own, culturally determined terms. They show what a coherent set of 
fundamental tenets might look like, what procedural theory follows logically from 
those tenets, and how that theory can be translated into a coherent system of checks 
and guarantees that ensure that each participant can and will do what is expected of 
him in terms of fair truth finding. Because of their distinct coherence, mixing features 
from the adversarial and inquisitorial traditions is not straightforward. The 
transplantation of alien elements could disturb the coherence of the recipient system. 
However, it is also possible that new types of fair truth finding emerge, which would 
be neither inquisitorial nor adversarial yet coherent on their own terms. Indeed, 
various authors have suggested ‘compromise’ or ‘participatory’ models that combine 
elements of the inquisitorial and adversarial into a new model that is neither the one 
nor the other.74 The possibility that the convergence process moves beyond the 
continuum between inquisitorial and adversarial procedure must therefore be 
maintained. 
 

2.9	  	   The	  method	  and	  approach	  of	  this	  study	  
 
There are no hard and fast methodological rules for an interpretative approach to legal 
culture.75 However, the ideal types, applied as analytical tools, provide useful 
guidance. They set out general patterns of fundamental tenets of thinking about fair 
truth finding, the corresponding procedural theory, and the translation into a 
procedural system. We can use the ideal types to recognise such cultural patterns in 
England and the Netherlands. They allow us to recognise patterns of thinking and 

                                                
71 See, e.g., Jörg, Field & Brants (1995); Jackson & Langer (2008); Schwikkard (2008); Brants (2010). 
72 Jörg, Field & Brants (1995). 
73 Jörg (2004). 
74 Delmas-Marty (1995); Maher (1995); Jackson (2005); Grande (2008); Weigend (2011). 
75 Brants (2013b). Cf. also Glenn (2010), p. 7; Glanert (2012). 
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reasoning in terms of fundamental tenets and procedural theory, and to understand the 
internal logic of the procedural system and the raison d’être of its rules and features. 
This, in short, allows us to construct cultural ideas about fair truth finding and to trace 
their development over time. But it should be remembered, as Roberts has argued, 
that ‘[…] even then the unravelling of “(legal) culture” is bound to remain elusive and 
intangible at any length.’76 
 Under this interpretative approach, the procedural system is defined in a wide 
sense: it includes not only positive (statutory) rules, but also case law, (unwritten) 
legal principles, doctrine, and ‘soft law’ such as guidance, official policy, directives, 
and codes of practice. But an interpretative approach to legal culture requires more 
than looking at procedural systems alone. Legal culture cannot simply be ‘derived’ or 
‘deduced’ from formal rules and features. We must also look for ideas, beliefs, values 
and assumptions about fair truth finding (and changes therein) in the context of the 
system: in legislative debates in parliament, in the legal literature, in arguments used 
in legal texts and decisions, and in the political context generally. It should be noted 
that although my definition of procedural systems includes formalised practice as it 
may be laid down in guidelines, codes of conduct and internal documents, I have not 
studied ‘law in action’ in the sense of asking whether procedural participants actually 
do what the system expects of them. The purpose of this book is to inquire into the 
theory and assumptions of how systems try to find the truth, not whether legal 
practice lives up to the expectations that the system places on it. Even if certain 
formal rules or features of a procedural system hardly ever materialise in practice, a 
myth can be crucially instructive about the ratio and logic of a procedural system.77 
For instance, the fact that judicial supervision on the pre-trial investigation does not 
always materialise in Continental systems does not diminish the fact that the 
inquisitorial tradition attaches to judicially controlled investigations as a way to 
ensure that all reasonably relevant incriminating and exculpating evidence is found.78 

Literature study is an important method for this research. Grasping foreign 
legal culture requires studying local legal literature and trying to understand and 
characterise the ways of reasoning about criminal process and the assumptions and 
values that emerge from debates and disagreements. It contains the ‘discourse of 
reform’, that is the legal concepts, values and images that are used to justify or 
criticize particular procedural developments.79 For the historical part, I have relied 
predominantly on secondary literature. Many excellent studies have been conducted 
on the history of criminal justice, and they allow us to infer the notions of fair truth 
finding that applied in the past fairly easily. As to the modern developments, an 
overview of the recent literature and legal developments was required. It would, of 
course, have been impossible to study all literature, case law and legislation on 
English and Dutch criminal procedure that has been published in the past four 
decades. To obtain a good overview of the debates, I have selected my sources in two 
ways. Firstly, I have searched electronic journal databases and library catalogues on 
topics that relate directly or indirectly to the role of the prosecutor in fair truth finding 
as it traditionally was in each of the jurisdictions. The ‘snowball’ method was 
appropriate for identifying the most important and widely cited contributions to the 
debates on the relevant topics. Secondly, to get a good feel of the development of the 
most important procedural debates over time, I have read through the main periodicals 
                                                
76 Roberts (2002), p. 543. 
77 Nelken (2007), p. 128. 
78 Goldstein & Marcus (1977); Langbein & Weinreb (1978). 
79 Colson & Field (2011), p. 24-25. 
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on criminal procedure in both jurisdictions and selected all articles, case notes and 
legislative commentaries that seemed potentially relevant to the role of the prosecutor. 
For Dutch law, I have used the journal Delikt & Delinkwent for the period 1970-2010 
and the Tijdschrift voor Strafrecht for the preceding decade, complemented with the 
Tijdschrift voor Criminologie, the main criminological journal, which gives an 
impression of the criminological debates and policy developments.80 For English law, 
I have used the Criminal Law Review for the same period, supplemented with the 
Journal of Law and Society and the British Journal of Criminology to get a sense of 
the socio-legal context of the legal developments that I have studied. The benefit of 
these journals is that they are among the most authoritative in their field, and that they 
aim at practitioners as well as academics. They are not, of course, my only sources. 
The point of going through these journals was to get an overview of potentially 
relevant developments in the legal system and its context. Once I had identified such 
developments, I have searched for other literature, policy documentation, legislative 
documents, case law, parliamentary debates and sociological research that could shed 
further light on them. 

As said earlier, interpreting legal culture requires both immersion and 
distance. For me personally, this creates two challenges. For English law, a system I 
do not know intimately, the trick was to immerse myself sufficiently to make sense of 
the rules and principles that interested me; the second step – taking distance – was 
relatively easy, as I am an outsider. While there is no clear method for getting to 
understand a system, what is required, at least, is to study the debates in literature, 
case law and policy and legislation documents, and to get a feel of the reasoning and 
arguments in which they are framed. For that purpose, I have spent some time in 
England, in London, Winchester and at the University of Cardiff, speaking with 
academics, barristers and solicitors, CPS staff, and judges, and also attending various 
trials.  

For my study of Dutch law, the challenge was the reverse. Though I have 
never practiced law, I am enough of a native to be blind to my culturally determined 
assumptions and beliefs about procedural propriety. For instance, it never struck me 
as odd that evidentiary defence rights in the Netherlands cannot usually be exercised 
without permission from the prosecutor or judge, or that they can almost always be 
restricted in the interests of the investigation – something that is very different in 
England. Here the challenge was not immersion, but distance. Again, there is no clear 
method to do this. However, using ideal types as analytical tools forces one to state 
the underlying assumptions of one’s own procedural law in a systematic and objective 
way. And comparing itself is a way of achieving critical distance, because it forces 
one to recognize the idiosyncrasies of one’s own legal culture and system. As Marcel 
Ancel wrote: ‘Le role formateur du droit comparé n’a plus à ète souligné. Il donne à 
l’étudiant des ouvertures nouvelles, en lui faisant connaître d’autres règles et d’autres 
systèmes que les siens propres. Il permet au jurist une meilleure connaissance et une 
meilleure comprehension de son droit, dont les caractères particuliers se dégagent 
mieux encore d’une comparaison avec l’etranger. Il enrichit le baggage du jurist 
même le mieux formé; car il lui fournit des apercus, des idées, des arguments que la 
seule connaissance de son proper droit ne lui offrirait pas.’81 
                                                
80 Van der Meij (2010) has also done valuable work in mapping the academic literature, parliamentary 
debates, policy documents and legal changes pertaining to the pre-trial tasks of the prosecutor, 
investigating judge and defence, covering the period between the introduction of the Code of Criminal 
Procedure of 1926 and 2009. 
81 Ancel (1971), p. 10. 



 33 

Answering the research question – whether changes in the position and role of 
the prosecutor have also meant that traditional differences between cultural attitudes 
to fair truth finding no longer apply – with the help of the adversarial and inquisitorial 
ideal types follows a three-step approach for each jurisdiction. These steps coincide 
with the sub-questions that have been formulated earlier, but their content and set-up 
can now be explained with somewhat more detail. 

First, it will be shown in what way and to what extent the English and Dutch 
systems conformed with the adversarial and inquisitorial ideal types in the first half of 
the 20th Century. This will give us the traditional frame of reference against which the 
recent developments in both jurisdictions can be compared and analysed. We shall see 
what the fundamental tenets were, what theoretical conditions for fair truth finding 
applied, and how these conditions were historically and traditionally implemented in 
the procedural system. Because the prosecutor is characteristic of the differences 
between the inquisitorial and adversarial tradition, these historical chapters focus 
predominantly on the prosecutor’s role in the investigation, evaluation and 
presentation of evidence. In order to show that these reference points are not merely 
coincidental but stand in a long, deeply-rooted procedural tradition, we shall go back 
further in time, and trace, in general lines, the development of the most important 
features of the role of the prosecutor in fair truth finding. As we shall see, we are 
indeed dealing with deeply rooted cultures and traditions that are characteristic of the 
identity of legal communities. 

The second step is to make an inventory of changes in the procedural system 
between 1960 and 2010 that seem to affect or touch upon the traditional 
implementations of fair truth finding conditions that were identified in the first step of 
the research. These are the changes that are likely to push the systems away from their 
traditional bases and could cause convergence. Changes that explicitly adhere to 
tradition are also included, because they can tell us much about resistance against 
deviation and convergence. The changes are presented in their context – the political 
climate in which they arose, the reasons and aims behind them, and the way they were 
discussed and received in legal literature – so that we can reflect on their cultural 
meaning. 

The third and final step for each jurisdiction is to analyse to what extent and in 
what manner the traditional theoretical conditions for fair truth finding have continued 
to guide the recent evolution of the system, and whether the system is still geared 
towards fulfilling those conditions. On the basis of that analysis, we will be able to 
discuss what the fundamental tenets of each system now look like and whether their 
traditional differences have disappeared. That overarching question is answered in the 
final chapter, which also contains general observations about the nature of fair truth 
finding in the Netherlands and England today, about the concept of convergence, and 
about the significance of tradition. The book ends with an epilogue contains some 
critical and evaluative remarks about the changes and tendencies which we shall now 
explore. 
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3.	   The	  history	  of	  the	  English	  procedural	  tradition	  
 

3.1	   Introduction	  
In understanding the development leading up to what we could refer to as classical 
adversarial process as it existed in England in the late 19th and early 20th century, two 
correlated themes, each with deep historical roots, are important. Firstly, in England 
the investigation and prosecution of crime was historically not seen as a task of the 
state but as something that could and should be done by private citizens: law 
enforcement was a task the community carried out by and for itself. Secondly, the 
criminal trial was not construed as a rational inquiry into the facts dedicated to 
seeking out and hearing all relevant incriminating and exculpating evidence. Rather, it 
was a clash between two partisan views on the facts. On the basis of these two 
features, classical adversarial process could develop in England, starting in the 18th 
Century but culminating in the early 20th Century. We shall see that it is through the 
combination of these two features that an essentially partisan role for the prosecutor 
developed, one that was limited to obtaining and presenting incriminating evidence, 
coupled with an opportunity for the defendant to protest his innocence. 
 This chapter starts with a brief description of the history of private criminal 
law enforcement. This is followed by an overview of the history of earlier forms of 
trial and the nature of its evidentiary process. Then, section 4 takes a more detailed 
look at how these two elements evolved into an adversarial, debate-style process. 
Sections 5 and 6 deal with some important refinements of that adversarial process, 
namely the development of various mechanisms of public law enforcement and 
prosecution. In section 7, the adversarial ideal type is used to show what fundamental 
tenets the English procedural tradition was historically based on, and how the 
procedural system as it stood in the beginning of the 20th century reflected adversarial 
procedural theory. 
 

3.2	   The	  investigation	  and	  prosecution	  of	  crime	  before	  the	  19th	  Century	  
 
Up until the 19th Century, keeping the peace and investigating and prosecuting crime 
were generally seen as private and communal tasks. The state was not normally 
involved in an active manner. Although the medieval kings did take an interest in 
ensuring that order was kept and law was enforced – a concept known as keeping the 
king’s peace1 – their involvement remained limited to organising courts and gaols, 
providing judges, and executing sentences. The royal courts, with (professional) 
judges appointed by the king and deciding cases on his behalf, gradually obtained a 
monopoly on hearing and punishing (serious) crime, i.e. behaviour that was seen as 
breaching the king’s peace.2 But for bringing such cases to court, the kings mainly 
relied on victims, their kin, and other members of the public. This probably had 
practical reasons at first, but over time the limited state involvement in law 
enforcement came to be regarded as something of a constitutional safeguard against 
the abuse of executive power: without law enforcement powers, there was no risk of 
                                                
1 Baker (2002), p. 501-502; Hudson (1996), p. 55-56; Hudson (2012), p. 162, p. 386. 
2 On the jurisdictional concept of pleas of the crown, see Baker (2002), p. 502; Hudson (1996), p. 161-
165. 
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them being abused. This applied both to the preparation of a criminal prosecution as 
well as to its formal initiation and presentation in court (i.e, the prosecution of crime 
in the strict sense). 
 In medieval times, the preparation of a criminal process – detecting crimes, 
gathering evidence and apprehending suspects – depended on private initiative and 
was almost entirely left to ordinary citizens. Until the 13th Century, law enforcement 
depended on the mechanisms of frankpledge and the hue and cry. The first were 
groups of men (usually from one village or other small unit) who acted as each other’s 
sureties: if one of the members of a frankpledge committed an offence, the others 
were under a duty to apprehend him and make him available for prosecution and trial; 
if they failed to do so, the men of the frankpledge had to pay a fine.3 The second 
communal mechanism of law enforcement, the hue and cry, was a general 
requirement for a victim or witness of a crime to notify the local community (e.g., a 
village, parish or town) of what had happened. All members of the community were 
then required to assist in pursuing the offender and bringing him to gaol.4 Any citizen 
had powers of arrest and was under a legal duty to own certain arms, so that a 
powerful force of people, a posse comitatus, could be gathered if an offender needed 
to be pursued.5 
 In the 13th and 14th Centuries, these communal mechanisms of law 
enforcement were found wanting and ineffective.6 The kings at the time intervened by 
introducing justices of the peace (JPs) and gradually extending their powers. In the 
area of law enforcement, the main responsibility of these JPs was to secure the arrest 
of victims and to take statements (called presentments) from suspects and witnesses 
that were brought before them. The benefit of the justices of the peace was that they 
had a clear, official responsibility for law enforcement. But they were not government 
officials, and their appearance did not signal a greater state involvement in law 
enforcement. In fact, the JPs were placed at considerable distance from the executive: 
they were not paid for their work (they were supposed to be men of independent 
means), and they did not take instructions from public authorities. Also, justices of the 
peace were essentially amateurs, drawn from the local gentry, rather than professional 
law enforcers.7 In this way, the medieval system of law enforcement could be made 
more effective and reliable without having to make it officially controlled.8 
 Justices of the peace were assisted by constables, over whom they had 
authority. Constables were expected to perform the physical aspects of policing: 
patrolling the streets, gathering information, arresting suspects, keeping the gaols, and 
finding and producing witnesses for trials. Constables were ordinary members of the 
local community (of a village, parish or town) who were locally elected to take care 
of peace-keeping duties for a limited period of time. They were not salaried officials 
or professionals. Instead, they were expected to do their peace-keeping work as a 
matter of community duty. The introduction of constables was an important step away 
from community policing and towards specialisation and delegation. But it was an 
                                                
3 Van Caenegem (1976), p. 48; Hudson (1996), p. 63-65; Hudson (2012), p. 717. See generally Morris 
(1910). 
4 Hudson (2012), p. 395. 
5 Id.; Stephen (1883-I), p. 186-188. 
6 Morris (1910), p. 151-153. 
7 Langbein (1974), p. 5-6; Baker (2002), p. 25. 
8 Brooks (2008), p. 14. Another type of judicial officer similar to the JP was the coroner, which had the 
duty to investigate sudden, unnatural or suspicious deaths, and to assist with the preparation of a 
prosecution if the death was found to have been felonious (homicide, suicide): Hunnisett (1961), p. 20-
27; Van Caenegem (1976), p. 52; Baker (2002), p. 505; Hudson (2012), p. 719-720. 
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innovation that, like the justices of the peace, stayed close to the idea of community 
policing: constables were amateur members of the public fulfilling the office by rota, 
and they had few legal powers beyond those available to ordinary citizens. Constables 
took instructions from justices of the peace, but not from the executive.9 
 Like law enforcement and crime detection, the prosecution of crime was also 
in private hands. It was generally up to ordinary citizens to find a competent court, to 
formulate a charge, to secure the attendance of the suspect, and arrange for witnesses 
to testify and other evidence to be heard. Normally, the victim or his kin would take 
on that task, or a state official if the king’s interests were directly affected. But the 
12th century English kings developed a mechanism of communal indictment, which 
remained in place for a number of centuries. This mechanism was intended to cover 
the shortcomings of a purely private system, in which victims were often unwilling to 
step forward. The new mechanism involved judges – royal judges on their annual 
tours of the country (assizes) or local justices of the peace dealing with less serious 
matters – calling together groups of local men who were obliged to inform the judges 
of all crimes they knew of and to indicate who the suspects were.10 This procedure, 
known as the jury of presentment, or grand jury indictment, was a way of coupling 
royal judicial power with local knowledge: judges could effectively convict and 
punish offenders based on cases and information brought to their attention by the 
community, without having to rely exclusively on the initiative of a private 
prosecutor.11 But by the 15th Century, probably as a result of the increasing size and 
complexity of local communities, grand juries were no longer fully self-informing. 
Instead, they had to rely on private accusers to inform them of crimes and suspects, 
and to supply them with supporting evidence.12 The result was the ‘modern’ process 
of grand jury indictment: a private prosecutor would prepare a charge, but the case 
would only be taken to court if the grand jury found that there was a case to answer. 
 Over time, prosecution by private initiative but filtered and checked by a 
grand jury became a constitutional principle: with few exceptions, no prosecution for 
felony could be brought without the approval of a sworn jury of at least 12 men. The 
grand jury operated as a safeguard against overzealous or malicious prosecution. It 
thus protected against unscrupulous citizens, but also against unwarranted or abusive 
prosecutions brought by government officials for cases in which the king and state 
were (allegedly) victimised.13 Other modes of prosecution were available, but the fact 
that their use decreased over time and became ever more controversial stresses the 
principled nature of grand jury indictment. For instance, prosecution for felony by 
appeal by the victim or his kin, a remnant of early criminal process that did not 
involve jury presentment, remained competent but gradually fell into disuse.14 
                                                
9 Stephen (1883-I), p. 193; Hay & Snyder (1989), p. 16; Beattie (2001), p. 121. 
10 Van Caenegem (1976), p. 43; Green (1985), p. 7; Hudson (1996), p. 177; Baker (2002), p. 505. 
Grand jury indictments may have been developed as a communal safeguard against ex officio 
prosecution in medieval ecclesiastical procedures: Van Caenegem (1976). See also Groot (1982); 
Helmholz (1983) for other views on the (earlier) origins of the grand jury. 
11 Hudson (1996), p. 141. 
12 Devlin (1960), p. 3-5; Langbein (1974), p. 43 and p. 118-119. 
13 Baker (1977), p. 18-19. Baker quotes one Lord Burghley as having said that ‘It was the liberty of the 
subject of England more than of all other nations that he cannot be molested or imprisoned without 
indictment.’ 
14 Baker (1977), p. 17-18; Hudson (1996), p. 71; Baker (2002), p. 503-505. Appeals were formally 
abolished in 1819, but had by then already become effectively obsolete: Baker (2002), p. 505. In case 
of a prosecution by appeal, the accused had the the possibility to demand an inquest into the merits of 
the appeal; a jury of sworn laymen would then examine whether the appeal had been brought de odio et 
atia. Green (1985), p. 12; Hudson (1996), p. 171-172. 
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Another exception was prosecution by laying an information, which meant that the 
prosecution would take place on the mere information of one person (an ordinary 
citizen or a government official). However, informations were restricted to less 
serious cases (without capital punishment) for which lower safeguards could apply; 
attempts to use them for felony were unsuccessful.15  

There were various attempts to use ex officio government prosecutions that 
required neither private initiative nor grand jury scrutiny. Although ex officio 
prosecution by royal officials would almost certainly have been more effective than 
communal or private indictment, it was unpopular and controversial because it was 
susceptible to abuse. In medieval times, there were royal officials who could initiate 
prosecutions on their own motion in the name of the king without private initiative or 
communal indictment, but some of them were so malicious and vexatious that the 
grand jury was introduced as a safeguard.16 (One famous public prosecutor in 
medieval times was nicknamed Malarteis for the evils he brought about by means of 
his prosecution powers.17) A later form of public prosecution, developed between the 
14th and 16th Century, was the power of JPs to prosecute and try cases on the basis of 
their own examinations and without the involvement of a private prosecutor or grand 
jury. However, this power of so-called summary jurisdiction was reserved for less 
serious offences.18 In general, the state would only get involved in cases in which it 
was itself a victim. The legal interests of the state were represented by the so-called 
law officers of the crown, in particular the Attorney-General (A-G). Although he 
could lay an information for a less serious offence, he would normally only prosecute 
serious cases if the king or his government were directly affected, such as treason or 
crimes against the coinage.19 The A-G had no authority to prosecute ex officio in 
other kinds of cases, but he did have the power of issuing a nolle prosequi, with 
which private prosecutions could be stayed.20 This power was controversial, as it was 
thought to interfere with citizens’ liberty to prosecute.21 

In the 16th century, the system of private prosecution was found wanting. It 
failed to provide a reliable mechanism for the government to ensure that law and 
order were kept. There was serious social unrest and political instability at the time, 
with the Tudors having usurped royal power and Henry VIII initiating the separation 
from the Roman Catholic Church. Consequently, the government wished to 
strengthen its grip on society, in particular on the prosecution process.22 The Tudors 
took measures to that effect, but they did not abandon the general principle of private 
prosecution. Instead, they sought to strengthen and improve the private prosecution 
process. The main reform was the introduction of a new pre-trial procedure, the so-
called ‘Marian’ pre-trial, in 1504 and 1505. The Marian pre-trial involved a 
regularised procedure by which JPs could force private prosecutors to bring their case 
to trial and to assist them with the preparations for trial. When a private prosecutor 

                                                
15 Stephen (1883-I), p. 294-297; Plucknett (1956), p. 429-430; Baker (1977), p. 18-21; Green (1985), p. 
115-116; Baker (2002), p. 506. 
16 The Assize of Clarendon of 1166 forbade such public prosecution without communal presentment: 
Van Caenegem (1976); Helmholz (1983). 
17 Hudson (2012), p. 306-307. 
18 Langbein (1974), p. 67. Langbein indicates that prosecution and trial by the JP was mainly used for 
regulatory offences (e.g., related to poaching, weights and measures, forgery, labourers, vagabonds). 
19 Devlin (1960), p. 17; Edwards (1964), p. 263. 
20 Edwards (1964), p. 227-237. There were also statutory provisions that stipulated that the A-G’s 
consent was required for the prosecution of certain kinds of crime: Edwards (1964), p. 237-246. 
21 Hay & Snyder (1989), p. 34. 
22 See Brooks (2008), p. 31-54; Green (1985), p. 112. 
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brought a suspect before a JP to have him committed to gaol, the magistrate was 
required to place the prosecutor and any witnesses that were brought along under a 
legal duty to appear at trial.23 This ensured that private prosecutors would pursue their 
case, and it offered them assistance by securing the attendance of prosecution 
witnesses. It has been suggested by John Langbein that JPs of the Marian pre-trial 
would sometimes also go further and actively assist prosecutors by investigating 
evidence and sometimes even by conducting the prosecution at trial, or at least by 
appearing as a prosecution witness.24 However, the evidentiary role of JPs was always 
that of a partisan prosecutor, not that of a neutral investigator: they only had to bolster 
the case for the prosecution, and they were not required to look for evidence that 
favoured the accused.25 Nor could the JPs initiate prosecutions if no private 
prosecutor stepped forward. Therefore, the Marian pre-trial should be understood as 
an effort to ‘inject an official or public element into the ongoing system of private 
prosecution’, but not to replace that system.26 

Although the Marian pre-trial may have helped private prosecutors with their 
burdens, the problem of citizens being unwilling to pursue a prosecution remained.27 
Nevertheless, various measures of improvement taken in the 17th and 18th Century 
show that there was still a general tendency to hold on to the system of private 
prosecutions rather than to replace it with a more public, centralised mechanism.28 
One such measure was the statutory reimbursement of some of the costs incurred by 
private prosecutors and prosecution witnesses.29 An even greater incentive was the 
offer of rewards for successful prosecutions that were increasingly prescribed by 
statute. These rewards were so large – many times the annual income of a labourer – 
that they encouraged private citizens to accept the costs, risks and burdens of 
conducting a prosecution.30 They also, however, had the less desirable effect of 
incentivising untruthful prosecutions, which in the 18th century would lead to changes 
in the evidentiary process at trial so that defendants could more effectively check and 
refute the prosecution evidence by means of adversarial debate. 

 

3.3	   Trial	  and	  truth	  finding	  before	  the	  18th	  Century	  
 
Although the notion of adversarial, equal and party-controlled debate did not develop 
until the 18th Century, the trial in early English criminal process was never 
constructed as an inquiry into all relevant incriminating and exculpating evidence by 
the tribunal of fact. The idea of a trial as inquest was not generally used for criminal 
                                                
23 See generally Langbein (1974), p. 6-18. 
24 Langbein (1974), p. 41-42 (on conducting investigations, including a discussion of manuals that 
instructed JPs how to gather evidence and question witnesses); p. 45-54 and 77-97 (on their role at 
trial); Langbein (2003), p. 41. Plucknett has described the Marian JPs as ‘something between an 
investigating judge and a detective’, Plucknett (1956). Whether JPs actually prosecuted cases (instead 
of private prosecutors) is contested: Baker (1977), p. 16; Green (1985), p. 119. 
25 Langbein (1974), p. 18; Beattie (1986), p. 271. 
26 Langbein (1974), p. 34-35. 
27 Among the problems of the Marian pre-trial were the preference among many people for an informal 
settlements of a crime (usually involving compensation) and the low number of JPs available in some 
areas, as well as corruption among magistrates: Beattie (1986), p. 38-39, 41-46 and 59-63; Sharpe 
(1980), p. 110-111.  
28 Langbein (1974), p. 43. 
29 Beattie (1986), p. 41-50. The costs of a prosecution could also be covered by one of the privately 
established prosecution societies that were created at the time: Philips (1989). 
30 Beattie (1986), p. 51. 
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cases. When the medieval trial by ordeal (in which God’s judgment on the facts was 
invoked) was abandoned in the course of the 13th century, the English were faced with 
the problem of how courts could find out whether suspects were guilty. Their solution 
was to use the grand jury, which was already involved in informing royal justices of 
known offences and offenders. Judges then started to rely on the jurors to obtain their 
opinion on which suspicions were well-founded and truthful, something the jurors 
could be expected to know because of their local knowledge and the informal 
inquiries they could make. Over time, the petty jury (deciding on guilt and innocence) 
separated from the grand jury (which kept its notifying and selecting task).31 As with 
detecting and prosecuting crime, the system relied on lay people rather than officials. 
And as with communal law enforcement, trial by jury became a constitutional 
principle, a safeguard against executive power.32  
 There were various procedures that allowed conviction and punishment 
without trial by jury, but their exceptional and controversial nature confirm that, as a 
rule, the facts had to be decided by a jury of one’s peers. These exceptions show that 
inquisitorial and officially controlled kinds of procedure were known to the English, 
but were considered unsuitable for general criminal procedure. For example, the 
infamous Court of Star Chamber proceeded by ‘inquisitorial examination’, meaning 
that its proceedings were initiated by judges, who also decided on the facts, using 
secret examination of suspects and witnesses on oath.33 (Because of its abuse for 
political purposes, Star Chamber was abolished in 1641.) Summary proceedings 
before justices of the peace also did not involve juries. The theory was that 
magistrates could decide the facts if they had personal knowledge about the offence, 
which could be obtained through the examination of witnesses.34 This kind of process 
was available for minor offences (misdemeanours) only, and it appears to have been 
deemed inappropriate for serious cases (i.e. those involving capital punishment).  
 Petty juries started out as self-informing decision makers who brought along 
their own knowledge about the facts of the case and the reputation of the people 
involved, or who could at least make some inquiries prior to trial. For that reason, 
there was no need for a mechanism to supply all relevant incriminating and 
exculpating evidence at the trial other than the incriminating evidence that was 
supplied by the prosecutor (unlike the more ‘inquisitorial’ procedures used by the 
English in exceptional cases).35 The self-informing role of the jury thus combined 
well with the system of private crime detection and prosecution, for by its very nature 
such a system could not provide for guarantees that both sides of a case are 
investigated and that all objectively relevant evidence is brought to trial by the 
prosecutor. A citizen enforcing the law essentially had a private, partisan interest to 
see to it that a case was brought to court and that a conviction was obtained, but not 
normally to adduce exculpating information. Getting at the truth and finding the 
relevant information for it was left to the members of the jury. 

                                                
31 Groot (1982); Green (1985), p. 14-17; Baker (2002), p. 507-508; Stephen (1883-I), p. 254. 
32 Besides fact finding, juries could nullify unpopular laws and mitigate draconian sentences. They 
often found against the law or the prosecution, for the number of jury acquittals has been high 
throughout history: Baker (1977), p. 23; Green (1985), p. 25; for a later period, see Beattie (1986), p. 
410. 
33 Baldwin (1913), 296-301; Langbein (1974), p. 72; Baker (2002), p. 118-119; Brooks (2008), p. 12-
13. 
34 Langbein (1974); Baker (1977). 
35 Cf. Plucknett (1956), p. 432. 
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Like the grand jury, the petty jury had lost its self-informing nature by the 16th 
century.36 As a consequence, the jury’s decision on guilt came to depend on the 
evidence presented at trial. This obviously caused problems. Under the system of 
private prosecutors and due to the remnants a process based on self-informing juries, 
only evidence for the prosecution would normally be secured and heard at trial, with 
the help (after 1505) of the Marian pre-trial and its prosecution-oriented justices of the 
peace. But there was no comparable mechanism for securing information that could 
favour the accused. Therefore, the evidence presented at trial was bound to be one-
sided. As a consequence, a new mode of trial developed that took the form of an 
altercation between the prosecutor and the accused.37 The trial consisted of a 
presentation of the incriminating evidence for the prosecution, mainly witnesses. If 
the accused pled his innocence, he was expected to contest that evidence and to 
explain, for instance, why the evidence was unreliable or why it did not support a 
finding of guilt. The accused therefore had to be forced to speak in person and to give 
his own exculpating evidence and arguments.38 The function of the trial was not so 
much to test the evidence for the prosecution by subjecting it to an investigation, but 
to elicit a response from the accused on the basis of which his guilt and innocence, his 
credibility and his character could be assessed and an appropriate verdict on guilt and 
punishment could be reached. There was consequently no need for hearing 
exculpatory evidence at trial, and there was no need for an investigation of 
incriminating as well as exculpating evidence.39 The idea was to have a spontaneous 
confrontation between a defendant and the prosecution evidence against him, for ‘it 
was believed that the truth would be most clearly revealed if the prisoner was 
confronted with the evidence […] in the courtroom so that the jury could judge the 
quality of his immediate, unprepared response.’40 

It would be misleading, however, to sketch the altercation trial as a serious, 
extensive discussion between prosecutor and defendant. They usually were a quick 
affair: a court could process between 15 and 20 altercation trials for felony per day in 
the 17th and early 18th century.41 The main reason for this brevity was that the 
defendant had few rights and means to contradict the prosecution case. Although 
evidence for the defence was not technically prohibited, it was neither facilitated nor 
encouraged: the defendant was not allowed assistance of counsel to speak on matters 
of fact;42 the defendant was not notified of the incriminating evidence before trial;43 

                                                
36 Langbein (1974), p. 118-119. 
37 Green (1985), p. 137; Baker (2002), p. 509; Langbein (2003), p. 13. The term altercation trial derives 
from Smith, De Republica Anglorum, published in 1583.  
38 Beattie (1986), p. 356; Beattie (2001), p. 260-264; Langbein (2003) speaks of the ‘accused-speaks 
trial’. For ways in which the accused was pressured into speaking out (including lengthy pre-trial 
detention, restrictions on evidentiary input, an unclear burden of proof, and the possibility of judicial 
sentence mitigation on the basis of the facts), see Langbein (2003), p. 48-61. 
39 Green (1985), p. 135-137; Beattie (1986), p. 270-272. Beattie also points out that juries were not 
concerned with abstract issues of guilt or innocence, but with reaching a verdict and punishment that 
were appropriate and acceptable socially (jurors were drawn from the area where the crime had been 
committed); for the same reasons, jurors paid a lot of attention to the character of the accused. Ibid, p. 
403-443. 
40 Beattie (1986), p. 271. 
41 Beattie (2001), p. 260. 
42 Gree (1985), p. 135-137; Langbein (2003), p. 26-39. It was sometimes possible, however, to engage 
legal counsel to argue certain points of law for the accused. For matters of fact, the accused had to 
speak for himself; the judge was expected to act as ‘counsel’ for the defendant on matters of fact, e.g. 
by seeking to clarify his statements and picking up on potentially exculpating leads. 
43 Beattie (1986), p. 271. 
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defendants could not make use of the Marian pre-trial mechanisms for securing the 
attendance of witnesses;44 and as defendants were normally gaoled pending trial, they 
had little opportunity to find and arrange witnesses.45 These limitations on the defence 
were thought to be justified because, in the famous words of Hawkins, ‘it requires no 
manner of skill to make a plain and honest defence.’46 In terms of truth finding, the 
assumption seems to have been that if the accused was innocent, he could 
demonstrate it; if he was guilty, he would be seen to be guilty and required no defence 
rights.47 For the purposes of the altercation trial, one-sided evidence still sufficed. 

The altercation trial was important for the historical development of 
adversarial process because it gave rise to the notion that a fair, regulated procedure 
was a precondition for truth finding. Although still in embryonic form, the emerging 
concept of fair trial included rules of evidence and a responsibility on the trial court to 
manage the proceedings. Rules of evidence were needed to control the information 
that was submitted to the jury, and especially to prevent inherently unreliable or 
untestable evidence from reaching the jury.48 In particular, hearsay evidence came to 
be excluded as a matter of course. Witnesses were required to give live testimony so 
that the suspect could ask questions and the jury could observe the demeanour of the 
witness so as to assess his or her credibility.49 The judge’s duties in the altercation 
trial included acting as counsel for the defendant by ensuring that the law was applied 
correctly. The trial judge also had to see to it that relevant exculpating questions were 
put to prosecution witnesses if the accused failed to do so.50 Furthermore, the judge 
became responsible for summing up the case to the jury and instructing the jury about 
the applicable law, thus steering their decision making.51 

Throughout history, neither the trial by self-informing jury nor the altercation 
trial were mandatory. As the trial was essentially a dispute between the private 
prosecutor and the accused, an agreement between both parties could settle the issue. 
Although purely private settlements for felony (often involving the payment of 
compensation) were officially prohibited, they did still occur.52 But even if a 
prosecution was brought, a guilty plea was sufficient to assert the truth and do away 
with the need for trial. The case could then proceed straight to sentencing. 
 

3.4	   The	  evolution	  of	  the	  adversarial	  process	  
 
In the 18th century, dissatisfaction with the reliance on private law enforcement and 
with the one-sidedness of the altercation trial led to the development of classic 
English adversarial process, in which the police act as prosecutors by default and the 
trial is structured as a true debate, with equal rights for prosecution and defence. 
There was not so much a birth of adversarial process as a gradual evolution towards 
it. Adversarialism was not born as a result of consciously and rationally redesigning 

                                                
44 Beattie (2001), p. 261. 
45 Beattie (1986), p. 350. 
46 Hawkins (1721) 
47 Cf. Ringnalda (2010), p. 123-125. 
48 Langbein (1974), p. 119-125. 
49 Beattie (1986), p. 273. 
50 Langbein (2003), p. 28-32. The trial judge was, however, limited to the evidence available at trial, 
i.e. normally that which had been prepared by the private prosecutor and the JPs: Beattie (1986), p. 
345. 
51 Green (1985), p. 129; Beattie (1986), p. 344-345. 
52 Beattie (1986), p. 39. 
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criminal procedure with a view to improving its truth-seeking capacity.53 Instead, it 
was the result of a long process of experimentation with means of empowering 
defendants and the adaptation of procedural forms known from private law, a process 
that was not without resistance among members of the public, the bar, and the 
judiciary.54 
 The catalysing factor in the evolution of adversarial process were the so-called 
treason trials of the 17th century. These were a number of trials against people accused 
of conspiring to murder Charles II, which were set against the background of the 
political and religious unrest after the Restoration of 1660. All those accused at the 
treason trials were convicted and executed, including leading members of the nobility 
and well-known political opponents of the king. After the Glorious Revolution of 
1688 (in which Charles’ successor, James II, was overthrown and Protestantism was 
reinstated), the treason trials were generally seen as a politically motivated perversion 
of justice that had resulted in wrongful convictions based on misleading, unreliable 
and even fabricated evidence. It was believed that the criminal process had failed to 
protect citizens against political abuse of power because the judiciary lacked political 
independence and defendants were unable to defend themselves, especially against 
professional and experienced prosecution counsel instructed by the state.55 The 
remedy, as far as relevant to our purposes, was to introduce procedural rights for 
defendants and to permit defence counsel, so as to counter any potential abuses on the 
side of the prosecution and compensate for weaknesses in the judge’s role as counsel 
for the defence. 
 The Treason Trials Act of 1696 was based on the idea that the wrongful 
convictions of the treason trials could be avoided by ensuring that the accused was 
procedurally equal to the prosecution, so that he had an adequate opportunity to show 
his innocence or discredit the prosecution evidence. In the pre-trial phase, the 
defendant was given improved opportunities to prepare his defence with the 
assistance of counsel.56 At trial, defence counsel was permitted to speak for the 
accused on matters of law as well as fact, to lead defence witnesses who could testify 
on oath, and to ask questions of prosecution witnesses – a first step towards cross-
examination. Defence witnesses could now also be forced to give evidence by means 
of the Marian pre-trial mechanisms that had previously been reserved for the 
prosecution.57 
 The ‘adversarial’ procedural protections and safeguards granted by the 
Treason Trials Act were not meant to apply to ordinary trials for felony. In general, 
the government after the Revolution was bent on ensuring the stability of the new 
regime and preserving law and order through strong repression of civil unrest. 
Protecting defendants was not among its priorities, except in extraordinary, politically 
sensitive cases of treason.58 By and large, the altercation trial continued to be 

                                                
53 Langbein (2003), p.333, speaking also of the adversarial ‘truth deficit’. 
54 On that resistance, see especially May (2003); May (2005). On the origins of adversarial procedure 
generally, see Langbein (2003) (who stresses the failure to recognise the public nature of law 
enforcement and prosecution); Cairns (1998). 
55 Langbein (2003), p. 67-86. 
56 The defendant was given a right to disclosure of the indictment, a right of assistance from counsel at 
the arraignment hearing at which a plea was tendered and legal issues were raised, a right to consult 
with counsel freely while remanded, and the possibility for defence counsel to conduct investigations 
and contact witnesses. Langbein (2003), p. 88-93 and p. 95. 
57 Langbein (2003), p. 93-96. 
58 Beattie (1986), p. 354-355. 
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applied.59 But the notions and mechanisms that were employed in the Treason Trials 
Act gradually found their way into ordinary criminal procedure, a process that started 
in the 1730s.60 Such borrowing was probably the result of the disadvantaged position 
of the defendant in the altercation process coming to be seen as increasingly more 
problematic. As the government had started to encourage private prosecutions by 
offering large rewards, there was a clear motive for malicious prosecutions and false 
testimony from prosecution witnesses, which the defendant, who lacked evidentiary 
rights, could not easily rebut or uncover.61 Also, private prosecutors began to engage 
professional assistance from solicitors (for preparing the case, gathering evidence and 
drafting legal briefs) and barristers (for presenting the case at trial, examining 
witnesses, and trying to convince the jury to convict). The professional, rhetorically 
skilful and well-prepared presentation of the prosecution case, compared to the 
spontaneous, intuitive replies given by the defendant in person, would have easily 
convinced a jury to find for the prosecutor regardless of the substantive strength of the 
case for the accused.62 Thus, the weak position of the defendant became increasingly 
problematic. 
 Because the investigation and prosecution of crime was seen as a private 
matter rather than a public good, the most natural way to solve these weaknesses was 
not to make law enforcement a public and neutral matter, but, instead, to strengthen 
the defence. By allowing the defendant to represent his partisan interests in the same 
way as the prosecutor could, the defendant would be able to correct the bias in favour 
of the prosecution that sometimes followed from the altercation process. In particular, 
defendants were increasingly allowed to be represented by legal counsel – formally 
only in 1836, but in practice already in the century before, at least in certain criminal 
courts.63 In that way, the conduct of the trial and the testing of the evidence became 
dominated by lawyers representing the opposed, partisan interests of their clients – the 
prosecutor and the defendant.64 Legal historian John Langbein has criticised this 
development as a missed opportunity to create a public mechanism for the 
investigation and prosecution of crime that would be dedicated to truth-seeking, 
similar to the inquisitorial systems of the continent: ‘[…] lawyerization of the trial 
was a response to the failure to develop a reliable and effective system of pre-trial 
criminal investigation […] the failure to understand that criminal investigation should 
be a public good.’65 But as Allyson May has explained, ‘[…] the English […] have 
quite simply feared the state more than they have feared criminals.’66 Indeed, the 
treason trials led to an even greater unpopularity of public prosecutors, as those that 
had acted on behalf of the government were thought to have tormented and abused 

                                                
59 Langbein (2003), p. 97-100. 
60 Langbein (1978); Langbein (2003). 
61 Langbein (2003), p. 332. 
62 Cairns (1998); Langbein (2003); May (2003).  
63 The right to counsel was granted by the Prisoner’s Counsel Act 1836 (6 and 7 Wm IV, c. 14). 
64 Langbein (2003), p. 333.  
65 Langbein (2003), p. 333. 
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witnesses in order to obtain convictions at any price.67 Therefore, retaining the private 
and partisan nature of trials was the most probable course of action. 
 In the course of the 19th century, the idea of trial as an adversarial debate 
between equal parties was further developed in case law and statute.68 The law of 
evidence, already present in a rudimentary form since juries ceased to be self 
informing, was further developed with a view to granting each party equal and 
adequate opportunities to test the credibility and reliability of evidence led by the 
adversary. In particular, the rule against hearsay obtained its adversarial rationale: to 
allow the parties to cross-examine witnesses so as to uncover uncertainties or 
inconsistencies in the testimony, or even the fact that a witness was lying.69 Judges 
developed the technique of excluding inadmissible evidence in absence of the jury, so 
that only admissible evidence would be known to the jury – a development that led to 
the bifurcation of tasks of the judge (applying the law) and the jury (deciding the 
facts).70 Other evidentiary rules, such as the duty to warn the jury against the use of 
certain kinds of uncorroborated evidence,71 and the general discretionary power to 
exclude evidence,72 were also developed at this time. The evidentiary process thus 
became essentially party-controlled, with the parties deciding what evidence was 
relevant: it was the judge’s task to ensure that only reliable, germane and testable 
evidence reached the jury, but not to adduce evidence on his own motion beyond what 
the parties sought to introduce. 
 Party-controlled evidence also involved formally equal evidentiary rights for 
the prosecution and the defence. In 1867, the defence were permitted to call their own 
witnesses (which could be examined on oath).73 In 1898, the accused was granted the 
right to testify as a witness in his own case – in which case he could also be subjected 
to cross-examination by the prosecution.74 It also became a matter of right for counsel 
on both sides to be able to give an opening statement, to address the jury directly, and 
to cross examine witnesses. These innovations were controversial. Though welcomed 
by some, they were not unequivocally appreciated by members of the legal 
community. Many opposed the growing dominance of counsel in the trial 
proceedings, fearing that it was detrimental to truth finding and could easily give the 
wealthier party a significant advantage.75 
 In the 19th century, the grand jury indictment procedure lost its function, 
although it was retained in form until 1933 (and it still exists today in the USA). In 
1848, the committal proceedings conducted by a justice of the peace were reformed, 
and the magistrates took over the task of filtering out weak indictments.76 The 
committal hearings became less prosecution-oriented and could henceforth be used by 
                                                
67 Edwards (1964), p. 54-55, referring, as an example of the unpopularity of state prosecutors, to 
Emelyn’s introduction to an edition of the State Trials published in 1730. 
68 The creation of the Court of Appeal, in 1907, played an important role in the development and 
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Bentley (1998), p. 281-296; Malleson (1994). 
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the defence to have weak cases thrown out, or (if the case did proceed to trial) to 
secure exculpating evidence. The suspect was allowed to attend the examination of 
prosecution witnesses, to question those witnesses, and to have his own (exculpating) 
witnesses heard.77 The suspect could also no longer be questioned by the examining 
magistrate against his will, for he had to be told of his right to silence. His position 
was still somewhat weak, however, as he had no right to legal representation at the 
committal hearing – though in practice he was normally granted it – and because the 
magistrate was not obliged to hear the witnesses suggested by the suspect.78 
 A further development of the late 19th century that was related to the evolution 
of the adversarial process was the introduction of the rules of prosecution disclosure. 
The defence had to be given advance notice of the charge. The suspect could also take 
the opportunity to study some of the incriminating evidence, as he was allowed to 
inspect the depositions of prosecution witnesses made during the committal hearings, 
and later also to attend those hearings. It was increasingly recognised in the 19th 
century that the defence required advance notice of the main prosecution evidence so 
that they could prepare a line of defence with a view to the debate at trial.79 But the 
defence was not entitled to full advance notice of the prosecution case: the clash 
between both sides had to be ‘largely unprepared and unrehearsed’.80 It was also 
feared that the defence might otherwise be tempted to tailor a false defence, to tamper 
with the evidence, or to intimidate witnesses.81 The prosecution were also not 
required to disclose any exculpating information they might have found.82  
 Finally, the expectation that counsel for the prosecution and the defence 
behave as ‘ministers of justice’ and ‘officers of the courts’ was developed in the late 
19th and early 20th century.83 These concepts express that even in the context of 
partisan debate there are certain limits to what counsel are permitted to do in the 
pursuit of partisan interests. Although counsel was expected to defend the interests of 
the client with vigour – indeed, that was a precondition for debate – a victory could 
not be pursued at all costs: counsel was not permitted to mislead the court or jury or to 
try to win over the jury with favourable but irrelevant evidence. Counsel was 
expected to ensure, as far as possible, that the trial was fair to the adversary as well: 
they needed to make sure that the other side had an adequate and equal opportunity to 
state its case, to respond to the evidence for the opposite party, and to test that 
evidence as to reliability, credibility and interpretation through confrontation and 
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cross-examination. The idea of counsel as ministers of justice was also closely related 
to the so-called cab rank principle: barristers were generally required to accept any 
case, whether for the prosecution or the defence, so that they would not become too 
much prosecution or defence minded. It should be stressed, however, that the concept 
of counsel as ministers of justice did not go so far as to require the prosecution to 
assist the defence actively by investigating material for them or presenting 
exculpating information. It pertained only to fairness within the confines of partisan 
debate. 
 

3.5	   Changes	  in	  policing	  and	  prosecution	  
 
In parallel to the evolution of the adversarial trial, the system of private, amateur law 
enforcement came under pressure and was partly replaced with official and semi-
official mechanisms. Those mechanisms were better suited to the government’s need 
to maintain peace and order in the context of industrialisation, urbanisation 
(especially the growth of the London population) and impoverishment of the lower 
classes.84 The emergent adversarial process, with its stronger and more professional 
defence role, also necessitated better prepared case for the prosecution than most 
citizen prosecutors could offer: a weakly prepared prosecution case could result in the 
acquittal of the factually guilty.85 Finally, changing attitudes towards the aims of 
punishment also played a role. Historically, an incidental example of harsh 
punishment was believed to deter potential criminals. In the 19th century, attention 
shifted to moral corruption as a cause of crime, which had to be prevented or 
corrected through consistent punishment.86 The influence of continental 
enlightenment philosophy, especially the work of Beccaria, also led to a preference 
for moderate but consistent punishment as a means of general crime prevention. 
Consequently, there were successful campaigns against the (generous) use of capital 
punishment, along with the introduction of new methods of punishment such as 
deportation, imprisonment and houses of correction.87  

These changes required more consistent and reliable methods of law 
enforcement and prosecution than the private mechanisms that were in use at the time 
could offer – a problem pointed out most notably by Jeremy Bentham.88 Important 
changes were made, often following up on experiments and innovations in urban 
London, where the population – and the crime problem – were greatest.89 One early 
London innovation was the creation of stipendiary magistrates, justices of the peace 
who were paid for their work so that they could be relied on to be available for 
providing assistance to private prosecutors. Paying people to be a magistrate was 
meant to address the shortage of JPs and the corruption among some of them. It also 
allowed them to employ more constables who could be engaged in the detection and 
investigation of crime and the preparation of prosecutions.90 Paying magistrates was 
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88 Works of Jeremy Bentham 1843, vol 4, 385-392. Edwards (1964), p. 338-339; Beattie (2001), p. 81-
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force avant la lettre from the 1750s onwards. See Beattie (2012).  
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also a sensitive issue: it was feared that salaried magistrates could become tools of the 
executive that could be used to encroach on individual rights and liberties.91 
Stipendiary magistrates appeared in the mid 18th century (most famously at the Bow 
Street magistrate’s court), but it was not until 1792 that statute provided for them, 
along with the creation of small, paid constabulary forces and the abolition of 
magistrate fees.92 
 The most important innovation of the 19th century for the detection and 
prosecution of crime was the creation of professional, paid, full-time and government-
organised police forces. That step was not easily achieved. There was much resistance 
because a government police force was seen as a tremendous threat to civil liberty. An 
18th century attempt to set up a police forces was defeated for that reason.93 When 
Patrick Colquhoun, the great police reformer, first published his proposals for his so-
called New Police, in 1796, he was said by an anonymous writer to have ‘ventured to 
propose a new Engine of Power and Authority so enormous and extensive as to 
threaten a species of despotism and inquisition hitherto without a parallel in this 
country.’94 The elites of the day were aware of the fact that their amateur policing 
system was not the most adequate tool for keeping order and combating crime, but 
they thought its shortcomings were a price worth paying. In their view, a balance had 
to be struck between keeping order and limiting the powers of the executive for the 
sake of protecting the liberties of citizens (especially their own).95 One national 
newspaper put it that ‘[…] many foreigners have declared that they would rather lose 
their money to an English thief, than their liberty to a [French] Lieutenant de 
Police.’96 An official report into proposals for creating a state police force, published 
in 1818, still concluded that while crime prevention was desirable, ‘the difficulty is 
not in the end but in the means [...] [A]mong free people, the very proposal would be 
rejected without abhorrence; it would be a plan which would make every servant of 
every house a spy on the actions of his master, and all classes of society spies on each 
other'.97 
 Robert Peel, then home secretary, was eventually successful in setting up 
Colquhoun’s salaried, full-time, professional New Police, but it took until 1829 to 
happen in the greater London Area (the Metropolitan Police). In 1856, professional 
police forces were made mandatory in the rest of the country; the nickname of the 
new policemen – bobbies, after Robert (Bobby) Peel – has survived until today. To 
meet the criticism and fears for individual liberties, the police were mostly organised 
locally and made independent from local and central government: neither central nor 
local officials could give instructions to the local chief constables – a doctrine that 
later came to be known as constabulary independence.98 The police were set up with 
the limited task of patrolling the streets (being ‘on the beat’), keeping their 
neighbourhoods under surveillance, and being visibly present (they were uniformed). 
The presence of police constables and the informal control they could exercise while 
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on the beat were believed to prevent the sort of moral corruption that was thought to 
be the cause of crime. The new police forces were meant to be peacekeepers, not 
detectives or prosecutors.99 They were not expected to go about investigating crimes 
and gathering evidence, at least not beyond what constables would have done 
previously. They were given no new powers of the sort that would allow them to do 
detective work and gather evidence. Nor were they expected to get involved in 
prosecutions. Prosecuting crime was still left to the victims and other private citizens, 
with constables and magistrates playing a facilitating role only. 
 That is not to say that there were no attempts to create some form of public 
prosecution that would be more reliable and consistent than those private 
mechanisms. However, a public prosecutor was still a step too far in the light of the 
English tradition of safeguarding individual liberty by granting limited powers to the 
executive. From the 1820s onwards, various proposals were made in Parliament to set 
up a prosecution service modelled on the Scottish system, which was centrally and 
hierarchically organised yet at distance from executive control, and which had 
replaced almost all private prosecutions.100 The proposals failed, however, mainly for 
constitutional reasons. In Parliament, in 1818, the public prosecutor was called ‘an 
office of odious appellation’.101 There was a danger, its opponents thought, that public 
prosecutorial power could be used arbitrarily to limit civil liberties: ‘the consequences 
of prosecutions were [considered] too important for the political liberties to be 
entrusted to the executive’.102 Moreover, the English had not forgotten their own bad 
experiences with executive control over prosecutions under the Stuart dynasty in the 
17th Century. The principle of private prosecution still carried great normative and 
practical weight. 

However, the lacuna left by the legislature was soon filled up by the newly 
established police forces. In a gradual process that took place in the middle of the 19th 
century, the police took over the largest share of prosecutions from victims. This was 
an unintended development. Police constables had no prosecutorial duties and no 
special powers, and Parliament had clearly not aimed to give this task to the New 
Police (nor had its designer, Patrick Colquhoun). When prosecuting, constables acted 
as ordinary citizens with a general interest in upholding the law.103 By the mid 19th 
century, the majority of prosecutions in the London area were conducted by the 
police.104 This did not break with the principle of private prosecution, at least not in 
theory. Though they were now professional and paid, policemen were still regarded as 
fellow citizens without special powers and placed at considerable distance from the 
government. With the police being seen as an extension of the people rather than of 
the government, they could be much more readily accepted as de facto public 
prosecutors. As citizen-police officers, they were, to all intents and purposes, private 
rather than public prosecutors. 
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Because of the special position of the police (even when acting as 
prosecutors), the notion of the trial as dispute between private, partisan and equal 
actors could be upheld. As prosecutors, the police were not expected to do anything 
beyond what private prosecutors had done before.105 In that way, the one-sided nature 
of the prosecutorial task in the adversarial trial was maintained. The police had to 
gather and present incriminating evidence only; they were not required to investigate 
and introduce evidence that could favour the accused. They also had no real 
investigative powers with which they could do so. The New Police was not set up as a 
detective force, and consequently its powers of gathering evidence did not generally 
extend beyond those available to ordinary citizens.106 This meant that they could only 
gather evidence with the consent of any citizen affected by their methods, a doctrine 
known as policing by consent.107 The police also needed the consent of the suspect in 
order to question and detain him for that purpose (which was referred to as ‘helping 
the police with their inquiries’). In 1912, a number of high court judges drew up the 
first of a series of Judges’ Rules that provided guidance on how that voluntary 
consent could be assured, so that information obtained from the suspect (such as a 
confession that was subsequently withdrawn) could be used as prosecution evidence 
at trial. The rules sought to ensure that the suspect was treated as an equal and 
autonomous party in the proceedings rather than an object of police inquiry; the 
provisions included a right of silence and requirement of the caution as well as a 
prohibition on questioning after charge.  
 

3.6	   The	  Director	  of	  Public	  Prosecutions	  
 
With the police conducting most prosecutions by the second half of the 19th century, 
the perceived need for controlling police prosecutions also grew. The police were 
criticized in parliament for being over-zealous and bringing malicious prosecutions in 
order to obtain rewards, and for being uninterested in forwarding cases when there 
was no reward.108 In 1855, the Attorney General, Alexander Cockburn, held that ‘[…] 
it is a great scandal (to use no milder term) to see a case brought into court by one of 
the inferior ministers of the law such as a policeman. I do not think it is consistent 
with the proper administration of public justice, in a great country like this, that you 
should have a subordinate officer, who is merely the keeper of the prisoner, clothing 
himself with the functions of a public prosecutor’109 Thus the debates on a public 
prosecution service emerged again, but against a different backdrop: official control 
over the prosecution process was now desired by some because it offered a check on 
the de facto prosecution power of the police. One Mr. Phillimore, a member of 
parliament and proponent of an 1854 bill for creating a public prosecutor, argued that 
because there was no public prosecution system ‘[…] we gave to policemen, to a class 
amongst whom were to be found some of the most hardened and profligate of 
mankind, and over whom the most incessant vigilance was requisite to prevent 
flagrant and cruel abuses of authority, we gave to these men an unlimited power of 
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pardon and connivance; and we entrusted them with an authority which in every 
country but England was regulated with as much anxiety as the functions of the Judge 
himself.’110 
 It was considered undesirable by some that the police had the power and 
resources to initiate prosecutions and formulate charges in an ever growing number of 
cases on their own without any system of checks and controls; before, the private 
nature of prosecutions had at least functioned as a natural limitation and control on 
prosecutorial power. Again, the proponents of a system of checks and controls looked 
at Scotland, where public prosecutors had hierarchical control over the police and 
could decide dispassionately about the strength of a case.111 In 1879, the Disraeli 
government succeeded in taking a bill through Parliament that established the office 
of Director of Public Prosecutions (the DPP).112 Because of continuing resistance 
against the idea of public prosecution, the role of the DPP was much more limited 
than that of the Scottish prosecutor. He had a complementary and auxiliary role: 
rather than taking over all private prosecutions (including those initiated by the 
police), his task was to undertake prosecutions in cases of particular importance or 
difficulty, or if a private prosecution was unlikely to proceed.113 Later, the 
discretionary power to take over any private prosecution was added.114 However, the 
right to bring a private prosecution was expressly retained, and it was expected that 
most cases would continue to be prosecuted by citizens or by the police.115 In the 
small number of cases in which the DPP prosecuted, his involvement, too, was 
limited. He was not supposed to intervene in the (police) investigations or gather 
evidence of his own, because the objective review he had to offer was thought to 
require distance from the preparatory phase.116 Nor would the DPP or his staff 
conduct the prosecution at trial; he would instruct barristers in private practice to do 
so.  
 Because of the historical and political sensitivity of any kind of public 
prosecution power, the DPP was placed at considerable distance from the executive. It 
was intended to be a non-executive, independent and quasi-judicial institution, 
uninvolved with or affected by the policies of the government. Though appointed by 
the Home Secretary, the DPP was made responsible to the Attorney-General only – a 
relationship defined in law as one of ‘superintendence’.117 The constitutional position 
of the Attorney-General was somewhat less clear, as he was part of the executive and 
a member of Cabinet. However, it was a matter of constitutional principle that neither 
parliament nor government could instruct him on how to use his powers, including his 
superintendence over the DPP. The Attorney-General could only be held accountable 
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to parliament for his conduct in particular cases after the relevant proceedings had 
been closed.118  
 

3.7	   Fair	  truth	  finding	  in	  the	  English	  procedural	  tradition	  
 
The three fundamental tenets of the adversarial ideal type – fair debate as the method 
of truth finding, opposed partisan interests, and a limited role of the state – can be 
recognised in the history of English criminal procedure. In particular, the reluctance 
to make law enforcement and prosecution public tasks is closely related to the English 
version of an adversarial culture of criminal process. Partisan debate is seen as the key 
to finding the truth fairly. That guarantees of fair process are geared to ensuring the 
equality between prosecution and defence and their both having an adequate 
opportunity to state their case and test the arguments and evidence of the adversary, is 
of relatively recent origin. Only in the 19th century did the idea of procedurally 
empowering the defendant and allowing him to debate the prosecution’s case really 
gain ground. Older procedural forms did not involve debate, but at least the idea of 
truth finding by inquest, though well known to the English, was not considered 
appropriate for ordinary criminal procedure. The self-informing jury was the last type 
of procedure in which the tribunal of fact actively sought out its own information, and 
it had disappeared by the 16th century. And even then, gathering evidence had been 
viewed as a communal task, not one that could or should be trusted to the 
government. 
 The tenets of opposing interests and responsibilities, and of a limited role for 
the state, have roots that extend far beyond those of classic adversarial procedure. The 
limited role of the state is expressed in the communal mechanisms of amateur law 
enforcement and private prosecution, which are based on the belief that the state 
could not be trusted with such criminal justice powers. Although it was accepted that 
the state had an interest in enforcing the law and ensuring fair and accurate truth 
finding, that interest was limited to facilitating private initiative only. For that reason, 
no-one in the criminal process was made responsible for investigating all relevant 
evidence with a view to finding the truth. Only private, partisan interests were 
recognised – those of the prosecutor and of the defence. Neither the state nor the 
private prosecutor was responsible for finding or presenting exculpating evidence. 
Relevance was determined primarily by the parties according to their partisan 
interests. Consequently, prosecution has always been viewed as something one-sided, 
covering incriminating evidence only – a logical consequence of the fact that the 
prosecutor was normally a private citizen, and usually someone directly affected by 
the crime. It was therefore up to the defendant to represent his own interests; if he did 
not do it, no-one would. This was the case already in the altercation trial (though it 
featured some assistance from the trial judge), and it later became the fundament of 
classic adversarial process. 
 The three principles of adversarial procedural theory are also clearly 
discernable in the English legal system as it stood in the 19th and early 20th century. 
Equality of arms was the guiding principle, though an implicit one, behind the 
changes and reforms that strengthened the procedural position of the defence and led 
to the development of adversarial procedure in the 18th and 19th century. Party 
autonomy was also implicitly present in that development, with safeguards being 
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introduced to ensure that the defence could determine and execute their own 
procedural strategy, and with limits being placed on the police to extract and use 
information obtained from the suspect against his will. Oral debate was already a core 
principle of English criminal process by that time, but it became ever more important 
as the jury had to rely on evidence presented in court and tested by means of partisan 
debate. In this regard, too, the English procedural system was traditionally close to the 
adversarial ideal type, although it had its distinct, local ways of implementing the 
principles of adversarial truth finding. Below is a sketch of the situation as it was at 
the time of classical adversarialism in the early 20th century; whether it still holds true 
today is discussed in the following chapters. 
 In the classical adversarial process of the 19th and early 20th century, the 
theoretical condition of equality of arms was implemented, facilitated and guaranteed 
in a number of ways. Private prosecutions ensured that the trial was a debate between 
equal parties, as both sides were ordinary citizens without special legal powers and 
means. Even if the police conducted most of the prosecutions, their independence 
from the government and their (theoretical) position as ordinary citizens without 
special powers ensured that prosecution remained a communal rather than 
governmental matter. In that way, a trial never involved the defendant having to 
‘fight’ the much more powerful government: the wish to limit executive power over 
criminal justice was closely related to the notion of criminal process as a dispute 
between equals. The concept of policing by consent also contributed to procedural 
equality, as the police had no formal investigative powers that were  unavailable to 
the accused. Therefore, both sides had the same means of gathering evidence, at least 
in principle. Formal equality at trial was achieved by putting both parties in the same 
position to contribute to the evidentiary process, with the defence and prosecution 
having equal, symmetrical rights to introduce evidence and contest evidence for the 
adversary. As there could be practical discrepancies between the resources of the 
police and those of most defendants, placing the evidentiary burden of proof (beyond 
reasonable doubt) on the prosecution skewed the debate in favour of the defence, so 
that it became easier for them to convince the jury to acquit by casting reasonable 
doubt on the case for the prosecution. Practical equality was also protected by 
allowing both sides to make use of legal counsel with the experience and skill needed 
for preparing the case, conducting an adversarial debate, and testing the witnesses 
through cross-examination. The rule that counsel for both sides should act as 
ministers of justice further contributed to the quality of adversarial debate, as it 
ensured that lawyers appearing at trial were ethically committed to giving the 
adversary a full and equal chance to state their case. 
 Party autonomy, the second condition of adversarial procedural theory, was 
implemented by granting both parties evidentiary rights with which they could 
introduce the evidence of their choosing. The court would mostly be passive and 
respect party decisions: it could rule evidence irrelevant and therefore inadmissible in 
order to keep the trial debate focused on the issues of the case (itself a condition for 
adversarial truth finding), but it could not normally investigate or introduce evidence 
of its own accord. Party autonomy was further ensured by the fact that the defence 
were in no way dependent on the prosecution, and that the prosecution had no duties 
to assist the defence: each side investigated, selected and presented its own evidence. 
There were two separate investigations, one for the prosecution, and one for the 
defence. The prosecution did not have to gather evidence that could assist the defence 
and disclose such evidence to them. Autonomy for the suspect was also correlated to 
the principle of policing by consent, which meant that the prosecution (and police) 
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could not question or investigate the suspect without his approval, thus putting both 
sides on an equal footing as autonomous parties to the proceedings. The same applied 
to the trial phase, at which the defendant could not be questioned against his will. 
Finally, autonomy was related to the possibility of a guilty plea that avoided a trial on 
the facts. As it was up to the parties to determine the issues between them, they could 
also agree on the facts, and their agreement would count as fair truth finding which 
the court normally had to accept. In this manner, it was acknowledged that the 
defendant had his own legitimate rights and interests which he alone could determine 
and protect. 
 The third and final adversarial condition, oral debate, was traditionally 
implemented in English procedure by the laws of evidence that aimed to keep out 
evidence that could not be tested through live, oral debate. An important example is 
the rule against hearsay, which ensured that the parties could test each other’s 
witnesses through cross examination and that the tribunal of fact could observe the 
witness’s demeanour. Furthermore, prosecution disclosure of the charge and the main 
incriminating evidence allowed the defence to prepare a rebuttal so that the trial could 
be a concentrated and focused debate about the issues on which prosecution and 
defence disagreed. Finally, the condition of oral debate was implemented by means of 
the limited possibility of appeal on the facts. That had to do with the sanctity of the 
jury verdict,119 but also with the notion that only adversarial debate, not judicial 
investigation, could lead to finding the truth fairly. 
 

3.8	   Conclusion:	  traditional	  adversarialism	  and	  the	  role	  of	  the	  prosecutor	  	  
 
It has become clear that the role and position of the English prosecutor in the late 19th 
and early 20th century was characteristic of an adversarial approach to fair truth 
finding. The private nature of the prosecution task, the absence of special 
investigative or prosecutorial powers, the non-professional nature of policing and the 
separation between police and prosecution, and the essentially partisan role of the 
prosecutor – his being required to look for and present incriminating evidence only – 
are all closely connected to the English implementation of the fundamental tenets and 
procedural theory of the adversarial ideal type. Of course, while the prosecutor 
exemplified adversarial truth finding, the traditional adversarial nature of the English 
system did not depend on his role and position alone. It was closely intertwined with 
the role and position of the defence, and to a lesser extent to that of the trial court. The 
way in which the English prosecutor was traditionally expected to contribute to 
(adversarial) truth finding can only be understood in relation to the role and position 
of the defence: only because the defence had equal and autonomous means and 
opportunities to test the prosecutor’s evidence and to adduce his own can the 
traditional English process be construed as a sensible effort to get at the truth – by 
means of regulated, ‘fair’ debate. The passive roles of the trial court and tribunal of 
fact are also significant in understanding how the English system traditionally tried to 
find the truth: the parties had to be in control over the evidentiary process and make 
their own decisions about the relevance of evidence, so that a true clash of opinions 
could ensue.
                                                
119 The traditional position was formulated in R. v. McGrath [1949] 2 All E.R. 495 (per Goddard LJ): 
Where there is evidence on which a jury can act and there has been a proper direction to the jury this 
court cannot substitute itself for the jury and re-try the case. That is not our function. If we took any 
other attitude, it would strike at the very root of trial by jury.’ See also Malleson (1994). 
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4.	   Recent	  developments	  in	  England	  
 

4.1	   Introduction	  
 
The adversarial notions of fair truth finding on which the English system was 
traditionally based were closely connected to the role and position of the prosecutor. 
Therefore, changes to the prosecutor are likely to reflect and be reflected in those 
fundamental notions. This could cause the English procedural system to deviate from 
its traditional, adversarial fundaments and perhaps even to converge with inquisitorial 
systems. Based on our ideal-typical analysis of the history of fair truth finding in 
England in relation to the prosecutor, we can identify a number of areas of the 
procedural system in which recent changes and developments are most likely to cause 
the system to shift away from its adversarial tradition. The creation of a public 
prosecution service and its gradual extension of powers and tasks affects the principle 
of private prosecution, and thereby could violate the adversarial principle of equality 
of arms. The introduction of investigative powers for the police breaks with the 
traditional concept of policing by consent, which is closely related to equality as well 
as to party autonomy. The police and prosecution have also been given much more 
extensive disclosure duties, which could make the defence more dependent on 
receiving information from them – a potential breach of equality and autonomy. The 
possibility for the defence to conduct their own investigations on an equal footing 
with the prosecution have been reduced, which could mean that the defence can no 
longer counterbalance the prosecution – a potential problem of equality as well as of 
autonomy. Active judicial case management is now also encouraged, which could be 
detrimental to the party autonomy of the defence as well as the prosecution. And, 
finally, rules of evidence now allow for various new restrictions on oral debate, 
restricting the traditional means of the parties to test each other’s evidence. 
 These developments are described in this chapter in some detail, so that their 
impact on the fair truth finding notions of the English system can be analysed in the 
next. A thematic and more or less chronological categorisation is used, following the 
themes of criminal justice that dominated political, academic and media discourses at 
various stages in time. The benefit of such a thematic and chronological approach is 
that changes in the legal system can be more easily contextualised, so that the cultural 
ideas, reasons and aims behind them can be uncovered. The first period, covering the 
1960s through to the 1980s, is about efforts to enhance law and order while also 
regulating and controlling the police. The second period covers further attempts to 
strengthen law and order, but is also about an important problem of miscarriages of 
justice that emerged in the late 1980s and early 1990s. The third and final period, of 
the late 1990s up to 2010, concerns changes pertaining to efficiency. It should be 
noted that this thematic categorisation is about emphasis only. All these themes are 
present at any given time, but their prominence and influence varies with time. The 
chronology is also a rough one, merely intended as an aid to show how changes and 
reforms in one phase can trigger problems, responses and corrections later on. For 
each period, I first give a general overview of the social and political background at 
the time, before giving an outline of the major changes of the procedural system. 
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4.2	   First	  period:	  law	  and	  order,	  and	  controlling	  the	  police	  

4.2.1	   Background	  
An authoritarian attitude towards criminal justice blossomed under the Thatcher 
government (1979-1990), but it had been on the political agenda since the 1960s, as a 
result of social unrest (riots, strikes, resistance against the class society) and IRA 
terrorism.1 Amongst other things, authoritarianism involved an emphasis on 
penalisation as a means of solving social problems, as well as the relaxation of 
procedural safeguards that were thought to stand in the way of effective law 
enforcement. The police were called upon to execute the government’s law and order 
agenda. This put them in a difficult position, for the notion of community policing 
and constabulary independence had it that (in theory) policing was by and for the 
people rather than the long arm of the executive.2 Community policing and policing 
by consent may have been a myth ever since the days of professional, paid police 
forces, but it had been a powerful one; now, reality became plain for all to see. That 
community policing had truly become a myth was demonstrated poignantly with the 
police’s involvement in the violent suppression of riots and industrial disputes (in 
particular, the miners’ strikes in the 1980s).3 The idea of community policing was also 
affected by changes within the police organisation. The police became more 
professional (with the aid of in-house training, police colleges and a career structure),4 
they adopted a rather more antagonistic attitude towards certain segments of society 
(especially stop-and-search policies aimed at black youths),5 and they took on a more 
active role in political debate by lobbying for more police powers and fewer rights 
and safeguards for defendants.6  
 A 1972 report of the Criminal Law Review Commission fitted the 
authoritarian atmosphere of the day, as it recommended reforms of the law of 
evidence that were intended to favour the prosecution. The Commission held that the 
procedural law as it then stood was too much based on the 19th century idea that the 
defence had to be strengthened so as to counterbalance the prosecution. It criticised 
the fact that ‘the defence have a sacred right to anything in the law which may give 
them a chance of acquittal, even on a technicality, however strong the case is against 
them.’7 Professional criminals were believed to abuse the safeguards of adversarial 
process to secure an unwarranted acquittal, with too few means of redress available to 
the prosecution. The commission recommended, amongst other things, that the right 
to silence be abolished, as it provided, in its view, ‘an unnecessary advantage to the 
guilty without helping the innocent.’8 Under the proposals, the suspect’s failure to 
answer questions during police interrogation or at trial could be used as evidence of 
guilt.9 However, this proposal proved so controversial that the government ended up 
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3 McBarnett 1981; Bridges & Bunyan (1983); Norrie & Adelman (1989). 
4 Cain (1972); McBarnett (1981). 
5 Jefferson & Grimshaw (1984), p. 96-102. 
6 Reiner (1980), p. 391-396 (discussing the policies and political claims of sir Robert Mark, one of the 
chief constables at the time); McBarnett (1981), p. 114-116. 
7 See p. 15 of the Committee’s report, quoted in Williams (1973), p. 61. 
8 Quoted in Zuckerman (1989), p. 855. 
9 See generally Zuckerman (1973); Dennis (1995). 
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ignoring the entire report.10 The main objections were that the proposed adverse 
inferences would breach the prosecutor’s burden of proof and disturb the party 
equality needed for adversarial truth finding.11 
 At about the same time, problems of police misconduct began to emerge. In 
1976, the Devlin inquiry found that a number of wrongful convictions that had come 
to light (which involved incorrect identification evidence) were caused by, amongst 
other things, inequality of investigative arms to the detriment of the suspect: ‘[…] in 
criminal cases, the State has in the police an agency for the discovery of evidence 
superior to anything which even the wealthiest defendant could employ.’12 The 
defence could therefore not always be relied upon to raise weaknesses in the 
prosecution case through cross-examination, even if that was a fundamental 
assumption of adversarial truth finding.13 The inquiry recommended that the police 
should offer more assistance to the defence: that they should investigate exculpating 
evidence and disclose it to the defence in a quasi-judicial spirit. The inquiry found 
that ‘[…] with the object of ascertaining facts which will exonerate as ascertaining 
those which will convict; and that the facts when ascertained are to be assessed 
impartially.’14 Yet another inquiry, that of sir Henry Fischer in 1977, concerned the 
so-called Confait case, another potential wrongful conviction based on flawed 
incriminating evidence and exculpating information that had been withheld by the 
police and porsecution. Fischer found that the police could not always be trusted to 
investigate and disclose exculpating evidence in a ‘quasi-judicial spirit’, as the Devlin 
inquiry had held. The Fischer inquiry showed that the general approach of relying on 
unwritten rules of police conduct, policing by consent, and the general expectation 
that the police and prosecution would respect and assist the defence, did not always 
work well.15 Although the prosecution in the Confait case had been conducted by the 
DPP, Fischer concluded that there had nonetheless been too little critical, distanced 
prosecutorial review of the quality and reliability of the police evidence. Fischer also 
found that hese shortcomings in the prosecution case could not be countered 
effectively by the defence through adversarial debate, thus resulting in a wrongful 
conviction. Finally, the Scarman Report of 1982 uncovered issues of institutional 
racism and troubled relationships between the police and certain quarters of society.16 
 Both Devlin and Fischer recommended stronger and clearer regulation of the 
police investigations, including better, more effective safeguards for the suspect. They 
suggested that the Judges’ Rules (which protected the autonomy of the suspect) be 
clarified and enforced more strongly by the courts, for instance through the automatic 
exclusion of evidence obtained in breach of the rules (at common law, evidence 
would normally be excluded only if its reliability or testability was affected, not 
merely because rules had been breached). Fisher and Devlin also considered 
mechanisms of hierarchical supervision on the police investigations, such as an 
investigating judge or prosecutor with formal authority over the police (as was the 

                                                
10 RCCP (1981), p. 8-10 (for an overview of the objections); Sanders (1988); Zander (2011) 
11 See the debates and literature referenced in Tapper (1972); Williams (1973); Zuckerman (1973). 
Zuckerman (1973) argues that most of the Committee’s proposals did not actually go so far as to affect 
the burden of proof, and that adverse judicial comment on the accused’s silence was already possible. 
12 Devlin Report (1976), p. 5.  
13 Devlin Report (1976), p. 62. 
14 Devlin Report (1976), p. 131. On disclosure, see id., p. 62. The inquiry also suggested that more 
legal aid be made available to the defence for certain kinds of investigative work: ibid., p. 133. 
15 Cf. Baxter & Koffman (1983). 
16 Scarman (1982); Mervyn-Jones & Winkler (1982). 
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case in Scotland).17 However, they both felt that such mechanisms would be too much 
of a breach with tradition, and they did not recommend them. 
 The findings of police misconduct and the lack of supervision and review led 
to the Royal Commission on Criminal Procedure being set up in 1977. Royal 
commissions are the most comprehensive and politically influential kind of law 
reform projects known in England. They are set up by the government but composed 
of independent commissioners who have wide-ranging powers to call witnesses, visit 
sights, and access documents, registers and archives. Besides the issue of police 
regulation, the commission (often referred to as the Philips Commission, after its 
chairman) also had to deal with public anxiety about rising levels of crime and the 
perceived lack of effective police and prosecution powers to combat it; there was a 
widely felt need to bring investigative powers up to date.18 A third matter that was 
raised explicitly by the Commission was whether decisions to prosecute could be left 
to the police or should be subject to external, objective review.19 Its report was 
published in 1981. 

The Philips Commission worked from the assumption that there should be a 
‘fundamental balance’ between crime control and fairness. The commission intended 
to redesign the procedural system in a more rational manner, so that its rules and 
safeguards were oriented at enabling fair and effective truth finding yet did not 
unreasonably hamper law enforcement. On the one hand, this meant that an increase 
of police powers should be coupled with safeguards and limitations to the benefit of 
the suspect. On the other hand, the rights of the suspect should not be allowed to 
frustrate the prosecution unduly.20 In achieving that balance, the commission felt that 
it should respect the adversarial21 nature of the trial and its implications for the pre-
trial as a given. It would consider, the commission said, the introduction of 
inquisitorial elements but not ‘change to a fully-fledged inquisitorial system, even if it 
could be shown to be desirable.’22 It believed that it would be practically and 
politically impossible to do so, not least because of the cultural significance of such a 
change. 

One of the main recommendations of the commission was the codification of 
police investigative powers. In the view of the commission, those powers should no 
longer depend on the consent of the people involved.23 As the English adversarial 
system contained no mechanism of judicial control of the investigations (as there was 
in theory no such thing as a police investigation), supervising the use of those powers 
was largely entrusted to the police themselves. Decisions about the use of 
investigative powers would have to be taken by a higher-ranked police officer not 
directly involved in the case, or, alternatively, be monitored and checked ex post facto 

                                                
17 Devlin Report (1976), p. 2; Fischer (1977), p. 26. See also Devlin (1979), ch. 3, for Devlin’s 
personal views on the inadequacy of adversarial process and the need for inquisitorial mechanisms. 
18 RCCP (1981), p. 14. 
19 RCCP (1981), p. 2. 
20 RCCP (1981), p. 5-8. 
21 The report of the commission uses the term ‘accusatorial’, but as explained supra, para. 2.7.2, the 
term adversarial should be preferred. The commission uses the term accusatorial to refer to what I have 
defined as adversarial for the purposes of this book. 
22 RCCP (1981), p. 4. 
23 The ECHR also played a role in the wish to regulate police powers. In the decision of the 
Commission of 13 July 1981, appl. nr.  8691/79 (Malone v. United Kingdom), it was held that some 
intrusive investigative powers in England were insufficiently clear and foreseeable to provide a basis 
for limiting Art. 8 of the Convention. This was later confirmed in ECtHR 2 August 1984. See RCCP 
(1981), p. 38. 
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by means of records.24 Some of the more intrusive powers would require a warrant 
from a judge, though it was proposed that that requirement could be avoided in case 
of urgency.25 Improvements in training, disciplinary sanctions, and police complaints 
procedure were also foreseen.26 The commission did not believe that evidence 
obtained in breach of the rules should normally be excluded unless its reliability had 
been compromised, as was the traditional position at common law.27 

Another of the important proposals relating to the police was the introduction 
of a power to question the accused and detain him for that purpose without his 
consent, a power that until then depended on the co-operation of the accused. As 
statements made voluntarily during such interviews could be used as evidence (and 
frequently were), the commission held that it was important to ensure their voluntary 
nature and accurate recording. The gradual introduction of tape recordings was 
therefore proposed.28 Also, the rights of the suspect were to be improved, in particular 
by granting him an effective right to have an experienced defence lawyer present 
during the interview, a step that was heavily criticised by the police because it was 
feared that it would render most interrogations useless and cause delay.29 The defence 
lawyer would be able to offer support to the suspect and inform him of the legal 
intricacies of the allegations against him so that he could take an informed decision on 
his strategy and plea.30 Although the presence of a lawyer during the interrogations 
would operate as a check on the behaviour of the police, the commission stressed that 
the defence lawyer could not be an ‘independent monitor’ of the quality and reliability 
of the interview: his task was to represent the interests of his client, and his role was 
therefore a partisan one.31 The right of silence was also to be retained, with no adverse 
inferences to be drawn from the accused’s silence at any point in the proceedings. 
Doing so would, in the opinion of the commission, make the suspect into an object of 
investigation, which would only be fair if the investigations were judicially 
supervised.32 For such a loss of autonomy and independence vis-à-vis the police 
would imply a loss of equality, which in turn would have to be compensated for by 
objective supervision on the impartiality of the way the police use their powers. 

The recommendations on prosecution disclosure were another attempt to 
improve the position of the defence. The Royal Commission held that the common 
law as it then stood was generally sufficient: the prosecution had to disclose the 
evidence on which it intended to rely at trial, as well as the names and addresses of 
witnesses whom the prosecution did not wish to call but who could be relevant for the 

                                                
24 Stop and searches should be recorded for the purpose of internal monitoring and review by the police 
inspectorate; RCCP (1981), p. 29. Whether an arrest met the proposed criterion of ‘necessity’ should be 
decided not by the arresting police officers but by a specially designated custody officer; ibid., p. 45. 
Whether a suspect should be detained upon arrest should be decided, after 6 hours of detention, by a 
hierarchically superior officer; ibid., p. 59. 
25 RCCP (1981), p. 34-36, p. 39, and p. 57.  
26 RCCP (1981), p. 110-111. 
27 RCCP (1981), p. 116-117. This could be different if the police had acted in an inhumane and 
degrading manner. 
28 RCCP (1981), p. 77-78. The Commission did not suggest that the entire interrogations be recorded. 
29 RCCP (1981), p. 97-101. This meant that the possibilities for the police to refuse access to a lawyer 
were curtailed. Sir Robert Mark, the Commissioner of the Metropolitan Police at the time, said that 
‘The effect [of applying the Judges’ Rules strictly] would be disastrous. Only the weak, the 
spontaneous and intellectually underprivileged would continue to be amenable to the law.’ Mark 
(1978), p. 55. 
30 RCCP (1981), p. 97 and 99. 
31 RCCP (1981), p. 103-104. 
32 RCCP (1981), p. 84-90. 
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defence.33 It was recognised that this arrangement was problematic because the 
defendant was dependent on the prosecution for determining which unused 
information was relevant. Although the Commission concluded that in theory judicial 
supervision on the pre-trial process might be desirable for that reason, it held that such 
supervision would be incompatible with the structure of adversarial process. Amongst 
other things, the prosecutor’s burden of proof would unavoidably be lowered as the 
defence would have to be required to disclose their entire case prior to trial in order to 
allow a judge to assess relevance.34  

The most important and far-reaching recommendation of the Philips 
commission was the creation of a public prosecution service that would take over all 
prosecutions from the police. This was a bold and fundamental proposal in a system 
that traditionally resisted public involvement in the prosecution process. Although an 
independent public prosecution service had before been suggested in the literature as 
a way to improve the accuracy of truth finding,35 the commission’s proposal was 
mainly inspired by practical considerations. Too many evidentiary weak cases were 
brought to trial: in 43% of cases, the prosecution failed to make a prima facie case.36 
The commission believed that this problem was due to the tasks of investigation and 
prosecution both being executed by the police. Because police officers were so 
closely involved in the investigations, it was not always possible for them to keep an 
open mind and to assess the strength of the evidence objectively. The Commission 
therefore proposed that there should be a strict separation between the tasks of 
investigating a case and conducting the prosecution – a proposition that later came to 
be known as the ‘Philips Principle’.37 Under the proposals, the police would 
investigate cases and decide whether a prosecution should be brought (by charging 
the suspect). The case would then pass on to the new prosecution service, which 
would take a final decision on whether to continue the case, and whether to amend the 
charge. If a case was continued, the prosecution service would conduct the 
prosecution in the magistrates’ court, or instruct counsel for cases that were tried in 
the Crown Court. Due to the proposed separation between investigative and 
prosecutorial tasks, the new public prosecutors would not have the authority to 
supervise the investigations or give orders to the police.38 The relationship between 
police and prosecution service as proposed by the Commission was rather one of co-
ordinate authority, in which both institutions act as checks and balances on one 
another’s powers.39 
 

                                                
33 See RCCP Law and Procedure (1981), p. 70-73. The same prosecutorial discretion applied to 
withholding sensitive information: id., p. 177-178. In R v. Leyland Justices ex parte Hawthorne [1979] 
2 WLR 28 it was held that failure to comply with the duty as expressed in Bryant and Dickson and 
Dallison v Caffery should result in the conviction being quashed. The prosecution were further under a 
duty to disclose previous inconsistent statements of prosecution witnesses heard at trial, and to disclose 
bad character information relating to prosecution witnesses. Whether those duties were legally 
enforceable remained uncertain. 
34 RCCP (1981), p. 177-178. 
35 JUSTICE (1970), p. 675. 
36 RCCP (1981), p. 126-132. Not all of these acquittals concerned cases that were evidentially weak 
from the start, but research estimated that about a fifth of cases were. These estimates are based on 
unpublished research by Baldwin and McConville cited by the commission. 
37 White (2006).  
38 RCCP (1981), p. 146. 
39 RCCP (1981), p. 147. See also the 1983 Home Office white paper ‘An Independent Prosecution 
Service for England and Wales’, Cmnd. 9074. 
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4.2.2	   Consequences	  for	  the	  procedural	  system	  
In this period, four major changes pertaining to the prosecutor’s truth-finding role 
were made. Many of these are still valid law today, at least among general lines. 
Firstly, prosecution disclosure duties were enhanced in relation to unused material, 
with prosecuting counsel being required to offer some degree of assistance to the 
defence. Secondly, the police were given codified investigative powers, bringing a 
formal end to the notions of policing by consent and community policing. Thirdly, a 
comprehensive public prosecution service was set up, ending the dominance of 
private (police) prosecutions. Fourthly, hearsay exceptions were extended, especially 
to the benefit of the prosecution, with the consequence that the defence’s opportunity 
to test prosecution evidence through adversarial debate was reduced. 
 First, the Attorney General issued guidelines on the disclosure of unused 
material, i.e. information that would not be used by the prosecution but that could 
possibly be used by the defence as exculpating evidence or to undermine the 
prosecution case.40 As the law stood at the time, the police and prosecution were not 
explicitly required to look for such material when investigating a case, but often it 
would be produced coincidentally in the course of an investigation. The new 
guidelines, as published in 1982, instructed police officers and prosecuting solicitors 
and barristers to make such exculpating information available to the defence. In that 
way, the prosecution was required to offer some degree of assistance to the defence. 
However, the defence did not have a right of access to all unused material. The 
prosecution lawyers could decide what material was relevant for the defence to 
receive.41 Also, the prosecution could decide to withhold relevant material if its 
disclosure would be contrary to the public interest (e.g. as a matter of national 
security, or the health and life of a witness).42 Relevant unused material could also be 
withheld from the defence in order to preserve a strategic advantage for the 
prosecution, for instance to confront a potential defence witness with an inconsistent 
statement in order to demonstrate that the witness was lying.43 Relevant material 
could furthermore be withheld in order to prevent the defence from fabricating or 
tailoring evidence.44 All these decisions were left to the prosecuting lawyers, who 
were expected to make impartial and neutral assessments of relevance and fairness; 
judicial approval or oversight was not required. The guidelines were not legally 
binding, but they carried considerable weight, and a breach could even lead to a 
conviction being quashed on appeal.45 The guidelines still exist today, albeit in 
amended form. As we shall see shortly, the duty of disclosure has since been 
significantly extended and given a statutory basis; the AG guidelines have been an 
important first step in that direction.  
 Second, in 1984 the Police and Criminal Evidence Act (PACE) was 
introduced to codify and regulate police investigative powers. The act is still in force 
today. This was an important step, because for the first time the police were given 
statutory powers, including the power to question and detain the suspect that did not 
depend on the suspect’s consent. Thus, there was a shift from policing by consent to 
                                                
40 Guidelines on the Disclosure of Unused Material, published in (1982) 74 Cr. App. R. 302. The 
Attorney General is the head of the English Bar, and in that capacity he can issue guidelines for the 
conduct of solicitors and barristers.  
41 Ibid., para. 2. 
42 Ibid., para. 8. 
43 Ibid., para. 6. 
44 Ibid., para. 7. 
45 See O’Connor (1992) for an overview. A breach of the guidelines could contribute to a finding of 
material irregularity in the proceedings, which was a ground for appeal. 
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policing by law.46 The use and exercise of the new statutory powers is regulated in 
detail by codes of practice, which are issued by the Home Secretary subject to 
approval by parliament.47 The codes are binding on the police.48 PACE and its codes 
includes a number of new rights and safeguards for the defence, which were meant to 
compensate for the inequality between police and defence powers that PACE 
created.49 Important novelties were the legal requirement of the caution (i.e. the 
requirement to inform the suspect of his rights), a formal prohibition on post-charge 
questioning, the tape recording of interrogations, and the right for the suspect to have 
a (pro-bono) lawyer present at the interrogations (a right that could be delayed but not 
denied).50 The trial courts were also given an enhanced role in the evidentiary regime 
created by PACE. Under the act, they are responsible for excluding (retracted) 
confessions if the prosecutor cannot not demonstrate that they were voluntary and 
reliable.51 The courts further have a general discretionary power to exclude evidence 
if the overall fairness of the proceedings requires it, but it remains unclear whether 
that power should be used for potentially unreliable evidence only, as was the position 
at common law.52  
 A third major change of the 1970s and 1980s was the Crown Prosecution 
Service (CPS) being set up in 1986.53 The CPS still operates today, but its role and 
position have been changed significantly in later periods, as we shall see later in this 
chapter. The role and position of the CPS as it was originally set up largely followed 
the recommendations of the Philips Commission: it took over the prosecution of cases 
initiated by the police and reviewed them, deciding whether there is sufficient 
evidence to prosecute and whether a prosecution is also in the public interest 
(weighing factors such as the seriousness of the crime, the impact on the victim and 
the community, the culpability of the suspect and the proportionality of the costs and 
efforts of bringing a prosecution).54 As it was set up in 1986, the CPS was in a 
structurally weak position, as it was ‘sandwiched’ between the police and the bar.55 
On the one side, it depended on the initiative of the police and the evidence supplied; 
the CPS played no role in the investigation of crime or initiation of a prosecution. 
This respected the ideal of adversarial equality, which dictated against too much 
involvement of the powerful, well-resourced government in the fact-finding process. 
On the other side, towards the courts, crown prosecutors instructed counsel in private 
practice to present the case at pre-trial and trial hearings for Crown Court cases. This 
arrangement was preferred because it respected the old ‘cab rank principle,’ which 
required that barristers take cases for the prosecution as well as for the defence and 
avoided that the lawyers conducting the prosecution in court would become too 
prosecution-minded.56 Only in simpler cases prosecuted in magistrates’ courts could 

                                                
46 Bridges & Bunyan (1983). 
47 S. 66 and 67 PACE. 
48 S. 67(8) and 67(11) PACE.  
49 Jörg, Field & Brants (1995), p. 49. 
50 S. 58-60 PACE. In 1990, a code of practice was revised to require that suspects be informed of the 
fact that legal advice was free: Dixon, Coleman & Bottomley (1990), p. 356. 
51 S. 76 PACE. 
52 S. 78 PACE; Auld (2001), p. 563. 
53 The CPS is regulated in the Prosecution of Offences Act 1985 (POA). 
54 Under s. 10(1)(a) POA, the DPP is required to issue guidance on how decisions on the initiation and 
discontinuation of prosecutions should be made. The test is currently laid down in ch. 4 of the Code for 
Crown Prosecutors (the so-called ‘Full Code Test’). 
55 Hancock & Jackson (2006), p. 87; MacDonald (2004), p. 68. 
56 RCCP (1981), p. 150-151. 
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CPS staff conduct the trial proceedings. As we shall see shortly, the position of the 
CPS has since been strengthened in both directions. 
 The CPS as originally set up also played a relatively insignificant role in 
keeping cases out of court. In the 1980s, formal alternatives to prosecution were not 
yet very well developed.57 In practice, the police could decide to take no further 
action or to issue a caution (not to be confused with the police notification of the 
suspect’s rights, which is also called a caution), an officially recorded warning against 
a suspect without any further legal action taken against him that was preferred for 
dealing with minor offences or first-time offenders. Cautioning had no statutory basis, 
but it was regulated in Home Office guidelines for the police.58 Crown prosecutors 
had no say over this form of diversion: they could neither overrule a police decision to 
take no further action or to issue a caution, nor could they caution offenders if the 
police had decided to prosecute. The only course of action available was to drop the 
case entirely, but that was often too high a price to pay. Informally, the CPS could 
only engage in ‘charge bargaining’ with the defendant, the negotiation process in 
which charges are dropped or downgraded in exchange for a guilty plea so that trial 
could be avoided. However, the practice of plea negotiation was not yet formally 
acknowledged or encouraged in the 1980s. Both diversion and charge bargaining have 
become more important in recent times, with a more prominent role for the CPS. 
 Because of the traditional English dislike of state prosecution, the CPS was 
(and still is) surrounded by a number of checks and safeguards against executive 
abuse. The Director of Public Prosecutions (DPP) is in charge of the entire CPS, 
which is organised hierarchically. The DPP is under the superintendence of the 
Attorney-General, which implies a significant degree of constitutional 
independence.59 The DPP and A-G are accountable to parliament for CPS policy only, 
not for decision making in individual cases.60 The right to bring a private prosecution 
has also been retained, and the legislature even introduced a costs allowance to make 
it more effective.61 However, the DPP also retains the right to take over and drop a 
private prosecution.62 
 The fourth and final relevant change of this period was the widening of 
hearsay exceptions, an important limitation on the principle of orally debated 
evidence. These reforms, included in the Criminal Justice Act (CJA) of 1988, 
facilitated the use of written evidence, in particular statements taken from fearful 
witnesses. They limited the defence right to test incriminating evidence and thereby 
made it easier for the prosecution to obtain a conviction.63 The CJA also provided for 
compensatory safeguards for the defence, in the form of added control by the trial 
court. Certain categories of hearsay evidence could only be admitted with leave of the 
court, and the court was given a general discretion to exclude all other types of 
hearsay. The test was one of fairness, whereby the court had to consider the 
significance of the content of the statement and the unfairness caused to the defence 
by not being able to cross-examine the maker of the statement (i.e. the absent 
                                                
57 The police could issue ‘fixed penalty notices’, which were fines that (since 1982) could be directly 
enforced if they were uncontested. They were used mainly for road traffic offences. See Turner (1986). 
58 Cf. RCCP Law and Procedure (1981), p. 54-55. 
59 Perrodet (2002), p. 420. 
60 Ashworth (2000); Hancock & Jackson (2006), p. 134-135; Ashworth & Redmayne (2010), p. 220-
223. 
61 S. 6(1) and 17 POA. The RCCP had argued for limitations on the right of private prosecution, see 
Samuels (1986). 
62 S. 6(2) POA. 
63 Spencer (1994). 
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witness).64 Judges were initially reluctant to admit hearsay evidence on the basis of 
these provisions, a potential sign of their adherence to the traditionally adversarial 
method of truth finding.65 Nevertheless, these changes meant an important opening up 
of the rule against hearsay. However, the hearsay regime has been changed 
significantly in later periods, so that many of the rules described here no longer fully 
apply. 
 

4.3	   Second	  period:	  regulating	  the	  defence,	  prosecution	  and	  police	  in	  the	  
1990s	  

4.3.1	   Background	  
In the late 1980s, a number of wrongful convictions came to light in the Court of 
Appeal. Many of those wrongful convictions concerned IRA terrorism cases that had 
been prosecuted before the introduction of PACE and the creation of the CPS, but 
some had been dealt with under the new regime.66 These wrongful convictions led to 
a widespread debate in academics, politics and the media about the weaknesses of the 
English procedural system. Some of the blame fell on the appeals system and the 
(political) role of the home secretary in it, which was reluctant to hear fresh evidence 
and overturn jury convictions.67 Another problem was police misconduct, involving 
the fabrication of evidence, tampering with records and obtaining false confessions 
through coercion.68 The use of expert evidence by the prosecution was also seen as a 
potential weakness: prosecution experts were sometimes biased in that they failed to 
stress sufficiently the unreliability or inconclusiveness of their tests, or failed to 
address the fact that negative results had also been obtained. The defence, in turn, 
rarely succeeded in countering a prosecution expert, in part due to lack of funding and 
insufficient access to the material required for their own, independent expert testing.69 
 Taken generally, the miscarriages of justice showed the weakness of some of 
the assumptions that underlay the adversarial system. For one, the police 
investigations were often decisive for fact finding. In theory, the defence may have 
been expected to gather their own evidence, but this did not usually happen in reality, 
at least not on an equal footing with the prosecution.70 It also came to be understood 
that in some investigations the police developed tunnel vision and bias so that, as the 
investigations progressed, they would tend to focus on the evidence that supported 
their belief in the suspect’s guilt and ignore potentially exonerating leads.71 Contrary 
to adversarial assumptions, it was seen that such bias could not always be corrected 

                                                
64 S. 25 and 26 CJA 1988. 
65 McEwan (1989). See, however, Spencer (1994), who notes that judges seem to become more willing 
to interpret hearsay exceptions broadly, especially those involving res gestae (excited utterances). 
These may be a special case because they are traditionally believed to be more credible than ordinary 
hearsay statements because they are made in an excited state. 
66 The notorious cases of the Birmingham Six, the Maguire Seven, the Guildford Four and Judy Ward 
concerned IRA bombings in the 1970s. The wrongful conviction of the Cardiff Three occurred under 
PACE and the POA and did not involve terrorism. 
67 See JUSTICE (1989); Malleson (1991); Thornton (1993); Field & Thomas (1994). 
68 JUSTICE (1989); O’Connor (1992); Zuckerman (1992); Maguire & Norris (1994). The practices of 
the West Midlands Serious Crime Squad were particularly notorious. It was disbanded in 1989, and 
more than 20 appeals against convictions for cases investigated by it were subsequently allowed: 
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69 CLR Editorial (1990); May (1990); Alldridge (1994). 
70 McEwan (1998), p. 201-205. 
71 Sanders (1987); Zuckerman (1992); McConville, Sanders & Leng (1993). 
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by the defence. Nor were there other effective checks and corrections on the police 
investigation. In short, it transpired that the ideals of truth finding by partisan debate 
were not always translated into reality. 

Law and order remained on the agenda in the second period. For instance, a 
1989 Home Office report revisited the controversial theme of the right of silence and 
again suggested that it be restricted by allowing adverse inferences – in effect a 
proposal to aid the prosecution by implicitly coercing the suspect into co-operating.72 
The Conservative party enhanced its image as a law-and-order party in the run-up to 
the 1992 general election. Having won the elections, the Conservatives set out their 
crime control agenda in response to the prevalent public perception that crime rates 
were growing rapidly.73 The home secretary announced that the criminal justice 
system should be ‘toughened up’, a policy symbolised by the US-inspired ‘three 
strikes and you are out’ approach to sentencing.74 While in opposition, Labour 
reinvented itself as New Labour and adopted some of the tough-on-crime notions 
from the conservatives.75 It began to attack the Conservatives on their crime policies 
with statistics that purported to show that the risks of victimization and costs of the 
crime problem were only increasing. As an alternative, Labour presented its 
programme of ‘tough on crime, tough on the causes of crime’, with the short-term 
emphasis being on repression. The two major parties were now competing on their 
ability to talk tough on crime, creating some sort of political consensus on the value 
of crime control and repressiveness.76 
 The topics of crime control, law and order, and efficiency, were central to the 
1993 report of a new Royal Commission on Criminal Justice, the so-called Runciman 
Commission. It was asked to inquire into the effectiveness of the criminal justice 
system in securing the conviction of the guilty and the acquittal of the innocent, 
having regard to the efficient use of resources. It was also asked to consider a number 
of inquisitorial elements, such as prosecutorial or judicial control over the 
investigations, court-appointed experts, and more generous retrials on appeal.77 
Expectations about the Commission’s recommendations were consequently high, and 
some academics predicted that a debate on the desirability of inquisitorial versus 
adversarial procedure would be central to the Commission’s findings.78 However, its 
report came as a disappointment, especially in academic circles. The Commission had 
taken a rather pragmatic approach, recommending a wide variety of ad hoc measures 
without any coherent procedural theory behind them. It preferred the adversarial 
system over more inquisitorial alternatives because it believed that there should be a 
strict separation between the tasks of the police, prosecutor and judge.79 It also 
believed that a transplant of an inquisitorial feature into the English system would 
likely fail because of the different nature of both types of system.80 The Commission 
did, however, fear that the adversarial process ran the risk of becoming a contest 
rather than a search for the truth.81 It believed that the goal of truth finding should be 
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77 RCCJ (1993), p. i-ii. 
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more clearly articulated in the adversarial system, with a more explicit overall 
commitment to convicting the guilty as to acquitting the innocent.82 
 Against this background, the Runciman Commission made three main 
proposals that relate to the prosecutor’s role in the evidentiary process either directly 
or indirectly. Firstly, with regard to preventing miscarriages of justice, the 
Commission held that the adversarial system was sound in principle, but that its 
correct application should be ensured by improving existing fact-finding mechanisms, 
such as police training and the internal supervision provided by PACE.83 It refuted 
suggestions of inquisitorial mechanisms, such as CPS control over the police 
investigation: the tasks of investigation and prosecution had to be kept distinct in 
order to allow an objective and distanced review of the evidentiary strength of a case, 
as the Philips principle had it. The Commission also feared that prosecutorial 
authority over the police would cause conflict because there would be the proverbial 
two captains on the ship, and that (perhaps for that reason) such authority hardly 
materialised in systems in which it did exist, including the continental inquisitorial 
systems that had been studied by the Commission.84 The use of court-appointed 
experts, suggested in literature, was also refuted, as the adversarial testing of expert 
testimony through examination and cross-examination was thought to require party-
appointed experts.85  

However, the Commission did suggest two notable changes with a view to 
preventing miscarriages of justice. First, in relation to the appeal system, it proposed 
to set up an external Review Authority, staffed with lawyers and experts and equipped 
with control over the police, that could hear complaints of potential miscarriages of 
justice, conduct a full, impartial inquiry into any relevant fresh exculpating evidence, 
and on that basis recommend whether an appeal should be allowed.86 This 
commission was meant to replace the referral by the home secretary that hitherto had 
been the remedy for potential miscarriages of justice. Under the old law, if all appeal 
opportunities had been denied or exhausted, the only recourse was for a convicted 
person to request the home secretary to re-open the case by referring it to the Court of 
Appeal.87 However, the home secretary, as a member of the executive, was in practice 
often reluctant to overturn decisions of courts and juries, a matter of constitutional 
separation of powers and perhaps also of political reluctance to intervene in 
convictions.88 Second, the commission recommended that the trial court should be 
more interventionist in the evidentiary process. In particular, it recommended that the 
trial court should be given the power to call and hear witnesses not called by either 
party so as to ensure that the jury would hear all relevant evidence. The latter proposal 
was termed an inquisitorial element by Runciman, as it called for an active, truth-
seeking judge of sorts, and limited the exclusive party control over the evidentiary 
process.89 
 The second set of proposals of the Royal Commission sought to enhance 
procedural efficiency. The Commission particularly stressed the importance of 
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diversion, the settling of cases without having to go to trial.90 The police caution was 
to be used on a more structural basis, and the CPS should be given the power to 
instruct the police to caution a suspect rather than charge him in order to divert more 
cases away from trial.91 CPS control over diversion was also to be enhanced by giving 
Crown Prosecutors their own power to impose fines in minor cases, provided that the 
suspect was willing to waive his right to trial.92 Finally, it was suggested that early 
guilty pleas should be encouraged in order to avoid cracked trials, the annoying and 
wasteful cases in which the accused pleaded guilty at the beginning of trial, so that all 
trial preparation efforts became superfluous.93 The Commission therefore proposed 
that sentence discounts for early pleas (already common practice) would be given a 
formal basis and that the rate of discount would be expressly made proportionate to 
the time at which the plea was entered. It was also suggested that judges be allowed to 
give suspects who considered to plead guilty an indication of the sentence they were 
likely to receive under the discount regime.94 These recommendations lent some 
official recognition to the previously hidden practices of plea and charge bargaining, 
although most of them were eventually not followed at the time.95 The efficiency of 
the trial proceedings was to be improved by encouraging the trial court to be more 
robust in refusing irrelevant evidence, and by forbidding counsel to waste the court’s 
time by unnecessarily lengthy examinations or cross-examinations (with the reduction 
of counsel’s fees as a possible punishment).96 
 The third and most comprehensive of the Commission’s recommendations 
concerned disclosure, the pre-trial exchange of evidence between prosecution and 
defence. As the Commission was conducting its review, the courts were developing 
and extending the prosecution’s duties of disclosing unused material, for it was 
recognised that in some of the wrongful convictions that had come to light at the time 
‘[n]on-disclosure [was] a potent source of injustice.’97 The courts had started to take a 
generous approach towards requiring the prosecutor to disclose material, holding, in 
the case of the wrongfully convicted Judith Ward, that ‘any […] evidence which tends 
either to weaken the prosecution case or to strengthen the defence case’ ought to be 
disclosed.98 The courts also suggested that relevance should in principle be for the 
defence, and not the prosecution, to determine: ‘It is of help to the accused to have the 
opportunity of considering all the material evidence which the prosecution have 

                                                
90 The jury trial was seen as a major cause of inefficiency, and the Commission also recommended that 
in certain cases the right to trial by jury should be abolished (this pertained to the so-called ‘cases 
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gathered […].’99 In Ward, the court further held that withholding sensitive relevant 
information always required leave of the court and notification of the defence.100 The 
Runciman Commission responded to these developments in case law and tried to 
reign in disclosure duties so as not to unreasonably burden the police and 
prosecution.101 
 Two major changes to the disclosure regime were proposed by the 
Commission. First, the relevance of unused material would be determined by the 
prosecution rather than the defence, following a three-step procedure. After the 
prosecution had disclosed the evidence on which it intended to rely at trial and any 
unused material that could undermine it (the first step), the defence would be 
required, if pleading not guilty, to submit a defence statement in which it detailed how 
it planned to rebut the prosecution case and on what issues of law and fact it disagreed 
with the prosecution (the second step). The prosecution would subsequently select 
unused material that it believed to be relevant for the defence strategy as outlined in 
the defence statement (the third step).102 The second major proposal of the 
Commission concerned the procedure for withholding sensitive material. The 
Commission agreed with the ruling in Ward that such a procedure should involve 
judicial scrutiny, but it did not believe that the defence should always be involved or 
notified.103 Public Interest Immunity (PII) hearings before a court should thus become 
mandatory, but the hearing could be conducted ex parte or even without any 
notification to the defence that material had been withheld if the sensitivity of the 
material so required. 
 Of the recommendations on disclosure, defence statements (the second step of 
the proposed disclosure regime) were particularly controversial. Various authors 
observed that it required the suspect to co-operate with the prosecution on his own 
conviction, which would violate the prosecutor’s burden of proof, the presumption of 
innocence, and the right of silence. One member of the Runciman Commission, law 
professor Michael Zander, added a note of dissent to the Commission’s report, in 
which he voiced objections against defence disclosure along those lines. The majority 
of the Commission nonetheless opted for it, mainly on practical grounds. There were 
fears of fishing expeditions, in which defence lawyers would allegedly go through all 
unused material looking for something sensitive and then requesting its disclosure in 
the hope that the Crown would prefer to drop the prosecution altogether lest the 
sensitive material had to be disclosed. Full disclosure of all unused material was also 
held to burden the police and prosecution unreasonably, as they would have to sift 
through all material gathered in the course of the investigation and redact or withhold 
any sensitive information. A further reason for opting for defence disclosure was to 
prevent the defence from exploiting small discrepancies found in the unused material 
to discredit the entire prosecution case; doing so would become more difficult if the 
defence would receive only the unused material that was relevant to a pre-determined 
defence strategy.104  
                                                
99 Ibid., at 25. That the defence should have access to all unused material was even more clearly 
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 Runciman’s recommendations on disclosure were based on the implicit belief 
that in most cases there was no real equality of investigative resources between 
prosecution and defence. As the wrongful convictions had shown, defendants were 
not always able to uncover weaknesses and inconsistencies (and in some cases even 
police and prosecution bias) in the prosecution case either by testing the prosecution 
evidence or by investigating and presenting their own. The Commission therefore 
assumed that in the English system ‘[…] it is the duty of the police to investigate 
fairly and thoroughly all the relevant evidence, including that which exonerates the 
suspect.’105 Although that duty had not always been observed in practice – which was 
the reason for suggesting better police training and internal supervision – the 
Commission did not consider inequality of resources to be problematic in theory. The 
police were expected to use their resources to the benefit of the defence as well as to 
that of the prosecution, and disclosure would allow relevant exculpating material to 
reach the defence so that they could use it for their contribution to the trial debate.106 
This is not yet the same as suggesting that the English police ought to conduct an 
inquisitorial-style full investigation (that depends on how relevance is defined), and 
under the proposals the defence would retain the possibility to gather their own 
evidence independently from the police, albeit with fewer resources. Nonetheless, it is 
clear that the Runciman Commission assumed that the police would offer some 
degree of assistance to the defence by means of gathering some of the evidence for 
them – an assumption that has been criticised for lacking any legal authority and 
being incompatible with the notions of adversarial process.107 This assumption also 
explains why the Commission was not generally inclined to strengthen the evidentiary 
position of the defence; it saw no systemic need to do so. 
 The government of the day welcomed the recommendations, especially those 
that limited prosecution disclosure, introduced defence disclosure, and encouraged 
diversion. The public agenda had shifted from miscarriages of justice to a moral panic 
about crime and the effectiveness and costs of the criminal justice system.108 The 
government proposed a package of law reforms that, in the words of the Home 
Secretary, ‘[would] correct the 30-year inbuilt bias in the criminal justice system in 
favour of the criminal and against the protection of the public.’109 The reforms were 
cherry-picked from the Commission’s recommendations, confirming the criticism 
voiced by academics that those recommendations lacked coherence, allowing the 
government to ‘hijack’ them for its tough-on-crime agenda.110 The consequences for 
the procedural system were numerous and significant. 
 

4.3.2	   Consequences	  for	  the	  procedural	  system	  
The second period, covering the 1990s, saw four important changes being made to the 
prosecutor’s role in fair truth finding. First, the prosecution obtained more ways of 
getting information from the defence through adverse inferences. Second, there were 
cautious first steps towards encouraging the early tendering of guilty pleas (which 
automatically resulted in more plea bargaining), thereby relying on consensual 
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agreements on the facts to keep cases out of court. Third, the criminal appeals system 
was enhanced as a correction mechanism for potential wrongful convictions, coupled 
with an external review authority as proposed by the Runciman Commission. This 
provided for judicial and external control on truth finding in addition to partisan 
debate. Fourth, the prosecutor’s duties of disclosure were extended in an attempt to 
get the police and prosecution to offer more assistance to the defence, which was an 
obvious novelty in an adversarial system that featured partisan roles and 
independence. Some of Runciman’s proposals were not (or at least, not yet) acted 
upon, such as CPS cautioning, prosecutor’s fines, and sentence canvassing in case of 
an early guilty plea. 
 As a first major reform, pressure was placed on defendants to co-operate with 
the prosecution by permitting adverse inferences from silence. The suspect’s refusal 
to answer questions during the police interrogation or at trial was permitted to be used 
as evidence, as was the suspect’s deviation from an explanation given at an earlier 
stage of the proceedings – a rule that still applies today.111 This mechanism, which 
had already been suggested without success at various times in the past, was an 
initiative of the government intended to prevent the defence from keeping their cards 
close to their chest and ambushing the prosecution at trial with a line of defence in 
such a way and at such a late period in time that the prosecution had little chance to 
investigate and rebut it.112 While the proposal was controversial, especially because of 
the defendant’s right of silence and the impossibility in an adversarial system to force 
parties to co-operate, the legislature considered it to be legitimate and compliant with 
the ECHR as long as a number of safeguards were in place.113 These include the 
requirement that the prosecution establish a prima facie case without adverse 
inferences;114 the prohibition to base a conviction solely or to a decisive extent on 
adverse inferences;115 the requirement that the suspect receive competent legal advice 
before and during questioning;116 and the general discretion of the trial court to decide 
which inferences can properly be drawn and to instruct the jury (if involved) 
accordingly.117  

The appeals system, the second of the major reforms in the 1990s, was 
amended to encourage the Court of Appeal to be more open to reconsidering potential 
wrongful convictions. The criterion for allowing an appeal was clarified to be the 
unsafeness of the conviction.118 In order to give the Court a better factual basis on 
which to review whether a conviction was unsafe, the threshold for hearing fresh 
evidence was lowered.119 Also, Runciman’s recommendation of an external review 
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authority was followed by setting up the Criminal Cases Review Commission 
(CCRC), which still operates today. The CCRC has the power to refer (i.e. reopen) 
cases to the Court of Appeal once all regular means of appeal had been exhausted or 
denied, if there was a real possibility that the conviction would not be upheld because 
of evidence or arguments not heard at the original trial.120 Upon such a referral, the 
court of appeal is obliged to hear the appeal and the fresh evidence, though the 
defence and the prosecution will still have to debate whether the conviction should be 
quashed. In order to make its referral decisions and decide whether new evidence and 
arguments are present, the CCRC has various investigative powers. It can obtain 
documents from public bodies (including the police case file), employ experts, and 
instruct a police force (or other public body) to conduct certain investigations, which 
they are bound to do.121 The CCRC replaced the mechanism of referral by the home 
secretary and thereby took the task of investigating potential miscarriages of justice 
away from the executive and politics.  
 The third set of reforms, aimed at improving procedural efficiency, included 
diversion and pre-trial case management. When sentencing upon a guilty plea, courts 
were required to take the stage at which the plea was tendered into account so that an 
earlier plea attracted a more lenient sentence.122 However, Runciman’s proposal of 
advance sentence indications was not followed: for the time being, courts continued to 
be prohibited to give an advance indication of the sentence, as such indications were 
feared to put too much pressure on the suspect to plead guilty and thereby encourage 
false confessions. The Runciman Commission’s proposal to give the CPS formal 
authority over police cautioning, another measure aimed at efficiency, was also not 
followed. The CPS did instead try to co-operate with the police informally in order to 
establish consistent cautioning policy.123 However, the police were not always eager 
to comply with CPS requests, and as a consequence the CPS started to discontinue 
prosecutions on public interest grounds as an alternative.124 The Royal Commission’s 
proposal for prosecutor’s fines was also not followed up. 

For cases that did proceed to trial, efficiency improvement was stimulated 
with pre-trial hearings (taking place before a jury is sworn in) at which a binding 
ruling could be issued on a matter of law or the admissibility of evidence so that it no 
longer had to be addressed at trial. Such rulings could be made at the request of either 
party, but also at the initiative of the judge, giving him greater control over the trial 
preparations.125 A special kind of pre-trial hearing, called a preparatory hearing, 
allowed for more detailed management of the case, with the judge being able to ask 
both sides to give an advance indication of their strategy and identify points of factual 
or legal disagreement between them.126 This encouraged co-ordination and co-
operation between the prosecution and defence. The possibility of pre-trial case 
management still exists today and has been extended since its formal introduction in 
the 1990s. 
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 Co-operation between defence and prosecution was also encouraged by, and 
required for, the new disclosure regime, which was the fourth and final major reform 
of this period. For the first time, disclosure duties were completely regulated by 
statute. The Criminal Procedure and Investigation Act (CPIA) of 1996 contained the 
three-stage regime that was proposed by the Runciman Commission. At the first 
stage, disclosure would be limited to the incriminating evidence on which the 
prosecution intended to rely, and any unused information that directly and clearly 
undermined the prosecution’s case.127 Disclosure of other unused material, including 
anything that could help the defence yet did not directly undermine the prosecution 
case, required the tendering of a defence statement, which was mandatory in Crown 
Court trials anyway.128 A defence statement had to set out ‘in general terms the nature 
of the accused’s defence’, including any matter on which the accused took issue with 
the prosecution and why.129 The Court of Appeal has subsequently held that a 
statement must be sufficiently detailed because ‘the defence and the prosecution 
should have the opportunity to investigate facts relied on by the opposite party and so 
to reduce the risk of a miscarriage of justice by wrongful conviction or wrongful 
acquittal.’130 The defence must thus supply sufficient information to allow the 
prosecutor to prepare a rebuttal of the indicated line of defence. If a statement was 
insufficiently detailed, the defence were effectively punished by limited secondary 
prosecution disclosure, as well as by the use of adverse inferences as evidence of 
guilt.131 
 It is important to note that the prosecutor (i.e. the CPS) was responsible for 
determining what material was relevant for the defence to receive by means of 
disclosure. As CPS prosecutors had no direct authority over the police or access to 
police information, the police were required to draw up schedules with potentially 
relevant material. Prosecutors could use those lists to inspect and select material and 
request the police to disclose it – a request that was legally binding.132 The defence 
could exert some degree of control over this selection process, as they were given 
those lists too, but they had no power to make binding requests.133 The judge also 
played a role in the disclosure process, albeit a limited, non-supervisory one. First, the 
defence could request a judge to order the disclosure of unused material, but they had 
to prove relevance without having been able to inspect the material – a potentially 
diabolical task.134 Second, the judge had to decide about withholding sensitive 
relevant material at the prosecutor’s request by means of a PII hearing, which could 
be ex parte or without notification of the defence.135 
 Although most of the rules of disclosure have been changed in the 2000s, the 
mutual exchange of information between prosecution and defence before trial 
continues to be an important duty. The CPIA also continues to lay down an obligation 
on the police to ensure that ‘all reasonable steps are taken for the purposes of the 

                                                
127 S. 3(1)(a) CPIA (as enacted). 
128 S. 5-7 CPIA (as enacted). 
129 s. 5(6)(a) and (b) CPIA 1996 (as enacted). 
130 R v Tibbs, [2000] 2 Cr. App. R. 309, at 315; in R v Bryant, [2005] EWCA Crim 2079, para. 12, a 
defence statement to the effect that the defendant took issue with any witness claiming to give evidence 
of his guilt was considered ‘not worth the paper that it is written on.’ 
131 S. 11 CPIA (as enacted).  
132 S. 23 and 24 CPIA (as enacted). 
133 S. 4 CPIA. 
134 S. 8 CPIA; Sharpe (1999), p. 276. 
135 S. 3(6), 7(5), 8(5), 9(8) and s. 15 CPIA. 



 73 

investigation and, in particular, all reasonable lines of inquiry are pursued’.136 Such a 
requirement fits with the Royal Commission’s assumption that the police would offer 
some degree of assistance to the defence by investigating and disclosing exculpating 
evidence. The law suggests that the police have to pursue exculpating lines of inquiry 
if relevant, but the meaning of that duty is not very clear. The exact scope of the 
police’s investigating duty and the meaning of relevance are not given, and it remains 
unclear whether the police should pursue relevant exculpating lines of inquiry on their 
own motion, even if not suggested by the defence. Moreover, the law requires only 
that there must be a police code of practice on the matter; it does not lay down a direct 
obligation as such. Nevertheless, the idea of the police being required to pursue all 
reasonable lines of inquiry, including exculpating ones, has been viewed as a 
novelty.137 It also underpins the disclosure regime, as the disclosure of unused 
material will only be of benefit to the defence if relevant exculpating material has 
been gathered. 
 

4.4	   Third	  period:	  Comprehensive	  reforms	  in	  the	  2000s	  

4.4.1	   Background	  
The third and final period of development, covering the late 1990s up to 2010, saw a 
number of developments and reforms that challenged and revised the fundaments of 
adversarial process. One major event was the passing of the Human Rights Act 
(HRA) in 1998, which implemented the ECHR and the case law of the ECtHR in the 
domestic legal order. Before the HRA, because of constitutional dualism that applies 
in England, it was up to the legislature to ensure that English law was in line with 
ECHR requirements, something it became increasingly unwilling to do if the 
Convention’s rights frustrated crime control goals.138 As judges could not rely on it as 
a source of law directly, the ECHR did not play a significant role in domestic 
litigation.139 In the 1996 general election, Labour made it part of its campaign to 
incorporate the Convention in the UK domestic legal order. The successful passing of 
the HRA, in 1998, had two consequences for criminal process: the parties, in 
particular the defence, could now use legal arguments based on the Convention; and 
English judges could start to develop their own human rights case law on the basis of 
the Convention.140 
 At about the same time, a number of reviews into the operation of the CPS 
were conducted, most notably those of Narey (in 1997) and Glidewell (in 1998). 
These had a managerial focus that fitted with the continuing tough-on-crime policies 
of the government. The reviews aimed to achieve higher conviction rates, fewer 
cautions, and less overcharging by the police.141 A theme that was common to these 
reviews was CPS control over the police’s investigations, case preparation and 
decision making on case continuation and charging. Both Narey and Glidewell 
recommended that the CPS should be able to exert more control over the police by 
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establishing investigation and case preparation teams in which police officers and 
prosecutors would work together (so-called administrative support units (ASUs) or 
criminal justice units (CJUs)).142 Glidewell even went so far as to suggest that the 
formal responsibility for the investigations should be transferred entirely to the CPS 
so that they would be formally in charge of the police.143 Glidewell’s 
recommendations sought to address the fact that prosecutors at the time remained 
reluctant to get involved in the police investigations out of fear that they would lose 
their objective stance (an aspect of the Philips principle, which demands a strict 
separation between investigation and prosecution).144 A further efficiency 
recommendation was the delegation of prosecutorial tasks to CPS case workers so as 
to make better use of scarce prosecution resources and to lower the costs of 
preparatory work.145 
 This period also saw a number of reports on police misconduct. The attention 
was focused primarily on racism, but there were also instances of the police 
investigation being insufficiently open to new insights and emerging exculpating lines 
of inquiry, focusing instead on proving the guilt of the initial suspect. It also emerged 
that in some cases the police did not have a clearly structured approach to conducting 
the investigations, so that their quality and sufficiency was not always guaranteed.146 
In all, it appeared that the mechanisms of internal police supervision around which 
PACE was constructed, and to which the Runciman Commission had attached great 
value, did not always materialise. In the academic literature, new suggestions for 
some form of external, objective control over the police investigations surfaced in 
response. For instance, the introduction of an inquisitorial-style investigating judge 
was proposed.147 
 The main event of the third period was Sir Robin Auld’s review of the 
criminal courts, which despite its limited remit covered a number of themes that are 
relevant to our purposes. In his review, Auld dealt with (among many other things) 
the relationship between the CPS and the police; disclosure and pre-trial co-operation 
between prosecution and defence; judicial case management and party autonomy; 
rules of evidence and the adversarial method of evidence testing; and alternatives to 
trial. The purpose of the review was to restore public confidence in the criminal 
justice system, which (according to the dominant political discourse) had eroded due 
to the slowness and expense of adversarial trials, the overprotection of defendants, 
and the lack of consideration for the interests of victims and witnesses.148 However, 
Auld took a fundamental approach that extended well beyond his predominantly 
managerial remit, and he did not eschew radical proposals.149 

                                                
142 Narey (1997); Glidewell (1998). 
143 Glidewell (1998), recommendation 14; Roach (2002b), p. 575. As an alternative, Glidewell 
recommended the CJUs at which a crown prosecutor would be in charge while the responsibility for 
the investigations remained with the police. 
144 Glidewell (1998), ch. 8. 
145 Ibid. 
146 MacPherson (1999). 
147 CLR Ed (2003). 
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inspiration from the Woolf review of civil procedure of 1996 (Access to Justice), which had 
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cases. Cf. CLR Editorial (2002b). 
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 Auld recommended that CPS control over the police should be strengthened 
beyond the informal control that had already been achieved by the Narey and 
Glidewell reviews. At the time of the Auld report, the police and prosecution would 
work closely together in case preparation teams, but their formal relationship had not 
changed since 1986: the police were autonomous in their investigations and they 
decided whether or not to charge, with the CPS only reviewing that decision 
afterwards. Also, the CPS lacked any formal authority over the police investigations. 
Auld proposed the creation of stronger lines of control and authority by taking the 
power to charge a suspect away from the police and giving it to crown prosecutors. 
One of the presumed benefits of this transfer was that the police would need to 
involve the CPS at an early stage of the investigation, to give full insight into the case 
file, and to be more open to accepting prosecutors’ suggestions and requests, thus 
granting the CPS greater de facto (though still not de lege) oversight and control over 
the investigative stage.150 
 The essence of Auld’s proposals regarding disclosure, another of the topics he 
addressed, was to give the CPS greater control over the police and to make the 
defence less dependent on the selection of relevant material by the authorities. For 
one, it was proposed that the task of making the initial selection of relevant 
disclosable material be transferred from the police to the CPS. The purpose of this 
proposal was to make the disclosure system less dependent on the police and to 
provide for objective, lawyerly decision making – an arrangement in which the 
prosecutor rather than the police would make sure that the selection of disclosable 
material was fair for the defence.151 This would entail crown prosecutors physically 
going through the material and case files held by the police and determining what 
unused material would be relevant for the defence. There would also be guidelines 
describing what material the police were required to retain, and training programmes 
to ensure that crown prosecutors would take a critical stance towards the police 
investigation, i.a. by identifying potentially missing information and ensuring that 
relevant lines of inquiry were pursued.152 The second important aspect of Auld’s 
disclosure proposals was to make the defence less dependent on the prosecutor’s 
selection by abolishing the CPIA’s distinction between primary and secondary 
disclosure – so that all relevant unused material would be disclosed by the prosecution 
from the outset – and by requiring full disclosure of certain categories of material held 
by the police, such as the statements and previous convictions of prosecution 
witnesses.153 This would decrease the systemic importance of defence statements, but 
Auld did believe that defence disclosure should be retained. He held that the 
information contained in a defence statement was important to the prosecution both 
for identifying disclosable material as well as for being able to strengthen the 
prosecution case by preparing a rebuttal of a defence argument.154  
 As to efficiency, the Auld report included measures aimed at diversion as well 
as at changing trial and pre-trial procedure. It sought to encourage early guilty pleas 
by recommending that there be clearer guidelines on sentencing discounts and that the 
                                                
150 Auld (2001); Cf. Brownlee (2004), p. 897. 
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ban on advance sentence indications be lifted.155 A second proposed mechanism of 
diversion was the so-called ‘caution plus’, which would give the CPS the possibility 
to drop a prosecution on the condition that the suspect agreed to comply with certain 
conditions, such as the payment of a fine.156 These conditional cautions, as 
recommended, could only be imposed by crown prosecutors, not the police (save for 
minor offences). Thus, the CPS would obtain the power of a prosecutor’s fine 
modelled on the Scottish example of the fiscal fine.157 As to the efficiency of the trial 
proceedings themselves, an important recommendation of the Auld review was the 
creation of a duty on all participants to co-operate towards an overriding objective, 
which included an efficient and quick process and accurate outcomes. Such a duty 
meant that parties would no longer be completely free to pursue their partisan 
interests alone: instead, they would also owe overriding obligations to the smooth 
running of the criminal justice system and the factual accuracy of its outcomes.158  
 The final Auld recommendation that is relevant here was his proposal to make 
the law of evidence more flexible. While Auld held that the oral examination of 
evidence (especially of witnesses) should be preserved,159 he was willing to give more 
discretionary power to the trial judge to decide what evidence should be admitted. In 
particular, he recommended that the ban on hearsay be lifted and replaced by judicial 
discretion to decide whether particular evidence could be heard without prejudice to 
either party.160 Otherwise, Auld attached to adversarial principles: the trial court 
should not normally call witnesses of its own motion so as not to interfere with party 
autonomy; and experts should also continue to be appointed by the parties rather than 
the court.161 On both points, Auld was less willing than the Runciman Commission 
had been some ten years earlier to depart from the adversarial tradition and 
incorporate inquisitorial elements.  
 

4.4.2	   Consequences	  for	  the	  procedural	  system	  
In the third and final period of development, a wide variety of changes were made 
that potentially affect the prosecutor’s role in fair truth finding. The CPS was given a 
more prominent role, as its control over the police was strengthened, its opportunities 
to obtain information from the defence were enhanced, and it was given the power to 
dispose of cases out of court. The disclosure scheme was rearranged, with 
consequences for the relationship between prosecution and defence and extended 
duties of defence disclosure. More generally, an emphasis was placed on the co-
operation between parties under active judicial management. Finally, the possibilities 
of testing evidence through oral debate were reduced. As this is the final period of our 
overview, the changes discussed here reflect the most current state of the law. 
 The CPS has gained more control over the police mainly by means of the 
statutory charging regime, which prescribes that all charging decisions be made by the 

                                                
155 Ibid., p. 434-444. 
156 Police cautions were simple warnings without punitive conditions attached to them but that were 
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CPS. This took the power to charge away from the police, except in minor cases 
designated by the DPP.162 The police do still play an important role in the charging 
process, as they have to assess whether there is sufficient evidence to charge in the 
first place; only when they believed there is does the statutory charging scheme come 
into play.163 But the entire charging process has now been placed under CPS control, 
and the police are obliged to follow CPS charging guidelines.164 Those guidelines 
prescribe that prosecutors must be fully informed of all potentially relevant 
information available in the case, and that prosecutors must be given full (physical) 
access to all evidence gathered.165 Prosecutorial control over the police has thus 
effectively increased. The UK Supreme Court has since also held that the police act 
under the ‘supervision’ of the CPS, but the meaning of that concept remains vague: it 
still falls short of formal, legal authority and a corresponding power of instruction.166 
Moreover, crown prosecutors are now allowed to interview potential prosecution 
witnesses, something that previously had been prohibited out of fear that the 
witnesses’ evidence would be rehearsed. Being able to contact witnesses directly has 
given the CPS some means of investigating the evidence independently from the 
police, though the formal purpose is limited to predicting whether the witness will 
make a credible and reliable impression at trial.167 
 The power and standing of the CPS as an institution have also improved. For 
one, the CPS has become an increasingly broad-based prosecution service. It has 
merged with the Revenue and Customs Prosecutions Office (responsible for 
prosecuting tax offences) and it also prosecutes cases investigated by the Serious 
Organised Crime Agency (which investigates cases of organised crime).168 However, 
other agencies, such as the Serious Fraud Office, have retained their own 
prosecutorial powers, and private prosecutions also remain competent.169 Second, the 
CPS has gained more control over the conduct of prosecutions in Crown Court trials: 
barristers and solicitor-advocates employed by the CPS have obtained rights of 
audience, so that the CPS can now use in-house lawyers instead of private, 
independent counsel, called Crown Advocates, to conduct Crown Court trials.170 CPS 
staffing has also been changed by the increased delegation of preparatory work to 
case workers who are not legally qualified. Case workers have even obtained certain 
rights of audience for non-complex cases tried in magistrates’ courts.171  

                                                
162 s. 37B PACE, as amended by s. 28 and sch. 2 of the Criminal Justice Act (CJA) 2003. 
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 An important extension of the investigative powers of the police was the 
possibility of post-charge questioning of the suspect.172 Traditionally, charging the 
suspect marked the point at which the police were satisfied that they had a prima facie 
case against the suspect so that the adversarial trial could begin, and from that point 
on the suspect had to be treated as an autonomous party who could not be subjected to 
questioning.173 However, the police are now allowed to continue the interrogations 
even if they think that there is sufficient evidence to prosecute. They have the 
opportunity to ask post-charge questions ‘relevant to obtaining accurate and reliable 
information about the offence,’ including questions that ‘[allow] the suspect an 
opportunity to give an innocent explanation and asking questions to test if the 
explanation is accurate and reliable.’174 The prosecutor is not directly involved in 
(post-charge) questioning, but he will have some control over it because of his 
enhanced grip on the police. 
 The disclosure regime has also been changed in the 2000s, but Auld’s 
recommendations have been followed only in part. The task of making the initial 
selection of relevant unused material has not been transferred to the CPS, contrary to 
what Auld had suggested as a way of improving control over the disclosure 
process.175 Instead, the structure of the disclosure regime has been changed. The 
police and prosecution are now under a continuous duty to disclose material that 
‘might reasonably be considered capable of undermining the case for the prosecution 
or of assisting the case for the accused’.176 Accordingly, the distinction between 
primary and secondary disclosure has been abolished, and the defence should 
automatically receive all relevant material from the outset. However, defence 
disclosure continues to be important – for triggering further police investigations and 
prosecution disclosure on what the defence consider to be relevant, and also for 
encouraging plea agreements and improving case preparations. The legislature has 
extended the defence’s duty of disclosure, and the defence are now required to give a 
more detailed statement than before.177 In particular, the names and addresses of 
defence witnesses and experts have to be included.178 The police are permitted to 
interview those witnesses and experts under a special set of rules, and with the 
possibility of the defence lawyer to attend in order to ensure that the witnesses are not 
be rehearsed or scared off from testifying.179 The sanctions for not tendering a 
                                                
172 There were other new investigative powers, such as those contained in the Regulation of 
Investigative Powers Act 2000 (which contained a regulation of intrusive investigative powers brought 
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defence statement or deviating from its contents have also been increased: not 
tendering a statement can now more easily be used as prosecution evidence of guilt, 
and if one is tendered its contents can normally be used as (incriminating) 
evidence.180 On the other hand, the defence also gained a benefit in relation to the 
withholding of sensitive relevant material: in order to comply with ECHR 
requirements, ex parte PII hearings now have to involve ‘special counsel’, i.e. a 
barrister not involved with the defence team but informed of the defence case so that 
he can make representations on whether the interests of the defendant require 
disclosure of the sensitive material.181 
 Another main reform of this period has been the introduction of the Criminal 
Procedure Rules (CPR) in 2005 (and amended various times since). This is a set of 
rules that does not seek to codify the criminal process or to replace existing statutes 
and common law, but instead provides an overarching statement of the general aims 
and values of criminal process. The CPR prescribe in some detail what these aims and 
values require of each of the participants. They have force of law.182 The CPR were 
not drafted by the legislature, but by a committee of representatives of the 
government, the police, the CPS, the courts and defence lawyers.183 The CPR set out 
an ‘overriding objective’ to which all participants should be committed. The 
overriding objective captures the essence of the CPR: that the participants must care 
for the efficient and expeditious conduct of a case, the fairness of the proceedings for 
the prosecution and the defence (including the latter’s ECHR rights), and the accuracy 
of the outcome. All of these interests are considered to be supreme to any partisan 
interests and to the contest nature of adversarial proceedings.184 The aims formulated 
in the overriding objective are very general notions that almost any procedural system 
would subscribe to, but the CPR do have some real and specific consequences for the 
participants, in particular for the trial court. They require the court to be more active 
in managing a case in the pre-trial and trial phase, which may include the trial court 
forcing the parties to identify issues, encouraging them to agree evidence, ensuring 
that evidence is given in the briefest possible manner, giving the necessary directions 
and instructions to that effect, and imposing sanctions on parties for failure to 
comply.185 
 Various measures have also been introduced in the 2000s to protect the 
interests of victims and witnesses. This is a conundrum in an adversarial system, 
because testing evidence requires live testimony and cross-examination at trial as a 
matter of principle. That may obviously be dangerous or traumatising to vulnerable 
witnesses, who can easily become discouraged to testify.186 Most of the measures for 
protecting witnesses try to take the sharp edges off of oral examination while 

                                                
180 Under s. 11 CPIA 1996 (as amended by s. 39 CJA 2003), adverse inferences can now be drawn 
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essentially respecting the adversarial methods of oralevidence testing. For instance, a 
trial judge may arrange for special measures to be taken, such as the use of screens 
between witness and accused, examination via live video-link or by means of pre-
recorded examinations, or prohibiting the introduction of evidence of a witness’s 
sexual history.187 A judge can also grant witness anonymity orders so that the identity 
of a witness can be concealed from the defence.188 These protection measures all rely 
on the trial court to ensure overall fairness for the defence, i.e. that there is an 
adequate opportunity for the defence to state their case, that they can still test the 
credibility and reliability of prosecution witnesses, and that they are not otherwise 
unreasonably prejudiced by the measures (e.g. if the jury would get the impression 
that the accused is particularly dangerous to warrant special measures being taken). 
The judge must also make his own assessment of the witness’s reliability if an 
anonymity order is to be granted.189 The witness protection measures also increase the 
importance of prosecution disclosure, for it falls on the prosecutor to inform the 
defence of relevant information about a witness that the defence cannot obtain due to 
restrictions on cross-examination.190 
 Allowing the use of hearsay statements is a more serious limitation of oral 
examination, as no partisan examination of the maker of the statement (i.e. the absent 
witness) can take place. Nonetheless, various exceptions to the rule against hearsay 
were introduced in the 2000s in order to protect vulnerable witnesses and to assist the 
prosecution in cases where important witnesses are unavailable to testify.191 The 
Criminal Justice Act 2003 forces judges to admit some categories of hearsay whose 
admissibility was previously at the judge’s discretion, and it permits judges to admit 
any other kind of hearsay at their discretion.192 Safeguards against insufficiently 
tested evidence again centre on the trial court. The court retains its general discretion 
to exclude unfair evidence and to stop the proceedings if the case against the accused 
is based to such a great extent on hearsay evidence that a conviction would be 
unsafe.193 In addition, the court must now enable alternative methods of asserting and 
testing the reliability of the hearsay evidence and its source, if necessary by admitting 
evidence going to the reliability and credibility of the source (including, if need be, 
evidence that would normally be inadmissible).194 The trial court must always instruct 
the jury about the potential weaknesses of hearsay evidence. The English courts have 
been so convinced of the soundness of these safeguards that they allow convictions to 
be based solely or to a decisive extent on hearsay evidence, meaning that no oral 
examination of a decisive witness by the defence has been possible at any stage of the 
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proceedings. The ECtHR initially held that this violated the defence’s confrontation 
right under Article 6 – much to the dissatisfaction of the UK Supreme Court – but it 
has since changed its position in the controversial case of Al-Khawaja and Tahery, 
granting that special safeguards can compensate for defence handicaps.195 
 The final reforms of the 2000s that need to be mentioned concern diversion. 
Auld’s proposal for ‘cautions plus’ was followed, and the CPS can now impose so-
called conditional cautions if the suspect waives his right to trial and admits the 
offence.196 This essentially gives the CPS the power to impose minor penalties. The 
condition can consist of reparative measures, community service for up to 20 hours, a 
fine of up to 150 pounds, and the payment of compensation to the victim.197 Failure to 
comply will result in being prosecuted for the offence.198 Furthermore, guilty pleas 
are another method still heavily relied on for avoiding trial, and increasingly so. The 
CJA sets clear sentence reduction tariffs on early guilty pleas.199 Also, the Court of 
Appeal has overturned the prohibition on sentence canvassing, so that a suspect can 
now obtain an indication of the sentence he will receive if he pleads guilty (a proposal 
already made by the Runciman Commission and repeated by Auld).200 The Code for 
Crown Prosecutors sets out the conditions for plea bargaining and accepting a guilty 
plea. Prosecutors must ensure that the court can pass a sentence that matches the 
seriousness of the offence, and they must consider the opinion of the victim in that 
regard. The Code does not explicitly state that the prosecutor must be convinced of 
the guilt of the accused nor that the prosecutor must probe into any potentially 
exculpating evidence, although a plea should be accepted only if the threshold of 
evidentiary sufficiency that applies to decisions whether to prosecute is met.201 
 At the time of writing, there has not yet been a formal legislative response to 
the recent EU directives, in particular the directive on the right of access to a 
lawyer.202 The relevant PACE provisions would seem to cover the requirements of 
that directive. 

	  

4.5	   Conclusion	  
 
Many of the procedural rules and features that were traditionally used to implement 
the theoretical principles for adversarial truth finding – equality of arms, party 
autonomy and oral debate – have been amended or even abolished in the past four 
decades. The main changes concerning the role and position of the prosecutor have 
been the creation of a public prosecution service, the CPS, which later obtained some 
degree of control over the police; the introduction of codified police powers; the 
extension of the duty to disclose unused material; and the introduction of the CPS 
                                                
195 Judgment of the Grand Chamber in the case of Al-Khawaja and Tahery v United Kingdom, 15 
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power to impose conditional cautions in addition to diversion by plea bargaining. 
These changes are particularly likely to affect the equality of arms between 
prosecution and defence. The significant changes in the role of the defence in relation 
to the prosecution include their increased dependence on unused material selected and 
disclosed by the prosecution, the pressure on the suspect to supply information to the 
prosecution and co-operate with them, and limitations on the possibility of testing 
prosecution evidence through oral debate. These changes pertain to the autonomy of 
the defence and their procedural equality vis-à-vis the prosecutor, as well as to the 
principle of oral debate. Finally, as to the role of the judge, the main changes are his 
involvement in the disclosure regime, his discretionary powers to admit hearsay 
evidence, and his case management tasks, which require a more active involvement in 
the evidentiary process. These changes potentially impinge on party autonomy and 
oral debate. In the following chapter, we shall analyse what these changes mean for 
the theoretical principles of fair truth finding that undergird the English procedural 
system. 
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5	   Analysis	  of	  the	  developments	  in	  England	  &	  Wales	  
 

5.1	   Introduction	  
 
In England, much seems to have changed compared to the traditional adversarial 
frame of reference. The prosecutor now seems to take a more prominent role, with 
less counterbalancing by the defence, than the notions of adversarial truth finding 
prescribe. However, changes at the level of procedural rules and features do not 
necessarily imply that the underlying principles of adversarial procedural theory have 
been abandoned. There are many different ways in which adversarial notions of fair 
truth finding can be translated into a procedural system: old ideas may simply have 
found new ways to express themselves. Therefore, the central question of this analysis 
is whether the three theoretical conditions of adversarial truth finding have been 
adhered to in the developments that have been described in the previous chapter, and 
whether the English procedural system as it stands now, at the end of a 40 year 
development, is still geared to fulfilling those conditions. The three conditions are 
discussed separately before drawing general conclusions about the continuing 
influence of adversarial procedural theory in England.  
 

5.2	   Equality	  of	  arms	  
 
Equality of arms between the prosecution and the defence, a cornerstone of the 
adversarial approach to fair truth finding, continues to be a guiding principle for the 
English procedural system in various ways, despite numerous changes that have the 
potential to affect it adversely. At trial, there are no changes to the requirement that 
both sides must have equal opportunities and means to state their case and test the 
case for the adversary. Both parties will as a rule be represented by independent 
barristers who alternate between taking defence and prosecution work, who in theory 
have equal forensic skills to present their case and test evidence through cross-
examination, and who have an ethical commitment to fair and equal debate (the 
notion of counsel as ministers of justice). Also, it continues to be the judge’s task to 
ensure overall fairness at trial, in the sense that there must be equal and adequate 
opportunities for both parties to represent their partisan interests. Future changes to 
the idea that the trial should be an equal debate are not immediately foreseeable, but 
they may be imminent if the CPS increase their use of in-house counsel so that 
professional CPS prosecutors would conduct more prosecutions at trial. The cab rank 
principle would then be infringed, and this may eventually lead to prosecution and 
defence counsel having a different level of forensic skill and ethics, thus leading to 
some degree of inequality concerning the conduct of a case at trial. Trial equality is 
also obviously threatened by restrictions on legal aid for defence work, which may 
lead defence solicitors and barristers to spend less time and fewer resources on cases 
than the police and prosecution.1 Nonetheless, on the balance, the principle of equality 
of arms continues to be a guiding principle for the form in which the trial proceedings 
are conducted. 

                                                
1 Edwards (2010). 
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 However, the adherence to equality of arms at trial is largely a matter of 
appearances only. The role and position of the parties at trial, though formally still 
equal, is in effect determined to an important extent by the pre-trial phase. But in the 
pre-trial phase, the principle of equality of arms has been much more difficult to 
retain. One reason that equality of arms is no longer valid in relation to the 
investigative stage of the proceedings is that the principle of private prosecutions no 
longer applies. Traditionally, equality of arms was theoretically ensured because the 
prosecution was a private party with means and powers similar to those of the 
defence. Even the police, who in practice conducted most prosecutions, were 
theoretically positioned as private citizens. The CPS is problematic in this regard 
because it involves the state and the executive as prosecutors. With the state as 
prosecutor, the principle of equality of resources, powers, influence and reputation 
with the defence becomes illusory; this may have been the reality before the CPS, but 
it has now become an explicit and undeniable feature of the English system.2 The 
principle of equality has nevertheless been influential in determining the CPS’s role 
and position within the procedural system, attempting to keep it in line with 
adversarial theory. For one, the CPS are placed at considerable distance from the 
government, and interference in decision making in individual cases is not permitted. 
Moreover, the Philips principle dictates that the tasks of investigation and prosecution 
should be kept separate. That the CPS have no investigative role contributes to 
preserving equality: although a government agency is involved in the prosecution 
process, it is only a mere conduit, engaged in an essentially bureaucratic process of 
reviewing and forwarding police prosecutions.3 However, this separation of tasks has 
been increasingly difficult to maintain, and crown prosecutors now have more 
informal control over the police – although the idea of equality, expressed in the 
Philips principle, continues to prevent the introduction of formal CPS authority over 
the police. 
 Another way in which equality in the pre-trial phase has been undermined is 
through the introduction of codified police powers in the PACE act of 1984, and the 
end it brought to policing by consent. Although the police have conducted most 
prosecutions since the mid 19th century, they traditionally had few special 
investigative powers at their disposal. In theory, most police powers were exercised 
on the basis of the consent of the people involved. This meant that defendants were 
assumed to have the same powers as the police, and that equality of investigative arms 
was thus ensured. This theoretical justification had obviously been difficult to 
maintain in practice long before PACE was introduced: in reality, the resources and 
skills of the police outweighed those of most defendants. But PACE (and various 
subsequent statutes that expand police powers) nonetheless constitutes a significant 
principled and systemic breach of equality of arms. It attributes exclusive 
investigative powers to the police, so that even apart from considerations of resources, 
technology and skills, the equality of investigative arms no longer formally holds true: 
the defence simply cannot conduct the same sort of investigations as the police can. 
PACE creates further inequality because the prosecuting side can exert the powers of 
questioning and detaining the suspect in order to try to force him to give information, 
whereas no comparable power to obtain information from the prosecution is available 
to the defence. PACE has attempted to address the issue of party inequality by 
strengthening the position of the defence in the police investigation, especially 

                                                
2 McEwan (1998), p. 201-205. 
3 Hodgson (2010), p. 334-337. 
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through safeguards for the suspect such as cautioning, tape recording, and the 
presence of a defence lawyer during the interrogations.4 However, these sorts of 
measures do not actually make the powers of the police and the defence more equal. 
They allow the defence to exert some degree of control on the way the police use their 
powers and to ensure that the interests and autonomy of the defence are respected, but 
they do not give the defence similar powers as those available to the police. 
 There have been various attempts to correct the imbalance in the pre-trial 
phase. Because of the growing theoretical inequality between prosecution and 
defence, and also because instances of such inequality have been seen to cause failure 
of the procedural system (for instance, in a number of miscarriages of justice), it is 
now recognised that the inequality of arms to the detriment of the defence must be 
compensated for. This is achieved by requiring the police and prosecution to offer 
some degree of assistance to the defence by disclosing unused, potentially exculpating 
material to them. It is now generally accepted that such assistance is a requirement of 
fair trial. In the case of the Birmingham Six, one of the notorious miscarriages of 
justice of the 1990s, it was held that ‘[a] disadvantage of the adversarial system may 
be that the parties are not evenly matched in resources. […] But the inequality of 
resources is ameliorated by the obligation on the part of the prosecution to make 
available all material which may prove helpful to the defence.’5 Disclosure was not 
new; in fact, it had long been accepted that there should be some disclosure of the 
prosecution case, and also of some of the unused material held by the police, in order 
to allow the defendant to prepare for trial.6 However, in the context of party 
inequality, disclosure has obtained a new function, for it seeks to ensure that there is 
equality of investigative resources by sharing the resources of the police and making 
the results of the police investigation available to the defence. This line of reasoning 
implies not only that any relevant exculpating information that the authorities have 
happened to have found is disclosed, but also that the police should actively 
investigate exculpating lines of inquiry; otherwise, the police resources would not 
truly be shared to the benefit of the defence, and there would be no complete 
compensation of resource inequality.7 However, English procedural law does not 
unambiguously require the police to do so, as it tends to hold on to there being two 
separate investigations, a matter of party autonomy that is further discussed in the 
following section. 

A similar analysis applies to post-trial corrections of wrongful convictions. 
Convicted persons can now request the Criminal Cases Review Commission (CCRC) 
to investigate potentially exculpating fresh evidence for them. This means that the 
defence can receive professional, independent and state-funded assistance in 
preparing their argument in exculpation. The evidence found by the CCRC is handed 
over to the defence, who can use it to argue before the court of appeal that the 
conviction has to quashed. Those appeal proceedings have remained fully adversarial 
in form, and the defence are expected to debate the facts with the prosecution. The 
CCRC, then, functions to compensate the inequality of resources on the part of the 
defence in order to ensure that the appeal debate is sufficiently equal and fair so that 

                                                
4 Jörg, Field & Brants (1995), p. 48-49; Hodgson (1994), p. 87; Hodgson (2010), p. 322-323.  
5 R v McIlkenny [1991) 93 Cr App R 287, at 311. See the similar analysis in [1995] 1 Cr. App. R. 191, 
at 198 (per Steyn LJ). 
6 Disclosure should not, therefore, be viewed as a non-adversarial or even inquisitorial feature per se. 
Depending on its function, disclosure can be a characteristically adversarial feature. For a different 
opinion, see Sharpe (1999), p. 281; Duff (2007). 
7 Cf. Ringnalda (2014), p. 1151-1155. 
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the truth can emerge.8 In that way, equality has been maintained (or restored), though 
in a novel way that involves providing assistance to the defence. 
 The prosecutor’s burden of proof was another traditional way of ensuring 
equal opportunities for the defence: by skewing the debate in favour of the defence, 
potential inequality can be compensated for. The prosecutor’s burden remains, but the 
prosecution can now benefit from various new methods of obtaining information from 
the defence. The possibility of adverse inferences, the permission of post-charge 
questioning, and the requirement of defence disclosure all add pressure on the defence 
to give potentially incriminating information to the prosecution. Various authors have 
remarked that this forces the defendant to co-operate with the prosecution and thereby 
puts him in a less advantaged position compared to the prosecutor.9 But these changes 
towards co-operation do not necessarily lead to party equality being abandoned: the 
prosecutor’s burden of proof is not abolished, nor is a burden to demonstrate 
innocence placed on the defence. Requiring the defence to co-operate with the 
prosecution does not lead to inequality, even if the prosecutor’s burden of proof 
would be somewhat lowered. Both sides retain their opportunity to present and test 
evidence equally. In fact, the duties of co-operation should not be seen only as a way 
of making it easier for the prosecution to prove its case (although they certainly can 
have that effect). They are also consistent with the idea of compensating for 
investigative inequality by requiring the police and prosecution to share their 
resources and disclose beneficial evidence to the defence. In order to determine what 
sort of evidence to look for and what would be relevant for the defence to have 
disclosed to them, the police and prosecution require information about the defence 
case. As the then Lord Chief Justice said in reply to the recommendations of the 
Runciman Commission: ‘Justice is not served by keeping the prosecution unaware of 
what they will have to prove or disprove. […] The Crown should bear the burden of 
proof but not the handicap of carrying it in the dark.’10 Preparing for trial then 
becomes more of a joint effort, but the trial itself continues to be predicated on equal 
debate. 
 Equality has also become problematic in the context of out-of-court case 
settlement by means of conditional cautions. This form of diversion is theoretically 
consensual, based as it is on the presumption that the prosecution and defence are in a 
sufficiently equal position to negotiate and agree the facts. However, the CPS 
guidelines on conditional cautioning recognise that because of power disparity and 
inequality, innocent suspects may be tempted to accept cautions. Also, they require 
the prosecutor to pay careful attention to anything the suspect says that might amount 
to a defence, though this requirement does not extend to actively having to look for a 
defence beyond what is suggested by the suspect.11 Thus, the weak position of the 
suspect in the cautioning process is acknowledged, but it is resolved not by 
strengthening him; instead, the prosecutor is required to consider his interests in a 
somewhat quasi-judicial manner. This stresses rather than redresses inequality. 
Indeed, the quasi-judicial stance that the prosecutor is implicitly expected to adapt 

                                                
8 The CCRC also has other functions, of course. It can open up access to the court of appeal by making 
a referral, in which case the applicant’s appeal must be heard. However, it is then for the applicant to 
argue his appeal through ordinary adversarial debate. 
9 See, e.g., Zander’s dissent to the RCCJ report; Glynn (1993); Greer (1994); Duff (2013). 
10 Quoted in Glynn (1993). 
11 DPP’s Guidance on Adult Conditional Cautions (April 2013), para. 10.2. 
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was one of the main objections raised in parliament against the conditional cautions, 
although in the end it did not prevail.12 
 In sum, equality of arms, including resource equality, is still something that 
the English system requires. It also still aspires to provide it. However, it has been 
forced to look for new ways of doing so, especially in the pre-trial phase. These 
particularly involve some degree of assistance from the prosecuting authorities, which 
is problematic from the point of view of defence autonomy, the second of the 
theoretical principles of adversarial truth finding.  
 

5.3	   Party	  autonomy	  
 
The second strand of traditional adversarial procedural theory, party autonomy, has 
also continued to be an overall guiding principle for procedural change and reform. 
However, it has proved to be even more difficult to retain than equality of arms. In 
relation to the trial court, the prosecution and defence by and large retain their 
autonomous control over the evidentiary process as it traditionally was, although there 
is some effect of judicial case management. More significant, and more complex, is 
the gradual process of the defence losing their autonomy in relation to the 
prosecution. This means that the defence have become more dependent on the 
prosecution for being able to perform their procedural role, and that they are less well 
positioned to check and contradict the prosecution case in a manner that they think 
best suits their partisan interests. Concomitantly, a greater responsibility is placed on 
the prosecutor to consider and protect the interests of the defence and to ensure that 
fair truth finding can take place – a trend that suggests a deviation from adversarial 
principle. 
 As with equality of arms, the condition of party autonomy is largely preserved 
with regard to the trial phase, at least in form. The prosecution and defence are still in 
control of the evidentiary process, and it is up to them to lead and test evidence 
according to their partisan interests. While the judge may rule out irrelevant evidence 
(a power he has traditionally had), it is still the case that he does not actively and on 
his own motion seek out evidence or call witnesses. The traditional separation of trial 
responsibilities also remains: the prosecution takes care of the incriminating evidence, 
the defence state their own case, and the trial court observes that the debate proceeds 
fairly and according to the rules. There is some effect of judicial case management on 
party autonomy, but it remains slight for now. The judge is increasingly called upon 
to restrict partisan choices, though that is not necessarily in breach of adversarial 
principle: the task essentially requires the judge to ensure the quality of the 
adversarial, party-controlled debate by keeping it focused on the issues of the case on 
which the tribunal of fact has to decide.13 Consequently, the control of the judge over 
evidentiary decisions remains negative: he can rule out evidence submitted by the 
parties (and do so more robustly than before), but not generally hear evidence that has 
not been submitted by them. 
 The Criminal Procedure Rules (CPR) seem to go further and push the judge 
into a more activist role vis-à-vis the parties. They also expressly state that the judge 

                                                
12 See the references in Hodgson (2010), at p. 338-339. 
13 The effects of judicial intervention are also related to party equality. If a judicial intervention in the 
evidentiary process benefits one party more than another, that party has gained a potentially irreparable 
advantage over its adversary. Juries in particular are likely to attach great weight to the judge being 
seen to favour one party over the other. The debate is then flawed. 
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is committed to the overriding objective, which includes factual accuracy. But while 
the CPR do encourage more robust judicial management of cases, the judge should in 
principle respect that party autonomy sets the framework of the trial debate. The 
Court of Appeal has upheld and even praised judicial interventions to keep cross-
examination focused to the issues, to limit its duration, and to question the need to call 
witnesses, terming them ‘good trial management’.14 But it has also warned that the 
judge should not intervene in order to press home his private opinion of the truth in 
the case; interventions that display a hostility towards one of the parties or an 
incredulity towards a line of defence advanced by the accused are not permitted.15 
Indeed, proposals for a more active, truth-seeking role for the trial court – including 
court-appointed experts and judges calling witnesses on their own motion – have been 
consistently rejected.16 In practice, too, objections against judicial management have 
been voiced, including criticism by a number of judges.17 This shows that the 
principle of party autonomy continues to carry great weight as far as the relationship 
between the trial court and the parties is concerned. In fact, most measures aimed at 
trial efficiency work on the basis of parties being able to agree issues, and thus 
presuppose, rather than abolish, party autonomy. 
 Party autonomy also continues to dictate measures of diversion. Guilty pleas 
and conditional cautions both rely on the possibility of consensual agreements on the 
facts, which in turn presupposes that the parties are free to determine and agree issues 
between them. Encouraging guilty pleas is the main method of keeping cases away 
from adversarial trial.18 If parties agree on the facts, the matter can proceed straight to 
sentencing, and there will be only marginal judicial control on the factual accuracy of 
the defendant’s plea.19 The conditional caution, which can be imposed at the initiative 
of the CPS, is also a consensual instrument of diversion that avoids the courts 
altogether. It is consensual not only in the sense that the suspect must waive his right 
to trial; it also involves an agreement on the facts, for the suspect must confess guilt. 
His confession is held to warrant factual accuracy sufficiently. Conditional cautions 
do, however, rely on the prosecutor to inform the suspect of what such a caution 
means and what its consequences are in order for the suspect to be able to make an 
informed, autonomous decision.20 
 Efficiency measures aimed at the criminal process proper have put the 
principle of party autonomy under stress as well, though again the principle has 
largely been retained. The main change has been the increased pressure on the 
prosecution and especially on the defence to co-operate with one another and identify 
points of debate early on in the pre-trial stage so that the case is well prepared and 
delineated for trial. This duty can increasingly be enforced by judges in pre-trial 
hearings, although judges can still not force parties to agree evidence or issues; that 

                                                
14 [2007] EWCA Crim 764; [2008] EWCA Crim 1612 (‘judicial enforcement of the rules is and 
remains a high priority […]’). Both cases are discussed in Denyer (2010), p. 99-100. 
15 [2008] EWCA Crim 2043; [2009] UKPC 41. Both cases are discussed in Denyer (2010). p. 99. 
16 Cf. Jackson (1993). 
17 Denyer (2010), p. 98. 
18 The use of summary proceedings has also increased. However, summary trials by and large follow 
the adversarial style of proceedings, with the exception that the trial court is also the tribunal of fact. 
For that reason, they are not discussed separately here. 
19 Brants & Stapert (2004), p. 89-90. In sentencing, the judge may in certain circumstances refuse to 
pass a sentence on the facts as agreed and order a so-called Newton hearing, involving the prosecution 
and defence and hearing evidence, in order to establish certain facts on his own. For such hearings, see 
Denyer (2012), p. 129 ff. 
20 See Code of Practice for Adult Conditional Cautioning (April 2013), paras. 3.5-3.7. 
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remains a matter of party autonomy.21 However, party autonomy is restricted in the 
sense that certain (evidentiary) strategies are no longer permitted. There has been a 
tendency since the 1990s to end the idea of adversarial process as a ‘game’ that the 
defence may try to win by all sorts of means, rather than an effort to get at the truth.22 
Especially since the introduction of the CPR and the requirement of detailed defence 
statements, the defence strategy of ambushing the prosecution or seeking an acquittal 
on a technical point is no longer accepted.23 But although these limitations have been 
regarded as a ‘sea change’,24 their fundamental effect on party autonomy in the light 
of fair truth finding is slight. In general, the parties are still free to determine their 
strategy, but they simply have somewhat fewer strategies to choose from. This is not 
automatically a violation of adversarial autonomy, as there have always been 
restrictions on permissible strategies (e.g. rules against misleading the court, 
intimidating witnesses). The prohibition of ambushing strategies is more a matter of 
timing and co-ordination, of allowing both sides to prepare for what the adversary is 
going to present, than of violating party autonomy.25 
 However, whereas the principle of party autonomy continues to apply in 
relation to out-of-court settlements and the selection and presentation of evidence at 
trial, it has been much more difficult to retain with regard to the investigation of 
evidence in the pre-trial phase. As we have seen, ensuring equality of arms in the 
investigative phase now requires that the police and prosecution offer some degree of 
assistance to the defence. This restricts the defendant’s autonomy because he is made 
dependent on the police and prosecution considering his interests: the defence can 
only do what the adversarial system expects of them in way of fair truth finding if the 
police and prosecution investigate and disclose exculpating information. This 
breaches the traditional adversarial maxim that ‘the fairness of a trial should not 
largely depend on the diligent performance of their duties by the prosecuting 
authorities.’26 Firstly, the defence have become dependent on the prosecution for 
disclosing exculpating material to them. As disclosure is selective rather than full, it 
falls on the prosecutor to decide what material is relevant for the defence to receive; 
the defence have no right to go through the unused material themselves and make 
their own decision as to relevance. The prosecutor must obviously determine 
relevance in an impartial rather than partisan manner. Disclosure serves to address 
(amongst other things) the inequality of investigative resources, which it can only do 
if all material that suits the interests of the defence (and that the defence would have 
gathered had they had sufficient resources) is disclosed to them. Moreover, the 
disclosure system hinges crucially on the prosecutor because without full access to the 
unused and undisclosed material the defence have no autonomous means of checking 

                                                
21 This is different in Scotland, where there is a duty to agree uncontroversial evidence: Duff (1998); 
Duff (2005). 
22 Leng (1995); Dennis (1995); Garland & McEwan (2012). 
23 See R (on the application of the DPP) v Chorley Justices [2006] EWHC 1795, para. 25-26; R v 
Gleeson [2003] EWCA Crim 3357, at para 35 (per Auld LJ). For an earlier example, see R v Chief 
Constable of the West Midlands, ex parte Wiley (1994) 3 WLR 433 at 436 (per Templeman LJ). The 
same applies to the prosecution, but they have fewer opportunities to ambush the defence as they have 
since long been under a duty to disclose the incriminating evidence. 
24 R (on the application of the DPP) v Chorley Justices [2006] EWHC 1795, para. 24 (per Thomas LJ). 
See generally Denyer (2010); Denyer (2012). 
25 Redmayne (2004). See in a similar sense, Auld (2001), p. 459. For a discussion of earlier literature 
on this point, see Glynn (1993). The issue of ambushing also connects to equality of arms, as 
ambushing strategies are generally unavailable to the prosecution because of disclosure requirements. 
26 R v Davis (Iain), [2008] UKHL 36, at para. 31 (per Lord Bingham). 
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the prosecutor’s decision making. According to the legislature, the prosecutor could 
be trusted to consider and protect the interests of the defence, and it held that the 
selective disclosure regime places ‘proper weight on the professionalism and integrity 
of the prosecutor, investigator and adviser.’27 The consequence is that the defendant 
now has to rely on the prosecutor’s selection of disclosable evidence, in such a way 
that ‘the gateway to the evidential product of the investigation is entirely controlled 
by the police and the CPS […]’.28 
 The dependence of the defence on the prosecution is even greater if relevant 
but sensitive information is withheld from the defence, or if the anonymity of 
prosecution witnesses is withheld through witness anonymity orders. Withholding 
relevant information or a witness’s identity clearly restricts the possibilities of the 
defence to test the prosecution case or to formulate their exculpating case. By its 
nature, the process of withholding sensitive information does not allow for too much 
or sometimes even any defence involvement, so that the onus is on the prosecutor to 
ensure that fair truth finding is nonetheless possible.29 Judicial approval is also 
required as a guarantee that the interests of the defence are sufficiently respected, so 
that the prosecutor’s role should not be decisive.30 However, as the courts are not 
involved in the investigation of evidence, they, too, ultimately depend on the 
prosecution to give them an impartial, balanced overview of the facts of the case that 
they need for deciding if relevant material can be withheld without prejudice to the 
defence.31 The entire mechanism thus ultimately hinges on the prosecutor considering 
the defence’s interests in a neutral, quasi-judicial instead of partisan manner. 
Guidelines and case law recognise this. The Court of Appeal has held that ‘the 
obligations of the prosecution in the context of a witness anonymity application go 
much further than the ordinary duties of disclosure.’32 Prosecution guidance stresses 
that ‘the role of the prosecutor as independent and impartial minister of justice is of 
paramount importance,’ because ‘[c]ourts will rely to a significant extent upon the 
prosecutor and the investigator to provide relevant material.’33 The prosecutor is also 
responsible for keeping relevance under continuous review, as the relevance of the 
withheld material may change as other facts emerge or the defence change their 
strategy after judicial approval has been obtained.  
 A third way in which defence dependence on the prosecutor and police has 
increased is through the requirements to give them advance notice of the defence 
case. One of the reasons that such requirements are traditionally not included in an 
adversarial system is that the opponent might be tempted to abuse that information to 
bolster his own case: advance information could be used to prepare a rebuttal (and 
thus decrease the spontaneity of the trial) or even to manipulate the evidence of the 

                                                
27 Quoted in Ashworth (1995), p. 40. 
28 Hall (2010), p. 111. 
29 Leng (2002), p. 214. 
30 This is obvious for relevant exculpating information; cp. R v H and C, [2004] UKHL 3. Not knowing 
the identity of a prosecution witness can also preclude the defence from testing the witness’s testimony 
effectively (e.g. as to motives for lying): Ormerod, Choo & Easter (2010). This handicap has also been 
recognised in ECtHR 23 April 1997, Van Mechelen and others v. the Netherlands. 
31 Cf. Ormerod, Choo & Easter for the witness anonymity orders; the same argument applies, mutatis 
mutandis, for withholding relevant unused material. 
32 R v Mayers, [2008] EWCA 2989, para. 10. The conclusions of the court are integrated into the 
DPP’s Guidance on Witness Anonymity (December 2009). 
33 Attorney General guidance to the legal profession: applications for witness anonymity orders: the 
prosecutor’s role (30 November 2012), para. B3 and B4. There is some responsibility for the defence to 
set out their case in the defence statement, but it falls on the prosecutor to use that information. 
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adversary or falsify one’s own.. This fear is still held, and in a recent Court of Appeal 
decision it was said that ‘if […] every litigant were liable to disclose the building 
blocks of his case stage by stage as they were developed, the scope for witnesses 
being discouraged, false points being taken, and the truth being distorted would surely 
be very greatly increased.’34 It would obviously be unfair if the police and prosecution 
scared defence witnesses or manipulated evidence, but the point is that the procedural 
system now does give them the practical opportunity to do so. Traditionally, there was 
little risk of this happening because the defence could mostly keep their strategy a 
secret until trial (which is the only way to prevent abuse that does not depend on the 
good faith of the police and prosecutor). Now, the defence have to depend on the 
prosecution and police to refrain from abusing the advance information on the 
defence case, and the matter is largely beyond their control.35 Given their relatively 
limited means of investigation and their dependence on the prosecutor, the defence 
will not always be able to uncover cases of police or prosecutorial misconduct, 
whether through defence investigations or cross-examination. This is all the more 
problematic because the limits to what the prosecution may do are not always clear. 
While the manipulation of evidence is clearly out of the question, the point of pre-trial 
mutual disclosure is to allow each side to prepare a rebuttal of the adversary’s 
arguments. For instance, the Auld review held that filling gaps in the prosecution case 
was a legitimate response to defence disclosure.36 
 Closely related to the fundamental principle of defence autonomy is the 
presence of two separate investigations. One of the ways in which party autonomy 
was traditionally implemented was by allowing the prosecutor and the defendant to 
gather their own evidence according to their own, partisan determination of relevance. 
This feature has now been significantly reduced. The police investigations are now 
viewed as a shared resource (in order to ensure equality of resources) and 
consequently some of the responsibility for gathering exculpating evidence has been 
transferred from the defence to the police and prosecution. While the defence can still 
conduct their own investigations (no legal limitations have been imposed), their 
resources are inadequate to allow those investigations to be sufficiently equal to those 
of the prosecution – a point already recognised by the Devlin Inquiry in the 1970s, 
and taken further by the Runciman Commission in 1993. Therefore, the defence have 
become dependent to a large, though not exclusive, extent on the police and 
prosecution gathering exculpating evidence for them. Again, this reduces the 
autonomy of the defence. They are no longer fully in control of the investigation of 
evidence that they deem relevant; instead, they must also rely on the prosecuting 
authorities looking for such exculpating evidence and thus conducting a more neutral 
investigation into both sides of the case than the traditional adversarial approach to 
fair truth finding prescribes.37 
 The shift of some investigative responsibility from the defence to the 
prosecution and police raises issues of systemic coherence. The law governing the 
scope of the police investigation is somewhat unclear. Consequently, it is also unclear 
                                                
34 R (on the application of Kelly) v Warley Magistrates’ Court [2007] EWHC 1836, para 22 (per Laws 
LJ). On similar resistance from the perspective of the defence, see Leng (1995); Auld (2002), p. 459 
(arguing that the prosecuting authorities can be trusted not to use defence information dishonestly); 
Edwards (2010), p. 126; Hall (2010), p. 116; Garland & McEwan. 
35 However, the police, when interviewing defence witnesses and experts, should contact the defence 
lawyer and invite him to attend the interview, so that the defence should have some control over the 
police behaviour. This requirement is regulate by a code of practice under s. 21A CPIA 1996. 
36 Auld (2001), p. 459-460. 
37 For a similar analysis in relation to Scottish criminal procedure, see Ringnalda (2014). 
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how much the defence are truly able to depend on the police investigations. Because 
of the adversarial tradition, there is no unambiguous legal duty on the police to 
conduct an ex officio investigation into all potentially relevant exculpating lines of 
inquiry. In theory, the adversarial system merely expects the police and prosecution to 
build the incriminating case against the prosecution as best and strongly as they can, 
so that a clash between opposing narratives can ensue at trial: both sides must make a 
serious effort to convince the tribunal of fact.38 Lord Devlin once held that ‘[if 
looking] beneath the surface for possible defences and to consider whether, 
notwithstanding the prima facie case, there is “a strong and probable presumption” of 
innocence […] is part of the duty of the police, it would help them a lot […] if they 
were told so plainly.’39 Indeed, the position on the disclosure of unused material 
before the Runciman Commission made its recommendations on disclosure concerned 
exculpating evidence that the prosecutor incidentally ‘happened to have’ rather than 
evidence he was required to look for actively.40 At the time, it was still primarily the 
duty of the defence to look for exculpating evidence if they so desired; they could 
sometimes benefit from the fruits of the police investigation, but absent any duty on 
the police to look for exculpating evidence, they could not structurally depend on it. 
 Upon recommendation of the Runciman Commission, there is now a statutory 
provision that requires there to be a police code of practice to ensure that ‘all 
reasonable lines of inquiry are pursued.’41 The CPS disclosure manual also states that 
‘[a]t the heart of every investigation is the obligation, in the CPIA 1996 and Code of 
Practice, to pursue all reasonable lines of enquiry whether these point towards or 
away from the suspect.’42 Relevance thus seems to have obtained a less partisan, more 
substantive objective meaning, but the interpretation of the statutory concept of 
‘reasonably relevant’ is far from clear.43 It remains questionable whether the police 
and CPS are now required to discover or pursue all potentially relevant exculpating 
lines of inquiry on their own motion, without defence initiative. This does not seem to 
be the case. The prosecuting authorities take a more limited stance, and they see it as 
their duty to respond to the points and issues the defence raise in the defence 
statement and during the interrogation of the suspect. Guidance states that 
‘[p]rosecutors will only be expected to anticipate what material might weaken their 
case or strengthen the defence in the light of information available at the time of the 
disclosure decision, and this may include information revealed during questioning.’44 
The same guidance also stresses the importance of defence statements in relation to 
the scope of the police investigations and disclosure: ‘The more detail a defence 
statement contains the more likely it is that the prosecutor will make an informed 
decision about whether any remaining undisclosed material might [be relevant], or 
whether to advise the investigator to undertake further enquiries.’45 The test that 
Crown prosecutors apply to decide whether a case should be continued also does not 

                                                
38 And this is indeed what the police were found to be doing in practice in the late 1980s: Sanders 
(1987); McConville, Sanders & Leng (1991). 
39 Devlin (1981), p. 77. 
40 Dallison v Caffery [1965] 1 QB 348, at 375-376 (per Diplock LJ). Dallison and Caffery concerned 
the question whether a prosecutor who had exculpating information should make that information 
available to the court. Diplock LJ held that there was no such duty and that disclosing the information 
the the defence was sufficient, for ‘[the prosecutor’s] duty is to prosecute, not to defend.’ (Loc. cit.). 
41 s. 23(1)(a) CPIA 1996. 
42 CPS Disclosure Manual, para. 1.14 (www.cps.gov.uk, last viewed in January 2014). 
43 On concepts of relevance, see supra, para. 2.8. 
44 Attorney General’s Guidelines on Disclosure, para. 9 (last viewed January 2009).  
45 Attorney General’s Guidelines on Disclosure, para. 15. 
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imply that the prosecutor must first seek out all substantively relevant (exonerating) 
evidence. 
 The nature and significance of the defence investigation is currently equally 
ambiguous. There have been no formal restrictions on the opportunity for the defence 
to gather their own evidence other than limitations on legal aid for investigative 
work.46 The defence are not, therefore, completely dependent on exculpating evidence 
gathered by the police. Recent manuals for defence practitioners encouraged defence 
investigations, with one such manual instructing defence lawyers to ‘[…] actively 
investigate and prepare the case for the defence, systematically examining the 
prosecution case and taking nothing at face value […] This may involve investigating 
and recording the scene of the crime, analyzing the prosecution witness testimony, 
tracing and interviewing witnesses, and challenging prosecution forensic evidence by 
engaging an expert.’47 On the other hand, the defence manuals also acknowledge that 
in most cases the defence will start from the results of the police investigation: the 
main investigative strategy for the defence is to review the disclosed evidence 
critically, keeping in mind that the police investigations may not be sufficiently 
complete or thorough.48 Taken together, this suggests a more responsive and marginal 
role for the defence than the English tradition and the adversarial ideal type: they will 
generally wait for prosecution disclosure, and then use their investigative 
opportunities to check gaps or weaknesses in the prosecution case, or to follow 
potentially exculpating leads that the police have identified but not pursued. 
Alternatively, the defence can suggest such leads to the prosecution and request that 
they be investigated further. In this way, the defence investigations become a critical 
check on the prosecution’s investigation, rather than the fully independent, 
autonomous view on the case that it should be according to traditional adversarial 
theory. 

With regard to the scope of the police investigation, it must be concluded de 
lege lata that relevance is still defined in terms of partisan interests rather than as a 
reasonable, objective relationship between a piece of information and the facts of the 
case.49 The prosecutor and police are not legally required to make such objective 
assessments of relevance, and they do not have to conduct an inquisitorial-style state 
investigation in which all reasonably relevant incriminating and exculpating evidence 
is gathered ex officio. The scope of the investigations is still determined by partisan 
interests and party relevance, so that it is for the defence to decide what strategy suits 
them best and to submit that strategy to the prosecution. The police and prosecution 
then conduct investigations according to the lines of inquiry set out by the defence, 
and they disclose relevant material thus found. However, this approach to the police 
investigation is more limited than the concept of equal resources suggests in theory 
and therefore raises issues of incoherence. The defence have to steer the police 
investigations somewhat in the dark. Without adequate investigative means of their 
own and without full access to all material found by the police, the defence may not 
necessarily know what lines of inquiry could be relevant, what sort of evidence the 
police should look for, and what questions they should ask. In sum, the defence no 

                                                
46 Edwards (2010). 
47 Ede & Edwards (2008), p. 1. This may involve looking for potential witnesses and taking their 
statements, or engaging an enquiry agent to do so (ibid., p. 152-156). See also Ede & Shepherd (2000). 
Hannibal & Mountford (2009), p. 213-216 and p. 227, also encourages defence lawyers to look for 
their own witnesses and gather their own evidence. 
48 Ede & Edwards (2008), p. 124; Hannibal & Mountford (2009), p. 31. 
49 On the distinct notions of relevance, see supra, para. 2.8. 
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longer have the full benefit of making up their mind independently, on the basis of 
information that is available to them or that they can gather themselves. This is an 
important limitation on party autonomy, even if it falls short of requiring the state to 
gather all germane evidence.  

Much the same analysis holds true for the CCRC, which provides 
investigative assistance to the defence in the post-trial phase in order to correct 
wrongful convictions. The CCRC ensures that the defence are sufficiently equal in 
order to engage in a fair adversarial debate with the prosecution on whether the 
conviction should be quashed because of fresh evidence. But that equality of arms 
comes at the price of autonomy: the defence are no longer expected to be able to 
gather their own material but are assumed to require external assistance. The major 
difference with the pre-trial phase, in which that assistance must come from the police 
and prosecution, is that the CCRC is an independent institution unrelated to the police 
and prosecution, who, under adversarial theory, traditionally lack a duty to aid the 
defence actively with their investigations. The role of the CCRC is arguably less 
problematic, as it has been set up as something of an inquisitorial mechanism 
dedicated to nonpartisan investigation. But the detrimental effect on defence 
autonomy remains: while it may be less incoherent for defence’s equality of arms to 
be dependent on the CCRC than on the police and prosecution, the defence 
nevertheless lose some of their adversarial investigative autonomy and independence 
if they have to make do with material supplied to them by the CCRC. Indeed, the 
desire to retain some degree of defence autonomy is reflected in the fact that the 
CCRC does not conduct a full-scale ex officio investigation into all reasonably 
relevant lines of inquiry comparable to that of an inquisitorial prosecutor and court. 
Rather, its task is to investigate whether the points and complaints raised by the 
defence are well-founded and to gather evidence relating to them.50 In that way, 
relevance continues to be interpreted in a partisan manner, even if the CCRC is 
involved.51 

The sum of all this must be that defence autonomy has decreased and that, 
concomitantly, the defence have become more dependent on the police and 
prosecution for gathering evidence for them. Lord Coulsfield made an observation in 
relation to adversarial process in Scotland that is equally valid for England. ‘[T]he 
traditional assumption has been that, fair notice of the case having been given, it was 
for the defence to investigate it and look for exculpatory evidence. That has been 
regarded as the essence of an adversarial system of proceeding. It is widely thought 
that the extent to which the defence carry out that function of independent 
investigation has been much reduced in recent years. […] [Any] reduction in 
independent investigation by the defence throws an even greater emphasis on the 
Crown’s duty of disclosure.’52 One should add that it also introduces a duty on the 
prosecution and police to look for evidence that favours the defence. In England, 
autonomy is retained somewhat through the idea of the defence ‘steering’ the police 
investigation into exculpating material. But even such a notion of defence 
investigations by proxy implies a fundamental weakening of defence autonomy. 
Firstly, the defence have to trust that the police and prosecution exercise their requests 
and follow up their suggestions accurately. Secondly, if the defence do not investigate 
                                                
50 Hodgson (2010), 355-356. 
51 The CCRC investigates beyond defence relevance in the sense that it also looks for material that 
does not favour the defence’s claim that there has been a wrongful conviction. However, it will pursue 
only those lines of inquiry that have been suggested to it by the defence. 
52 Coulsfield (2007), para. 3.4. 
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themselves but rather more passively steer the police investigations, they lack the 
possibility to respond immediately to the findings, to pursue an emerging line of 
inquiry, and to make use of serendipitous discoveries. Indeed, it is a rather diabolical 
task to have steer the police investigations without knowing exactly what one is 
looking for. 
 

5.4	   Oral	  debate	  
 
Interpreting evidence and testing its reliability and credibility by means of oral debate 
and confrontation is still held on to as a principle of fair truth finding. In fact, many of 
the changes pertaining to equality of arms and party autonomy discussed above are 
geared to ensuring that the oral trial debate can continue to function according to the 
requirements of traditional adversarial truth finding. Compensating for inequality of 
arms by sacrificing some of the defence’s autonomy, enhancing procedural efficiency, 
and ending the ‘game-like’ nature of adversarial process, are all examples of measures 
aimed at making the adversarial trial debate with its oral evidence testing work under 
the demands, conditions and restrictions of modern times. The absence of non-
adversarial mechanisms such as pre-trial judicial supervision, despite several 
proposals to that effect, can also be explained with reference to the adversarial 
principle of oral debate. Because of that principle, information can become evidence 
only if it has been subjected to partisan, oral debate and cross-examination at trial (at 
least, if either party so requests). Therefore, pre-trial judicial supervision on the 
investigations, modelled on the inquisitorial example of the investigating judge, is 
conceptually impossible. The investigating judge would have to make decisions about 
evidence and relevance without there having been appropriate adversarial debate and 
testing, and without him having heard representations by both sides. This would 
violate the fundamental principles of equal, oral debate and party autonomy, and 
especially the partisan control over the evidentiary process.  
 Changes to the requirement that all evidence be presented and debated at trial 
are sensitive because they affect the opportunity of either party to test evidence 
introduced by the adversary. As judicial examination is not seen as an appropriate 
replacement for party testing, the oral examination of a witness at trial could not be 
replaced by a pre-trial examination conducted by a judge. Restrictions have 
nevertheless become unavoidable, especially in the form of permitting hearsay 
evidence. Such restrictions on the possibility of oral testing affect both parties in 
theory, but in reality they are disproportionately significant for the defence. Because 
the burden of proof is on the prosecution, limits on oral debate are most likely to 
restrict the defence’s opportunity to test and contradict the prosecution evidence: a 
common defence strategy is to let the Crown stand to proof and then undermine the 
credibility of key witnesses or cast doubt on their testimony through cross-
examination. Therefore, there has been much resistance to proposals that would allow 
more hearsay evidence. In the House of Lords, such a proposal from the late 1980s 
met with serious criticism: 
 

‘The adversarial system is based […] on the principle that untested evidence is 
inherently unreliable; that no person should be convicted on untested evidence 
is one of the guarantees of a fair trial. Our system depends on the primacy of 
oral evidence […] The method of testing such evidence is cross-examination 
[…] [I]t is the reaction and the demeanour of the witness when tested which 
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may cause doubts in the jury's mind as to his reliability. It is not the material 
which happens to be in the advocate's hand which is going to make any 
difference.’53  

 
On similar grounds, Auld’s proposals on hearsay were slimmed down significantly in 
the Criminal Justice Act of 2003.54 Even now, measures that protect witness interests, 
such as pre-recorded examinations, are generally held to be inadequate replacements 
for live testimony because they lack the persuasiveness that can be brought by a 
barrister at trial.55 
 Various new exceptions to the right to cross-examine witnesses have been 
introduced since the 1980s, including special measures, wider hearsay exceptions, and 
witness anonymity orders. All of these have in some way tried to preserve oral debate 
as much as possible. Special measures (such as screens and restrictions on certain 
lines of questioning) sought to protect witnesses within the confines of adversarial 
debate, with the possibility of full cross-examination being retained in principle.56 
Exceptions to the prohibition on hearsay have been accompanied by rules that allow 
evidence on the reputation of the witness to be heard (even if it would normally be 
inadmissible) so that his or her credibility can be discussed. Witness anonymity orders 
allow for identities to be concealed while they also require anonymous witnesses to 
attend trial and undergo cross-examination. But they do impose restrictions on classic 
adversarial testing through oral debate, as certain questions cannot be asked and the 
witness’s demeanour cannot be observed. This implies a shift in responsibilities from 
the defence to the prosecution and the trial judge. For one, it now falls on the 
prosecutor to disclose information that the defence might otherwise have been able to 
obtain through unrestricted cross-examination.57 Second, there is more emphasis on 
the judge’s role as a guarantor of overall fairness, for the judge must ensure that both 
sides have sufficient opportunities to state their case and protect their interests; if 
necessary, he must exclude contentious hearsay evidence, forbid special measures, 
refuse an anonymity order, or even stop the proceedings entirely. 

The wish to preserve oral debate can also be interpreted as being one of the 
reasons for opting for selective rather than full disclosure of unused material.58 This is 
somewhat surprising because selective disclosure constitutes more of a deviation from 
the adversarial tradition than full disclosure, given that it makes the defence 
dependent on the prosecution. However, while the choice for selective disclosure was 
mainly based on efficiency considerations, concerns about oral debate also played a 
role, albeit a more subtle one. The adversarial trial has a spontaneous confrontational 
nature, as the truth is believed to emerge from a clash between opposing views.59 
Surprise is therefore an important element in testing the reliability and credibility of 
evidence: ‘Being able to surprise a lying witness with a document or suggestion 
which cannot easily be refuted is fundamental to the adversarial system.’60 Therefore, 
giving away too much or all unused prosecution information before trial would be 
detrimental to adversarial debate. The defence could, for instance, use that 

                                                
53 H.L. Deb., Vol. 489, col. 75 (October 20, 1987), quoted in Birch (1989), p. 16. 
54 Cf. Birch (2004); McEwan (2009), p. 201-204. 
55 Ellison (2001), p. 51. 
56 Jackson (1993). 
57 Ormerod, Choo & Easter (2010). 
58 I have developed this argument in Ringnalda (2014). 
59 Cf. Vogler (2014). 
60 Thornton, Mallalieu & Scrivener (1993), p. 53-54, quoted in Leng (1995), p. 710. 
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information to smoothen out inconsistencies in a defence witness’s statements and 
thereby limit the possibility for the prosecution to test that witness’s credibility 
through surprise and confrontation. Selective disclosure ensures that some element of 
surprise is retained and that oral testing continues to function properly. 

Surprise and confrontation works both ways, and one of the means by which 
the defence traditionally have been able to test the prosecution case was to surprise 
prosecution witnesses with inconsistencies or contradictions.61 This is still possible, 
but from the perspective of the defence this aspect of oral debate has actually been 
reduced. Whereas ‘ambushing’ the prosecution may never have been a legitimate 
adversarial strategy (although it was used in practice), surprising prosecution 
witnesses has. But interestingly enough, while selective disclosure has been 
introduced to preserve the spontaneity of the prosecution case, defence disclosure 
requirements now limit the possibilities of surprise on the part of the defence. This 
somewhat limits the means by which the prosecution case can be tested. Nonetheless, 
there has been resistance against too much defence disclosure. Defence statements are 
not normally expected to contain the details of the questions that are to be put to 
prosecution witnesses – although sufficient detail is becoming ever more important as 
the defence become dependent on the investigation and disclosure of evidence by the 
police and prosecution.62 In this regard, the principle of oral debate has largely, but 
not entirely, been preserved in relation to the defence. 

 

5.5	   Conclusions:	  the	  coherence	  of	  the	  system	  
 
The question for this analysis is in what way and to what extent the traditional 
theoretical conditions for adversarial truth finding have continued to influence recent 
developments, and whether the English system continues to be geared towards 
implementing them. Some aspects of criminal procedure, such as consensual truth 
finding, the passive role of the courts, and evaluating evidence through oral debate, 
continue to apply. The general line of development in England has been that as the 
powers of the police and prosecution increased and their position in the criminal 
process became more dominant, the defence have lost some of their traditionally 
equal opportunities and possibilities to protect their partisan interests by adducing 
exculpating information and testing the prosecution case. This places new 
responsibilities for fair truth finding on the police and prosecution that extend beyond 
their traditional adversarial, essentially partisan, role. Because of inequality of 
resources to the detriment of the defence, the limits on defence access to information, 
and the restrictions on oral examination of evidence, the prosecution must now offer 
some degree of assistance to the defence: what the defence can no longer do on their 
own must instead be done by the prosecutor and the police. This is mainly expressed 
in prosecution duties to determine what unused material is relevant for defence and 
disclose it, and also to some extent in a duty to look for such exculpating evidence. As 
a consequence, the traditional allocation of responsibilities between prosecution and 
defence no longer fully applies. 
 In order to salvage the adversarial principle of equality of arms with regard to 
the defence – crucial to the notion of fair truth finding through debate – a compromise 
has been struck that does not fit well with other principles of adversarial procedural 
                                                
61 Leng (1995). 
62 See the empirical evidence of defence attitudes in Gross (2011), p. 75. See also McEwan (2011), p. 
531; Owusu-Bempah (2013). 
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theory. Ensuring equal debate at trial now requires the prosecution to assist the 
defence in the pre-trial investigations. In the words of Lord Coulsfield, ‘an adversarial 
system can only work fairly if the defence are really able to perform their proper role 
in the process of investigation as well as trial.’63 This also means, conversely, that the 
defence have become dependent on the prosecution for being able to carry out their 
role in the adversarial debate. In that way, the adversarial condition of party autonomy 
has been sacrificed (at least in part) in order to save the principle of equal debate. The 
defence are still expected to protect, represent and further their partisan interests 
through oral, adversarial debate, but they can no longer do so without the assistance 
of the prosecuting authorities.  

Requiring the police and prosecution to consider the interests of the defence 
and to gather and disclose exculpating evidence does not in itself constitute a breach 
of adversarial theory; it is not a logical requirement in an adversarial, antagonistic 
system, but on its own it does not violate any of the conditions of adversarial truth 
finding. But making the defence dependent on the disclosure and investigation efforts 
of the police and prosecution does. For in that case a new condition for fair truth 
finding is introduced: that the prosecutor must actively consider and protect the 
interests of the defence, which requires him to adopt a quasi-judicial rather than 
partisan stance. Under this approach, the prosecutor must consider, weigh and protect 
the interests of the defence ‘in a “thinking manner” and not a box ticking exercise.’64 
This implies a new role for the prosecutor, with new tasks, duties and responsibilities 
for fair truth finding, which indeed ‘have blurred the edges of the adversarial 
system’.65  
 The new principle of fair truth finding is the result of a compromise that has 
been struck – retaining party equality but limiting party autonomy and thereby 
creating new responsibilities for the prosecutor. This compromise is problematic 
because it undermines the coherence of the procedural system. The adversarial ideal 
type, which the English system traditionally adhered to closely, sets out an intricate 
procedural system of balanced and interconnected elements that provide guarantees 
for fulfilling the conditions for fair truth finding. This delicate equilibrium is easily 
disturbed. On the one hand, traditional procedural guarantees for the autonomy of the 
defence, such as two separate investigations and independence from the prosecution, 
have been abandoned without having been replaced. Restrictions on oral debate have 
also limited the possibilities of defence input in the evidentiary process without this 
loss being compensated. On the other hand, new responsibilities are placed on the 
prosecutor, but there are no accompanying guarantees that ensure that these can and 
will be shouldered. After all, ‘[a]n adversarial system […] should not operate on the 
premise that the Crown is a neutral seeker after truth and that there will therefore be a 
total transparency between police, prosecutors and the courts.’66 

Although there is now some legal authority that the police and prosecution 
should pursue all relevant lines of inquiry, including those leading away from the 
defendant, it is unclear what this duty means. In particular, the meaning of relevance 
remains unspecified. The idea of sharing investigative resources would seem to 
suggest a substantive concept of relevance: if the defence have insufficient means to 

                                                
63 Coulsfield (2007), para. 3.4. This observation was made in relation to Scotland, but it is equally valid 
for English procedural tradition. 
64 [2010] EWCA Crim 2975. This dictum is included in the CPS Disclosure Manual, para. 12.10 (last 
viewed January 2014). 
65 R v Preston (1994) 98 Cr App R 405, at 415 (per Mustill LJ). 
66 Sharpe (1999), p. 281. 
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conduct their own investigations, then the authorities must gather as much reasonably 
and objectively relevant exculpating evidence as they can so that the defence can pick 
from it what they need. Only then would the defence’s full freedom of choice on what 
exculpating evidence to use be retained as it is implied in adversarial logic. However, 
in the English system relevance seems to continue to be interpreted in a narrower, 
more partisan manner. The defence must first determine its strategy, and then the 
police and prosecution will look for any evidence that could be used to support it. 
This adds to systemic incoherence because the defence are no longer well placed to 
take on this steering role. 

Interestingly enough, these problems of coherence are in fact caused by the 
tendency to adhere to the adversarial tradition as much as possible. The current 
English approach is in line with adversarial reasoning in the sense that it is left to the 
defence, rather than the prosecutor, to determine what the interests of the defence 
require and steer the investigations accordingly. It can also be seen as an attempt to 
retain an adversarial relationship between prosecution and defence: if the defence 
were allowed to rely passively on evidence investigated and disclosed to them by the 
prosecution, the system’s truth-finding capacity would be undermined as the trial 
debate could become of insufficient quality. The police and prosecution would not 
necessarily know what exculpating evidence they should be looking for, as they do 
not really have access to the suspect as a source of information (a matter of party 
autonomy). Because of the system’s adversarial roots, the opportunities to question 
the suspect are still limited, especially after charging (although there have been some 
extentions in this regard).67 Also, occupational culture is likely to encourage defence 
lawyers to keep their cards close to their chest, even if it would actually be in their 
client’s interest not to do so.68 For that reason, judges in an adversarial system are 
likely to stress that the defence have their own responsibility for the exculpating case, 
and that the prosecutor’s job ‘is to prosecute, not to defend’.69 The problem, however, 
is that the defence can no longer do so without assistance from the prosecution, so 
that the resistance against deviating from adversarial roles leads to ambiguity as to the 
allocation of investigative responsibilities, and possible incoherence as neither the 
defence nor the prosecutor can and will always do what is expected of them. 

Another problem of incoherence is the lack of guarantees for the new 
responsibilities that the police and prosecutor have been given. Quasi-judicial 
decision making is now expected with regard to the investigations, selective 
disclosure, and withholding sensitive material from the defence. Such kind of decision 
making is unnatural in an occupational culture that is shaped by adversarialism, which 
stresses the values of partisanship, autonomy and equality. However, no procedural 
rules and mechanisms to ensure quasi-judicial decision making by the police and 
prosecution have been introduced. This, too, can be explained by the continuing 
adherence to adversarial theory. Firstly, the prosecutor still lacks authority over the 
police investigations. While such control would be useful if the prosecutor is to 
ensure that the investigations and the disclosure of unused material is complete, the 
establishment of a state prosecutor with full investigative powers would be a further 
infringement of the adversarial principle of equality of arms. The English prosecutor’s 
control over the police has been strengthened (in recognition of the growing 
importance of the police investigation and disclosure), but always in informal and 
                                                
67 Duff (2013). 
68 On the occupational-cultural reluctance to co-operate, see e.g. Hall (2010). 
69 Dallison v Caffery [1965] 1 QB 348, at 375-376 (per Diplock LJ). On the demarcation of defence 
territory in Scotland, see Ringnalda (2014). 
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subtle ways so as to respect the principle of equality as much as possible, at least in 
theory.70 Secondly, no judicial supervision on the police investigations, the disclosure 
of unused material, or the examination of absent witnesses whose hearsay statements 
are used has been introduced, despite various proposals to that effect. Judicial 
involvement in the pre-trial phase would be appropriate: decisions made at that stage 
have often become crucial for the fairness of the actual trial, and they require 
impartial assessment and balancing of the interests of the prosecution and defence – a 
task that the prosecutor is not necessarily best equipped to conduct. However, the 
adversarial tradition dictates against judicial supervision in the pre-trial phase, as it 
would both violate the principle of oral examination (information does not become 
evidence until it can be tested at trial) and party autonomy (as the investigating judge 
will sometimes be required to override partisan decisions with regard to the evidence). 
 In sum, whereas the theoretical conditions of adversarial truth finding largely 
continue to apply to the structure and nature of the trial and the methods of diversion, 
they have proven less tenable in the pre-trial phase. In order to ensure that the trial is 
an equal debate as the adversarial tradition requires, other conditions of adversarial 
truth finding are partly sacrificed. The autonomy of the defence is restricted, 
especially in the investigative phase. In correlation, new responsibilities to assist the 
defence have been placed on the prosecution. These are now crucial to truth finding, 
constituting a new principle of procedural theory. But the continuing influence of the 
adversarial tradition also, paradoxically, dictates against the introduction of coherent 
checks and guarantees that the prosecutor can and will carry out his duties of 
assistance properly. As a result, the division of investigative responsibilities is 
ambiguous – the system attaches importance to the defence determining their own 
strategy and gathering their own evidence, although it also admits that they are no 
longer fully able to do so. It also tends towards some degree of incoherence because 
appropriate guarantees such as prosecutorial authority over the police or pre-trial 
judicial investigations are absent. The odd result is that the tendency to hold on to the 
adversarial tradition (as much as possible, given modern circumstances) actually 
undermines the adversarial coherence of the procedural system.  

This does not automatically imply that English procedural theory and the 
fundamental cultural tenets of the adversarial tradition – the underlying concepts of 
truth and fairness, the relationship between state and citizens, and the interests that are 
represented in criminal process – are abandoned and that they become more 
inquisitorial. The development is obviously more complicated than the simple notion 
of convergence towards the inquisitorial suggests. The image that has emerged is a 
fragmentary one, in which certain aspects of traditional adversarial procedural theory 
are retained and others are not, and in which the novel condition of prosecutorial 
assistance for the defence is introduced, albeit with the aim of ensuring equal trial 
debate. Whether this means that the adversarial fundamental tenets still hold, and 
whether fundamental differences between English and Dutch approaches to fair truth 
finding still apply, is discussed in the final chapter of this book, in which the Dutch 
and English developments are compared. First, however, we shall take a closer look at 
how the inquisitorial tradition has fared in the Netherlands recently.

                                                
70 In R v. Horncastle and others, [2009] EWSC 14, at para. 16, the Supreme Court has held that the 
police act under the ‘supervision’ of the CPS, and that the CPS is ‘responsible for ensuring the fairness, 
impartiality and integrity of the process […]’. 
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6	   The	  history	  of	  the	  Dutch	  procedural	  tradition	  
 

6.1	   Introduction	  
 
The classical period of Dutch inquisitorial process was in the first half of the 20th 
century, when a new, rather progressive code of criminal procedure was introduced in 
1926 and some of its notable non-inquisitorial features were subsequently quickly 
discarded. This showed a considerable degree of traditional resilience at the time. 
Indeed, a number of fundamental features of the Dutch system have a much longer 
history. For one, the idea that criminal procedure must involve a professional judge 
who actively looks for the substantive truth on the basis of an extensive, largely 
written investigation into incriminating as well as exculpating evidence, was at the 
root of the inquisitorial tradition as it developed in medieval continental Europe. 
Secondly, the quasi-judicial role of the prosecutor traces back a long way: although a 
representative of the executive, the prosecutor has since long been trusted also to act 
as an assistant to the active, professional judge who helps with finding all reasonably 
relevant evidence. Thirdly, the belief that the suspect does not need to participate 
actively in the evidentiary process because the judge and prosecutor already take care 
of his interests and perspectives also has a rich and long history, far predating 
classical inquisitorialism.  

These three tenets are not exclusively Dutch; they form part of the much larger 
continental European inquisitorial tradition within which the specific procedural 
tradition of the Netherlands developed. In tracing the roots of the Dutch tradition of 
fair truth finding, and in particular of the prosecutor’s role in it, some attention must 
therefore be paid to the wider European context. In this Chapter, I shall first give a 
brief overview of how these three fundamental notions are rooted in European history, 
before giving a more detailed account of the development of the prosecutor’s role and 
position in the Netherlands up to the early 20th century. 
 

6.2	   The	  European	  inquisitorial	  tradition	  in	  brief	  
 
In early medieval times, before the 12th century, the continental methods of dealing 
with crime were similar to those in England. The highly ritualised procedures of 
Germanic and Frankish origin were essentially private disputes, initiated through 
private accusation and decided by means of ordeals (i.e. formal proof invoking god’s 
judgment). There was little official involvement in the prosecution of crime,1 and the 
European state authorities at this point in time were insufficiently organised and 
centralised to allow for official law enforcement and prosecution.2 The inquisitorial 
and adversarial traditions started to diverge when ordeals were prohibited by the 
Church and alternatives to irrational proof had to be found. We have already seen that 
the English turned to self-informing lay juries. On the continent, the alternative came 
from Canon law, the laws and procedures of the Church. 
                                                
1 There were, however, forms of communal indictment in which officials travelled the country and 
asked groups of locals about crimes they knew of, the so-called Rügeverfahren: Langbein (1974), p. 
142. They were not unlike the early forms of grand jury indictment in England. 
2 Van Caenegem (1976), p. 75. 
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 In the 12th century, the Church started to develop a more rational procedure 
than the prevalent judgment by ritualistic ordeals.3 This new process served the 
purposes of the Church, not general law enforcement. In order to combat heresy, 
Church officials desired a reliable mechanism of gathering and evaluating facts that 
would provide certainty about suspected heretics, and that could also be applied ex 
officio by officials without dependence on private complaints. They came up with the 
so-called processus per inquisitionem, which drew inspiration from Roman law.4 
Secular rulers followed this example and started to introduce official prosecutors and 
professional judges in a procedure that was structured as an inquest aimed at 
gathering all relevant and reliable evidence on the facts, both incriminating and 
exculpating, so as to make a decision about guilt or innocence. Not only did this 
investigative and officially controlled process help the ruling elites of the European 
territories to join the Church’s battle against heresy, it also allowed their nascent 
states to establish and keep order and peace without having to rely on private 
initiative.5 The inquisitorial process was particularly helpful for enforcing the 
emerging regulatory laws concerning money, industry and trade, which often 
contained ‘victimless crimes’ but nonetheless served an important public interest and 
therefore had to be enforced and prosecuted.6 Besides, the fact that the inquisitorial 
process was officially controlled also meant that it could be used (or rather, abused) 
for getting rid of political opponents, which will also have been an obvious benefit for 
the ruling elites. From the 12th century onwards, the inquisitorial process gradually 
gained ground in Europe, although the introduction of public prosecutors and 
investigating judges was a slow one; some older, private modes of accusation and 
proof remained competent well into early modern times. 
 This history of German and French inquisitorial procedure are particularly 
relevant for our purposes, because they have had the greatest direct influence on 
Dutch procedural law.7 Historically, German laws applied in some of the Dutch 
territories, whereas the French in the 19th century unified the Netherlands and 
introduced their codifications. The laws and legal texts from the German states and 
France have also been the most accessible to Dutch lawyers and officials in terms of 
culture and language, so that they were influential on the intellectual thinking about 
criminal process in the Dutch past. Moreover, the German and French traditions cover 
two important variants of inquisitorial process: the French traditionally featured a 
major role for public prosecutors, whereas under the German laws most of the 
prosecutorial tasks and powers were vested in the judge. 
 In the history of German criminal procedure, the peinliche Gerichtsordnung 
issued in 1532 by Charles V, the emperor of the Holy Roman Empire, is of particular 

                                                
3 Ordeals and similar formal proofs are often referred to as ‘irrational’ because they do not involve any 
reasonable inquiry into the facts. Damaska (1997b) has argued that the distinction between irrational 
and rational proofs cannot be made because what we now consider to be irrational was probably 
perfectly rational, it may be assumed that ordeals functioned not primarily as fact-finding mechanisms 
but as means of communal atonement and the prevention of feuds. See Ignor (2001), p. 58. 
4 Ignor (2001), p. 47. See generally Lea (1887). On some of the details of its evidentiary rules, such as 
the types and amount of evidence required for a conviction (indicia), see Langbein (1976), p. 4-5; 
Damaska (1978). 
5 Langbein (1974), p. 135-136; Ignor (2001), p. 50-54. It should be noted that some of those tenets may 
have had primordial roots in local customary law pre-dating the innovations of Canon law: Schmidt 
(1902). 
6 Kantorowicz (1924); Ignor (2001), p. 54. 
7 It should be noted that inquisitorial process also developed elsewhere, for instance in Spain and 
Russia. See the literature in Rüping & Jerouschek (2011), p. 40-41. 
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importance. This statute, generally known as the Carolina, attempted to unify criminal 
procedure in the German territories of the Empire and while doing so also aimed to 
introduce safeguards against wrongful convictions and the wrongful use of torture 
(torture was accepted as an investigative method, but it was acknowledged that it 
should not be applied lightly).8 The Carolina was not a hard source of law; because of 
resistance from local rulers, the final version of the Carolina provided that it was 
merely a complementary source of law, to be applied only in the absence of local law 
and custom.9 For that reason, the Carolina cannot be taken to be a description of 
criminal process as it was actually applied at the time. Nevertheless, it formed the 
intellectual starting point of the German inquisitorial tradition, and its general outline 
and main features of prosecution and investigation therefore warrant brief discussion. 
 Under the Carolina, a prosecution could be initiated publicly as well as 
privately, but public prosecution was the norm. Officials called Fiskale were tasked 
with bringing suspicions about crimes and offenders to the attention of a criminal 
court.10 Upon initiation, the conduct of the proceedings would be taken over by 
professional judges, who conducted a ‘general’ inquiry into a suspected or committed 
crime, followed by a ‘special’ inquiry into a particular suspect. They had to gather 
evidence from eyewitnesses and from the suspect through questioning. The law set 
standards of proof: only if sufficient direct evidence was available could the court 
convict (the so-called system of legal proofs).11 The Carolina allowed torture to be 
used to obtain confessions (an important proof), but only if there were sufficient 
indications of guilt, with the law setting out the required and accepted indicators 
(Indizien) in some detail. Confessions obtained by means of torture had to be verified 
independently by the court, for instance by conducting a follow-up interrogation of 
the suspect without the application of torture.12 The investigating judges were also 
explicitly required to investigate potentially exculpating information, for the Carolina 
recognised that suspects under interrogation may not always have the clarity of mind 
to suggest exculpating information on their own motion.13 All the findings of the 
inquiry, incriminating and exculpating, had to be written down in a dossier, which 
could be submitted to legal scholars in order to obtain a learned opinion on matters of 
law (Aktenversendung).14 During the pre-trial investigations, the professional 
investigating judges would make a decision on the question of guilt. The case 
subsequently proceeded to trial. In practice, the function of the trial itself, which was 
public and featured lay judges (Schöffen), was largely ceremonial: it was merely to 
pronounce as judgment the conclusions reached in the pre-trial phase by the 
professional investigating judges and recorded in the dossier.15 
 In France, the early development of central royal authority led to an adaptation 
of roman-canon inquisitorial procedure as early as the 13th century.16 The procedural 

                                                
8 The Carolina was not the first such attempt. The Wormser Reformation (1498) introduced criteria 
under which torture could be applied (Indizienlehre). The codifications of Maximilian I for Tirol 
(1499) and Radolfzell (1506) had a similar purpose. The Bamberger Halsgerichtsordnung (1507) 
contained a full description of the German procedure as it ought to be applied in order to instruct lay 
judges (Schöffen). Cf. Langbein (1977); Damaska (1978). 
9 Rüping & Jerouschek (2011), p. 43, nr. 98. 
10 Langbein (1974), p. 177-178; Ambos (2008), p. 589. 
11 Langbein (1974), p. 179. 
12 Langbein (1974), p. 185-186. 
13 Art. 47 of the Carolina; Langbein (1974), p. 183. 
14 Langbein (1974), p. 198-202. 
15 Langbein (1974), p. 187-192. 
16 Langbein (1974), p. 211-216, referring to the work of Dawson (1960); Vogler (2005), p. 30. 
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laws that were developed in early modern times in the Ordonnance de Villers-
Cotterêts (1539) and the Code Louis (1670) were roughly similar in outline to the 
Carolina, though they had formal authority and were widely applicable. A major 
difference was that the French procedure featured professional judges only (no lay 
decision makers were involved). One judge of the trial court would usually be tasked 
with conducting a preliminary information into the facts (a so-called judge of 
instruction, or investigating judge), and he would report his findings to the court in a 
dossier. The trial court would then conduct further inquiries, which would include an 
examination of the suspect (if necessary under torture) and a re-examination of the 
witnesses questioned at the preliminary stage but now in the presence of the accused, 
with an opportunity for the latter to respond to any incriminating testimony.17 The 
trial court was under a duty to note and investigate all plausible lines of defence ex 
officio and record them in the dossier.18 The defendant was explicitly not granted a 
strong position: counsel for the defence was not normally permitted, and the suspect 
was not allowed to conduct his own investigations or introduce his own evidence.19 
 Another special feature of the French inquisitorial process was the 
involvement of a public prosecutor, something the Carolina did not contain. 
Procureurs and avocats du roi played an important role throughout the proceedings. 
Not only did they initiate criminal proceedings by bringing suspicions to the attention 
of the court (a matter of the king’s executive interest in keeping order and prosecuting 
crime),20 they also assisted the court with its truth-finding task. The prosecutor would 
at various stages receive the dossier from the investigating judge and have the 
opportunity to comment on the progress of the case, thereby aiding the judge of 
instruction with his inquiries (e.g. by suggesting possibly relevant lines of 
investigation, questions to be asked, new witnesses to be heard, torture to be applied, 
etc.). He would also advise the trial court on the factual conclusions it should draw 
from the investigations.21 But the prosecutor’s role was advisory only; it was for the 
judges to conduct the investigations, and they were autonomous in deciding how they 
should do so.22   
 The French and German systems of the past shared the essential and defining 
features of the European inquisitorial tradition. Regardless of the mode of initiation 
(public or private), the proceedings were controlled by officials: these were judges, 
and if a prosecutor was also involved, his task would be to assist the judges (making 
him some sort of quasi-judicial figure, too). Those officials had exclusive control over 
the evidentiary process and they were dedicated to bringing to light all relevant 
information on the facts, both incriminating and exculpating. The fact-finding process 
was thus a neutral effort, not dictated by partisan interests but centred on substantive 
relevance. The investigating officials had strong investigative powers, including 
powers to obtain information from the suspect. Defence input was not considered 
necessary: as the officials had a commitment to the truth – which was the defendant’s 
only recognised interest – they would ensure that anything objectively beneficial to 
                                                
17 Langbein (1974), p. 222-230. 
18 Langbein (1974), p. 235. 
19 Langbein (1974), p. 246-248. 
20 The involvement of a procureur or avocat as accuser was neither a necessary nor a sufficient 
condition for the initiation of an investigation: private and judicial prosecution remained possible 
(although in practice the public prosecutors obtained a monopoly), and the court was not obliged to 
conduct an investigation upon the instigation of a public prosecutor: Esmein (1913), p. 117-118; Van 
Heijnsbergen (1929), p. 269; Haber (1979), p. 36. 
21 Langbein (1974), p. 224-248; Vogler (2005), p. 39 
22 Haber (1979), p. 36-65. 
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the defendant would be found and heard.23 Defence input was even considered 
potentially harmful to truth finding, for defence counsel would represent partisan 
interests rather than the neutral commitment to truth finding.24 In this way, truth 
finding as a judicial investigation, without an autonomous evidentiary role for the 
defence, came about.  
 

6.3	   Early	  inquisitorial	  criminal	  procedure	  in	  the	  Netherlands	  
 
Our starting point for the Dutch variant of the inquisitorial tradition are the Criminele 
Oronnantiën, a set of laws issued in 1570. Little is known about earlier (unwritten) 
procedure, which is likely to have resembled Germanic forms of dispute settlement.25 
The ordinances were issued at a time when the 17 independent entities that formed the 
Netherlands, the so-called provinces or gewesten (originally feudal domains), were 
collectively governed as one part of the Habsburg monarchy. Its king at the time, 
Philip II, embarked on a project of centralising and strengthening government power, 
and he saw it as his overriding and divine duty to protect and defend the faith in his 
territories.26 In particular, Philip attempted to rein in the spread of Protestantism in the 
Northern territories in defence of Catholicism and the unity of the Church.27 In the 
second half of the 1560s, resistance in the Netherlands against Spanish rule and its 
Catholicism grew, a period known as the Dutch Revolt and the 80 Years War. 
Religious repression was one of the causes, but economic reasons also played a role: 
Philip breached local privileges and introduced heavy taxation, upsetting local 
elites.28 In 1567, Philip sent a new governor to the Netherlands to suppress the revolt, 
the duke of Alba (or Alva, in Dutch), a hardliner who aspired to further centralisation 
and unification of the Dutch provinces. The new court over which he presided, the 
Raad van Beroerten, punished Protestant insurgents in draconian ways, and it quickly 
became a symbol of political and religious oppression.29 In 1570, the criminal 
procedure ordinances followed with the aim of creating a more uniform and 
centralised procedural system that was better suited to keeping order and repressing 
political tensions in the Netherlands.30 
 The criminal ordinances were a set of three legal acts regulating criminal 
process and punishment. The laws stressed that all cases of suspected crimes should 
be brought to trial: they placed a duty on local state authorities to investigate alleged 
crimes and bring them to the attention of a judge, and they forbade out-of-court 
settlements. The judge acted as gatekeeper to the criminal process: he decided on 
arrest, detention and the continuation of the case, and he could initiate cases on his 
own motion as well. In line with the European inquisitorial tradition, his role was an 
investigative one: he inquired actively into the facts and circumstances of the case and 
ensured that he had as much information about the case as he could possibly obtain. 
He conducted the preparatory investigation in person, including the hearing of 
witnesses and of the suspect, who was an object of inquiry rather than a participant. In 
                                                
23 Langbein (1974), p. 235-237 and 247-248. 
24 Vornbaum (2011), p. 96-98. 
25 De Bosch Kemper (1838-I), p. LXIV ff. On early procedure in the Flemish (southern) territories, see 
Van Caenegem (1956). 
26 Van de Vrugt (1978), p. 23-25. 
27 Van de Vrugt (1978), p. 28-29. 
28 Geyl (1966); Israel (1998), p. 155-158. 
29 Van de Vrugt (1978), p. 51. 
30 Van de Vrugt (1978), p. 54. 
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particular, the suspect was expected to suggest exculpating witnesses.31 The judge 
was responsible for looking into the guilt as well as innocence of the suspect, and had 
a duty to seek out exculpating evidence actively.32 The ordinances also recognised an 
adversarial, party-controlled process (somewhat misleadingly referred to as ‘ordinary 
process’) for criminal cases, but it was not preferred and was used sparingly: during 
the late 17th and 18th century, in Amsterdam, it was applied less than once a year on 
average.33 
 The legal effect and practical significance of the ordinances is disputed.34 The 
seven Northern provinces of the Netherlands, those with Protestant domination, 
declared independence from Spanish rule soon after the ordinances were issued 
(1579-1581). It was thus that the Dutch Republic formed as a federation of seven 
independent provinces. There was no uniform and centralised system of government 
or adjudication. The provinces were autonomous, with their own stadtholders 
(provincial governors), councils (Staten) and provincial courts (Hoven). There was 
co-operative federal government in the form of a council (Staten Generaal), but no 
equivalent federal court. The cities also enjoyed considerable legislative and judicial 
freedom, adding to the complexity of the legal system of the Republic: estimates have 
it that there were between 1500 and 2000 coexistent jurisdictions within the 18th 
century Republic, without any clear hierarchy between them.35 Criminal procedure, 
however, was very similar in structure and general principles throughout the Dutch 
jurisdictions, and the kind of inquisitorial process described by the Criminele 
Ordonnantiën and the Carolina was generally followed along general lines.36 
 The jurisdiction of the city of Amsterdam was the most important in the 
Republic, and it has been studied extensively. Not only was Amsterdam the largest 
and wealthiest city of the Republic, it also had an exemplary role in legal matters.37 
Criminal jurisdiction was allocated mainly to the cities; the provincial courts played a 
minor role only.38 Within the cities, criminal justice was the preserve of the elites, 
composed not primarily of nobles but mostly of members of the wealthy merchant 
families from middle-class origin, the so-called regents, who over the course of time 

                                                
31 Van de Vrugt (1978), p. 99-102. 
32 Van de Vrugt (1978), p. 108; Garé (1994), p. 29-30. 
33 Van de Vrugt (1978), p. 123; Faber (1983), p. 32-33. In the Netherlands, the adversarial-styled 
procedure was used for legally complex cases, giving the court the benefit of partisan legal argument. 
The Carolina and French procedure also permitted adversarial process (called ‘ordinary’) In France, the 
process ordinaire was also of little significance, but for different reasons: it was used for minor cases 
involving nothing more than a fine as punishment: Haber (1979), p. 25. 
34 See Van de Vrugt (1978), who stresses their legal effect; but see Faber (1983), p. 222-224, who 
observes that in 18th century Amsterdam the ordinances were not considered to be legally binding as 
laws but did have significant guiding effect. In the same sense: Egmond (1989), p. 17-18. De Bosch 
Kemper (1838-I), p. CXIX, holds that the ordinances had little practical significance until 1648. In 
1678, the Provincial Court of Holland held the ordinances to be binding for its own criminal 
procedures (ibid., p. CXXI). It should be noted that the ordinances did try to abolish local laws and 
customs, and in this sense differed from the Carolina, which had a subsidiary role: Van de Vrugt 
(1978), p. 98. 
35 Bosch (2011). 
36 On the uniformity of criminal justice despite fragmentation, see Egmond (1989). On the style of 
procedure, see Faber (1983). De Bosch Kemper (1838-I) gives an overview of criminal procedure in 
the various provinces of the Republic, noting that the ordinances gained effect in the second half of the 
17th century and even then were often interpreted flexibly and pragmatically. 
37 Egmond (1989), p. 17. 
38 They had limited criminal jurisdiction as a court of first instance: De Bosch Kemper (1838-I), p. 
CXVI. They acted as a court of appeal, but the vast majority of criminal cases could not be appealed: 
Egmond (1989), p. 15. 
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had developed a quasi-hereditary claim to the important public offices.39 The regents 
appointed the officials that dealt with crime and the judges of the courts, who were 
also drawn from the local elite. Their offices combined judicial, executive and 
legislative functions. The schepenen were councillors to regents and also acted as 
judges. They were drawn from the lay members of the elite and appointed for one 
year.40 The schout, or baljuw (later also called officier van justitie, the term still used 
today), performed the task of a prosecutor.41 He was appointed for an unlimited 
period of time, sometimes until retirement, although an appointment was also used as 
a stepping stone to higher office (e.g. burgomaster). A schout was selected from the 
governmental elite and therefore a lay person, but in practice he was often legally 
educated.42 
 Only the highest of the city courts, the college van schout en schepenen, had 
jurisdiction in criminal matters.43 This court consisted the schepenen and the schout, 
but only the former had a judicial role: it was a customary rule that the tasks of 
enforcing the law and delivering judgments were separated.44 The schout investigated 
crimes and prosecuted suspects, which he would do ex officio. The schout, the 
prosecutor, was responsible for interrogating suspects, questioning witnesses, and 
leading other evidence in the presence of a number of judges, who would then decide 
the case upon a request by the prosecutor. The schout could also ask the judges to 
order the suspect to be tortured in order to obtain a confession (which was required 
for the imposition of corporal punishment).45 He was aided by substitutes and 
servants, to whom many of his tasks were delegated, as well as by civilian 
informants.46 As there was no police force in the modern sense, it was generally held 
that assisting the criminal justice authorities and reporting crime was a civil duty, the 
violation of which was itself a criminal offence.47  

However, the schout himself had ways of keeping cases out of court: he could 
agree to drop the prosecution in exchange for payment of a sum of money, the 
compositie. Technically, this was not a punishment but a contractual agreement not to 
prosecute in exchange for payment of a fee and without any admission of guilt. In 
theory, therefore, composities were consensual transactions, but only suspects of high 
social standing and with wealth would be able to negotiate, and the sum payable was 
generally very high (many times the average salary of an ordinary citizen).48 These 
transactions were used frequently, but they were also controversial: the money paid 
(or part of it) went to the private purse of the schout, whose position was unsalaried. 
This made the compositie a potential source of corruption.49 For that reason, the 
schout in Amsterdam was formally required to obtain permission from the judges (the 
schepenen) before agreeing a transaction, but this rarely happened in practice.50 
                                                
39 Pieterman (1990), p. 207. 
40 Egmond (1989), p. 16. 
41 Faber (1983), p. 27-28; Egmond (1989), p. 16; Haar & Van de Brink (1989), p. 70. 
42 Egmond (1989), p. 16. 
43 Faber (1983), p. 27. 
44 Van Heijnsbergen (1929), p. 281. That separation may have been less clear in the practice of the 
lower courts, see ibid., p. 288. 
45 Faber (1983), p. 29-32. 
46 Faber (1983), p. 27-28; Haar & Van de Brink (1989), p. 70. 
47 Van Ruller & Faber (1995), p. 16. 
48 Brants (2010), p. 14 and 17. 
49 Hovy (1980); Faber (1983), p. 35; Van de Pol (1985); Haar & Van de Brink (1989), p. 73. Roorda 
(1981), p. 152, also mentions that bribes sometimes had to be paid by religious minorities, especially 
Catholics, to be allowed to conduct their clandestine religious gatherings. 
50 Haar & Van den Brink (1989), p. 71. 
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The politics of criminal justice in the Republic had some interestingly 
pragmatic tenets that were formative of the future role and position of the Dutch 
public prosecutor. Although repressive, strict and harsh law enforcement were the 
norm, the schout was sometimes allowed to tolerate certain forms of deviance. He 
could strike a balance between the sometimes competing interests of enforcing the 
law strictly and the adverse consequences that that had on social and economic 
welfare. This was part of a wider pattern of governance in the Dutch Republic in 
which the ruling elites used their powers expeditiously in order to ensure peaceful co-
existence, social stability, and economic prosperity.51 The religious diversity of the 
society of the Republic required such pragmatic expediency. Although the provinces 
and cities were officially Protestant, settlers and traders in the cities came from all 
over Europe (and beyond) and included Remonstrants, Jews, Lutherans and 
Mennonites.52 Also, some of the wealthy and powerful Dutch merchant families 
remained Catholic even after the official transition to Protestantism.53 Even the 
Calvinist regents themselves were split on religious matters, some being orthodox 
while others took a humanist, religiously neutral and tolerant stance. None of these 
groups was dominant enough to impose its will on others, whereas they were all 
sufficiently large and influential to be crucial to social stability and prosperous trade. 
Therefore, their interests, wishes and preferences had to be accommodated for, at least 
to some extent.  

Certain forms of deviance could thus be accepted, but only within the limits 
set by the ruling elite: they should not cause nuisance or offence to other groups. For 
instance, non-Calvinist religious worshipping, especially the Catholic mass, was 
accepted, but because a large part of the populace was against it, it had to be done in 
secret, in hidden chapels (the so-called schuilkerken). In the words of historian 
Jonathan Israel: ‘[…] concealment, and the segregation which resulted, were 
fundamental to the fabric of Dutch life’.54 Religious tolerance thus operated 
informally, at the local level, effectuated by regents and officials: what was officially 
prohibited could be condoned by officials, local interests permitting (and sometimes 
requiring the payment of bribes).55 certain kinds of ‘moral’ crime, dictated by 
religion, were consequently relegated to the ‘private’ sphere. For instance, studies 
have shown that prostitution and adultery, though officially crimes and considered a 
moral wrongs in Calvinist doctrine, were sometimes condoned by the authorities as 
long as it did not become a public nuisance.56 The reasons for these changes may have 
had as much to do with law enforcement and prison capacity as with changing views 
on morality: the capacity of the police, prosecution and courts was limited, and the 
authorities probably preferred to focus their attention on keeping order and 
combatting public nuisance, tasks that were more important for society from a 
practical point of view.57 In criminal justice, we therefore see the beginning of the 
recognition of an embryonic concept of good governance, which implied that the 
authorities need not always enforce the law strictly but that they could weigh 
considerations of expediency and capacity.58 

                                                
51 De Voogd (1996), p. 118-123; Brants (2010).  
52 Isreal (1998), p. 637. 
53 Faber (1983), p. 22-23. 
54 Israel (1998), p. 638. 
55 Roorda (1981), p. 152. 
56 Van de Pol (1985); Haar & Van den Brink (1989), p. 79; Van de Pol (1996); Brants (2010), p. 16-17. 
57 Haar & Van den Brink (1989), p. 79. 
58 Pieterman (1985). 
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The consequence of this pragmatic attitude to law enforcement was that the 
elites had wide discretionary powers and were trusted to use them by the city 
bourgeoisie (the majority of the people, the poor, were not generally involved in 
politics or society; they were merely ‘cared for’ by state and church).59 That elites 
enjoyed such trust can be explained by the economic benefits it brought to the 
bourgeoisie. It also had much to do with the decentralised and local nature of 
government. Governmental positions were open to a relatively large number of 
people, often from the mercantile middle classes; they were not the preserve of the 
nobility. Especially in the early days of the Republic, bourgeoisie and elite were not 
completely separated, and social mobility existed. This meant that the gap between 
governments and citizens, at least those citizens with social and economic influence, 
was relatively small. Criminal justice was a local matter as well: the schout and 
schepenen were drawn from the local elites and they were laymen, often involved in 
local business and trade, whereas the influence of provincial courts and their 
professional lawyers on the administration of justice in the cities was kept to a 
minimum.60 This allowed criminal justice to be tailored to meet local interests and 
circumstances, which in turn added to the citizenry’s trust and confidence in the 
ruling elite. It was on the basis of this sort of trust that the Dutch inquisitorial system, 
with its reliance on the fact-finding efforts of the judge and prosecutor and absence of 
any true defence input in fact finding, could operate. 

 

6.4	   Modern	  inquisitorial	  procedure	  in	  the	  19th	  and	  20th	  century	  
 
Modern inquisitorial procedure, in Europe generally and in the Netherlands in 
particular, started to develop in the 19th century. The French and German systems 
were thoroughly modernised at that time. The French revolution brought along ideas 
about procedural and legal guarantees against the abuse of state power to the benefit 
of all citizens. Those ideas challenged the old inquisitorial process, in which the 
citizen was fully dependent on the benevolence of the authorities and had very few 
means and rights of his own to defend his case. In France, inspiration was taken from 
English adversarial procedure, and its elements of jury trial, defence rights, defence 
counsel, the absence of state prosecutors, and a public and oral examination of 
evidence, were transplanted.61 However, as the revolutionary regime grew more 
authoritarian, many of the radical innovations were again abolished, and much 
returned to the inquisitorial system as it used to be.62 Germany followed suit in the 
middle of the 19th century, though its reforms were limited to making the trial more 
public, requiring the oral presentation and examination of evidence, and separating 
the tasks of the prosecutor from those of the judge.63 In the end, both systems ended 
up adopting a moderate version of the old inquisitorial process: criminal procedure 
was still an ex officio quest for the substantive truth, with judges and prosecutors 
                                                
59 Egmond (1989), p. 18-20; Brants (2010), p. 14. 
60 Pieterman (1990), p. 14-19; Bosch (2011). As said before, the justice system was not uniform and 
the status of city courts and their relationships with the provincial courts differed between the 
provinces. 
61 Van Ruller & Faber (1995), p. 28; Vogler (2005), p. 45-50. Montesquieu and Voltaire, both 
influential enlightenment philosophers, had spent time in England and had argued in favour of the 
adversarial style of process (ibid., p. 45-46). See also Haber (1979). 
62 Esmein (1913), p. 437; Van Heijnsbergen (1929), p. 270-271; Haber (1979), p. 189 ff.; Vogler 
(2005), p. 53. 
63 Wohlers (1994); Ignor (2001), p. 147-210; Vornbaum (2011), p. 88-99; Vogler (2014). 
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inquiring into all reasonably relevant incriminating and exculpating evidence through 
a mostly secret pre-trial judicial investigation, but a public trial, some evidentiary 
defence rights, and a trial structured as a debate now provided for extra checks on the 
quality of the state’s investigation.64 But as the legal historian Hermann Kantorowicz 
already concluded in 1924: ‘Der Strafprozess des europäischen Festlandes ist in 
wesentlichen Zügen noch immer der Inquisitionsprocess des gemeinen Rechts.’65 
 The Dutch inquisitorial system was also reformed. The structure of the state in 
the Netherlands changed significantly in the late 18th and early 19th century. In the 
18th century, the Republic went into decline and there was a growing polarisation 
between the increasingly powerful, oligarchic and hereditary regent elites and the 
middle class citizenry, which gradually became impoverished. There were calls for 
state reform and revolution.66 In 1795, inspired and aided by the French, revolution 
came, but the new Batavian Republic that was then founded did not last. Eventually, 
the Netherlands came under French rule, first, between 1806 and 1810, as a separate 
kingdom; and later, from 1810 to 1813, as one of the départements of the First French 
Empire. During their short rule, the French made the Netherlands into a unitary state 
with uniform laws, they laid down in codifications, and they introduced a uniform and 
centralised, hierarchical court system with lower courts, provincial courts of appeal 
and a highest court of cassation. In 1811, the French code d’instruction criminelle of 
1808 (CIC 1808) was introduced in the Netherlands. It contained revolutionary 
elements, such as public trials and trial by jury. But it was also a powerful tool of 
social control in the hands of a strong, centralised government, expressed in an overall 
inquisitorial, officially dominated process.67 For Napoleon had created the Ministère 
Public, a unified, hierarchically organised public prosecutor’s office that was placed 
under the control of the government and emperor, and that was strictly separated from 
the judiciary. The prosecution service was tasked with collecting suspicions and 
information about crimes and bringing them to the attention of an investigating judge. 
However, the courts still had the dominant role: except in cases of offenders caught in 
the act, only an examining magistrate could conduct the pre-trial investigations. 
Moreover, prosecutions could only be brought with the permission of the court.68 
 The Dutch gained independence in 1813, and the Kingdom of the Netherlands 
was established. Anti-French sentiments led to the reversal of various French 
innovations, including juries and the abolition of scaffold punishments.69 But the 
public prosecution service was maintained, as was the CIC 1808, which was later 
replaced in 1838 with the very similar Wetboek van Strafvordering.70 Under Dutch 
procedural law, the prosecutor’s main task was to take well-founded suspicions to 
court (which he was obliged to do) and to aid the court with its investigations. The 
procedure itself featured a secret pre-trial investigation initiated by the prosecutor and 
conducted by the investigating judge, during which the suspect had no procedural 
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rights; the suspect was a mere object of inquiry.71 The trial, by contrast, was public, 
and it allowed for defence participation and oral debate of evidence.72 This was a 
remnant of the French occupation, but attempts to abolish it had failed: the Dutch had 
come to view oral debate as a proper guarantee for truth finding.73 However, in the 
course of time various exceptions to the so-called principle of immediacy were 
accepted, so that trial courts could base their decisions largely on written information 
recorded in the dossier during the pre-trial investigations.74 The Code of 1838 also 
featured the compositie of the Republican days, but in very restricted form only: the 
suspect had to take the initiative, the sum payable was set by law, and its use was 
limited to minor offences (as a consequence of which it became rare).75 
 In 1926, a new code of criminal procedure was introduced in an attempt to 
break with a number of inquisitorial tenets and to modernise the procedural system 
thoroughly. That code still applies, although in heavily amended form. In general 
lines, the Code of 1926 maintained the inquisitorial ideal of an official investigation 
into all reasonably relevant incriminating and exculpating evidence, which it 
combined with the need to limit state powers and protect citizens against undue 
prosecution and conviction.76 To that end, it introduced more defence rights and 
defence participation. The drafters looked at English law, but found that the 
differences were too fundamental for ‘transplants’.77 The continental approach was 
thus generally retained, but with important alterations and modernisations. Under the 
new code, the pre-trial phase, still headed by an investigating judge, was no longer 
completely secret and exclusively dominated by the authorities: the suspect had the 
right to the assistance of and free communication with a lawyer,78 the right to remain 
silent coupled with the requirement of cautioning,79 the right to be heard,80 and the 
rights (though not absolute ones) to inspect the official dossier as it was being built 
up81 and to have his own expert monitor official, court-ordered expert 
investigations.82 The suspect could also ask the investigating judge to conduct 
(potentially exculpating) evidentiary inquiries. However, the pre-trial rights of the 
defence were generally rather weak. Many of them were formulated as ‘requests’ to 
the prosecutor or investigating judge that could simply be ignored. If they were 
formulated as rights, they could usually be restricted if, in the opinion of the 
prosecutor or investigating judge, the interests of the investigation so required.83 
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The role of the defence was stronger at trial. The trial phase was intended to 
have a ‘moderately adversarial’ nature, meaning that both sides should have the 
opportunity to adduce, examine and debate evidence, and that all decisive evidence 
should in principle be heard and discussed orally.84 Under the principle of internal 
transparency, all participants in the trial proceedings had the same information at their 
disposal: the dossier was the primary source of information for the trial court, and it 
was fully accessible to the prosecution and the defence. That all participants disposed 
of the same information upon which the court’s decision was based allowed them to 
check each other. The trial court could verify the work of the prosecution, and so 
could the defence. This meant in particular that the defence had a much more 
prominent role in the evidentiary process than under older procedure. In fact, his 
position at trial was intended to be roughly equal to the prosecutor’s. In particular, he 
could call and subpoena his own witnesses and experts, whom the trial court was 
obliged to hear.85 However, the defence’s restricted position in the pre-trial 
investigations obviously meant that their contribution to the evidentiary process at 
trial was limited, as they could not really prepare and present a case of their own. 
Nonetheless, an equal debate of the available evidence at trial was seen as an added 
guarantee for the reliability and accuracy of the fact-finding process.86  
 The prosecutor also gained additional powers under the Code of 1926. In 
relation to initiating prosecutions, he was allowed to drop cases on public interests 
grounds, whereas previously he had been required to bring all cases to court in which 
there was a reasonable suspicion of guilt.87 The prosecutor was also given more 
investigative powers and means of his own. Before requesting that a pre-trial judicial 
investigation (gerechtelijk vooronderzoek) be opened and control had to be ceded to 
the investigating judge, the prosecutor could conduct his own preliminary 
investigation (opsporingsonderzoek), during which powers such as arrest and 
detention for questioning, seizures, and (in cases of extreme urgency) searches were 
at his disposal.88 However, the normal course of action would have been for the 
prosecutor to open a pre-trial judicial investigation, with which the investigating 
judge would take over the investigation. While the legislature had considered 
abolishing the investigating judge – which implies that the prosecutor was trusted in 
principle with the task of gathering all relevant incriminating and exculpating 
evidence – it eventually retained him as a guarantee for the impartiality of the pre-trial 
investigations.89 Another such guarantee was the extensive statutory regulation of the 
entire pre-trial phase. All investigative powers were laid down in law, and the law 
regulated their exercise (e.g., setting conditions for use and requirements on how to 
report findings) as well as the opportunity of the defence to check and influence the 
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investigations (e.g., being invited to attend a witness interview, being able to inspect 
an investigative report). In that way, the lawfulness of the investigations contributed 
to ensuring accurate truth finding.90 A breach of procedural rules could, if the law so 
provided, lead to the proceedings being declared void, but there was no general 
requirement that unlawfully obtained evidence be excluded or that pre-trial norm 
violations be otherwise punished.91 
 The procedure proscribed by the Code of 1926 was inquisitorial in the sense 
that while it provided for party-like input by the defence, its evidentiary process was 
not party controlled. The trial court carried the ultimate responsibility for truth 
finding: it had its own investigative powers and was not limited to the evidence 
adduced by the prosecution or the defence.92 It was obliged to pursue both 
incriminating and exculpating lines of inquiry on its own motion if it felt that they 
were reasonably relevant.93 In order to convict, the trial court had to be convinced of 
the guilt of the accused (conviction intime), but the court’s consideration of the 
evidence was regulated by a moderate system of legal proofs: its conviction of guilt 
could be based on certain types of evidence only, most of which required 
corroboration.94 These rules of evidence of sorts prescribed the evidence that the 
prosecutor and investigating judge had to look for, and together with the notion of 
conviction intime they placed a de facto burden and standard of proof on the 
prosecutor. The trial court’s decision making was also regulated by the requirement to 
give reasoned judgments, which forced it to consider its reasons and arguments 
carefully and critically, and also allowed control by the defence, prosecutor and 
superior courts.95 Furthermore, if a verdict of a court of first instance was appealed, a 
full retrial on the facts would automatically take place at a court of appeal, with more 
senior judges and prosecutors being involved. In all, the procedure was geared at 
substantive truth finding: gathering all objectively and reasonably relevant 
incriminating and exculpating evidence by means of an official investigation. 
 The absence of party control was also evident in the Code’s mechanism of 
out-of-court case disposal. For minor offences (overtredingen), the suspect could offer 
to buy off a prosecution at a tariff to be set by the prosecutor – a mechanism derived 
from the compositie of the past, now called transactie. This was not a form of plea 
bargaining, for it did not involve a consensual agreement between prosecution and 
defence about the truth (i.e. guilt), nor was the money paid construed as a penalty. 
The transaction was seen as a matter of private contract (between a public law body 
and a private person) involving the payment of money in exchange for a promise not 
to prosecute.96 Transactions could only be done at the initiative of the suspect so as to 
ensure that they were consensual; however, in practice, a legal fiction was employed 
to the effect that the suspect’s payment of a transaction offered at the initiative of the 
prosecution service implied his request to have a transaction proposed to him.97 
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 In the words of one contemporary observer, the code of 1926 was ‘moderately 
inquisitoiral’, as the German and French innovations of the 19th century had been.98 
The code essentially coupled an official, neutral inquest into all reasonably relevant 
incriminating and exculpating evidence with defence participation. In that 
combination, the official inquest prevailed: the court (investigating judge and trial 
court) were active truth seekers, aided by the prosecutor, who, too, was expected to 
look for the truth by investigating incriminating as well as exculpating evidence. 
Evidentiary defence rights were an added check on the official investigation, not an 
adversarial, autonomous and equal feature: they could function to ‘remind’ the court 
of lines of inquiry that might be favourable to the accused, but they did not turn the 
procedure into a party-controlled debate between two opposing views on the case.99 
Defence participation was primarily seen as a more modern, fairer way of organising 
criminal process – not only as a condition for accurate truth finding per se (even 
though the drafters did assume that it would aid truth finding), but also as a matter of 
ethics and propriety, i.e. fair truth finding.100 It was recognised, however, that defence 
participation could also hinder and obstruct the official inquest and thereby undermine 
truth finding. For that reason, many of the defence participation rights and safeguards 
provided in the code of 1926 could be restricted or postponed if the interests of the 
official investigation so required.101 In that way, the inquisitorial approach prevailed.  

Whereas the code of 1926 would seem to break with some of the older 
inquisitorial elements of Dutch criminal procedure, many of its innovations were 
quickly reversed. During the 1930s, case law and legal reforms also restricted many 
rights and safeguards for the defence that the code of 1926 had introduced. This was 
due in part to an authoritarian political climate that prevailed at the time.102 However, 
various legal scholars were critical of the new code on principled grounds as well, 
often referring to the inquisitorial tradition. Some argued that the stronger position the 
code of 1926 gave to defendants could be detrimental to truth finding.103 The 
Supreme Court seems to have shared that criticism, as its case law quickly did away 
with some of the more radical innovations of the code. Most notably, in 1927, it ruled 
that witness statements gathered in the pre-trial phase and recorded in the dossier 
could be used as hearsay evidence at trial.104 Not only did this decision significantly 
reduce the need to hear witnesses at trial, it also limited the possibilities of defence 
input in the evidentiary process. Under the code of 1926, the position of the defence 
was stronger in the trial phase than during the pre-trial investigation, as the legislature 
generally intended the trial to be decisive. But with the Supreme Court’s ruling, the 
dossier could become the main source of information for the trial court, and it was 
assembled by the prosecutor and investigating judge, with little opportunity for 
defence input and control. For instance, pre-trial witness statements could be used as 
evidence even if the defence had had no opportunity to question the witness. The trial 
started to function as a verification of the results of the pre-trial investigations rather 
                                                
98 Van Heijnsbergen (1929), p. 335. 
99 MvT (1913), p. 18. On this rationale, see Van der Meij (2008b), p. 63-67. 
100 Cf. Van der Meij (2010), p. 52. 
101 MvT (1913), p. 17.  
102 Mulder (1976); Van Ruller (1988); Van Ruller & Faber (1995), p. 22-23; Spronken (2001), p. 42-
48. 
103 On the reception, see Spronken (2001), p. 37-48. 
104 HR 20 december 1926, NJ 1927, 85. Somewhat later, the Supreme Court accepted the use of 
anonymous hearsay evidence (HR 17 January 1938, NJ 1938, 709), thus re-introducing an aspect of 
secrecy to the proceedings, as neither the defence nor the trial court would be able to know the identity 
of the absent witness: Garé (1994), p. 103-105. 



 115 

than a proper investigation of the facts, with a reduction of defence input as a 
consequence.105 

The caution, which some contemporary observers had feared would render the 
police interrogations of the suspect fruitless, had a short lifespan. After the Supreme 
Court had ruled that failure to give the caution did not invalidate the proceedings or 
block the use of the suspect’s statements,106 it was abolished by law in 1937 on the 
argument that the suspect had an overriding moral duty to assist the authorities with 
truth finding.107 The defendant’s right to call witnesses and experts to trial was 
abolished in 1935. Ostensibly a cost-saving measure, the defence were henceforth 
required to request the prosecutor to call their witnesses for them.108 Although the 
prosecutor was legally obliged to comply with defence requests, the Supreme Court 
quickly ruled that the prosecutor and the trial court could refuse to do so, i.a., if the 
witness requested by the defence was unlikely to contribute to solving the case.109 
This effectively ended what little autonomous involvement in the evidentiary process 
the defence had, as it made their input conditional on the approval of the authorities.  

Furthermore, the Supreme Court’s case law relaxed the requirements on the 
lawfulness of the investigations, making them more prosecution friendly. Under what 
has been termed the ‘modern treatment’ of procedural norms, a violation of many 
procedural rules or safeguards could go without consequence if the interests of the 
defence had not been harmed in substance by that violation.110 Although this case law 
was in line with the then prevalent opinion that applying law should not be about 
respecting formal rules but their underlying aims and values, it made it possible to 
condone breaches that limited defence involvement in or control on the official 
investigation as long as, in the opinion of the court, the accuracy and reliability of the 
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evidence had not been compromised (something which the defence could thus no 
longer check or effectively contest). A final reason why, the stronger defence position 
foreseen by the Code of 1926 did not come to fruition was that there were few 
specialised criminal defence lawyers, and those lawyers who did take criminal work 
were inclined to trust in and rely on the prosecutors and judges rather than taking an 
active, polarised stance.111 
 

6.5	  	   The	  paternalistic	  prosecutor	  
 
At the same time that the Dutch procedural system was taking shape, the prosecutor’s 
role and position was also developing. In the Napoleonic state structure, prosecutors 
were members of the hierarchically organised public prosecution service, which in 
turn was a branch of the executive and therefore subordinate to the king and his 
government. As such, prosecutors were positioned as representatives of the 
government who protected the law enforcement interests of the executive. They took 
instructions from the government and could be discharged at the government’s 
pleasure.112 Because prosecutors were seen as representatives of the executive, their 
powers and duties in the criminal process were limited under 19th century procedural 
law: most decision making in criminal process ought to be trusted to the independent 
and impartial judiciary (or so it was increasingly held in the course of the 19th 
century). In relation to crimes (misdrijven), the prosecutor’s role was originally 
limited to conducting the initial investigations which were aimed at gathering 
indications of guilt against the suspect (aanwijzingen). Once these were established, 
the prosecutor was obliged to bring the case to court, at which point the court would 
take over. The court then decided on the strength of the evidence and the continuation 
of the case (rechtsingang). If the prosecution was continued, the investigating judge 
would be in charge of the investigations, bringing a neutral and impartial attitude to 
the fact-finding process. The investigating judge was tasked with gathering 
incriminating as well as exculpating evidence and with protecting the interests of the 
defendant (who lacked the rights to do so himself).113 
 In the course of the 19th century, it came to be accepted that prosecutors 
should not merely be (partisan) representatives of the executive, but also quasi-
judicial, impartial protectors of the general interest. This required him to safeguard, 
weigh and balance the various interests of society and those of the defendant, rather 
than merely obey superior orders and apply the law in a legalistic manner. This shift 
started with prosecutors being granted the discretionary power drop prosecutions on 
general interest grounds: originally, prosecution was mandatory except if there was an 
executive order to the contrary, but by 1870 it was generally accepted that individual 
prosecutors could single-handedly decide to drop a case if they believed that 
competing interests prevailed.114 This eventually became law in the code of 1926, 
which contained a limited principle of expediency: a prosecution should in principle 
be brought, unless there were interests to the contrary. Also, in 1886, prosecutors 
were allowed to evaluate the strength of the evidence and decide on the continuation 
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of cases themselves, instead of requiring court approval.115 Furthermore, the code of 
1926 gave the prosecutor a more prominent role and more investigative powers in the 
pre-trial investigations in the expectation that he would look for both incriminating 
and exculpating evidence: although the investigating judge was still the prominent 
actor, the system’s logic – with a dossier that should contain all substantively relevant 
evidence, judicially controlled investigations, few evidentiary defence rights – 
implied that the prosecutor assisted the investigating judge and trial court with finding 
the substantive truth rather than merely representing the incriminating case.  

The culmination of these three developments meant that prosecutors 
increasingly came to be positioned not only as representatives of the executive – gens 
du roi – but also as a branch of the judiciary – gens de la loi.116 In the course of the 
19th and early 20th century, prosecutors thus came to enjoy a large degree of trust to 
deal with cases in a quasi-judicial rather than partisan manner. They were expected to 
look for incriminating and exculpating evidence, to weigh competing interests 
neutrally and impartially, and to consider and protect the interests of the defendant 
actively. Their role, both inside and outside the fact-finding process, was closer to that 
of an active judge than of a partisan participant or state representative. 
 The Dutch criminal procedure system was strongly paternalistic in that it 
placed considerable confidence in prosecutors and judges, rather than prescribing 
more participation by the defendant. Trust in the benevolence of the prosecutor, and 
the concomitant belief that defence rights and safeguards were not required, was part 
of a wider political culture of paternalism and deference of the masses towards the 
ruling elite. The roots of that culture were already present in the days of the 
Republic,117 but it came to the fore in the late 19th and early 20th century through what 
is known as the ‘pillarisation’ of society and the politics of accommodation. The 19th 
century Kingdom of the Netherlands inherited the diverse society of the Republic. As 
democracy was introduced and the right to vote was gradually extended, these groups, 
or pillars – both religious and ideological, – gained political influence, yet without 
any one of them having a majority. The lower middle classes, a growing segment of 
society, were represented by the Anti Revolutionary Party (ARP), established in 1879 
by the orthodox protestant politician Abraham Kuyper. Kuyper attacked the ruling 
elites, which he depicted as heirs of the Republican regents, but he equally despised 
the libertarian and in his view anti-religious principles of the French revolution. 
Instead, his solution to ensuring the peaceful co-existence of the diverse social groups 
was to grant them ‘sovereignty in their own circles’ and to reduce the role of the state 
to that of facilitating religious communities to organise themselves and provide for 
welfare for their members. 
 With Kuyper’s electoral successes and the introduction of general male 
suffrage, the fragmentation of parliament increased: in 1918, 17 parties were 
represented. What is surprising is that despite such fragmentation and segregation, the 
political system was stable and effective. Governments were stable – for instance, 
only 3 different prime ministers ruled in a 20-year period interbellum, despite the 
economic and social unrest of the time.118 That stability despite fragmentation and 
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conflicting views can be explained by the consociational type of democracy that 
emerged in the decades around the change of the century.119 That concept was 
developed by Dutch political scientist Arend Lijphart. In his words, ‘Consociationalist 
democracy means government by elite cartels designed to turn a democracy with a 
fragmented political culture into a stable democracy.’120 It is generally held that in the 
late 19th and early 20th century, Dutch society was divided into relatively distinct, 
closed and internally coherent social groups or (subcultural) blocs, or ‘pillars’.121 
Personal life was largely organised within the bloc to which one belonged. Each bloc 
had its own associations, communities and institutions: political parties, schools, 
sports clubs, newspapers and broadcasting companies, hospitals, and unions were all a 
matter of the pillars.122 This allowed people to live their lives largely within their own 
bloc without getting too much involved or knowing too much about people from other 
blocs, much in line with Kuyper’s notion of sovereignty within one’s circle. In a 
consociational society, the instability and heterogeneity of the masses is countered by 
the ruling elites, who represent each group or bloc in society and engage in co-
operation in order to achieve consensus and wide compromises, rather than combating 
each other for power.123 Whereas the people within their pillars lived their lives 
separately from the people of other pillars (and sometimes even with hostility towards 
the others), the elites at the top of each pillar were in constant contact with each other 
in an attempt to accommodate the differences between the blocs so as to avoid that 
those differences should threaten the stability of the country and its political, 
economic and governmental system.124 
 The style of politics with which the pillar elites managed to maintain stability 
and prosperity is referred to as ‘politics of accommodation’, and one of its main 
features is paternalism and deference of the masses – a tenet that is also reflected in 
traditional Dutch criminal procedure. The governmental elites were generally trusted 
to take the right decisions and strike compromises so that stability was ensured. 
People had little alternative but to accept their leaders.125 Decisions were made by the 
pillar elites and a passive parliament that allowed the leaders to lead; deliberations 
were done in secret deals so that the public could not, generally speaking, get 
involved.126 Decisions thus taken were subsequently presented to the members of the 
blocs (e.g. by means of the pillarised media) in a way that made them seem to further 
their particular interests. The masses could thus be ‘pacified’ and be made to accept 
the compromises reached for them by their elites while also being able to organise 
their lives according to their own  beliefs, customs and values, and they were seldom 
confronted with those of other pillars.127 The political passivity of the people, the trust 
in the authorities, and the generally paternalistic nature of the relationship between 
state and citizens can be used to explain the decisive role that prosecutors and judges 
played in the criminal process: individual participation by the suspect and a defence 

                                                
119 Andeweg (2000). 
120 Lijphart (1969), p. 216. 
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lawyer was neither desired nor required; the authorities could be trusted to do what 
was best for defendants. 

After the war, one of the most important developments in the Netherlands was 
the creation of the welfare state (verzorgingsstaat), a model of government that 
sought to guarantee collective well-being while retaining capitalist economy and 
democratic politics.128 Its creation started in the late 1940s and 1950s with the 
introduction of social security laws (for the elderly and the unemployed) and state 
investment in public education and healthcare.129 These matters did not concern 
criminal law as such, but the welfare state did have important direct and indirect 
consequences for the criminal justice system. For one, many of the social security 
laws depended partly on criminal law to combat fraud and abuse. The welfare state 
also involved the government using law, including criminal law, as an instrument that 
was believed to be capable of steering society in the desired welfare course and 
ridding it of socio-economic problems.130 It further implied a relationship between 
citizen and state that was somewhat different from the passivity and deference that 
characterised the pillarised society. On the one hand, government interference was 
strong and deference to its authority was expected: in the welfare state, the 
government furthered the general interest, which comprised the individual interests of 
all citizens. On the other hand, somewhat paradoxically, the welfare state was also 
based on the idea that the autonomy and individuality of its citizens should be 
stimulated and promoted.131 This invited a more humane discourse in criminal justice, 
with more respect for the suspect and offender as a human being deserving of 
consideration and protection by legal means.132 As we shall see shortly, this autonomy 
increasingly clashed with the inquisitorial nature of Dutch criminal procedure. 

The discourse of individualism and autonomy was further strengthened by the 
experiences of the war, which culminated in the Netherlands joining the Council of 
Europe and signing the ECHR in 1950. The Convention entered into force in the 
Netherlands in 1954.133 The rights granted by the Convention were not seen as novel 
or significant at the time, even though under the Dutch constitutional system most 
provisions of the ECHR had direct effect: Article 6 could be invoked by defendants in 
court and would take precedence over conflicting domestic laws. Also, article 6 was 
based on predominantly adversarial ideas, which were not much in line with the 
prevailing Dutch attitude. Yet at the time the legal profession paid little attention to 
the Convention. The following quote from a member of parliament during the debates 
on its ratification gives an impression of the limited expectations about its 
significance: 
 

‘Not much will change for the Netherlands. The rights that this treaty 
guarantees have since long been recognised as self-evident in the Dutch 
society, and they are enshrined in the Dutch legal order. All the countries that 
accept the treaty share this view as to their respective legal orders. Therefore, 
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the treaty has little more than declaratory value, despite the introduction of 
significant institutions such as the Commission and the Court […]’134 

 

6.6	   Fair	  truth	  finding	  in	  the	  Dutch	  procedural	  tradition	  
 
Historically, the Dutch system has closely adhered to the three fundamental tenets of 
the inquisitorial ideal type: the notion that truth finding requires an official 
investigation into all objectively relevant evidence, with a fair procedure to provide 
checks and balances; the idea that the state is responsible for protecting the interests 
of the suspect; and the shared nature of procedural responsibilities. Classic Dutch 
inquisitorialism developed only in the first half of the 20th century, but it stood in a 
much longer historical tradition. The fundamental tenet of truth finding through 
rational inquiry by means of an official investigation has prevailed in the Netherlands 
since the days of the Criminele Ordonnantiën, and from that point on trials by debate 
fell into disuse. The criminal process has since been constructed as an investigation 
conducted by state officials – prosecutors and judges – who were tasked with looking 
for incriminating as well as exculpating evidence. The code of 1926 may be seen as 
an attempt to breach with that tradition to some extent, but the fact that some of the 
more progressive and potentially adversarial of its reforms were quickly abolished or 
watered down testifies to the resilience of the inquisitorial tradition. The Dutch 
approach to fairness, and its relation to truth finding, has historically been equally 
close to the inquisitorial ideal type. A fair process meant that there had to be checks 
and balances on the quality and completeness of the official investigation. But it also 
required efforts and commitments of investigators that could not be grasped in 
procedural terms. Thus, fair truth finding depended as much on confidence in the 
truth-seeking commitment of state officials, both prosecutors and judges, as it did on 
the compliance with procedural rules. 
 The inquisitorial tenets of an active role for the state and shared 
responsibilities for truth finding are also clearly discernable in the history of Dutch 
criminal procedure. In the Netherlands, the state has long been viewed as a protector 
of the interests of society collectively and its citizens individually (i.e, the general 
interest). The state was not distrusted, so that there was no need for strong restrictions 
on and detailed limitations of its powers. Instead, it enjoyed a large degree of 
confidence to use its powers and resources to the benefit of all. It had a dominant and 
powerful role in law enforcement, which was seen almost exclusively as a public 
matter. In relation to the criminal process, the state was expected to ensure that 
evidence that favoured the accused was investigated and heard. The accused could not 
do so on his own, because the purpose of the criminal process was to facilitate and 
regulate truth finding by the state, not to allow the defendant to protect his private 
interests against the state. Finding the substantive truth was an overarching general 
interests, so it had to be ensured by the state; it could not be made dependent on the 
defendant’s input. Of old, Dutch criminal process was controlled by judges who were 
explicitly required to investigate both sides of the case and gather all objectively and 
reasonably relevant evidence. Later, prosecutors joined as assistants to the judges. 
The suspect has never had the possibility to investigate and present his own case, and 
his main role historically was to provide information to the official investigation. 
Private, partisan interests were not recognised in the context of criminal procedure 
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and thus where was no concept of party relevance. The prosecutor, investigating 
judge and trial court all shared the responsibility for substantive truth finding, and 
they complemented and checked each other’s efforts.  
 The four theoretical conditions for inquisitorial truth finding are also clearly 
discernable in Dutch criminal procedure as it stood in the first half of the 20th century. 
Although the Code of 1926 attempted to introduce non-inquisitorial features, the 
procedural system quickly developed into a moderately inquisitorial direction, in 
which the four theoretical principles of the inquisitorial type applied. The first of 
those principles, that the investigations must be judicially controlled with a view to 
finding all substantively relevant evidence, was traditionally implemented in a 
number of ways. First, the proceedings were structured as one continuous 
investigation carried out under the authority of the investigating judge and the trial 
court. They recorded all relevant evidence that they found in the dossier, so that there 
would be a complete picture of all available information. Also, because of the dossier, 
all pre-trial evidence could in principle be imported at trial. Second, the trial court 
was under a duty to look for incriminating and exculpating evidence on its own 
motion based on an objective and reasonable assessment of relevance; the evidentiary 
process was not party controlled. The credibility and reliability of the evidence were 
also assessed by the trial court rather than through partisan debate. That the trial court 
would consider all issues of the case critically was encouraged and controlled, 
amongst other things by its duty to give a reasoned decision.135 Third, the pre-trial 
investigations were also under judicial control: they were headed by an investigating 
judge and prosecutor who were responsible for gathering all relevant evidence in the 
dossier and ensuring the lawfulness of the investigation. The prosecutor assembled 
the dossier under the control of the investigating judge; together, they thus acted as 
gatekeepers of most of the information supplied to the trial court. Fourth, consensual 
truth finding was not possible: the trial court was always responsible for substantive 
truth finding. Equally, a confession did not end the proceedings; though potentially an 
important piece of evidence, it always required corroboration and had to be verified 
by the court. 
 The role of the prosecutor requires special mention in relation to the 
inquisitorial principle of judicial investigations. As leader of the investigations, his 
quasi-judicial attitude traditionally functioned as a guarantee that all reasonably 
relevant incriminating and exculpating lines of inquiry are pursued. Quasi-judicial 
decision making cannot be captured by rules, procedures or criteria. By its nature, it is 
a matter of ethical commitment, requiring decision making on the basis of the facts 
and circumstances of each case and weighing them according to individual 
conscience. As the term implies, it requires the prosecutor to stand above any of the 
interests involved in a case and decide as if he were a judge. A quasi-judicial 
commitment to substantive truth finding and a fair process is a basic attitude that 
prosecutors must have in an inquisitorial system and that should permeate all their 
decision making. It encourages them to identify exculpating lines of inquiry and 
determine which are relevant for finding the substantive truth: prosecutors need not 
pursue all such lines but are trusted to take a balanced and reliable view on what can 
reasonably be expected to be relevant. It also entrusts them with certain investigative 
powers, because they can be relied upon not to pursue the truth at all costs. In relation 
to decisions about initiating a prosecution, the quasi-judicial attitude requires 
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prosecutors to make sure that they have all relevant case information at their disposal, 
that they are aware of all interests involved, and that they weigh them impartially.136 

Hierarchical control between officials, the second principle of inquisitorial 
procedural theory, was primarily enabled by the dossier, which recorded all decision 
making that took place during the pre-trial investigations and contained any 
reasonably relevant results. The trial court could investigate on its own (as per the 
principle of judicially controlled investigations), but its role was also to check the 
lawfulness, completeness and reliability of evidence gathered in the pre-trial phase 
and recorded in the dossier, and to order additional inquiries if necessary. Hierarchical 
control was also implemented by placing police officers and other investigators under 
a duty to keep records of all their activities and findings, including details about how 
investigations were carried out. This allowed pre-trial records to be used as evidence, 
but it also enabled the trial court to verify the reliability and credibility of such 
evidence. The rule of internal transparency also contributed to hierarchical control. 
Again, the dossier functioned as the ‘spinal cord’.137 Throughout the proceedings, the 
prosecutor and investigating judge, and to a lesser extent the defence, had access to 
the dossier, allowing them to check the investigative activities of others and take 
additional steps if necessary. At trial, the court would decide mainly on the basis of 
the dossier, and its being fully accessible to the prosecution and defence ensured that 
the information on which the trial court would rely could be verified and commented 
on. Finally, most officials involved in criminal proceedings were part of a hierarchical 
structure, allowing review and correction by seniors. In particular, the police were 
subordinate to prosecutors, and the prosecution service and the police were organised 
in a hierarchical manner. The appeals process was also hierarchical, for it featured a 
retrial with more senior prosecutors, investigating judges and trial judges. 

The third theoretical condition for inquisitorial truth finding is the absence of 
autonomous evidentiary rights for the defence. In classical Dutch procedure, this 
condition was implemented in a number of ways.138 First, while the defence could 
contribute to the evidentiary process (e.g. by calling witnesses to trial), their ‘right’ to 
do so was not autonomous: they could request the prosecutor, investigating judge or 
trial court to conduct a particular inquiry or to add information to the dossier, but such 
requests were not binding. The prosecutor or judge decided whether the defence 
request was objectively and reasonably relevant for finding the truth. As the 
authorities were required to gather all reasonably relevant exculpating information on 
their own motion anyway, such defence requests are best seen as auxiliary reminders 
to the authorities, not as ways that allowed the defence to build and present their own 
case.139 While the defence were not prohibited to gather their own evidence, they had 
no facilities or rights to do so: the logic of an official investigation that lay at the core 
of Dutch criminal procedure made that superfluous and potentially conflicting with 
the official investigation. Also, the defence had no right per se to introduce their own 
evidence at trial even if they did manage to find something. The non-autonomy of the 
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defence in the evidentiary process was also apparent in the fact that during the pre-
trial phase evidence (and other information) could be kept secret from the defence. 
This meant that input and control by the defence were not regarded as necessary for 
fair truth finding; the authorities could decide that the truth could be found without. 
Thirdly, most evidentiary rights and safeguards for the defence could be restricted if 
the interests of the investigation required so, again implying that defence input was 
not crucial to finding the truth. Fourthly, the defendant was not mainly positioned as a 
party to the proceedings, but as a source of information that could be gently coerced 
into co-operation, especially in the pre-trial phase. Though the suspect had a right of 
silence (even if there was no requirement to inform him of it), that was not so much a 
right as an instruction norm to the police intended to prevent them from coercing the 
suspect into giving potentially false statements.140  

The fourth and final condition of inquisitorial procedural theory is the 
regulation of investigative powers. Because information gathered in the pre-trial 
phase could be used as evidence at trial without further examination, rules governing 
the investigation and recording of such information were needed to ensure its 
reliability. In the traditional Dutch system, the state had (intrusive) investigative 
powers to enable its official investigation, but all of them had to have a base in the 
law. They were extensively regulated as to how they should be carried out, covering 
both the reliability of truth finding as well as the proportionality of the method and the 
protection of individual rights.141 In that way, truth finding and the lawfulness of the 
investigations were often intertwined. A violation of those rules could lead to the 
exclusion of evidence or the proceedings being stopped, but only if the trial court 
found that the reliability of the evidence had been compromised. The regulation of 
investigative powers was further implemented in the Netherlands by placing the 
investigations under the control of investigating judges and quasi-judicial prosecutors, 
who were expected to ensure that all rules were complied with. 

 

6.7	   Conclusion:	  inquisitorialism	  and	  the	  prosecutor	  in	  the	  Netherlands	  
 
In conclusion, it has become clear that the role and position of the Dutch prosecutor in 
the procedural system of the first half of the 20th century was characteristic of the 
system’s inquisitorial approach to fair truth finding. In particular, the principles of 
inquisitorial procedural were implemented by the fact that the prosecutor was to an 
important extent in charge of the pre-trial investigations (jointly with the investigating 
judge). They were also implemented by the expectation that the prosecution gather all 
substantively relevant incriminating and exculpating evidence on his own motion in a 
quasi-judicial manner. The inquisitorial role of the prosecutor was intertwined with 
that of other participants. The weak position of the defence, too was a traditional 
Dutch implementation of inquisitorial legal culture, as it supposed that the prosecutor 
could be trusted to protect the interests of the suspect. The judges – the trial court and 
the investigating judge – were also important, as they were active investigators with 
authority over and independence from the prosecutor. Judges and prosecutors 
operated in concert, though the latter was entrusted with considerable control over, 
and responsibility for, truth finding. 
 

                                                
140 Stevens (2005), esp. p. 147-148. 
141 Garé (1997); Prakken (2003). 





 125 

7	   Recent	  developments	  in	  the	  Netherlands	  
 

7.1	   Introduction	  
 
As was the case for the adversarial tradition in England, the inquisitorial notions on 
which the Dutch system was traditionally based were closely connected to the role 
and position of the prosecutor. With his quasi-judicial commitment to gathering and 
presenting all reasonably relevant incriminating and exculpating evidence, the 
prosecutor was one of the main participants responsible for fair truth finding. For that 
reason, any changes to that traditional role and position are likely to affect the 
fundaments of the system, possibly pushing it away from its traditionally inquisitorial 
fundaments. Based on the historical ideal-typical analysis of classic Dutch 
inquisitorialism, a number of areas and themes can be identified in which systemic 
changes over the past four decades are likely to be particularly significant for the 
question whether and how the Dutch system has adhered to the inquisitorial tradition. 
Reductions in the role of the investigating judge have occurred, which could either 
mean that more emphasis is placed on the quasi-judicial role of the prosecutor (in line 
with inquisitorial principle) or that the investigations become more party controlled 
(which would tend to the adversarial). Similarly, there has been a shift towards a less 
active role for the trial court, which could likewise lead either to more dependence on 
the prosecutor or to a more party-controlled process. The defence have also been 
granted more rights and opportunities to contribute to the evidentiary process, 
meaning that fair truth finding may become more dependent on defence input. 
Efficiency has also had its effects on the traditional implementation of inquisitorial 
conditions for truth finding.  Reorganisations within the prosecution service could 
lead to the possibilities for prosecutors to conduct quasi-judicial truth finding being 
reduced. Also, strong pressure is now put on prosecutors to divert cases away from 
trial. 
 These developments are detailed in this chapter so that their impact on the 
nature of fair truth finding can be analysed in the next. The description presented here 
is organised in four thematic and more or less chronological sections so that the 
changes of the procedural system can be described in their cultural context. The first 
section, covering the 1960s and 1970s, is about the emancipation of defendants, 
which made fair truth finding less dependent on the prosecutor. The second section 
covers the 1980s, which gradually became dominated by a law and order agenda and 
saw various reforms aimed at making criminal procedure more effective and efficient. 
It also includes the emerging influence of the ECHR, as the ECtHR started to rule that 
certain aspects of Dutch process violated Article 6. The third period, dealing with the 
early 1990s, describes extensive reforms concerning the role and organisational 
structure of the prosecution service. The fourth and final section details a major 
reform project conducted in the early 2000s, which attempted to introduce some 
‘adversarial’ elements into the Dutch procedural system. Measures to prevent 
miscarriages of justice were another important theme of this final period. 
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7.2	   First	  period:	  Emancipation	  in	  the	  1960s	  and	  1970s	  

7.2.1	   Background	  
In the 1960s, the gradual disintegration of the previously separated and in themselves 
highly integrated blocs, or pillars, set in. A process known as depillarisation, it 
brought an end to the paternalistic dominance of the elites that sought to 
accommodate differences through compromise. A democratic movement emerged 
that called for more active participation of the population in political life; the media 
took on a more critical attitude towards the political elites and often confronted the 
elites with popular opinion; and religion was increasingly relegated to the private 
sphere.1 Various political protest movements arose in the 1960s and 1970s, 
concentrated in Amsterdam. Notable examples were demonstrations against the 
Vietnam war and the atomic bomb, and the Provo movement, which criticised the 
establishment and the consumerist welfare state through participation in local politics 
and playful public ‘happenings’ aimed at challenging and provoking the government 
authorities.2 By and large, the protest movements and the government’s response to 
them were peaceful and tolerant,3 but in some instances the authorities responded to 
riots violently. Escalating police violence against Provo riots and riots by construction 
labourers (both in 1966) led to public and political disapproval of police violence and 
the resignation of the mayor of Amsterdam and the chief of the local police forces.4 
 The social process of depillarisation had important consequences for the 
Dutch style of politics. It eroded the traditional basis of the legitimacy of state 
authority.5 The traditional pillar parties could no longer automatically rely on backing 
by the deferent masses. Without the pillars, there was no need to govern by 
compromise. And without the need for compromise, there was no more passive 
acceptance of the authority of the elites by default.6 Emancipation meant that 
individuals could break loose from the pillars.7 In the elections of 1967, the 
religiously affiliated parties lost the joint majority in parliament that they had had 
since 1913. Both as cause and consequence, the political and institutional structures of 
the pillarised society started to crumble. The changes in the political climate led to a 
shift from a consensual towards a more competitive, adversarial political style, 
although that adversarialism abated again in the 1980s.8 
 The process of individual emancipation and the weakening of traditional, 
paternalistic state authority also had consequences for the criminal process, which, in 
reflection of the wider nature of state authority, had traditionally been highly 
paternalistic and dependent on confidence in state authorities. A stronger, more 
autonomous role for defendants was propagated in the academic discourse, arguing 
that defendants should be recognised as having their own interests and the rights to 
protect those against the state, so that they would be less dependent on the 
benevolence of prosecutors and judges.9 In 1964, a review commission (Commissie 
partiële herziening strafvordering, later also called Commissie Feber and Commissie 
Duk) set out to review various aspects of the pre-trial process. It focused mainly on 
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the position of the defence during the pre-trial phase, because most evidence was 
gathered and the outcome of the trial was substantively determined at that point in the 
proceedings. The commission recommended that the defendant be given properly 
trained counsel and stronger evidentiary rights at the pre-trial stage. In part, the 
commission’s recommendations were based on the notion of autonomy and the 
ECHR,10 but they also had a more inquisitorial purpose: the commission believed that 
a better equipped defence could help the authorities with bringing exculpating 
information to light and thus improve the accuracy of the official investigation (the 
same reason why the legislature in 1926 sought to strengthen the position of the 
defence).11  
 The emancipation of the defendant went even further. In the 1970s, a due 
process movement of sorts gained current. Due process is an American term that 
refers (amongst many other things) to the need to allow citizens to protect their rights 
and interests against the government by means of legal processes. As such, it was an 
unfamiliar concept in the Dutch inquisitorial context. It was propagated by law 
professor Toon Peters, who had studied in the United States and had come to believe 
that the adversarial system provided a number of (moral) benefits over the 
inquisitorial. He was of the opinion that the main function of criminal procedure was 
to control and limit the investigative and prosecutorial activities of the state in order 
to protect citizens against illegitimate infringements of their rights and liberties (and 
not primarily, as the Dutch traditionally held, to ensure the correct application of 
substantive criminal law).12 Peters’ enthusiasm for American adversarialism 
coincided with a wider growing recognition of the significance of the fair trial 
provisions of the ECHR, which had previously been largely ignored. For instance, in 
a 1976 law review article, Egbert Myjer argued that under the Convention equality of 
arms between prosecution and defence was required not only at trial but also during 
the pre-trial investigations, a point at which, he held, Dutch procedure failed. 
Consequently, he held that the defence’s dependence on the prosecution should be 
reduced by giving them more evidentiary rights of their own.13 However, this opinion 
was not (yet) widely shared. For example, law professor Theo van Veen argued that 
the aim of the pre-trial phase in Dutch criminal process was to allow the authorities to 
find the truth, which in his view did not require equality of arms but a host of other 
guarantees to ensure the quality, completeness and reliability of the state’s truth 
finding efforts.14 
 A final aspect of the changing relationship between state and citizen was that 
the strict enforcement of criminal law was no longer publically regarded and accepted 
as the legitimate course of redress by default. As state intervention in society and 
private lives increasingly required rational justification, traditional legalism made way 
for more functional, goal-oriented approaches to law.15 This reflected the notion of 
the malleability of society that gained ground at the time, in particular the idea that 
crime could be solved and that the prosecution service had an important role to play in 
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achieving that goal. At the same time, the prosecution service (and the police under its 
authority) suffered a crisis of confidence.16 The harsh suppression of the riots of 1966 
and later were publically condemned, and they were pivotal in undermining the 
authority that the prosecution service had traditionally enjoyed as a matter of course. 
The prosecution service felt that it had to reclaim its social legitimacy and acceptance 
by implementing more rational prosecution policies that could more easily be 
accepted by the public.17 While prosecutors already had some degree of flexibility to 
discontinue prosecutions, the new policy became to prosecute cases only if a clear 
practical, social utility in enforcing the law could be demonstrated.18 This was 
particularly important for the expanding field of regulatory criminal law in the socio-
economic field, which accompanied the welfare state: such laws did not concern 
moral wrongs per se, but had a more instrumental rationality.19 Finally, selectiveness 
in prosecutions became a matter of practical necessity because the number of 
prosecutable cases grew more rapidly than the prosecution resources.20 A 
decriminalisation movement headed by law professor Louk Hulsman also propagated 
alternatives to prosecution, but on fundamental grounds rather than efficiency 
concerns: Hulsman believed that settlements and transactions were more beneficial to 
offenders and victims, and thereby also to society.21 
 

7.2.2	   Consequences	  for	  the	  procedural	  system	  
Three changes in this period pertain to the prosecutor’s role in fair truth finding either 
directly or indirectly, through his relationship with other participants. First, as a 
matter of changes affecting the prosecutor directly, the tasks and organisational 
structure of the prosecution service changed, with a stronger focus on policy and less 
on quasi-judicial decision making. Second, more indirectly, the defence obtained 
more influence on the evidentiary process, thus potentially making truth finding less 
dependent on the prosecutor. Thirdly, trial courts started to enforce rules governing 
the pre-trial investigations more strongly, in that way applying more external control 
on the prosecutor’s investigations. 
 First, in trying to reassert its popular authority after the crisis of confidence of 
the 1960s, the prosecution service adopted a functional and instrumental approach to 
decisions whether or not to prosecute, in which the adverse social effects of law 
enforcement were taken into consideration.22 The interpretation of the principle of 
expediency (laid down in the Code of Criminal Procedure (CCP)) was reversed: 
henceforth, prosecutions would be brought only if the general interest required a 
punitive response.23 As a matter of prosecution policy, this fell under the general 
concept of what the Dutch refer to as beleid. As legal sociologist Erhard Blankenburg 
has explained, the notion of beleid suggests striking a balance between too formalistic 
rule enforcement and too much tolerance resulting in a loss of control. Striking that 

                                                
16 ‘t Hart (1994). 
17 ‘t Hart (1994). 
18 Buiting & Jörg (1983); ’t Hart (1994); Cachet & Van Sluis (1997). 
19 Van de Bunt (1982). Van de Bunt (1985), p. 78-79. Interestingly enough, some of these laws were a 
remnant of the German occupation: Brants (2010), p. 39-42. 
20 Van de Bunt (1982). 
21 Hulsman & Bernat de Celis (1982); Hulsman (1991); Kelk (2009). The 1980 Report on 
Decriminalisation, of the European Committee on Crime Problems (under the aegis of the Council of 
Europe), of which Hulsman was a member, was an important contextual factor at the time. 
22 See generally ’t Hart (1994). 
23 Moons (1969); ‘t Hart (1994), p. 126 
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balance involves trying to exert social control on the basis of consensus (of all those 
affected), but, if necessary, also by strict regulation and enforcement.24 Hence Brants’ 
term ‘regulated tolerance’, which expresses neatly that the Dutch prosecution service 
is somewhat like an iron fist in a velvet glove: prosecutors have obtained the freedom 
to condone certain forms of rule-breaking or to work out tolerant compromises, but 
they also set limits to what could be tolerated.25 If those limits are crossed, they can 
opt for law enforcement if the interests of society so require (for instance if public 
nuisance caused by tolerating certain behaviour becomes too great).26 In that way, the 
democratic and anti-paternalistic climate at the time paradoxically led to prosecutors 
gaining more discretionary powers to decide on how law enforcement could best be 
used to serve the general interest.27 
 The changing task of the prosecution service also had consequences for its 
internal organisation. Making and implementing prosecution policy demanded a 
different focus and different skills for prosecutors and a different way of running the 
service. As early as 1954, plans were presented for a six year training programme in 
which new prosecutors were trained jointly with judges, and for the use of legally 
unqualified staff for delegated secretarial work – plans that were mainly intended to 
recruit more prosecution service staff by making the job of prosecutor more 
appealing. The main changes came in the 1970s, as a consequence of the growing 
focus on policy. Internal guidelines were issued by the chief prosecutors with 
instructions on how to deal with certain types of crime. Prosecutors at all levels of 
seniority started to engage in developing and executing prosecution policy, and 
managing its implementation by co-ordinating it with other criminal justice 
institutions such as the police and local governments. An increasing number of cases 
were discontinued on policy grounds. As a consequence, prosecutors had less time to 
get involved in the investigation and prosecution of actual cases and to engage in 
quasi-judicial decision making. Also, many of their traditional tasks were delegated to 
case workers.28 
 Second, defence rights with regard to the evidentiary process were 
strengthened. In the pre-trial phase, the caution was reintroduced and suspects were 
granted a right of free legal assistance during police custody (inverzekeringstelling).29 
Also, the possibilities of opening a pre-trial judicial investigation were extended. 
Previously, it had been the prerogative of the prosecutor to initiate a pre-trial judicial 
investigation by demanding that one be opened. Upon the reforms, an investigating 
judge could also get involved in the investigations either on his own motion or at the 
request of the suspect, regardless of whether the prosecutor demaned a pre-trial 
                                                
24 Blankenburg (1998); Blankenburg (2006). In a similar sense: Van Waarden (2002), p. 49. 
25 The famous Dutch approach to certain kind of drugs is a fine example of this approach: the trade in 
certain classes of drugs (‘softdrugs’), though forbidden by law, is officially condoned in order to 
prevent nuisance, but the executive sets strict conditions under which it can take place. 
26 Brants (1998); Brants (2010). 
27 Van de Bunt (1983); Van de Bunt (1985), p. 64-111. Whereas prosecutors gained freedom to 
translate general goals and aims to concrete cases, their discretion was not entirely unchecked. 
Decisions not to prosecute could of old be tested and overruled by the courts (art. 12 CCP); the 
unwritten principle of equal treatment gave courts the opportunity to test whether prosecutors applied 
prosecution policy in a consistent manner. 
28 Van de Bunt (1982); Van de Bunt (1985). 
29 Art. 29 and 41 CCP. Legal aid during the earliest phases of detention was already available, but the 
procedure to obtain it was so cumbersome that the suspect could not arrange it from prison. 
Kamerstukken II 1968-1969, 9994, nr. 4, p. 18. See Van der Meij (2010), p. 207-208 for an overview of 
the debates and developments in practice. The re-introduction of the caution was not a government 
proposal but an initiative of parliament. 
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judicial investigation. This power was available only if the suspect was detained on 
remand (voorlopige hechtenis): while one of the arguments for the extension was that 
a pre-trial judicial investigation could allow the suspect to secure exculpating 
evidence, its main purpose was to give the suspect a way of ending his pre-trial 
detention by demonstrating his probable innocence.30 There was also still resistance 
against a stronger defence role. In particular, a proposal to allow a defence lawyer to 
be present during the police interrogation of the suspect was eventually refuted; it was 
held to be both unnecessary (the police could be trusted to ensure the quality and 
fairness of the interrogation on their own) and undesirable (the suspect might be 
tempted to remain silent, which could hamper truth finding).31 
 At trial, the evidentiary position of the defence was strengthened by giving 
them the right to request the prosecutor or (in case of his refusal) the trial judge to call 
witnesses and experts to testify at trial.32 However, a legal possibility to refuse 
defence requests to call and hear witnesses and experts at trial was also added.33 This 
reform in effect codified the case law that allowed prosecutors and courts to set aside 
defence requests. In the law, the grounds for refusal were clarified. Refusing a 
defence request for hearing witnesses or experts at trial was permissible if (amongst 
other things) doing so could not reasonably harm the interests of the defence.34 The 
aim of this provision was to give the prosecutor and the trial court a way to counter 
abuse of process by the defence, for instance if they called large numbers of witnesses 
merely to derail the proceedings.35 The possibility of refusal was not considered to 
amount to a violation of the ECHR’s defence right to call witnesses. That right was 
not absolute, and the trial court would ultimately be responsible for deciding which 
witnesses to call, having regard to the overall fairness of the proceedings.36 Another 
change to the benefit of the defence was the emergence of a new generation of 
lawyers who specialised in defence work and who were inclined to take a polarised 
attitude towards the prosecution, using their forensic skills to question the fairness and 
legality of the investigations, and willing to probe into the evidence.37 These changes 
have had a lasting, systemic effect on defence participation in Dutch criminal 
procedure, even if many of the details have since been changed (changes that we shall 
explore shortly). 

                                                
30 Art. 184 para 2 CCP (as effective per 1976); Kamerstukken II 1972-1973, 9994, nr. 8, p. 15. Baauw 
(1975) noted that there would be little added control of the defence over the investigations, as most 
evidence was gathered by the police outside the framework of a pre-trial judicial investigation.  
31 Aler & Von Brucken Fock (1976); Kamerstukken II 1981-1982, nr. 1, p. 3-4. Van Veen (1980) 
argued against allowing counsel to attend the police interview because the responsibility to ensure the 
correctness, lawfulness and fairness of the police investigation was the prosecutor’s and judge’s, and 
should not be placed in the hands of partisan counsel. He therefore argued for earlier involvement of 
the investigating judge. 
32 Art. 264 para. 1 sub c and 288 para. 1 sub c CCP; Kamerstukken II 1980-1981, 16652, nr 3. The new 
arrangement of defence witnesses sought to codify the practice that had grown out of this case law 
rather than to introduce a fundamental change; Kamerstukken II 1982-1983, 16652, nr. 6, p. 2. 
33 Kamerstukken II 1982-1983, 16652, nr. 6, p. 2; Corstens (1992), p. 206. 
34 Art. 263 para. 4 CCP (old) (for the prosecutor); Art. 280 para. 4 CCP (old) (for the trial court). Art. 
280 para. 6 CCP (old) gave the trial court a similar power to refuse to hear defence witnesses who had 
appeared at trial voluntarily. With the law on the protection of threatened witnesses, a further refusal 
clause was added. 
35 Blom (2002), para. 4.3. 
36 Kamerstukken II, 1982-1983, 16 652, nr. 3, p. 6. 
37 Spronken (2001), p. 56. See also Van de Meij (2010), p. 201-213 on the various changes in the 
organisation of criminal defence work. 
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 The third and final change of this period consisted of trial courts starting to 
scrutinize the lawfulness of the investigations, a task they still have today though 
under different rules. Judges started to enforce procedural rules more strictly and 
punishing violations by the police and prosecution, thus exerting more formal control 
on their investigative efforts. In particular, the exclusion of reliable but unlawfully 
obtained evidence was introduced.38 The courts also developed unwritten principles of 
proper criminal process (beginselen van een behoorlijke strafprocesorde) in order to 
limit discretionary powers of the police and prosecution and to punish improper use of 
such powers.39 They were based on general administrative law principles (no arbitrary 
use of powers, proportionality and subsidiarity, equal treatment, legitimate 
expectations) and the ECHR (in particular, its prohibition of undue delay).40 Serious 
violations could be punished by staying the prosecution (niet-ontvankelijkheid) or 
excluding evidence.41 However, trial courts could generally assume that the 
investigations had been lawful and proper. Except if the dossier gave clear indications 
of some aberration, it fell on the defence to raise a substantiated complaint on the 
matter.42 The principles behind these rules still apply today, but as we shall see later 
in this chapter, the consequences of procedural errors are now regulated by statute. 
 

7.3	   Second	  period:	  Law,	  order,	  and	  the	  ECHR	  

7.3.1	   Background	  
The political climate of the second period was markedly different from the first in that 
it was repressive rather than liberal and emancipatory. In political and media 
discourses, the image prevailed of an escalating crime problem, emerging organised 
crime, ineffective law enforcement, and a criminal process that was to blame.43 
Criminal procedure was held to be too beneficial to (guilty) defendants and to pose 
too many obstacles for the prosecution. The minister of justice claimed that the 
procedural system was too much about due process and too little about crime 
control.44 There was also little public confidence in the police and prosecution 
service, who were seen to be doing too little to combat crime and to be too concerned 
with prosecution policy and offender welfare.45 Against the background of public 
feelings of insecurity, economic crisis, social unrest and unemployment, the themes of 

                                                
38 HR 26 June 1962, NJ 1962, 470. Nijboer (2000b), p. 6-7. 
39 Cleiren (1989). 
40 Van Veen (1991), p. 214; Corstens & Borgers (2011), p. 43-53. 
41 Van Veen (1991), p. 215; Nijboer (2000a), p. 144-162. The supreme court accepted the application 
of such unwritten principles of proper procedural conduct in HR 18 April 1978, NJ 1978, 365. The 
development was preceded by a change in the law, in 1963, to the effect that the Supreme Court could 
nullify decisions of lower courts not only because of violation of statutory law (wet) but of violation of 
law in general (recht), including unwritten legal principles: ‘t Hart (1976); Corstens & Borgers (2011) 
p. 811. 
42 Van Veen (1991), p. 216; Nijboer (2000a), p. 152. The trial court was required to give a reasoned 
response to claims by the defence that the evidence had been obtained unlawfully: HR 18 April 1978, 
NJ 1978, 365. This duty still exists, but it has since been given a statutory basis. See infra, para. 7.3.2. 
43 Corstens (1987); Sorgdrager (1994). Indeed, registered crime rates had quadrupled between 1970 and 
1983: Beleidsplan Samenleving en criminaliteit, Kamerstukken II 1984-1985, 18 995, nr. 1-2, p. 7. 
44 Speech of the minister of justice, ‘Strafprocesrecht schiet tekort bij criminaliteitsbestrijding’, 
Staatscourant 1988, 207. 
45 Sorgdrager (1994); Cachet & Van Sluis (1997); Gerding (2011), para. 12. 
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tolerance, defence rights and welfare fell out of fashion. Public confidence in law 
enforcement had to be restored once more.46 
 The 1985 criminal justice policy of the government focused on problems of 
workload and lack of resources mainly. It followed the recommendations of a 
parliamentary committee on dealing with ‘petty crime’ largely outside the criminal 
justice system. The committee, drawing in part on Hulsman’s decriminalisation 
movement of the 1970s, argued that criminal law should be an ultimum remedium and 
that other means of redress, such as involving local communities and civil society in 
the prevention of petty crime, should be preferred.47 The government, however, used 
these ideas mainly to advance its efficiency agenda.48 It set priorities on which law 
enforcement resources would be concentrated (mainly in the area of serious and 
organised crime), and it tasked the prosecution service with co-ordinating the criminal 
justice process in order to make sure that the ‘procedural machinery’, from police to 
courts and prisons, operated smoothly and that all their resources were spent on 
priorities only.49 Criminal justice was increasingly seen as an ‘enterprise’ and a 
‘production chain’ delivering law enforcement.50 Critics remarked in response that the 
government’s instrumental view on criminal law and procedure made the procedural 
law’s function of offering citizens legal protection against the exercise of state powers 
subservient to the goal of crime fighting.51 
 The influence of the ECHR ran somewhat contrary to these instrumental 
tendencies. One of the main external influences on Dutch criminal procedure, the 
Convention requirements of fair trial were predicated on an adversarial model of 
procedure and sat uncomfortably in an inquisitorial system. In particular, it conflicted 
with the idea that prosecutors and judges could be trusted to take care of the 
exculpating case and other interests of the defence, and that no defence input was 
therefore required. The main influence of the Convention on the evidentiary process 
came in the 1980s and early 1990s, as the ECtHR developed its case law on the 
defence’s right to examine witnesses.52 The use of written evidence gathered in the 
pre-trial phase (without hearing the witnesses at trial) was not in itself a problem, 
because the ECtHR judged the fairness of the proceedings as a whole: confrontation 
did not necessarily have to take place at trial.53 What was problematic, however, was 
that under Dutch procedure the defence had little influence in the pre-trial process.54 
In particular, Dutch procedure allowed for the use of written witness statements 
without any opportunity for the defence to question the maker of that statement; 
instead, the involvement of a prosecutor or investigating judge was held to be a 
sufficient guarantee. Although the ECtHR held that hearing witnesses was not an 
absolute right – the equality of opportunities between prosecution and defence was 
                                                
46 ’t Hart (1994), p. 140. 
47 Commissie Roethof (1986). 
48 Samenleving en Criminaliteit (1985), based on the interim report of the Roethof Committee 
published in 1984. 
49 Van de Bunt (1982); Van de Bunt (1986); ‘t Hart (1987); Van der Meij (2010), p. 270-271. 
50 Steenhuis (1984a); Steenhuis (1984b). 
51 See e.g. Kelk (1990). 
52 Cf. Corstens (1991), p. 9-13. 
53 The notion of testing the fairness of the proceedings as a whole was expressed in relation to the 
admissibility of evidence e.g. in ECtHR 12 July 1988, Schenk v. Switzerland. In ECtHR 24 November 
1993, Imbrioscia v. Switzerland, the Court expressly stated that compliance with Convention defence 
rights in the pre-trial phase (i.c. the right to legal assistance) was relevant for determining the fairness 
of the proceedings as a whole. This gave countries a wide margin of appreciation as to the 
implementation of Art. 6 ECHR: Van Kempen (2011), p. 11. 
54 Corstens (1991), p. 10; Stolwijk (1991). 
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crucial – it did rule that if the witness’s evidence was decisive, the defence had to be 
granted an opportunity to hear that witness at some point in the proceedings if they so 
requested.55 In the case of Kostovski against the Netherlands, the Court held that the 
Dutch rules on using anonymous hearsay were flawed, as they neither granted 
sufficient defence opportunity to pose questions to the witness, nor appropriate 
control by the investigating judge who, if involved, was usually unaware of the 
identity of the witness.56 As to expert evidence, the ECtHR held in the case of 
Bönisch against Austria that the use of court-appointed experts was permissible, but 
that the principle of equality of arms could require that defendants had to be given the 
means and facilities to obtain their own expert evidence.57 
 The demands and guidelines laid down by the Strasbourg Court had a mixed 
reception in Dutch academic literature. In 1986, a commission held that anonymous 
witness testimony could not be missed in the fight against crime, and that its use was 
permissible as long as an investigating judge was involved to ensure that the interests 
of the defence were sufficiently respected and that the reliability of the witness was 
assessed objectively.58 One member of the commission, law professor Bert Swart, 
foresaw that there would be problems with the defence’s confrontation right as 
provided by Art. 6 ECHR. He later held that the Kostovski ruling largely precluded 
the use of anonymous hearsay statements,59 but others noted that the Court’s choice of 
words left room for the Dutch practice to be continued (albeit with somewhat more 
opportunity for defence input).60 The Bönisch ruling on equality and defence experts 
was received more favourably, and it was generally held in Dutch academic literature 
that the defence position had to be improved.61  
 The third and final main event of the second period, and one that warrants a 
somewhat more extensive discussion, was an official review, conducted by the Moons 
Commission, which made a wide range of recommendations on how to make the 
procedural system more effective and efficient while also complying with the 
emerging requirements of the ECHR. Some of its recommendations relate to the role 
and position of the prosecutor, especially through his relationship with the 
investigating judge and the defence. One of its main suggestions in this regard was to 
give the defence a stronger role in the pre-trial investigations. The core concept of the 
review was that of ‘contradictory proceedings’, featuring ‘a verifying role for the trial 
court, a public prosecution service that is in tight control over the investigation and 
prosecution, and the defence who contest the prosecution case.’62 The code of 1926 
already applied that concept to the trial phase, but Moons proposed to extend it to the 
pre-trial phase, recognising the decisive nature of the pre-trial investigation for fact 
                                                
55 ECtHR 8 June 1978 (Engel and others v. the Netherlands), para. 33; ECtHR 6 May 1985 (Bönisch v. 
Austria); ECtHR 24 November 1986 (Unterpertinger v. Austria). 
56 ECtHR 20 November 1989 (Kostovski v. the Netherlands); ECtHR 23 April 1997 (Van Mechelen 
and others v. the Netherlands). The possibility of judicial control without the judge being aware of the 
identity of the witness was developed in Dutch case law: HR 25 September 1984, NJ 1985, 426. Cf. 
Van der Meij (2010), p. 353. 
57 ECtHR 6 May 1985 (Bönisch v. Austria). 
58 Commissie Remmelink (1986). For a discussion of the critical reception of the recommendations of 
the Remmelink Commission in the literature, see Van der Meij (2010), p. 350-352. 
59 Swart (1986a); Swart (1986b), and the case notes on Unterpertinger by E.A. Alkema, NJ 1988, 745 
and A.H.J. Swart, Ars Aequi 1987, p. 95-99. See also Beijer (1997), p. 129-140. 
60 E.g. Von Brucken Fock (1990). 
61 See the case note by Van Dijk on ECtHR 6 May 1985, NJ 1986, 385; see also the conclusion of the 
Advocate General in the case of the Supreme Court of 6 March 1990, NJ 1990, 467, para. 38; Van 
Kampen (1998), p. 124-125. 
62 Verrest (2011), p. 218. Cf. Kamerstukken II, 1994-1995, 23251, nr. 8, p. 2; Knigge (1994). 
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finding.63 The reasons for this suggestion included the decline of the investigating 
judge’s leadership over the pre-trial investigations, which effectively strengthened the 
prosecutor’s role. Over the years, prosecutors had been permitted to circumvent the 
involvement of an investigating judge in their investigations. Under Supreme Court 
case law, it often sufficed for investigating judges to issue warrants; it was not 
required, contrary to what the law suggested, that they were actually involved in 
conducting the investigations.64 Prosecutors also made more use of the legal 
possibility to conduct inquiries without judicial authority because of a ‘pressing need’ 
(authorisation was then asked for ex post).65 Finally, the Supreme Court had allowed 
the prosecution and police to continue their investigations independently even if a 
pre-trial judicial investigation had been opened (the so-called parallel 
investigations).66  

Together, these developments contributed to a gradual erosion of the pre-trial 
judicial investigations, such that most evidence would in practice be gathered and 
recorded in the dossier by the police and prosecution service on their own, without 
judicial supervision. In literature, it was widely suggested that the pre-trial judicial 
investigations be abolished altogether in favour of a stronger role for the prosecutor 
and the defence in the pre-trial phase.67 The Moons Commission ignored those 
suggestions and held that the pre-trial judicial investigations were an important 
guarantee for the impartiality of the investigations, and that that role could not easily 
be replaced by prosecutors, who were increasingly becoming executive, policy-
oriented officials (and thereby somewhat more partisan, at least administrative, rather 
than judicial).68 Because of the growing importance of the pre-trial phase in the 
evidentiary process, the Commission did propose two improvements to the benefit of 
the defence. First, the defence were to be given the right to ask an investigating judge 
at any point in the pre-trial phase to conduct certain inquiries (the mini-instructie), so 
that they could seek to ensure exculpating information independently from the 
prosecutor. This was not, however, proposed to be an autonomous right: the relevance 
of the request would be determined by the investigating judge in conference with the 
prosecutor.69 Second, the Commission proposed an absolute right to a second opinion 
on DNA evidence, paid for by the state.70 

A number of further recommendations sought to improve the efficiency and 
effectiveness of the procedural system. As to the consequences of procedural norm 
violations by the prosecution, the Moons Commission proposed a more flexible 

                                                
63 Garé (1994), p. 155. 
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approach so that norm violations by the authorities would not necessarily void the 
proceedings. The lawfulness of the investigation through detailed regulation 
continued to be important, but a more pragmatic approach was to be achieved by 
giving courts the power to decide what the consequence of a violation should be on a 
case to case basis.71 This proposal was a two-edged sword: it would give trial courts 
more authority to check and enforce the lawfulness and integrity of the prosecutor’s 
investigation, but it would also give the courts more leeway in condoning breaches of 
procedure as long as truth finding and fundamental fairness had not been affected. 
Further proposals of the Moons Commission were meant to make proceedings faster 
and less resource-demanding. A notable proposal was to introduce abbreviated 
proceedings for cases in which the suspect had confessed. Although tending to an 
adversarial system of guilty pleas, the Commission did recommend that the onus 
remain on the trial court to check whether the confession was factually correct.72  

 

7.3.2	   Consequences	  for	  the	  procedural	  system	  
The second period of procedural development saw a number of changes that pertained 
to the prosecutor’s role in fair truth finding. One was the extension of the transaction, 
which kept the idea of consensual truth finding at bay. Second, making the trial 
court’s response to norm violations more flexible watered down the regulation of the 
lawfulness of the prosecutor’s investigation. Third, at the same time, the evidentiary 
rights of the defendant were strengthened so that he could act as a counterweight to 
the prosecutor, potentially making fair truth finding less dependent on the prosecutor 
than traditionally was the case. 
 In 1983, the use of the transaction was extended. Previously reserved for 
minor offences (overtredingen), transactions could now be applied to all crimes 
carrying a maximum prison sentence of six years or less.73 Under the government’s 
crime policy (Samenleving en Criminaliteit), the prosecution service was expected to 
increase the frequency of official responses to petty crime, in particular by using their 
new transaction power, instead of taking no further action (beleidssepot).74 This 
policy harkened back to proposals for alternatives to criminal law enforcement (as 
propagated by Hulsman a decade earlier), but it was in fact part of a punitive agenda: 
the transaction was seen as an efficient and cheap way of showing an official and 
(seemingly) punitive response to crime. The transaction remained a matter of private 
contract, not consensual truth finding, and it involved neither a finding of guilt nor the 
imposition of a formal punishment. Failure to comply with the terms of a transaction 
would lead to the suspect being brought to court. It was remarked in the literature that 
many defendants would not truly be in a position to negotiate a transaction and reach 
an agreement consensually,75 but the prosecutor’s quasi-judicial attitude was seen by 
others as a sufficient and adequate guarantee for the voluntariness of the transaction, 
the accuracy of the facts, and the protection of the interests of the suspect.76 
                                                
71 Corstens (ed.) (1993b). These proposals were triggered by some of the ‘obstacles’ that criminal 
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 As a second reform of the 1980s and 1990s, the role of the trial court in 
responding to norm violations that occurred in the pre-trial phase was weakened in 
response to public and political outcries about prosecutions failing due to what were 
seen as legal technicalities. The proposals of the Moons Commission for a more 
flexible approach were adopted, and the Supreme Court handed down new, more 
pragmatic case law on the matter. One of the important developments in case law was 
the introduction of the so-called ‘schutznorm principle’, which dictated that evidence 
should only be excluded if the defendant’s legitimate interests had been harmed. 
Breaches of procedural rules that affected someone other than the defendant (e.g., an 
unlawful search in a house not belonging to the defendant), or that did not harm the 
defence’s interests (as perceived by the court), could be ignored.77 The Supreme 
Court also limited the conditions under which a prosecution should be stayed in 
response to unlawful police and prosecution conduct, generally requiring intentional 
or grossly negligent breaches of very fundamental procedural principles.78 The 
legislature followed suit in 1995 by introducing a statutory provision that gave trial 
courts more freedom to decide how to punish norm violations by the prosecution, in 
particular regarding the exclusion of unlawfully obtained evidence.79 If repair was 
impossible, the judge could choose between compensating for the errors by imposing 
a less severe punishment, excluding illegally obtained evidence, and denying the right 
to bring a prosecution. The Supreme Court subsequently held that a response that 
interfered with the evidentiary process was not preferred, and that if possible courts 
should opt for a declaratory statement or less severe punishment only.80 Thus, while 
the trial court was not completely precluded from responding to unlawful or irregular 
conduct of the police and prosecution, the consequences of such conduct on truth 
finding had to remain limited: the courts could and should use unlawfully obtained 
evidence as long as they thought it was reliable.81 
 The Supreme Court’s case law of the 1990s also permitted the trial court to 
assume that the dossier prepared by the prosecutor and investigating judge was 
complete, in a similar way that earlier case law had introduced a presumption that the 
investigations were lawful. In a 1996 case, the Supreme Court held that ‘[in] relation 
to information that could be relevant for the evidence, it must be assumed that […] 
the prosecutor adds information about the results of the investigation to the dossier.’82 
This presumption, which still applies today, extends to the investigating judge, if one 
is involved. Although the trial court retains its own responsibility to ensure the 
completeness of the investigation and the dossier – and a corresponding duty to make 
further relevant inquiries if necessary – it is logical from a systemic point of view to 
permit it to rely largely on the dossier. After all, the point of having quasi-judicial 
prosecutors and investigating judges is to have them gather all relevant incriminating 
and exculpating evidence and record it in the dossier, and it would not make sense to 
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require the trial court to conduct the investigations afresh.83 The obvious significance 
of an assumption of completeness (of sorts) is that it is acknowledges that fair truth 
finding is heavily dependent on the prosecutor and investigating judge assembling the 
dossier, and that this heavy dependence is not in any way considered to be 
problematic. Moreover, the assumption has practical consequences, as it logically 
falls on the defence to come with well-argued complaints about gaps in the 
prosecution case in order to trigger further inquiries by the trial court. 
 At the same time, the defence role in the pre-trial phase was strengthened 
precisely because truth finding would otherwise be too dependent on the prosecution. 
In particular, they were given the right to request an investigating judge to conduct 
particular (exculpating) inquiries, the mini-instructie.84 The point was to make the 
pre-trial investigations more contradictory, as the Moons Commission had 
recommended. The change was controversial at first. Amongst other things, the 
government at the time held that a right to request investigations was unnecessary 
because the defence could usually rely on the informal co-operation of the 
prosecution. But in 1994, after a general election won by a social-liberal coalition, the 
new minister of justice accepted the recommendation of the Moons Commission.85 
The mini-instructie was not, however, an autonomous defence right. It was 
conditional on the permission of the investigating judge, who would make his own 
assessment of the relevance of the request. Also, the interests of the official 
investigation would prevail in case of conflict, and the prosecutor was always heard. 
As we shall see later, the pre-trial phase has since been revised entirely, and different 
rules about defence input now apply. 
 The ECtHR’s case law on defence rights was adopted reluctantly and 
piecemeal in the 1990s. For anonymous witness testimony, a new law was introduced. 
It essentially permitted the old practice of taking anonymous statements in the pre-
trial phase and using them as written evidence at trial.86 Stricter conditions and 
safeguards were added, but these depended more on the investigating judge than the 
defence. The new law, which is still in force today, made it mandatory that 
anonymous witnesses be heard by an investigating judge (rather than the police), who 
is responsible for deciding on the need for anonymity: under the ECHR equality 
requirement, the prosecutor cannot not be given the power to decide about the 
exercise of the defence’s confrontation right. The investigating judge is also 
responsible for conducting the interview (in chambers) and for giving a report on the 
credibility and reliability of the witness and his testimony.87 The prosecution and 
defence can normally attend the interview and ask questions (in which case the 
identity of the witness would be concealed). The investigating judge can exclude the 
defence from attending the interview, in which case equality demands that the 
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prosecutor be excluded as well; questions can then be posed in writing.88 The law 
does not forbid the use of anonymous testimony obtained by other means (e.g. in a 
police hearing), but the defence can always block such testimony by invoking their 
confrontation right, thereby forcing the prosecution either to drop the witness or to 
follow the new procedure.89 In any event, it is forbidden to use anonymous testimony 
as sole or decisive evidence of guilt, and the trial court always has to use such 
evidence with care, as a compensation for the handicaps under which the defence had 
to work.90  
 The general practice of refusing to hear defence witnesses at trial if the 
prosecutor and trial court held that to be unnecessary or undesirable did not change, 
despite the ECtHR’s emphasis on the defendant’s confrontation right. In that way, the 
influence of the defence on the evidentiary process has been kept to a minimum. With 
few exceptions, neither the trial court nor the prosecutor are required to call and hear 
witnesses at the request of the defence. Under a 1998 reform of the CCP, defence 
requests to hear witnesses at trial have to be addressed to the prosecutor, or, in a later 
stage of the proceedings, to the trial court. The requests can be refused i.a. on the 
ground that, in the opinion of the prosecutor or court, the defence have no interest in 
hearing the witness.91 Thus, the authorities, rather than the defendant, determine what 
the evidentiary interests of the defence require. More recently, it has been suggested 
in literature that the ECHR requires a generous interpretation of what those defence 
interests require and permit only marginal control by the prosecutor or court. Under 
that interpretation, defence requests should in principle be granted unless there are 
clear and obvious reasons to find the request irrelevant – an approach that is not (yet?) 
generally followed by the courts.92 Other, more narrow interpretations have it that the 
defence’s right is not absolute and that the test will be one of objective and reasonable 
relevance for the court’s truth finding rather than the subjective interests of the 
defence.93 In either case, the defence are expected to take the initiative of requesting 
that witnesses be called, and to give adequate reasons in support of their request.94  
 The use of (non-anonymous) hearsay statements has also continued to be 
condoned under Dutch law. The Supreme Court has held that the ECHR confrontation 
right was satisfied if the defence had had an opportunity to pose questions to the 
absent witness in some way (e.g., in writing) at some point in the proceedings (e.g., 
via the police or an investigating judge).95 Moreover, it held that no opportunity of 
confrontation was required if the hearsay evidence was sufficiently corroborated by 
other evidence. The Supreme Court has also held that the confrontation requirement 
was satisfied if the witness appeared at trial, even if the witness then refused to 
answer any questions by the defence – a position that it has since had to abandon 
because of ECtHR case law.96 Again, courts are required to use hearsay evidence with 
care, as a compensation for its disadvantages for the defence.97 
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 Finally, the evidentiary position of the defence was strengthened vis-à-vis the 
prosecutor in the area of expert evidence, as a consequence of the ECHR. First, 
following the recommendation of the Moons Commission, an automatic right of a 
paid-for second opinion on DNA expertise was introduced and has been in force 
since.98 The defence can thus always have a second test conducted on incriminating 
DNA evidence. With regard to other expert evidence, the Supreme Court held that the 
principle of equality of arms meant that the defendant had a right to conduct expert 
tests of his own, that testable material had to be retained for that purpose, and that the 
defendant had to be given access to it.99 This gave the defence more opportunity to 
check the prosecutor’s investigation, but the burden was on them to make a request 
for further expert testing timely (e.g. at a moment when testing was still possible) and 
to explain why testing was relevant.100 Also, neither the Supreme Court nor the 
legislature introduced a general right to have the expenses for such tests covered by 
the state.101 The rules for defence expert investigations have been changed more 
recently, as we shall see shortly. 
 

7.4	   Third	  period:	  A	  new	  position	  for	  the	  prosecution	  service	  

7.4.1	   Background	  
The contextual developments in the third period, which covers the 1990s, focus on the 
prosecution service and its relationship to the police. In the early 90s, a major scandal 
broke when it emerged that a number of police forces had developed intrusive and 
sensitive investigative techniques to pursue organised crime that had no basis in law 
and were not always sufficiently supervised by prosecutors or investigating judges. 
For some time, there had been occurring a shift towards the so-called ‘pro-active’ 
investigative phase, which consisted of the police gathering general information about 
criminal organisations that might be preparing to commit crimes, without specific 
suspicions against individuals.102 The pro-active phase was uncharted legal territory, 
but it was condoned by the government, prosecution service and judiciary as it was an 
ostensibly important tool in the fight against organised crime.103 However, things had 
got out of hand in certain police teams, and those ultimately in charge – the chief 
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prosecutor, the head of the police force, and the mayor of Amsterdam – refused to 
take responsibility. The police teams were subsequently dismantled, and a 
parliamentary inquiry was held into the regulation of the police investigations (the 
Commissie Van Traa). 
 The report of the inquiry into what came to be known as the IRT affair found a 
number of problems concerning the investigation and prosecution of organised 
crime.104 The lack of a clear organisational structure within the prosecution service 
meant that in many cases it was unclear which prosecutor was responsible for a 
particular investigation. Furthermore, some prosecutors had difficulties exercising 
their authority over the police. The police often did not accept prosecutorial directions 
and sometimes withheld information about investigations from the responsible 
prosecutors; they considered themselves capable of conducting proper investigations 
without the involvement of prosecutors.105 Prosecutors also differed widely in their 
attitude towards the police: some wanted to be very involved, like detectives heading 
the day to day business of an investigation, while others preferred a more distant and 
passive role.106 Even for those investigative powers where the law provided for 
control by an investigating judge, judges would often automatically grant permission 
without seeking to obtain information about the investigation.107 Finally, trial courts 
had been reluctant to check the conduct of the police and prosecution critically, often 
confident to assume the fairness and lawfulness of the investigations.108 These 
findings were obviously problematic as they showed that the lawfulness of the 
investigations – one of the conditions for fair inquisitorial truth finding – was not 
always ensured. The report recommended an end to police autonomy by increasing 
the involvement and supervision of prosecutors and investigating judges.109 
 The second major event of the third period was a review of the organisation 
and working practices of the prosecution service. The review, carried out by the 
Donner Commission, was unrelated to the IRT affair. Instead, it was about efficiency. 
It was triggered by the high failure rates of prosecutions, which was caused by 
inadequate case preparation. Another reason for the review were findings of wasted 
resources caused by a lack of co-ordination between criminal justice agencies: the 
priorities and decision making of the various chains of the law enforcement 
machinery were not properly adjusted to one another. The review found that these 
were not merely problems of insufficient resources and prosecution capacity. It also 
held that there were shortcomings in the organisational structure and prevailing 
occupational cultures of the prosecution service. Decision making was found to be 
based too much on individual conscience, consideration and responsibility. That was 
part of the traditional notion of quasi-judicial prosecution, but it was now seen as an 
obstacle to the prosecution service operating as one integrated and coherent policy-
oriented and policy-implementing entity. ‘The Openbaar Ministerie does not exist’, 
the commission wrote; ‘there are 24 regional services, which consist of many units, 
which, in turn, are made up of individual prosecutors.’110 The Commission also found 
that the prosecutor’s authority over the police was sometimes weak, and that case 
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workers, to whom many prosecutorial tasks were delegated, were insufficiently 
supervised. 
 In its 1994 report, the Donner Commission recommended a more unified, 
hierarchical structure for the prosecution service, which would offer less room for 
individual decision making and more for internal guidance and direction. Clear lines 
of authority would be created by setting up a board of directors with a president. The 
board would act as a contact for the minister of justice and would set binding 
prosecution guidelines for the entire service. Moreover, prosecutors were to be 
selected and trained on administrative and managerial qualities and leadership. 
Another commission, reporting in 1995, addressed the problematic lack of 
prosecution resources and inadequate prison capacity. One of its recommendations 
was to strengthen the role of the prosecution service in keeping cases out of court: 
prosecutors should be able to enforce transaction conditions without having to go to 
court, and they should be able to impose community service orders as a transaction 
condition.111 Furthermore, the prosecution should co-ordinate the ‘production chain’ 
of criminal justice by ensuring that the capacities and policy priorities at all stages – 
police, prosecution, courts and prisons – were all adjusted to each other so that, for 
instance, the police would not investigate cases that could not be prosecuted or 
punished because of lack of capacity in the later stages of the production chain.112 
 

7.4.2	   Consequences	  for	  the	  procedural	  system	  
The third period saw two major legal changes, which both affected the prosecution 
service directly and which have both had a long-lasting effect. One concerned the 
organisational structure and, in particular, the possibilities of quasi-judicial decision 
making. The other consisted of an extensive reform of the investigative phase that 
sought to enhance prosecutorial involvement in the police investigations as a 
guarantee of lawfulness and fairness. Whereas the latter reform relied on the 
prosecutor’s traditional, inquisitorial role, the former made the exercise of that role 
more difficult. 
 In 1999, a more hierarchical, centralised and politically controlled structure of 
the prosecution service was created. According to the government, these reforms 
would allow the prosecution service to focus on its essential tasks: to contribute to 
truth finding and to ensure the lawfulness of the investigations.113 But the reforms 
also restricted the possibilities for traditional, quasi-judicial decision making by 
individual prosecutors. As the Donner Commission had recommended, the entire 
prosecution service came under the authority of a board of procurators-general. The 
new law, still in force today unambiguously states that the prosecution service is 
subordinate to the minister of justice, who can issue orders on general policy as well 
as individual case decision making, extending to the requisitoir of the prosecutor (his 
request to the court to convict or acquit and to impose a particular punishment).114 In 
this pyramid structure, all staff of the prosecution service are obliged to follow the 
board’s instructions, both general and case-specific, and they are under a duty to 
supply relevant information to their superiors on their own motion.115 Critics 
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remarked that these reforms could push the prosecution service into a crime fighting 
role, derogating from its more traditional quasi-judicial attitude.116 That risk pertains 
mainly to decisions whether or not to prosecute – which were the subject of most 
policy guidelines and central direction – but indirectly it can also affect the 
evidentiary process: if prosecutors are to engage in standardised, policy-guided 
decision making, they could become less involved in the sort of closely involved, 
case-to-case decision making required for ensuring that all reasonably relevant 
incriminating and exculpating evidence was found.117 
 These deviations from quasi-judicial prosecutorial decision making were 
further strengthened by the increased delegation of tasks to case workers (who are not 
trained in the same way as prosecutors). In bulk cases, case workers are now allowed 
to liaise with the police, to check the investigations, to select relevant evidence for the 
dossier, and to decide whether or not a prosecution should be brought, and if so, on 
what charge.118 Also, institutional procedures have been introduced that leave less 
room for individual decision making and that involved a computerised case 
processing and tracking system.119 
 The second major reform of this period was the introduction of a law on the 
so-called ‘special investigative powers’ (bijzondere opsporingsbevoegdheden), which 
aimed to bring an end to police autonomy in the pro-active investigative phase. 
Whereas the parliamentary commission had suggested tighter control by the 
investigating judge,120 the legislature eventually opted for closer prosecutorial 
involvement as a guarantee for the protection of individual rights and liberties as well 
as the quality of the truth finding efforts, thus relying on the prosecutor’s quasi-
judicial attitude.121 The pro-active investigative phase is now codified and a number 
of new investigative police powers have been created, all placed under the leadership 
of the prosecutor – although it was clear that in practice there would be active 
prosecutorial leadership in large, complex cases only.122 A duty was placed on the 
police to keep all records of the investigation so as to allow subsequent control and 
verification by the prosecutor and the trial court.123 The position of the defence was 
not strengthened: most of activity in the pro-active phase could be kept temporarily 
secret from the defence, and there was no mechanism to involve them in any of the 
evidentiary decision making.124 The defence consequently depend mainly on the 
prosecutor for the fairness and completeness of the investigations. 
 

7.5	   Fourth	  period:	  Adversarial	  elements	  and	  the	  ECHR	  in	  the	  2000s	  

7.5.1	   Background	  
One of the main themes of the fourth and final stage in our overview of the 
development of Dutch criminal procedure was a comprehensive review project, called 
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Strafvordering 2001, which made fundamental and far-reaching recommendations for 
a new, or at least thoroughly revised code, of criminal procedure. The four-year 
review was conducted by a group of legal scholars at the request of the minister of 
justice, responding to observations in literature that the original assumptions and 
structure of the code of 1926 had been partly eroded and no longer corresponded to 
legal practice.125 This was especially so because the emphasis in fact finding had 
shifted to the pre-trial phase, because defence rights had been eroded, and because the 
role of the investigating judge had become weaker than the Code of 1926 envisaged. 
Eventually, no new code was drafted, but the legislature did rely heavily on some of 
the recommendations of the review.126 
 The review assumed that the overarching goal of criminal procedure was to 
ensure a factually correct application of substantive criminal law – conviction of the 
guilty, non-prosecution or acquittal of the innocent – by means of a procedure that 
was ‘adequate’ not only for the suspect but also for victims and witnesses.127 The 
review held that in principle the inquisitorial process was sound for that purpose and 
that it should generally be retained. However, the review also suggested that the 
proceedings should be made more contradictory, and that this should involve the 
introduction of adversarial, or at least non-inquisitorial, procedural features.128 The 
proceedings were to be structured as a dialogue, meaning that the actors – the 
prosecution and defence, rather than the courts – would determine the agenda. It 
would be for them to decide what they wish to have discussed, investigated and 
evaluated by the judge.129 Contradictory proceedings also meant that the defendant 
should have the opportunity to dispute any element of the prosecution case with 
which he disagreed by testing the relevant evidence or hearing the relevant witnesses. 
To this end, it was recommended that procedural rules be made more flexible, 
allowing the participants to shape the process according to their own wishes.130 The 
combination of contradictory proceedings (allowing the defence more opportunity to 
contest the evidence against them) and dialogue-style proceedings (the court engaging 
in a dialogue with the ‘parties’, who set the terms of the trial debates) was said to 
introduce an adversarial element into the Dutch system, tending to party control and a 
more passive role for the courts.131 
 The contradictory style of proceedings imported a notion of party autonomy 
and party responsibility for fair truth finding that differed from the traditional 
inquisitorial idea of ex officio judicial investigations. In particular, the review 
proposals included the idea of defence autonomy, partisan control over the trial 
agenda to the detriment of the active trial court, a responsibility for the defence to 
raise exculpating issues, and a replacement of appeal as a full retrial on the facts with 
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a party-controlled procedure of complaints against the decision of the court of first 
instance (voortbouwend appel).132 However, somewhat contradictorily, the review 
also held on to an overall inquisitorial allocation of roles and responsibilities. Under 
the proposals, the police retained a crucial role in fair truth finding, and they 
continued to be expected to investigate incriminating as well as exculpating evidence, 
all under the authority of the prosecutor.133 The prosecutor continued to be expected 
to be actively involved in the police investigations, using his quasi-judicial attitude to 
ensure the lawfulness, completeness and impartiality of the investigations. But 
although the review held on to the notion of quasi-judicial prosecutors, it also stressed 
that prosecutors should act and decide not as individuals, but as members of the 
hierarchical, policy-co-ordinated organisation that the prosecution service had become 
in the 1980s and 1990s.134 Abolition of the pre-trial judicial investigations was 
recommended, with control shifting to the prosecutor and the defence; the role of the 
investigating judge would be reduced to issuing warrants, solving disputes between 
prosecution and defence, and conducting specific investigations at the request of the 
parties or on behalf of the trial court (e.g. taking witness statements).135  

The review’s recommendations on the role of the trial court were somewhat 
ambiguous: on the one hand, they held on to the idea of active judicial investigations 
into the substantive truth, which implied that the court retained its own responsibility 
for investigating the facts sua sponte. On the other hand, the review’s choice for a 
contradictory, dialogue-style process implied that the court should be rather more 
passive and respond to what the parties put forward. Under the proposals, the trial 
court’s reasoned verdict should generally cover only the issues that were raised by the 
prosecution and defence.136 
 The review finally recommended that procedural guarantees could be 
weakened for less serious cases involving less severe punishment. Consequently, it 
proposed the introduction of a prosecutorial punishment (the strafbeschikking).137 
This instrument allowed the prosecutor to decide on the guilt of the accused and 
impose a readily executable sanction, comparable to punishment by a trial court but 
without any judicial involvement. The review authors were of the opinion that the 
transaction was unsuitable in an inquisitorial system because de facto it implied 
consensual truth finding, with parties making deals to avoid prosecution and no 
finding of the substantive truth. Therefore, it was an instrument unfit for a quasi-
judicial prosecutor who was expected to be committed to finding the substantive truth. 
The review therefore suggested a punitive sanction that could be unilaterally imposed 
by the prosecutor, relying on his quasi-judicial attitude to ensure that all relevant 
interests were considered and that efforts to find the substantive truth had been 
made.138  
 Although the proposals of Strafvordering 2001 were welcomed as timely and 
comprehensive, one of the main points of criticism against the project was its mixing 
of inquisitorial and adversarial elements in order to achieve a contradictory style of 
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Kooijmans (2011); Sikkema & Kristen (2012). 
138 Knigge (1994); Sikkema & Kristen (2012). 
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proceedings.139 With regard in particular to the proposal to make the trial court 
respond only to issues raised explicitly by the prosecution and defence – i.e. a 
potential move towards party autonomy and party control – critics remarked that 
inquisitorial and adversarial systems are based on different notions of how the truth 
should be found. Therefore, the argument continues, they each have their own, 
distinct coherence that can easily be disturbed by transplanting features across 
different procedural traditions. 140 On this view, a contradictory role for the defence 
can fit perfectly well with an inquisitorial system, but it should not be seen as a 
replacement of the state’s responsibility to actively try to find the truth and ensure 
fairness. Criticism was also levied at the instrumental approach of the review, which 
was held to focus too much on truth finding and too little on fairness in the sense of 
protecting the defendant against the government by means of procedural rules and 
safeguards.141 A final main objection was that the proposal of prosecutorial sanctions 
violated the traditional separation of prosecutorial and judicial tasks.142 
 The second important event in the fourth period were a number of wrongful 
convictions that drew public attention.143 One such case in particular, concerning the 
sexual assault and murder of a girl in 2000 in Schiedam, made it clear that the Dutch 
system could be prone to tunnel vision and bias confirmation among the police, 
prosecutors and judges. A 2005 inquiry into this wrongful conviction found that a 
false confession of a known paedophile had led to the investigation and trial 
becoming focused on proving his guilt without critically reassessing the evidence and 
exploring potentially relevant exculpating lines of inquiry. Moreover, no DNA 
evidence linked the suspect to the crime, whereas the fact that DNA material of a 
third, unknown person (who was later convicted of the crime after he spontaneously 
confessed to it) had been found on the victim was not disclosed to the trial court or the 
defence.144 Also, the relationship between the prosecution and the defence had been 
problematic: the defence lawyer had taken a confrontational, almost adversarial 
approach in trying to disprove the prosecution case, which had triggered frustration on 
the part of the prosecutor resulting in his not wanting to assist the defence and 
withholding potentially exculpating information.145 

This case, together with other wrongful convictions, made it clear that whereas 
truth finding in the Dutch system ultimately depended on the efforts of prosecutors 
and judges to find all reasonably relevant incriminating and exculpating material, the 
system could not always prevent bias and sometimes even encouraged it. As Brants 
has argued, three interrelated potential weaknesses and problems emerged.146 First, 
the system required that the police, prosecutor and judge were reasonably convinced 
of the guilt of the accused (redelijk vermoeden van schuld, a high threshold) before a 
prosecution could be started or various investigative powers could be used. This 
implied a somewhat contradictory expectation that they should be convinced of guilt 
while at the same time also keeping an open mind for clues of innocence. Second, the 
                                                
139 Brants et al. (2003a); Brants et al. (2003b); Brants, Mevis & Prakken (2001); Franken (2004); 
Gutwirth &De Hert (2001). 
140 Gutwirth & De Hert (2001); Brants et al. (2003b), p. 22. 
141 Brants et al. (2003b), p. 2-6. 
142 Brants et al. (2003b), p. 20); Sikkema & Kristen (2012), p. 184-185. For an argument that the 
strafbeschikking violates Art. 113 of the Dutch constitution, which reserves the right to impose punitive 
sanctions for the judiciary, see Besselink (2003), p. 51-52. 
143 See Brants (2013a) for a discussion of the cases that emerged from the late 1990s onwards. 
144 Posthumus (2005), p. 144; p. 167-170. 
145 Posthumus (2005), p. 141; De Roos (2005), p. 1783-1784. 
146 Brants (2013a). 
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requirement that the trial court be convinced of the guilt of the accused was meant to 
be a high threshold, but instead of deciding on conviction intime on the basis of legal 
and reliable proof, they sometimes reached a conviction of guilt first and looked for 
the corresponding evidence later. Third, because the system operated on the 
assumption that all state officials employ a high standard of integrity in searching for 
the truth, it was contradictory to expect everyone to review critically what others had 
done. Instead, participants were inclined to assume that other officials had done their 
job properly, with the effect that the police inquiry, and any errors, biases, or 
unfairness in it, became decisive. Although the defence could participate in the 
evidentiary process, their lack of autonomy and their dependence on the prosecuting 
authorities meant that they were not in a position to correct tunnel vision and bias on 
the part of the authorities. 

The third and final development of this period was the ECtHR’s case law on 
the presence of a defence lawyer during the police interrogation of the suspect. This 
had traditionally not been allowed as a rule because, firstly, it was held to be 
unnecessary since the police and prosecution could ensure the quality and fairness of 
the interrogations; and, secondly, because the silence of the accused would be 
detrimental to truth finding. The ECtHR challenged that position, though not 
unequivocally. In the cases of Salduz, Panovits and Pishchalnikov, the Court held that 
the use of incriminating statements made by the accused during police interrogation 
could render the proceedings unfair if the suspect had not had access to a lawyer.147 In 
those circumstances, the absence of access to a lawyer meant that the accused had not 
effectively enjoyed his right of silence and privilege against self-incrimination. 
However, the precise meaning of the case law is ambiguous. Depending on the 
method of interpretation, one could take it to require either an opportunity to consult 
counsel prior to the interrogations or the right to have counsel present during the 
interrogations. Both positions have been defended in Dutch academic literature.148 
Another contentious point of interpretation was that the ECtHR does not view the 
access to a lawyer as an independent right, but as an aspect of the right of silence and 
the privilege against self-incrimination, which does not stand on its own and is not 
absolute. It has been noted, however, that in the more recent decision in the case of 
Dayanan the ECtHR does seem to suggest a full right of legal assistance during the 
pre-trial investigations – a possible sign that further developments stand to be 
expected.149 
 

7.5.2	   Consequences	  for	  the	  procedural	  system	  
The changes in this fourth and final period, all implemented between 2000 and 2010, 
concern the role of the prosecutor directly as well as indirectly, through the 
investigating judge, trial court and defence. Limitations on the role of the 
investigating judge have meant that more authority over the pre-trial investigations 
has been placed on the prosecutor, which could imply a greater prosecutorial 
responsibility for fair truth finding. The prosecution service also introduced 
mechanisms to improve its inquisitorial truth finding efforts. On the other hand, new 

                                                
147 ECtHR 27 November 2008, Salduz v. Turkey; ECtHR 11 March 2009, Panovits v. Cyprus; ECtHR 
24 December 2009, Pishchalnikov v. Russia. The circumstances of the first two cases were special 
because the suspects were minors. 
148 Borgers (2009); Spronken (2009b); Van Kempen (2011), p. 14-15. 
149 ECtHR 13 January 2010, Dayanan v. Turkey, esp. para. 31-32. Cf. Van de Laar & De Graaf (2010); 
Van Kempen (2011), p. 15-16.  
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or stronger evidentiary defence rights allow the defence more opportunity to control 
and check the prosecutor’s investigative efforts. Also, the active fact-finding role of 
the trial court has been somewhat reduced, so that its ex officio control on the 
prosecution might be set to decrease – resulting either in more truth-finding 
responsibility for the prosecutor, or in a greater responsibility for the defence to check 
and contradict the case for the prosecution. 
 The legislature made ample use of the recommendations of Strafvordering 
2001, although it saw no need for a new code or different style of procedure. The 
minister of justice was especially interested in strengthening the role of the prosecutor 
and introducing simpler and quicker procedures; he was not, however, in favour of 
strengthening evidentiary defence rights.150 One of the first reforms was to abolish the 
pre-trial judicial investigations. Henceforth, the investigating judge is no longer 
involved in the conduct of the investigations as a matter of course (a role that, as we 
have seen he had long lost in practice). The authority over the pre-trial investigations 
has consequently been transferred to the prosecutor, who is now responsible for 
deciding the course of the investigations and for assembling the dossier.151 The 
investigating judge is still expected to play an important role in the pre-trial phase, but 
the emphasis has shifted to ensuring that the case is adequately prepared for trial and 
to guarding against undue delay.152 This implies a supervisory role: the investigating 
judge should see to it that the investigative methods are applied lawfully (by issuing 
warrants), that the investigations proceed with sufficient speed, and that the 
investigations conducted by the prosecutor are complete and impartial, covering all 
relevant incriminating as well as exculpating lines of inquiry.153 However, the 
investigating judge’s continuous involvement is no longer required as a matter of 
course; it now falls on the prosecutor and defence to request the judge to conduct 
certain inquiries. However, somewhat ambiguously, there is still some scope for ex 
officio involvement: the investigating judge can still conduct investigations at his own 
initiative if the suspect is in pre-trial detention, and he can also order the parties to 
hold a case preparation meeting to ensure that cases progresses quickly.154 On the 
whole, however, his role changed from ‘investigating judge’ to ‘judge in the 
investigations’ available at the disposal of the parties. 
 A second reform, inspired partly by Strafvordering 2001, was the 
strengthening of some of the defence’s evidentiary rights. With a view to the 
contradictory style of proceedings, the defence have been given more control over the 
composition of the dossier.155 Statute now stipulates that all documents that can 
reasonably be expected to be relevant for the decisions that have to be taken by the 
trial court should be put in the dossier by the prosecutor and investigating judge (a 

                                                
150 Kamerstukken II, 2003-2004, 29271, nr. 1, p. 12. On accusations that the legislature cherry-picked 
from the proposals of Strafvordering 2001: Handelingen II, 4 February 2004, 47-3202; Cleiren (2006). 
151 Van Kempen (2011), p. 23-24; Van der Meij (2012). The changes entered into force in 2013. 
152 Art. 170 para. 2 CCP. Art. 180 para. 2 allows the defence to request the investigating judge to make 
an assessment of the progress of the investigations. The judge can also do so ex officio if he is already 
involved in conducting investigations on the basis of Art. 181-183 CCP. 
153 Verrest (2012). 
154 Art. 185 and 187 para 7 CCP; on case preparation hearings, see Mul (2013). 
155 Van der Meij (2012); Mul (2013). The ECHR also was a reason for these changes: Kamerstukken II, 
2009-2010, 32468, nr. 3, p. 11-13. One of the problems was that the prosecutor could withhold 
sensitive information from the defence without judicial approval, which seemed to violate the position 
of the ECtHR in Rowe and Davis v. the UK (16 February 2000) and Edwards and Lewis v. the UK (27 
October 2004). See Franken (2010) for this observation. 
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duty that had long been recognised in case law).156 The defence have a right in 
principle to access the dossier throughout the pre-trial investigations, but the 
prosecutor can restrict access to sensitive information. The defence, in turn, can 
complain about such restrictions to the investigating judge.157 They can also request 
the prosecutor or investigating judge to add unused material to the dossier if they can 
argue that the material is relevant, and they have a right of access to such material in 
order to be able to argue their point.158 However, the composition of the dossier is still 
largely in the hands of the authorities, with only marginal room for defence input. In 
cases of sensitive material, the prosecutor can refuse the defence to access unused 
material or to add such material to the dossier, and he can even leave relevant but 
sensitive material out of the dossier for the entire proceedings (so that the trial court is 
not informed of it either).159 All such decision required the prior approval of an 
investigating judge, but the judge need not hear the defence in relation to such 
requests.160 The more radical proposals of Strafvordering 2001, such as the 
introduction of an autonomous defence right to call witnesses to trial, were not 
adopted.161 
 By contrast, defence rights with regard to expert evidence have been 
strengthened in a more autonomous manner. The position of the defence is 
strengthened in particular by the absolute right to a ‘controlling expert’ to check the 
work of an officially appointed court or prosecution expert.162 A right was also 
introduced to request the prosecutor to have his expert conduct additional 
examinations, and to appoint a new expert for re-testing.163 The latter is not an 
absolute right: prosecutors can refuse, in which case the defence can repeat the 
request to the investigating judge or to the trial court, who are also free to deem the 
request irrelevant.164 At the same time, the prosecutor’s powers to appoint experts 
have been strengthened as well. The prosecutor has obtained a wider power to appoint 
experts on his own, for he can engage any expert that is formally enrolled in an 
official registry. The purpose of the registry is to ensure the quality and qualifications 
of experts, an important issue as trial courts in practice often rely on the opinion of an 
expert.165 Non-registered experts can still be appointed, but only by an investigating 
judge, and reasons have to be given as to why that unregistered expert is qualified.166 
                                                
156 Art. 149a CCP. The law now also states that the police must always make a report of their activities 
for the dossier, unless the prosecutor says otherwise; this is intended to enhance the prosecutor’s 
control over the composition of the dossier: Art. 152 para 2 CCP, already recognised in case law in HR 
19 December 1995, NJ 1996, 249. 
157 Art. 30 CCP. 
158 Art. 34 CCP. It remains a problem for the defence to be aware of the existence of particular unused 
material in the first place. A regulatory order (Besluit processtukken in strafzaken) prescribes that in 
serious cases (punishable with six years imprisonment or more), the prosecution should supply a list of 
all investigative activities that were undertaken. That should allow the defence to assess what unused 
documents may be available. Hermans (2012), para. 8. 
159 Art. 30(3) and 34(4) CCP. 
160 Art. 149b and 34 para. 4 CCP. Grounds for refusal are given in Art. 187d para.1 CCP. On the 
relatively weak position of the defence in relation to judicial control over the prosecution, see Van 
Kampen (2013); Hermans (2012), para. 4.5. 
161 Kamerstukken II, 2003-2004, nr. 1 p. 12; Groenhuijsen (2012), p. 75. 
162 Art. 228 CCP; Corstens & Borgers (2011), p. 351. 
163 Art. 150a para. 1 and 3 CCP. 
164 Art. 150b CCP. On the position of the trial court, see Corstens & Borgers (2011), p. 620. The 
defence can always instruct an expert privately. 
165 Kamerstukken II, 2006-2007, 31116, nr. 3, p. 8-10. The law also lays down quality requirements for 
experts. Corstens & Borgers (2011), p. 137. 
166 Art. 51k para. 2 CCP. 
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In that way, the process of appointing experts, though allowing for more defence 
input than before, remains predominantly officially controlled. 
 The enhancement of the position of the defence as indicated by the ECtHR’s 
Salduz case law were not initially welcomed in a generous manner. The demands 
concerning the involvement of defence lawyers in the police interrogations upon 
arrest were implemented as restrictively as possible, seeking out the lower limits of 
what the ECtHR was likely to accept.167 Under Supreme Court case law following the 
Salduz jurisprudence, the right to have a lawyer present was restricted to minors, and 
the lawyer had a very limited role: he was not to intervene unless undue pressure was 
exerted or if the suspect did not understand a question.168 Adults who were arrested 
merely had a right of prior consultation with a lawyer: in serious cases, consultation in 
person was mandatory, whereas in less severe cases consultation was optional and 
could even be done by telephone.169 The minister of justice held that the presence of 
lawyers would undermine the effectiveness of the interrogations and opted instead for 
audio-visual registration so as to allow the trial court to check whether any 
irregularities occurred.170  

It was only after the EU issued a directive obliging the member states to 
provide for the right to have a lawyer present during the police investigations in a 
wide range of casesthat the Dutch legislature had to budge.171 At the time of writing, a 
draft law is pending that seeks to implement the EU directive.172 The proposal 
contains an unambiguous right to the assistance of defence counsel in all cases, 
including the right to have a lawyer present during the police interrogations and the 
right for that lawyer to participate in the interrogations (i.e., he can do more than 
simply observe).173 If a lawyer is engaged, he will be given copies of all case files 
(processtukken) that have to be disclosed to the suspect.174 The suspect should be 
informed of right to the presence of a lawyer and prior consultation with that lawyer 
will be arranged for him. However, the suspect generally has to request explicitly that 
a lawyer be present during the interrogations. Under the proposals, the right to the 
presence of a lawyer during the interrogations is not absolute, but it can be limited 
under strict conditions only: there either has to be serious risk of harm to the life, 
liberty or health of a person (e.g., ending a hostage or preventing an attack),175 or the 
need to prevent ‘serious damage to the investigation’.176 These criteria are copied 
                                                
167 Brants (2011). 
168 HR 30 June 2009, NJ 2009, 349; HR 12 June 2012, ECLI:NL:HR:2012:BW7953. 
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176 Art. 28e(2) CCP as proposed in the bill Kamerstukken II, 2014-2015, 34157, nr. 2 Herdruk. 
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directly from the EU directive.177 It is of note that the latter criterion lays down a 
much higher threshold than the interests-of-the-investigation clause with which 
defence rights can traditionally be limited: the explanatory memorandum states that in 
practice the limitation clause will be used ‘in a very limited number of cases’ only.178 
Also, any limitation may be temporary only, and it requires the approval of a 
prosecutor. 
 The third major reform of this period was the reduction of the active role of 
the trial court in order to achieve a party-controlled, dialogue-style of procedure. 
Although the idea of an active, truth-seeking court has certainly not been abandoned, 
there is a general tendency in law to expect the prosecution and the defence to take 
initiative. The law has been amended to the effect that a trial court was required to 
give a reasoned decision only on matters raised explicitly by either side. This means, 
for instance, that the defence are now expected to raise an exculpating point or to 
complain about shortcomings in the prosecution case – in particular because the trial 
court can normally assume the completeness, reliability and lawfulness of the 
prosecution case.179 The demands on either party raising an issue for the trial court to 
respond to are high: the Supreme Court demands that it be done in a clear manner, 
supported by arguments and evidence, and presented with an unequivocal 
conclusion.180 It should be noted that these changes applied to the requirement to give 
a reasoned verdict only; technically, the trial court’s duty to investigate the facts on its 
own motion remains (although that does not have to be reflected in the judgment).181 
 Further restrictions on the active role of the trial court and added 
responsibilities on the parties apply to abbreviated proceedings for confessing 
suspects and to the appeal process. If a suspect confesses, it suffices for the trial court 
to list the relevant evidence rather than to explain how it came to its verdict.182 Again, 
this does not mean that the trial court is discharged from its duty to investigate 
whether the confession is factually correct; it is a matter of the requirement of a 
reasoned verdict being adjusted to the concept of dialogue proceedings (as well as, 
presumably, efficiency).183  

The idea of a full and active retrial on appeal has also been weakened: the 
court of appeal is now expected only to investigate issues explicitly raised by the 
parties.184 But again there is some ambivalence as to what this means in practical 
terms, for the court of appeal is also still expected to be fully and actively responsible 
for substantive truth finding, so that it should investigate anything it deems relevant, 
regardless of party initiative.185 
 The fourth relevant development was a set of efficiency measures involving 
the prosecutor. Firstly, the transaction is set to be replaced with a prosecutor’s fine 
(strafbeschikking) as means of out-of-court disposal for all cases carrying a maximum 
prison sentence of 6 years or less. The prosecutor’s fine amounts to a unilateral 
finding of guilt, the conviction of the suspect, and the imposition of a punitive penal 
sanction, so that the prosecutor in effect performes a role previously reserved for the 
                                                
177 Art. 3(6) of directive 2013/48/EU. 
178 Explanatory memorandum, Kamerstukken II, 2014-2015, 34157, nr. 2, 2e herdruk, p. 37. 
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trial court.186 The punishment can be a fine (with the same maximum as a trial court 
could impose on the same charge), but also, for instance, a community service 
order.187 For relatively severe penalties, the prosecutor is required to hear the 
suspect.188 No admission of guilt is required; the prosecutor determines guilt. The 
suspect has to waive his right to trial voluntarily, which he is assumed to have done if 
he does not object to the prosecutorial punishment within 14 days; if he does object, 
normal trial procedure shall apply.189  

Another important efficiency measure is a new procedure for quick case 
disposal (‘ZSM’), which involves prosecutors sitting at police stations and deciding on 
case disposal (to charge or to impose a strafbeschikking) as soon as the police round 
up their initial investigations. This is intended not only to speed up proceedings, but 
also to improve the quality of police work by providing immediate feedback from the 
responsible prosecutor.190 However, the procedure has been criticised for failing to 
offer the possibility of legal advice to suspects (who may feel pressured into waiving 
their consultation right in order to speed up their release or reduce the penalty).191 
 The fifth and final development are a number of measures to prevent 
miscarriages of justice. These are largely aimed at the prosecution service (and much 
less so at the courts).192 They essentially encourage prosecutors to do what the system 
traditionally expects of them, not to do something completely different. One 
programme seeks to improve quasi-judicial investigations – i.e. to ensure that 
prosecutors keep an open mind to the innocence of the suspect, that they assess 
evidence critically, that they test its credibility, and that they actively pursue relevant 
exculpating lines of inquiry. It is desired that prosecutors are involved in the 
investigations, but also that they should keep sufficient distance so as to allow 
independent and objective decision making.193 Improvements are to be achieved 
through training, although somewhat contradictorily, the joint training of prosecutors 
and judges has been abolished and replaced by a dedicated training programme for 
prosecutors. Also, a new procedure of ‘internal contradiction, debate and review’ has 
been set up: in evidentiary complex cases, shadow teams of prosecutors, policemen 
and experts are set up to review investigative decision making continuously and 
simultaneously, so that an open and neutral mind is kept.194 
 A further reform aimed at the correction of wrongful convictions is the 
establishment of a review commission for closed cased and a new procedure of 
revision. The minister of justice was reluctant to create an external commission to 
review potential miscarriages of justice, modelled after the English Criminal Cases 
Review Commission.195 However, after a temporary commission found various 
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instances of doubtful convictions that were subsequently revised by the Supreme 
Court, a permanent review commission (Adviescommissie Afgesloten Strafzaken) was 
set up.196 It is not, however, an external review authority. The task of the newly 
established commission is to advise the procurator-general at the Supreme Court 
about the desirability of additional investigations into fresh evidence, either at the 
request of the procurator-general himself or of the defence.197 The commission, 
consisting of scientists, a defence lawyer, a police expert and a prosecutor, can inspect 
the case dossier, view (with the permission of the procurator-general) any unused 
material, and hear experts, police officers, prosecutors and investigating judges 
originally involved in the case.198 The procurator-general subsequently decides 
whether any further investigations should be conducted, upon which he can advice the 
Court to allow revision.199 
 

7.6	  	   Conclusions	  
 
This chapter has demonstrated that many changes have been made to the way in 
which the inquisitorial method of truth finding was traditionally implemented in the 
Netherlands. As to the role of the prosecutor directly, his powers and position have 
been strengthened – he is now in control of the investigations more than before, but 
the structure of the prosecution service seems to have become less conductive to 
quasi-judicial decision making. This has the potential of undermining the principle of 
judicial investigations. As to the defence, their rights and opportunities to check and 
contradict the prosecution case have been strengthened, which may make fair truth 
finding less dependent on the prosecutor, and thus breach with the principle of non-
autonomous defence rights. The courts have been pushed into a somewhat more 
passive role, which might diminish their contribution to truth finding and make it 
more dependent on the initiative of the prosecutor and the defence. That might affect 
the principle of hierarchical control. These developments open the possibility that the 
Dutch system has started to deviate from its inquisitorial fundaments, but whether that 
has really happened in a fundamental sense, with consequences for the theoretical 
principles of fair truth finding, remains to be seen. 
 

                                                                                                                                      
fit in the Dutch procedural system. He furthermore objected that there was no apparent need for a 
review commission because there did not seem to be many miscarriages of justice. Later, a new 
minister of justice argued against using the CCRC as an example because (amongst other reasons) the 
Dutch system, in contrast to the English, already provided for a full re-investigation of the facts, i.e. on 
appeal. Kamerstukken II, 2008-2009, 32045, nr. 3, p. 18. 
196 Besluit adviescommissie afgesloten strafzaken, Staatsblad 2012, 404. 
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8	   Analysis	  of	  the	  developments	  in	  the	  Netherlands	  
 

8.1	   Introduction	  
 
There is ample evidence to suggest that the Dutch system seems to be shifting away 
from its inquisitorial bedrock. However, as we have already seen in relation to 
England, superficial changes do not necessarily imply that the traditional theoretical 
notions of fair truth finding no longer apply. They may still continue to guide the 
procedural system, finding new ways of being implemented. Also, innovations that 
might at first glance seem at odds with the inquisitorial tradition, such as the more 
active evidentiary role for the defence, may in fact be assimilated into the traditional 
framework and be given an inquisitorial function. Therefore, this chapter analyses 
whether, in what way, and to what extent the four conditions for inquisitorial truth 
finding – judicially controlled investigations, hierarchical control, non-autonomous 
defence rights, and regulated investigations – are still adhered to in the recent 
developments, and whether the system is still geared towards fulfilling those 
conditions. This chapter ends with a discussion of the coherence of the procedural 
theory that currently undergirds the Dutch system, and of the manner in which it is 
implemented in the procedural system. 
 

8.2	   Judicial	  investigations	  
 
The first of the four principles of inquisitorial procedural theory is that of judicial 
investigations, the idea that the fact-finding process must be controlled by judicial 
officials in order to ensure that all reasonably relevant incriminating and exculpating 
lines of inquiry are pursued, that evidence is reliable, and that all relevant 
incriminating as well as exculpating evidence is considered. The overall commitment 
to judicially controlled investigations still applies, but there has been a shift in 
emphasis away from the courts and towards the prosecutor. This does not mean that 
the investigations have become more partisan or prosecution oriented: they are still 
judicially controlled and geared towards substantive truth finding, because the 
prosecutor is also a quasi-judicial official. This is clear in the pre-trial and trial phase 
alike, and also in the mechanisms of out-of-court case disposal. 
 At trial, the court is still deemed to have the ultimate responsibility for 
substantive truth finding, meaning that it cannot rely on the prosecution and the 
defence to supply it with evidence.1 That would seem to suggest that the trial court 
should conduct its own investigations. But while it is true that the trial court can and 
must investigate relevant incriminating and exculpating evidence on its own motion, 
the procedural system also allows it to rely on the results of the pre-trial investigation. 
Indeed, there would be little point in having an elaborate pre-trial investigation into 
all relevant evidence, featuring investigating judges and quasi-judicial prosecutors, if 
the trial court would subsequently investigate the entire case afresh.2 Therefore, the 
trial court can largely rely on the information recorded in the dossier. This was 
already the case traditionally – attempts to strengthen the principle of immediacy in 
                                                
1 Cleiren (2001), p. 19-21. 
2 Cf. Brants (2013a). 
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the code of 1926 were quickly undone – but because of the recent developments the 
trial court’s dependence on the pre-trial investigation has been increased. As the trial 
court may generally assume that the investigations have been lawful, that the evidence 
is reliable, and that the dossier is complete, it is normally permitted to trust the 
prosecutor’s investigation instead of actively investigating the case on its own.3 This 
obviously gives the prosecutor the main responsibility for ensuring that the principle 
of judicial investigations is complied with. 

Also, the role of the trial court has become more passive because it is required 
to respond only to issues raised by the prosecution or the defence. However, the 
significance of this passivity is ambiguous as it is technically limited to the 
requirement of giving a reasoned decision, not to the scope of the court’s active 
investigations.4 On the one hand, the new rules give the defence more opportunity to 
activate judicial control and obtain a reasoned response on a point they have raised 
(and the same applies to the prosecutor). But on the other hand, it also creates a 
responsibility on the prosecutor and the defence to raise such issues with the trial 
court; if they do not, the trial court will not normally be required to give a reasoned 
verdict on such matters on its own motion. While the court is still expected and 
required to look into a relevant issue even if neither the prosecution nor the defence 
address it, the requirement of a reasoned decision was one of the ways in which the 
Dutch system traditionally sought to ensure that the court would scrutinise all 
substantively relevant evidence. Making that reasoned verdict dependent on ‘party’ 
initiative can be seen to undermine the systemic guarantees for judicial investigations, 
even if the courts in practice had since long not been required to give a fully reasoned 
verdict. This systemic shift, too, has the consequence of shifting responsibility for the 
investigations to the prosecution and to the defence. 

The pre-trial investigations have also come to depend more on the prosecutor 
and less on the investigating judge, and as a consequence the prosecutor now 
effectively controls most of the information flow to the trial court.5 For a long time, 
the Dutch system has tried to hold on to active judicial involvement in the pre-trial 
phase, amongst other things because the pre-trial dossier became ever more crucial for 
the trial court’s decision making. Only recently have the pre-trial judicial 
investigations been abolished. The prosecutor is now in charge, and he determines 
what lines of inquiry should be pursued.6 The investigating judge still has some sort 
of responsibility to ensure the impartiality and completeness of the investigations and 
the dossier, but his involvement is largely dependent on the initiative of the 
prosecution or defence. Moreover, any pre-trial judicial involvement will mostly be 
piecemeal, limited to executing specific party requests, so that the investigating judge 
will not normally be able to keep an overview over the entire investigations.7 It is 
therefore questionable whether the investigating judge can still really function as 
systemic guarantee for the impartiality and completeness of the prosecutor’s 
                                                
3 This trend was developed in case law, but it has recently been stressed by the legislature as well: 
Kamerstukken II, 2009-2010, 32468, nr. 3, p. 1. It has also been confirmed to be general practice: 
Beijer et al. (2004), p. 168-170. 
4 This was expressly intended by the authors of Strafvordering 2001, which recommended the change: 
Groenhuijsen & Knigge (2001), p. 23. 
5 Franken (2010); Van Kempen (2011), p. 17. 
6 Kamerstukken II, 2009-2010, 32177, nr. 3, p. 2 and 14. Interestingly enough, the minister of justice 
here warned that the investigating judge should not use his power to conduct ‘parallel investigations’, a 
term previously used for the problem of prosecutors continuing their investigations outside the control 
of the investigating judge. Cp. Duker (2008), para. 2.1. 
7 Van Atteveld (2013), p. 312. 
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investigations.8 The position of the investigating judge in the evidentiary process is 
therefore somewhat ambiguous: he is expected to control the investigations ex officio, 
but he is also expected to limit himself to party initiative. On the whole, however, the 
idea is that the pre-trial investigations are steered by the quasi-judicial prosecutor, 
with an option for the defence to activate judicial involvement if and when they so 
desire. 
 The shift in investigative tasks from the judiciary towards the prosecution does 
not imply a move towards a more partisan (and adversarial) arrangement of 
investigative responsibilities and a deviation from the principle of judicial 
investigations. The prosecutor is expected to use his ever more decisive investigative 
role to search for incriminating as well as exculpating evidence, rather than merely to 
bolster the prosecution case. In this sense, the traditional trust that is placed in the 
prosecutor continues to apply and can even be said to have grown. For one, this is laid 
down explicitly in the prosecution service’s ethical code, which explicitly requires 
prosecutors to look for the ‘objective truth’ and to consider all incriminating and 
exculpating circumstances.9 The legislature has also stressed the prosecutor’s duty to 
make his own assessment of what lines of inquiry are substantively relevant and to 
pursue those, and so has the Strafvordering 2001 review project.10 The expectation of 
quasi-judicial investigation also follows implicitly from the structure of the 
procedural system: the fact that the trial court retains its responsibility for substantive 
truth finding yet may largely rely on the prosecutor’s investigation, suggests that the 
court’s responsibility is in fact devolved to the prosecutor. Also, the prosecutor is still 
the primary actor responsible for deciding about the exercise of evidentiary defence 
rights, which can only work if he takes decisions objectively and impartially as a 
quasi-judicial investigator rather than a party.11 Finally, the prosecutor’s quasi-judicial 
commitment to substantive truth finding can be deduced from the nature of the 
prosecution decision: assessing expediency requires that the prosecutor be informed 
of all relevant circumstances, interests and facts, including those that favour the 
suspect, and weigh them objectively.12 
 The systemic reliance on the prosecutor as a quasi-judicial truth finder and 
guarantor of fairness has also been evident in the response to the various crises and 
scandals that emerged in the past decades. The main responses to the IRT affair and 
the miscarriages of justice involved strengthening the prosecutor’s involvement in the 
investigations and improving the quality of his decision making. Alternatives such as 
enhanced judicial control or stronger defence rights, were considered but not 
preferred.13 The prosecutor thus continues to be expected to steer the police 
investigations actively, instead of merely checking them ex post facto.14 These 
responses show that the prosecutor is thought to require strong powers and a 
controlling role in the investigations, and that he is trusted to use those powers and 
that position in a quasi judicial manner: the system expects that he uses them with a 
view to substantive truth finding and lawful and fair proceedings. 

                                                
8 Van der Meij (2008); Van der Meij (2012); Van Atteveld (2013). See for a more optimistic opinion 
Mevis (2009). 
9 Gedragscode Openbaar Ministerie, 11 July 2005, para. 3.2.c. 
10 Kamerstukken II, 1993-1994, 23251, nr. 6, p. 6-7; Groenhuijsen & Knigge (2001), p. 36. 
11 The legislature explicitly trusted the prosecutor to do so when it discussed the earliest initiatives to 
strengthen defence rights: Kamerstukken II, 1980-1981, 16652, nr. 3, p. 5. 
12 Jackson (2004a); Crijns (2008), p. 36. 
13 On the IRT affair, see Beijer et al. (2004), p. 271-272; Bakker Schut (1997).  
14 Simmelink & Baaijens-Van Geloven (2001), p. 419-420. 
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 The notion of judicial investigations also continues to dominate in the sense 
that the evidentiary process at trial does not become party controlled, notwithstanding 
the transition towards a dialogue-styled procedure. The selection of evidence to be 
heard at trial is not in the hands of the parties, nor is it determined by partisan 
interests. Instead, the trial court will be aware of all objectively and reasonably 
relevant incriminating and exculpating evidence, as the prosecutor is required to look 
for it and collect it in the dossier. The trial court also retains its responsibility for 
substantive truth finding, and it can order additional inquiries if it feels that it lacks 
relevant information, whether incriminating or exculpating. Furthermore, witnesses 
do not ‘belong’ to a party but continue to be seen as neutral sources of information for 
the court. This means that the court takes the lead in questioning witnesses and 
assessing their reliability and credibility; there is no partisan cross-examination 
(although the prosecution and defence may, of course, ask questions). The same 
applies to experts, who have to be certified by the court. The legislature has explicitly 
resisted the use of expert evidence in a partisan, adversarial fashion, as it believed that 
experts should be neutral assistants to the trial court.15  
 Finally, the continuing influence of the principle of judicial investigations is 
evident in the Dutch approach to out-of-court case disposal. On this matter, the 
system’s commitment to the principle has even been strengthened, again by relying on 
the prosecutor’s quasi-judicial stance. The transaction, which technically did not 
involve any sort of truth finding or imposition of a penal sanction, has been replaced 
by the prosecutor’s fine. The prosecutor’s fine involves the prosecutor deciding on 
guilt upon the evaluation of incriminating and exculpating evidence (which he must 
gather), and subsequently imposing a penal sanction. The only thing that is 
consensual about this instrument, at least in theory, is the suspect’s waiver of his right 
to trial; there is no agreement on the facts or need for a ‘guilty plea’. To some degree, 
this development signifies a move towards a very inquisitorial feature: that 
prosecutorial and judicial tasks are combined in one official, the prosecutor.16 The 
legislature opted for the prosecutor’s fine because it deemed it to fit better with the 
inquisitorial commitment to substantive truth finding and the prosecutor’s quasi-
judicial, rather than partisan, role.17 A similar commitment to judicial investigations is 
evident in the Dutch approach to confessions: although briefer proceedings can now 
be followed in the suspect has confessed (in particular regarding the reasoning of the 
verdict), the trial court is still fully responsible for substantive truth finding, which 
includes actively investigating whether the confession is factually true, looking for 
corroborating evidence, and seeking out any exonerating information. Consequently, 
there can be no form of adversarial plea bargaining.18 Formal truth finding, controlled 
by the parties, is still not accepted.19 

Whereas the Dutch system clearly continues to hold on to the principle of 
judicial investigations via the prosecutor’s quasi-judicial role, there has also been a 
somewhat contrary development in the nature of prosecutorial decision making that 
makes it more difficult for prosecutors to adopt a quasi-judicial stance. These changes 
                                                
15 Kamerstukken II, 2006-2007, 31116, nr. 3, p. 15-17. 
16 De Graaf (2003); Brants (2010). On similar trends in other inquisitorial systems, see Weigend 
(2012). 
17 Knigge (1994); Sikkema & Kristen (2012). 
18 For resistance against plea bargaining from the legislature: Kamerstukken II, 2003-2004, 29255, nr. 
5, p. 4; Kamerstukken II, 2003-2004, 29200 VI, nr. 31, p. 3. For discussions in literature, see esp. 
Franken (1994), p. 205 et seq.; Hildebrant et al. (1993); Nijboer (1994), p. 22; Hildebrant (2002); 
Brants & Stapert (2004), p. 118. 
19 Crijns (2010), p. 112-113. 



 157 

pertain mainly to the working practices of the Dutch prosecution service (and thus fall 
outside the theoretical focus of this book),20 but they are also partly of a systemic 
nature. As a consequence of the legal position and duties of the prosecutor and the 
role that the procedural system now expects him to play,  the meaning of quasi-
judicial decision making has moved away from the traditional inquisitorial 
interpretation. The procedural system now provides less room for the individual, 
conscience-oriented and case-to-case decision making than was traditionally the case. 
That traditional attitude has been taken over, to some extent at least, by hierarchically 
imposed guidelines and bureaucratic decision making procedures. While the 
orientation on quasi-judicial decision making is still adhered to and stressed, 
prosecutors are now expected to adopt other orientations as well, which may conflict 
with it. Already in the 1980s, research by H. van de Bunt found points of conflict. As 
civil servants, prosecutors were encouraged to let their decision making be guided by 
guidelines and policy rather than by individual conscience, as a quasi-judicial stance 
requires.21 As case processors, prosecutors were encouraged to dispose of their case 
loads in an efficient manner. This required the reduction of complexity and the 
delegation of work to lower-ranking staff (who are not trained as quasi-judicial 
decision makers), instead of in-depth considerations of the facts of the case.22 These 
conflicts were exacerbated by the organisational reforms of the 1990s, which tended 
to even more hierarchical guidance and a culture of uniformity.23 
 These shifts in quasi-judicial prosecution pertain mainly to decision making 
on whether or not to prosecute. But they also affect evidentiary and investigative 
decision making. The prosecutor’s focus on implementing policy guidelines can cause 
him to look predominantly for the evidence required for the application of policy, 
instead of trying to get as full a picture of the substantively relevant evidence as 
possible.24 The need to process cases quickly also distracts from close and critical 
scrutiny of the police investigation. Moreover, investigative decision making itself is 
also increasingly covered by guidelines and institutionalised procedures. Recent 
research by J. Lindeman has found that in bulk cases, evidentiary decision making 
procedures, including those that were developed in response to the problem of 
wrongful convictions, have become routines: prosecutors do not develop a critical 
attitude towards the police file, but rather routinely follow the decision making 
procedures laid down in guidelines, without always reflecting critically on the 
strengths and weaknesses of the evidence and the completeness of the police 
investigations.25 The risk of proceduralised and routine decision making on fact 
finding also exists in relation to the prosecutor’s fine, in which the prosecutor is 
directly responsible for assessing guilt, yet often will have to do so very quickly and 
with a large case load. Things are only likely to be different in very large and complex 
cases, in which the prosecutor will be personally and closely involved with 
investigative decision making. 
 Another shift in the concept of judicial investigations concerns the changing 
relationship between the prosecutor and the police. According to traditional 
inquisitorial theory, the prosecutor conducts the investigations, and through his 

                                                
20 On this, see Lindeman (2012); Lindeman (2013). 
21 Van de Bunt (1985), p. 53. 
22 Van de Bunt (1985), p. 54-58 and 234-235. 
23 Reijntjes (2002). 
24 Van de Bunt (1985), p. 53-54; on the link between decisions whether or not to prosecute and the 
prosecutor’s attitude towards the evidence in general, see Jackson (2004a). 
25 Lindeman (2012). 
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personal involvement his quasi-judicial stance should be a guarantee that all relevant 
incriminating and exculpating evidence is gathered. In practice, however, the police 
have since gained a large degree of investigative autonomy; they have developed 
detective skills and expertise, whereas prosecutors have focused more on policy and 
case management and less on investigative work.26 Although it is still not officially 
accepted that the police operate autonomously from the prosecutor, it is now 
acknowledged in law that the prosecutor has ‘authority’ (gezag) rather than 
‘leadership’ (leiding) over the police investigations, to denote the fact that the 
prosecutor need not always be closely involved.27 Thus, prosecutors do in fact and 
may in theory largely rely on the police investigations.28 Again, only in complex and 
serious cases do prosecutors get involved in the actual conduct of the police 
investigation.29 That raises the question whether and how the prosecutor’s quasi-
judicial attitude can still be seen as a guarantee for truth finding in the police 
investigations in bulk cases.30 Less prosecutorial involvement in the investigations 
places more responsibility on the police to ensure that they take a quasi-judicial 
stance. In that sense, the prosecutor’s quasi-judicial attitude is expected to trickle 
down to the police. It should also be noted, however, that more prosecutorial 
involvement in the police investigations is equally problematic because it reduces the 
distance and impartiality required for critical review. Striking a balance between 
involvement and critical distance is always a challenge in inquisitorial theory, but it 
does seem that the balance is shifting towards less involvement and more distance (for 
predominantly pragmatic reasons), especially in bulk cases. 
 Thus, the overall observation must be that the principle of judicial 
investigations continues to dominate the Dutch approach to fair truth finding, though 
mainly through the quasi-judicial prosecutor and much less so through the 
involvement of judges. Judicial involvement in the investigations, in the pre-trial 
phase or at trial, is still possible, but more than before it requires the initiative of the 
defence. This is an important development, because it means that the prosecutor has 
an ever greater systemic responsibility for fair truth finding. The investigating judge 
and trial court are still there, but their role is shifting towards that of exercising 
hierarchical control on the prosecutor (rather than actually and actively conducting 
investigations), another of the principles of inquisitorial theory. The increasing 
reliance on the prosecutor is in line with the principle of judicial investigations, 
provided that the prosecutor is positioned as a quasi-judicial investigator. However, 
that position is increasingly difficult to maintain. As Lindeman has noted, gradually 
and to some extent, the responsibility for quasi-judicial decision making is shifting 
from individual prosecutors to the prosecution service as a whole, to be executed and 
implemented via its directives and procedures. It then becomes the institution that 
decides what quasi-judicial decision making should entail. Such a shift would deviate 
from the traditional inquisitorial notion of quasi-judicial prosecution, with its focus on 
individual conscience, close, personal involvement in the investigations, and case-to-

                                                
26 Simmelink & Baaijens-Van Geloven (2001), p. 419-420. 
27 S. 132a Sv; Lindeman (2012), p. 215; Kamerstukken II, 2004-2005, 30164, nr. 3, p. 16. 
28 Beijer et al. (2004); Lindeman (2012); Brants (2013); Van der Meij (2010), p. 446; Kamerstukken II, 
25403, nr. 3, p. 3. 
29 Simmelink & Baaijens-Van Geloven (2001), p. 420; Groenhuijsen & Knigge (2004), p. 99; 
Kooijmans (2011), p. 41.  
30 Kooijmans (2011), p. 41; Sikkema & Kristen (2012), p. 196. 
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case decision making.31 There is thus some risk of the principle of judicial 
investigations being undermined in the near future. 
 

8.3	   Hierarchical	  control	  
 
Internal hierarchical control between officials – police, prosecutors and judges – also 
continues to be a guiding principle of procedural theory. It is still the preferred 
method of ensuring the completeness, reliability and lawfulness of the state 
investigation, but some significant deviations from it have occurred as well.  

For one, adherence to the principle of internal hierarchical control is evident in 
the reluctance to afford the defence a more significant role in controlling the official 
investigation. A notable example of its effect is the restrictive implementation of the 
ECtHR’s Salduz case law and the resistance against allowing defence lawyers to 
attend the police interrogations. That reluctance can partly be explained by the desire 
to make the suspect speak, which is important for ensuring the completeness of the 
official investigation. But the presence of a defence lawyer during the interrogations 
is also seen as unnecessary: a defence lawyer cannot control the quality and fairness 
of the interrogation because he is a partisan actor, not a neutral official.32 The minister 
of justice, in resisting a generous interpretation of the Salduz case law, has held that 
‘the presence of counsel during the interrogations does not offer objective control on 
what happens during the interrogations.’33 Instead, controlling the quality and fairness 
of the investigation continues to be trusted to the neutral and impartial state apparatus, 
i.e the police themselves, checked by the prosecutor, who is in turn controlled by the 
courts. Audio-visual recordings are preferred over the presence of defence lawyers, 
because they allow a neutral, impartial assessment of the interrogation through 
mechanisms of internal and hierarchical control.34  

The ECtHR has somewhat forced the Dutch legislature to change its restrictive 
position on the matter, but the fact that most defendants were initially given a mere 
right of prior consultation, and that a lawyer, if present, had little opportunity to 
intervene in the interrogations, suggested that the principle of hierarchical control 
continued to have significant influence. It was only after the EU issued its directive on 
the right to have a lawyer present that the legislature had to abandon its traditional 
position. But even when the law on the presence of lawyers during the police will be 
passed, the inquisitorial principle of hierarchical control will not be entirely 
abandoned in relation to the police interrogations. The police and prosecution service 
are still expected to warrant the quality of the police interrogation, but due to the 
presence of a defence lawyer they will no longer be alone in doing so. Allowing 
defence counsel to attend may in practice decrease the effectiveness of the 
interrogations in getting at the truth (as is often objected in inquisitorial systems),35 
but is not a full breach of the inquisitorial principle of hierarchical control as such. 

                                                
31 Lindeman (2012), p. 215-220 and p. 241-242. See also Corstens (1983) for an early observation of 
that development. 
32 For such lines of argumentation, see for instance Van Veen (1973); Van Veen (1980); Schootstra 
(1979); Van der Kruis (2011), p. 5. 
33 Kamerstukken II, 2005-2006, 30300 VI, nr. 178, p. 3. 
34 Franken & Van Kampen (2013), p. 249. 
35 But see the pilot study into the consequences of allowing counsel to attend the police interrogations 
of Stevens & Verhoeven (2010), which found that under proper circumstances there was not a 
significant hampering effect. The consequences of the presence of counsel will depend on what 
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The fact that the trial has retained its dominant function of verifying the results 
of the pre-trial investigation also follows the principle of internal hierarchical control. 
The trial court is not normally expected to conduct extensive investigations on its own 
motion (although it can do so). Instead, it is normally expected to check the findings 
of the prosecutor and investigating judge, and to order corrections and adjustments if 
necessary. The ECHR does encourage ‘oral debate’ of evidence – which suggests a 
greater emphasis on examining evidence at trial, with greater involvement by the trial 
court – but this requirement has largely been implemented in a manner that respects 
the verificatory nature of the trial. Many of the ECHR requirements can be 
implemented in the pre-trial phase, for instance by organising witness examinations 
by an investigating judge in the presence of the defence and prosecution. In that way, 
the trial court can normally suffice with internal, hierarchical control on the 
prosecutor’s investigation rather than actual involvement in the investigations of 
evidence. 

Another prominent example of continuing attachment to this principle is the 
absence of a truly external review commission for potential wrongful convictions. 
Despite proposals to that effect, the minister has stated that he did not wish to break 
with tradition and that he therefore opted for a review process that involves the 
prosecution service and fits the traditional framework of the revision procedure.36 

In some ways, fair truth finding has come to rely even more on the principle of 
internal hierarchical control than tradition prescribed. The role of the prosecutor vis-à-
vis the police has changed from that of an active investigator to one of predominantly 
hierarchical control on the quality and completeness of the police investigation.37 
Thus, the emphasis in the prosecutor’s role shifts from judicial investigator to 
hierarchical control, leaving matters largely to the police while also being sufficiently 
involved to be able to take a critical view of the investigations and intervene and steer 
at his own initiative when necessary. This is in line with inquisitorial procedural 
theory, but there are some weaknesses and inconsistencies in the way in which 
prosecutorial control over the police is currently implemented in the Netherlands. 
Prosecutorial involvement with the police is fragmented in the sense that it is not 
usually the case that one and the same prosecutor is involved in a particular police 
investigation from beginning to end. Because of this fragmentation, the capacity of 
the prosecution service to supervise the police investigations is effectively 
undermined.38 Only in large and complex cases, where there is more at stake, will 
there be one or more assigned prosecutors throughout the entire proceedings; and only 
then will full hierarchical control, coupled with close monitoring of the investigations, 
apply.39 This weakness is not merely a matter of working practices; it also has 
systemic, fundamental implications: if the procedural system does not provide for 
adequate prosecutorial monitoring of the police investigations, it no longer provides 
for the conditions that are necessary to make the traditional quasi-judicial role of the 
prosecutor work as a guarantee for fair truth finding. 
 There are further ways in which the principle of hierarchical control has been 
weakened in a systemic manner. As we have already observed, the role of the trial 

                                                                                                                                      
meaning the new rules will obtain in practice, and in particular on whether counsel will generally take 
an adversarial or co-operative approach to the police. 
36 Kamerstukken II, 2005-2006, 30300 VI, nr. 114. 
37 Lindeman (2012), p. 223.  
38 See generally Lindeman (2012). See also the discussion on this matter in the Senate, Eerste Kamer 
11 March 2014, at Handelingen I, EK 22-5-3 and 22-5-4 (speech by senator H. Franken). 
39 Lindeman (2012), p. 222-226. 
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court has shifted further from that of an active investigator towards a control on the 
prosecutor’s investigation. This places more emphasis on hierarchical control by the 
trial court as a theoretical guarantee for fair truth finding. However, the scope and 
intensity of judicial control have been weakened, for the trial court is now allowed to 
take a somewhat more passive stance, responding primarily to issues raised by the 
parties. Although the precise legal meaning of the ‘passive’ role of the trial court is 
unclear (technically, it is limited to the reasons given in the verdict) it will often be 
the responsibility of the defence to activate judicial control on the prosecution by 
raising well-argued complaints.40 This does not fit well with the principle of 
hierarchical control, which is based on the idea that the procedural system must 
provide its own, internal checks and safeguards for the completeness, quality and 
lawfulness of the investigations. Giving the trial court a controlling rather than 
investigating role is in line with inquisitorial procedural theory, but that theory does 
not allow the court’s control to be made dependent on private and partisan initiative, 
because that does not offer a systematic and automatic guarantee for inquisitorial truth 
finding. Expecting the defence to do so is also problematic, because owing to their 
dependent, non-autonomous position, they may not always be able to formulate 
requests and complaints in a timely and well-argued fashion.41 The procedural system 
does not always provide them with the information necessary to activate judicial 
control, or the means to obtain that information, because the inquisitorial tradition 
does not normally require or even tolerate defence input in the evidentiary process. 

The same observation of hierarchical control becoming more dependent on 
defence initiative applies to the recent reforms of the appeal process. The concept of 
dialogue-styled proceedings has been taken to mean that it is up to the defence to 
formulate complaints about the problems and shortcomings in the prosecution case 
and trial court’s findings in first instance. In principle, only those issues will be 
reinvestigated on appeal. The court of appeal is consequently no longer expected to 
scrutinize the entire decision made in first instance actively. The scope of hierarchical 
control on appeal has thus been limited, although the role of the court of appeal is 
ambiguous: the court is also still expected to check issues relevant for substantive 
truth finding even if they are not raised by the defence.42 The possibilities of 
hierarchical control on appeal have further been reduced because of the limitations on 
the trial court’s obligation to give a reasoned decision, which is also generally 
restricted to issues raised explicitly by the prosecution or the defence. As the trial 
court’s verdict provides the basis upon which the defence will formulate their appeal 
complaints, a failure by the defence to raise an issue in first instance may also 
adversely affect their possibilities of activating hierarchical control on appeal. On the 
one hand, this change gives the defence a greater opportunity – and responsibility – to 
have their arguments heard on appeal. But by shifting part of the task of determining 
the scope of the appeal to the defence, the principle of hierarchical, ex officio and full 
control by the superior courts is encroached on. 

Finally, active judicial scrutiny of the prosecutor’s fact-finding efforts have 
been weakened and made dependent on defence initiative in the case of a prosecutor’s 
fine. Such a fine involves the prosecutor acting as judge, and the imposition of a fine 
is not in any way checked by a court by default. The prosecutor’s involvement is 
deemed to be a sufficient guarantee for fair truth finding, with the possibility for the 

                                                
40 Franken (2007); Franken & Van Kampen (2013), p. 248-250. 
41 Franken & Van Kampen (2013). 
42 Kamerstukken II, 2005-2006, 30320, nr. 3, p. 8; Fokkens & Kirkels-Vrijman (2012), p. 20. 
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suspect to activate ‘full’ inquisitorial judicial control by taking the case to court.43 The 
suspect must take the initiative, and he must do so in a relatively short time after 
being handed a notice of a prosecutor’s fine – usually within two weeks before the 
fine becomes final. The responsibility that this places on the suspect is especially 
problematic because the suspect does not have a right to legal counsel unless the 
punishment is severe. 

The sum of this is that there has been some shift in emphasis from the 
principle of judicial investigations towards hierarchical control. This is not 
problematic as such: both are principles of inquisitorial theory. They also partly 
overlap: it is not always easy to distinguish between a court conducting investigations 
of its own (judicial investigations) or merely monitoring the investigative work of 
others (hierarchical control). What is problematic is that hierarchical control – on 
which fair truth finding has come increasingly to depend – must sometimes be 
activated by the defence. This potentially introduces a new principle of procedural 
theory: that of the defence activating judicial involvement and control. That principle, 
however, is problematic because inquisitorial theory also prescribes non-autonomous 
defence rights, which traditionally limit what the defence can do. That traditional 
principle still largely applies. 
 

8.4	   No	  autonomous	  evidentiary	  defence	  rights	  
 
The third ideal-typical principle of inquisitorial truth finding is the non-autonomy of 
evidentiary defence rights: fair truth finding requires an officially controlled 
investigation, and it cannot allow for too much partisan input or control by the 
defence, lest substantive truth finding be compromised. Although the defence’s 
opportunities to contribute to the evidentiary process have been strengthened since the 
1970s, it remains the case that the defence have a largely non-autonomous role. The 
exercise of evidentiary defence rights is mostly dependent on the permission of the 
prosecutor or court, and defence input is not generally considered to be crucial for 
truth finding. The general tenet is that the defence have gained a more prominent role 
in the evidentiary process, but that they have retained their essentially inquisitorial 
function: to check and scrutinize the official investigation by casting doubt, pointing 
out potentially exculpating lines of inquiry, and offering alternative interpretations of 
the evidence gathered in the official investigation. Under the principle of judicial 
investigations, this is something that the investigating authorities should, in theory, do 
on their own motion. Therefore, the function of the evidentiary defence rights is to 
‘remind’ the authorities of their duties, as an auxiliary check that the official 
investigation is as comprehensive as it should be. The latent function of the defence in 
the Dutch system is accordingly to check and improve the quality of the state 
investigation, not to investigate and prepare their own view on the case independently 
from the prosecutor. In that way, the Dutch system stays close to inquisitorial 
procedural theory that demands non-autonomous defence rights, despite the stronger 
role that defendants have been granted in recent history. 
 It should be noted at the outset that, while the defence are not and never have 
been prohibited to conduct their own, independent investigations, the system neither 
expects nor facilitates it. This is an important point because it means that the defence 
are normally dependent on evidence gathered for them by prosecutors and judges.44 
                                                
43 Kwakman (2012), para. 2.5. 
44 Spronken (2001), p. 575-579; Spronken (2009a), p. 315-321. 
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Firstly, the logic of judicial investigations into all objectively relevant exculpating 
evidence makes independent defence investigations superfluous. For that reason, 
investigative work is not generally covered by legal aid; the defence may request 
compensation for specific investigative activities on an ad hoc basis, but they will be 
required to demonstrate why they serve the interests of the investigation and why the 
authorities could not be relied on to carry them out.45 Secondly, independent defence 
investigations are potentially detrimental to substantive truth finding because they can 
interfere with the official investigation. Whereas the prosecutor and judge are 
committed to substantive truth finding, the defendant will naturally be inclined to 
present evidence in a way that is most favourable to him. As the inquisitorial 
argument goes, this partisan attitude harbours the risk of tampering with evidence or, 
at least, presenting it in a partisan manner so that its reliability is compromised: as the 
prosecutor does not and cannot play an adversarial role, such party evidence would 
not be sufficiently contradicted and debated. For example, the defence are in principle 
not allowed to contact (prosecution) witnesses for fear of undue pressure; the system 
does not provide for a mechanism to check the reliability of such defence witnesses, 
as the evidence normally comes from neutral investigations so that its reliability and 
credibility is guaranteed at the source.46 
 One important way in which defence rights continue to be non-autonomous 
and dependent on the authorities is that most defence contributions to the evidentiary 
process cannot be made by the defence alone. The defence do not get to decide which 
(exculpating) evidence is relevant. Whether it be some investigation to be conducted 
by the prosecutor or investigating judge, or a witness to be heard at trial, or evidence 
to be added to the dossier, the defence always need the approval of the prosecutor, 
investigating judge or trial court. Defence rights are usually formulated as requests to 
the prosecutor or judge: the authorities are not obliged to fulfil such requests, or even 
to grant them in generous measure. Similarly, the defence may request the prosecutor 
or investigating judge to investigate certain exculpating material, but they are 
dependent on their co-operation; there is no right as such to force the authorities to 
extend the scope of their investigations.47 Interestingly enough, no legal criteria for 
assessing evidentiary requests from the defence are provided.48 I submit that the 
absence of such criteria implies that defence requests must be decided according to 
the test of relevance that the authorities would ordinarily apply to their own 
investigative decisions.49 That is to say, the prosecutor or judge will assess whether 
the defence’s evidentiary request is objectively and reasonably relevant to substantive 
truth finding. That also means that the officials should, in theory, have carried out the 
activity requested by the defence on their own motion anyway, which suggests the 
auxiliary nature of defence rights. In this view, only a prosecutorially and judicially 
controlled investigation can ensure the neutrality, reliability and completeness that is 
required for fair truth finding. 
 A second aspect of defence non-autonomy that continues to apply is that 
defence input in the evidentiary process is not seen as an essential contribution to fair 
truth finding. While it may normally be desirable, it can in some cases be missed 
because the authorities may be trusted to guarantee fair truth finding also without it. 

                                                
45 Art. 591 CCP; Van Kampen (1998), p. 81-83. 
46 Spronken (2009a), p. 315-321. 
47 Dreissen (2007), p. 387. 
48 On that matter, see Duker (2008). A legal criterion for information that is to be included in the 
dossier is now provided in art. 149a para. 2. 
49 In relation to witness requests, see Duker (2008). 
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For instance, defence input, even if found to be substantively relevant, can usually be 
curtailed if the interests of the official investigation so require. This is why the 
prosecutor must usually be heard in relation to evidentiary defence requests submitted 
to the investigating judge. Another example of restricted defence input is that the trial 
court may sometimes ignore the fact that a right or safeguard of the defence has been 
violated due to the prosecutor having breached a procedural rule (e.g., if evidence was 
lost, robbing the defence of an opportunity to test it). The trial court will then assess 
whether the interests of the defence have been harmed, which normally means that it 
will determine whether substantive truth finding has been hampered; the test is not, 
therefore, whether the defence have been unable to prepare and state their own case 
autonomously.50 A final example is the examination of vulnerable witnesses, in which 
defence questioning may be substituted by other means of assessing the witness’s 
reliability that are less painful for the witness but also restrict defence participation 
and input.51 All these examples go to show that the Dutch procedural system does not 
recognise that the defence have interests of their own other than substantive truth 
finding, or at least that it views the interests of the investigation almost always as 
superior. 
 The principle of non-autonomy of the defence also continues to influence the 
regulation of defence access to information concerning the investigation and the 
evidence. Although the position of the defence has much improved, the composition 
of the dossier continues to depend primarily on the prosecutor and investigating 
judge.52 The defence have no absolute right of access to information that is not in the 
dossier. Therefore, it is primarily for the prosecutor, and to a lesser extent the 
investigating judge (who, as we have seen, has lost terrain to the prosecutor), to 
determine what material is relevant and should be added to the dossier. Absent any 
independent defence investigations, the dossier, as constructed by the prosecutor, will 
normally contain the initial information with which the defence have to work and 
determine their strategy. In this way, whatever the defence can do to influence the 
evidentiary process depends largely on the information selected and supplied to them 
by the prosecutor. The questions they ask, the arguments they offer, and the requests 
they submit will in practice be based predominantly on the information disclosed to 
them.53 The defence can ask to inspect unused material and request that it be added to 
the dossier, but this is a potentially diabolical task: they have to argue why the 
material might be relevant without having seen it first, and even if they were granted 
an opportunity to inspect unused material, they first have to know what to look for.54 
Finally, although the defence should normally have full access to the dossier 
throughout the proceedings, the prosecution can always withhold sensitive 
                                                
50 On the example of lost evidence, see HR 20 October 1998, NJ 1999, 122. See also HR 14 January 
2003, NJ 2003, 288. In his note on the latter case, Y. Buruma argues that no sanction followed because 
the court of appeal had factored in the possibility that the missing evidence exculpated the defendant, 
but still found him guilty. In HR 30 September 2003, NJ 2004, 53, losing evidence was not sanctioned 
because the investigations requested by the defence could not have led to any exculpating information. 
51 Corstens & Borgers (2011), p. 703-704 (who argue, however, that this violates the ECHR if the 
witness testimony is the sole or decisive evidence against the accused). 
52 Van Kempen (2011), p. 18. 
53 Franken (2010), p. 403. 
54 Cf. Pelsser (2005): merely arguing that some unused material might have a bearing on the innocence 
of the accused is not enough to have it added to the dossier or to inspect it (see also HR 21 January 
1997, NJ 1997, 321). The diabolical nature of this task would be different only if the defence were 
given access to all unused material (e.g. in a data room made available by the prosecution) and 
sufficient resources to comb through all that material. For reasons of costs and of sensitivity, both are 
unlikely. 
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information. The procedure for doing so does not involve the defence; instead, an 
investigating judge acts as a safeguard to ensure that relevant exculpating information 
is not restricted. In that way, too, control on the dossier continues to be predominantly 
internal, between prosecutor and judge, rather than involving the defence as an 
external check.55 The same applies to restrictions on access to unused material. 
 In the Dutch inquisitorial system, defence rights are not only considered to be 
undesirable because they are superfluous, but also because they can be detrimental to 
inquisitorial truth finding.56 According to inquisitorial logic, defence input in or 
control over the evidentiary process can never replace the official investigation’s 
commitment to finding all objectively relevant incriminating and exculpating 
evidence, for the defence may be prone to trying to obscure the truth. One particular 
reason why a stronger, more autonomous defence role continues to be feared and 
resisted is that it may lead to a polarisation between the prosecutor and the defence. In 
response to an active evidentiary role of the defence, the prosecutor might be tempted 
to adopt a more partisan stance as well.57 If so, that would undermine one of the main 
guarantees for fair truth finding. Even if evidentiary defence rights were strengthened, 
the defence in the Dutch system would still not be in the position to shoulder the 
responsibility for gathering their own evidence. Owing to the inquisitorial tradition, 
they would lack the procedural rights, occupational culture, skills and experience for 
that. Any change in that direction would, therefore, require a complete systemic 
overhaul. Moreover, it would run contrary to the fundamental tenets of the 
inquisitorial tradition if the defence were given a responsibility to gather their own 
evidence: as the aim of criminal procedure is to find all objectively relevant 
incriminating as well as exculpating evidence, the scope of the investigations cannot 
be allowed to depend on the private initiative of the defence.  
 While evidentiary defence input remains largely non-autonomous, there are 
some subtle and minor deviations from this principle of inquisitorial procedural 
theory. These are triggered by the ECHR and the case law of the Strasbourg Court, 
and more recently also by EU rules on criminal procedure. Although a wide ‘margin 
of appreciation’ of sorts applies as to how the defence rights granted by the ECHR are 
implemented (as the Court judges the fairness of the proceedings as a whole),58 the 
Convention does lay down certain minimum requirements that tend to go beyond the 
principle of non-autonomy. As a consequence, defence involvement in the evidentiary 
process cannot always be made dependent on the prosecutor and court. For example, 
the notion of equality of arms has led to the defence being granted an absolute right to 
a second opinion on DNA evidence, and to appoint an expert to check tests conducted 
on behalf of the prosecutor.59 The right of the defence to confront and question 
                                                
55 Van Kampen (2013). 
56 Cf. Damaska (1986), p. 174-175, arguing that in an ideal-typical inquisitorial (i.e. policy-
implementing) process, the defence lawyer may be the defendant’s vigorous advocate as long as that 
does not frustrate the state’s desire to ensure a (factually) correct application of the law; therefore, 
‘there is no place for lawyers who serve the self-interest of clients and create obstacles to the 
realization of state programs.’ Damaska’s reference to ‘state programs’ should be taken to mean the 
desire to implement state policy and the commitment to figure out the substantive truth in order to 
ensure that such policy is applied in a factually correct manner. 
57 On such fears in relation to the introduction of the mini-instructie: Kamerstukken II, 1993-1994, 
23251, nr. 6, p. 6; De Wit (1991). In relation to the recent reduction of the role of the investigating 
judge in the pre-trial phase: Van Kempen (2011), p. 23-24. 
58 Van Kempen (2011). 
59 The strengthening of the defence’s position in relation to expert evidence was not due to the ECHR 
alone. It was also a measure to improve the quality of expert evidence. The idea was that if prosecutors 
and judges engage experts, they do so because they lack the knowledge required for the interpretation 



 166 

witnesses whose testimony is the sole or decisive evidence is also a more or less 
absolute Convention requirement,60 and the Dutch have had to abandon their use of 
‘compensatory measures’ of prosecutorial or judicial control. Some degree of 
autonomy also applies to the defence’s right to call witnesses to trial due to ECHR 
requirements.61 While it is up to the prosecutor or trial court to determine whether 
such requests are relevant for substantive truth finding (a stringent test), it has been 
argued in literature that the Convention requires a more generous approach: it should 
be up to the defence to decide what witnesses they consider relevant, and only in 
exceptional cases of obvious irrelevance should requests be refused.62 This is not 
(yet?) a general rule of case law, but should this tendency indeed be continued and 
even extended, for instance to defence requests to conduct investigations, a more 
autonomous position for the defence, with more opportunity to participate in the 
evidentiary process, may indeed evolve.  

As to EU influence on the autonomy of defence rights, the recent directive on 
the right of access to a lawyer in criminal proceedings lays down a rather absolute 
right to the presence of a lawyer during the interrogations. In implementing this 
directive, the Dutch legislature has no longer been able to use its traditional clause 
that defence rights can be restricted if the interests of the investigation so require. The 
directive contains its own limitation clause, which is much stricter.63 It does not allow 
sacrificing defence rights for substantive truth finding by the criminal justice 
authorities. This, too, is an important step towards autonomous defence rights that can 
be exercised without permission from the police, prosecutor or judge, and that do not 
depend on their contribution or harm to the quality of substantive truth finding. For 
the time being, however, its effect remains limited to the right of presence of a lawyer 
during the interrogations. As we have seen, such a right in itself does not necessarily 
violate inquisitorial principle as its effect on the possibility of defence input in the 
evidentiary process is slight. Therefore, the autonomy of that right is still far removed 
from a truly autonomous preparation, investigation and presentation of the case for 
the defence. 
 

8.5	   Regulated	  investigations	  
 
The fourth and final principle of ideal-typical inquisitorial procedural theory is the 
detailed regulation of the investigation of evidence. The state has extensive 
investigative powers in order to ensure that all relevant incriminating as well as 
                                                                                                                                      
of particular evidence. That also implies that the prosecutor or judge cannot independently assess the 
quality and soundness of the expert’s opinion. Therefore, the traditional inquisitorial guarantees for the 
quality of the investigation do not fully apply, and it makes sense to involve second opinions.  
60 Although the ECtHR has held, in relation to English law, that in exceptional cases the right to 
confrontation need not be absolute even if the testimony is the sole or decisive evidence against the 
suspect: ECtHR 10 July 2012, Al Khawaja and Tahery v. the UK. However, the consequences for 
Dutch law are unclear: De Wilde (2012); Alkema, case note in NJ 2012, 283; Schalken, case note in NJ 
2012, 649, para. 4. The ECtHR has referred to the special guarantees concerning hearsay that apply 
under English law, so the rule may not apply to other systems. 
61 It is interesting to observe that the Dutch system has more readily accepted autonomous defence 
rights with regard to experts than to witnesses. The reason may be that experts, even when instructed 
by a party, are trusted to be professionals and adhere to scientific standards of integrity, so that the risk 
of partisan evidence is smaller than for witnesses. 
62 Garé & Mevis (2000), p. 92; Groenhuijsen & Knigge (2004), p. 89-90; Scheele (2011). 
63 Art. 3(6) of directive 2013/48/EU, which is to be implemented in art. 28e CCP (the implementing 
legislation was pending at the time of writing). 
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exculpating evidence is gathered. Fair inquisitorial truth finding requires that these 
powers are regulated in law, both in order to protect individual rights and liberties, 
and to ensure that evidence that is gathered in the pre-trial phase and used by the trial 
court is reliable. As we have seen, it is still the case that the trial court mainly uses 
information recorded in the pre-trial phase and gathered in the dossier, rather than 
evidence that is examined orally at trial; if anything, its reliance on the pre-trial 
investigations has increased. This means that the regulation of the pre-trial 
investigations continues to be an important condition for fair truth finding, even more 
so than traditionally was the case. This is acknowledged in relation to new 
investigative powers that have been introduced in the 1990s. For instance, the law on 
special investigative powers, which significantly extends the state’s investigative 
arsenal, features extensive regulation as to how its new powers ought to be used. It 
prescribes how those powers should be applied and executed in order to ensure the 
reliability of the evidence found, and it lays down a requirement to keep detailed 
records so that the application and execution can be verified by the prosecutor and 
court. Another example of the regulation of the pre-trial process is the requirement to 
involve the defence when taking witness testimony or ordering expert investigations 
in the pre-trial phase. That requirement does not regulate the reliability of the 
evidence directly, but it is nonetheless crucial for fair truth finding as it allows the 
defence to check and control the gathering of evidence and thus contribute indirectly 
to its reliability and completeness. 
 However, at the same time there has been a tendency to apply procedural rules 
in a more flexible manner than inquisitorial theory prescribes. In particular, the rule 
that the trial court may use evidence obtained in breach of the rules as long as it 
considers the evidence to be reliable is generously used. This was the traditional 
position in the Netherlands, but it is interesting to note that steps towards stricter 
enforcement of procedural rules that were taken in the 1960s and 1970s have again 
been reversed. The changes initiated by the Moons commission have even brought 
more flexibility to the regulation of the pre-trial phase, as the trial court now has a 
wide discretion to determine whether and how to deal with rule violations. Except in 
cases involving serious breaches of fundamental rights and principles, trial courts are 
usually permitted to use any evidence they consider to be reliable.64 The impact of the 
ECHR in this regard is slight. Only in exceptional cases would the Convention require 
that unfairly obtained evidence be excluded lest the proceedings are rendered unfair.65 
In most cases, however, the Dutch system operates on the assumption that unlawfully 
obtained evidence can be reliable, and that the trial court can assess that reliability 
even if procedural rules have been breached.66 
 

8.6	   Conclusions:	  the	  coherence	  of	  the	  system	  
 

                                                
64 See the Supreme Court’s case law: HR 3 July 2001, NJ 2002, 8; HR 9 March 2004, NJ 2004, 263. 
For a case involving the breach of fundamental rights of the suspect, see HR 19 February 2013, LJN 
BY5322. Lower courts sometimes adopt a stricter stance on unlawfully obtained evidence, contrary to 
the Supreme Court’s case law: Dubelaar (2009). 
65 E.g. ECtHR 9 June 1998, Teixeira de Castro against Portugal. These are usually cases in which the 
suspect’s right of silence has been breached, e.g. through investigations involving entrapment, 
provocation, involuntary interrogations etc. 
66 For a defence of that position in literature, see, e.g., Machielse (1989); Buruma (1996); Crijns 
(2008); Dubelaar (2009). 



 168 

The question to be answered by means of this analysis is in what way and to what 
extent the traditional conditions for inquisitorial truth finding have continued to 
influence the recent development of the Dutch prosecutor’s role and position in 
relation to fair truth finding. The general tendency is that the prosecutor’s contribution 
to fair truth finding becomes increasingly more important and decisive. This is in line 
with the inquisitorial tradition because the prosecutor is expected to act in a quasi-
judicial, investigative manner: he is responsible for gathering all reasonably relevant 
incriminating and exculpating evidence. In that sense, making truth finding 
systemically more dependent on the prosecutor’s quasi-judicial commitment 
strengthens the inquisitorial nature of the system. In the Netherlands, it builds on a 
long tradition of trusting the prosecutor as guardian of the general interest, who is 
committed to having potentially relevant exculpating information investigated and 
evaluated. 
 However, the shift towards the prosecutor also means that other aspects of the 
traditional inquisitorial approach to fair truth finding are weakened. In particular, 
there has been a reduction of the involvement of the judge in the pre-trial phase as 
well as well as at trial. This pertains both to his active investigative role as well as to 
his hierarchical control on the prosecutor’s investigation. Although the prosecutor is 
seen as a judicial official, this change does imply a weakening of the inquisitorial 
safeguard of involving various officials in the investigation, checking and 
complementing each other’s decisions as a matter of checks and balances to ensure 
the quality of the investigations. Therefore, the system continues to depend on 
inquisitorial conditions – a judicially controlled investigation into the substantive 
truth – but it offers fewer procedural guarantees that these conditions are met than the 
prosecutor’s involvement in the evidentiary process. 

Meanwhile, the role of the defence with regard to the evidentiary process 
remains largely within the framework of the inquisitorial ideal type. While the 
defence have been granted more rights and opportunities to influence the evidentiary 
process – giving them a seemingly more adversarial role – they remain fundamentally 
dependent on judges and especially on the prosecutor for information about the case, 
the investigation of exculpating evidence, and the exercise of their right to present 
evidence. Whether or not the defence can exercise their evidentiary rights will usually 
depend on whether the prosecutor or court hold that doing so would be objectively 
and reasonably relevant for substantive truth finding, as was traditionally the case. 
That is not to say that the position of the defence has not been strengthened. It has, but 
in a way that respects the overall inquisitorial approach to truth finding: the defence 
can exert more control over the official investigation and seek to steer it, but ensuring 
fair truth finding ultimately remains in the hands of prosecutors and courts. The 
evidentiary rights of the ECHR, which seems to feature an adversarial defence role, 
have largely been implemented in a manner that respects the principles of inquisitorial 
procedural theory. There may, however, be a subtle and slight effect of the 
Convention towards a more autonomous position for the defence. Sometimes, the 
Convention and the Strasbourg Court do require that the defendant be granted certain 
rights, regardless of their contribution to substantive truth finding. This applies, for 
instance, to the right to confront decisive witnesses and to the right to have a lawyer 
present during the interrogations. If this trend continues, a more autonomous defence 
role may ensue. The EU is likely to have a similar effect, but for now its influence 
remains limited to the right to have a lawyer present during the police interrogations. 

The four principles of inquisitorial procedural theory have been retained, 
though sometimes in heavily amended form and with new ways of implementing and 
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guaranteeing them. This attempt at adhering to tradition and assimilating alien 
features has largely been successful, but there are some points at which potential 
problems of incoherence arise. One such point is the ambiguous relationship between 
judges and prosecutors. Judicial involvement in the investigations and hierarchical 
control by the courts on the prosecution have traditionally been seen as important 
guarantees for fair truth finding in addition to the prosecutor’s quasi judicial stance. 
But even traditionally, the nature of judicial involvement was somewhat ambiguous. 
Judges were expected to investigate actively, but at the same time the internal logic of 
an inquisitorial system encouraged them to rely on the prosecutor’s investigation. The 
ambiguous nature of the judicial role has been increased in the course of the past 
decades. Investigating judges and trial courts are now permitted to take a somewhat 
more passive stance with regard to the prosecutor, but they are also, somehow, still 
expected to carry a fully active responsibility for substantive truth finding. This is not 
necessarily incoherent: theoretically, the prosecutor’s quasi-judicial stance still 
ensures that the principle of judicial investigations is implemented even if the courts 
are no longer closely involved, although fewer other checks and balances are in place. 
But there is a risk that the allocation of responsibilities becomes unclear: the 
prosecutor may in practice become tempted to refer to the courts as carrying the 
ultimate responsibility for fair truth finding, whereas the courts in turn could refer to 
the prosecutor as carrying the main responsibility – creating an obvious risk of 
deferred responsibilities and systemic incoherence. 
 Another potential issue of systemic incoherence arises in relation to the role of 
the defence. The defence are increasingly made responsible for tendering timely and 
well-argued requests in order to get a judge to investigate something or give a 
reasoned decision. An active defence attitude even appears to have become a novel, 
fifth principle of fair truth finding, although the development has not been taken so far 
as to make fair truth finding truly dependent on defence initiative. Whatever be of 
defence input, the prosecutor is still expected to ensure substantive truth finding 
through his quasi-judicial role, and the investigating judge and trial court also 
(somewhat ambiguously) retain their active investigative role. But there is a tendency 
to make classical inquisitorial guarantees, such as judicial involvement in the 
investigations and active hierarchical control, more dependent on the wishes of the 
defence. To the extent that defence input in the evidentiary process has indeed 
become a condition for activating guarantees for fair truth finding, a problem of 
incoherence emerges. For the system also continues to hold on to the inquisitorial 
principle of non-autonomous defence rights. As a consequence, the defence will not 
always be capable of shouldering their responsibilities. They have to activate judicial 
control on the prosecutor (either by asking for investigations or by applying for 
hierarchical control), but at the same time they remain fundamentally dependent on 
the prosecutor. The principle of a non-autonomous defence role has also dictated 
against the introduction of a stronger role for the defence out of fear that doing so 
would undermine the quality of the official investigation. This leads to the 
contradictory situation that the defence must monitor the prosecutor, while the 
prosecutor must ensure that the defence are able to do so. 

The increasing importance of the prosecutor’s investigation for fair truth 
finding, due to the reduction of active judicial involvement and control as well as to 
structural limitations on defence input, is all the more problematic because the 
concept of quasi-judicial prosecution itself is subject to change. It is here that the third 
and final issue of potential systemic incoherence arises. Quasi-judicial prosecution is 
still expected, but its meaning has started to change as it is implemented and executed 
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in different, more bureaucratic ways than inquisitorial theory prescribes. It is 
questionable whether hierarchically imposed decision making procedures and 
guidelines can ensure the same commitment to substantive truth finding as the 
individual, critical, conscience-oriented, case-specific investigative decision making 
that the principle of judicial investigations calls for. Given the ever more important 
role of the prosecutor, the consequences of this incoherence are potentially 
significant: the prosecutor is expected to guard fair truth finding, but he is given 
structurally fewer means and opportunities to do so. This is especially true for bulk 
cases; in exceptionally grave or complex cases, the traditional inquisitorial approach 
to fair truth finding may still be applied to a fuller extent. But bulk cases, too, are 
important, and there is no justifiable ground for discriminating between bulk and 
exceptional cases in the sense that fewer guarantees for fair truth finding may apply to 
the former category. 
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9	   Final	  analysis	  and	  conclusions:	  the	  interaction	  between	  
converging	  trends	  and	  procedural	  tradition	  

 

9.1	   Introduction	  
 
In the preceding chapters, we have seen how the adversarial and inquisitorial ideal 
types of fair truth finding were traditionally implemented in the English and Dutch 
procedural systems, how those implementations have developed and changed in the 
course of the past decades, and whether, how and to what extent the principles of 
adversarial and inquisitorial procedural theory have continued to apply. We have seen 
that the role and position of the prosecutor in the evidentiary process was one of the 
main ways in which the inquisitorial and adversarial ideal types were traditionally 
implemented, and that the different roles of the prosecutor in the respective systems 
reflected the fundamental, cultural differences between inquisitorial and adversarial 
approaches to fair truth finding. The differences between the English and Dutch 
systems to which this gave rise – private prosecution and party equality in England 
versus a state prosecutor committed to substantive truth finding in the Netherlands – 
have since largely disappeared. The English system now features a public prosecutor 
who has important duties to aid the defence through the investigation and disclosure 
of exculpating evidence. In the Netherlands, the prosecutor continues to be positioned 
as a quasi-judicial investigator with important responsibilities for truth finding, but 
the defence have gained more opportunities to check and control him by participating 
in the evidentiary process. 

However, we have also seen that despite the seemingly growing similarity 
between the English and Dutch systems, the principles of adversarial and inquisitorial 
procedural theory continue to be influential. Both systems by and large tend to try to 
hold on to those principles, often finding new ways of implementing them in the 
procedural system. This is not always possible or successful: sometimes, issues of 
incoherence develop, ambiguities ensue, or new principles of procedural theory are 
introduced that sit ill at ease with the old , remaining ones. The question therefore 
arises whether the English and Dutch systems have held on to their originally distinct 
fundamental tenets, to the way they define and relate fairness and truth finding, the 
relationship between state and citizens, and the interests and responsibilities that are 
recognised. It is at this fundamental level that legal culture exists: the deeply rooted 
beliefs about what law is and ought to be.1 It is also at that level that tradition may 
remain dominant despite changes at the levels of procedural law or procedural theory.  

Therefore, in order to answer the main question of this book – whether 
fundamental differences between English and Dutch approaches to truth finding still 
apply – we shall first assess to what degree both systems still conform to their 
respective ideal-typical tenets (Section 2). Subsequently, in Section 3 the fundamental 
tenets of both systems as they are today are compared in order to determine whether 
they have converged or are in the process of doing so. In Section 4, I make some 
observations about the widespread idea that inquisitorial and adversarial ‘elements’ 
can be mixed and that this will lead to convergence. This will allow us to draw 
general conclusions about the significance of legal culture and tradition (in Section 5) 
                                                
1 Merryman (1978); Brants & Ringnalda (2011). 
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and about how convergence in criminal procedure should be understood and 
conceptualised (Section 6). This chapter ends with a look at the possible future course 
of convergence, based on the developments and tendencies that we have observed. 
 

9.2	   Procedural	  change	  and	  conformity	  to	  the	  ideal	  types	  

9.2.1	   Changes	  in	  procedural	  theory	  
At the level of procedural theory, the principles of fair truth finding have largely 
continued to apply in the Netherlands as well as in England despite many changes at 
the superficial level of procedural rules and features. In England, the principle of 
equality of arms continues to be a guiding principle. The trial phase in particular 
continues to be based on the requirement that the prosecution and the defendant 
should be able to contribute to the debate equally so that the truth can emerge. But in 
order to retain that equality, measures have had to be taken that restrict the autonomy 
and independence of the defence – another traditional condition for adversarial truth 
finding. The defence have been made dependent on the prosecutor’s selection and 
disclosure of relevant exculpating material, and also, to some extent, on the 
prosecutor and police gathering such evidence. This dependency places new 
responsibilities on the police and prosecution to consider and protect the interests of 
the defence actively. As a consequence, fair truth finding has become more dependent 
on the prosecutor assisting the defence, a role not traditionally provided for by the 
adversarial tradition. This means that a new condition of procedural theory is 
introduced: that the prosecutor aid the defence. However, the system is not willing to 
admit this and therefore also, ambiguously, holds on to the idea of independent 
defence investigations. Current procedural theory is therefore somewhat unclear and 
incoherent: the old principles are still applied, although autonomy and independence 
have been weakened; and a new principle of prosecutorial assistance is cautiously and 
reluctantly added, which conflicts with old theory. 
 In Dutch procedural theory, the judicial nature of the investigations has 
continued to be a guiding principle of how the truth should be found fairly, although 
its implementation is now centred more on the prosecutor than on the judge – a shift 
within, not outside of, inquisitorial theory. The notions of active court involvement in 
the investigations and active hierarchical supervision on the police and prosecutor 
have been weakened as the investigating judge and trial court are now permitted to 
take a somewhat more passive stance. Again, a new principle of procedural theory 
seems to have been introduced: that the defence have the opportunity to activate 
judicial involvement in and monitoring of the evidentiary process. And as in England, 
due to the continuing dominance of tradition, the system also holds on to the notion of 
active judicial control as a guarantee for fair truth finding – which makes the 
allocation of responsibilities ambiguous. Moreover, because of the their weak position 
under the inquisitorial tradition, the defence are not necessarily able to shoulder their 
new responsibility for ensuring fair truth finding. However, the principle of defence 
input as it is implemented in the Netherlands does not violate inquisitorial theory – at 
least, not yet. It concerns the activation of additional checks and controls on the 
official investigation, but it is not an absolute precondition of truth finding. Absent 
adequate defence input, substantive truth finding can and will still take place, but it 
will be predominantly dependent on the quasi-judicial attitude of the prosecutor, 
which, owing to tradition, is guaranteed by the procedural system in various ways. 
The system would only become truly incoherent if the prosecutor’s possibilities of 
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quasi-judicial decision making are reduced so that fair truth finding would truly 
become dependent on defence input. There are risks of this happening, but these have 
not yet fully materialised.  
 Both systems show a mixed development: some traditional principles are held 
on to, whereas others are sacrificed. In both systems, a new condition for fair truth 
finding is introduced. And in both systems, this combination of sacrificing some 
principles while retaining others, and consequently introducing new responsibilities, 
leads to ambiguity and potential systemic incoherence. The core question is what to 
make of this diffuse analysis. Do the shifts and changes at the level of procedural 
theory, with their ambiguities, contradictions and incoherence, imply that the 
fundamental tenets of the respective ideal types no longer apply? If those fundamental 
attitudes have changed, we may conclude that culturally and traditionally distinct 
notions about fair truth finding no longer hold true. Depending on how those 
fundamental tenets develop, the Dutch and English systems may then either be 
converging – moving towards a similar approach to fair truth finding – or they may be 
moving away from their traditional bases without necessarily becoming similar in a 
fundamental sense. 
 

9.2.2	   England	  and	  the	  fundamental	  tenets	  of	  the	  adversarial	  ideal	  type	  
In England, the changes at the level of procedural theory have significant 
consequences for the fundamental tenets of fair truth finding. The new condition of 
the prosecution having to assist the defence is particularly difficult to reconcile with 
the tenets of the adversarial ideal type to which the English system traditionally 
adhered. Whereas those ideal-typical tenets stress independence and autonomy, the 
defence have now become dependent on the prosecuting authorities in a number of 
important ways. However, that does not mean that all fundamental tenets of the 
adversarial tradition are abandoned, nor that the English have adopted inquisitorial 
tenets instead. 
 For one, truth finding is still thought to require a proceduralised debate that 
complies with certain formal conditions. The concept of fairness continues to require 
that both participants in the debate have adequate and equal opportunities to state their 
own case and test the arguments and evidence for the adversary. In particular, fair 
truth finding continues to require that the defence must have the opportunity to test 
the evidence for the prosecution and to investigate and present its own evidence and 
arguments. In this sense, a fundamentally adversarial approach is retained. However, 
in England fairness is no longer defined exclusively in formal and procedural terms, 
as the adversarial ideal type prescribes. It now also requires substantive efforts by the 
police and prosecution to look for material that could assist the defence, and to select 
and disclose it in a quasi-judicial manner, i.e. with regard to the interests of the 
defence, so that an adversarial debate between two opposing views on the facts can 
ensue. Compliance with the formal terms of equal debate is therefore still a necessary, 
but no longer a sufficient condition for fair truth finding. Consequently, the formal 
definition as well as the linear and direct relationship between fairness and truth 
finding, both fundamental tenets of the ideal-typical adversarial notions of fair truth 
finding, no longer fully apply. Even if all formal conditions for a fair debate have 
been fulfilled, the truth can no longer automatically be said to have been found, since 
the substantively defined conditions pertaining to the prosecutor’s efforts and decision 
making must also be complied with. Although there are ways to encourage such 
efforts (as is the case in an inquisitorial system), they cannot be grasped exclusively 
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by means of procedural rules; trust that the police and prosecution protect the interests 
of the defence is also required. 
 Ideal-typical adversarial culture employs the fundamental tenet of opposed, 
partisan interests and divided responsibilities: the defendant and prosecutor must each 
state their own case, and the trial court is responsible for enforcing the rules of the 
debate. No-one has the overall, singular responsibility to find ‘the’ truth; instead, the 
truth is believed to emerge through the clash of partisan interests. This is still the case 
in England today in the sense that the procedural system allows partisan interests to 
shape the fact-finding process. Neither the prosecutor, nor the defence, nor the court 
have a duty to ensure that all substantively relevant evidence is heard; only the trial 
court will apply an objective test of relevance, and only in an exclusive, not an 
inclusive manner (i.e. only to rule out evidence submitted by a party, not to include 
evidence not submitted by a party). But it is no longer true that each side – the 
prosecutor and the defendant – exclusively represents and furthers his own interests 
independently from one another. Because the inequality between prosecution and 
defence has to be compensated for, the prosecutor now also has a responsibility to 
assist the defence. This does not necessarily mean that the prosecutor is tasked with 
conducting a full, inquisitorial-style investigation into all reasonably relevant 
incriminating and exculpating evidence – this does not seem to be the case in 
England, although procedural theory is ambiguous on this point. What is considered 
to be relevant exculpating evidence is still determined by the partisan interests of the 
defence, rather than by an overarching non-partisan commitment to find the 
substantive truth: the defence must effectively ‘steer’ the police investigations into 
exculpating evidence. In that way, partisan interests still determine the scope of the 
fact-finding process, and the adversarial fundamental tenet of opposed interests still 
applies. However, the idea that the responsibilities for representing those partisan 
interests must also be divided no longer holds true: the prosecutor is responsible for 
protecting his own interests as well as those of the defence. 
 These shifts in cultural attitude towards fair truth finding also impact the third 
and final tenet of ideal-typical adversarial culture, that of the limited role of the state 
in protecting the rights and interests of citizens. Traditionally, citizens had to have the 
opportunity to defend their individual rights, liberties and interests against state 
intervention independently and autonomously through means of legal process, as the 
state could not be trusted to do so for them. But in England the days of state passivity 
have long gone. The emergence of codified police powers and public prosecutors, and 
the overall professionalisation of criminal justice, have triggered changes in 
adversarial procedural theory. It can no longer be maintained that individual citizens 
are capable of defending their rights and interests against the state entirely on their 
own. The fact that they now require some degree of assistance from the state in doing 
so means that the state has a corresponding responsibility to ensure actively that 
defendants are capable of realizing their rights. However, the idea of empowering 
individuals to defend their interests is not entirely abandoned: the guiding idea of 
English legal culture remains that defendants should be enabled to do so at trial, but it 
is now also accepted that this can only work with help from state officials in the pre-
trial phase.  
 In sum, the overall image that emerges at the level of fundamental tenets is 
clearer than the sometimes contradictory and ambiguous changes of procedural 
theory. The fundamental tenets of the adversarial ideal type, which traditionally 
undergirded the English procedural system, can no longer be said to apply fully. 
Thinking in terms of proceduralised fairness, opposing partisan interests, and 
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empowering citizens to defend their interests against the state continues to be 
influential, but those fundamental tenets are no longer respected to their full, 
traditional extent. The introduction of responsibilities for the prosecution to assist the 
defence with performing their role implies a fundamental deviation from the formal 
concept of adversarial fairness, the division of responsibilities and the limited role of 
the state. Although the system has tried to hold on to notions and principles of 
adversarial truth finding, especially equal debate, it has done so in a way that no 
longer complies with the fundamental tenets of the adversarial ideal type. This does 
not imply a radical transition towards a method of fair truth finding that is fully 
dependent on the state’s investigative efforts in an inquisitorial sense. Nonetheless, 
even the introduction of a limited state responsibility to assist the defence is a breach 
of adversarial principle, which is based on independence and autonomy. Therefore, it 
must be concluded that the English system has started to deviate from the adversarial 
fundamental tenets that traditionally and historically undergirded it. 
 

9.2.3	   The	  Netherlands	  and	  the	  inquisitorial	  ideal	  type	  
In the Netherlands, by contrast, the changes and shifts in procedural theory have 
generally respected the fundamental tenets of the inquisitorial ideal type. By and 
large, the traditional principles of inquisitorial procedural theory continue to apply, 
and so do the underlying fundamental tenets. However, the weakening of traditional 
inquisitorial guarantees coupled with increased expectations of defence input do risk a 
breach with those tenets. 
 In Dutch legal culture, the fundamental belief that the truth is found through 
an official investigation into all reasonably relevant incriminating and exculpating 
evidence still prevails. Also, fairness is still defined in predominantly substantive 
terms, with reference to the efforts that investigative officials have to make in finding 
the substantive truth rather than (exclusively) procedural formalities that have to be 
complied with. In that sense, the Dutch culture stays close to the ideal type. The way 
in which fairness is defined does change: whereas fairness traditionally required 
active and close judicial involvement in the investigations, it now usually suffices for 
the prosecutor to exercise his quasi-judicial role without too much active judicial 
input. This is not a fundamental shift, because the procedural system continues to 
attach to official efforts to find the substantive truth. The ECHR and (increasingly) 
the EU do have the potential of introducing formal guarantees of fairness to the 
benefit of the defence (such as evidentiary rights that it can exercise independently 
from the prosecutor’s consent, or the right to the presence of a lawyer during the 
police interrogation), but for the time being the effect remains slight. Overall, the 
shifts and developments that have occurred do not change the fact that fairness is still 
thought to be geared largely towards ensuring the quality of the official investigation: 
its covering all reasonably relevant lines of incriminating and exculpating inquiry, 
verifying the reliability of evidence, and recording and presenting it in a neutral, 
impartial manner. The relationship between fairness and truth finding also retains its 
somewhat circular nature: it is still possible for courts to find the truth even if rules of 
procedural fairness have been breached. Thus, while changes to the details of this 
fundamental tenet do occur, they do not deviate from it in any essential way. 
 The recognition of one overarching and non-partisan interest only, that of 
finding the substantive truth, also continues to be a fundamental tenet of the Dutch 
approach to fair truth finding. The police, prosecutor, investigating judge, trial court 
and court of appeal all continue to share this responsibility. A potential breach of this 
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tenet lies with the role of the defence. More than before, the defence are now 
recognised as having legitimate partisan interests that should be acknowledged in the 
framework of criminal procedure. As much as this may suggest a deviation from the 
tenet of shared responsibilities, the defence are still not considered to have a real 
interest in investigating their own evidence and presenting their partisan view on the 
facts. Instead, their contribution functions as an additional, auxiliary check on 
whether the state officials carry out their responsibility for substantive truth finding. 
However, whereas the idea that criminal procedure serves the overriding interest of 
substantive truth finding continues to apply, two changes in thinking about the 
allocation of responsibilities have occurred. First, the idea that the responsibility for 
ensuring fair truth finding ought to be shared between state officials has been 
abandoned by shifting much of it to the prosecutor. Therefore, the traditional 
attachment to complementary control and checks and balances within the state 
apparatus has been weakened. Again, this is a shift of emphasis within the confines of 
inquisitorial fundamental tenets, not an essential deviation from it. Second, the 
defendant has been given actual responsibilities to contribute to fair truth finding, as 
he must sometimes activate inquisitorial mechanisms of judicial control on the 
prosecutor’s investigation. It is at this second point that a potential deviation occurs, 
given the traditional role of the state in ensuring fair truth finding. However, the 
precise portent of this change is difficult to assess: the system ambiguously expects 
defence input but also continues to attach great value to ex officio judicial 
responsibility for fair truth finding, as well as to substantive truth finding by the 
prosecutor, regardless of defence input. 
 The third fundamental tenet of ideal-typical inquisitorial culture is the belief 
that the state ought to ensure that the proceedings are fair and that all substantively 
relevant incriminating and exculpating evidence is found and evaluated. Because 
hearing all relevant evidence is viewed as a general interest of society, ensuring it 
cannot be left to the initiative of the defence. Today, the state is still expected to 
represent and protect the general interest in truth finding, in particular through the 
prosecutor’s quasi-judicial investigation. But the validity of this fundamental tenet has 
become ambiguous, as more active input from the defence is now expected. On the 
one hand, the activation of judicial control mechanisms that are still seen as important 
guarantees for fair truth finding sometimes depends on the defence. On the other 
hand, failure on the part of the defence to draw attention to exculpating lines of 
inquiry should not mean that those lines are not pursued. The quasi-judicial 
prosecutor is still expected to do so on his own motion, and the investigating judge 
and trial court are also still expected to exert some degree of active control on the 
prosecutor and be ex officio involved in the investigations. It would rather seem, 
therefore, that the fundamental tenet of the state ensuring substantive truth finding 
still holds true, but that it is now believed that fewer procedural guarantees and 
safeguards are required to ensure its correct implementation. The defence, then, have 
a responsibility to activate additional checks on the truth finding process if they so 
desire. 
 Whether the changing relationship between the prosecution and the defence 
leads to real breaches with the fundamental tenets of the inquisitorial tradition 
remains to be seen. It all depends on the nature of the defence’s new responsibilities. 
Only if fair truth finding is dependent on the defence exercising their evidentiary 
rights can this be said to be the case. That would be true only if failure on the part of 
the defence to raise an issue or tender a complaint would result in reasonably relevant 
exculpating evidence not being investigated or heard. For only then would the state’s 
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duty to ensure that all germane evidence is found be abandoned.2 As for now, that 
does not seem to be the case. The idea of quasi-judicial prosecutors heading the 
investigations with some degree of active judicial involvement and control still apply, 
so that defence input is not in theory a necessary condition for substantive truth 
finding. But the role of the defence in the evidentiary process is obviously developing, 
and there is clearly a possibility that the Dutch system may abandon the fundamental 
tenets of the inquisitorial tradition on this point. 

In sum, the ideal-typical fundamental tenets of an inquisitorial legal culture 
have largely been retained in the Netherlands. The meaning of and relationship 
between fairness and truth finding stay close to the ideal type, as do the recognised 
responsibilities and interests and the desired role of the state. But there have been 
changes within that general framework of fundamental tenets. Truth finding is defined 
largely in substantive terms, as efforts required, but there are fewer procedural checks 
on the prosecutor’s investigative efforts, and it sometimes falls on the defence to 
activate them. This does not, however, imply a deviation from the inquisitorial 
fundamental tenets. The limited possibilities of defence input simply mean that fair 
truth finding increasingly rests on the prosecutor, with fewer checks on the quality of 
his work, so that the prosecutor’s quasi-judicial attitude becomes a more crucial 
condition for fair truth finding. That does not mean, however, that there is no risk of 
deviations in the near future, as we shall see shortly. 

 

9.3	   Comparison:	  does	  convergence	  occur?	  
 
On a superficial level – looking at the rules and features of procedural law – 
convergence between English and Dutch criminal procedure does appear to take place 
as both systems become more similar and seem to be moving closer together on the 
continuum between the inquisitorial and adversarial ideal types.3 This applies in 
particular to the role and position of the prosecutor, and to other aspects of the 
procedural system that pertain to the prosecutor’s contribution to fair truth finding 
indirectly. On the English side, the creation of codified police powers and a public 
prosecution service, which also takes care of the interests of the defence, signals a 
shift towards the inquisitorial side. As to the Dutch system, the prosecutor’s role and 
position remain on the inquisitorial side of the continuum, but the growing room for 
defence input in the evidentiary process signals a tendency towards the adversarial. In 
both systems, the relationship between the prosecutor and the defence becomes 
similar: the prosecutor gathers most of the evidence, and the defence respond to it by 
trying to undermine the prosecution case. These are clearly converging tendencies, 
but they occur at the lowest level of legal-cultural analysis only: the level of 
procedural rules and features that implement the theoretical principles of fair truth 
finding, which in turn are based on the distinct fundamental tenets of the inquisitorial 
and adversarial procedural traditions. Convergence at that lowest level tells us little 
about changes at those deeper levels, and therefore it does not automatically imply 
that fundamental cultural notions about fair truth finding and procedural theory 
become, or have become, more similar. Seemingly similar rules and features may be 

                                                
2 Cf. Jörg, Field & Brants (1995). 
3 For this conclusion – though not necessarily applied to Dutch and English procedural law – see e.g. 
Spencer (2002); Jackson (2005); Schwikkard (2008); Jackson & Summers (2012). 
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based on distinct cultural ideas and assumptions, and therefore may have a different 
meaning and function for fair truth finding.4 
 In this way, tradition can work against convergence. In the Netherlands and 
England alike, the procedural system is still largely geared towards fulfilling the 
traditional theoretical conditions for inquisitorial and adversarial truth finding 
respectively. Both systems try to hold on to those theoretical principles and to their 
underlying fundamental tenets. This is true for the traditional forms of trial, but also 
for the simplified procedures and diversion mechanisms that have gained importance 
in the course of the past decades. In the process of change and development, the 
traditional principles of fair truth finding and their corresponding fundamental tenets 
are amended and interpreted in novel ways, giving new meaning to the traditional 
notions of fair truth finding that undergirded the respective systems. In principle, such 
changes are possible without fundamentally altering or abandoning the fundamental 
tenets of a tradition. Traditions are dynamic and flexible, and while they may guide 
developments in the legal system, they are also likely to change in subtle ways.5 The 
relationship between culture and tradition on the one hand and the procedural system 
on the other is a dialectical one, which gives traditions the power to accommodate and 
absorb procedural change to some degree without losing its essence.6  

Both systems combine traditional principles with new approaches and ideas. 
In England, equal debate remains a guiding principle, but new methods of ensuring 
equality are now accepted. In the Netherlands, the official inquest into all reasonably 
relevant evidence continues to be dominant, but new ways have been found to ensure 
that it is up to standard. This does not, however, mean that the English system 
becomes inquisitorial or the Dutch adversarial by default. Both systems integrate 
novel, non-traditional elements into the existing procedural framework and tradition 
with the purpose of ensuring that their respective traditional conditions for fair truth 
finding are complied with. In England, the prosecutor’s having to assist the defence 
does not mean that the prosecutor has an inquisitorial-like duty to look for all 
reasonably relevant incriminating and exculpating evidence. Instead, he must assist 
the defence with performing their adversarial role by looking for the sort of evidence 
the defence decide they wish to use and disclosing it to them. In that way, a seemingly 
inquisitorial mechanism is used to preserve the principles of adversarial truth finding. 
In the Netherlands, the more active role of the defence vis-à-vis the prosecutor and 
their possibility to present their view on the facts to the trial court does not imply that 
the defence can and should conduct their own investigations and contribute to an 
adversarial debate. Rather, the defence have been given the opportunity (and 
responsibility) to activate typically inquisitorial mechanisms of judicial control on the 
prosecutor and judicial involvement in the investigations by informing the trial court 
and thus assisting it with its substantive truth finding efforts. Here, a seemingly 
adversarial feature is used as a way of applying inquisitorial guarantees for fair truth 
finding. 

Important fundamental differences remain between Dutch and English 
systems of criminal procedure. In particular, the notion of relevance continues to 
divide them. In England, what is relevant is still determined by the parties according 
to partisan interests, i.e. party relevance. Party choice determines what evidence is 
investigated and presented to the trial court, even if the defence now need the 
prosecutor’s assistance to execute their wishes. In the Netherlands, relevance still 
                                                
4 Cf. Legrand (1996); Legrand (1997). 
5 Glenn (2006); Field (2009). 
6 Brants (2011). 
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means substantive relevance and it is determined primarily by judges and the 
prosecutor, not by the defence. This difference permeates both system’s approach to 
truth finding. While both systems now provide for defence control on the prosecution, 
the possibilities of the defence to contribute to fair truth finding remain fundamentally 
distinct. In England, the defence are still expected to be independent and autonomous 
(although that condition can no longer be adequately fulfilled) in the sense that they 
gather their own evidence, decide on relevance on their own, and present their own 
view on the facts. In the Netherlands, the defence have gained the possibility to 
participate, but this is not the same as them being autonomous. Defence participation 
suggests that the defence have the opportunity to check, control and add to the official 
investigation, yet it does not imply that fair truth finding does not depend on the 
investigating authorities. That would only be true if the defence could operate 
autonomously, without assistance from or dependence on the police and prosecution 
and prepare their own view on the case with their own evidence. In the Netherlands, 
that is clearly not the case. 

The main question of this book – In what way and to what extent do the 
traditional differences between cultural notions of how truth ought to be found fairly 
still apply? – can now be answered. Despite growing superficial similarity, the 
fundamental notions of fair truth finding that undergird the English and Dutch 
systems remain distinct. There are internal and external influences that cause the 
systems to change, but they generally try to incorporate those in the framework of 
their respective procedural traditions. Some of those attempts are successful. But even 
when such accommodation is not possible, systems will generally try to hold on to 
those tenets and principles of its tradition that can be salvaged. That can lead to partial 
deviations from traditional fundaments, resulting in systemic incoherence, as has been 
the case in England more so than in the Netherlands. However, the diffuse image of 
procedural development in both countries – drifting away from some traditional 
fundamental tenets and theoretical principles while holding on to others – means that 
there is no straightforward convergence between English and Dutch criminal 
procedure. There is not – at least, not yet – convergence in the sense that principles 
prescribing how the truth should be found and their corresponding fundamental tenets 
become similar between both systems.  

These conclusions pertain to two specific procedural systems only. Our 
analysis says nothing about the development of other adversarial and inquisitorial 
systems. It may well be that there is convergence elsewhere, or that other adversarial 
and inquisitorial systems have moved away from their traditional bases in a more 
coherent manner than we have encountered. Without further research into other 
jurisdictions, the findings of this study cannot be extrapolated to the inquisitorial and 
adversarial traditions generally. But our findings do suggest that procedural tradition 
is likely to be resilient in other jurisdictions that employ variants of the inquisitorial or 
adversarial type: although things may change and even become more similar at the 
surface, the truth finding fundaments – the theoretical principles what fair truth 
finding requires and the corresponding fundamental tenets of state, citizens and 
individual rights – are likely to be more stable. Other jurisdictions of the inquisitorial 
and adversarial traditions are likely to face similar problems, challenges and reforms 
as the Dutch and English systems. Although they will have their own, unique ways of 
dealing with them, tradition is likely to be an important factor. Therefore, we may 
hypothesise that in general, although convergence in a superficial sense may well be 
taking place, there is unlikely to be fundamental convergence between systems of the 
adversarial and inquisitorial traditions. 
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9.4	   Mixing	  ‘elements’	  of	  adversarial	  and	  inquisitorial	  procedure	  
 
Given how much has been written about convergence, it may come as a surprise to 
conclude that inquisitorial and adversarial systems are not (yet) converging, at least 
not at a fundamental level. At first glance, convergence is indeed a plausible 
conclusion, given that the similarities between the two kinds of system seem to have 
become much more obvious in the course of the past decades while many differences 
seem to have disappeared. The key to understanding how systems can remain 
fundamentally different despite obvious clues to the contrary lies in discarding the 
idea that inquisitorial ‘elements’ can sometimes be introduced into an adversarial 
system, or vice versa. The observation of a seemingly inquisitorial element in an 
adversarial system, or the reverse situation, can and often does trigger the conclusion 
that the system are converging.7 Convergence, then, would be the process of systems 
copying and borrowing from one another so that they become increasingly more 
similar – indeed, a variant of the legal transplant thesis.8 But the analytical distinction 
between the superficial level of rules and features on the one hand and the 
fundamental level of procedural theory and cultural tenets of fair truth finding on the 
other, explains that an alien transplant will usually have a different meaning in the 
recipient system than in the donor country.9 In the context of criminal procedure, the 
meaning of a procedural rule or feature is the way it contributes to fair truth finding 
by ensuring that one or more of the conditions of procedural theory are fulfilled. 
Therefore, an inquisitorial element in an adversarial system is unlikely to be truly 
inquisitorial in the sense that it promotes principles of inquisitorial truth finding: 
given that most of the system continues to be predicated on adversarial principles, it 
would lack the systemic context to do so. The same, of course, is true for adversarial 
elements in an inquisitorial system. A number of examples, derived from our 
preceding inquiry, can illustrate this point. 
 English criminal procedure now contains a variety of seemingly inquisitorial 
elements. Three of those are particularly noteworthy. First, there is something of a 
duty on the police and prosecutor to assist the defence by investigating exculpating 
evidence. This would seem to be a transplant of the inquisitorial feature of a state 
investigation into all reasonably relevant exculpating evidence. We have already seen 
that is not: in essence, the English system continues to employ an (adversarial) 
concept of party relevance, whereas the Dutch system uses an (inquisitorial) notion of 
substantive relevance. Though a novelty in an adversarial system, the function of the 
police investigation into exculpating evidence is to enable the defence to perform 
their adversarial role. Consequently, its scope is limited to exculpating material that 
the defence indicate as being relevant: it is up to the defence to argue why they 
consider a particular line of inquiry relevant, and if they can do so the police and 
prosecution must pursue it. But the police and the prosecution are not required to 
pursue and gather all substantively relevant exculpating evidence on their own 
motion, as inquisitorial theory prescribes and the Dutch procedural system requires. 
Furthermore, the function of the English police investigation into exculpatory material 
differs from its inquisitorial counterpart. It is not geared at informing the tribunal of 
fact of all relevant evidence found. Instead, exculpating material is disclosed to the 
                                                
7 E.g. Spencer (2003); Schwikkard (2007); Weigend (2011); Jackson & Summers (2012). 
8 Markesinis (1994). 
9 Legrand (1996). 
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defence, and it is up to them to select whatever they wish to present to the trial court 
according to their partisan determination of what is relevant; exculpating information 
found by the police but not used by the defence will not become known to the trial 
court even if it is substantially relevant. By contrast, in the Netherlands the dossier 
ensures that all substantively relevant exculpating evidence, found and selected by the 
police, prosecutor and investigating judge, is brought to the attention of the trial court, 
regardless of what the defence make of it. 
 A second example of a potentially inquisitorial element in English criminal 
procedure is the increasingly active role of the trial court. This, too, would seem to 
bring the English system closer to the inquisitorial type, which features an active, 
investigating trial court. However, in England the meaning of judicial intervention in 
the evidentiary process is closer to the adversarial method of truth finding than to the 
inquisitorial. Judges intervene in the evidentiary process not because they should 
actively search for the truth, but because they must manage the adversarial debate: 
they must see to it that the trial debate is sufficiently concise and focused on the 
issues so that resources are used efficiently and that the jury can take a proper 
decision on the facts. In short, the active trial court serves to improve the quality of 
the trial debate and thereby facilitate adversarial truth finding. This may involve the 
court being more robust in overruling party choice, but it does not allow the court to 
seek out its own evidence, as an inquisitorial trial court can and must do. In 
comparison, the active attitude of the Dutch trial court has a very different meaning. It 
calls for substantive involvement in the investigations, so that the court can check the 
thoroughness and fairness of the prosecutor’s official investigation. 
 Thirdly and finally, the conditional caution provides an example of how a 
seemingly inquisitorial element loses its inquisitorial function in the context of an 
adversarial system. In the Netherlands, in a truly inquisitorial fashion, the prosecutor 
can decide on guilt and impose a penalty if the suspect voluntarily waives his right to 
trial. In England, Crown prosecutors now have a similar power, but with the crucial 
difference that they do not decide on guilt. The conditional caution involves 
consensual truth finding, in which an agreement on the facts between the prosecution 
and the defence is sufficient for fair truth finding. In the Netherlands, it is not possible 
to find the truth by consensus. The English conditional caution is closer to the older 
Dutch transaction than the recent prosecutor’s fine, as the former did not involve 
prosecutorial truth finding. But the transaction is set to be replaced because it is not 
considered an appropriate instrument of inquisitorial truth finding. Therefore, the role 
of the prosecutor in diversion continues to diverge, owing to distinct ideas on how the 
truth ought to be found. 
 In the Netherlands, a number of seemingly adversarial elements can equally be 
demonstrated to have an inquisitorial meaning and function. One notable example, 
one that is often claimed to be an adversarial element, is the dialogue-style 
proceedings, in which the courts are relatively passive and respond mainly to the 
issues raised by the parties.10 This seems like an adversarial feature because it gives 
the parties some control over the evidentiary process: not the trial court, but the 
parties appear to decide what issues are discussed and what evidence is heard. The 
dialogue style of proceedings does not, however, reflect adversarial notions of fair 
truth finding. Firstly, it does not derogate from the trial court’s responsibility to find 
the substantive truth, which requires it to go beyond the evidence presented by the 
parties if the court considers it relevant to do so. Secondly, the dossier will still 

                                                
10 E.g, Groenhuijsen (2012), p 59; Simmelink (2012), p. 129-131. 
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contain all substantively relevant information gathered in the course of the full 
investigation by the police and the prosecution, and it will be available to the trial 
court as the basis of its decision making on the facts. Thirdly, the function of the 
dialogue-style proceedings is not to let the parties decide on the relevance of the 
evidence, but to force them to engage in a debate on the facts.  
 Trial as adversarial debate can also obtain an inquisitorial function. The oral 
examination of evidence, coupled with party debate about the meaning and reliability 
of that evidence, is a necessary condition for adversarial truth finding. Therefore, it is 
tempting to view it as an adversarial element if introduced in an inquisitorial system. 
However, while not a necessity for inquisitorial truth finding, oral debate is not at 
odds with it either. In fact, oral debate can obtain an inquisitorial function. In the 
Netherlands, and in many other inquisitorial systems since the mid 19th century,11 oral 
debate functions as an added check on the completeness and reliability of the official 
investigation. The defence can participate and in that way draw the attention of the 
trial court to weaknesses and gaps in the prosecution case. At the same time, the 
inquisitorial nature of truth finding can be preserved: the defence do not gather their 
own evidence or present their own case at trial, the prosecutor continues to be 
responsible for substantive truth finding, and the trial court is not restricted to partisan 
choice. Oral debate, then, is an additional rather than a conditional mechanism of 
truth finding. In England, by contrast, the oral debate involves two opposing, partisan 
views on the case before a passive court, so that it is constitutive for fair truth finding. 

Evidentiary defence rights provide a third and final example of a novel feature 
that at first glance appears to be an adversarial element but on closer reflection has an 
inquisitorial function. Defence rights – such as access to unused material (i.e. 
disclosure of sorts), the introduction of evidence into the dossier, the testing of 
prosecution evidence – seem to allow the defence to make an autonomous 
contribution to the fact-finding process, to present their own, independently conceived 
view on the facts. However, in the Netherlands the purpose of such defence rights is, 
again, to provide an additional check on the completeness and reliability of the 
investigation. They are not intended to allow the defence to gather their own evidence 
and give their own version of the facts. Instead, they are meant to allow the defence to 
comment on the official investigation and thereby to trigger further inquiries by the 
prosecutor, investigating judge, and trial court. That defence right in the Netherlands 
have such an auxiliary function follows from their largely non-autonomous nature 
(most are construed as ‘reminders’ to the officials, not as enforceable rights). It also 
follows from the fact that the prosecutor and the court are required to find all 
substantively relevant evidence on their own motion, regardless of defence input. In 
that constellation, seemingly adversarial defence rights actually serve as added checks 
that the authorities do what the inquisitorial system expects of them. 

These examples show that the introduction of ‘adversarial’ elements in an 
inquisitorial system, or vice versa, does not automatically lead to convergence. In an 
inquisitorial system, adversarial elements can be introduced in a way that complies 
with inquisitorial procedural theory and respects the fundamental tenets of an 
inquisitorial culture because the commitment to substantive truth finding by means of 
an official, judicially controlled investigation remains. Equally, inquisitorial elements 
in an adversarial system can be combined in a way that respects adversarial theory 
and its corresponding fundamental tenets because truth finding can continue to be 
based on equal debate. This is not to deny the fact that certain rules or features can be 

                                                
11 See supra para. 6.2 and 6.4. 
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introduced in both types of system in a similar way, so that both systems appear to 
become more similar. International human rights law and European legislation may 
very well do so. For example, the suspect’s right to have a lawyer present at the police 
interrogation has simply be forced onto domestic systems by including it in an EU 
directive, and it has to be implemented whatever be of domestic cultural resistance or 
potential systemic incompatibility. In that way, there can indeed be convergence or 
approximation of minimum standards of fair trial with which inquisitorial and 
adversarial systems must both comply.12 But my point is that it would be 
inappropriate to use the term convergence for such shared minimum standards: it is 
possible that supra-national norm are integrated into the traditional framework so that 
procedural theory and fundamental notions about fairness and truth finding do not 
become more similar, despite growing similarity or unity at the surface. 

Of course, it is not always possible to integrate alien elements and features 
into the traditional method of fair truth finding. Coherence and ambiguity will often 
be the result, and we have seen that this is the case in England and the Netherlands. 
But if change and reform pushes a system away from its traditional basis, it is far 
from obvious that an inquisitorial system would become adversarial by default (or 
vice versa), or that inquisitorial and adversarial systems would converge onto some 
sort of hybrid. That is a much more complicated process that involves not only 
changes to positive law, but also to deeply rooted cultural attitudes about fairness and 
truth finding, the role of the state and the rights of citizens, and the recognition of 
what interests citizens have, who should protect them, and how. 
 

9.5	   The	  significance	  of	  legal	  culture	  and	  procedural	  tradition	  
 
Having seen and analysed the process of procedural change and the interaction with 
procedural tradition in England and the Netherlands, it is possible to draw a number 
of general, rather more theoretical conclusions about the concept of convergence and 
the continuing relevance of the adversarial and inquisitorial traditions. First, 
convergence must be studied not at the superficial level of rules and features but at a 
fundamental level that covers the theoretical conditions for fair truth finding and their 
undergirding ideas, beliefs and assumptions about what fairness and truth finding 
mean, what the proper role of the state is, and how responsibilities and interests 
should be allocated. Only at this level can the concept of procedural systems 
becoming more similar be meaningfully applied. Superficial similarity, covering the 
mere rules, features and institutions of a procedural system, does not necessarily 
imply that systems are in fact becoming more similar.13 For the meaning of similar or 
even identical rules and features, that is to say the way they seek to guarantee and 
contribute to fair truth finding, depends on the cultural fundaments on which the 
procedural system is built: if two outwardly similar rules or features have distinct 
functions and meanings in their respective systemic contexts, they cannot be said to 
be similar at all. The fundamental tenets of a particular legal culture, and the 
procedural theory that follows from them, determine the function of the system’s 
rules. As we have seen before, the notion of mixing diverse ‘elements’ should be 
discarded for this reason. 
 Second, procedural tradition and legal culture are likely to act as a force 
against convergence, either by resisting fundamental deviations or by absorbing alien 
                                                
12 Brants & Franken (2009). 
13 Legrand (2003). 
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elements. Although this book has not used the concepts of culture and tradition to 
indicate causal relations in the development of procedural systems, it is nonetheless 
plausible that forces are at play that have to do with fundamental, normative notions 
about fairness and truth finding. Legal culture as construed here may very well 
overlap with the actual law in minds, which is the sort of culture that may work as a 
force on legal development.14 That force seems to work in various ways: as implicit 
assumptions and ways of reasoning that guide reforms; as explicit arguments used to 
conserve tradition; as aims and purposes that inform the interpretation of statutory 
provisions, guidance and case law; and as occupational cultures that influence how 
law is applied in practice. It is this distinction between culturally determined meaning 
and formal rules that explains how a procedural tradition can absorb and 
accommodate change without losing its fundamental characteristics: tradition does not 
so much adopt novelties as adapt them.15 At the same time, the causal force may also 
go the other way. Changes in procedural law that occur as a result of external pressure 
or contextual (socio-political) developments may also change legal-cultural attitudes 
towards truth finding. As we have seen, in both the Netherlands and England there are 
signs that new truth finding principles are emerging, which suggests that legal culture 
is changing, possibly at the level of fundamental tenets as well as at the level of 
procedural theory. 

In setting the limits to what degree of change can still be acculturated or 
accommodated in a particular system and culture, the notion of systemic coherence 
plays an important role.16 The requirements of coherence set limits to what a tradition 
can adopt and absorb. The risk is that systems move away from their ideal type 
without being replaced with another coherent method of fair truth finding. In England, 
attempts to retain and strengthen adversarial truth finding have led to the introduction 
of procedural principles that are at odds with the fundamental tenets of the adversarial 
tradition and that disturb the theoretical coherence of the system. Requiring the 
prosecutor to assist the defence has become a fourth condition of procedural theory. 
But this condition conflicts with the fundamental tenets of the adversarial tradition, 
which dictate against making fair truth finding too dependent on the state and 
prosecutor, and prescribe that citizens be able to defend their rights and interests 
autonomously and independently – something the defence are now recognised as no 
longer being fully capable of doing. Consequently, it also clashes with the other 
theoretical conditions for adversarial truth finding, in particular that of defence 
autonomy. It should not come as a surprise, therefore, that the condition of 
prosecution assistance to the defence does not fit well in the English procedural 
system, which is still largely predicated on adversarial principles and fundamental 
tenets. It does not provide for the facilities, conditions and guarantees to ensure in a 
systematic way that the prosecution can and will do what is expected of them, since 
thinking in terms of the state aiding the defence with furthering their interests is 
uncommon to the adversarial tradition.  
 In the Netherlands, the accommodation of procedural change within the 
inquisitorial tradition has been somewhat more successful. The meaning of the 
traditional principles of truth finding and fundamental tenets does change, but not in a 
significant way and without adverse effects on systemic coherence. More room for 
defence input is not at odds with inquisitorial principles or fundamental tenets as long 
as such input does not become a precondition for fair truth finding. More reliance on 
                                                
14 Ewald (1995a). 
15 Brants & Ringnalda (2011). 
16 Jörg (2004); Decaigny & De Hert (2013). 
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the prosecutor rather than the courts is also in line with the inquisitorial tradition, as 
tradition merely prescribes that some sort of judicial state official must carry out the 
investigations. However, there is a real risk of incoherence in the triangular 
relationship between the defence, prosecution and judiciary. Increasingly, the defence 
have to activate judicial involvement in and monitoring of the official (police and 
prosecution) investigation. Failure to activate judicial control does not mean that 
relevant exculpating evidence is not heard because, in theory at least, the prosecutor is 
independently responsible for substantive truth finding. But that defence 
responsibility does seem to sit uneasily in an inquisitorial system. The fact that 
judicial controls are still present suggests that they continue to be seen as important 
guarantees for fair truth finding. It would be problematic, then, if the application of 
such judicial controls were to be made dependent on defence initiative. That would be 
at odds with the fundamental tenets of inquisitorial legal culture, because according to 
inquisitorial reasoning guarantees for fair truth finding must be applied ex officio. 
Incoherence would arise if that were different, as the defence would not necessarily 
have the means and resources to activate judicial safeguards. Whether or not this is 
presently the case is unclear: the system is changing towards requiring more defence 
input but it also, ambiguously, holds on to tradition. 
 There are many ways in which inquisitorial or adversarial coherence can be 
disturbed. Obviously, any novelty that disturbs a traditional guarantee for fair truth 
finding without replacing it with a functional equivalent has the potential to 
undermine coherence. But each tradition also has a more general limit of absorption, a 
breaking point beyond which incoherence is unavoidable. In an inquisitorial system, 
anything that tends towards partisan rather than judicial control over the evidentiary 
process is detrimental to coherence. Partisan control harbours the risk of a tainted 
selection of evidence (as parties are inclined to present only the evidence that supports 
their case) and of unreliable evidence (if the parties are responsible for finding 
evidence, there is no mechanism to ensure that they do so in a neutral, impartial 
manner). These risks could be set off only by making the entire process party 
controlled, so that the parties can debate and test each other’s evidence. That, 
however, would break with the inquisitorial tradition’s commitment to judicially 
controlled truth finding. In an adversarial system, the reverse holds true. Anything 
that decreases the parties’ capacity to control the evidentiary process on an equal 
footing would unavoidably disturb systemic coherence. Precisely because there are no 
‘objective’ checks and controls on the quality and completeness of the evidence, the 
parties must have equal means and resources to state their case so that they can check 
and control each other. That would be different only if some form of active judicial 
control on the evidentiary process were introduced to compensate for a loss of 
partisan control, but such a judicial role would deviate from the adversarial tradition’s 
commitment to party autonomy: an active fact-finding judge would be able to make 
his own inquiries and hear evidence not adduced by either of the parties, and the 
parties would have to relinquish some of their control over the scope of the 
evidentiary debate. 
 From the perspective of either tradition, the fair truth finding approach of the 
other tradition seems to be the wrong and incoherent thing to do. The principles of 
fair truth finding of the one tradition trigger a fundamental fear of incoherence in the 
other. For that reason, systems are unlikely to adopt non-traditional features and 
principles. They are much more likely to try to preserve their traditional coherence by 
holding on to, or even reinforcing, traditional guarantees for fair truth finding. In 
England, measures such as judicial control on the investigations have been considered 
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but consistently rejected, and problems of defence inequality have been resolved by 
attempting to compensate for it rather than to change towards a system does not 
require equality. In the Netherlands, doubts about the quality of the official 
investigation have never resulted in truly autonomous defence rights; instead, 
measures have been taken to try to improve that quality. When faced with problems, 
restoring and reinforcing traditional truth finding principles and systemic coherence 
are the natural and sound thing to do – a knee jerk reaction of sorts. 

The notion of coherence thus explains why convergence in criminal procedure 
is unlikely to be a gradual process of systems incrementally moving away from their 
traditional bases. As old features are abandoned and new ones are introduced, there is 
an intermediate stage at which a procedural system is no longer coherent on its 
traditional terms, but also not yet coherent on the terms of the new type of fair truth 
finding to which it is about to develop. Arguably, the English and, to a lesser extent, 
the Dutch systems are currently in such an intermediate stage. At that point, the 
system’s development could go in two directions. Gradual convergence (i.e. away 
from tradition) would require that further deviations from tradition are made, and that 
coherence is disturbed to a greater degree, before a transformation towards a new type 
of fair truth finding and a new kind of coherence is achieved. But this is an unnatural 
thing to do for a legal community, as solving problems of incoherence would then 
involve creating more incoherence first. The more likely course of action is to try to 
restore traditional coherence (i.e. take a step back), even if attempts to do so may be 
futile. England provides a good example: while it is clear that equality of investigative 
resources between defence and prosecution is impossible in all but the most 
exceptional of cases, the system holds on to that principle and tries to restore and 
repair it in various ways (without success), rather than to transform to another type of 
fair truth finding. 

In general, we may conclude that coherence and procedural tradition account 
for what may be referred to as the dilemma of gradual convergence.17  This is a 
variation on the famous ‘innovator’s dilemma’: successful businesses are unwilling to 
innovate in ways that meet their customer’s future needs because truly innovative 
products and services do not usually meet with the current needs of their clients; 
therefore, disruptive innovation is resisted.18 The same applies to criminal procedure. 
If a procedural system has a certain systemic coherence to it, which is dictated by 
traditional notions and fundamental tenets of how the truth should be found fairly, any 
change that would tend to diverge from those traditional notions is likely to affect the 
coherence of the system adversely and thus cause dissatisfaction among the legal 
community. Sorting out that incoherence in a way that would push the system further 
away from its traditional basis and towards convergence would require more changes, 
which, in turn, would cause even greater incoherence at first. Many incremental steps 
would be required before the system would be sufficiently reformed in a way that 
makes it coherent on the terms of a new, non-traditional approach to fair truth finding. 
The dilemma of gradual convergence is this: that each step in the direction of 
convergence requires the creation of incoherence at first, which makes it an 
unappealing and improbable thing for a legal community to do. Restoring incoherence 
by resorting to the familiar tradition is a more likely course of action. Incremental 
change, therefore, is unlikely to lead to gradual convergence, because every step away 
from tradition and towards convergence feels appear as the ‘wrong’ thing to do 

                                                
17 On gradual convergence, see Markesinis (1994). 
18 Christensen (1997). 
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because it increases systemic incoherence. Only radical change could result in a 
sufficiently significant ‘shake-up’ of the procedural system that would create an 
entirely new kind of coherence, based on novel, non-traditional tenets of fair truth 
finding.19 
 

9.6	   The	  concept	  of	  convergence	  
 
With these two observations in mind – that procedural tradition has the power to 
accommodate and acculturate change, and that this power is limited by the overall 
coherence of the procedural system – we can see that the customary analogy of 
convergence as systems moving along a continuum is useful only up to a point. The 
benefit of the continuum analogy is that it clarifies that systems may move more 
closely together, in the sense of their superficial features becoming more similar, 
while remaining distinct at a deeper level. Systems from the adversarial and 
inquisitorial sides may approach one another towards the middle of the continuum 
while remaining on their respective sides of the middle line.20 This is the case if alien, 
non-traditional elements are successfully integrated into the fundaments of the 
system. However, the continuum analogy has two shortcomings. First, convergence as 
just described does not mean very much. In fact, if systems successfully integrate 
alien elements in way that leaves their traditional fundaments intact, they do not really 
converge at all. For the seemingly similar features have a distinct meaning, informed 
by divergent procedural traditions. The problem is that the analogy says little about 
the consequences of superficial procedural change at the deeper levels of procedural 
theory and fundamental tenets.  

The second objection against the continuum analogy is that it depicts 
convergence as systems moving along a one-dimensional line. This suggests that 
convergence is a smooth, linear process: adversarial systems may gradually become 
more inquisitorial (or vice versa) simply by shifting towards the opposite side of the 
continuum. In reality, convergence is a much more complex and diffuse phenomenon. 
It is more accurately imagined as systems moving about in a two-dimensional plane, 
with the possibility of them falling off the line between the inquisitorial and 
adversarial ideal types into the realm of incoherence. Also, convergence is unlikely to 
be a gradual process because it requires radical reform. The continuum analogy as it 
stands fails to pay sufficient attention to the potentially problematic interaction 
between novel procedural features and procedural tradition. Therefore, a deeper 
understanding of convergence is required, one that focuses on fundamental tenets, 
procedural theory and coherence. 
 A more suitable analogy is that of convergent evolution, as has been proposed 
by Aude Dorange and Stewart Field. Convergent evolution is a concept used in 
biology to denote the natural phenomenon that different species adopt similar 
characteristics, not because of cross-breeding but autonomously, in response to 
environmental factors that affect both species. The advantage of the concept of 
evolutionary convergence is that it explains how species may appear to become more 
similar while remaining essentially distinct and unrelated. This is what happens in 
criminal procedure as well: distinct systems are forced to adopt similar features due to 
regional or global common pressures and circumstances, such as the nature and scale 

                                                
19 Cf. Teubner (1998). 
20 Cf. Damaska (2001). 
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of crime, the need for efficiency, and fair trial standards based on international human 
rights law.  

On the evolutionary approach, the concept of convergence has a different 
meaning than in the continuum analogy: it recognises that there is a difference 
between the superficial level of procedural rules and features and the fundamental 
principles on which the system operates. Thus systems may evolve in an ever more 
similar way without their undergirding notions of fair truth finding becoming more 
similar. But despite its appeal, the evolution analogy also has its drawbacks. Firstly, 
whereas the concept of evolutionary convergence stresses independent development, 
systems of criminal procedure do also influence each other directly. A significant 
degree of borrowing and exchange takes place, as inspiration for legal reform is often 
taken from abroad. Also, the ECHR and the Strasbourg case law usually forms an 
integral part of the domestic legal order, so that human rights can cause sudden and 
abrupt changes in a procedural system rather than that they stimulate gradual 
evolution.21 This is even more true for the EU and the legislation currently being 
issued and prepared as part of the Stockholm Programme. EU directives on criminal 
procedure have to be transposed, and domestic laws have to be interpreted in 
conformity with the directives under the authority of the Court of Justice of the EU, 
so that (in theory) the same rules should apply throughout the EU. 

Secondly, the concept of convergent evolution suggests that the ‘essence’ of 
converging systems will always remain distinct even if their outer appearance 
becomes more similar. Indeed, the point of using the concept in biology is to stress 
the fact that similarity may occur between two species of entirely distinct families and 
lineages. For instance, lions may develop stripes and lose their manes due to changes 
in their environment, so that they start to look like tigers. Convergent evolution then 
tells us that the two species, though similarly looking, will still have distinct DNA and 
lineage, owing to their distinct biological families and species, as no interbreeding has 
taken place. This can be true for converging procedural systems as well, but only up 
to a point. If two systems develop in such a way that they adopt many similar 
features, we may still point to the fact that they derive from different legal families 
historically, and that this accounts for some of their idiosyncrasies. But it is also 
possible that convergence leads to a change in the ‘essence’ of a procedural system, if 
it transits to new fundamental tenets of fair truth finding and new principles of 
procedural theory. In those cases, the metaphor of convergent evolution does not 
work. 

Thirdly, the evolutionary approach does not cover issues of incoherence. The 
development of procedural systems is not always as organic as that of biological ones, 
and as a consequence the newly developed features do not always interact well with 
the old ones. It is at this point that the analogy fails. To borrow another metaphor 
from biology: sometimes features are transplanted rather than evolved, and a 
transplant may interfere with the organism in ways that damages the whole. This third 
objection against the evolution metaphor is related to the second. Other than in 
organisms, it is not always clear that similar features of a procedural system also have 
a similar function. As argued before, similar or even identical procedural features may 
contribute to fair truth finding in different ways, depending on how those fundamental 
notions are defined. Therefore, as with the continuum analogy, the evolutionary 
                                                
21 The legal effect of the ECHR depends on the constitutional system of the member state. The 
provisions of the treaty may have direct effect, or they may be integrated into the domestic legal order 
via a legislative instrument. Either way, the Convention and the ECtHR’s case law have a more 
immediate influence on the domestic legal system than the concept of evolution suggests.   
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metaphor defines convergence too much in terms of procedural features and pays 
insufficient attention to changes in procedural theory and fundamental tenets. What 
we really want to know is not that the lion has tiger-like stripes, but why it has them 
and what their purpose is. 

Because of the shortcomings of the continuum and evolution approaches to 
convergence, the inquisitorial and adversarial ideal types continue to be useful and 
necessary tools of analysis.22 They allow the deeper understanding of procedural 
systems and their underlying cultural fundaments that is required for studying 
convergence. The concepts should be used in an analytical rather than classifying 
manner only, as indicated in the theoretical chapter and expounded in this book. Then, 
they retain their methodological and heuristic value even if systems no longer comply 
with them. They help us to grasp the cultural roots and fundaments of current 
systems, to see what is owed to tradition and how tradition continues to influence and 
steer the development of a system today, even if no longer in a pure way. For 
instance, the ideal types allow us to understand how and why the English system tries 
to hold on to party control while the Dutch system tries to resist the very same thing. 
Only in this way can convergence be studied in a sufficiently subtle and nuanced 
manner that does justice to the complexities of reality. 

The ideal types also enable us to take our analysis of procedural development 
further, in a more evaluative direction. While they do not prescribe how systems 
ought to work, the ideal types do offer normative guidance. By giving insight into the 
effects of procedural developments at the level of fair truth finding notions, the ideal 
types can be used to assess the consequences of such developments for the theoretical 
coherence of the system. This offers a way of testing the possibility and desirability of 
changes and reforms on the system’s own terms. One can conclude, for instance, that 
a particular change conflicts with other features of the system, or that it can only be 
successfully implemented if other changes are made. In this way, the ideal types also 
provide us with guidance on how procedural systems ought to be designed. However, 
the adversarial and inquisitorial ideal types are not mutually exclusive, and other 
models of fair truth finding are conceivable. Our analysis of the recent English and 
Dutch developments allows us to hypothesize what such models might look like. 
 

9.7	   The	  future	  of	  convergence	  

9.7.1	   Introduction	  
While we have not found any evidence of fundamental convergence between English 
and Dutch approaches to fair truth finding, it is possible that such convergence will 
occur in future. Given the dialectics between change and tradition that are at play, that 
is likely to be a slow process. But out analysis does yield some clues as to where such 
convergence could be headed and how that slow process is likely to take place. We 
have seen that both types of system adopt new theoretical principles of truth finding, 
and that the inquisitorial tradition is more resilient to fundamental divergence than the 
adversarial. The duty of the prosecutor to assist the defence with fair truth finding is 
more at odds with the procedural theory and fundamental tenets of the adversarial 
type than are evidentiary rights for the defence at odds with the theory and 
fundaments of the inquisitorial tradition. In England, some principles and tenets of the 
adversarial ideal type are abandoned, yet without replacing them with a theoretically 
coherent alternative (be it inquisitorial or something completely different). The 
                                                
22 For a different view, see Summers (2007). 
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biggest problem in this regard is the increased prosecutorial responsibility for 
realising fair truth finding, and the defence’s dependence on it. In the Netherlands, the 
inquisitorial tradition has proven to be more resilient and capable of accommodating 
change. The system actually becomes more strongly inquisitorial in the sense that the 
quasi-judicial role of the prosecutor plays an ever greater role in ensuring fair truth 
finding. Although there is some danger of weakening procedural guarantees for fair 
truth finding, it does not (yet) diverge fundamentally from the inquisitorial ideal type. 

Systems of criminal procedure change continuously, and convergence is 
therefore also a continuous process. My conclusions about the absence of 
convergence in England and the Netherlands pertains to one stage in this long-term 
process only. We have seen that in both systems ambiguities and incoherence arise or 
are likely to arise. These will need to be sorted out. How that is done will determine 
whether the Dutch and English systems will eventually convergence, and what their 
fundamental tenets will then look like. Because we have tracked the developments in 
England and the Netherlands over a longer period of time, it is worthwhile to 
extrapolate from them and make some cautious predictions for the future course of 
convergence and procedural tradition. While it would be impossible to predict how 
systems will develop, we can sketch the possible directions they might take. This will 
allow us to hypothesise whether convergence is likely and, if so, what the end result 
might look like. We shall also be able to identify pitfalls that should be avoided in the 
further development of criminal procedure systems. 
 

9.7.2	   Future	  developments	  in	  England	  
As we have seen, the English system suffers from incoherence because the defence 
have become dependent on the police and prosecution while the overall adversarial 
nature of the system does not allow for this. Three problems of incoherence and 
ambiguity arise. First, the system is ambivalent in its allocation of investigative 
responsibilities: it admits that the defence need assistance from the prosecutor, but it 
also holds on to the defence’s own responsibility for gathering exculpating material. 
Second, the defence must steer the police’s investigation into exculpating evidence 
and the prosecutor’s disclosure of such evidence by indicating what they find 
relevant, yet they must do so without being able to inspect material first, a potentially 
diabolical task. Third, the system depends on the police’s and prosecutor’s quasi-
judicial attitude, but it provides no guarantees for it. Because these problems are 
closely connected to the inequality of resources between prosecution and defence, 
they are unlikely to disappear so that things would become classically adversarial 
again: it is improbable that the investigative means and resources of the defence will 
ever be equal to those of the prosecution. Therefore, the ambiguity and incoherence 
will have to be sorted out by wider systemic changes. There are two general ways in 
which this could happen. 
 The first scenario of future development involves the introduction of a duty 
for the police and CPS to seek out all objectively relevant incriminating as well as 
exculpating evidence and to make that evidence available to the defence. Such a clear 
and unambiguous duty would solve the defence’s current predicament: the defence 
would no longer have the diabolical task of having to steer the police investigations in 
the dark, without full access to the material. Indeed, it would make the police 
investigation a truly shared resource, as English procedural theory now requires. 
There would also have to be guarantees to ensure that the investigations are 
sufficiently complete. At the very minimum, prosecutorial control over the police 
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investigation, coupled with quasi-judicial training for prosecutors, would be needed. 
The defence could also be granted the power to order certain police inquiries so that 
they retain some possibility of having their own evidence gathered. In this scenario, 
the trial phase could remain as adversarial as it is today. All evidence would still have 
to be presented and examined at trial by means of debate. Also, the evidentiary 
process could continue to be party controlled. After the ‘full’ official investigation, it 
is for the parties to decide, based on their partisan interests, which evidence they want 
to present at trial. The trial court and the jury could remain passive: they would not 
have to be informed of all the results of the full investigation, nor would they need the 
power to order additional investigations or to inspect evidence beyond the parties’ 
wishes. In this way, a non-adversarial pre-trial phase could be logically and 
coherently combined with a traditional adversarial trial. 
 The second possible scenario for the future goes further and would move the 
English system to an inquisitorial type of fair truth finding. The second scenario 
features the same official investigation as the first, but combines it with a judicial 
investigation at trial. Although the first scenario is coherent on its own terms, it may 
be unnatural to refuse the court and the tribunal of fact access to all available 
reasonably relevant information gathered by the prosecuting authorities. Moreover, 
adversarial systems today already suffer many practical difficulties due to the 
passivity of the courts and the supremacy of party control; in England, various steps 
towards more active judicial involvement have already been taken, although for now 
these remain strictly managerial. In the second scenario, the active managerial role of 
the courts would be extended to an evidentiary one. The trial court would be required 
(and allowed) to ensure that all reasonably relevant evidence is heard at trial. To that 
end, it would be permitted to overrule the parties’ selection of evidence if it believed 
that their presentations of the case contain gaps or raise further questions. It would be 
able to access the relevant material gathered in the pre-trial phase (via a dossier of 
sorts), and it could also be allowed to order its own investigations as well. The trial 
court would then be committed to substantive truth finding in the same way as an 
inquisitorial court is. The second scenario could also involve the prosecutor being 
required to present all reasonably relevant evidence to the trial court in an impartial 
manner, bringing the system even closer to the inquisitorial type. The system would 
accordingly come close to the Dutch approach to truth finding as it traditionally was. 
However, given the difficulty of retaining that approach in the Netherlands, the 
English system is unlikely to develop into a pure inquisitorial type. 
 

9.7.3	   Future	  developments	  in	  the	  Netherlands	  
In the Netherlands, the problems of incoherence and ambiguity are as of yet less 
urgent than in England, but there are some potential weaknesses. These centre around 
the increased reliance on the prosecutor as guarantor of fair truth finding, and the 
responsibility for the defence to activate judicial control on the prosecution’s 
investigative efforts. A number of potential problems of incoherence could emerge. 
Firstly, the further bureaucratisation of prosecutorial decision making could result in 
an erosion of the prosecutor’s capacity to ensure substantive truth finding. Secondly, 
the defence could be expected to activate judicial control on the prosecutor (especially 
if the prosecutor’s involvement in the investigations is reduced), but they would lack 
the means and the information to do so. As in England, these problems are unlikely to 
disappear on their own. The resources required for traditional inquisitorial procedure 
are unavailable in all but the most complex and important cases. There will have to be 
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a division of tasks and responsibilities, instead of having all officials check and 
control each other continuously (leading to ‘double work’). Systemic reform will 
therefore be required, and there are three general ways in which this could be done. 
 The first scenario for sorting out the potential incoherence of the Dutch system 
stays close to the inquisitorial ideal type. The trial court would retain its responsibility 
to look for the substantive truth on its own motion (as the situation is in theory today). 
The trial court and prosecutor, and to a lesser extent the investigating judge, would be 
jointly responsible for fair truth finding. The onus would be on the prosecutor, with 
the task of the trial court being a more verifying one. The trial court would be 
required to check the prosecutor’s investigation on its own motion whenever it has 
reasonable doubts about missing incriminating or exculpating evidence. However, the 
defence would have the opportunity to tender their own complaints and suggest their 
own evidence to the trial court. To this end, the defence would have to be given full 
access to the dossier and any unused material in the pre-trial phase so that they can 
determine which investigations they would like to pursue. They would also need 
autonomous rights to gather evidence, e.g. the right to request the prosecutor to 
investigate a line of inquiry and a corresponding duty on the prosecutor to follow up, 
or to examine a particular witness. Such rights already exist, but the prosecutor (and 
the trial court) is currently bound by the criterion of substantive relevance. If the 
defence were to have truly autonomous evidentiary rights, the test would need to be 
one of party relevance, so that the defence could in principle decide on their own what 
evidence they consider to be relevant. 
 In the second scenario for the possible future development of the Dutch 
system, the tendency towards a more passive role for the courts would be continued 
so that the trial court would no longer be required to investigate cases actively beyond 
what the parties submit. This would not, however, lead to a party-controlled 
evidentiary process because the prosecution would continue to be committed to 
gathering and presenting all reasonably relevant incriminating and exculpating 
evidence. Guarantees to that effect would have to remain or even be strengthened 
compared to the present situation. The defence would have to be more autonomous 
than they are now to compensate for the loss of active judicial control. But the 
defence would not become responsible for gathering and presenting exculpating 
evidence, since that would still be the prosecutor’s duty. Instead, their role would be 
to check and complement the prosecution’s investigation. It would normally suffice 
for the defence to cast doubt on the prosecution’s case, but they could also choose to 
investigate and present their own evidence as an added check on the completeness of 
the official investigation. This type would be a hybrid, combining strong inquisitorial 
features – an official and judicially controlled investigation – with the non-
inquisitorial element of real, autonomous defence participation in the evidentiary 
process. It is also the scenario that is closest to the current state of Dutch criminal 
process. 
 The third scenario involves the most significant deviation from the 
inquisitorial type and would make the Dutch system truly adversarial. It would 
combine a passive attitude of the courts with a partisan role for the prosecution. This 
means that the defence would become responsible for finding and exculpating 
information and weaknesses in the prosecution case and presenting those through oral 
debate at trial. Concomitantly, they would require an independent and autonomous 
position, with investigative resources that are equal to those of the prosecution. Not 
only is this the most extreme deviation from tradition, it is also the most unlikely. For 
one, there are no signs as of yet that the Dutch prosecutor may adopt a partisan stance 



 193 

in the investigation of evidence or the presentation of the case; the concept of quasi-
judicial decision may change, but it is not discarded. Second, it would be odd that the 
Dutch would move towards an adversarial method of truth finding whereas the 
English are abandoning it. It would be particularly unlikely that a future Dutch variant 
of the pure adversarial type would be able to provide for the equality of investigative 
resources that has recently proven so problematic for the English. 
 

9.7.4	   Convergence	  and	  the	  emergence	  of	  new	  models	  of	  truth	  finding	  
The various scenarios for the future development of English and Dutch criminal 
procedure demonstrate that convergence is not unavoidable. Both systems could 
develop in their own, unique directions, deviating from their traditional fundaments 
without converging towards a shared approach to fair truth finding. What is clear, 
however, is that the fundamental tenets of both systems are headed towards a non-
adversarial direction. In England, both scenarios deviate from adversarial legal culture 
because neither provides for the kind of autonomy and independence that pure 
adversarial truth finding calls for. Both scenarios for the future are ultimately based 
on the prosecutor’s commitment to gathering all reasonably relevant incriminating 
and exculpating information. The Dutch system could, in theory, develop in an 
adversarial direction, but it is very unlikely to do. The other scenarios also involve an 
evidentiary process that ultimately depends on the prosecutor’s investigative efforts. 
The fundamental tenet that the state must offer some degree of assistance to the 
defence, and that fair truth finding depends on that assistance, thus seems to be a 
likely shared tenet between both systems in the near future. 
 There is, however, a possibility for convergence towards a model of truth 
finding that is neither inquisitorial nor adversarial but logically coherent in its own 
right. On the basis of our scenarios, it is possible to hypothesise that such a model 
could involve the so-called participatory or co-operative model of truth finding that 
various authors, including John Jackson and Thomas Weigend, have suggested.23 In 
essence, this model involves the prosecutor and court actively seeking out the facts, 
but with the possibility of the defence making a fully autonomous contribution to the 
evidentiary process if and when they so desire. In theory, this model is neither 
adversarial nor inquisitorial, but more of a hybrid: not fully judicially dominated, but 
not fully party controlled either.24 It deviates from the adversarial ideal type because 
prosecutors and courts are required actively to seek out all germane evidence.25 It also 
deviates from the inquisitorial type, as the defence have the possibility to participate 
in the truth finding process in an active and independent manner.26 This may well be 
the future of convergence and procedural development, but the inquisitorial and 
adversarial traditions will create obstacles and prove resilient to a smooth transition in 
that direction.  
 

                                                
23 Delmas-Marty (1995); Maher (1995); Jackson (2005); Grande (2008); McEwan (2011); Weigend 
(2011); Jackson & Summers (2012); Owusu-Bempah (2013). See also Summers (2007) for the 
proposition of a predominantly adversarial model based on the proposals of 19th century continental 
authors. 
24 Ambos (2005). 
25 Jackson (2005), p. 759-760. 
26 Delmas-Marty (1995). 
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9.8	   Summary	  and	  conclusion	  
 
It is useful to conclude and summarize this final analysis by pointing out what the 
currently remaining fundamental differences between Dutch and English criminal 
procedure are. This will show what the essential differences between inquisitorial and 
adversarial procedural types are and where the possibilities and pitfalls of future 
convergence lie. 
 We have seen that as things stand today, Dutch and English criminal 
procedure have lost many of their characteristic features that defined them some fifty 
years ago. Nonetheless, they continue to adhere to their respective traditions and 
remain distinct, even if they no longer adhere to all their traditional principles and 
tenets. An important difference that continues to set the Dutch and English systems 
apart is the concept of relevance that they employ. This is an important difference. 
What it means for evidence to be considered relevant is characteristic of the nature of 
the truth finding process and determines much of what the participants are expected to 
do. The Dutch fact-finding process is still built on the concept of substantive 
relevance, as was traditionally the case. Whether evidence is relevant and thus 
introduced into the proceedings depends on its merits: it is up to officials to decide if 
a certain piece of evidence has an objective and reasonable bearing on the truth. In 
England, the traditionally adversarial notion of party relevance still applies. Whether 
evidence is relevant is first and foremost for the parties to decide, and both parties 
should in principle have the opportunity to state their case and try to undermine that 
of the adversary with any evidence that they deem to be relevant. 
 The differences in concepts of relevance can explain why the methods of fair 
truth finding in England and the Netherlands continue to differ even if the role and 
position of the prosecutor become somewhat more similar. The Dutch system 
continues to be committed to gathering all reasonably and objectively relevant 
evidence, whereas in the English system it remains up to the parties to decide what 
evidence they wish to have discussed. For the prosecutor, the crucial remaining 
difference is in his investigative role. In the Netherlands, the prosecutor carries ever 
more responsibility for investigating incriminating and exculpating evidence. In 
England, he has an informal investigative role only; the police can still conduct the 
investigations relatively autonomously. Concerning exculpating evidence, the 
investigations in England do not go beyond lines of inquiry that have been suggested 
by the defence. Thus, unlike his Dutch counterpart, the English prosecutor is not an 
investigator – although the system may well tend to develop in that direction. 

The distinction between party relevance and substantive relevance also has 
consequences for how the other participants contribute to fair truth finding. For the 
defence, the Dutch approach to substantive evidence means that they continue to have 
a largely non-autonomous role in the evidentiary process. In England, the possibilities 
for autonomous defence input have been reduced, but fair truth finding still requires 
it. Here it may be said that in England the defence retain an investigative role (though 
one that has been seriously watered down), whereas in the Netherlands the defence 
still do not have such a role. The role of the courts also continues to differ. In the 
Netherlands, substantive relevance means that there is no exclusive party control over 
the evidentiary process. Consequently, the trial court will be informed of all 
reasonably and objectively relevant evidence, and it is under a duty to gather evidence 
of its own if it considers that necessary. In England, the trial court will be informed 
only of evidence that the parties have selected on the basis of their partisan interests; 
the court does not gather evidence on its own (and neither does the jury). The English 
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trial court and tribunal of fact have a strictly non-investigative role, whereas Dutch 
procedure is still characterised by investigating judges and trial courts (though less so 
than before). 
 We have also seen that important changes do occur at the level of procedural 
theory in both jurisdictions, because new principles of fair truth finding emerge. This 
is clearest in England, where fair truth finding now requires the police and prosecutor 
to assist the defence by investigating, selecting and disclosing relevant exculpating 
material. In the Netherlands, there is a tendency to require the defence to activate 
judicial controls on the investigation, which would also amount to a new, non-
traditional principle of fair truth finding. In both systems, the emergence of new 
principles of fair truth finding causes systemic incoherence. Both systems try to hold 
on as much as possible to their traditional approaches to fair truth finding, but the new 
principles that emerge do not fit well with the respective traditions. In England, the 
problem of incoherence is the most serious. The requirement that the prosecuting 
authorities assist the defence clashes with the principle of defence autonomy. 
Moreover, the English procedural system provides no guarantees to ensure that the 
prosecuting authorities can and will do what is now required of them. In the 
Netherlands, incoherence is a less pressing problem as of yet, but it still warrants 
close attention. While it is true that requiring the defence to be actively involved in 
the evidentiary process conflicts with the principles of judicial investigations and the 
non-autonomy of the defence, it is not, at least not yet, the case that fair truth finding 
depends on defence input: even if the defence do not activate judicial control on the 
investigation, Dutch procedural theory assumes that all substantively relevant 
evidence will still be gathered and presented by the quasi-judicial prosecutor. What is 
problematic in this regard is that the facilities for the prosecutor’s quasi-judicial role 
tend to be reduced as the systemic reliance on that role becomes greater. This could 
risk a crucial guarantee for fair truth finding being undermined. 
 While procedural theory remains distinct, the English and Dutch systems do 
become more similar at the level of fundamental tenets. Whereas the Dutch adhere to 
the ideal-typical tenets of the inquisitorial tradition – substantive truth finding by 
means of an inquest, an active state responsible for protecting the interests of the 
defendant – the English have moved away from the tenets of the adversarial tradition. 
The requirement that the prosecuting authorities aid the defence, although meant to 
ensure adversarial truth finding by means of equal debate, goes against the 
fundamental tenets of the adversarial tradition: it requires an active rather than passive 
role of the state and it makes the protection of individual rights and liberties 
dependent on the state. Also, fair truth finding can no longer be grasped purely in 
formal, procedural terms, for it now also depends on the quasi-judicial decision 
making by the police and prosecution. 
 The result of this development is that the Dutch and English systems start to 
employ somewhat similar fundamental tenets. In both systems, the state is required to 
protect and further the interests of the defence. This points towards some form of 
convergence towards the inquisitorial in the sense that in both systems the state now 
has important responsibilities for fair truth finding, which are shouldered to a 
significant extent by the prosecutor. This amounts to some degree of convergence, but 
at a very abstract level and in a very general sense only. Owing to the distinct 
concepts of relevance, the Dutch and English systems still have very different ways of 
going about the task of finding the truth fairly. As a consequence, differences remain 
even at the level of fundamental tenets: in England, the procedural system is still not 
geared towards substantive truth finding, fairness is still largely (though no longer 
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exclusively) defined in formal terms, and the system still operates on the basis of 
distinct partisan interests (although it is no longer true that each party represents his 
own interests only). In the Netherlands, by contrast, the commitment to substantive 
truth finding clearly remains. 
 That the two systems retain distinct approaches to fair truth finding despite 
becoming more similar in a fundamental, somewhat inquisitorial way has much to do 
with the continued influence, and dominance, of procedural tradition. Although the 
English have introduced a somewhat inquisitorial tenet, the procedural theory stays as 
close as possible to the adversarial ideal type, and most of the developments of the 
past decades seem geared to holding on to that tradition. The result is that procedural 
theory and fundamental tenets have become misaligned, and that the system has 
become incoherent. Procedural theory does not properly acknowledge the fact that the 
defence are dependent on the prosecuting authorities. Consequently, it fails to provide 
the proper guarantees, instead holding on to the traditional idea that the defence are 
autonomous and independent. The Dutch face fewer problems of incoherence because 
their system has stayed closer to inquisitorial procedural theory and the underlying 
fundamental tenets, though there is a risk of eroding important procedural guarantees 
by making them dependent on defence initiative, without the system providing for 
guarantees that the defence can shoulder such a responsibility. 
 Incoherence is the main pitfall for the development and convergence of 
criminal procedure systems. If a system’s limits of absorption are reached and it is 
pushed away from its traditional basis – because of internal or external forces or both 
– it risks ending up in a grey area in which it no longer coherently applies its 
traditional tenets and theory and also fails to comply with another type of truth 
finding. It is this intermediate state that we are witnessing now, especially in England. 
It is possible, however, that both the English and the Dutch system are slowly 
transiting towards a new type of fair truth finding, to so-called participatory model. 
This model would feature an official investigation into substantively relevant 
evidence, carried out by the police, prosecution and courts, with the checks and 
guarantees to match. It also features a strong role for the defence, who have the 
opportunity to participate in the official investigations by gathering their own 
evidence, testing the evidence of the authorities, and debating the case with the 
prosecution. It should be noted that in both systems some difficult hurdles will have to 
be overcome before this end-state is reached. In both systems, complying with the 
participatory model would require further breaches with traditional principles. In the 
Netherlands, the position of the defence would have to be made stronger and more 
equal to that of the prosecutor. In England, the police, prosecutor and trial court (and 
perhaps an investigating judge of sorts) would have to become active truth finders 
looking for all substantively relevant evidence. Given the dominance of tradition, it is 
unlikely that those hurdles are taken easily; it is more probable that the systems 
display a knee-jerk response back to tradition and away from convergence. If so, 
problems of incoherence are unlikely to be solved. 
 What does the possibility, and perhaps even probability, of the participatory 
model say about future convergence between inquisitorial and adversarial approaches 
to truth finding? Concerning procedural theory, the participatory model is not a clear 
variant of either the inquisitorial or the adversarial type, for it combines the official 
investigation of the former with the autonomous defence of the latter. It thus 
constitutes a new type of fair truth finding, one that inquisitorial and adversarial 
systems may be in the process of converging upon. But in a more fundamental sense, 
the participatory model is not all too different from the inquisitorial type. Although 
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the participatory model features an autonomous defence role so that fair truth finding 
is less dependent on the authorities, it is essentially built on the principle of an 
official, active and neutral investigation by judges and prosecutors into all 
substantively relevant evidence. Defence participation is optional: fairness requires 
that a defendant must be able to participate fully and autonomously in the evidentiary 
process and thereby control the work of the authorities, but truth finding cannot be 
made dependent on it. In a fundamental sense, then, the participatory model shares the 
tenets of the inquisitorial type: substantive truth finding carried out by the state. The 
participatory model is not the same as the inquisitorial type, but they are variations on 
the same theme: ultimately, they have the same way of approaching and guaranteeing 
fair truth finding. 
 Our analysis have also given us two important insights into the concept of 
convergence and the interaction between converging trends and procedural tradition. 
Firstly, convergence between criminal procedure systems may take place at different 
levels of analysis. Therefore, it is important to be specific about what one means 
when one speaks of convergence. At a superficial level – procedural rules and 
features – convergence between Dutch and English criminal procedure does take 
place. However, at a more fundamental level – the principles of procedural theory that 
prescribe how the truth should be found fairly – differences remain, and no 
convergence can be said to take place. At an even deeper level – that of fundamental 
cultural tenets about the role of the state and the rights and liberties of citizens – some 
sort of convergence does seem to occur. It is my conclusion that convergence should 
be studied on the latter two levels of analysis. Superficial similarity is not enough to 
conclude that convergence occurs; one must look at the culturally determined 
meaning and function of rules and features, and appreciate the effects of procedural 
tradition on legal change. 
 Our second important conclusion about the nature of convergence has been 
that procedural tradition can have paradoxical effects.27 Systems of criminal 
procedure tend to try to hold on to their traditions. This should not come as a surprise, 
because those traditions contain deeply held normative ideas about what is fair and 
proper (and what is not). What is surprising, however, is that tradition can have the 
effect of disturbing systemic coherence. The Dutch and English systems appear to be 
inclined to hold on to some of their traditional principles even if this means that other, 
equally important principles have to be sacrificed. For instance, in England the formal 
appearance of the trial as an equal, oral debate has been salvaged by abandoning the 
principle of defence autonomy. The result is not, then, that systems adhere to their 
tradition but that they risk becoming incoherent. Equally, tradition can prevent issues 
of incoherence from being resolved because the required measures would violate 
traditional principles. For instance, in England no guarantees have been introduced to 
ensure that the prosecuting authorities can and will provide assistance to the defence; 
and in the Netherlands, defence input is required but the defence are not given a 
greater degree of autonomy and independence. In this way, tradition has the potential 
of making change and convergence difficult: it may force systems to abandon some of 
their theoretical principles but also prevent them from taking measures that would be 
required to restore coherence. Tradition interacts with legal change, reform and 
converging trends in such a way that convergence is a much more unpredictable and 
erratic process than is often assumed.

                                                
27 Ringnalda (2014). 
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10	   Epilogue	  
 
Having come to the end of our inquiry into the interaction between convergence and 
procedural tradition, I would like to offer some final, speculative thoughts about what 
we have observed. By way of conclusion, I would like to make some suggestions on 
how our knowledge about procedural traditions can be used. I would also like to 
reflect critically on the apparent evolution towards what is predominantly an 
inquisitorial approach to fair truth finding, and offer some words of caution. 
 It is important to stress that the differences and similarities that we have 
explored in this book do not pertain to the aims of criminal procedure. Our working 
hypothesis has been that criminal procedure systems of the adversarial and 
inquisitorial tradition alike strive for the same aim: to find the truth in a fair manner, 
We have also assumed that both types of system are equally committed to getting the 
facts right, to convicting the guilty and acquitting the innocent, all in a manner that is 
both accurate and fair. Indeed, there is no sign that the English and Dutch systems are 
less committed now to these shared goals than they were some 50 years ago. It is only 
in cultural attitudes on how that aim of accuracy and fairness should be achieved that 
adversarial and inquisitorial systems differ. For the time being, some of those 
differences remain. 
 It appears to be difficult to change systems of criminal procedure in a 
fundamental manner. Few initiatives to that effect are taken, proposals meet with 
resistance, and if a change with potentially fundamental consequences occurs, it is 
often adapted or acculturated. This causes systems to stay close to their traditional 
roots. Although the concept of culture cannot easily be used for causal relations, it can 
be tentatively suggested that the difficulty to change fundamental notions of fair truth 
finding is due to tradition and culture acting as a force upon the members of a 
community, steering their way of thinking and arguing, shaping their perceptions of 
what is right and proper, and determining how they act. There are various ways in 
which culture and tradition can carry force. Sometimes, resistance against deviation is 
a conscious process in which tradition and culture are used explicitly as arguments. 
Culture and tradition may also exert force in a more subtle, unconscious manner, with 
tacit assumptions and implicit ways of reasoning about fair truth finding popping up 
in legal, political and popular discourse. Finally, the occupational culture of legal 
practitioners is significant. Lawyers are deeply immersed in the basic values and 
attitudes of a legal culture through training and social interaction with their 
colleagues.  

It is natural to assume that cultural resistance and resilience occurs, because 
what is at stake are basic ideas about procedural fairness, human dignity, and the 
relationship between the state and its citizens. This is particularly plausible for 
transitions between inquisitorial and adversarial approaches to fair truth finding, as 
they are almost diametrically opposed. What is considered right, proper and fair in the 
one tradition is held to be wrong and oppressive in the other. In an inquisitorial 
culture, it would be considered improper that fair truth finding is dependent on the 
defence, whereas the possibility of autonomous defence input is a crucial condition 
for adversarial truth finding. The first approach is based on the belief that the state can 
be trusted to protect the rights and interests of individuals; the second assumes the 
opposite and prescribed that individuals must be able to defend their rights and 
interests against the state on their own. Bringing these two approaches closer together 



 200 

would require a significant leap of culture, making convergence between them 
unlikely. 

The current developments in both systems are problematic. On the one hand, 
there are forces that push a system away from its traditional truth finding principles. 
On the other hand, systems try to retain or restore their traditional bases, even if that 
is not possible in a coherent manner: some fundamental principles are sacrificed in 
order to salvage others. Those principles that give the system its appearance of 
traditional fairness are retained (equal debate in England, official investigations in the 
Netherlands) while equally important, yet less visible, principles are weakened or 
abandoned. Somewhat paradoxically, this special internal dynamic of legal tradition 
and culture is harmful to systemic coherence.1 That harm will increase over time. 

Nevertheless, culture and tradition are not static. They can change and 
develop. A tradition of criminal procedure refers to a number of abstract fundamental 
tenets, which can be interpreted and implemented in a wide variety of ways. Within 
those abstract and broad confines, a procedural tradition is flexible and capable of 
adapting to new circumstances and demands without losing its essence. Taking into 
account some tentative predictions of what the future is likely to bring, the 
inquisitorial tradition appears to be better suited to absorb, accommodate and adapt 
than the adversarial tradition, at least as far as the Dutch and English examples have 
shown. In the Netherlands, the development of the procedural system has had less 
impact on the underlying procedural theory and fundamental tenets than in England, 
and it has been less problematic from the point of view of coherence. The adversarial 
tradition has proven to be more rigid and less capable of change.  

The relative flexibility of the inquisitorial tradition can be explained by 
reference to the way fair truth finding is defined. In the adversarial logic of fair truth 
finding, fairness is defined in formal terms: the observance of procedural formalities 
and opportunities geared to equal debate is thought to lead to finding the truth. In 
contrast, inquisitorial fairness is defined in substantive terms, as an official effort to 
look for the truth. Its main guarantees of fairness are ethical commitments and effort 
requirements placed on state officials to look for all reasonably relevant incriminating 
and exculpating evidence. Such a substantively defined approach to fair truth finding 
is relatively easy to change in a coherent manner. There are always other ways of 
checking, guaranteeing and encouraging officials to look for the substantive truth. The 
inquisitorial system builds on the trust in officials to consider both sides of the case, 
but it does not prescribe in detail how that trust must be guaranteed by procedural 
means. This leeway gives the inquisitorial tradition its flexibility to adapt.  

The English system tends towards the inquisitorial in the fundamental sense 
that it requires the state (by means of the prosecutor and the police) to assist the 
defence – a tendency that may very well be taken further in the near future. If this 
tendency holds true for other adversarial systems as well, one could conclude that 
there is an overall shift towards inquisitorial fundamental tenets. This tendency is both 
surprising and problematic. It is surprising because inquisitorial culture is based on 
trust in the state and a relatively dependent, non-autonomous (paternalistic) position 
of citizens. That does not seem to comply with the generally observed decline of trust 
in the authorities and the perceived ‘gap’ between citizens and authorities (including 
the judiciary). A more critical stance of citizens towards the state would seem to 
imply a preference for strong proceduralisation of relationships between citizens and 
state and autonomous rights. That corresponds to an adversarial kind of process, 

                                                
1 Cf. Ringnalda (2014). 
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which gives more room for emancipated citizens who distrust the benevolence of the 
state and a desire to protect their own rights and interests. 

How and why that should be is a question for further analysis. But it may be 
noted that the contradiction between a culture of individual autonomy and the 
tendency towards fundamentally inquisitorial approaches to fair truth finding may not 
be as great as it would seem. Whereas individually citizens may take a more critical 
stance towards their governments and other authorities, collectively the state seems to 
be increasingly expected to cover risks, offer security, and sort out social problems. 
Criminal justice has become an increasingly prominent instrument of the state for 
managing and controlling society.2 Perhaps it is the case that over the past decades, 
society has come to accept, and even demand, that criminal procedure be made more 
effective and efficient in an instrumental manner, and that rights and guarantees that 
offer suspects protection be abolished or weakened. A cognitive dissociation of sorts 
might then occur: procedural rights and safeguards for defendants are viewed as 
obstacles, offering protection to those who do not need or deserve it, whereas law-
abiding citizens are portrayed as not needing them because they do not get into 
problems with the law anyway. It may well be that a variant of the inquisitorial type 
fits better with such a discourse and with the role of the state in the risk society. It 
may also well be that adversarial approaches to truth finding are unsuitable for 
modern times, as it is hard to sell a system in which nobody is responsible for finding 
‘the’ truth.3 

It could also be that the success of the inquisitorial tradition is helped by the 
fact that it can to some degree incorporate participation and individual autonomy. As 
the Dutch example has shown, contradiction and debate can very well be compatible 
with inquisitorial procedural theory and the fundamental tenets of an inquisitorial 
legal culture. In that way, it can be seen to comply with the demands and expectations 
of a society that is critical of state authority. But this is somewhat deceptive. For in an 
inquisitorial system, the rights and safeguards for individuals are relatively weak. 
They play an auxiliary role only, as fair truth finding will ultimately depend on the 
investigative efforts of state officials, especially the prosecutor. Individual input by 
the defence has some value, but it cannot replace the crucial role that the state 
investigation plays in fair truth finding. 

Herein also lies the problem of the overall tendency towards an inquisitorial 
approach to truth finding, in which the state plays a decisive role in investigating the 
incriminating as well as exculpating evidence. The approach to fair truth finding as 
set out by the inquisitorial ideal type is sound and proper in theory because it is 
coherent on its own terms: the fundamental tenets translate into a coherent set of 
theoretical principles, which can be coherently implemented in a procedural system. 
But the fact that a procedural system complies with an ideal type says little about the 
legitimacy of that system. An ideal type is merely a theoretical construct that sets out 
what fair truth finding means within a particular culture. It is descriptive rather than 
prescriptive: an ideal type is not by definition a fair, just and acceptable way of 
organising truth finding. Whether it is depends on the values it incorporates, in 
particular the protection it offers to suspects. From this normative perspective, the 
pragmatic strength of the inquisitorial tradition is its weakness. While the adversarial 
tradition is built on formal, heavily proceduralised guarantees and safeguards for 
suspects and restrictions on the powers of the state, the inquisitorial tradition largely 

                                                
2 Beck (1992); Garland (2001). 
3 Cf. Langbein (2003), p. 103 and 331. 
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relies on the criminal justice organs of the state to check and control themselves. That 
is not necessarily fair. Inquisitorial procedural theory does not require autonomy and 
independence for the suspect. The ECHR, and increasingly the EU, offer some 
protection for the suspect, but we have seen that these safeguards can be integrated 
into an inquisitorial system without changing its ultimate dependence on the state. 

If fundamentally inquisitorial approaches to truth finding, in which the state 
shoulders a heavy responsibility for fairness and truth finding, are the course for the 
future, it is important that we pay careful attention to their potential unfairness. Some 
of the dangers of an inquisitorial approach pertain to the quality of truth finding.4 
Inquisitorial systems are prone to bias confirmation, and they run the risk of expecting 
input from the defence while the scope of what the defence can do is limited by their 
dependence on the prosecution. Other weaknesses are of the normative kind. There 
may be a lack of defence input and participation, as they are not seen as essential for 
fair truth finding. The prosecutor plays a dominant role yet he may also be subject to 
political and executive control. Inquisitorial systems also have a tendency to give 
many powers to the state and subsequently tolerate breaches of the rules that 
circumscribe such powers as long as truth finding has not been affected. Normative 
issues are particularly likely to arise if the criminal justice authorities (on whom fair 
truth finding largely depends) suffer budget cuts that force them to adopt a 
bureaucratic style of decision making rather than the individual case-to-case decision 
making that is implied in the traditional concept of substantive truth finding. For those 
reasons, procedural safeguards and guarantees for suspects must be defended as 
values in their own right, regardless of their contribution to truth finding as such. For 
in a system that works on an essentially inquisitorial premise, they are not naturally 
provided for. In this way, the broad inquisitorial tradition could learn from the 
adversarial and incorporate a more absolute, human-rights-based notion of procedural 
fairness. 

The conclusions of this book should not be understood as a normative claim to 
stick with procedural traditions, nor as a factual claim that procedural systems and 
their traditions are unlikely to change fundamentally. As to the normative claim: I 
have made no argument in favour of the inquisitorial or adversarial approach to fair 
truth finding, nor have I discounted other potential approaches. There is, however, 
some normative reason to stick with one’s tradition because of the issue of coherence. 
There is no reason (I think) to prefer one tradition over the other, but any tradition 
must be implemented in a coherent manner according to its own, distinct terms and 
assumptions. Switching traditions is not wrong per se, but I have demonstrated that it 
is likely to be difficult to do so in a coherent manner. This is a potential argument 
against abandoning one’s tradition, or at least a call for extreme caution, as any 
incoherence undermines the legitimacy of the procedural truth finding effort. 

I have also not tried to suggest that any procedural system will, as a matter of 
fact, follow its tradition and that traditions are bound to be stable and static. To the 
contrary, I have shown that systems do move away from their traditional bases and 
start to employ new fundamental principles of fair truth finding. Nonetheless, there is 
significant evidence that procedural systems – at least those of England and the 
Netherlands – are inclined to adhere to their traditional fundaments as much as 
possible. There is indeed evidence that tradition works against convergence, and that 
tradition and change interact in such a way that certain fundamental differences 
between systems of criminal procedure remain, at least for now

                                                
4 Brants (2013a). 
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Samenvatting	  
 
De structuur van deze samenvatting volgt de indeling van de hoofdstukken van dit 
proefschrift. 
 
Deel I: Inleiding, theorie en vraagstelling 
 
1. Inleiding 
 
Alle strafprocessystemen streven naar eerlijke waarheidsvinding: het vaststellen van 
de feiten op een wijze die voldoende zekerheid biedt én eerlijk is. In de wijze waarop 
deze doelstelling wordt uitgewerkt bestaan echter wezenlijke verschillen tussen 
strafprocessystemen. Die verschillen zijn terug te voeren op onderscheiden culturele 
opvattingen over hoe de waarheid gevonden dient te worden, wat de rol van de staat 
daarbij is en welke rechten aan de betrokken burgers moeten worden toegekend om 
dat proces eerlijk te kunnen laten verlopen. Grofweg wordt daarbij onderscheiden 
tussen adversaire en inquisitoire benaderingen. In de adversaire benadering wordt 
eerlijke waarheidsvinding gezien als een proces waarbij twee procedureel 
gelijkwaardige partijen – aanklager en verdediging – elk hun partijdige visie op de 
feiten geven, voorzien van bewijs, en trachten de passieve rechter van hun gelijk te 
overtuigen. Een betrouwbare versie van de waarheid wordt geacht ‘boven te komen 
drijven’ ten gevolge van een dergelijk partijdebat. In een inquisitoire rechtscultuur 
wordt gedacht dat eerlijke waarheidsvinding een neutraal, door rechters uitgevoerd 
onderzoek vereist naar al het objectief relevante belastende en ontlastende bewijs, 
waarbij de verdachte geen actieve partij behoort te zijn maar enkel voorwerp van 
onderzoek is.  
 De inquisitoire en adversaire opvattingen van eerlijke waarheidsvinding staan 
diametraal tegenover elkaar. De verschillen tussen systemen die de respectieve 
benaderingen volgden waren dan ook – tot voor kort – evident. Het Nederlandse 
strafproces staat in de inquisitoire traditie, terwijl het Engelse een variant van de 
adversaire traditie is. Sinds de jaren ‘60 van de twintigste eeuw lijken systemen van 
beide tradities echter naar elkaar toe gedreven te worden. Dat is deels het gevolg van 
externe krachten: het Europese verdrag van de rechten van de mens, dat 
supranationale normen bevat over wat een eerlijk proces vereist; de Europese Unie, 
waarbinnen steeds meer wordt samengewerkt op het gebied van het strafproces. Ten 
dele ook worden veranderingen door de rechtssystemen zelf gedreven: zowel 
inquisitoire en adversaire systemen kampen met problemen en vragen van de moderne 
tijd – de noodzaak van effectieve handhaving; efficiënte afdoening van een steeds 
groter aantal strafzaken; de roep om strafzaken buiten het ‘klassieke’ strafrecht om af 
te doen – en bij de oplossing van zulke problemen en vragen wordt niet zelden ter 
inspiratie naar het buitenland gekeken. 
 Vanwege dit ogenschijnlijk naar elkaar toe bewegen van strafprocessystemen 
uit de historisch verschillende inquisitoire en adversaire tradities wordt in de literatuur 
vaak geconcludeerd dat deze tradities in meer of mindere mate convergeren: de 
voorheen wezenlijke verschillen worden steeds kleiner en mogelijk verdwijnt elk 
fundamenteel onderscheid tussen systemen van beide tradities zelfs geheel. Sommige 
auteurs menen dat deze convergentie in inquisitoire richting tendeert, anderen zien 
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juist een adversaire beweging en weer anderen menen dat de ontwikkeling naar een 
geheel nieuwe of hybride soort eerlijke waarheidsvinding neigt. 

De suggestie dat strafprocessystemen convergeren doet echter onvoldoende 
recht aan het feit dat rechtscultuur en rechtstraditie zelf ook krachten zijn die 
convergentie juist kunnen tegenwerken. Juist omdat een strafprocessysteem gebaseerd 
is op diepgewortelde normatieve opvattingen over wat eerlijke waarheidsvinding 
behelst, is het niet zo waarschijnlijk dat die opvattingen geleidelijk worden ingeruild 
voor ideeën en beginselen die daarvan sterk afwijken. Uit de in de rechtsvergelijkende 
literatuur ontwikkelde theorieën over rechtscultuur en rechtstraditie kan daarom juist 
worden afgeleid dat convergentie niet zal plaatsvinden. In ieder geval bestaat er 
voldoende grond om aan te nemen dat een strafprocessysteem niet zonder slag of 
stoot van zijn traditionele fundament kan worden afgeschoven, en het ligt eveneens 
voor de hand dat traditioneel onderscheiden systemen niet eenvoudig ‘hetzelfde’ 
zullen kunnen worden. 

In dit boek wordt de interactie tussen convergerende tendensen en cultuur en 
traditie nader onderzocht. Daarbij zal gekeken worden naar de ontwikkelingen in 
Engeland & Wales en Nederland die tussen 1960 en 2010 hebben plaatsgevonden. De 
nadruk ligt daarbij op de rol en positie van de aanklager in de bewijsvoering, dat wil 
zeggen het verzamelen, evalueren en presenteren van bewijs. Het is met betrekking 
tot die rol dat de adversaire en inquisitoire traditie, zoals uitgewerkt in respectievelijk 
Engeland en Nederland, het sterkst verschillen. Het is tevens die rol die de laatste 50 
jaar het sterkst lijkt te zijn veranderd. Overigens moet de rol van de aanklager steeds 
mede vanuit het perspectief van de andere procesdeelnemers worden bezien. Met 
name de rechter en de verdediging kunnen een aanvullende en controlerende rol 
hebben in de bewijsvoering. Hun rollen zijn dus mede bepalend voor wat van de 
aanklager wordt verwacht en vereist om tot eerlijke waarheidsvinding te komen. 

De onderzoeksvraag die in dit boek beantwoord wordt, luidt als volgt. Er zijn 
tussen het Nederlandse en Engelse strafproces traditionele verschillen in culturele 
opvattingen over hoe de waarheid op eerlijke wijze gevonden dient te worden. In 
hoeverre zijn deze opvattingen nog van toepassing, gelet op de recente veranderingen 
in de rol en positie van de aanklager bij de bewijsgaring? Deze vraag wordt 
beantwoord door voor Engeland en Nederland drie deelvragen te behandelen, waarbij 
ten eerste wordt geschetst wat de historische fundamenten van de beide systemen 
waren en hoe die fundamenten in de eerste helft van de twintigste eeuw in het 
procesrecht waren uitgewerkt, ten tweede de veranderingen in die uitwerking in kaart 
worden gebracht die ogenschijnlijk op convergentie wijzen, en ten derde wordt 
geanalyseerd in hoeverre die veranderingen in het procesrecht daadwerkelijk 
betekenen dat de historische fundamenten geheel of gedeeltelijk hun gelding hebben 
verloren, en zo ja, wat daar dan voor in de plaats is gekomen. Om het achterliggende 
thema van de interactie tussen cultuur en convergerende tendensen te behandelen, 
wordt het boek afgerond met een vergelijking tussen de ontwikkelingen in Nederland 
en Engeland. 
 
2. Analytische concepten 
 
In de rechtsvergelijkende literatuur over rechtsculturen en tradities kunnen twee 
stromingen worden onderscheiden. De eerste stroming stelt dat cultuur en traditie niet 
van belang zijn voor de ontwikkeling en verandering van het recht, zodat 
convergentie om politieke of praktische redenen probleemloos kan plaatsvinden. De 
tweede stroming is van mening dat cultuur en traditie bepalend zijn voor de wijze 
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waarop recht wordt gevormd, begrepen en toegepast. Volgens deze stroming kunnen 
verschillen in rechtscultuur ertoe leiden dat identieke rechtsregels verschillend 
begrepen worden, zodat hun lading en betekenis niet identiek is. Convergentie is dan 
onmogelijk, of vindt althans niet plaats doordat rechtssystemen aan de oppervlakte 
meer op elkaar gaan lijken. 
 Rechtscultuur en traditie zijn echter omstreden begrippen die zich in 
rechtsvergelijkend onderzoek lastig laten toepassen. Cultuur wordt hier gebruikt als 
een interpretatief instrument. Het verwijst naar overtuigingen, waarden, aannames en 
ideeën die we aan een gemeenschap en hun strafprocesrecht kunnen toeschrijven 
teneinde dat processyteem te begrijpen als een voor die gemeenschap logische en 
coherente handelswijze. Het uitgangspunt is daarbij dat het strafproces in elke cultuur 
ertoe streeft de waarheid te vinden op een eerlijke wijze die zoveel mogelijk 
zekerheid biedt. Juist in de invulling van wat eerlijk is en hoe feiten met voldoende 
zekerheid kunnen worden vastgesteld hebben verschillende culturen verschillende 
overtuigingen, waarden, aannames en ideeën. 
 De culturele beginselen van eerlijke waarheidsvinding die aan een concreet 
strafprocessysteem ten grondslag liggen, kunnen worden bestudeerd met behulp van 
de ideaaltypen van een adversair en een inquisitoir strafproces. Het wezenlijke 
onderscheid – partijdebat versus officieel onderzoek – kan op drie niveaus van 
analyse worden uitgewerkt. Het diepste niveau bestaat uit de fundamentele 
uitgangspunten van een cultuur: de overtuigingen, waarden, aannames en ideeën over 
wat eerlijkheid en waarheidsvinding betekenen en hoe ze met elkaar zijn verbonden, 
hoe staat en burgers zich tot elkaar verhouden, welke belangen er in het strafproces op 
het spel staan, en wie deze belangen moet behartigen. Het tweede niveau, in het 
midden, beslaat de procestheorie, dat wil zeggen de voorwaarden waaraan in het 
strafproces moet zijn voldaan om van eerlijke waarheidsvinding (zoals op het 
fundamentele niveau voorgeschreven) te kunnen spreken en de procedurele garanties 
die er moeten zijn om ervoor te zorgen dat die voorwaarden verwezenlijkt worden. 
Op het derde, meest oppervlakkige niveau bevindt zich de procedurele uitwerking van 
de procestheorie, bestaande uit de normen, regels en bevoegdheden waarmee de 
voorwaarden en garanties voor eerlijke waarheidsvinding worden verwezenlijkt. 
 In een ideaaltypische adversaire traditie wordt ervan uitgegaan dat waarheid 
zich niet objectief en eenzijdig laat vaststellen maar gevonden moet worden door 
middel van rationeel debat. Voor een eerlijk op waarheidsvinding gericht proces is 
derhalve vereist dat beide partijen hun partijdige visie op de feiten op gelijke wijze 
kunnen presenteren en daarmee een gelijke kans hebben om het feitentribunaal van 
hun gelijk te overtuigen. Eerlijkheid krijgt daarmee een formele invulling: als de 
voorwaarden voor een gelijkwaardig debat aanwezig zijn, is het proces eerlijk. Niet 
vereist is dat iemand naar ‘de’ waarheid zoekt door middel van een neutraal 
onderzoek. De aanklager en verdediging hebben elk slechts een partijdig belang, 
namelijk om voor hen gunstig bewijs ter sprake te brengen. De rechter is passief en 
dient geen eigen onderzoek te doen, teneinde het debat gelijkwaardig te houden. 
Daaruit blijkt ook dat de staat geen bijzondere rol heeft in het verwezenlijken van een 
eerlijk proces: de staat dient een forum aan te bieden waar gelijkwaardig debat 
mogelijk is, maar hoeft zich niet in te spannen om, bijvoorbeeld, ontlastend materiaal 
te verzamelen teneinde de verdachte te helpen. Uit de fundamentele beginselen van de 
adversaire traditie volgen drie procestheoretische voorwaarden voor eerlijke 
waarheidsvinding: gelijke wapenen (gelijke kansen en bevoegdheden om 
bewijsmateriaal te vergaren en te presenteren), partij-autonomie (volledige 
zelfstandigheid en onafhankelijkheid in de vorming van de processtrategie en de 
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uitvoering daarvan; de mogelijkheid om de waarheid tussen partijen overeen te 
komen) en onmiddellijke bewijsvoering (het bewijs moet onderworpen kunnen 
worden aan debat tussen de partijen, met name om de betrouwbaarheid en 
interpretatie ervan vast te stellen). 
 In een ideaaltypische inquisitoire traditie geldt dat waarheidsvinding geschiedt 
door middel van een neutraal, onpartijdig onderzoek naar al het relevante belastende 
en ontlastende bewijs. Eerlijkheid vereist dus een door de staat georganiseerd 
onderzoek waarbij er op moet kunnen worden vertrouwd dat de onderzoekers (politie, 
officier van justitie, rechters) onpartijdig en integer te werk gaan. In het inquisitoire 
denken is er dus maar een procedureel relevant belang: dat de al het objectief 
relevante belastende en ontlastende bewijs wordt gevonden. Hoewel de verdediging 
daaraan een bijdrage kán leveren, is het uiteindelijk de verantwoordelijkheid van de 
staat dat het belang van neutrale waarheidsvinding wordt gediend; dat is immers een 
algemeen belang dat niet afhankelijk mag worden gesteld van het initiatief van 
individuele burgers. Uit deze beginselen van het inquisitoire denken over eerlijke 
waarheidsvinding volgen vier procestheoretische voorwaarden: gerechtelijke 
onderzoekingen (rechterlijke oordeelsvorming is vereist om te garanderen dat al het 
relevante materiaal ter sprake komt); de afwezigheid van autonome 
verdedigingsrechten in de bewijsvoering (het hogere belang van objectieve 
waarheidsvinding gaat altijd voor, en eerlijke waarheidsvinding kan in theorie ook 
plaatsvinden zonder bemoeienis van de verdediging); hierarchische controle (de 
verschillende staatsfunctionarissen moeten intern gecontroleerd en zo nodig 
gecorrigeerd worden om ervoor te zorgen dat het onderzoek volledig en neutraal is); 
en gecodificeerde en gereguleerde onderzoeksbevoegdheden (zowel de kwaliteit van 
de waarheidsvinding als het waarborgen tegen misbruik vereisen dat de staat sterke 
doch nauwkeurig omschreven en uitgewerkte bevoegdheden heeft of bewijs te 
vergaren). 
 
Deel II: Engeland en het adversaire systeem 
 
3. De geschiedenis van de Engelse procestraditie 
 
De ontwikkeling van het klassieke adversaire strafproces, zoals dat in de eerste helft 
van de twintigste eeuw in Engeland bestond, begon reeds in de middeleeuwen. Twee 
gerelateerde historische thema’s zijn bij die ontwikkeling van belang: het feit dat 
opsporing en vervolging vroeger niet als taken van de overheid werden gezien, en het 
feit dat het strafproces nooit als rationeel onderzoek naar de feiten gestructureerd is 
geweest. Tezamen hebben deze uitgangspunten ertoe geleid dat het Engelse 
strafproces de vorm kreeg van een partijdebat waarbij de aanklager een beperkte, 
partijdige rol had die niet verder strekte dan het verzamelen en presenteren van 
belastend bewijs. 
 Het gegeven dat de opsporing en vervolging van strafbare feiten geen 
overheidstaak was, vindt zijn oorsprong reeds in de middeleeuwen. Hoewel de staat 
erkende dat ordehandhaving in zijn belang was, ging zijn inmenging niet verder dan 
het aanbieden van een forum waar aanklachten behandeld en straffen opgelegd en ten 
uitvoer gelegd konden worden. Het initiatief lag bij individuen en lokale 
gemeenschappen, vaak het slachtoffer of zijn of haar nabestaanden. Het particuliere 
karakter van de handhaving veranderde niet toen vroege varianten van de plaatselijke 
politie opdoken: de rol van de constable was beperkt tot het verlenen van hulp aan een 
slachtoffer dat een strafvervolging voorbereidde; van ambtshalve opsporing was geen 
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sprake. De vervolging van verdachten was evenmin een overheidstaak. Het werd aan 
de burger overgelaten om te beslissen over vervolging, vervolging in te stellen, de 
aanklacht te presenteren en het bewijs te leveren. Het uitgangspunt van private 
vervolging bleef overeind ook toen de overheid zich nauwer met de vervolging ging 
bemoeien (bijvoorbeeld in de vorm van de attorney general, de justice of the peace en 
de director of public prosecutions). Dit soort initiatieven deed geen afbreuk aan de 
regel dat vervolging alleen kon worden ingesteld door een private partij; in tegendeel, 
zij waren er op gericht private vervolging te stimuleren. In de loop der tijd had zich 
namelijk een constitutionele afkeur gevormd van alles wat riekte naar vervolging door 
de staat, waarin al snel het gevaar van oppressie werd ontwaard. 
 Dat het strafproces in enge zin – de zitting waarop de aanklacht en de 
verdediging tezamen met het bewijs werden besproken en beoordeeld – traditioneel 
niet de vorm had van een rationeel feitenonderzoek hangt sterk samen met de rol van 
de jury. Ook het oordelen over de feiten werd niet als taak van de staat gezien, maar 
overgelaten aan leden van de lokale gemeenschap. Oorspronkelijk werden de leden 
van de jury geacht zelf op de hoogte te zijn van de relevante feiten, die zich immers in 
hun lokale gemeenschap hadden voorgedaan en mensen betroffen die zij persoonlijk 
kenden. Derhalve was oorspronkelijk geen mechanisme nodig om de jury van 
informatie te voorzien: aan bewijslevering was geen behoefte. In de loop der tijd 
verloor de jury echter zijn zelfinformerende rol. Daarmee ontstond wel een behoefte 
aan bewijslevering, maar omdat de vervolging nog steeds in particuliere handen lag 
kreeg de jury enkel het belastende bewijs gepresenteerd; van een slachtoffer kon 
immers niet verwacht worden dat hij een neutraal onderzoek verrichte en al het 
relevante belastende en ontlastende bewijs ter zitting aanbood. Derhalve ontstonden 
procedures waarbij de verdachte de kans kreeg om de aanklacht tegen te spreken en 
het belastende bewijs te toetsen en te bekritiseren. 
 Het klassieke adversaire proces ontstond nadien. Hoewel de verdachte ter 
zitting een spreekrecht had gekregen, werd steeds duidelijker dat zijn inbreng 
doorgaans niet kon opwegen tegen de goed voorbereide, steeds vaker ook door een 
jurist bijgestane aanklager. Die onevenwichtigheid leidde tot onterechte 
veroordelingen en misbruik. Omdat nog steeds sterk de nadruk lag op particuliere 
handhaving en vervolging, en omdat er een afkeer bestond van overheidsinmenging, 
lag het voor de hand om dit probleem op te lossen door de rechten en de positie van 
de verdachte te verbeteren zodat hij gelijkwaardiger aan de aanklager werd. 
Uiteindelijk werden beide kanten bijgestaan door advocaten die met elkaar in 
discussie gingen over de feiten en elk daartoe bewijs aanvoerden (met name in de 
vorm van getuigen), dat de ander dan weer kon toetsen en weerspreken. In de 
rechtspraak werden steeds meer normen ontwikkeld om ervoor te zorgen dat dit debat 
evenwichtig verliep en dat de jury niet kon worden geconfronteerd met bewijs dat niet 
aan adversaire toetsing was onderworpen geweest. Het kruisverhoor van getuigen, 
gecombineerd met de regel dat ongetoetste getuigenverklaringen in beginsel niet tot 
bewijs kunnen dienen, is daarvan het belangrijkste voorbeeld.  
 Het adversaire, partijdige debat veranderde niet toen de opsporing en 
vervolging in handen kwam van de politie, die in de negentiende eeuw werd opgericht 
met als doel de orde in de groeiende steden te handhaven. De politie ging zich allengs 
bezighouden met het verzamelen van bewijs en instellen van strafvervolging. Zij werd 
echter niet gezien als een staatsmacht. Politie-agenten werden geconcipieerd als 
gewone burgers met gewone bevoegdheden. Hun rol in het strafproces was niet 
anders dan die van de particuliere burger, en de politie kon dan ook niet belast worden 
met de strafvorderlijke taak om onderzoek te verrichten naar al het relevante 
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belastende en ontlastende bewijs. De politie trad louter in de schoenen van de private 
aanklager, zonder de grondslag van het gelijkwaardige partijdebat te doen veranderen. 
Hetzelfde gold voor vormen van vervolging vanwege de staat, hetgeen een zeer 
beperkt bereik had. 
 Vanaf de negentiende eeuw ging ook de consensuele waarheidsvinding een 
belangrijke rol spelen. Omdat waarheidsvinding de vorm had van een partijdebat kon 
de waarheid ook door een overeenkomst tussen partijen worden gevonden. In dat 
geval behoefde de rechter of de jury niet meer over de feiten te oordelen en het bewijs 
niet meer te controleren. 
 Aldus herkent men in de Engelse traditie dat het partijdebat als sleutel tot de 
waarheidsvinding wordt gezien, waarbij een eerlijk proces wordt begrepen als een 
proces dat de partijen in staat stelt op gelijke voet hun visie op de feiten te 
presenteren. De staat speelt een geringe rol in het strafproces en kan dus ook niet 
belast worden met een neutraal onderzoek. In het strafproces worden derhalve twee 
belangen erkend: dat van de aanklager (al dan niet in de vorm van de politie) om zijn 
belastende argumenten en bewijs te presenteren, en dat van de verdachte om de 
ontlastende kant te tonen of in ieder geval het verhaal van de aanklager onderuit te 
halen. Het strafprocesrecht zoals dat in de late 19e en vroege 20e eeuw tot 
ontwikkeling kwam bevat dan ook de implementatie van de procestheoretische 
beginselen van gelijke wapenen, partij-autonomie en mondeling debat. 
 
4. Recente ontwikkelingen in Engeland & Wales 
 
De ontwikkelingen sinds de jaren ’60 die ogenschijnlijk afbreuk doen aan de 
implementatie van de traditionele adversaire beginselen in het Engelse strafproces, en 
daarmee de suggestie wekken van convergentie in inquisitoire richting of althans weg 
van het adversaire fundament, kunnen in drie thematische periodes worden 
onderverdeeld, waarbinnen de veranderingen en ontwikkelingen zijn te begrijpen 
tegen een gedeelde sociale, internationale juridische en (rechts)politieke achtergrond.  
 De eerste periode bestrijkt (grofweg) de jaren ‘70 en ’80. Deze periode staat in 
het teken van law and order. Door sociale onrust wordt de politieke roep om sterkere 
overheidscontrole op de politie groter, waarmee de communautaire rol van de politie 
verzwakt. In het strafrecht waait een autoritaire wind, die zich vertaalt in voorstellen 
om de te sterk geachte positie van de verdediging en het teveel aan rechtsbescherming 
te verminderen. Tegelijkertijd komen er echter misstanden in het strafprocessysteem 
aan het ligt: wangedrag en gebrek aan integriteit van de politie heeft geleid tot een 
aantal onterechte veroordelingen, waarbij ook een rol speelde dat de verdediging 
(kennelijk) onvoldoende in staat was geweest om tunnelvisie aan de zijde van de 
politie door middel van adversair debat te corrigeren. Hierdoor werd de aandacht juist 
gevestigd op de noodzaak van regulering van de politie en haar 
opsporingsactiviteiten, en een sterkere, beter geregelde positie van de verdachte. 
Zorgen over de eerlijkheid en betrouwbaarheid van de waarheidsvinding leidden 
uiteindelijk (mede) tot een voorstel om een centrale openbare vervolgingsinstantie op 
te richten die alle door de politie geïnitieerde strafzaken zou moeten vervolgen en 
daarbij tevens de politie zou moeten controleren, terwijl de politie meer 
bevoegdheden zou krijgen die dan echter ook nauwkeurig gereguleerd zouden moeten 
worden om verkeerd gebruik tegen te gaan. 
 De law and order periode resulteerde in een aantal zeer ingrijpende 
veranderingen in het strafproces, die medio jaren ’80 hun intree deden. In de eerste 
plaats kwamen er richtlijnen op grond waarvan de aanklager (in feite dus doorgaans 
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de politie) verplicht werd om bewijsmateriaal dat niet door de aanklager werd 
gebruikt, inclusief potentieel ontlastend bewijs, aan de verdediging ter beschikking te 
stellen en op die manier de verdediging te helpen bij het uitoefenen van haar 
(adversaire) taken. Ten tweede werd de Police and Criminal Evidence Act ingevoerd, 
waarin voor het eerst de bevoegdheden van de politie gecodificeerd werden. Deze 
bevoegdheden werden bovendien uitgebreid in dier voege dat de politie ook 
bevoegdheden kreeg om de verdachte te ondervragen – een gevoelig punt in een 
systeem dat uitgaat van partijgelijkheid – en dat de politie 
bewijsgaringsbevoegdheden kreeg die aan gewone burgers niet ter beschikking 
stonden – hetgeen een verdere ongelijkheid met de verdediging creëerde. De derde 
grote herziening betrof de oprichting van de Crown Prosecution Service, het 
overheidsorgaan dat verantwoordelijk werd voor de vervolging van alle politiezaken. 
Hoewel een breuk met de traditie dat de overheid zich niet bemoeide met 
strafvervolging was de rol van de CPS aanvankelijk nog zeer beperkt: haar taak was 
louter het filteren van zwakke zaken die door de politie waren doorgegeven; zij had 
noch zeggenschap over de politie en haar opsporing, noch controle over de 
behandeling van de zaken ter zitting, die in handen van onafhankelijke advocaten was 
gebleven. De vierde en laatste belangrijke wijziging in deze periode was van 
bewijsrechtelijke aard. Het onmiddellijkheidsbeginsel werd ingeperkt, waarbij met 
name de aanklager won aan mogelijkheden om bewijs te gebruiken dat niet effectief 
door de verdediging kon worden getoetst en tegengesproken in het kader van het 
adversaire debat ter zitting. 
 De tweede periode, die grofweg de jaren ’90 besloeg, bestond uit een steeds 
verdergaande tendens om de rollen van de procesdeelnemers te reguleren, vaak op een 
wijze die op gespannen voet leek te staan met de uitgangspunten van de adversaire 
waarheidsvinding. Een belangrijke gebeurtenis in deze periode was de ontdekking van 
een groot aantal gerechtelijke dwalingen, waarbij met name in terrorismezaken 
onschuldigen waren veroordeeld. Wederom bleek dat partijdige tegenspraak door de 
verdediging niet altijd een betrouwbare garantie voor waarheidsvinding was. 
Niettemin was repressieve handhaving ook nog steeds een belangrijk politiek thema, 
tezamen met een groeiende drang naar efficiëntie. Deze thema’s vormden de 
aanleiding voor een grootschalig hervormingsproject, voorgesteld door de Royal 
Commission on Criminal Justice, waarbij werd voorgesteld om (1) het adversaire 
systeem te behouden maar de nauwkeurigheid ervan te verbeteren door de politie 
beter onderzoek te laten doen, inclusief onderzoek naar ontlastend bewijsmateriaal; 
(2) het mechanisme van disclosure, waarbij relevant potentieel ontlastend bewijs dat 
door de politie en aanklager is verzameld aan de verdediging ter beschikking word 
gesteld nader uit te werken en de selectie van zulk te ontsluiten bewijsmateriaal over 
te laten aan de Crown Prosecutors; en (3) zoveel mogelijk zaken buiten het klassieke 
adversaire proces af te doen door middel van strafoplegging door de politie en de 
Crown Prosecution Service. Met deze voorstellen, met name betreffende disclosure, 
werd impliciet erkend dat vaak geen procedurele gelijkheid tussen aanklager en 
verdediging kon worden gerealiseerd, en dat de aanklager derhalve een zekere mate 
van assistentie aan de verdediging diende te verlenen door zijn 
onderzoekscapaciteiten met de verdediging te delen. 
 De hervormingsvoorstellen van de tweede periode leidden tot vier belangrijke 
wijzigingen in het strafproces. Ten eerste kregen de politie en aanklager meer 
mogelijkheden om informatie van de verdachte te verkrijgen door meer druk op het 
verhoor te zetten: het niet meewerken aan een verhoor kon als bewijs van schuld 
worden gebruikt. Ten tweede werd het systeem van hoger beroep herzien, waarbij in 
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hoger beroep een zekere mate van neutraal onderzoek naar al het relevante 
ontlastende en belastende bewijs kon plaatsvinden teneinde fouten in de adversaire 
procedure in eerste aanleg te herstellen. Ten derde werden verschillende 
mechanismen ingevoerd om de efficiëntie van het systeem zoveel mogelijk te 
vergroten, onder meer door zaken af te doen zonder terechtzitting door guilty pleas te 
stimuleren, door de rechter een belangrijkere rol te geven in de voorbereiding en het 
beheer van zaken die wel inhoudelijk behandeld moesten worden, en door de 
verdediging en aanklager te dwingen om zoveel mogelijk met elkaar samen te werken 
om een snelle afwikkeling van de zaak mogelijk te maken. De politie en aanklager 
kregen ten slotte een duidelijke plicht om relevant bewijsmateriaal, inclusief 
ontlastend materiaal, aan de verdediging ter beschikking te stellen, maar de keuze van 
dat materiaal werd aan de aanklager overgelaten. De verdediging werd ook verplicht 
om voorafgaand aan de zitting haar strategie en bewijsmiddelen aan de aanklager 
kenbaar te maken. 
 In de derde periode, die in de late jaren ’90 aanvangt en tot ongeveer 2010 
duurt, vonden belangrijke systeembrede hervormingen plaats. Het Europees Verdrag 
voor de Rechten van de Mens ging deel uit maken van de Engelse rechtsorde, zodat 
de daarin neergelegde beginselen van een eerlijk proces een directe rol in de Engelse 
procesvoering gingen spelen. De Crown Prosecution Service werd aan grondig 
onderzoek onderworpen, waarbij werd voorgesteld dat zij zeggenschap over de politie 
diende te krijgen en zich meer met de bewijsgaring moest gaan bezighouden om de 
kwaliteit ervan te garanderen, en ook om het proces van disclosure, dat voor de 
verdediging steeds belangrijker was geworden, te verbeteren. Ook werd voorgesteld 
om de Crown Prosecution Service de bevoegdheid te geven om in eenvoudige zaken 
zelf straffen op te leggen.  
 Ten gevolge van deze ontwikkelingen op de achtergrond zijn in de derde 
periode een groot aantal wijzigingen in het strafproces doorgevoerd. De macht van de 
Crown Prosecution Service werd aanzienlijk vergroot, onder meer doordat haar de 
bevoegdheid tot het nemen van de vervolgingsbeslissing werd gegeven (een 
bevoegdheid die voordien bij de politie rustte) en doordat zij de macht heeft gekregen 
om zelf straffen op te leggen indien de verdachte afziet van zijn recht op behandeling 
door de rechter. Mede daardoor hebben crown prosecutors ook meer feitelijke 
zeggenschap over het opsporingsonderzoek van de politie gekregen. De positie van de 
verdachte werd verder ondergeschikt gemaakt ten opzichte van de politie en de 
aanklager, vooral doordat de bevoegdheden van ondervraging werden uitgebreid. Ook 
werd de verdediging steeds meer gedwongen om haar strategie en bewijsmateriaal 
voorafgaand aan de terechtzitting aan de politie en de crown prosecutor kenbaar te 
maken. In bredere zin werd bovendien meer aangestuurd op samenwerking tussen 
partijen om een efficiënte en tot betrouwbare waarheidsvinding leidende 
procesvoering mogelijk te maken, waarbij ook een actievere rol van de zittingsrechter 
werd verlangd. Tot slot hebben veranderingen in het bewijsrecht ertoe geleid dat 
steeds meer (belastend) bewijs niet meer langs de weg van het adversaire debat 
getoetst behoeft te worden, mede om aan de belangen van slachtoffers en getuigen 
tegemoet te komen. 
 
5. Analyse van de recente ontwikkelingen in Engeland in het licht van de historische 
fundamenten 
 
Hoewel er in de afgelopen vier decennia veel veranderingen hebben plaatsgevonden 
die lijken af te wijken van de wijze waarop de adversaire procestheorie historisch in 
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het Engelse strafproces was uitgewerkt, betekent een verandering aan de oppervlakte 
niet zonder meer een herstructurering van het fundament. Om vast te stellen of die 
fundamenten ook zijn veranderd moet bekeken worden of het Engelse strafproces 
zoals het nu is niet langer is gericht op het (kunnen) verwezenlijken van de drie 
procestheoretische beginselen van adversaire waarheidsvinding: de gelijkheid der 
wapenen, de partij-autonomie en het mondelinge debat. 
 Het beginsel van gelijkheid der wapenen is steeds leidend gebleven in de 
vormgeving van de terechtzitting, die niet wezenlijk is veranderd. Daarmee lijkt 
partijgelijkheid nog steeds een belangrijk fundament, maar dat is misleidend. In de 
voorfase, waarin het bewijs wordt vergaard, is de partijgelijkheid ten koste van de 
verdediging onder druk komen te staan. Dat heeft een aantal oorzaken. Vervolging is 
steeds minder een particuliere aangelegenheid en steeds meer een taak van de staat is 
geworden, waarbij de onderzoeksmiddelen van de staat veel groter zijn dan die van de 
gemiddelde verdachte. De staat beschikt tegenwoordig bovendien over gecodificeerde 
opsporingsbevoegdheden waardoor zij bewijs kan vergaren op een wijze die voor de 
verdediging niet beschikbaar is. Er is dan ook het nodige gedaan om de 
minderwaardige positie van de verdediging ten opzichte van de aanklager te 
compenseren. Met name de ontsluiting van bewijsmateriaal door de aanklager speelt 
daarbij een steeds belangrijker rol: de politie wordt geacht te zoeken naar 
bewijsmateriaal dat behulpzaam kan zijn voor de verdediging en dat vervolgens met 
haar te delen. Op die wijze lijkt het beginsel van partijgelijkheid dus problematisch te 
zijn, maar nog steeds dermate belangrijk en leidend dat gezocht is naar nieuwe 
manieren om het beginsel in het strafproces te implementeren. 
 De partijautonomie is daarmee echter wel steeds problematischer geworden. 
Hoewel ook voor dit beginsel geldt dat het nog steeds een sturende rol lijkt te spelen 
in veel van de ontwikkelingen en hervormingen van de afgelopen decennia zijn er een 
aantal significante concessies gedaan, wederom vooral in de voorbereidende fase van 
het strafproces. Juist omdat partijgelijkheid wordt bewerkstelligd door van de 
aanklager en politie te verlangen dat zij assistentie verlenen aan de verdediging wordt 
de autonomie van de verdediging geweld aangedaan. Enerzijds wordt van de 
verdediging verwacht dat zij haar eigen argumenten en bewijs op gelijke voet met de 
aanklager naar voren brengt. Anderzijds wordt erkend dat de verdediging daarvoor de 
assistentie van de aanklager nodig heeft. Daarmee wordt zij afhankelijk van de 
aanklager, vooral omdat de aanklager en de politie een grote mate van vrijheid hebben 
om te beslissen welk (ontlastend) bewijsmateriaal zal worden onderzocht en welk 
materiaal voldoende relevant is om aan de verdediging te ontsluiten: de verdediging 
krijgt niet al het materiaal dat door de aanklager is verzameld. Dat betekent ook dat 
het strafproces steeds minder de vorm aanneemt van een confrontatie tussen twee 
onafhankelijke en gelijkwaardige onderzoeken. De aanklager heeft een leidende rol en 
de verdediging neemt een meer reactieve, controlerende positie in. 
 De cruciale rol van de aanklager en de politie in de bewijsgaring, en de 
afhankelijkheid van de verdediging daarvan, is in het Engelse strafprocessysteem 
bijzonder problematisch geworden. Enerzijds wordt de verdediging nog altijd geacht 
zelf te zorgen voor het ontlastende bewijs, anderzijds wordt ook erkend dat zij die 
taak niet kan vervullen op een wijze die voldoende gelijkwaardig is aan de positie van 
de aanklager. Omdat echter de adversaire idee van partij-autonomie en 
onafhankelijkheid een voortdurend belangrijke rol speelt, heeft men in Engeland niet 
ondubbelzinnig willen erkennen dat de verdediging moet kunnen bogen op een zekere 
mate van hulp van de aanklager en de politie bij het vergaren van ontlastend bewijs. 
Die weerstand is ook logisch, omdat het adversaire systeem geen garanties en 
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controlemechanismen bevat waarmee kan worden gewaarborgd dat de politie en 
aanklager een neutraal onderzoek naar alle relevante belastende en ontlastende feiten 
instellen (zoals in een inquisitoir systeem het geval is). Dientengevolge zijn de 
verantwoordelijkheden van de aanklager en de verdediging ambigu geworden. 
Problematisch is bovendien dat de relevantie van bewijs nog steeds wordt bepaald 
door partijdige belangen en niet door een hoger belang van ‘objectieve’ 
waarheidsvinding. Dat betekent dat hoewel de aanklager en de politie de verdediging 
moeten helpen met het vergaren van bewijs, het wel nog steeds aan de verdediging 
wordt overgelaten om nauwkeurig te beschrijven welk bewijs zij onderzocht willen 
zien. Daaraan is te zien dat de gedachte van autonomie nog een leidende rol speelt, 
maar zich wel steeds moeilijker laat verwezenlijken. 
 Het onmiddellijkheidsbeginsel blijft van bepalend belang. Hoewel een aantal 
regels van bewijsrecht zijn veranderd zodat bewijs soms ook zonder onderworpen te 
zijn geweest aan mondeling debat gebruikt kan worden (hetgeen vaak betekent dat de 
verdediging het niet adequaat heeft kunnen toetsen en dus moet vertrouwen op de 
aanklager die het bewijs heeft onderzocht), zijn juist veel van de ontwikkelingen en 
hervormingen in de laatste vier decennia erop gericht geweest om het mondelinge 
debat zo goed en efficiënt mogelijk te doen verlopen. Die veranderingen hebben er 
ten dele echter wel toe geleid dat het spontane karakter van de confrontatie ter zitting 
is afgenomen, nu veel bewijs en strategie reeds voor de terechtzitting tussen partijen 
moet worden uitgewisseld. Het fundament van het onmiddellijkheidsbeginsel heeft de 
ontwikkelingen van de afgelopen tijd dus grotendeels maar niet geheel ongeschonden 
doorstaan.  
 Deze analyse leidt tot de volgende conclusie. Omdat de politie en aanklager 
een sterkere en dominantere rol in het strafproces hebben gekregen, is de traditionele 
gelijkwaardigheid van de verdediging onder druk komen te staan. Dat wordt 
ondervangen door de politie en aanklager een verantwoordelijkheid te geven om de 
verdediging te helpen, met name door het zoeken naar en ontsluiten van ontlastend 
bewijs. Op die manier kan aan het beginsel van partij-gelijkheid (in ieder geval met 
betrekking tot de terechtzitting, waar partijen op ogenschijnlijk gelijke voet over de 
feiten debateren) worden vastgehouden. Dat gaat echter ten koste van de partij-
autonomie in de voorfase, omdat de verdediging bij de uitoefening van haar 
verantwoordelijkheden afhankelijk wordt gemaakt van de aanklager en de politie. Dat 
past niet goed in een adversair systeem. Daarom doen zich ontwikkelingen voor 
waarbij de onafhankelijkheid van de verdediging wordt benadrukt en de 
verantwoordelijkheden van de politie en de aanklager ten opzichte van de verdediging 
worden gerelativeerd. Daardoor ontstaat spanning en incoherentie: om vast te houden 
aan het adversaire beginsel van gelijkheid is vereist dat de aanklager en de politie de 
verdediging helpen, maar het adversaire beginsel van partij-autonomie vereist juist dat 
de verdediging zelf haar belangen behartigt. 
 
Deel III: Nederland en het inquisitoire proces 
 
6. De geschiedenis van de Nederlandse procestraditie 
 
De Nederlandse procestraditie is geworteld in het recht van de gouden eeuw, maar 
maakt ook deel uit van de continentaal Europese traditie die in de middeleeuwen is 
ontstaan. Met name in de Franse en Duitse traditie werd gewerkt met een door de 
staat geïnitieerd en geleid onderzoek, uitgevoerd door professionele rechters met als 
doel al het relevante belastende en ontlastende bewijsmateriaal te verzamelen en dat 
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materiaal zo objectief mogelijk te evalueren. Met name in Frankrijk kwam geleidelijk 
de figuur van de openbaar aanklager op, die tot taak kreeg de rechter te assisteren met 
het onderzoek en op die wijze een van de rechter afgeleide rol had. Voor inbreng 
vanwege de verdachte was geen plaats: particuliere, partijdige belangen zouden de 
objectieve en neutrale waarheidsvinding kunnen schaden. De verdachte moet erop 
vertrouwen dat de rechter en aanklager hun onderzoekstaak goed uitvoeren. 
 In Nederland volgen de Criminele Ordonnantiën van 1570 deze 
procesinrichting. Hoewel de daadwerkelijke inrichting van het strafproces in de 
praktijk in de Nederlanden onzeker is, is wel duidelijk dat de openbaar aanklager 
daarin een belangrijke rol speelde, ook voor de waarheidsvinding. De aanklager 
genoot dus een grote mate van vertrouwen onder de bevolking. Dat gold eigenlijk ook 
voor de rol van de staat in de strafrechtspleging in algemene zin: hoewel burgers 
weinig mogelijkheden hadden om de strafrechtspleging te beïnvloeden of te 
controleren had de overheid toch een zeer grote macht en een zeer grote discretionaire 
bevoegdheid om die uit te oefenen. Dat werd door de burgerij geaccepteerd. 
 In de 19e eeuw ontwikkelt zich de moderne inquisitoire traditie. Onder invloed 
van de Franse revolutie kwam meer nadruk te liggen op procedurele garanties voor 
eerlijke waarheidsvinding, met een sterkere rol voor de verdediging in plaats van het 
vertrouwen in de overheid. Dat leidde er echter niet toe dat de grondtrekken van de 
inquisitoire methode van waarheidsvinding werden verlaten: het strafproces behield 
de vorm van een onderzoek vanwege de overheid waarbij door rechters en aanklagers 
werd gezocht naar de materiële waarheid. Het eerste Nederlandse wetboek van 
strafvordering, dat op Franse leest was geschoeid, kende dan ook een geheim 
vooronderzoek onder leiding van een onderzoeksrechter en met betrekking van de 
openbaar aanklager. De verdachte was louter voorwerp van onderzoek. De 
terechtzitting was daarentegen openbaar en op tegenspraak. De verdediging kreeg in 
de loop der jaren, en met name in het nieuwe Wetboek van Strafvordering van 1926, 
de nodige rechten en bevoegdheden met betrekking tot de bewijsvoering. Vele 
daarvan leidden er echter niet toe dat de rol van de verdediging in de 
waarheidsvinding wezenlijk veranderde: de positie van de verdachte in het 
vooronderzoek bleef zwak, terwijl de waarheidsvinding steeds meer in het 
vooronderzoek en steeds minder op de terechtzitting plaatsvond. Wat wel wezenlijk 
veranderde was de rol van de openbaar aanklager, de officier van justitie: die won met 
name in het vooronderzoek juist aan macht en bevoegdheden, vaak ten koste van de 
rechter. De officier van justitie kreeg ook de bevoegdheid om zaken 
buitengerechtelijk af te doen door middel van een transactie, maar daarvoor was 
expliciete instemming van de verdachte en zijn afstand van zijn recht op behandeling 
door een rechter vereist. 
 Een bijzonder kenmerk van de Nederlandse strafprocestraditie is de 
paternalistische rol van de officier van justitie. De officier wordt historisch gezien de 
behartiging van het algemeen belang toevertrouwd, waarbij hij dus niet zozeer een 
partijdige rol speelt maar eerder geacht wordt de verschillende in het strafproces 
betrokken belangen op magistratelijke wijze af te wegen en te beschermen. Dat betreft 
ook de belangen van de verdediging: die konden beter door de officier van justitie (en 
de rechter) worden behartigd dan door de verdachte en zijn raadslieden, zo was lange 
tijd de gedachte. Dit paternalisme, en het bijzonder grote vertrouwen in de officier 
van justitie dat het impliceert, kan begrepen worden tegen de achtergrond van de 
verzuiling van de Nederlandse samenleving in de late 19e en vroege 20e eeuw. In het 
verzuilde bestel genoten de (bestuurlijke) elites een groot vertrouwen en een grote 
macht om te beslissen wat het beste was voor de samenleving én al haar individuele 
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leden. Van de individuen werd juist gehoorzaamheid en passiviteit ten opzichte van 
deze elite verwacht. 
 Daarmee wordt duidelijk hoe de Nederlandse procestraditie de fundamenten 
van het inquisitoire type van waarheidsvinding implementeerde. Waarheidsvinding 
werd gezien als een objectief proces dat door neutrale zoekinspanningen naar al het 
relevante (belastende en ontlastende bewijs) diende plaats te vinden. De notie van 
eerlijkheid was gericht op de volledigheid en neutraliteit van het onderzoek dat door 
de overheid (rechters, aanklager, politie) werd verricht. Dat getuigt van een historisch 
vertrouwen in de staat en een afwezigheid van een sterk concept van burgerlijke 
rechten die het individu tegen de staat dient in te roepen. De vier procestheoretische 
voorwaarden voor inquisitoire waarheidsvinding – gerechtelijk onderzoek (ook door 
de magistratelijke officier van justitie), hierarchische controle tussen 
staatsfunctionarissen, de afwezigheid van autonome verdedigingsrechten, en de 
regulering van de onderzoeksbevoegdheden van de staat – zijn dan ook duidelijk in de 
geschiedenis van het Nederlandse strafproces te ontwaren. 
 
7. Recente ontwikkelingen in Nederland 
 
De ontwikkelingen in het Nederlandse strafproces na 1960 die afbreuk lijken te doen 
aan de fundamenten van de inquisitoire traditie kunnen worden verdeeld in vier 
periodes. 
 De eerste periode staat in het teken van de emancipatie van de burger en 
beslaat de jaren ’60 en ’70. Het vertrouwen in de staat verloor zijn paternalistische 
vanzelfsprekendheid. Burgers nemen een meer kritische houding in jegens de 
overheid en eisen inspraak en participatie. In het strafproces vertaalde dat zich in 
voorstellen die poogden de rechtspositie van de verdachte te versterken, waarbij soms 
zelfs gekeken werd naar de adversaire procescultuur. De concrete gevolgen daarvan 
bestonden in de eerste plaats uit een meer professionele en meer hiërarchische 
inrichting van het openbaar ministerie, en meer ruimte voor officieren van justitie en 
het OM om vervolgingsbeleid te ontwikkelen en op pragmatisch tolerante wijze niet 
altijd tot vervolging over te gaan. Ten tweede kreeg de verdediging meer rechten in de 
bewijsvoering, waaronder het recht op rechtsbijstand tijdens de inverzekeringstelling 
en het recht om te verzoeken dat een gerechtelijk vooronderzoek werd geopend. Een 
recht op aanwezigheid van een advocaat tijdens het politieverhoor, als controle op het 
officiële onderzoek, bleef echter uit. Ter zitting verwierf de verdediging het recht om 
getuigen en deskundigen te doen oproepen, maar dat recht werd vrijwel geheel 
afhankelijk gemaakt van de goedkeuring van de officier van justitie en de rechtbank. 
Ten derde werd de controle op de politie en het OM aangescherpt, met name door de 
uitsluiting van onrechtmatig verkregen bewijs en de toepassing van de beginselen van 
behoorlijke strafrechtspleging bij de ontvankelijkheidsbeslissing. 
 In de tweede periode stond, net als in Engeland, het thema van effectieve 
handhaving centraal. Nu werd juist beweerd dat de verdediging te veel rechten had, 
zodanig zelfs dat de strafrechtspleging daardoor werd gefrustreerd. Tegen een 
achtergrond van (economische) crisis werd het strafrecht steeds meer als 
ordeningsinstrument ingezet. Tegelijk oefende het EVRM een kracht uit in 
tegengestelde richting, nu door de rechtspraak van het Europese Hof voor de Rechten 
van de Mens allengs duidelijk werd dat (schriftelijk) getuigenbewijs als oneerlijk 
werd beschouwd indien de verdediging niet op enig moment in de procedure de kans 
had om de getuige te ondervragen. Een en ander culmineerde in een groot 
herzieningsproject waarbij het idee van een ‘contradictoir proces’ een leidend thema 
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was, waarbij meer tegenspraak in de fase van het vooronderzoek werd voorgesteld. 
Het gerechtelijk vooronderzoek had reeds aan betekenis ingeboet, zodat een 
krachtiger rol voor de verdediging in de bewijsgaring opportuun werd geacht. Dit 
leidde tot een aantal wijzigingen in het strafproces. De bevoegdheid van de officier 
om zaken buitengerechtelijk af te doen werd uitgebreid. De gerechtelijke controle op 
de uitvoering van het onderzoek van de officier zwakte af. Tot slot werden de rechten 
van de verdediging met betrekking tot de bewijsvoering versterkt zodat de 
verdediging meer tegengewicht aan de aanklager kon bieden. Dat betrof zowel het 
door het EVRM ingegeven recht om (anonieme) getuigen te ondervragen en 
deskundigen te instrueren als het recht om specifieke onderzoekshandelingen te doen 
verrichten.  
 In de derde periode stond het OM centraal. Er ontstond een schandaal toen 
bleek dat de politie, mede onder verantwoordelijkheid van het OM, een aantal 
opsporingsmethoden was gaan gebruiken die geen basis in de wet hadden en dus 
volledig ongereguleerd waren. Daaruit bleek dat hiërarchische controle soms zwak 
was: de officier noch de rechter hadden effectieve controle op het politie-onderzoek 
uitgeoefend. Dat schandaal leidde tot een herziening van de wetgeving rondom de 
opsporingsbevoegdheden, die vooral gebaseerd was op controle door de officier van 
justitie op het politie-onderzoek. Het OM zelf werd onderwerp van onderzoek toen 
bleek dat de interne bestuurlijke eenheid en controle over de vervolging ver te zoeken 
waren. Dat leidde tot een nieuwe organisatiestructuur bij het OM waarbinnen minder 
plaats was voor de magistratelijke, individuele belangenafwegingen die officieren van 
oudsher plachten te maken. In plaats daarvan werd besluitvorming, zowel over de 
vervolging als over de uitvoering van de opsporing en bewijsgaring, gecentraliseerd 
en door richtlijnen voorgeschreven, die bovendien onder politieke invloed tot stand 
kwamen. Om de organisatie efficiënter te laten werken werd bovendien een deel van 
de besluitvorming die traditioneel tot de taak van de officier behoorde gedelegeerd. 
 In de vierde periode stond een groot onderzoek naar de grondslagen van het 
wetboek van strafvordering centraal. Dit onderzoeksprogramma bouwde voort op de 
idee van de contradictoire procedure, en stelde daarbij een aantal ogenschijnlijk 
adversaire elementen voor. De procedure zou meer als dialoog tussen aanklager en 
verdediging ingericht moeten worden, waarbij de nadruk meer ligt op partij-
autonomie en partijverantwoordelijkheid en minder op de actieve rechterlijke 
zeggenschap over de procedure. Ook werd voorgesteld om de officier de bevoegdheid 
te geven om zelf, zonder tussenkomst van de rechter, strafbeschikkingen op te leggen 
in eenvoudige zaken. Min of meer tegelijkertijd leidde de ontdekking van een aantal 
gerechtelijke dwalingen tot twijfel over de deugdelijkheid van de eerlijke 
waarheidsvinding in het Nederlandse strafproces. Bovenal werd duidelijk dat het 
ideaal dat politie, OM en rechters elkaar kritisch controleren en aanvullen in de 
praktijk vaak uitbleef. De verdediging kon er evenmin goed in slagen om eventuele 
fouten of vooroordelen in het officiële onderzoek te corrigeren. Tot slot deed het 
EHRM verstrekkende uitspraken over het recht op rechtsbijstand, vooral in de vorm 
van de aanwezigheid van een advocaat bij het politieverhoor – een recht dat in het 
Nederlandse strafproces ontbrak omdat geen behoefte bestond aan externe controle op 
de politie. De veranderingen in de vierde periode hebben in het algemeen geleid tot 
een prominentere rol voor het OM in de opsporing en bewijsgaring. Dat is ten koste 
gegaan van de actieve rol van de rechter: thans wordt juist meer initiatief van de 
verdediging verwacht om de rechter te ‘activeren’. De rechten van de verdediging zijn 
echter niet in gelijke mate met die van het OM versterkt, al is bijvoorbeeld wel het 
recht op toegang tot informatie verbeterd. Wel is het recht op de aanwezigheid van 
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een raadsman rondom het politieverhoor ingevoerd, zij het met de nodige beperkingen 
en na de nodige weerstand. Het probleem van gerechtelijke dwalingen is vooral 
opgelost door te pogen de bestaande garanties van het systeem te verbeteren; tot een 
versterking van de verdediging of het invoeren van andere externe 
controlemechanismen is het niet gekomen. 
 
8. Analyse van de recente ontwikkelingen in Nederland in het licht van de historische 
fundamenten 
 
Het procestheoretische beginsel van het rechterlijk onderzoek is nog steeds van 
toepassing, maar krijgt wel een andere invulling. De controle over de bewijsgaring is 
meer bij de officier van justitie en minder bij de rechter komen te liggen. Deze 
verschuiving is in alle fasen van het strafproces waar te nemen. Ter zitting is de rol 
van de rechtbank passiever geworden en wordt dus meer initiatief van de officier en 
de verdediging verlangd. In de voorfase is officier van justitie steeds leidend 
geworden ten koste van de rechter-commissaris. Bij de buitengerechtelijke afdoening 
kan de officier zelfs zelf de feiten vaststellen. Deze verschuivingen zijn theoretisch 
niet problematisch zolang de officier ook als een quasi-rechterlijk, magistratelijk 
functionaris wordt beschouwd. Dat is nog steeds het geval, maar de invulling van die 
magistratelijkheid is veranderd: voor individuele, rechterlijke belangenafweging is 
steeds minder plaats nu de besluitvorming van de officier steeds meer gebonden 
wordt door centrale richtlijnen en door overwegingen van efficiency. Bovendien krijgt 
de politie een zelfstandiger positie ten opzichte van de officier, wat betekent dat de 
magistratelijke controle over het onderzoek meer op afstand komt te staan. Deze 
ontwikkelingen zijn nog onvoldoende duidelijk om harde conclusies te trekken, maar 
bergen wel het gevaar in zich dat het beginsel van rechterlijk onderzoek ondermijnd 
wordt. 
 Het beginsel van hiërarchische controle blijft een leidend beginsel. Dat blijkt 
uit het feit dat de verdediging nog steeds een zo gering mogelijke controle op het 
officiële onderzoek kan uitoefenen. De voorkeur wordt steeds gegeven aan interne, 
neutrale (in de zin van niet partijdige) controlemechanismen. Die mechanismen 
worden echter wel afgezwakt. Van de officier wordt bijvoorbeeld enkel in complexe 
zaken verlangd dat hij het politie-onderzoek nauwlettend in de gaten houdt. Ook de 
rechter zal niet altijd uit zichzelf controle over het onderzoek uitoefenen; hij mag 
steeds meer wachten tot de verdediging hem daartoe aanspoort. 
 De afwezigheid van autonome verdedigingsrechten met betrekking tot de 
bewijsvoering blijft van toepassing. Hoewel de verdediging belangrijke rechten heeft 
verworven, zijn de meeste daarvan afhankelijk van de toestemming van de officier of 
rechter. Dientengevolge is het niet aan de verdediging zelf om te beslissen of zij haar 
rechten wil inzetten en wat haar belangen vereisen. Uiteindelijk blijft het belang van 
materiële waarheidsvinding, zoals opgevat door de officier en de rechter, bepalend. 
De functie van de verdediging blijft dientengevolge het uitoefenen van controle op het 
officiële onderzoek. De verdediging wordt niet werkelijk in staat gesteld om haar 
eigen bewijs te vergaren en haar eigen, onafhankelijk en autonoom voorbereide visie 
op de feiten te presenteren. Een te prominente rol van de verdediging bij de 
bewijsvoering wordt nog steeds gezien als overbodig en ook onwenselijk. 
 Het beginsel van een gereguleerde opsporing wordt niet wezenlijk aangetast. 
Wel wordt flexibel met de regels omgegaan. Bewijs dat in strijd met de regels is 
vergaard behoeft niet te worden uitgesloten zolang de rechter van mening is dat de 
materiële waarheid niet in het geding komt. Derhalve hebben de 
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opsporingsautoriteiten en de rechter een grote mate van vrijheid om de kwaliteit van 
bewijsmateriaal te beoordelen.  
 Deze analyse leidt tot de volgende conclusie. De verschuivingen die in het 
Nederlandse strafproces hebben plaatsgevonden blijven goeddeels binnen de kaders 
van de inquisitoire traditie. De procestheoretische beginselen worden echter wel op 
andere wijze ingevuld, met name doordat taken en verantwoordelijkheden die 
traditioneel bij de rechter lagen naar de officier van justitie zijn verschoven, die 
daardoor een meer rechterlijke rol krijgt. Dat is niet zonder problemen omdat het 
processysteem steeds minder ruimte biedt voor de magistratelijke, rechterlijke 
besluitvorming die van de officier wordt verlangd, met name in bulkzaken. Bovendien 
is niet altijd meer duidelijk welke verantwoordelijkheden nog bij de rechter liggen en 
welke bij de aanklager. De rol van de verdediging blijft inquisitoir in de zin dat zij 
nauwelijks werkelijk autonome rechten in de bewijsvoering heeft gekregen en dus in 
grote mate afhankelijk blijft van de rechter en de officier van justitie. Ook daar 
ontstaat mogelijk systematische incoherentie omdat de verdediging tot op zekere 
hoogte wel geacht wordt een actieve rol in de bewijsvoering te spelen. 
 
9. Vergelijkende analyse en conclusie 
 
Zowel in Nederland als in Engeland is het strafproces sinds de jaren ’60 ingrijpend 
veranderd, waardoor de systemen meer op elkaar zijn gaan lijken. Desalniettemin 
blijven in beide systemen de respectieve inquisitoire en adversaire beginselen 
invloedrijk. Wijzigingen worden zoveel mogelijk in de traditionele procestheorie 
ingepast, ook al leidt dat soms tot onduidelijkheden en incoherentie. Beide systemen 
vertonen derhalve en diffuus beeld: sommige uitgangspunten van de traditionele 
procestheorie blijven gelden terwijl andere worden verlaten of afgezwakt. De vraag is 
of de traditionele fundamentele ideeën over eerlijke waarheidsvinding daarmee ook 
verlaten zijn, en of dat ertoe leidt dat de Engelse en Nederlandse procescultuur 
convergeert. 
 Voor Engeland kan niet gezegd worden dat de adversaire fundamenten zijn 
verruild voor inquisitoire, maar moet wel geconcludeerd worden dat het adversaire 
fundament verlaten is: de idee dat de overheid de verdediging moet ‘helpen’ met de 
bewijsgaring is wezenlijk onverenigbaar met de normatieve uitgangspunten van de 
adversaire cultuur. Eerlijke waarheidsvinding wordt nog steeds gezien in de sleutel 
van partijdebat en partijgelijkheid. Eerlijkheid wordt echter niet langer in puur 
formele en procedurele termen gedefinieerd. Thans vereist eerlijkheid ook dat de 
politie en aanklager onderzoeksinspanningen verrichten die erop gericht zijn de 
verdediging te helpen met het vinden van ontlastend bewijsmateriaal. Het 
gereguleerde debat volstaat niet meer; de verdediging moet erop vertrouwen dat de 
aanklager en politie haar belangen in het oog houdt. Ook het adversaire fundament 
van partijdige belangen en gescheiden verantwoordelijkheden blijft van toepassing in 
de zin dat geen van de deelnemers een verantwoordelijkheid heeft voor het vinden 
van de materiële waarheid of het dienen van het algemeen belang. Het is echter niet 
meer zo dat de beide partijen in het geding slechts hun eigen (bewijs-)belangen 
behartigen: de aanklager heeft thans een verantwoordelijkheid om mede voor de 
belangen van de verdediging te zorgen. Dat wil nog niet zeggen dat de aanklager een 
soort inquisitoir onderzoek moet verrichten – het blijft aan de verdediging om te 
bepalen welke onderzoekshandelingen verricht moeten worden en om aan te geven 
welk materiaal zij relevant acht – maar wel dat hij verantwoordelijkheden jegens de 
verdediging heeft gekregen die traditioneel juist dienen te ontbreken. De traditioneel 
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beperkte rol van de staat bij het beschermen van de rechten en belangen van de 
verdediging is daarmee ook afgezwakt. De idee dat de verdachte zich met zijn 
inherente rechten moet kunnen weren tegen de staat en moet kunnen opkomen voor 
zijn belangen blijft wel een leidende gedachte in de Engelse rechtscultuur, zij het dat 
dit zich vooral uit in de vorm van de terechtzitting en niet meer in de voorbereidende 
fase. 
 In Nederland blijven de fundamentele trekken van het processysteem wel 
dicht bij de inquisitoire traditie. De gedachte dat eerlijke waarheidsvinding een 
officieel onderzoek vereist is niet verlaten, zodat eerlijkheid nog steeds als een 
materiële inspanningsverplichting wordt begrepen. Dat de nadruk daarbij meer op de 
officier van justitie en minder op de rechter is komen te liggen is niet als 
fundamentele afwijking aan te merken omdat de aanklager een quasi-rechterlijke rol 
vervult. De opkomst van bewijsrechten voor de verdediging, mede onder invloed van 
het EVRM, leidt (nog) niet tot een meer formele invulling van eerlijke 
waarheidsvinding. De gedachte dat het strafproces in het teken staat van het 
overstijgende belang van materiële waarheidsvinding, en dat de deelnemers een 
systematische verantwoordelijkheid hebben om daaraan bij te dragen, blijft dan ook 
bepalend. Nieuw is wel dat de verdediging in sommige gevallen een 
verantwoordelijkheid heeft gekregen om inquisitoire controlemechanismen, vooral de 
rechterlijke controle, te activeren. Dat lijkt niet goed te passen bij het uitgangspunt dat 
eerlijke waarheidsvinding een algemeen belang is dat niet van de verdediging 
afhankelijk mag worden gemaakt. Ook dat is evenwel niet noodzakelijk een afwijking 
van het inquisitoire denken; het betekent eerder dat de verantwoordelijkheid van de 
staat voor eerlijke waarheidsvinding vooral in handen van de officier van justitie komt 
te liggen en dat minder procedurele controlemechanismen zijn vereist. 
 De bovenstaande observaties leiden tot de volgende conclusies over 
convergentie. Op een oppervlakkig niveau – dat van procedurele regels en instituties – 
lijkt wel convergentie plaats te vinden. Dat zegt echter weinig over convergentie op 
het diepere niveau van procestheorie en fundamentele noties over eerlijke 
waarheidsvinding. Beide systemen trachten ondanks wijzigingen aan de oppervlakte 
vast te houden aan hun traditionele fundamenten door oude uitgangspunten op nieuwe 
manieren te realiseren. Daardoor blijven fundamentele verschillen tussen het Engelse 
en het Nederlandse strafproces bestaan. Die verschillen concentreren zich vooral rond 
de notie van relevantie: in Engeland wordt het aan de partijen overgelaten om op 
grond van hun partijdige belangen te beslissen welke onderzoekshandelingen en welk 
bewijs relevant is, terwijl relevantie in Nederland een objectieve, door de rechter en 
officier met het oog op materiële waarheidsvinding aan te leggen toets is. 
Dientengevolge kan men niet vaststellen dat systemen convergeren in de zin dat hun 
fundamentele beginselen eender worden, ook al zijn sommige fundamenten inmiddels 
verlaten of afgezwakt.  
 Deze conclusie wijkt af van de in de literatuur breed verdedigde opvatting dat 
inquisitoire en adversaire systemen wel convergeren omdat steeds meer elementen 
tussen beide systemen worden uitgewisseld en overgenomen. Dat zulke 
oppervlakkige convergentie niet leidt tot fundamentele eenwording komt doordat 
systemen trachten om ‘vreemde’ elementen in hun traditionele fundament te passen. 
Alsdan kan een inquisitoir element in een adversair systeem een inquisitoire functie 
krijgen of omgekeerd. Dit door cultuur en traditie gedreven vertaalproces staat aan 
convergentie in de weg. Maar er zijn wel grenzen aan het absorptievermogen van een 
procestraditie. Die komen in zicht wanneer de coherentie van het systeem verstoord 
raakt. Een processysteem kan zijn traditionele fundamenten probleemloos verlaten 
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indien daarvoor een nieuwe, coherente procestheorie met een coherente uitwerking in 
het processysteem in de plaats komt. Echter, juist omdat een cultuur de neiging heeft 
om zoveel mogelijk vast te houden aan zijn traditionele uitgangspunten bestaat het 
gevaar dat een incoherente situatie ontstaat: het traditionele fundament blijft niet 
intact maar wordt evenmin vervangen door een nieuw, coherent en stevig fundament, 
zodat het procedurele bouwwerk ontwricht raakt. In Engeland is coherentie 
problematisch geworden, omdat de procestheorie een rol van de aanklager verlangt 
waarvoor geen steun is in het processysteem. In Nederland is coherentie minder 
problematisch zolang de verdediging niet met verantwoordelijkheden belast wordt die 
ze bij gebrek aan bevoegdheden en rechten niet kan dragen. 
 Het onderzoek naar de ontwikkelingen in Nederland en Engeland wijst op een 
dilemma van geleidelijke convergentie. Omdat een processysteem gebaseerd is op 
diepgewortelde, cultureel gezien coherente beginselen en uitgangspunten omtrent 
eerlijke waarheidsvinding wordt elke potentieel afwijkende verandering als een 
gevaar gezien. De natuurlijke reactie is dan om die verandering zoveel mogelijk in het 
bekende fundament in te bedden, zodat incoherentie wordt vermeden. Potentieel 
convergente tendensen worden dus zoveel mogelijk geneutraliseerd. Daarom is 
geleidelijke convergentie onwaarschijnlijk: iedere stap in convergente richting leidt 
immers vanuit de traditie beschouwd tot incoherentie. Dat geldt echter ook indien de 
grenzen van het absorbtievermogen van de traditie in wezen al zijn overschreden. 
Daarin schuilt het dilemma: hoewel een geleidelijke verandering in fundament 
wenselijk zou zijn om het processysteem coherent te maken, is het onaantrekkelijk om 
die richting uit te gaan omdat daarvoor eerst meer incoherentie zal komen te ontstaan. 
Waarschijnlijk kan alleen een radicale wijziging van de procestheorie en het 
processysteem tot een geheel nieuw en op zichzelf coherent fundament van eerlijke 
waarheidsvinding leiden. 
 Het onderzoek stelt ook vraagtekens bij de definitie van convergentie. Vaak 
wordt convergentie gezien als het verschuiven van systemen over een continuüm 
tussen het inquisitoire en het adversaire ideaaltype. Die metafoor is echter niet goed 
bruikbaar om convergentie in fundamentele zin te duiden: de metafoor noopt niet tot 
een analyse van de fundamenten van een processysteem, en suggereert bovendien dat 
verschuivingen geleidelijk kunnen plaatsvinden zonder dat de coherentie van een 
systeem wordt aangetast. Een alternatieve opvatting, waarbij convergentie wordt 
gezien als een evolutionair proces, is aantrekkelijker. Zij is echter evenmin zonder 
problemen, omdat zij onvoldoende rekenschap geeft van de onderlinge beïnvloeding 
van processystemen en de invloed van internationaal en supranationaal recht. 
Bovendien wordt met de metafoor van evolutie gesuggereerd dat de ‘essentie’ (de 
familie-afstamming) van een processysteem onveranderlijk is, terwijl niets er op wijst 
dat veranderingen in het fundament per definitie onmogelijk zijn. Tot slot biedt de 
evolutie-metafoor onvoldoende zicht op de gevolgen van convergentie voor de 
coherentie van processystemen. Aldus wordt geconcludeerd dat voor de studie van 
convergentie een nauwkeurige fundamentele analyse met behulp van de inquisitoire 
en adversaire ideaaltypen vereist is. 
 Als de ontwikkelingen in Nederland en Engeland hypothetisch worden 
doorgetrokken naar de toekomst, dan lijkt het dat convergentie niet onmogelijk is. 
Convergentie in een inquisitoire richting is daarbij het meest waarschijnlijke scenario. 
Het is echter ook mogelijk dat convergentie leidt tot het afschudden van de 
inquisitoire en adversaire tradities en het aannemen van een derde, nieuwe soort 
benadering van eerlijke waarheidsvinding die inquisitoire en adversaire elementen op 
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coherente wijze combineert. Ook daarvoor geldt echter dat de inquisitoire en 
adversaire tradities nog de nodige weerstand zullen bieden. 
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