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Chapter 0
PREFACE AND ACKNOWLEDGMENTS

One of the main questions revolving around the accession of the new Member
States in 2004 was whether these countries could successfully integrate into the
decision-making procedures of the European Union and accommodate the outcomes
of these procedures in their own legal systems. The decision-making procedures of
the European Union, due to the particular nature of the organisation, assign distinct
roles and tasks to the Member States and their political institutions. The nearly
decade long legal and political preparation before accession greatly shaped the roles
and functions that these countries, as EU members, would assign to their political
institutions in maintaining the multiple linkages between the state and the EU insti-
tutions. The beginning of the research process for this book largely coincided with
the accession of the ten new Member States to the EU. The purpose of this project
was to analyse Hungary’s accession to the EU, examining the state’s experiences,
practices, and structures to provide a general framework with which to evaluate the
impact of accession on all new Member States. It is hoped that this established
framework as well as the specific study of Hungary will also aid future accession
candidates in their preparation process. The book’s findings confirm that although
there is convergence between the ‘Europeanisation’ of models and practices actu-
ally established in Member States, Hungary’s example shows that particular consti-
tutional traditions of a state will likely have a determinative effect on allocating the
‘European’ tasks among the state institutions, while at the same time helping to
maintain the state’s core constitutional principles. This research endeavor, how-
ever, was aimed beyond solely an analysis of legal and constitutional frameworks,
and examined the practical, operational side of state apparatuses through collection
of first-hand observations from civil servants and experts working at different lev-
els and stages of coordination of EU policy in Budapest and representation of the
national position in Brussels, as well as the implementation of EU law at the na-
tional level. Questionnaires were circulated and evaluated, interviews were con-
ducted in Budapest and in Brussels, and government documents were collected and
analysed. I owe special thanks to the civil servants from the various ministries, the
Hungarian Parliament and the Hungarian Permanent Representation to the Euro-
pean Union for their special assistance in this project, particularly their providing
me the opportunity to observe their operations in practice.

This book is dedicated to all those who provided me their support and insight dur-
ing the research and writing process. I am especially indebted to Professor Sacha
Prechal for countless inspiring discussions, her invaluable feedback, and her firm
encouragement. I am grateful to Professor József Petrétei and Dr Nóra Chronowski
for their support and friendship. I deeply appreciate the efforts of the Reading Com-
mittee: Professor Leonard Besselink, Professor Ige Dekker, Professor Linda Senden,
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Professor Jaap de Zwaan and Dr Steven Blockmans, for the insightful comments
they provided upon review of the manuscript. I received much support from my
colleagues at the Utrecht University School of Law, the University of Pécs Depart-
ment of Constitutional Law and the T.M.C. Asser Institute. I am very grateful to my
students at the University College of Utrecht, for their inspirational engagement
and challenging questions, which never ceased to energise me and open new per-
spectives in my research. To my friends – thank you for helping me regain my
motivation whenever it ebbed: Benoit Quesson, Leonardo Massai, Gar Yein Ng,
Madeleine Cusack, Amna Guellali, Kinga Tibori Szabó, Adam Łazowski, Stéphanie
LeMeignen and Orsolya Vida. Peter Morris and Nicholas Walbridge contributed
their excellent editing skills and endless patience. The support of my family and the
joy surrounding the birth of my niece never stopped putting things in perspective.
Thanks to Anju and Ajay Shah for their belief that my ‘studies’ would finish one
day.

Anand, despite the distance, your love, motivation and faith meant more than
words can describe.

Utrecht, December 2008 Tamara Takács
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Chapter 1

INTRODUCTION

1. Background and central questions

Similar to other Central and Eastern European countries joining the EU, Hungary’s
accession to the European Union in May 2004 was preceded by a decade of eco-
nomic, political and legal reforms which marked a transition from the remnants of
a totalitarian system to the rule of law. With the country joining the European Union
and the overall ‘EU-phoria’ of the pro-integrationist political elite and population,
the generally perceived benefits of EU membership came hand in hand with the
pressure of the challenges and consequences of membership. The consequences
varied and extended over economic to political, constitutional and even social lev-
els. The undertaken obligations of accession deemed to have been fulfilled as a
prerequisite for membership now became standards which had to be maintained by
a group of countries aspiring to achieve common goals and at the same time re-
specting the national identities of the Member States.1  Amongst the foundations of
the integration it is clear that the means necessary to attain the defined objectives is
conducted through policies2  and these policies are articulated in the powers that
have been bestowed upon the European Union in a defined fashion and laid down
in international treaties concluded between the Member States.3  In this construc-
tion, Member States remain in charge so as to decide how far the integration can
and should go and what policies should be conducted at the European level or
whether they should remain within the national competence and to what extent.

The accession of a group of Central and Eastern European countries with a rather
different political background (Romania and Bulgaria joining in 2007) also posed a
challenge for the European Union itself. The challenge lay in particular with regard
to the efficiency and operation of the decision-making structures, and the European
institutions that participate therein.4  Indeed, prior to accession, worrying forecasts
were at times being aired about the expectations regarding the functioning of the
European machinery and the expansion of and likely collision between the poten-
tially diverging national interests in the various decision-making procedures. Just
to prove the contrary, the studies conducted after accession have reported a smooth

1 Art. 6(3) Treaty on European Union (hereafter: EU): ‘The Union shall respect the national iden-
tities of its Member States.’

2 Art. 6(4) EU: ‘The Union shall provide itself with the means necessary to attain its objectives and
carry through its policies.’

3 As the principle of conferral is worded in Art. 5(1) of the Treaty Estbalishing the European
Community (hereafter: EC): ‘The Community shall act within the limits of the powers conferred upon
it by this Treaty and of the objectives assigned to it therein.’

4 The composition of institutions and voting rights mechanisms were cornerstones in the institu-
tional reform that centred on the preparation for receiving the new Member States.
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integration of the ‘new’ Member States into the decision-making procedures, with a
growing number of actors actually refreshing and providing a new impetus to the
workings of European decision-making.5  For Hungary, applying for membership
in 1994 and joining the EU in 2004, the set-up of the European Union was taken as
given and the greatest challenge was to adjust to its functioning so that once as a
Member State, it could smoothly integrate into the European decision-making pro-
cedures involving the European institutions.

With regard to these decision-making procedures, according to recently concep-
tualized views, the European law-making process of successive stages can be seen
as a continuum in which EU institutions and (the institutions of) Member States
actively participate and cooperate. The ‘successive stages’ involve the preparation
of a proposal, the mechanisms in the participating institutions of deliberating upon
and adopting the decisions of normative value and, finally, implementing these
European legislative measures – usually at the national level. In this continuous
‘chain model’, European institutions and Member States and their institutions are
‘co-actors’ in European legislation: firstly, in formalising the content of the Euro-
pean measure, and then, in the implementing phase often requiring the adoption of
a national measure that adds to the actual effect of the European legislation.6  In this
way, the European legislation must be seen in the context of the legislative institu-
tions, legislative procedures, the ‘input’ that is put into it (importantly, by Member
States) and the output which binds the Member States, through the obligatory imple-
mentation and application in their national legal order. Policy-making in the Euro-
pean Union is often carried out and furthered by law-making procedures, in which
measures are adopted alongside different procedures and their rules. Member States’
participation therein induces efforts from the national institutions to cope with re-
quirements of their involvement in the EU law-making procedures, which is prima-
rily manifest in the raising of awareness with regard to the importance and extent of
the European legislation and the role they could play and the strategy they should
conduct to that end. This ‘Europeanisation’ of national institutions is a practical

5 The study carried out by a group of scholars at the Sciences Po of Paris demonstrated, based on
empirical research, that in the Council the pressure to find solutions had become significant and the
Member States responded to it by deciding on speedier procedures, implying less occasions of revert-
ing to actual voting; the Commission’s function in putting forward positions was therefore not slowed
down and the participation of the European Parliament in the decision-making procedures did not
become in any way more cumbersome. For more data and analysis see R. Dehousse, et al., eds.,
Elargissement: Comment L’Europe s’adapte (Paris, Sciences Po Les Presses 2006). On the impact of
EU enlargement on decision making in the European Union see also H. Wallace, Adapting to Enlarge-
ment of the European Union: Institutional Practice since May 2004 (Brussels, TEPSA 2007) the article
can be found amongst the publications at the website of TEPSA: <http://www.tepsa.be>. See also P.
Settembri, ‘The Surgery Succeeded. Has the Patient Died? The Impact of Enlargement on the Euro-
pean Union’, Jean Monnet Working Paper No. 04/07, available at: <http://www.jeanmonnetprogram.org/
papers/07/070401.html>.

6 This co-actorship through the chain model of cooperation in stages of European lawmaking was
analysed in detail, based on reports from various Member States, by E. Hirsch Ballin and L. Senden in
E.M.H. Hirsch Ballin and L.A.J. Senden, eds., Co-actorship in the Development of European Law-
making: The Quality of European Legislation and Its Implementation and Application in the National
Legal Order (The Hague, T.M.C. Asser Press 2005).
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phenomenon, but national and legal consequences have equally been induced by
Member State participation in the European lawmaking and adaptation in the form
of the implementation of the continuously expanding acquis communautaire.

Other surveys revealed that in parallel with the deepening of integration and the
expanding scope of activities for the EU institutions, the interaction between these
and national institutions has intensified and works in a mutually influential fashion.
Comparative studies conducted from the fusion theory approach have revealed that
in the ‘multitude of institutional interaction and cooperation mechanisms’, the in-
teraction between national and European institutions is based on mutual ‘checks
and balances’.7  In this process, however, not all national institutions have adapted
to the same extent to the role related to participation in EU lawmaking, but have
engaged in matters of EU policy-making to rather different degrees.8  In general,
there are accounts of a more or less converging tendency in how EU governance
and institutions ‘pervert’ the balance between the executive and legislative institu-
tions of the Member States, and EU membership and participation in EU lawmak-
ing have made the executive the most powerful body at the national level at the
expense of the national legislature.9  In the European context, the price that national
parliaments paid account for the transfer of legislative competence from national to
the European level and their limited tools to influence European lawmaking. For
this reason, some described national parliaments ‘losers’10  or ‘latecomers’11  which

7 W. Wessels, ‘Institutions of the EU system: Models of Explanation’, in D. Rometsch and W.
Wessels, eds., The European Union and Member States. Towards Institutional Fusion? (Manchester,
Manchester University Press 1996) pp. 20-36; See also A. Maurer, et al., ‘National Systems’ Adapta-
tion to the EU System: Trends, Offers and Constraints’, in B. Kohler-Koch, ed., Linking EU and Na-
tional Governance (Oxford, Oxford University Press 2003) pp. 53-81 at p. 71.

8 See J. Mittag and W. Wessels, ‘The “One” and the “Fifteen”? The Member States Between Proce-
dural Adaptation and Structural Evolution’, in. J. Mittag and W. Wessels, eds., Fifteen into One? The
European Union and its Member States (Manchester, Manchester University Press 2003) pp. 413-454.

9 J.H.H Weiler, ‘European models: Polity, People and System’, in P. Craig and C. Harlow, eds.,
Lawmaking in the European Union (W.G. Hart Legal Workshop Series, London/The Hague, Kluwer
Law International 1998) pp. 3-32 at p. 4. See also W. Sadurski, ‘EU Enlargement and Democracy in the
New Member States’, in W. Sadurski, et al., eds., Spreading Democracy and the Rule of Law? The
Impact of EU Enlargement on the Rule of Law, Democracy and Constitutionalism in Post-Communist
Legal Orders (Dordrecht, Springer 2006) pp. 27-49 at p. 34.

10 Ph. Kiiver, The National Parliaments in the European Union: A Critical View on EU-Constitu-
tion-Building (The Hague, Kluwer Law International 2006) p. 9. See also D. Rometsch and W. Wessels,
eds., The European Union and its Member States: Towards Institutional Fusion? (Manchester, Manches-
ter University Press 1996) p. 334; T. Raunio and M. Wiberg, ‘Parliamentarizing Foreign Policy Deci-
sion-Making: Finland in the European Union’, 36 Cooperation and Conflict (2001) pp. 61-86 at p. 62;
See also K. Neunreither, ‘The Democratic Deficit of the European Union: Towards Closer Cooperation
between the European Parliament and the National Parliaments’, 29 Government and Opposition (1994)
pp. 299-314 at p. 300. See also A. Maurer and W. Wessels, eds., National Parliaments on their Ways to
Europe. Losers or Latecomers? (Baden-Baden, Nomos 2001) p. 28; D. Judge, ‘The Failure of National
Parliaments?’ 18 West European Politics (1995) pp. 79-100.

11 A. Maurer, et al., ‘“National Systems” Adaptation to the EU System: Trends, Offers and Con-
straints’, in B. Kohler-Koch, ed., Linking EU and National Governance (Oxford, Oxford University
Press 2003) pp. 53-81 at p. 71.
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are ‘doomed to remain one step behind’12  in comparison to their executives. So,
while the challenges may induce adaptation and the establishment of institutional
structures and mechanisms, these developments unavoidably lead to a modification
of the respective roles, the traditional allocation of powers that these national insti-
tutions carry out at the national level now having a pronounced effect towards an
external sphere, that is the European level. Consequently, national constitutions
may, already at an early stage, allocate the tasks between the institutions and the
branches of government with regard to the country’s membership of the European
Union. However, in some countries joining the European integration at an early
stage (or upon its foundation), adjustments to the modified roles in the constitutions
were subsequently inserted in response to the developments. Thus, while member-
ship of the EU necessarily leads to a certain convergence of policy development,
the arrangements for integrating the Member States and their diverging national
political/constitutional/legal particularities should also be accommodated with re-
gard to the decision-making structures. These particular features reinforce the
interconnectedness between the European institutions and national institutions and
contribute to the development of European legislation. The national practical fea-
tures constitute important aspects throughout the decision-making chain, in the prepa-
ration and adoption of EU law as well as its implementation. Therefore, the central
question of this study is: what are the implications of Hungary’s participation in the
Community pillar law-making procedures for the national constitutional allocation
of powers of the legislative and executive branches (parliament and government,
respectively)?

Put in other words, this research explores the constitutional context in which
Hungary has joined the European Union and the impact that participation in the EU
legislative process has had with regard to the constitutional allocation of respective
powers between the branches of Government, focusing on the executive and legis-
lature. The analysis will tackle how Hungary has integrated into the law-making
procedures that lead up to the legislative output of the EU institutional structure and
the will highlight the institutional and functional linkage points that interrelate the
national arena and the EU arena. Attention will also be given to how the national
Hungarian representatives settle in the transnational arena and how that links back
to the national level. This interrelationship will be examined through networks that
Hungary has established and operated at both levels for its integration in the EU
decision-making procedures and its result in terms of the constitutional arrange-
ments for the roles allocated to the executive (government) and legislature (parlia-
ment).

The research will focus on identifying the particular features in the Hungarian
constitutional system that are relevant for our study and provide a guarantee that,
firstly, Hungary’s integration in the EU decision-making procedures is smooth, well-
prepared, successfully represented, based on strategic cooperation between relevant
political institutions and that the implementation combines full compliance with

12 T. Raunio, ‘Always One Step Behind? National Legislatures and the European Union’, 34 Gov-
ernment and Opposition (1999) pp. 180-202 at p. 200.
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EU law and an aptitude for application in the Hungarian legal order. Secondly,
there should also be a guarantee that the constitutional principles of democracy and
legitimacy are secured in terms of the national parliament’s involvement in the
relevant procedures through the scrutiny and implementing processes. While look-
ing at the consequences of such participation for the constitutional allocation of
powers at the domestic level, attention will be given to modifications in the emerg-
ing practices and whether these patterns could have been predictable pre-accession,
as well as to predictions for a potential line of evolution in the future. The purpose
of this study is to illustrate the evolving network that has been established by Hun-
garian representatives in order to successfully and efficiently integrate into the EU
decision-making procedures with a necessary outlook concerning the network that
facilitates such integration and participation and ‘feeds’ the Hungarian involve-
ment. The establishment and interaction of these actors operating in different insti-
tutional settings in the national and European political arena do have consequences
for the constitutionally attributed powers of national institutions, the respective func-
tions of the executive and the legislature.

Hungary has been chosen for case study for multiple reasons: first and foremost,
the author’s familiarity with Hungarian constitutional law, its political and adminis-
trative system and the knowledge of the language proved to be indispensable in the
collection, processing and analysis of information. Secondly, the book wishes to
serve as a point of reference for further researchers dealing with and analysing the
experience of ‘new’ Member States and to provide basis for comparative analysis.
This case study on Hungary may serve as a starting point, because this country can
be regarded as a ‘typical’ model amongst most of the countries joining in 2004 and
2007, bearing many similar features with these new Member States and sharing
similar challenges and expectations. Such similarities can be found in their histori-
cal background (except in the case of Cyprus and Malta) and underlying heritage,
which has manifested itself in the current emphasis on sovereignty, as embodied in
national constitutions, such as the Hungarian one. However, this strong sense of
sovereignty is coupled with a typically clear pro-European, pro-integration attitude
and foreign policy that has been apparent in the aspirations leading to accession and
then as Member States of the EU. As in most countries in Central and Eastern
Europe, the position of Hungarian Parliament within the constitutional order was
also reinforced vis-à-vis the Government after the collapse of communism, and
overall reforms modernised the administrative and legislative system, aspiring ulti-
mately to establish the rule of law. Another similarity is that Hungary is a unitary
and centralised state, and administration is conducted in a ‘top-down’ fashion. The
challenges that preparation for membership implied were also similar: preparing
the Constitution for the delegation of powers to the EU and accommodating Euro-
pean law within the national legal order; designing the systems of coordinating EU
policies at the national level and adjusting the separation of powers to it; aligning
national law with acquis communautaire; and, finally, establishing compliance with
European law. Therefore, this study aims at giving an account of the major chal-
lenges that EU membership – and particularly participation in the European deci-
sion-making procedures – have set for Hungary and the other Central and Eastern
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European countries. In addition, the analysis of Hungary’s responses to these chal-
lenges hopes to aid the other Central and Eastern European EU Member States to
identify and possibly employ certain practices which worked well in Hungary and
take note of mistakes or ill-suited practices which they should avoid. This illustra-
tion may also help future Member States in designing and operating their systems.

2. The leading perspective and its implications

Before starting this exploration, there should be clarification as to the main focus of
this study. Legislation as used in this study refers to the procedure where competent
actors carry out the preparation, deliberation, necessary formulation and adoption
of abstract rules of a binding, normative nature in the legal order of the political
entity. The enactment of these binding rules and the impact they have on the legal
position of subjects of these laws require certain guarantees. The guarantees ensure
that the adoption procedure is conducted in conformity with the principles of repre-
sentative democracy, transparency, legitimacy and the separation of powers. As is
well- known, there is no clear conception of legislation in EC law13  and the quali-
fying feature of an EU legislative measure is focusing on the content of the mea-
sures adopted in the well-defined procedures by the EU institutions, thus centring
on the actual substance of the given measure rather than the actor involved in the
procedure. Until now, the content of the EU measure qualifies it as a legislative,
normative measure, implying a far-reaching effect for the Member State.14  This
far-reaching effect is revealed in the implementation obligation requiring the estab-
lishment of full compliance from the Member States often in the form of further
national actions for this aim. Our study focuses on these measures of a legislative
character, which have legislative consequences. It highlights, firstly, Hungary’s in-
tegration in the procedures revolving around the adoption of these EU legislative
measures and then, secondly, turns to the accommodation of these measures in
Hungarian law, which is carried out by implementation at the national level. Impor-
tantly, the study covers legislative procedures and their normative outcomes re-
garding the first pillar, the Community pillar, and its legislative instruments as defined

13 Despite Art. 249 and the definition of the first pillar legislative instruments within, the bound-
aries between the different types of acts are not defined. See A.H. Türk, The Concept of Legislation in
European Community Law: A Comparative Perspective (The Hague, Kluwer Law International 2006).
Most recently, the Treaty of Lisbon and prior to that the Constitutional Treaty made an effort to intro-
duce the concept of legislation in the Community legal order. The concept rather emphasized proce-
dural aspects of legislation and gave less attention to the actual content of legislation. See A.H. Türk,
‘The Concept of Legislative Act in the Constitutional Treaty’, in Ph. Dannand and M. Rybkowski, eds.,
The Unity of European Constitution (Berlin, Springer 2006) pp. 151-171. See also T. van den Brink,
‘Van rechtsinstrumenten naar rechtshandelingen. “Lissabon” en de introductie van een Europees primaat
van de wetgever’ [From legal instruments to legal acts. ‘Lisbon’ and the a European primacy of law
principle], 78 SEW (2008).

14 ECJ, Cases 16-17/62 Confédération Nationale des Producteurs de Fruits et Légumes v. Council
[1962] ECR 901. See also Cases C-41-44/70 International Fruit Co. NV v. Commission [1971] ECR
411, where the ECJ stated that the measure labelled ‘regulation’ in fact qualified as ‘bundle of deci-
sions’ based on its content.
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in Article 249 EC.15  This can be explained by the fact that for the time being,
legislative measures adopted in decision-making procedures in this pillar have the
most impact on the national political institutions, in terms of their participation in
and interrelation with the EU decision-making procedures as well as the strict obli-
gation to establish compliance with these acts, implying additional national legisla-
tion, actions carried out either by the parliament or the Government at the national
level.16  It should be borne in mind that the influence that the adoption of measures
in the Common Foreign and Security Policy and European Security and Defense
Policy (CFSP and ESDP, currently the second pillar of the EU) and the Police and
Judicial Cooperation in Criminal Matters (PJCC, third pillar of the EU) requires
from and imposes upon Member States is considerable too. However, while not
neglecting that certain rapprochement can be noticed between features within these
pillars and the first pillar, the effect of the distinct institutional involvement in the
legislative structures in the Community pillar, i.e., the so-called Community method
of adopting legislation with the active (and regulated) participation of the Council,
Commission and European Parliament with regard to Member States, is, to this
date, different.17  This Community method, i.e., the active inter-institutional inter-
actions, has evolved into a fine-tuned machinery for decision-making procedures,
involving distinct techniques at different levels and EU institutions, relating through
a matrix of connections with national political institutions. Integrating into this con-
struct had been not only a first and foremost target of accession preparations but
also the biggest challenge in the first years of membership.

The implications of the European legislative processes for the respective positions
of the national legislature and executive are a subsequent part of the investigation.
Here, the scope of legislative and executive institutions, also in the context of the
concept of the separation of powers, should be explained. Regarding the national
level, the author fully acknowledges that the strict notion of the separation of pow-
ers has become redundant: there is an increasing role for the Government’s key
position in the preparation of Acts of Parliament and the so-called delegated legis-
lation carried out by the Government or its members by the authorisation of the
national parliament is expanding. However, the present study, while analysing the
position of the legislature in the newly determined political environment, largely
focuses on the Hungarian parliament’s role in fulfilling the function attributed to it
to secure democracy and legitimacy, based on the embodying popular sovereignty.
Such representative guarantees will be observed in the modalities that the Hungar-
ian parliament has established so as to scrutinize the Government’s participation in
the EU decision-making procedures and to implementing EU legislation in national

15 The Treaty of Lisbon – should it ever enter into force – envisages abolishing the pillar-system.
16 Such as regulations and directives, although one should not neglect the framework decisions

adopted in the third pillar establishing similar implementation requirements.
17 The European Court of Justice is not included in the detailed overview because this institution is

only indirectly involved in the actual legislation, through the disputes related to legislative competences
or the conduct of the other institutions, or in cooperation with national courts in cases applying Euro-
pean law, and hence providing feedback for the legislative institutions.
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law. As to the effects on the executive at the national level, the present study turns
to the Government and its administration and the new and modified roles attributed
to them in conducting EU affairs, both linking to the EU legislative procedures as
well as their participation in the implementation of these legislative measures. The
constitutional law concept of separation of powers includes the third branch of
government, the judiciary. The present study, however, does not include within its
scope a detailed overview of the implications of European law, and Hungary’s mem-
bership of the EU for the Hungarian judiciary.18  The reason for this lies in the fact
that while EU decision-making directly involves the previously defined legislative
and executive branches, the involvement of the national courts therein can only be
defined as indirect in as much as court decisions can be considered as feed-back for
the decision-maker. In relation to the role of the national courts in the implementa-
tion of EU legislation, again, national courts play a primary role in dispute resolu-
tion and providing legal protection and this role can only indirectly be considered
as implementation in comparison to the roles and tasks of the national legislature
and executive in these processes. However, the study does touch upon, briefly, a
very important aspect regarding the implications of European law for the national
courts and accordingly it analyses the modifications brought about by EU member-
ship for the respective position of the courts vis-à-vis the national legislature and
executive.

3. Framework for analysis and structure

The framework for analysis concerning the implications of Hungary’s integration
in the EU decision-making procedures for the constitutional allocation of powers at
the national level is identified by the interrelating elements between the EU and
national levels relevant to the country’s involvement in the EU decision-making
structures. As was already observed above, the study is placed in the context of the
constitutional/institutional structures of the European Union’s first pillar and its
reflection on to the national constitutional structures and the institutional settings of
the legislative and executive branches of government. The basic proposition of this
study with respect to Hungary’s linkages with European law-making structures is
that national executives have gained dominant roles in integrating with the EU
decision-making structures. This is apparent in institutional arrangements: on the
EU level the decision-making role rests dominantly with the Council (composed of
representatives of national governments) and participation in the Council necessar-
ily implies increased roles for the government representatives, their expert support
staff and intensified resources in the capitals. Another proposition, however, is that
there are guarantees at the national level, which prevent the national executive from
taking over the primary constitutional roles of the national parliament, despite the

18 For a detailed overview of the application of European law by the Hungarian courts in the first
years of EU membership see T. Takács, ‘The Application of EU Law in the Hungarian Legal Order:
Challenges and Emerging Practices’, in A. Łazowski, ed., Brave New World: Application of EU Law in
the New Member States (The Hague, T.M.C. Asser Press 2009, forthcoming).
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consequences of participation in the EU law-making procedures that fall upon Mem-
ber States. These guarantees are all the more important for a young democracy with
emerging constitutional practices and aspirations of a functional parliamentary de-
mocracy, aiming to find its place in the EU. In the light of these two propositions,
this study seeks to demonstrate the importance of examining how a Member State
connects to the European decision-making structures also with regard to the pri-
mordial impact that these latter impose on the national legal orders. Thus, while the
connectedness and cooperation between the two levels are unavoidable, as will be
examined in the study, Member States still maintain their independence to allocate
constitutional guarantees and priorities to secure the integrity of the allocation of
powers at the national level.

The structure of the book is as follows. Chapter 2 sets out the constitutional frame-
work by examining the mutually influential relationship between the European le-
gal order and the national legal systems. This mutual influence is revealed, firstly,
in the transfer of competences by the Member States to the European Union, and,
secondly, through the EU legislative procedures employing these transferred
competences in the legal force of the adopted European law with regard to national
laws. The integration of Member States into the European legal order is witnessed
by the analysis of authorising articles in the national constitutions, the Member
States’ participation in the European decision-making procedures and, as a result,
the accommodation of European law within the national legal order. After the gen-
eral overview of these pivotal issues, the constitutional context of Hungary’s acces-
sion is analysed, with an overview of the legal preparation that preceded the country’s
accession as well as predictions for the future. The analysis revolves around the
authorising article that has been inserted in the Hungarian constitution and its evalu-
ation and extends through the accommodation of European law in the Hungarian
legal order up to the role played by the national courts in deciding on European law
matters. The Chapter seeks to highlight to what extent the authorising articles and
the new roles of the national courts under European law have consequences for the
respective position and functioning of the executive and legislative branches of
government. After the explanation of the constitutional context, the study turns to
the practical, operational aspects which are relevant for the analysis of modifica-
tions to the respective position and functioning of the executive and legislative
branches of government that Hungary’s EU membership has implied. Chapter 3
places the focus of attention on the EU level, and offers a detailed overview of the
EU institutional triangle, the main players in the first pillar legislation: the Council,
the Commission and the European Parliament, and the institutional and functional
characteristics of these institutions which relate them to the Member States. This
overview aims at identifying the interrelating elements between the Member States
and the EU decision-making procedures and is further analysed in its actual opera-
tion in Chapter 4, where the principle of institutional balance and its manifestation
in the EU decision-making procedures are dealt with. The analysis of institutional
balance through the various inter-institutional relations highlights the Member States’
role therein. The examination in Chapter 5 concentrates specifically on Hungary’s
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position at the European law-making structures, including the involvement of na-
tional political actors, but also individuals: civil servants. Thus, Chapter 5 is de-
voted to the organisational aspects of Hungary’s participation in EU decision-making
procedures and the establishment and operation of a coordination system at na-
tional governmental level and its links with the Brussels arena. Chapter 6 comple-
ments the previous analysis of the Hungarian institutional structures, including the
involvement of the Hungarian Parliament in the establishment of a national posi-
tion to be represented by the Government in Brussels. This chapter focuses on the
Hungarian Parliament’s role in the different methods of scrutiny, such as requiring
information, participation, contribution and control. Chapter 7 looks at the Brussels
arena and explores the representation of Hungarian (governmental) interests there
and the connections between the national coordination system and the Brussels
arena as well as the network of actors operating therein. The chapter begins by
devoting primary attention to the Permanent Representation and its role and func-
tion as the Government’s ‘ears and mouth’ vis-à-vis the EU institutions and the
decision-making procedures, as well as its activities, ranging from information gath-
ering, lobbying, and seeking allies and coalition partners, to representing the na-
tional interest. Importantly, this discussion examines whether and how the Permanent
Representation facilitates dialogue and cooperation at the national level. The ex-
amination extends to actors in Brussels with roles in the decision-making proce-
dures, such as Hungarian MEPs, (senior) civil servants of the Commission, as well
as emerging new actors in this network, such as representations of sub-national
entities. Chapter 8 complements the analysis of Hungary’s participation in the deci-
sion-making structures with an examination of the implementation of the adopted
first pillar legislation in the Hungarian legal order, the techniques, the methods
applied and the analysis of the involvement of governmental actors in the imple-
menting legislative processes. The assessment evaluates the established implemen-
tation practices and the impact of these activities on national legislative structures
and takes into account the requirement of a timely and adequate adaptation of Com-
munity law as well as the guarantees that a new democracy and aspiring new Mem-
ber State should allocate to its parliament. The final chapter develops a set of
conclusions which draws upon the institutional and constitutional findings and con-
clusions reached in the preceding chapters with respect to Hungary’s participation
in the legislative procedures functioning in the Community pillar of the European
Union and highlights the implications for the allocation of respective powers of the
executive and legislative branches in Hungary as a Member State in the EU.

4. Methodology

The underlying framework in which the study is placed is the principle of separa-
tion of powers, thus constitutional law. Issues of relevance to constitutional law,
however, may not be explored without an adequate look at the political realities, the
interrelations between and the connected nature of the powers of political institu-
tions. Therefore, the study wishes to ‘grasp’ these realities, borrowing notions of
political science, in particular institutional theories, while putting them into the
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context of the corresponding constitutional framework. This is all the more impor-
tant, because the research revolves around the participation of political actors in a
political organisation, striving to attain political aims.

In addition, the institutional setting in which the EU law-making is carried out
cannot in any case disregard the fact that the European Union is still an interna-
tional (regional) organisation composed of Member States. Despite the existing
supranational elements, the determining role of Member States is revealed in the
constitutional allocation of EU law-making competences (in particular by the trans-
fer of powers and procedural rules to the decision-making procedures), and the
dominant role of Member State representatives in the lawmaking procedures, sup-
ported by the extensive networks at both the national and transnational level. There-
fore, concepts on techniques of international negotiations may be a useful approach
in estimating the success of the Hungarian interest-representation through the vari-
ous negotiation techniques and in evaluating the efforts in the operation of net-
working practices.

Analysing the various issues related to Hungary requires an introductory over-
view of the experiences and practices of other Member States, which not only lays
down the primary points for investigation but also provides a point of reference by
which to draw a conclusion in a comparative fashion as an evaluation. Therefore,
the investigation is completed by a concise overview of the experiences of other
Member States with the aim of comparing the findings on Hungary.

The methodology used in this study has combined literature sources with an
observational gathering of information. The indispensable constitutional and insti-
tutional frameworks are based on literature study. The literature study included, but
was not limited to, general textbooks, handbooks, articles on European Union law,
European Union institutions, and extended to collections focusing on specific is-
sues providing information on approaches which are relevant for this analysis. These
collections often explored the practices and experiences of other Member States
concerning the various aspects of integrating into the EU decision-making struc-
tures and offered instrumental information for a comparative evaluation with re-
gard to Hungary’s processes and settings.

As to the in-depth inquiry into the legal background of and the ongoing legisla-
tive processes in Hungary, preparatory work and different positions, an overview of
various proposed bills, subsequent amendments and explanatory notes proved to be
useful sources. Minutes made available at the Hungarian Parliament’s website re-
garding the plenary debates as well as the committees’ deliberations and hearings
provided an opportunity to canvass the relevant information and to use it for analy-
sis. The conduct of European Union affairs, their planning and the formalising of
strategic considerations by the ministries, and ultimately by the Government, were
explored based upon the study of extensive and accessible Government documents.
Alongside these official documents, questionnaires were used to collect informa-
tion on emerging practices, relations, techniques, attitudes and dynamics in order to
highlight how the national governmental institutions (and the civil servants therein)
have adjusted to these new tasks and responsibilities. These questionnaires can be
found in the Annex attached to this work. Alongside standardised questionnaires,
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personal interviews were conducted to elaborate specific issues of importance in
the given political institutions. In total, approximately thirty-five interviews were
held and questionnaires were answered by staff of various ministries and agencies
ranging from desk officer to senior politician level, as well as officers from the
offices of the Secretariat of the Committee of European Affairs at the Hungarian
Parliament at the national level. At the Brussels end, approximately twenty inter-
views were conducted and a few meetings were attended in the fame of an intensive
study trip to the Hungarian Permanent Representation during the summer of 2006.
This study trip provided the opportunity to obtain a first-hand insight into the
day-to-day work of the Permanent Representation and its officers, and a general
overview of the particularities of the Representation, being part of the central ad-
ministration, yet fundamentally relating to the EU institutions and the decision-
making processes in the Brussels arena. At the Brussels arena, the wider Hungarian
network participating in and contributing to the EU decision making was explored
through additional interviews with the assistants of MEPs. Regarding the general
interrelating elements between the EU institutions and the national level, various
other forums were attended: expert meetings assisting the Commission, and semi-
nars organised by professional organisations in the Brussels arena. This empirical
research was critical in assessing the central questions of the study and proved
indispensable throughout the analysis. The analysis of collected data and research
material was finalised on 31 December 2007. Between this date and 1 March 2008,
only organisational updates were inserted in the study.
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Chapter 2

NATIONAL CONSTITUTIONS
AND THE EUROPEAN INTEGRATION

1. Introduction

The relationship between a national constitutional order and the European legal
order is a mutually influential process. The interactions between these two systems
have implications for both legal orders. On the one hand, the obligations stemming
from membership and from Community law have challenged the national legal
orders of the Member States. The challenge comes from the readiness of national
constitutional structures to integrate into the EU decision-making procedures lead-
ing up to the adoption of binding European acts and then to accommodate EU law
within national legal orders. The implications vary in the individual Member States
depending on their internal constitutional structure, political realities and sensitiv-
ity to given policies. On the other hand, national legal orders can influence the
European legal system by virtue of EC/EU Treaty ratifications allowing for the
extension of EC/EU competences. Additionally, the ECJ’s interpretation of EC law
and the Court’s interaction with national courts regarding the application and inter-
pretation of Community law also results in mutual implications between the Euro-
pean and national legal orders.

In this chapter the analysis will focus on these interrelations in an attempt to
evaluate the most characteristic implications of EC/EU law for the Hungarian con-
stitutional system. Emphasis is placed on elements which ‘connect’ the two legal
systems: authorising articles and the transfer of powers from the national to the
European level, the openness of the Hungarian legal system towards Community
law and the way the Hungarian legal system accommodates Community law. Meet-
ing these challenges has resulted in considerable modifications to the Hungarian
constitutional system, such as the separation of powers at the national level within
the classical relationship of the trias politica. In this manner the powers and rela-
tionships between the legislature and the executive as well as between the legisla-
ture and the judiciary, and the executive and the judiciary, respectively, have been
modified.

2. Authorising articles

2.1 Introduction

The European Community/Union1  does not have any competence-making power,
i.e., it is not a ‘self-authenticating order’, and thus the competences it can exercise

1 The previous introductory chapter envisaged that the research would focus on the supranational,
Community pillar of the European construction. The Treaty of Lisbon foresees abolishing the formal
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are only those that have been conferred upon it by the Member States.2  The Com-
munity/Union can be regarded as a legal order where defined control mechanisms
ensure that institutions with assigned competences carry out their roles in a regu-
lated manner.3  The extent to which competences are transferred to the EU and
allocated among the EU institutions is dependent upon the will of the Member
States, as they remain the Masters of their own Treaties (Herren der Verträge).
Thus, the constitutions of the Member States may provide for the extent of and the
procedural requirements for the transfer of competences to the EU. After the trans-
fer of competences, the Community institutions exercise these transferred
competences and only the ECJ has jurisdiction to review their respective actions.4
These authorising articles are however not established as legal requirements for
membership by the EU, as the actual transfer of competences will be carried out by
virtue of agreeing to the Treaty amendments carried out in a regulated procedure as
provided for by Article 48 EU. Rather, authorising articles serve as a point of refer-
ence for the Member State within its national order to describe guarantees and pro-
cedural rules for the ratification of the Treaty amendments. Importantly, Member
States cannot simply revoke transferred competences and thus they may not re-
nounce their engagement in an EC or EU policy area or their particular responsibil-
ity in a policy area to which they had previously committed themselves.5  Any
modification of the extent to which Member States intend to participate in certain
policies (and transfer competences for the exercise thereof) can only be done by

distinctions in terms of distinct pillars between this supranational cooperation and the dominantly
intergovernmental areas of cooperation in the Common Foreign and Security Policy and the Police and
Judicial Cooperation in Criminal Matters. The present chapter commences, however, with a general
overview with regard to European integration and it therefore refers to the EC/EU and then proceeds
with its focus on the Community pillar system, its particularities and its implications for the national
legal order.

2 A. Dashwood, ‘The Relationship Between the Member States and the European Union/European
Community’, 41 CMLRev. (2004) pp. 355-381 at p. 357.

3 And, consequently, that institutions respect the principle of institutional balance. For a more
detailed debate on the principle as well as the way in which the European institutions carry out their
roles and by doing so interact with each other, see infra Chapters 3 and 4.

4 Art. 230 EC provides for the review of the legality of acts adopted by the institutions, and one of
the possible grounds for a review can be the alleged lack of competence.

5 An ‘exit clause’ was however inserted in the Treaty of Lisbon, providing for the possibility for a
Member State to withdraw from the Union in accordance with its own constitutional requirements. The
procedure for such action is envisaged in Art. 50(2) of the Treaty on the European Union as follows: ‘A
Member State which decides to withdraw shall notify the European Council of its intention. In the light
of the guidelines provided by the European Council, the Union shall negotiate and conclude an agree-
ment with that State, setting out the arrangements for its withdrawal, taking account of the framework
for its future relationship with the Union. That agreement shall be negotiated in the Commission, or the
High Representative of the Union for Foreign Affairs and Security Policy where the agreement envis-
aged relates exclusively or principally to the common foreign and security policy in accordance with
Article 218(3) of the Treaty on the Functioning of the European Union. It shall be concluded on behalf
of the Union by the Council, acting by a qualified majority, after obtaining the consent of the
European Parliament. The Treaties shall cease to apply to the State in question from the date of entry
into force of the withdrawal agreement or, failing that, two years after the notification to the European
Council unless the European Council, in agreement with the Member State concerned, unanimously
decides to extend this period.’
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virtue of opt-outs or other forms of permanent derogations. Such an intention has
so far only been signalled by a Member State at the early stage of cooperation in a
given issue, and thus not once the Member State has already fully engaged in the
policy area.

The authorising constitutional article(s) in which a Member State lays down
requirements as to the transfer and exercise of these competences to the EU/EC
have become crucial interrelating elements between the two legal orders. The fol-
lowing section will analyse the function of these authorising articles by describing
the main elements thereof, with specific attention to the clauses introduced into
national constitutions in order to facilitate the transfer of powers to the European
Community/Union. The particular nature of such ‘Europe clauses’ with respect to
the membership of the European Union, as opposed to membership of an intergov-
ernmental organisation, will allow for a further elaboration of the impact of the
authorising articles on the balance and separation of powers within domestic con-
stitutional systems, in particular with regard to the respective position of the leg-
islature and the executive. Turning to the case of Hungary, the analysis will highlight
the constitutional and political circumstances that accompanied the introduction of
the authorising articles.

2.2 The function of the authorising articles

Constitutional adaptation enabling EU membership starts first by allowing and con-
ditioning the transfer of powers from the national to the European level. This can be
regarded as the first stage of importing legitimacy into the European legal order. By
virtue of allowing such a transfer, the Member States legitimise the use of these
powers at the EC/EU level. The powers that Member States transfer to the EC/EU
are often of a legislative nature and touch upon the core of what is traditionally
perceived as issues dealt with by the national legislature. After this transfer, the
pooling of these sovereign rights is exercised at a distinct (supranational) level.6
Thus, by authorising the transfer, the Member States legitimise both the decision-
making procedures and the actual decisions adopted at the EC/EU level. The deci-
sions adopted at this distinct (supranational) level have a direct influence with regard
to the Member States and their citizens. Therefore, it is desirable that clear-cut
requirements, conditions and rules are determined and included in the constitutions
of the Member States to allow and legitimise the transfer of powers from Member
States to the EC/EU. Nevertheless, it must again be emphasised that such an
authorising article is not required for EU membership per se. The EU Treaty only
mentions the requirement that each Member State must ratify an Accession Treaty7

or, in the case of an amended version of the EC/EU Treaty containing an extension
of competences, it must ratify that amended treaty.8

6 Supranational, that is the level of the European Community, where decision-making – as will be
illustrated in detail in Chapters 3 and 4 – is carried out by the Community method, involving predomi-
nantly the institutions, and through the Council, the Member States.

7 Art. 49 EU.
8 Art. 48 EU.
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Formally speaking, when an acceding country joins the EC/EU it does so through
the negotiation, signing and ratification of an Accession Treaty. The ratification of
the Accession Treaty authorises the acceding country to transfer competences to the
EC/EU. However, the Accession Treaty provides only the initial structure of the
competences to be transferred during the actual EU/EC integration at the time of
the country’s accession. It can be seen from the development of the entire EU inte-
gration that the successive EC/EU Treaty amendments have resulted in an exten-
sion of EC/EU competences which were transferred from the national to the EC/EU
level. The difference between the authorisation that is given in the Accession Treaty
and those formalised in the Europe clauses of national constitutions is the follow-
ing. The authorising articles laid down in national constitutions do not only gener-
ally suggest the terms and scope, the reason for and the method of transferring the
competences which are initially transferred, but also provide for a further point of
reference for certain modalities and thus a certain ‘continuity’ with regard to a fu-
ture transfer of competences resulting from subsequent Treaty amendments.9  This
can be arranged by laying down procedural and material requirements in the
authorising articles. Thus, not only at the moment of accession, but also in the
future, any transfer of competences should proceed following the requirements laid
down in the national constitutions. There are several reasons for constitutional pro-
vision enabling powers to be transferred to outside bodies.

2.2.1 Approval of any limitation to national sovereignty by accession and
treaty amendments

From the Member State’s perspective, membership has a fundamental impact on a
Member State’s sovereignty and the sovereignty of the Nation and or of the people.
The ECJ has ruled on these consequences of the transfer of powers in Costa v.
E.N.E.L,10  stating that the transfer of powers from the Member States was accom-
panied by a permanent limitation on the Member States’ sovereign rights. Thus,
authorising articles serve to justify the transfer of certain national competences11

and to ‘constitutionalise for the State to participate in a pooling of sovereign powers
which originally belonged to the State’.12  According to Claes, the primary impact
that EU membership has on the division of powers between the EC/EU and the
Member States underlines the need for such limitations of sovereignty and transfers

9 Another way of expanding the competences of the EC is by making use of, for example, Art. 308
EC allowing the EC to legislate on issues that had not been within the sphere of its legislative competences
in order to attain achievement objectives for the Internal Market. This phenomenon is the so-called
‘creeping competence’ of the EC/EU.

10 ECJ, Case C-6/64 Flamino Costa v. E.N.E.L [1964] ECR 585.
11 Reference to ‘transfer of powers’ has been formulated in differently in national constitutions: in

the Belgo-German model the constitutions mention transfer, delegation or attribution of sovereign
rights or competences, in the Franco-Italian models constitutions allow for limitation of sovereignty.
See B. de Witte, ‘Sovereignty and European Integration: The Weight of Legal Tradition’, 2 Maastricht
Journal of European and Comparative Law (1995) p. 152.

12 See M. Claes, ‘Constitutionalizing Europe at its source: The “European Clauses” in the National
Constitutions: Evolution and Typology’, 24 Yearbook of European Law (2006) pp. 81-125.
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of competences to be explicitly authorised in Member States’ national constitu-
tions.13  National constitutions generally accentuate principles such as sovereignty
and separation of powers. By virtue of the central position of these principles, it is
necessary for a Member State to adjust to the modification of the constitutional
allocation of state powers to the EC/EU that the Accession or EC/EU treaty amend-
ment implies. If the constitution does not provide for explicit authorisation to the
transfer of powers or the limitations of sovereignty, a prior constitutional revision
would be required before the entry into force of the treaty.14  Beyond the national
provisions, the defined process with respect to the constitutional/legislative approval
for the entry into force of EC/EU Treaties laid down at Article 48 EU manifests the
will of the Member States to require the democratic legitimacy of the transfer (con-
firmed at least by parliaments in the ratification process but in some countries such
as Denmark with the possibility of involving the electorate).15

2.2.2 Legitimizing accession and the extension of EC/EU’s competences

From the EC/EU’s point of view, even though an authorising article is not legally
required, such an article strengthens the legitimacy of accessions and subsequent
transfer of powers and justifies the fact that the EU gains its competences from the
Member States.16  The authorising articles do not authorise the accession itself, but
the transfer of the exercise of some national competences to the EU and conse-
quently the fact that from that point of accession onward the EU may exercise those
competences. The transferred competences are derived, which means that they are
the result of a transfer from the Member States, and defined, as they are explicitly
delimited in the Treaties, by virtue of the principle of attribution. The explicit
competences are integrated into Treaty articles and are therefore not of a general
character; rather, they are targeted at the policies in question and are therefore func-
tional, aiming to achieve the targeted goal of integration.17  By virtue of establish-
ing authorising articles and ratifying Accession Treaties and amended EC/EU treaties,
Member States legitimie this association of states (EC/EU) to carry out some of
their sovereign tasks and exercise certain sovereign rights jointly, while still main-
taining their underlying sovereignty as individual political units. However, one should
emphasise that the intensity of a transfer is not consistent and uniform with regard

13 Ibid.
14 B. de Witte, ‘Constitutional Aspect of European Union Membership in the Original Six Member

States: Model Solutions for the Applicant Countries?’, A. Kellerman, et al., eds., EU Enlargement: The
Constitutional Impact on National Level (The Hague, T.M.C. Asser Press 2001) pp. 65-79 at p. 68.

15 Art. 48 EU requires the ratification of Treaty amendments following the respective constitutional
arrangements of the Member States.

16 See the detailed analysis in Chapter 4, section 2.6, regarding the interpretation of the institutional
balance from the perspective of the Member States exercising their powers through the institutions
while these latter carry out EC/EU competences.

17 With respect to the above-mentioned Art. 308 EC (supra n. 9), making use of this provision also
aims at a functional target, namely attaining the Internal Market. For this reason, it may be possible for
the Member States, provided that they unanimously agree, to circumvent the underlying rule and to
take action in areas not explicitly attributed to the EC by the Treaty.
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to each policy area and, consequently, the exercise of transferred competences is
not conducted in the same manner and intensity with regard to each policy. Thus, a
distinction should be made between exclusive Community competences and shared
and supplementary competences. Starting with a rather dominant Community ac-
tion, the extent of Community action decreases in this order and ends in a mere
supplementary action that the European level is allowed to take.18

If such an explicit authorising article is lacking, this does not mean that the lack
of such an authorising article would jeopardise the effect of Community law on the
national legal order: it remains the obligation of a Member State to comply with
Community law, to ensure its implementation and application, and to uphold the
general principles of Community law. These effects are binding from the moment
of accession, or even before accession, as preparation for membership may require,
thereby to a large extent harmonizing national law with the existing acquis
communautaire. By virtue of the transfer of competences the EU institutions under-
take decision making that has binding and uniform effect in the Member States, and
this supranational institutional/decision-making system does not take account of a
Member State’s national constitutional structure.19  While the EU level is not af-
fected by national constitutional structures and what really matters is that the Treaty
is signed and ratified, problems at the national level may nevertheless in some cases
cause or reveal problems at the European level as well, and this provides proof of
the mutually influential character the European integration.20

Authorising articles may also function as a means for the national constitution to
clear the path for Community law to flow into national law and prevail over the
latter. Thus, the transfer of sovereignty, or the joint exercise of competences, as
well as the replacement of national law by Community law, acquires constitutional
legitimacy.21  This issue should be resolved in the national constitution, as the har-
mony between national law and international law and assumed international obli-
gations in general is of fundamental importance, a principle that is particularly true
with regard to the position of Community law within national law.

18 In the Treaty of Lisbon, the delimitation of competences conferred on the Union by Member
States was introduced, in as much as the policies of cooperation and integration are defined. This
reform distinguishes between the three categories of competence (exclusive, shared and supplemen-
tary) and explains the Union’s scope of action regarding the exercise of shared competences. See
Protocol on the exercise of shared competence annexed to the Treaty on the European Union and to the
Treaty on the Functioning of the European Union.

19 As is the case in the federal EU Member States. A change of attitude by the EU has been wit-
nessed by the insertion of the Committee of Regions as an advisory body in the decision-making
procedure, and introducing the possibility of a representative of a federated state with ministerial rank
to participate at the Council discussions and voting.

20 This can be the case when the Community measure is not adequately implemented and enforced
at the national level, which may jeopardize the general obligation of compliance with Community law
and the underlying principle of giving full effect of Community law within the Member States. The
ECJ confirmed this rule in Case C-5/94 The Queen v. Ministry of Agriculture, Fisheries and Food, ex
parte Hedley Lomas [1996] ECR I-2553.

21 See M. Claes, supra n. 12, pp. 81-125.
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2.3 The main elements of authorising articles

Authorising articles may set requirements, i.e., conditions that have to be taken into
consideration when transferring competences from the national to the European
level. These conditions can be material or formal. Material conditions, known as
‘structural safeguard clauses’,22  focus on the competences that are subject to a trans-
fer or on issues that are concerned with the transfer of powers, the drawing of
constitutional limits on the transfer of competences, or the development of integra-
tion itself.

Traditionally, material requirements explain the nature of transferred powers,
the extent of these transferred powers, and the goals and aims of the transfer. Mate-
rial requirements are two-fold. Firstly, the Member States can insert in their na-
tional constitutions the fields and issues of cooperation where they wish to participate
in the integration. Through these insertions, the main goals of the Member State are
expressed. These aspirations may, for instance, mention the attainment of peace,
economic progress and, in a more generally phrased manner, the development of
the European Union,23  democratic cooperation between states,24  or to focus on
concrete economic goals such as the creation of an economic and monetary union
and the free movement of persons.25  Secondly, material criteria can express Mem-
ber State expectations in connection with the actions of the EC/EU. For instance, in
the Swedish Instrument of Government,26  the protection of human rights is set out
as an important criterion, and the transfer of decision-making competences is per-
mitted so long as the European level corresponds to the level provided by the In-
strument of Government and the ECHR.27  In its Article 23 the German Grundgesetz
identifies ‘essential principles’: the protection of fundamental rights, democracy,
the rule of law and the principle of subsidiarity. For Germany, therefore, these are
the areas in which the EU must act with caution. Other national constitutions set
criteria regarding respect for democracy and the democratic foundations of the state,
as well as the rule of law,28  the regions29  and the principle of equality.30  Portugal,
similar to Germany, inserted material requirements into its constitution on the occa-

22 C. Grabenwarter, ‘National Constitutional Law Relating to the European Union’, in A. von
Bogdandy and J. Bast, eds., Principles of European Constitutional Law (Oxford, Hart 2006) pp. 95-
136 at p. 112.

23 German Basic Law Art. 23.
24 Portuguese Constitution Art. 7(5) and Danish Constitution Art. 20 also state the aim of interstate

cooperation as does the Greek Constitution in Art. 28.2.
25 French Constitution Art. 88-2.
26 The Swedish Constitution contains fundamental rules governing Sweden’s organisation as a

state and consists of four fundamental laws, of which the Instrument of Government is one. The other
three documents comprising of constitutional rules are the Act of Succession, the Freedom of the Press
Act, and the Fundamental law on Freedom of Expression. These documents can be found at: <http://
www.sweden.gov.se>.

27 G. Schäder and M. Melin, ‘European Union Law and National Constitutions: Sweden’, in Lord
Slynn of Hardley and M. Andenas, eds., XXth FIDE Congress London 2002, Vol. 1, National Reports
(2002) pp. 387-404 at p. 390.

28 Finnish Constitution Section 94, Portuguese Constitution Art. 7(6).
29 Spanish Constitution Art. 93.
30 Greek Constitution Art. 28(3).
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sion of its ratification of the Maastricht Treaty. The amended Portuguese constitu-
tion requires ‘respect for the principle of subsidiarity as a condition for the achieve-
ment of the economic, social and territorial cohesion of an area of freedom, security
and justice, and the definition and implementation of a common external, security
and defence policy’31  – aims that are defined very explicitly. It is both a legal and
political issue to decide which principles and aims relating to fundamental rights
and values, the structure and exercise of public authority, or the primary aims of the
state that a Member State wishes to refer to in the authorising article.

Some national constitutions may also provide for a framework of procedural
requirements relating to some aspects of the state’s participation in the EU. Amongst
the existing examples, some concern internal decision-making on various issues
relating to the EU, such as the country’s accession to the EU, or procedural rules for
the ratification of Treaties and their amendments requiring a qualified majority32  or
a simple majority33  of MPs. If the ratification of Treaty amendments requires a
referendum, national constitutions establish the exact nature of the popular vote,
which can be binding or advisory. In addition, national constitutions may establish
the framework for the scope of the national organs participating in the EC/EU deci-
sion-making process. In Germany, pursuant to the amendment of the Gundgesetz in
1993, the establishment of the Union as well as changes in its treaty foundations
and comparable regulations that make material modifications to the Grundgesetz,
or make such amendments or supplements possible, shall be subject to the proce-
dure provided for constitutional amendments and this is applicable to the ratifica-
tion.34  It is worth noting that prior to this constitutional amendment, which was
necessitated by the Maastricht Treaty in 1993, the German constitution in Articles
24(1) and 59(2) required only a simple majority of MPs to ratify European Trea-
ties.35

31 Portuguese Constitution Art. 7(6).
32 A rather high requirement is set by the Swedish Instrument of Government (Chapter 10 Art. 5),

which requires a majority of three fourths of the Riksdag. This procedure is only applicable when the
rigorous process of amending the constitution is not followed. G. Schäder and M. Melin, supra n. 27 at
p. 392. Art. 91 of the Dutch Constitution states that: ‘(1) The Kingdom shall not be bound by treaties,
nor shall such treaties be denounced without the prior approval of the Parliament. The cases in which
approval is not required shall be specified by Act of Parliament. (2) The manner in which approval
shall be granted shall be laid down by Act of Parliament, which may provide for the possibility of tacit
approval. (3) Any provisions of a treaty that conflict with the Constitution or which lead to conflicts
with it may be approved by the Chambers of the Parliament only if at least two-thirds of the votes cast
are in favor.’ Thus, a two-thirds majority in both Chambers is required in the case of deviation from the
Constitution by the Treaty in order to authorise a transfer of competences to the EU. However, Kortmann
points out that the question of whether a treaty contains a deviation from the Constitution is decided by
an ordinary majority. See C.A.J.M. Kortmann, ‘European Union Law and National Constitutions: The
Netherlands’, in Lord Slynn of Hardley and M. Andenas, eds., XXth FIDE Congress London 2002, Vol.
1, National Reports (2002) pp. 299-312 at p. 301.

33 Similarly, Italy has very lenient procedural requirements, as only a simple majority is required to
authorise the Government to bind the state to any Treaty revision. See Cannizzano, ‘European Union
Law and National Constitutions: Italy’, in Lord Slynn of Hardley and M. Andenas, eds., XXth FIDE
Congress London 2002, Vol. 1, National Reports (2002) p. 250.

34 German Basic Law Art. 23(1).
35 J. Dutheil and I. Pernice, ‘European Union Law and National Constitutions: General Report’, in

Lord Slynn of Hardley and M. Andenas, eds., XXth FIDE Congress London 2002, Vol. 1, National
Reports (2002) p. 14.
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2.4 The introduction of specific Europe-clauses

The nation states’ status vis-à-vis the European Communities was initially under-
stood as a relationship between an international organisation and its Member States.
Proof of this understanding can be traced back to several national constitutional
provisions of the Member States regulating the transfer of competences to interna-
tional organisations. These provisions laid down general rules for the transfer of
competences. Such a general clause is provided in, for instance, the Dutch,36  Lux-
embourg37  and Danish38  constitutions.

However, it was perceived that the integration of the EC had gone beyond the
competences allowed by most national constitutions to be transferred to classical
intergovernmental organisations. Participation in the EC/EU thus required further
precision as to the extent, the method and the form of such a transfer to the EC/EU.
In the Belgian and Italian constitutions these initially general provisions were later
amended to reflect the challenges faced by and the experience of these two states as
members of the EC/EU; the constitutions of Belgium and Italy now contain explicit
reference to their membership of the EU.39  Ireland,40  Austria41  and Sweden42  added

36 Dutch Constitution Art. 90: ‘The Government shall promote the development of the international
legal order’. On the “openness” of the Dutch Constitution towards European integration see L.F.M
Besselink, ‘An Open Constitution and European Integration: The Kingdom of Netherlands’, Report
prepared for the XVIIth FIDE Congress, Berlin 1996 General report Vol. 1 (Baden-Baden, Nomos
1996) pp. 361-394; see also J. Peters, ‘The Dutch Constitution and Dutch Constitutional Values’, in
A.E. Kellerman, et al., eds., EU Enlargement, The Constitutional Impact at EU and National Level
(The Hague, T.M.C. Asser Press 2001) pp. 57-64.

37 See Luxembourg’s Constitution Art. 49bis [International Institutions]: ‘The exercise of the pow-
ers reserved by the Constitution to the legislature, executive, and judiciary may be temporarily vested
by treaty in institutions governed by international law.’

38 Art. 20 was inserted in the 1953 Constitutional Act in order to enable Denmark’s participation in
international organisations without an amendment of the Constitution. Such participation implies that
the exercise of legislative, administrative or judicial competences could be transferred to an interna-
tional organisation and its institutions, with direct effect in Denmark. See H. Koch, ‘The Danish Con-
stitutional Order’, in A.E. Kellerman, et al., eds., EU Enlargement, The Constitutional Impact at EU
and National Level (The Hague, T.M.C. Asser Press 2001) pp. 109-116.

39 A. Albi, ‘“Europe” articles in the Constitutions of Central and Eastern European Countries’,
42 CMLRev. (2005) pp. 399-423 at p. 401.

40 Irish Constitution Art. 29(4): ‘The State may ratify the Treaty on European Union signed at
Maastricht on the 7th day of February, 1992, and may become a member of that Union.’ And further
authorises the transfer of competences by virtue of the Treaty of Amsterdam. In the same Article para
5 states: ‘The State may ratify the Treaty of Amsterdam amending the Treaty on European Union, the
Treaties establishing the European Communities and certain related Acts signed at Amsterdam on the
2nd day of October, 1997’, available at the website of the Department of the Irish Prime Minister
(Taoiseach): <http://www.taoiseach.gov.ie>. See also G. Hogan, ‘Ireland and The European Union:
Constitutional Law and Practice’, in A.E. Kellerman, et al., eds., EU Enlargement, The Constitutional
Impact at EU and National Level (The Hague, T.M.C. Asser Press 2001) pp. 89-108.

41 Austrian Constitution Art. 9(2): ‘Legislation or a treaty requiring sanction in accordance with
Article 50(1) can transfer specific federal competencies to intergovernmental organisations and their
authorities and can within the framework of international law regulate the activity of foreign states’
agents inside Austria as well as the activity of Austrian agents abroad.’

42 Swedish Constitution reference: The Instrument of Government, Chapter 10, Art. 5 para. 1; The
document is available at: <http://www.riksdagen.se>. See also S. Griller, ‘Introduction to the Problems
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such provisions prior to their accession. In the United Kingdom, a country which
does not have a written constitution, a single ordinary Act of Parliament (Act on
Accession 1972) lays down the rules for the ratification of the Treaties.43 In con-
secutive enlargement rounds, the Spanish and the Finnish constitutions also re-
placed their general reference provisions to more ‘Europe-specific’ clauses.

Successive Treaty amendments set a challenge for national constitutions and
their authorising articles. When a new field of cooperation is introduced, the scope
of transferred competences is extended, and the question arises as to whether the
existing authorising article is adequate to address the new circumstances. One pos-
sible solution for such a confrontation is to adjust the national constitution to the
new situation. Thus, the significant expansion of EC/EU integration into continu-
ally expanding policy fields has confronted Member States without an adequate (or
any) authorising article. The ratification of the Maastricht Treaty (Treaty on the
European Union) and the creation of the European Monetary Union required a com-
mensurate adjustment in the French,44 German45 and Portuguese46 constitutions by
inserting a ‘Europe-clause’ or amending an existing one. While the majority of
national constitutions provide for a generally worded authorisation for transferring
competences of national sovereignty to external organisations (as said, in some
cases, referring to the EU itself), France interestingly did not make use of such a
general clause for the implementation of successive treaty revisions. Instead, the
French constitution contains explicit reference to the competences transferred to
the Treaties in matters of economic and monetary union and the free movement of
persons and related issues, as well as the European arrest warrant.47 As has been
noted above, the German constitution was also revisited and amended in 1993 upon
the ratification of the Maastricht Treaty, adding the condition that the EU must
respect the essential principles as material requirements.

in the Austrian, the Finnish and the Swedish Constitutional Order’, in A.E. Kellerman, et al., eds.,
EU Enlargement, The Constitutional Impact at EU and National Level (The Hague, T.M.C. Asser Press
2001) pp. 147-181.

43 A. Dashwood, ‘The British Way: the Cohabiting with Community Law’, in A.E. Kellerman, et
al., eds., EU Enlargement, The Constitutional Impact at EU and National Level (The Hague, T.M.C.
Asser Press 2001) pp. 81-87.

44 The French Constitution in its Art. 88(1) provides for a delegation of powers by making an
explicit reference to the EU. ‘France shall participate in the European Union constituted by States that
have freely chosen … to exercise some of their powers in common.’

45 German Basic Law Art. 23(1).
46 R.M.M. Ramos, ‘The Adaptation of the Portuguese Constitutional Order to Community Law’, in

A.E. Kellerman, et al., eds., EU Enlargement, The Constitutional Impact at EU and National Level
(The Hague, T.M.C. Asser Press 2001) pp. 131-139.

47 French Constitution Art. 88-2: ‘Subject to reciprocity and in accordance with the terms of the
Treaty on European Union signed on 7 February 1992, France agrees to the transfer of powers neces-
sary for the establishment of the European Economic and Monetary Union. Subject to the same reser-
vation and in accordance with the terms of the Treaty establishing the European Community, as amended
by the Treaty signed on 2 October 1997, the transfer of powers necessary for the determination of rules
concerning freedom of movement for persons and related areas may be agreed. Statutes shall deter-
mine the rules relating to the European arrest warrant pursuant to acts adopted under the Treaty of the
European Union.’ See A. Szukala, ‘France: The European Transformation of the French model’, in W.
Wessels, et al., eds., Fifteen into one? The European Union and its Member States (Manchester, Manches-
ter University Press 2003) pp. 216-247.
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In general, determining the authorising constitutional bases for EU accession was
an important task for each prospective Member State joining the EU in 2004 and
2007 during the course of their (legal/constitutional) preparation for membership.48

The countries joining the EU in 2004 and 2007 had relatively recently regained
their independence from some form of totalitarian regime (with the exception of
Cyprus and Malta). Understandably, the transfer of competences to the suprana-
tional EU was a crucial issue for these new democracies. Providing a constitutional
basis for such transfers was earmarked in the general process of preparation in each
of these countries. The lengthy procedure of the accession procedure and the legal
preparation implying the gradual alignment of the national legal systems with Com-
munity legislation drew attention to the importance of constitutional provisions
providing a framework and legitimacy for the process in this domestic sphere. The
constitutional implications for these countries reached beyond what is strictly legal
and constitutional and confronted political and social changes as well.49 Reference
to transferring powers to international organisations in general can be found in the
amended constitutions of the Czech Republic,50 Slovenia,51 Poland,52 and
Lithuania.53 An explicit reference to participation in the EC/EU and a transfer of
competences thereto was part of the general constitutional-legal preparation for
joining the EU which was inserted into the constitutions of, for example, Slovakia,54

48 To illustrate the alignment with this requirement, see the excellent study on the adjustment of the
constitutions of Central Eastern European countries by A. Albi, supra n. 39.

49 F.G. Jacobs, ‘The Constitutional Impact of the Forthcoming Enlargement of the EU: What Can
Be Learnt from Experience of the Existing Member States?’, in A.E. Kellerman, et al., eds., EU En-
largement, The Constitutional Impact at EU and National Level (The Hague, T.M.C. Asser Press 2001)
pp. 183-191 at p. 191.

50 Czech Constitution amendment of October 2001 Art. 10a(1): ‘Some powers of bodies of the
Czech Republic may be transferred to an international organisation or institution under an international
agreement.’

51 Slovenia Constitution amendments of March 2001 Art. 3a(1): ‘Pursuant to a treaty ratified by the
National Assembly by a two-thirds majority of all the deputies, Slovenia may transfer the right to
exercise a part of its sovereign rights to international organisations which are based on respect for
human rights and fundamental freedoms, democracy and the principle of the rule of law and may enter
into a defence alliance with states which are based on respect for these values.’

52 The Polish Constitution was the very first to be amended in 1997, stipulating in its Art. 90(1) that:
‘The Republic of Poland may, by virtue of international agreements, delegate to an international
organisation or international institution the competence of organs of state authority in relation to cer-
tain matters.’ András Sajó considers this Polish provision exemplary amongst the constitutions of the
CEE countries. See A. Sajó, ‘Az EU-csatlakozás alkotmányosságra gyakorolt hatása az új tagállamokban’
[The Implications of EU Accession for Constitutionalism in the New Member States], 2 Fundamentum
(2003) p. 14.

53 The Lithuanian Constitution contained a relevant provision in its Art. 135 prior to preparing for
EU accession: ‘In conducting foreign policy, the Republic of Lithuania shall (…) take part in the
creation of sound international order based on law and justice.’ In addition, Art. 136 stipulated that:
‘The Republic of Lithuania shall participate in international organisations provided that they do not
contradict the interests and independence of the State.’

54 Slovak constitution amended in February 2001 Art. 7(2): ‘The Slovak Republic may, by an
international treaty ratified and promulgated as stipulated by law, or on the basis of such treaty, transfer
the execution of a part of its rights to the European Communities and European Union.’
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Hungary,55 Estonia56 and Romania.57 In these constitutions, the authorising articles
provide for varying forms of material requirements as to the aim of cooperation, or
procedural requirements concerning the conclusion of accession agreements and
their ratification in each country assigning this latter task to the legislator instead of
requiring popular support by the electorate expressed in a referendum. It is note-
worthy that the referendums taking place prior to accession in all of these countries
were specially employed with regard to accession to the EU as referendums are not
normally the way in which Member States authorise a transfer of competences.58

2.5 Implications of EU membership for the balance of powers between
the national legislature and the executive

The principle of separation of powers is another aspect where constitutional provi-
sions regulating the effects of a Member State’s participation in the EU is pivotal.
The competences transferred from the national level to that of the EC/EU are often
legislative competences. By virtue of these legislative competences the EC/EU gains
authority to adopt legislative measures in policy fields that are made available to
it.59 In the national constitutional systems, the national parliaments elected directly
by the electorate carry out the powers which have been attributed to them via this
mandate, as depositories of the people’s sovereignty. Legislation is of primary im-

55 Hungarian Constitution amended in December 2002 Art. 2/A: ‘The Republic of Hungary for the
purpose of becoming a Member State in the EU through the conclusion of an international treaty – until
the necessary degree in order to fulfil the obligations and to exercise the rights stemming form the
founding Treaties establishing the EU and the European Communities – can exercise certain constitu-
tional powers jointly with other Member States. This joint exercise can be conducted also separately
through the institutions of the EU.’

56 The Estonian authorisation took the form of a supplemental Constitutional Act, instead of the
amendment of the Constitution. This sub-constitutional act was adopted in September 2003, thus, after
the signature of the Accession Treaty. See Estonian Constitution Art. 1: ‘Estonia may belong to the
European Union, proceeding from the fundamental principles of the Constitution of the Republic of
Estonia.’ See A. Albi, supra n. 39 at p. 411.

57 Romanian Constitution Amendment of October 2003 Art. 145.1(1): ‘Romania’s accession to the
constituent treaties of the European Union, with a view to transferring certain powers to the Commu-
nity institutions, as well as to exercising in common with the other Member States the abilities stipu-
lated in such treaties, shall be carried out by means of law adopted in the joint session of the Chamber
of Deputies and the Senate, with a majority of two-thirds of the number of deputies and senators.’

58 See A. Albi, ‘Referendums in the CEE Candidate Countries: Implications for the EU Treaty
Amendment procedure’, in C. Hillion, ed., EU Enlargement: A Legal Approach (Oxford, Hart Legal
Publishers 2004) pp. 57-76.

59 The important principles limiting the EC in carrying out such legislative functions are subsidiarity
and proportionality. These two principles govern the use of legislative powers by the EC once the
necessary competence has been transferred and does not fall within the exclusive legislative compe-
tence of the Community. The scope of analysis at this point is not to give a detailed overview of the
principles of subsidiarity and proportionality and their role in the Community legal order. However, for
further reference consult G. de Búrca, ‘Proportionality and Subsidiarity as General Principles of Law’,
in U. Bernitz and J. Nergelius, eds., General principles of European Community Law: reports from a
conference in Malmö, 27-28 August 1999 organised by the Swedish Network for European Legal Stud-
ies and the Faculty of Law, University of Lund (The Hague, Kluwer Law International 2000) pp. 95-
111.
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portance amongst the roles of national parliaments, thereby securing democracy in
the decision-making process, which results in legally binding acts with regard to
the electorate and, in general, to individuals. Due to the growing role of the Gov-
ernment (being traditionally the executive branch) in the legislative procedures at
the national level, in particular in the case of delegated (subordinate) legislation
when the executive actually becomes a legislator, national parliaments require guar-
antees to guard their primary role and ensure through procedural checks or substan-
tial guarantees that the adoption of legislative acts reflect democratic values and
process. At the European level, once legislative powers have been transferred, the
Commission, Council and the European Parliament carry out (albeit with varying
intensity) these competences in policies which used to belong to Member States
and were decided upon by national legislatures. Thus, the national legislatures have
actually suffered a loss of their legislative powers as these powers have been trans-
ferred to and are now exercised by the EC/EU. As for the European decision-mak-
ing procedures, the government-related Council formation and its preparatory bodies
(the working groups, COREPER) still play a dominant role despite the EP’s grow-
ing importance. As Weiler puts it: ‘EU governance results in a net empowerment of
the executive branch of the States.’60

The endless debates concerning the EU’s democratic deficit emphasise that the
Council and its preparatory bodies and the Commission dominate decision making
and leave the only democratically elected institution, the EP, with a still limited, but
admittedly growing share of power. It is therefore left to the Member State to regu-
late in what way its legislature is involved in the preparation of the national position
and to what extent the government can be held accountable for the position taken.61

The extent to which national parliaments can hold their governments accountable
for the mandate they represent depends principally on national constitutional-po-
litical realities regarding parliament’s position vis-à-vis the government in each
individual Member State.62 This also means that if the parliament manages to keep
the government politically as well as legally accountable and responsive in matters
related to the country’s participation in the EU, the balance of power may actually
alter to the advantage of the parliament, opening up a new scope of activities for it.

Even the European Commission has more interaction with the national execu-
tive than with the national parliaments when it comes to seeking information on
specific domestic priorities, providing further input concerning legislative propos-

60 J.H.H. Weiler, ‘The State “Über alles”, Demos, Telos and the German Maastricht Decision’,
Harvard Jean Monnet Working Paper, No. 6/95, at p. 8, available at: <http://www.jeanmonnetprogram.
org/papers/95/9506ind.html>.

61 A detailed overview concerning the national parliaments’ role in EU decision making will follow
in Chapter 6.

62 On the factors which play a part in determining the strength and intensity of parliamentary
scrutiny towards the government see T. Bergmann, ‘National Parliament and EU Affairs Committees:
Notes on Empirical Variation and Competing Explanations’, Journal of European Public Policy (1997)
pp. 373-383.; cf., T. Raunio, ‘Always One Step Behind? National Legislatures and the European Union’,
34 Government and Opposition 2 (1999) pp. 180-202 at p. 200; T. Bergmann and T. Raunio, ‘Parlia-
ments and Policy-making in the European Union’, in J. Richardson, ed., European Union: Power and
Policy-making (London, Routledge 2001) pp. 115-134.
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als, offering technical expertise during the comitology procedures as well as col-
lecting information on the due implementation at the national level. Importantly,
when government representatives establish the implementing rules for enacted EC
legislation via the comitology procedures, the otherwise remaining implementing-
legislative power of national parliaments is curtailed as well.63 The dominance of
the executive is all the more relevant in the second and third pillar of the EU, mak-
ing national governments (the representatives of national executive power) the ulti-
mate decision-maker. Employing residual legislative competences will be apparent
during the fulfilment of the duty of implementing EC legislation in national law. It
can generally be said that the national governments have to a certain extent re-
placed the national legislatures in implementing legislative procedures. This can be
explained by the need for very specific technical expertise that some EC policies
require and which can be best found in ministries and specialised governmental
organs. Thus, constitutional provisions, regulating modalities of transferring legis-
lative powers from Parliament to Government relate to the principle of separation
of powers. As Claes points out in the case of Ireland, some national constitutions
contain specific provisions on the allocation of implementing powers and their guar-
antees.64

The role of national parliaments in the EU will constitute a separate chapter in
this book, including the experience of the Hungarian parliament. At this point suf-
fice it to say that, in general terms, the position of national parliaments as a vital
part of the national legislature has been reduced, as opposed to the role of national
governments, the executives. This interference can be seen in the transfer of (legis-
lative) competences from the national to the EC/EU level as well as the institutional
particularities of the EC decision-making procedures.

3. Amending the Hungarian Constitution – The authorising
article

The general practice of authorising articles showed that in most countries it was a
priority to adjust the national constitution in order to allow the transfer, to regulate
precisely the procedure to be followed, and to legitimise the conduct of transferred
competences exercised at the EC/EU level.

63 With regard to the Commission, Declaration No. 13 attached to the Maastricht Treaty empha-
sized that national parliaments should receive EU documents with sufficient time for discussion. The
Amsterdam protocol on national parliaments further extended the scope of documents to be sent to
national parliaments.

64 The EC Act of 1972 allocated wide powers to the government to implement Community obliga-
tions and even to amend other acts which would normally belong to the exclusive jurisdiction of the
Oireachtas. The guarantee for such implementing powers can be found in Art. 29.4.10 of the Irish
Constitution, which provides constitutional immunity, among others, to Irish acts or measures adopted
which are necessitated by EU membership. See M. Claes, supra n. 12.
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3.1 The background to constitutional amendment prior to accession

In Hungary, a constitutional amendment was widely considered as an essential ele-
ment during Hungary’s preparation for EU membership. It was all the more impor-
tant since the Constitution did not, until that point, contain any provisions on the
country’s membership in international organisations. Already in 1996, a parliamen-
tary committee, mandated to draft a constitutional amendment, put forward formu-
lations regarding the authorisation to ‘transfer legislative, executive or judicial powers
defined by the Constitution’ to ‘international organisations or institutions’.65 How-
ever, this proposal was finally not adopted and the issue of constitutional amend-
ment in the light of EU accession was taken off the political agenda for several
years. In a decision in 1998 the Constitutional Court laid down that Parliament may
not, without the authorisation of the Constitution, carry out a ‘disguised constitu-
tional amendment’ by entering into international treaties, provided that such an
international agreement entails the transfer of sovereign rights beyond the principle
of territoriality.66 This rule confronted the country’s legal professional community
with the fundamental importance of elaborating an adequate authorising article. As
a result, several points of recommendations were put forward to that effect by the
Congress of the Hungarian Lawyers’ Association held in May 2000.67 One of these
recommendations by the Lawyers’ Association was that constitutional provisions
should be enacted, which would enable the transfer of elements of sovereignty to
the European Union.68 The increasing awareness regarding preparation at Govern-
mental level resulted in defined proposals following the initial attempts at a consti-
tutional amendment in the late 1990s. In 2000, a proposal was prepared by the
Ministry of Justice and submitted to the Government. It was entitled ‘Selected is-
sues regarding the Hungarian legal system and the accession to the EU’, and was
later adopted by the Government.69 This proposal provided the underlying frame-
work for another document drafted within the Ministry of Justice in 2002, called
‘Theses on the amendment of the Constitution and the Act on Legislation in the
light of the EU accession’ (hereafter Theses).70 This document drew up the general

65 A. Albi, EU Enlargement and the Constitutions of Central and Eastern Europe (Cambridge,
Cambridge University Press 2005) at p. 82. The text of the draft can be found at ‘Constitution for the
Republic of Hungary (Draft)’, 38 Acta Juridica Hungarica (1998). The first document AEB/1/2/1997
was prepared by the Parliamentary Committee charged with the preparation of the Constitutional amend-
ment and was dated 3 February 1997.

66 Constitutional Court Decision No. 30/1998 (VI.25) AB available at the Constitutional Court’s
site: <http://www.mkab.hu>. See N. Chronowski and J. Petrétei, ‘Előkészületben az Európai Unióhoz
való csatlakozással összefüggő alkotmánymódosítás’ [In preparation for the Constitutional amendment
with regard to EU accession], 2 Jura (2002) pp. 115-124.

67 ‘Az Ötödik Magyar Jogászgyűlés ajánlásai’ [The recommendations of the Fifth Congress of the
Hungarian Lawyers’ Association], Magyar Jog (2000) p. 321.

68 Ibid.
69 Adopted by Governmental decree No. 2319/2000 (XII.12).
70 ‘Tézisek az Európai Uniós csatlakozásunkkal összefüggésben az Alkotmány és a jogalkotási

törvény módosításáról’ [Theses on the amendment of the Constitution and the Act on Legislation in the
light of the EU accession] IM/EUR/2002/TERVEZET/287/12 Budapest July 2002. See also N. Chronow-
ski and J. Petrétei, supra n. 66.
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guidelines for the legal/constitutional adaptation, including the need for an
authorising article provided by the constitution. In academic circles, the need to
establish such an authorising article in the constitution was also emphasised.71 The
Theses also devoted attention to the simultaneously developing debates in the Eu-
ropean Convention relating to the drafting of the Constitutional Treaty of the EU
and pivotal questions such as the division of competences, the role of national par-
liaments, the protection of human rights and the future of the European Union.72

The timing of the amendment was also the subject of heated debates among
scholars. One of the proponents of the minority view73 argued for the amendment
of the constitution after the Accession Treaty had been signed and eventually re-
viewed by the Constitutional Court. According to this reasoning, the European Union
does not explicitly require a national constitutional adaptation in order to accede to
the EU and to provide for the necessary transfer of competences, citing as examples
the number of countries that do not have specific Europe clauses in their constitu-
tions. The same author argued that the Hungarian constitutional amendment should
have waited to see the final outcomes of the proceedings within the Convention and
the Constitutional Treaty itself.74 The majority believed, however, that the amend-
ment had to take place prior to signing the Accession Treaty. The reason for this
was that the actual transfer of competences takes place by actually signing the Ac-
cession Treaty and its ratification by Parliament. The initial proposal put to the
Government argued that Parliament cannot ratify international agreements relating
to the transfer of the exercise of sovereign rights as long as the Constitution does
not authorise it to do so.75 Some scholars urged for the preparation of the necessary
constitutional amendment even before the accession negotiations had been closed.76

In this way, the politico-legal preparation (i.e., the closure of chapters, which prin-
cipally means that the harmonization of laws and the preparation of the administra-
tive structure in a given policy have been put in line with EU standards) would be
parallel to the constitutional preparation.

71 See N. Chronowski and J. Petrétei, supra n. 66; see also M. Ficsor, ‘Megjegyzések az európai
közösségi jog és a nemzeti alkotmány viszonyáról I-II’ [Comments on the relationship between Euro-
pean Community Law and the national constitutions Part I and II], 8-9 Magyar Jog (1997) pp. 462-473,
pp. 526-534; N. Chronowski, Integrálódó alkotmányjog [Integrating constitutional law] (Pécs, Dialóg
Campus 2005) at p. 175.

72 ‘Tézisek az Európai Uniós csatlakozásunkkal összefüggésben az Alkotmány és a jogalkotási
törvény módosításáról’ [Theses on the amendment of the Constitution and the Act on Legislation in the
light of the EU accession] IM/EUR/2002/TERVEZET/287/12 Budapest July 2002 at pp. 3-4.

73 L. Kecskés, ‘Fókuszban: Az Európai Unióhoz való csatlakozás alkotmányjogi vonatkozásai’
[In Focus: The Constitutional Implications of Accession to the EU], Európa 2002 (2001) p. 51.

74 L. Kecskés, ‘Magyarország EU-csatlakozásának alkotmányossági problémái és a szükségessé
vált alkotmánymódosítás folyamata II’ [The Constitutional problems of Hungary’s accession to the EU
and the process of the necessary amendment of the Constitution, Part II], 2 Európai Jog (2003) pp. 22-
33 at p. 25.

75 ‘Az Európa Unióhoz való csatlakozásnak a magyar jogrendszert érintő egyes kérdései’ [Select
issues regarding the implications of EU accession for the Hungarian legal system], Government Dis-
cussion Paper prepared by the Ministry of Justice and Ministry for Foreign Affairs (2001) p. 12

76 P. Vastagh, ‘Fókuszban: Az Európai Unióhoz való csatlakozás alkotmányjogi vonatkozásai’
[In Focus: The Constitutional Implications of Accession to the EU], 1 Európa 2002 (2001) pp. 46-52 at
p. 47.
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3.2 Revision and amendment of the Constitution

Academic debates ran parallel with a rather late engagement of political actors: a
joint declaration adopted by the Grand Committee on European Integration77 in
September 2002 emphasised the conceptual standpoint of all parliamentary parties
for the fulfilment of ‘necessary constitutional and legal requirements’, accordingly
calling upon the Government to put forward proposals.78 Despite this generally
shared standpoint, fundamentally different positions were demonstrated between
the governing socialist and liberal coalition and the centre-right opposition. The
actual wording of the authorising article for the transfer of competences was one
point of collision. The government’s proposal for a constitutional amendment was
elaborated in a Working Group set up in 2002, led by Justice Imre Vörös, a former
Judge at the Constitutional Court, and mandated by the then Prime Minister Péter
Medgyessy. The actual proposal was first placed before Parliament for debate on
15 October 2002,79 and the detailed discussions started in the designated standing
committees.80

This initial proposal contained the following elements:

– a ‘Europe clause’, authorising the transfer of competences from the national to
the EU level;

– a referendum on the issue of accession;
– provisions relating to the Hungarian National Bank, the status of its President

and his/her competence to issue decrees;
– extending the right to vote in municipal elections to non-Hungarian EU citizens,

in line with EU citizenship rights, and their right to be elected as members of a
municipal governing board.

In November 2002 a Political Agreement expressed the general compromise that
had been reached regarding this proposal for a constitutional amendment – but such
a compromise was difficult to actually adopt in an Act of Parliament. The reason for
a particularly ‘painful’ adoption procedure lies in the fact that amending the Hun-
garian Constitution required the support of a two-thirds majority of the Parliament’s
386 deputies.81 This requirement in itself would not seem to be an insurmountable

77 See more on the creation, status and function of this Grand Committee in Chapter 6, section
3.2.2.3.

78 Joint Declaration of Parliamentary Parties represented in the Hungarian Parliament on the issue
of preparations for Accession adopted on 19 September 2002.

79 Proposal T/1114 on the Amendment of the Constitution Act XX 1949. See also ‘A kormány
benyújtotta az alkotmánymódosításról szóló törvényjavaslatot’ [The Government has submitted the
draft proposal on the Act amending the Constitution] Press excerpt available at: <http://www.hunpress.
hu>.

80 Involving the Committee of Constitutional Affairs, Committee of European Affairs and Budget-
ary Committee.

81 The purpose of such strict procedural requirement established in a qualified majority voting
based on the overall number of parliamentarian can be found in the overarching importance of adopt-
ing and amending the Constitution. The presumption with regard the incumbent Government is that it



30 chapter 2

obstacle, considering that the Hungarian Parliament is monochamber and in some
countries even new elections, or an approving popular referendum are required if
the Constitution is to be amended. However, in our case, one must look at the politi-
cal realities, which revealed that the underlying factor that hindered the adoption of
the constitutional amendment was the fundamentally irreconcilable positions of the
political forces within Parliament.82 Finally, after months of debates, reconciliation
and constitutional drafts of varying quality in political and legal terms, Parliament
adopted the Act Amending the Constitution.

The time frame turned out to be the following: on 13 December 2002 the acces-
sion negotiations were officially closed, the proposal amending the Constitution
was finally adopted by a two-thirds qualified majority in Parliament on 20 Decem-
ber 2002,83 and the signing of the Accession Treaty took place in Athens on 16 April
2003.

3.3 Appraisal of the authorising article

Based on its extent of EU-related amendments, the amended Hungarian Constitu-
tional Act has been regarded by Albi as one with a ‘medium package’.84 As far as

indirectly enjoys the support of a majority of the electorate and hence socio-politico acceptance of its
actions. However, in issues of particular importance and magnitude, a significantly wider support is
needed than what lays behind the incumbent Government. The qualified majority requirement guaran-
tees that the Government cannot amend the Constitution by simple majority. See J. Petrétei and T.
Drinóczi, Jogalkotástan [Legislation] (Pécs, Dialóg 2005) at p. 235.

82 Although, according to surveys conducted around this time, the electorate supported an amend-
ment of the constitution and would have overwhelmingly (74%) supported the idea of Hungary’s ac-
cession if a referendum had been held in that month. Source: ‘Fókuszban: Békés új alkotmánymódosítás’
[In Focus: Placid new constitutional amendment], Heti Világgazdaság (Weekly World Economics),
2 November 2002.

83 The constitutional debate can be viewed in the larger political context that influenced it and thus
notice should be taken of the results of the Copenhagen Summit of the European Council at which the
accession negotiations were closed, institutional matters were settled (Hungary gained two additional
seats at the European Parliament), financial consequences were finalised, final decisions were made on
transition periods and derogations were taken into account during the final days of the debate in the
Hungarian parliament. Such a transition period was especially sensitive for Hungarian politicians in-
volved in land sales to EU citizens in the accession countries. In 2002 the Hungarian Government
recognised the risk of ‘speculative land purchases that impede the development of viable family farms’
if the purchase of agricultural land by foreigners were to be prohibited. The Danish Presidency of the
EU realised the importance of this matter and put forward a proposal during the Copenhagen Summit
that was later accepted granting all CEE countries, except Slovenia, transition periods during which
they could restrict the ability of non-residents to acquire agricultural land and forests during a seven-
year transition period. An overview of the land tenure purchase and the background to the transition
period can be found at ‘European Accession and land tenure data in Central and Eastern Europe’, FAO
Land Tenure Policy series, available at: <http://www.fao.org/docrep/009/a0464e/A0464E00.HTM>.
The final settlement of these issues was overall quite beneficial and was favourable to Hungary’s
interest. It is perceivable that the outcome of the European Council had a positive impact amongst the
parliamentarians in favour of the country’s accession and the constitutional amendment providing for
this and helped to attain the otherwise difficult two-thirds qualified majority requirement.

84 Albi compares the CEE countries joining in 2004 and divides them into three groups based on the
extent of their constitutional amendments. Slovakia, Slovenia, and the Czech Republic carried out a
‘wider package’ of constitutional amendment, while Poland and Hungary enacted amendments in a
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the authorising article is concerned, the amended Act on the Constitution inserted
Article 2/A and provides that:

1. By virtue of treaty, the Republic of Hungary, in its capacity as a Member State of
the European Union, may exercise certain constitutional powers jointly with other
Member States to the extent necessary in connection with the rights and obligations
conferred by the treaties on the foundation of the European Union and the European
Communities (hereinafter referred to as ‘European Union’); these powers may be ex-
ercised independently and by way of the institutions of the European Union.
2. The ratification and promulgation of the treaty referred to in Subsection (1) shall be
subject to a two-thirds majority vote of the Parliament’s members.85

In addition, Hungary’s participation in the EU as a general aim of foreign policy
was inserted amongst the state’s aims in Article 6(4) of the Constitution,86 stating
that ‘The Republic of Hungary shall participate in establishing European unity for
the accomplishment of freedom, welfare and safety of the European peoples.’ How-
ever, despite the vocal advocacy carried out by the Government, the final version of
the constitutional amendment did not include the provisions regarding the relation
between national law and Community law, or those laying down the respective
competences of the Government and national parliament in EU affairs.87

As can be read from the wording of the Hungarian ‘Europe-clause’, instead of a
general reference to international organisations or a supranational organisation, the
Hungarian Constitution now provides for the transfer of powers to the EU, unmis-
takably demonstrating that the provision was inserted as part of and with reference
to the constitutional preparation for EU membership.88 Despite the explicit refer-
ence to the European Union in the authorising article, the lack of a definition and

‘medium package’ and the Baltic countries, Estonia, Lithuania and Latvia restricted the constitutional
amendment to a minimum. See A. Albi, supra n. 65 at p. 82. The Constitutional amendment touched
upon the following issues: the transfer of competences Art. 2A(1), the position of the Hungarian Na-
tional Bank Art. 32/D(1), the Government’s participation in EU decision-making procedures Art. 35A(1),
the Government’s obligation to submit proposals on the EU decision-making agenda to parliament Art.
35A(2), the right to vote and to be elected in municipal elections and EP elections Arts. 70(2)-(4).

85 The two-thirds majority requirement is again based on the overall number of parliamentarians.
86 At the initiative of the Hungarian Democratic Forum, a small opposition party in this parliamen-

tary cycle.
87 The Government originally also put forward draft proposals to include its right to enact provi-

sions concerning, inter alia, the underlying principles of agreements with international organisations
other than the EU. These suggested provisions were however withdrawn from the final proposal laid
before the plenary hours before the vote, as the Government was concerned that it would not obtain the
necessary two-thirds majority. Source: News excerpt form business weekly Heti Világgazdaság (Weekly
World Economics) 21 December 2002, ‘Alkotmánypasszírozás’ [Squeezing the Constitution], p. 12.

88 Such an arrangement was also welcomed by J. Czuczai, ‘Kritikai meglátások a kormánynak a
Magyar Köztársaság Alkotmányáról szóló 1949.évi XX. Tv-nek az EU csatlakozást érintően szükséges
módosításáról szóló T/1114 számú törvényjavaslatáról’ [Critical observations regarding the
Government’s Bill proposal No. T/1114 for amending Act No. 20 of 1949 on the Constitution with
regard to Hungary’s accession to the EU], 4 Európa 2002 (2002) pp. 26-32. See also J. Czuczai,
‘Hungary’, in A.E. Kellerman, et al., eds., The Impact of EU Accession on the Legal Orders of New EU
Member States and (Pre-)Candidate Countries, Hopes and Fears (The Hague, T.M.C. Asser Press,
2006) pp. 343-369 at p. 345.
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clarification of the precise scope of competences to be transferred is worrying. The
provision does not even speak about the transfer of competences per se, but places
emphasis on the joint exercise of competences,89 and thus refers to the ‘pooling of
sovereignty’ by the participating Member States in the construction of the Euro-
pean Union. The article speaks about the aim and limit of the joint exercise, but
does not provide for guarantees protecting the constitutional integrity, core ele-
ments of the Constitution and constitutional system.90 Furthermore, the provision
remains silent on which obligations precisely stem from membership. Here the
drafters should have narrowed the scope of obligations by mentioning basic prin-
ciples, (e.g., the application of Community law, loyal cooperation) to illustrate the
obligations instead of employing a general definition. Also, what is the necessary
extent exactly and who decides on what is necessary? In this sense, the Hungarian
constitutional amendment and its material requirements can be regarded as incom-
plete and inadequate. Such vagueness can also serve to emphasise the limits that the
provision sets: competences can only be transferred to the necessary extent and
exclusively for the exercise of rights and the fulfilment of the obligations laid down
in the funding Treaties – not beyond them.

As for a procedural requirement, the same article states that ‘The ratification and
promulgation of the treaty referred to in Subsection (1) shall be subject to a two-
thirds majority vote of the Parliament.’ The legislature retained for itself the power
to approve the obligations that the EU Treaties and more precisely the Accession
Treaty may entail, and we can only assume that this rule will apply to further amend-
ments. An explanatory note annexed to the proposal argued that since the Acces-
sion Treaty regulates legal issues that are on a constitutional level in the Hungarian
legal order, the Treaty itself is on the same level in the hierarchy of laws as the
Constitution. Consequently, the same two-thirds qualified majority vote is required
for its approval and ratification.91

In short, the extensive discussions prior to the constitutional amendment did not
result in a constitutional provision that clearly regulates the transfer of powers from
Hungary to the EC/EU. This is regrettable and since accession a constitutional amend-
ing procedure has been initiated but no further constitutional amendment has been
enacted. The material requirements laid down in the provision are vague and do not
provide for a sufficiently clear definition of the scope of competences to be trans-
ferred, or with regard to the conduct of these transfer competences, their purpose
and the possible safeguards to be respected.

3.4 Popular legitimacy of accession established by a referendum

By virtue of Article 79 of the amended Constitutional Act a peremptory national
referendum was held concerning the accession of the Republic of Hungary to the

89 L. Kecskés, supra n. 74.
90 N. Chronowski, Constitution and Constitutional Principles in the EU (Pécs, Dialóg Campus

2005) p. 130.
91 Detailed explanatory note attached to Draft Proposal T/1114 available at: <http://www.mkogy.hu/

irom37/1114/1114.htm>.
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European Union based on the terms laid down in the Accession Treaty. This popu-
lar referendum on 12 April 2003 was held in order to legitimise Hungary’s acces-
sion to the EU and its membership, and was seen as an inherent part of the whole
preparation process. The provision inserted in the Constitution read as follows:

‘A peremptory national referendum shall be held concerning the accession of the
Republic of Hungary to the European Union under the conditions laid down in the Ac-
cession treaty. The date of this referendum is 12 April 2003. The question of the refer-
endum shall read as follows: “Do you agree that the Republic of Hungary should
become a member of the European Union?”’

The provision formulating the question in the Constitution was transitory in its
effect, and ceased to have effect as of 1 May 2004, the day of Hungary’s accession
to the EU.

Arguably, it is regrettable that the question posed to the electorate was a very
simple one and mentioned no further requirements as to the accession, the condi-
tions or the criteria of membership of the EU. Even though complex questions are
not always best served in a referendum, the accession of the country can be re-
garded as an issue that with serious and thorough debate could have canvassed a
wide scope of opinions among the electorate. A more elaborate question would
have possibly given the opportunity for a consistent debate. The referendum was
peremptory and binding, which means that the outcome determined the completion
of the ratification process. As we have seen above, the supporting referendum is not
a requirement laid down in Hungary’s ‘Europe-clause’; however, with regard the
Accession Treaty, the Parliament, based on its power to set a referendum on any
questions under its competence92 required the favourable vote in order to agree to
the ratification of the Accession Treaty.

Article 28/C(6) of the Hungarian Constitution lays down the threshold for a
ratification referendum in stating that a national ratification referendum shall be
considered successful if more than half of the votes of the citizens participating at
the vote are valid,93 and at least one-quarter of all eligible voters have given the
same answer in the referendum. If these thresholds are not achieved, the Parliament
adopts its own decision. The turnout in the referendum was 45.6%, with 83.8% of
those who went to the polls voting in favour of the question and 16.2% rejecting
membership. Based on the favourable vote of the electorate, Parliament adopted its
resolution – with 365 supporting and one single opposing vote – in order to authorise
Government to sign the Accession Treaty. As only 45.6% of the eligible electorate
went to the polls concerning such a historical decision as joining the EU, even the
overwhelming favourable votes cannot conceal the fact that the Hungarian elector-
ate generally had a rather indifferent attitude towards the EU and their country’s

92 See Art. 28/B Hungarian Constitution states that the subject of a popular referendum may fall
under the jurisdiction of Parliament.

93 Art. 69 of Act No. 100 of 1997 on Elections enlists reasons which invalidate the vote, such as
formal requirements on the ballot like the lack of official stamp on the ballot or votes cast simulta-
neously for more options.
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future as a Member State. Possibly, it is the politicians’ responsibility to submit
more information to the electorate about the European Union and the implications
of membership. One can even question the genuine legitimacy of the accession
agreed to by the electorate considering this low turnout.

Article 79 of the Constitution only provided for a popular referendum in order to
legitimise the country’s accession to the EU and the referendum was set by the
Parliament as a requirement of the Accession Treaty’s ratification, explicitly in-
serted as a transitory provision. Further amendments to the Accession treaties, as
well as the founding treaties, would not require another referendum: by virtue of
the Europe-clause in the Constitution, Parliament adopts its decisions on the ratifi-
cation of Treaties and Treaty amendments by a two-thirds majority of its members.
Accordingly, Article 2/A of the Constitution was applied upon the ratification of the
Constitutional Treaty on 20 December 2004, making Hungary the second Member
State to ratify it.94 Additionally, Hungary was the first country to ratify the Lisbon
Treaty by the overwhelming support in the Parliament in December 2007.95

4. Accommodating Community law within the national legal
order

In the present section the focus will be on the accommodation of Community law
within the national legal order in order to discover the implications of Community
law in national legal systems.

4.1 The openness of national legal systems towards Community law:
monism and dualism

4.1.1 General description

States can have two basic attitudes towards the relationship between national law
and international law: monism and dualism. In monist systems, international law is
equated with national law; the two legal orders are seen as one. This means that
international law becomes part of the law of the land and international treaties (to
which the country is obliged) are imported into the State’s legal system and share
the same effect as national law. Norms of international law take effect in national

94 By a margin of 323 for, 12 against, with 8 abstentions. Interestingly, the Government asked for
Parliament’s authorisation before signing the Constitutional Treaty in Rome on 29 October 2004, even
though the Government’s representative was empowered to sign the Treaty without an explicit
authorisation according to national law. The Government had similarly asked for an explicit authorisation
prior to signing the Accession Treaty back in 2003. Both gestures have been explained by the desire to
confirm the historical importance of these events. See the speech by László Kocsis, a member of
Parliament’s European Integration Committee which proposed the decree on the signature of the Con-
stitutional Treaty in October 2004 available at: <http://www.parlament/naplo37/171/n171>. Authorisation
for the signature was granted by Parliamentary decree No. 2004/105 (X.20). The Constitutional Treaty
was ratified by Parliamentary decree No. 2004/133 (XII.23)

95 By a margin of 325 in favour, 5 against and 14 abstention.
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legal orders without the need to transpose them into national law and they enter
national law directly as international law, having the same effect on the national
level as any national norm. This shows that the State has opened up its legal system
to international law. In dualist systems, international and national legal orders are
perceived as ‘separate and distinct legal orders and exist independently of each
other’.96 In these systems, international law takes effect in national legal systems if
a transposing national law ‘imports’ it. In this way, when international law enters
national law it is transformed into a national norm and loses its character as interna-
tional law. This norm, which was once international law, will then share the status
of the transposing national norm in the national legal system. The choice between
the monist and dualist approach depends on the country’s national or international
perspective.97 A national perspective may lead to the requirement of a formal trans-
position for an international treaty to become effective in the national legal order,
therefore it opts for dualism. Conversely, the automatic acceptance of a monist
system eases the way for international law to enter national law and to gain the
same effect (by virtue of its own authority) as a national norm. The assertion of the
following overview of the monism-dualism debate in the European context is not to
plead for a necessarily introduction of monism with regard to Community law: the
overview will demonstrate that some Member States have maintained others have
adjusted their dualist systems and apply Community law adequately.

4.1.2 Member State practice

Looking at the constitutional practices in some Member States, one can note that
Italy and Germany are classical examples of dualist systems. In both Member States
the underlying doctrine on the relationship between the national and international
legal order is the following: treaty provisions become effective in the domestic
legal order only and in as much as they have been transformed into domestic law,
and borrow the nature and status of the transposing national act. The Irish legal
system at the time of the country’s EU accession was dualist, requiring the incorpo-
ration of international law into the national legal system in order to obtain the force
of law. Since the adoption of the third amendment to the Constitution in 1972,
Article 29.4.5 provides that ‘none of its provisions preclude national measures nec-
essary for implementing Treaty obligations or prevent Community measures from
having force of law.’98 In the United Kingdom, a dualist tradition has been adopted
for the relationship between international treaties and national laws. These treaties
become domestically enforceable once an Act of Parliament incorporates them.99

96 See M. Claes, The National Courts’ Mandate in the European Constitution (Oxford, Hart 2006)
p. 172.

97 See A. Cassesse, International Law (Oxford, Oxford University Press 2001) at p. 171, cited in M.
Claes, supra n. 96 at 170.

98 K. Lenaerts and P. van Nuffel, The Constitutional Law of the European Union (London, Sweet &
Maxwell 2005) at p. 689.

99 P. Craig, ‘The ECJ, National Courts and the Supremacy of Community Law’, in I. Pernice and R.
Miccù, eds., The European Constitution in the Making (Baden-Baden, Nomos 2003) pp. 35-51 at p. 40.



36 chapter 2

The 1972 European Communities Act in s.2(1) incorporate the whole of Commu-
nity law into the law of the United Kingdom.100 The Danish system is dualist as
well, in which primary and secondary Community law is given force by the statute
on accession to the European Communities.101

In the Netherlands, monism had been accepted before its codification in the
Constitution in 1953, making the Dutch national system apt for the application of
Community law.102 Consequently, the binding power of international treaties and
the resolutions of international organisations in the Dutch legal system is only con-
ditioned by their publication.103 The publication of international treaties is a condi-
tion required by the Spanish Constitution, which otherwise accommodates such
treaties based on a monist system.104 The Austrian Constitution accommodates gen-
erally recognised rules of international law as an integral part of federal law, but
does not mention international treaties.105 The French Constitution requires the ap-
proval or ratification of treaties in order to allow for their full effect in the French
legal system.106 In some countries national constitutions do not contain provisions
regarding the relationship between national law and international law; this is the
case, for example, in Belgium107 and Luxembourg.108

Craig also highlights that the European Communities Act 1972 expressly provided in its section 2(1)
that there was no longer a need for an Act of incorporation for the enforcement of each EC regulation
by the UK courts.

100 The text of the 1972 Accession Act can be found at: <http://www.statutelaw.gov.uk/content.aspx?
&parentActiveTextDocId=1374459&ActiveTextDocId=1374464>.

101 K. Lenaerts and P. van Nuffel, see supra n. 98 at p. 691.
102 M. Claes and B. de Witte, ‘Report on the Netherlands’, in A-M. Slaughter, et al., eds., The

European Court and National Courts – Doctrine and Jurisprudence – Legal Change and Social Con-
text (Oxford, Hart 1998) pp. 171-194; A.E. Kellerman, ‘Precedence of Community Law’, in M. Wolters
and P. Coffey, eds., The Netherlands and EC Membership Evaluation (London, Pinter 1990) pp. 115-
120.

103 Dutch Constitution Art. 93: ‘Provisions of treaties and of resolutions by international institu-
tions, which may be binding on all persons by virtue of their contents shall become binding after they
have been published.’

104 Spanish Constitution Art. 96(1): ‘Validly concluded international treaties once officially pub-
lished in Spain shall constitute part of the internal legal order.’

105 Austrian Constitution Art. 9(1).
106 French Constitution Art. 53: ‘Peace treaties, commercial treaties, treaties or agreements relating

to international organisations, those that commit the finances of the State, those that modify provisions
which are matters for statute, those relating to the status of persons, and those that involve the cession,
exchange or addition of territory, may be ratified or approved only by virtue of an Act of Parliament.
They shall not take effect until they have been ratified or approved.’

107 Despite the lack of a constitutional provision regarding the domestic effect of international or
European law, the argument put forward by the Belgian Court de Cassation in its Franco-Suisse Le Ski
judgment in 1971 that, without an explicit constitutional provision, reveals the monist view, but in this
case only in order to confirm the relationship between national law and Community law, and it based
the principle of the supremacy of the latter on a ground which was identical to that of the ECJ in Costa
v. E.N.E.L. See B. de Witte, supra n. 14 at p. 70.

108 In Luxembourg, the acceptance of direct applicability was a natural reaction by the courts and
evolved in their practise accordingly. See M. Claes, supra n. 96 at p. 53.



37national constitutions and the european integration

4.1.3 Central and Eastern European Member States joining in 2004 and 2007

Amongst the Member States joining the EU in 2004 and 2007, most of the coun-
tries had adjusted their constitutions to accommodate the rules of international law,
and generally opted for a monist structure. This is the case in Poland,109 where the
promulgation of an international treaty does not require the enactment of a statute,
and in Estonia,110 where general rules of international law constitute an inseparable
part of the domestic legal system. The Lithuanian,111 Bulgarian112 and Czech113

Constitutions also provide for the position of international law vis-à-vis national
law in a monist framework. The Slovenian Constitution, as well as the case law of
the Constitutional Court, is not so straightforward in this matter, and there are some
scholarly arguments that Slovenia may actually resemble a dualist structure to a
certain extent.114

4.2 Accommodating Community Law in the Hungarian legal system:
Ambiguity and a dualist tradition

Reference to the relationship between international law and the national legal sys-
tem can be found in Article 7(1) of the Hungarian Constitution, providing that ‘(…)
the legal system of the Republic of Hungary accepts the generally recognised prin-
ciples of international law, and shall harmonise the country’s domestic law with the
obligations assumed under international law’. This rather elusive general definition
does not provide clear guidance as to what is the exact relationship between inter-
national law and national law.115 Accepting the principles of another legal system
does not necessarily mean that the norms of an external legal system will enter
national law by its own force and have full effect; the exact way of harmonizing
domestic law with assumed obligations also merits an explanation.116 In Hungary,

109 Polish Constitution Art. 91(1).
110 Estonian Constitution Art. 3.
111 Lithuanian Constitution Art. 138(3), see I. Jaukaitis, ‘Lithuania’, in A.E. Kellerman, et al., eds.,

The Impact of EU Accession on the Legal Orders of New EU Member States and (Pre-)Candidate
Countries, Hopes and Fears (The Hague, T.M.C. Asser Press 2006) pp. 385-407 at p. 385.

112 Bulgarian Constitution Art. 5(4); see E. Tanchev and J. Peteva, ‘Bulgaria’, in A.E. Kellerman, et
al., eds., The Impact of EU Accession on the Legal Orders of New EU Member States and (Pre-)Candi-
date Countries, Hopes and Fears (The Hague, T.M.C. Asser Press 2006) pp. 33-67 at p. 36.

113 Czech Constitution Art. 10; see J. Zemánek, ‘Czech Republic’, in A.E. Kellerman, et al., eds.,
The Impact of EU Accession on the Legal Orders of New EU Member States and (Pre-)Candidate
Countries, Hopes and Fears (The Hague, T.M.C. Asser Press 2006) pp. 313-330 at p. 316.

114 See M. Pogačnik, et al., ‘Slovenia’, in A.E. Kellerman, et al., eds., The Impact of EU Accession
on the Legal Orders of New EU Member States and (Pre-)Candidate Countries, Hopes and Fears (The
Hague, T.M.C. Asser Press 2006) pp. 179-194 at p. 180.

115 L. Bodnár, ‘Alkotmányfejlődésünk és EU-csatlakozásunk’ [The Evolution of our Constitution
and our Accession to the EU], in L. Bodnár, ed., EU csatlakozás és alkotmányozás [EU Accession and
Constitutionalism] (Szeged, SZTE ÁJK Nemzetközi Jogi Tanszék 2001) p. 6; I. Vörös, ‘Az EU-csatla-
kozás alkotmányjogi, jogdogmatikai és jogpolitikai aspektusai’ [The Constitutional, legal-dogmatic
and legal-political aspects of EU Accession], 9 Jogtudományi Közlöny (2002) pp. 397-407.

116 T. Drinóczi, ‘A nemzetközi jog beszú́rődése a magyar jogforrási rendszerbe’ [The Inflow of
International law into the Hungarian Legal System], 10 Magyar Jog (2005) pp. 599-608.
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both judges as well as those seeking legal remedies have to adjust to the new exter-
nal source of applicable and binding legal rules. If we put the birth of this provision
in a wider historical context, we can say that in 1989, when, after the fall of the iron
curtain Hungary strived to find its place in the international community, the intro-
duction of such a generally framed provision allowed Hungary to carry out its ex-
ternal relations and to live up to its international obligations. Nevertheless, the
preparation for accession to the EU or actual membership and its legal consequences
could not be based on such a general provision and needed a more precise, clear-cut
definition of the relationship between the two legal systems. This already confusing
and problematic legal situation does not provide a reassuring answer to the question
of the exact interrelationship between international law and national law and would
pose a significant challenge to national judges in the application of Community
law, which by its own force becomes national law; however, from the courts’ point
of view, it is an ‘external’ source of law.

The Constitutional Court has announced in one of its decisions, that the general
principles of international law are transformed into the national legal system by the
Constitution itself, although they will not become part of the Constitution, they will
rather remain as undertaken obligations.117 Thus, generally recognised principles of
international law become part of the national legal order, but other forms of interna-
tional law (e.g., international treaties) will require transposition into national law.
These latter rules of international law only take effect within the Hungarian na-
tional legal order as far as they have been promulgated and will from that moment
onwards share the legal status of a Promulgating Act. This has been reinforced by
the previously mentioned case law of the Hungarian Constitutional Court, which
ruled that an international treaty will share the rank and status of its Promulgating
Act, be it an Act of Parliament or a decree.118 Only the Act itself refers to its content,
but as for its ranking, it is on an equal footing with the Promulgating Act. The
Promulgating Act will therefore conceal the original nature of the norm. In addi-
tion, the amended Act on the procedures of international agreements from 2005
upholds the rule that the international treaty will share the position of the promul-
gating domestic Act in the hierarchy of legal norms. Thus, international treaties will
not have effect on the national level as international law, but rather as the promul-
gating domestic legislation in the national legal system.119 Reading Article 7 of the
Constitution together with the provision which states that international treaties share
the hierarchical position of a Promulgating Act in the hierarchy of norms, one may
conclude that the Hungarian legal system has still retained dualism as the underly-
ing system which is applicable to the relationship between international and na-
tional law.

In order to prepare the Hungarian Constitution for accession, the previously
analysed Article 2/A120 was inserted into the Constitution, a provision which has

117 Decision of the Constitutional Court 53/1993 (X.13) ABH [Gazette of the Constitutional court
decisions] 1993, 323. 327.

118 Ibid.
119 Art. 9 of Act No. 50 of 2005 on the Procedures relating to International Agreements.
120 ‘(1) By virtue of treaty, the Republic of Hungary, in its capacity as a Member State of the

European Union, may exercise certain constitutional powers jointly with other Member States to the
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been subject to a great deal of criticism,121 and not undeservedly so, also with re-
gard to the hopes that a ‘Europe clause’ would clarify the relationship between EU
law and the national legal order, which it did not accomplish. Apparently, the ques-
tion of such a relationship was originally included in the preparation plan as one of
the proposals to amend the constitution would have clearly inserted such a provi-
sion in the constitution: ‘Community law and the legal achievements of the Euro-
pean Union have effect in Hungary by virtue of the founding treaties of the European
Union and legal principles stemming from it’.122 This proposal, as mentioned above,
was finally withdrawn and the final act adopted makes no reference to the relation-
ship between national law and Community law or to the position of Community
law within the Hungarian legal system.

4.3 Pending amendment of the Act on Legislation

Another awkward obstacle confronting the due recognition of Community law in
the Hungarian legal system is the lack of an updated Act on Legislation. This act
should place the implications of EU membership for national legislative processes
in a coherent and consistent framework and establish crucial rules on how national
legislation should be brought compatible with Community law. As part of the legal
preparation, a proposal was drafted in 2003 which adequately addressed the rel-
evant questions.123 The Proposal’s goal was to replace the Act on Legislation from
1987, which is still in force but now outdated. The Proposal was submitted to Par-
liament in July 2003 with the aim of entering into force on 1 May 2004, the day of
accession. It is still waiting to be adopted by the required two-thirds majority vote
of parliamentarians present at the time of voting.124

extent necessary in connection with the rights and obligations conferred by the treaties on the founda-
tion of the European Union and the European Communities (hereinafter referred to as “European Union”);
these powers may be exercised independently and by way of the institutions of the European Union.’

121 N. Chronowski and Z. Nemessányi, ‘Európai Bíróság – Alkotmánybíróság: felületi feszültség’
[European Court of Justice – Constitutional Court: tension on the surface], 3 Európai jog (2004) pp.
19-29. Czuczai had already formalised relevant critiques with regard to the Bill version of the later
constitutional amendment, supra n. 88 at p. 27.

122 Art. 1 of proposal T/1114 on the amendment of the Act on the Constitution, Act XX of 1949
submitted on 15 October 2002, available at: <http://www.mkogy.hu/irom37/1114/1114.htm>.

123 Bill proposal T/4488 amending the Act on Legislation, available at: <http://www.mkogy.hu/
internet/plsql/ogy_iromany.irom_lekerd_egysz?P_CKL=37&P_TIP=NULL&P_IZON_TOL=4488&P_
FOTIP=null&P_FOTIP=T>.

124 One approach to the hierarchy of norms constructs the acts of Parliament as follows: constitu-
tional acts or their amendments, the so-called ‘organic act, whose adoption is based on the Constitu-
tion, but qualifies as a privileged act in as much as it ranks lower than the Constitution, but higher than
those acts requiring a simple majority vote of Parliament; followed by acts requiring qualified majority
voting and finally acts requiring simple majority voting. See J. Petrétei and T. Drinóczi, supra n. 81 at
p. 140. The Hungarian legal system, however, does not distinguish in a hierarchical manner between
acts of Parliaments. In Hungary, the distinction between acts of Parliament is based on the process of
their adoption and extent of consensus required in Parliament. This means in practice that due to the
procedural requirements expressed with regard to the specific legislative issues, an act requiring a
simple majority may not adopt or repeal an act requiring a qualified majority. If the ‘simple’ act does
contain a provision running counter to that of a ‘qualified majority’ act, this would establish a proce-



40 chapter 2

The preamble of the Bill puts forward the need of bringing the legislative proce-
dures in line with the requirements implied by EU membership and thus generally
requires that the legislative acts may not in any way be in conflict with the law of
the European Union. It also calls for a well-prepared legislative procedure in which
Community law is thoroughly considered and respected.125 The Bill also enlists as
one of its expected aims the due fulfilment of implementation obligations.

Specific requirements in relation to implementation were formalised in order to
identify the exact scope of responsibilities of lead departments and the Minister of
Justice. In addition, the Bill laid down that the implementing acts should be enacted
in the form of measures corresponding to their content and wishes to provide flex-
ibility to adjust Community norms to national legislation. Thus, the Bill aimed at a
thorough modernisation of the legislative process, dominantly and evidently in view
of Hungary’s EU accession and the challenges it implies. To date, the amendment
of the Act on Legislation is still under discussion in Parliament as part of the ‘public
law package’.126 This public-law package contains bills of major importance re-
quiring a two-thirds qualified majority of the votes cast, based on the number of
deputies present at time of voting. As the debate is fundamentally politicised, it is
very difficult to reach the required qualified majority and the adoption of these
amendments is not foreseeable in the near future.127

However, one must take notice of the fact that, despite the failure of the coherent
reform and modernisation, the aspiration of the Bill in terms of operationalising
implementation in Hungary was largely inserted into other acts and has therefore
consequently been applied in practice. In Chapter 8, the present study will analyse
in detail the principles and mechanism formalised in the ‘Implementation Guide’,
which is a Directive of the Minister of Justice, and which in fact corresponds with
and elaborates the requirements expressed by the Bill on Legislation. Another such
element is the Government’s legislative plan, which should envisage the imple-
mentation tasks. Thus, the simple necessity of regulating implementation implied
that some aspects were ultimately inserted in other acts and have been applied in
practice. While the need for the amendment of the new Act on Legislation is be-
yond doubt, the needed modernisation of the legislative procedures has so far been
conducted in a ‘patch-work’ fashion.

dural defect enabling the Constitutional Court to annual the former. The legislature is thus bound by the
Act of Legislation respecting the principle of the rule of law, and it is guaranteed by the review of the
Constitutional Court.

125 Art. 41. Bill proposal T/4488 amending the Act on Legislation, available at: <http://www.
mkogy.hu/internet/plsql/ogy_iromany.irom_lekerd_egysz?P_CKL=37&P_TIP=NULL&P_IZON_
TOL=4488&P_FOTIP=null&P_FOTIP=T>.

126 This bundle of bills would reform various other acts currently in force, such as the Act on the
Constitutional Court and the Act on Municipalities.

127 The codification process was also significantly impeded by the frequent change of ministers of
justice and senior staff working at the Ministry of Justice and responsible for consistent codification.
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5. The effects of Community law within the national legal
orders

5.1 The direct effect of Community law: invokability and the
application of EC law

The openness of national legal system towards the Community legal system is a
vital element of the interrelationship between these two legal systems. An adequate
and efficient application of Community law at the national level presupposes a
framework that enables the successful accommodation of Community law within
the national legal order. The fundamental effects of Community law as established
by the ECJ, such as direct effect and supremacy, grant Community law the capacity
to have a significant impact on the national legal orders. The Court’s jurisprudence
has shown that ‘Community law as such has effect in the national legal system’.128

What are these effects of Community law that Member States are bound to apply
and to adjust their legal systems accordingly?

We know from van Gend en Loos that the Community legal order and Commu-
nity law are ‘intended to confer upon [individuals] rights which become part of
their legal heritage’. Thus, individuals may derive rights directly from Community
law, and a provision of EC law can be invoked before the national courts. If we
combine these two elements we get what Craig and de Búrca call the ‘classical
definition of direct effect’: ‘the capacity of a provision of EC law to confer rights on
individuals which they may enforce before national courts’.129 Thus, direct effect
means the ‘immediate enforceability by individual applicants of those provisions in
national courts’.130 A broader definition, established by, inter alia, Prechal, goes
further in seeing direct effect as a ‘capacity of Community norms to be invoked by
individuals in national courts, which are bound to apply them’.131 Thus, the broader
interpretation goes beyond the creation of rights and establishes that national courts
must apply Community law.132

Individuals may rely on Community law and they can refer to rights addressed to
them on the basis of EC provisions.133 Certain conditions must exist for individuals
to invoke the rights laid down in an EC norm. The Community provision should be

128 See K. Lenaerts and P. van Nuffel, supra n. 98 at p. 665.
129 P. Craig and G. de Búrca, EU Law: Text, Cases and Materials, 4th edn. (Oxford, Oxford Univer-

sity Press 2008) at p. 271.
130 Ibid., at p. 273.
131 See S. Prechal, ‘Direct Effect, Indirect Effect, Supremacy and the Evolving Constitution of the

European Union’, in C. Barnard, ed., The Fundamentals of EU Law Revisited, Assessing the Impact of
the Constitutional Debate (Oxford, Oxford University Press 2007) pp. 35-69 at p. 37.

132 This was the case in Becker where the ECJ stated that unconditional and sufficiently precise
provisions of a directive may be relied upon against any national provisions which are incompatible
with the directive or, alternatively, the rights defined by the directive provisions can be asserted against
the State. See Case C-8/81 Ursula Becker v. Finanzamt Münster-Innenstadt [1982] ECR 53, para. 25.

133 ECJ, Case C-8/81 Ursula Becker v. Finanzamt Münster-Innerstadt [1982] ECR 53; Case C-103/
88 Fratelli Constanzo SpA v. Comune di Milano [1989] ECR 1839.
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‘clear, unconditional and not contingent on any discretionary implementing mea-
sure.’134 In Becker the Court stated that

‘(…) wherever the provisions of a directive appear, as far as their subject-matter is
concerned, to be unconditional and sufficiently precise, those provisions may, in the
absence of implementing measures adopted in within the prescribed period, be relied
upon as against any national provision which is incompatible with the directive or in
so far as the provisions define rights which individuals must be able to assert against
the State’.135

The last condition for direct effect means that no further implementation by Mem-
ber States or their authorities is needed for the provision to achieve its effect.

The impact of this direct effect is revealed, first, at the level of the individual.136

Consequently, the individual can directly invoke any rights granted by Community
law, without the need for intervention by national law. Empowering direct effect
requires the national courts to apply and enforce Community law.137 By doing so,
national courts protect the rights which individuals directly derive from Commu-
nity law and grant these rights to those individuals by reviewing whether the na-
tional law is compatible with the Community law being invoked. If we take the
above-mentioned ‘broader definition’ of direct effect, the role of the national courts
is to apply a Community provision ‘either as a norm which governs the case or as a
standard for legal review’.138 This obligatory application of Community provisions
goes beyond the granting of a right for an individual who invokes it on the basis of
Community law: applying Community law might also serve as a standard for re-
viewing the legality of a national provision. If so, the national court has to apply the
Community norm as a measure for comparison during the legality review proce-
dure.139 Thus, when the national court has to rule on the compatibility of national
law with a Community provision which has been invoked by an individual, Com-
munity law is a standard of reference when deciding on the validity of national
law.140 If the national court finds that the national law is incompatible with the
Community law that the individual is invoking, the principle of the supremacy of
Community law over national law will compel the national court to set aside the
incompatible national norm. Next, in order to safeguard the legal position of the
individual and the rights that she/he is deriving from the Community measure, the
national court may apply the Community law provisions to the case as if they were
national law provisions.

134 ECJ, Case C-44/84 Hurd v. Jones [1986] ECR 29, para. 88.
135 See Becker case para. 25.
136 M. Claes, supra n. 96 at p. 75.
137 Ibid., at p. 89.
138 S. Prechal, Directives in European Community Law (Oxford, Oxford University Press 1995);

see also S. Prechal, ‘Does Direct Effect still Matter?’, 37 CMLRev. 5 (2000) pp. 1047-1069 at p. 1048.
139 See B. de Witte, ‘Direct Effect, Supremacy and the Nature of the Legal Order’, in P. Craig and

G. de Búrca, eds., The Evolution of EU law (Oxford, Oxford University Press 1999) pp. 177-214 at
p. 187.

140 See M. Claes, supra n. 96 at p. 89.
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National courts’ duty to apply and enforce Community law obliges them to ap-
ply Community law and to compare the compatibility of the national provision with
Community law. It is the principle of supremacy that will ensure that any Commu-
nity measure will prevail over national law and is applicable in the case before the
national court.

5.2 The supremacy of Community law

5.2.1 Supremacy of Community law in general

Supremacy, together with direct effect, constitute the two pillars for the ‘legal force’
of Community law and the ensurance of its application and enforcement in national
legal orders. Similar to direct effect, supremacy was not inserted in the founding
Treaties, but the Court has subsequently deduced this notion. The Court applied
this notion as a result of a teleological interpretation: no reference can be found in
the Treaties as to how supreme Community law should be with regard to national
law. It was the very object of European cooperation that urged the Court to deduce
this notion: the uniform application and interpretation of Community law can only
be realised if Community law is applied in each Member State with the same inten-
sity, thereby overruling any incompatible national measures. In Costa v. E.N.E.L
the Court held that ‘The ECJ referred to Community law as an ‘independent source
of law’, something that is clearly distinguished from general public international
law. The reason behind this, according to de Witte, is a ‘pragmatic understanding of
supremacy’141 by the ECJ, in order to achieve that even Member States with the
aforementioned dualist tradition will effectively accept the overruling nature of
Community law in their domestic legal order.142 Furthermore, Wouters considers
that the ‘most important foundation’ of the supremacy of secondary EU law is the
very delegation of powers from the national to the European level, which had taken
effect through national ratification.143 Thus, by virtue of the authorisation given to
the transfer of (legislative) competences and pronounced in the ratification proce-
dure, the national legislator considers itself to be bound by the subordinate relation-
ship between national law and legislative acts adopted at the European level.

The Court’s jurisprudence, being an integral part of Community law, leaves no
doubt as to the supremacy of Community law, thereby overriding national law.
Supremacy also means that national legal rules of any rank must give way to con-
flicting provisions of Community law.144 Despite the ECJ’s clear-cut rulings, a dis-
tinction must be made between two types of supremacy, depending on how far the
Member States have agreed to the strength and the overriding character of supreme

141 B. de Witte, ‘Retour à Costa. La primauté du droit communautaire à la lumière du droit interna-
tional’, Revue Trimestrielle de Droit Européen (1984) pp. 444-445.

142 J. Wouters, ‘National Constitutions and the European Union’, 27 Legal Issues of Economic
Integration (2000) pp. 25-91 at p. 25.

143 Ibid., at p. 80.
144 K. Lenaerts and P. van Nuffel, supra n. 98 at p. 667.
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Community law vis-à-vis their national legal system, in particular their Constitu-
tion.

5.2.2 Ordinary supremacy and supremacy over constitutional law

Ordinary supremacy is the supremacy of Community law over infra-constitutional
national law. This means that Community law will override every kind of national
legislative norm which ranks lower than the national Constitution. The scope of the
national law that will be overridden by Community law includes legislative mea-
sures, as well as administrative measures (be it general abstract or individual spe-
cific measures).145 The Court’s successive rulings on supremacy have found that
the hierarchical position of a conflicting national measure is not relevant to the
question whether Community law should take precedence.146 Furthermore, a provi-
sion of national constitutional law could not be invoked to challenge the supremacy
of Community law, as established by the ECJ in Internationale Handelsgesellschaft:
‘the validity of a Community measure or its effect within a Member State cannot be
affected by allegations that it runs counter to either fundamental rights as formu-
lated by the constitution of that State or the principles of a national constitutional
structure’.147

Pursuant to this ‘ultimate’148 interpretation of supremacy, Community law has
priority even over the national Constitution. In the Court’s eyes, it follows from the
principle of primacy that examining rules of primary and secondary Community
law for compatibility with national constitutions is precluded.149 This has been
strengthened in the Hauer case:

‘The introduction of special criteria of assessment stemming from the legislation or
constitutional law of a particular Member State would, by damaging the substantive
unity and efficacy of Community law, lead inevitably to the destruction of the Com-
mon Market and the jeopardizing of the cohesion of the Community.’150

This ultimate supremacy has been problematic in particular for national constitu-
tional courts. Another example of such domestic constitutional and legislative ob-
stacles, namely the Constitutional Court’s monopoly over impairing the effectiveness
of Community law was overruled in the Simmenthal case. Here, the ECJ found the
review position of the Italian Constitutional Court (and, to be precise, the lack of
competence to review incompatibility between national and Community law) to be

145 ECJ, Case C-158/80 Rewe v. Hauptzollamt Kiel [1981] ECR I-1805, para. 43; Case C-224/97
Erich Ciola v. Land Voralberg [1999] ECR I-2517, paras. 31-32.

146 ECJ, Case C-473/93 Commission v. Luxembourg [1996] ECR I-3207, para. 38; see also Case
C-285/98 Kreil v. Germany [2000] ECR I-69.

147 ECJ, Case C-11/70 Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle für
Getreide und Futtermittel [1970] ECR 1125.

148 See the denomination by M. Claes, supra n. 96.
149 J. Wouters, supra n. 142 at p. 47.
150 ECJ, Case C-44/79 Hauer v. Land Rheinland-Pfalz [1979] ECR 3727, para. 14.
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incompatible with the principle of supremacy.151 Weiler described the interaction
between the ECJ and the national supreme/constitutional courts as the ‘two-dimen-
sionality of supremacy’, as a continuous effort on the ECJ side to accommodate its
position with those of these supreme national courts regarding supremacy and the
efforts of these national courts to contribute to the perception relating to supremacy.152

The consequence of such supremacy is that the courts which have constitutional
jurisdiction can no longer uphold the Constitution vis-à-vis Community law.153 This
implies a potential conflict between the ECJ and national constitutional courts. It
also illustrates that the strength of Community law can be interpreted from two
perspectives: from the perspective of the Community legal order supremacy is un-
conditional and has full effect vis-à-vis the national legal order; however, the prac-
tice of national Constitutional Courts shows that some supreme courts with
constitutional jurisdiction have difficulties in giving absolute priority to Commu-
nity law over their constitutions.

The most well-known example of such ‘resistance’ has been displayed by the
German Bundesverfassungsgericht. In its Solange I decision it stated that Article
24 of the German Basic law, providing for the transfer of sovereign rights to inter-
state institutions, cannot serve as a legal basis for such a transfer if more powers
would be transferred to the Community than are possessed by German constitu-
tional bodies. Here, the Bundesverfassungsgericht accepted the supremacy of Com-
munity law only in so far as Community law remains within the bounds set by the
Basic Law. The point of reference for measuring compatibility for the German jus-
tices is the German Basic Law. The German constitutional court also raised con-
cerns about the level of protection given to fundamental rights in Community law
and the lack of democratic legitimacy in the European Parliament/EU decision-
making process. In the Solange I decision the Bundesverfassungsgericht consid-
ered that it was necessary to conduct a second review of Community legislation in
the light of fundamental rights guaranteed by the Basic Law so long as the Commu-
nity legal order lacked a democratically elected parliament with legislative powers
and powers of scrutiny as well as a codified catalogue of fundamental rights.154

Thus, the German court set its own constitution above secondary legislation and,
on these points, it impeded the unconditional effect of supremacy. Conditioning
supremacy and impeding its full effect put the German Constitutional Court in a
particular position vis-à-vis the ECJ and Community law and it was not until the
Solange II decision that the German justices referred to the importance that the
Community institutions attached to the protection of fundamental rights and demo-

151 ECJ, Case C-106/77 Amministrazione delle Finanze dello Stato v. Simmethal SpA [1978] ECR
629.

152 J.H.H. Weiler explains the two-dimensionality of supremacy as follows: one dimension consti-
tutes what has been elaborated by the ECJ on primacy, and the other dimension depends on the actual
acceptance of the doctrine by the national constitutional order of the Member States and their constitu-
tional courts. See J.H.H. Weiler, ‘The Community System: The Dual Character of Supranationalism’,
1 Yearbook of European Law (1981) pp. 267-306 at p. 275. Cited by J. Wouters, supra n. 142 at p. 80.

153 See M. Claes, supra n. 96 at p. 102.
154 BVerfGE 37 at 271.
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cratic decision-making. Because of such a positive development, the Bundesver-
fassungsgericht declared that an additional review of Community legislation in the
light of the fundamental rights guaranteed by the Basic Law was no longer neces-
sary so long as the case law of the Court of Justice continued to afford the necessary
level of protection.

The main elements that gave rise to resistance and concern on the German Con-
stitutional Court’s side were democracy, the protection of fundamental rights and
respect for the limits of the powers transferred to the EU.155 On these issues the
German justices reversed the supremacy of Community law and declared the Ger-
man Basic Law as a point of reference for reviewing Community legislation. Re-
garding the protection of fundamental rights, the Solange II decision shows that the
Bundesverfassungsgericht considered the Court’s practice to be sufficient enough
and it also made reference to the existence of democratic decision-making in the
Community institutions. Those two concerns seem to have been resolved. How-
ever, concerning the transfer of powers to the EU, in the Maastricht Urteil the Ger-
man justices declared that German Law accepted acts of the European institutions
and bodies only in so far as they remained within the bounds of the Treaty provi-
sions approved by the ratification law, and made it plain that it would itself review
whether such acts remained within those bounds.156 Should the legislation of the
EU institutions extend beyond the competences that had been transferred to them,
then the legal act will not possess binding powers within the German legal order.157

Apparently, the consideration of this criterion remains a reason for the German
Constitutional Court to reverse the principle of supremacy. The Bundesver-
fassungsgericht retains for itself the right to review Community law in connection
with respecting the boundaries of transferred powers, and thereby using the Basic
Law as a point of reference.

The supremacy and direct effect of Community law lead us to a very important
implication of Community law, namely the special mandate that ordinary courts of
the Member States gain by virtue of the power of judicial review mandated to them.

5.3 The ‘Simmenthal mandate’ of the national courts stemming from
direct effect and supremacy 158

The role of the national courts in the European construction stretches much further
than cooperation with the ECJ, which is carried out in the form of the preliminary
procedure. National courts are essentially ‘European Courts’, bound by Commu-
nity law, and in that capacity it is their duty to enforce Community law, and when
deciding on a case pending before them, they have to keep in mind the goal of an

155 See B. de Witte, supra n. 139 at pp. 177-214.
156 K. Lenaerts and P. van Nuffel, supra n. 98 at p. 685.
157 See J. Schwarze, ‘La naissance d’un ordre constitutionnel européen’, in J. Schwarze, ed., La

naissance d’un ordre constitutionnel européen. L’interaction du droit constitutionnel national et européen
(Baden-Baden, Nomos 2001) pp. 463-572 at p. 505.

158 The term ‘Simmenthal-mandate’ is invented by M. Claes, supra n. 96.
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integrated Europe.159 Membership of the European Union puts national courts in a
special position and it allocates them with a ‘European mandate’.160

As we have discussed with regard to the direct effect of Community law, na-
tional courts are obliged to give full effect to Community law when individuals
invoke Community law before the national courts in order to protect their rights or
for other purposes (subject to the condition that the Community provision in ques-
tion has direct effect). Therefore, national courts have to check the compatibility of
existing national provisions with the Community norm that the individuals invoke.
National judges at every level and of all ranks can adjudicate such an issue. As the
Court stated in the Simmenthal case: ‘every national court must, in a case within its
jurisdiction, apply Community law in its entirety and protect the rights which the
latter confers on individuals and must accordingly set aside any provisions of na-
tional law which may conflict with it, whether prior or subsequent to the Commu-
nity rule.’ Reading this judgment we can highlight the following very important
elements of the ‘Simmenthal mandate’:

– National courts must apply Community law in a case before them in order to
enforce the rights that the individual can derive from Community law by virtue
of the direct effect thereof.

– This applies to national courts at all levels: a national judge at every level and of
every rank can adjudicate such an issue, and in fact has to do so, as it is the
national courts’ mission to ‘ensure the legal protection which persons derive
from the direct effect of provisions of Community law’.161

– The application of Community law requires that the national court should check
the compatibility of existing national laws with the Community norm in ques-
tion.

– If there is any incompatibility, Community law will prevail by virtue of its pri-
macy over national law.

– The incompatible national rule must be set aside by the national court.

An additional consequence can be that the national court applies a Community law
provision directly to the facts of the case as if it were a national provision.

Thus, we know that national courts have the competence to review the compat-
ibility of all national legislative measures with Community law. The Simmenthal
case law of the ECJ also made it clear that:

‘any provision of a national legal system and any legislative, administrative or judicial
practice which might impair the effectiveness of Community law by withholding from
the national court having jurisdiction to apply such law the power to do everything
necessary at the moment of its application to set aside national legislative provisions

159 Z. Kühn, ‘The Application of European Law in the New Member States: Several (Early) Predic-
tions’, 6 German Law Journal (2005) pp. 563-582 at p. 572.

160 See M. Claes supra n. 96.
161 ECJ, Case C-213/89 R. v. Secretary of State for Transport, ex parte Factortame Ltd. And Others

[1990] ECR I-2433, para. 19.
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which might prevent Community rules from having full force and effect are incompat-
ible with those requirements, which are the very essence of Community law’.162

Put in other words, if a national judge finds that the reviewed national provision is
in conflict with Community law, the latter will prevail, pursuant to the principle of
supremacy, which has already been analysed. All courts, including those that are
precluded from reviewing primary legislation under their national mandate are
obliged to give precedence to Community law and consequently to set aside any
conflicting national measures, including primary legislation.163 By this action a na-
tional judge becomes a Community judge and a review judge and is under a duty to

‘give full effect to those provisions, if necessary refusing its own motion to apply any
conflicting provision of national legislation, even if adopted subsequently, and it is not
necessary for the court to request or await the prior setting aside of such provision by
legislative or other constitutional means’.164

Thus, a national judge, when faced with such incompatibility, does not need to call
upon the legislature before applying Community law instead of the conflicting na-
tional provision and neither does he/she have to turn to the Constitutional Court to
solve such a conflict, but can decide under his/her own (review) competence to set
aside the conflicting national provision. This applies to national courts at all levels.
Thus, the national court’s duty to apply Community law gives a very strong man-
date to the national judge and this mandate is to judicially review national legisla-
tive measures in the light of Community law. This mandate is so powerful that it
breaks through the traditional constitutional setting of a Member State regarding
the respective position of the judiciary and the legislature. This ‘dramatic alteration
in the constitutional status of the judicial authorities’165 is the essential institutional
consequence of supremacy and direct effect.166

A slight ‘toning down’ of the national courts’ Simmenthal mandate was articu-
lated by the ECJ in its IN.CO.GE. ‘90 cases from 1998.167 Here the ECJ held that
the consequences for the national courts when national law is incompatible with
Community law might be less ‘radical’. Indeed, the Court considered that the in-
compatibility of Community law with a subsequent national law does not render
this latter law non-existent and it emphasised that next to setting aside the incom-
patible national law, the national court is bound to have recourse to a procedure
which provides for the appropriate procedure available under national law for the

162 ECJ, Case C-106/77 Amministrazione delle Finanze dello Stato v. Simmethal SpA [1978]
ECR 629, para. 22.

163 M. Claes, supra n. 96 at p. 102.
164 ECJ, Case C-106/77 Amministrazione delle Finanze dello Stato v. Simmethal SpA [1978]

ECR 629, p. 24.
165 A. Barav, ‘Omnipotent Courts’, in D. Curtin and T. Heukels, eds., The Institutional Dynamics of

European Integration. Liber Amicorum Henry G. Schermers (Dordrecht, Martinus Nijhoff 1994)
pp. 265-301.

166 See B. de Witte, supra n. 139 at pp. 198-205.
167 ECJ, Joined cases C-10/97 to C-22/97 Ministero delle Finanze v. IN.CO.GE et al. [1998]

ECR I-6307.
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protection of the individual’s rights.168 Thus, the legal consequences of setting aside
are therefore left to the national judge, provided that he/she uses the most appropri-
ate procedure for the protection of individual rights and takes into account the prin-
ciple of equivalence and effectiveness.169

5.4 Accommodating the principle of supremacy in the Hungarian
constitutional/legal system

The answer to the general question whether the Hungarian Constitution has been
duly prepared to accommodate the supremacy of Community law would be in the
negative. The supremacy of Community law has not been explicitly provided for
by either a constitutional or other legislative provision. This, of course, does not
change the underlying fact that by virtue of the ECJ’s case law, Community law is
supreme and directly applicable in every Member State. However, the Hungarian
Constitutional Court in its case law before and even after accession upheld restric-
tions on unconditional supremacy, in particular regarding supremacy over the Hun-
garian Constitution.

5.4.1 Preparation for accession in Hungary: drafting proposals to amend the
Hungarian Constitution

As has been pointed out, during the preparation process and the procedure to amend
the Constitution, a Bill was placed before Parliament which aimed to accommodate
Community law within the national legal order and which contained an explicit
clarification of the relationship between EC law and national law, to be inserted
into the Act on the Constitution.170 The explanatory note attached to the proposal
explicitly accepts the general principle deduced by the ECJ, ensuring that national
courts uphold the supremacy of Community law, even against an incompatible na-
tional measure.171 With this proposal the government aimed to also resolve the di-
lemma whether the Constitutional Court had competence to review secondary
Community legislation in the light of the Constitution. This was all the more impor-
tant since the Court has upheld its own right to review international treaties and
national legislation based on international treaties.172 Sadly, the proposal succes-
sively failed even on this point.

As a consequence, the whole bill was withdrawn and replaced by another pro-
posal173 which completely dropped any reference to supremacy.174 Finally, the
adopted Act on the Amendment of the Hungarian Constitution gives no guidance

168 Ibid., para. 21.
169 See S. Prechal, supra n. 131 at p. 53.
170 Bill proposal submitted to Parliament on 15 October 2002 available at: <http://www.mkogy.hu/

irom37/1114/1114.htm>.
171 See A. Sajó, supra n. 52 at p. 20.
172 Ibid.
173 Bill proposal T/1270 submitted to Parliament on 5 November 2002.
174 Act No. 56 of 2002 on the Amendment of the Act No. 20 of 1949 on the Constitution.
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whatsoever as to the relationship between Community law and national law, the
legal challenges and obligations stemming from membership of the EU or the duty
to fully apply and enforce Community law as such. Furthermore, as was also men-
tioned earlier, the proposals put forward for the adoption of the Act on Legislation
providing such clarification became victims of political conflict because of the un-
attainable two-thirds majority for adoption.

The author believes that this omission may have negative consequences for the
mechanisms to apply Community law in Hungary. The constitutional principle of
legal certainty, i.e., the existence of a precise, identifiable rule applicable to situa-
tions in a consistent and unambiguous fashion, requires the enactment of such an
act as unmistakable point of reference. This concrete point of reference and the
legal certainty which it would provide, would serve not only those whom are sub-
jected to the law, but also those who invoke their rights based on a constitutional
provision. Such a reference, preferably in a constitutional provision also has an
educational intention by ensuring that there is a common understanding and a con-
scious acceptance and recognition of Community law and its inherent nature, thereby
overriding national law. In some other Member States joining the EU in 2004 or
2007, the national constitutions explicitly determined the relationship between na-
tional law and Community law, emphasizing the particular nature of the latter com-
pared to international law and providing a specific point of reference for respecting
the principle of supremacy.175 This is all the more important since even politicians,
in their EU-sceptic rhetoric, incorporate references to supremacy as something that
deprives a country of its own laws. The inherent danger is that this rhetoric not only
does not give a full or true explanation of the nature of Community law, but alien-
ates citizens from the EU. In addition, with regard to national courts and judges,
their entire attitude towards an external source of law should be adjusted, consider-
ing that in the past the application of external legal sources such as international
treaties was entirely absent in their practice, and now supranational Community
law must be applied by them in the national legal system. Therefore, it would also
be ‘educational’ for national judges as well as lawyers and other legal practitioners
to have clear-cut guidelines inserted in the national legal order determining the
relationship between Community law and national law. In my opinion, therefore,
the Hungarian Constitution does not accommodate the major achievements of Com-
munity law and the underlying framework for an efficient acceptance and applica-
tion of Community law within the national legal order.

5.4.2 The Constitutional Court and the supremacy of Community law before
accession

Another very important issue to be resolved was the Hungarian Constitutional Court’s
status and its review powers. This jurisdictional issue raised the question whether
the Constitutional Court (Alkotmánybíróság) will retain its authority to review Com-
munity legislation and whether it will use the Hungarian Constitution as a point of

175 Slovak Constitution Art. 7(2); Romanian Constitution Art. 145.1(2).
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reference for such a review. If so, the supremacy of Community law over the na-
tional constitution is not unconditional and complete. Without an explicit reference
to the relation between European and national legal orders inserted into the Consti-
tution, there might be a real possibility that the Hungarian Constitutional Court,
which has a very strong position in the Hungarian Constitutional order, will estab-
lish that relationship by its case law in a manner which contradicts Community law.
This has so far been the tendency that can be found when analysing decisions prior
to and even after accession. The concern here is that the rather extensive scope of
the Court’s review powers may reverse the supremacy over the Constitution even
in cases where such practice would go against the effect of Community law. There
is a possibility that this will imply a difficulty in bringing the Hungarian legal sys-
tem into an efficiently working harmony with EU law. So far the Constitutional
Court has reviewed acts in relation to Community law by virtue of its extensive
power to review. The first interpretative guidance on the pre-accession application
of Community law was given by the Constitutional Court in the late-1990s, binding
not only the national courts but also national authorities in general. The details
surrounding these interpretations also serve to illustrate the preliminary aspects of
the Constitutional Court’s approach considering the relation between the national
and the Community legal system.

In its decision from 1997,176 the Constitutional Court closely explored the Europe
Agreement which provided the underlying legal framework for the pre-accession
period and contained rules on the obligations leading up to the country’s accession
to the EU.177 This decision primarily focused on the evergreen issue of the position
of international law in domestic law (thus, the dualism-monism dichotomy) applied
in this case to the Europe Agreement’s position in the Hungarian legal order, ex-
panding the analysis to the question of the supremacy of Community law. The deci-
sion proved to be instrumental in defining, among other things, the Constitutional
Court’s position with regard to Community law and it revealed a similarity with the
attitudes of German judges due to the resemblance of the respective legal culture
and traditions. The Constitutional Court carried out its analysis based on its ex post
competence to review international agreements. As the decision primarily touched
upon the issue of the position of international law in the domestic legal order in
general, with particular emphasis in this case on Community law, one should bear
in mind the fact that the decision was rendered at a time when Community law, and
obligations under Community law, as well as this Agreement were regarded as in-
ternational law by the Constitutional Court.

The Court started off by explaining how its competence to review extends to the
constitutionality of international agreements that Hungary has agreed to. By doing

176 Constitutional Court Decision No. 4/1997 (I.22) 41 ABH [Gazette of the Decisions of the Hun-
garian Constitutional Court] (1997).

177 The Europe Agreement was signed in Brussels on 16 December 1991 and it entered into force
with Act No. 1 of 1994 on 1 January 1994.
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so, the Court referred to one of its previous decisions,178 in which it had extensively
interpreted Article 7(1) of the Constitutional Act, which provides that the Hungar-
ian legal order ensures the synthesis of obligations under international law and
domestic law. It has already been pointed out that as the Hungarian Constitution
does not arrange the relationship between international law and domestic law (apart
from the ambiguous and extremely elusively worded Article 7) and as the courts
completely ignored international law as a source of law during the communist re-
gime,179 a clear-cut establishment of such a relationship would have been of the
utmost importance in the run-up to accession, as was urged by scholars.180 This is
all the more so since the Constitutional Court has pointed out that it is the Constitu-
tion itself that transposes generally accepted principles of international law into the
national legal order, and thus, it toned down traces of monism merely to strengthen
the dualist character. The Court argued that the synthesis required by Article 7 had
to be achieved by taking into account three levels of norms and obligations: the
Constitution itself, obligations under international law and obligations under do-
mestic law – these three levels have to be examined with regard to each other.
Therefore, the Court found that the analysis of an international obligation under-
taken by a Treaty should be carried out – a priori or ex post – in comparison with
the Constitution, the highest norm in the hierarchy of norms. Thus, the Constitu-
tional Court retained for itself the competence to constitutionally control norms
which proclaim international agreements.

This Decision also highlighted the actual consequences of such an ex post con-
trol of norms proclaiming international agreements and argued that the review can
be applied to the international agreement which has become part of the proclaiming
norm. The Court ruled that if it finds the international agreement or a part thereof to
be unconstitutional, the norm proclaiming such an agreement will be declared un-
constitutional, but such a decision by the Court cannot release the country from the
international obligations it has undertaken under the agreement. Here, the Constitu-
tional Court apparently took into account the principle of pacta sunt servanda which

178 Constitutional Court Decision No. 53/1993 (X.13) ABH [Gazette of the Constitutional Court]
(1993) 323.

179 In a scholarly article published in the Hungarian Judges’ Journal, Gábor Palásti reveales the
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laws in cases pending before them. See G. Palásti, ‘Az Európai Unió jogának szupremáciája és a
tagállamok jogszolgáltatása’ [Supremacy of Community Law and its application in the Member States],
2-4 Bírák Lapja (1995) pp. 127-129, referred to by Badó and Bóka, Európa Kapujában: Reform,
igazság, szolgáltatás [In the Gates of Europe: Reform, Justice, Service] (Miskolc, Bíbor Kiadó 2002)
at p. 50.

180 J. Németh, ‘Az európai integráció és a magyar Alkotmány’ [European integration and the Hun-
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has been incorporated into the Vienna Convention on Law of Treaties in Articles
26-27 and 46 and is also a general principle of international law.181 The Court also
pointed out that if it controls the conformity of an international treaty with domestic
claw, and there is incompatibility between the two, the Court will only give priority
to the international treaty that has been transposed by a national measure if this
transposing measure ranks higher in the hierarchy of norms than the acts with which
it is incompatible. Thus, international law enjoys supremacy over domestic law, but
as has been confirmed, it could never do so with regard to the Constitution. The
Constitutional Court then closely examined the nature of Community law and its
relation with to domestic law and it referred to the findings and reactions of other
constitutional courts vis-à-vis the development of the Community’s legal order. At
this point, however, the Hungarian Constitutional Court – wrongly – argued that
ensuring supremacy of Community law within the national legal order necessarily
required monism and drew the conclusion that even in the dualist systems, Com-
munity law overrides vis-à-vis national acts without transposition.182

Although the Constitutional Court clearly recognised supremacy of Community
law over domestic law, it emphasised that Community law is not given such prior-
ity with regard to the national Constitution.183 So, the ordinary supremacy of Com-
munity law over sub-constitutional national law is accepted, but supremacy over
the national Constitution is not. Therefore, the Constitutional Court retained the
authority to review an international agreement which has become domestic law via
incorporation. On this point, the Hungarian justices referred to the German practice
and especially to the decision on the constitutionality of the ratification of the
Maastricht Treaty, arguing that constitutional courts cannot ‘relinquish fulfilling
their function as the guardians of constitutionality, and that function includes every
form of executing sovereignty based on the Basic Law, including its role with re-
gard to reviewing the transfer of competences to the Community’.184 The Hungar-
ian Constitutional Court also stated that as its decision was rendered before acceding
to the European Union, the Constitutional Court or the national authorities were not
obligated to recognise the supremacy of Community law. This decision shows that
the Constitutional Court, prior to accession and with regard to the position of other
constitutional courts, acknowledged the underlying principles of supremacy and
direct applicability. Nevertheless, it seemed to strive to maintain – following the
example of the Bundesverfassungsgericht – the right to oversee the transfer of
competences and the exercise of transferred competences and to measure them
against the national Constitution. The control as to whether the exercise of trans-

181 M. Ficsor, ‘Megjegyzések az európai közösségi jog és a nemzeti jog viszonyáról I. rész’ [Com-
ments on the Relationship between Community law and National law Part 1], Magyar Jog (2003) pp.
462-473 at p. 463.

182 Constitutional Court Decision No. 4/1997 (I.22) ABH point 7. See the critique of the decision by
B. Berke, ‘A Nemzetközi szerződések alkotmányossági vizsgálatának megalapozásához’ [For the es-
tablishment of constitutional review of international treaties] 8 Magyar Jog (1997) p. 458.

183 M. Ficsor, ‘Megjegyzések az európai közösségi jog és a nemzeti jog viszonyáról I. rész’ [Com-
ments on the Relationship Between Community law and National law Part 1], Magyar Jog (2003) pp.
462-473 at p. 464.

184 Brunner v. European Union Treaty, 57 CMLRev. (1994).
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ferred powers remained within the boundaries of the transfer is what the Maastricht
Urteil retained for the German Constitutional Court, conditioning supremacy over
the Basic Law, and the Hungarian Constitutional Court followed this practise.

In another decision by the Constitutional Court (No. 30/1998) regarding the appli-
cation of Community law raised with regard to the Europe Agreement, the dilem-
mas revolved around whether rights derived from an international treaty could be
directly applicable and, if so, how could individuals invoke these rights before the
courts? The Court referred to the second part of the same (previously analysed)
claim that had been placed before it involving the European Agreement, in which
the applicant directed the Court’s attention to the fact that Article 62 of the Europe
Agreement ordered Hungarian competition authorities to apply certain Community
criteria which were determined in the relevant competition articles in the EC Treaty.
Therefore, the Constitutional Court had to decide to what extent the provisions of
the EC Treaty regarding competition policy can be effective in the domestic legal
system and oblige the national authorities to apply them – prior to accession. In
short, can it be acceptable that the Europe Agreement refers to criteria provided by
primary Community law and proclaims that it is obligatory for national authorities
to apply these criteria before that actual Community law becomes part of national
law?

 In its decision, the Constitutional Court ruled that the Hungarian Parliament, by
ratifying and proclaiming international agreements, should not amend the Consti-
tution in a ‘disguised way’ by making an external legal order superior to it.185 As
Hungary was not member of the Union at that time, it would have been unconstitu-
tional to transpose (incorporate) rules which have not been explicitly adopted by
the Hungarian legislature. Thus, national authorities were not obliged to apply rules
which had not been incorporated.186 Therefore, Parliament could not agree to inter-
national agreements which imply the transfer of competences exceeding what has
been confirmed for it by virtue of the Constitution. It is the national Constitution
which should provide for the procedural rules of constitutionality for such a trans-
fer.187 The Constitutional Court here explicitly urged the insertion of the authorising
article, with due consideration to the then already existing political aspiration of
joining the EU and the preparation it entailed. Decision No. 30/1998 sees such an
authorising article as a source of legitimacy for the exercise of competence by the
Community vis-à-vis the national legal order. This would also bring the exercise of
transferred competences into line with the guarantees laid down by Article 2(1) of
the Constitution: an independent, democratic Rechtstaat and the sovereignty of the
people. As the Constitutional Court put it: ‘it is a general guiding obligation that in
the national jurisdiction all norms of public law applicable vis-à-vis domestic sub-

185 Constitutional Court Decision No. 30/1998 (VI.25) 55 Magyar Közlöny [Official Gazette] (1998)
186 See A. Harmathy, ‘The Constitutional Court of the Republic of Hungary’, in The Position of

Constitutional Courts Following the Integration Into the European Union, Conference Proceedings
from Bred, Slovenia, 30 September-2 October 2004, pp. 217-227 at p. 225. Available at: <http://www.us-
rs.si/media/zbornik.pdf?PHPSESSID=e0ceae717ecb7766e17035d91de47130>.

187 Constitutional Court Decision No. 30/1998 (VI.25) 55 Magyar Közlöny [Official Gazette] (1998).
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jects of law emanates from democratic legitimacy and stems from the ultimate source
of public authority’188 (my translation). In the present case, the fact that the Hungar-
ian Parliament had agreed to the Europe Agreement and ratified it did not imply the
obligatory application of norms of an external legal order, as that would require
legitimacy under the Constitution. This ruling puts the national Constitution in a
prime position to provide legitimacy to the transfer of competences and in the mean-
time limited the scope of a temporary application of Community laws for an acces-
sion country.

5.4.3 The post-accession application of EU law by the Constitutional Court

The relevant case law of the Constitutional Court rendered after Hungary’s acces-
sion undoubtedly further raises many previously examined points. In particular, the
questions regarding the supremacy of Community law over national law and the
national constitution were raised before the Constitutional Court practically imme-
diately after Hungary joined the European Union.189 In this decision, the Constitu-
tional Court further demonstrated the previously described ‘particular’ attitude
vis-à-vis Community law. In addition, the decision showed once again that the Hun-
garian Constitutional Court regards itself as the guardian of the national constitu-
tion and seems to largely identify its role as the guardian of national sovereignty,
similar to the German Bundesverfassungsericht,190 reserving for itself the authority
to constitutionally review or control certain issues and to set limits on the
competences of the ECJ.191 The decision revolved around the constitutionality re-
view of an Act of the Hungarian Parliament enacted on 5 April 2004 ‘On measures
concerning agricultural surplus stocks’ (hereinafter the Surplus Act). This legisla-
tion was intended to implement Commission Regulation (EC) No. 1972/2003 of 10
November 2003 on transitional measures to be adopted in respect of trade in agri-
cultural products on account of the accession (as amended) and Commission Regu-
lation (EC) No. 60/2004 of 14 January 2004, laying down transitional measures in
the sugar sector (as amended).192 The President of the Republic, instead of signing
and promulgating the Act, sent it to the Constitutional Court for a review as to its
constitutionality. The Surplus Act was only scheduled to enter into force on 25 May
2004, while the obligations defined in the Surplus Act related to 1 May, the entry
into force of the Accession Treaty. The respective regulations stipulated that the
regulations would enter into force on 1 May 2004, subject to the entry into force of
the Accession Treaty, and required the acceding Member States to develop and

188 Ibid.
189 Constitutional Court Decision No. 17/2004. (V.25) AB point III/5.
190 As has been pointed out, references to the German Court as well as other traces and evidence of

a similar legal heritage evidently demonstrated such an association as far as the Hungarian Court was
concerned.

191 Z. Kühn, supra n. 159.
192 A. Sajó, ‘Learning Co-operative Constitutionalism, the Hard Way: The Hungarian Constitu-

tional Court Shying Away from EU Supremacy’, 3 Zeitschrift für Staats- und Europawissenschaften
(2004) pp. 351-371 at p. 355.
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implement the relevant measures to be applicable as of 1 May. The President claimed
that the Surplus Act, with its entry into force on 25 May, would have been retroac-
tive and hence unconstitutional.193

The Constitutional Court agreed with this point and held the Surplus Act to be
unconstitutional as it breached the principle of the rule of law and violated legal
certainty, which is a fundamental right laid down in the Hungarian Constitution,194

as well as the principle of granting a reasonable introductory period for measures
imposing tax-related obligations. The decision thus referred to the principle that
was established by the Constitutional Court and confirmed by the Constitution it-
self as an underlying definition that Hungary is a state which is subject to the rule of
law (Rechtstaat) where legal certainty should to be respected. The reasoning by the
Hungarian Constitutional Court identified retroactive elements in the rule that served
to establish the surplus charge on the basis of past stock averages, a matter and
technique that was expressly authorised by the regulations.195 Thus, what was deemed
to be in violation of legal security under the doctrines of the Hungarian Constitu-
tional Court was expressly mandated by the regulations. Consequently, the Consti-
tutional Court held that the part of the Act which was actually aimed at implementing
the Regulation was unconstitutional. The Court essentially found that the Parlia-
mentary bill which introduced a legal obligation regarding agricultural surplus stocks
gave too short a notice, thereby making it impossible for those affected to learn of
their statutory duties in ‘due time’.196

By this decision, the Constitutional Court essentially aimed to guarantee consti-
tutional safeguards which had been achieved during the past century and which had
been upgraded after the change in the regime, notably the fundamental right of
legitimate expectations, non-retroactivity and the principle of the rule of law. In the
decision, the Constitutional Court challenged the supremacy of Community law
and the pertinent Commission Regulation (which required actual implementation
by the reviewed Act of Parliament) and invalidated the Act on agricultural surplus
stocks by referring to national constitutional principles. In its decision the Court
referred to transitional measures of previous enlargement rounds, relevant case law
of the ECJ on this issue, and even the fact that regulations are directly applicable in
the national legal order. Yet, the question of supremacy per se was not analysed and
noticeably not recognised by the Court. In this sense, the Court upheld national
constitutional developments over and above the underlying principle of the su-
premacy of Community law over national law. In the author’s view, safeguarding
constitutional achievements and core issues of the ‘constitutional integrity’ in light

193 Ibid., p. 356.
194A. Harmathy, supra n. 186 at p. 225.
195 A. Sajó, supra n. 192 at p. 356.
196 See R. Uitz, ‘EU Law and the Hungarian Constitutional Court, Lessons of the First Post-Acces-

sion Encounter’, in W. Sadurski, et al., eds., Après Enlargement, Legal and Political Responses in
Central and Eastern Europe (RSCAS, EUI 2005) available at: <http://www.iue.it/LAW/Publications/
WSJZApresEnlargement.shtml>. See also A. Albi, ‘Supremacy of EC Law in the New Member States
Bringing Parliaments into the equation of ‘Co-operative Constitutionalism’, 3 European Constitutional
Law Review (2007) pp. 25-67 at p. 49.
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of Community law (as the example of the German Constitutional Court shows) is
acceptable. Others argue that the Hungarian justices should have showed and at-
tributed more ‘trust’ towards the EU institutions adopting the act and hence given
up some constitutional achievements,197 or claimed that trust-building towards the
EU machinery was a well-founded aspiration.198 Thus, one worrying factor is that
the Hungarian Constitutional Court does not seem to engage in what Sajó described
as ‘cooperative constitutionalism’.199 An additional worrying element in this deci-
sion is that the supremacy of Community law is not explicitly acknowledged by the
Constitutional Court and the Court seems to do everything to circumvent the ex-
plicit acceptance of this principle. One factor which enables the Court to avoid this
issue is the lack of a clarifying provision on the relationship between Community
law and national law.

Thus, as an appraisal of the Constitutional Court’s role in evaluating the relation-
ship between national and Community law, it is obvious that the supremacy of
Community law has not been explicitly inserted in the Hungarian Constitution,
despite the proposals and scholarly opinions urging this. The Constitutional Court
has ruled on various occasions (pre-accession and post-accession) on the relation-
ship between Community law and national law and its own role and position con-
cerning this relationship. Firstly, the Constitutional Court upheld for itself the
authority to review or control the constitutionality of international agreements (with
reference to Community Law) and placed the Constitution as a point of reference
for such a review. Secondly, the Court placed the Hungarian Constitution as a source
of legitimacy for the transfer of powers and urged that an authorising article be
inserted in the Constitution. Finally, after accession the Constitutional Court rein-
forced its position by upholding the provisions of the Constitution vis-à-vis Com-
munity legislation. The Constitutional Court perceptibly does not intend to give up
its role as the guardian of constitutionality in the national legal system even if this
contradicts the principle of supremacy. Furthermore, proposals put forward to amend
the Act on the Constitutional Court and its competences have so far not considered
inserting an explicit provision in the Act that would exclude the constitutional re-
view of Community norms.200 However evident such a rule seems from a Commu-
nity law point of view, the legislators could send a powerful signal to the
Constitutional Court as an incentive to recognise this fundamental feature and to
abide by it.

197 A. Sajó, supra n. 192.
198 K. Lenaerts, ‘“In the Union We Trust”: Trust Enhancing Principles of Community Law’, 41

CMLRev. (2004) pp. 317-343.
199 A. Sajó, supra n. 192.
200 I. Kukorelli and I. Papp, ‘A Magyar Alkotmány EU-konformitása’ [The EU-Conformity of the

Hungarian Constitution], 6 Európai Jog (2002) pp. 3-9 at p. 5.
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6. Community law and the Hungarian courts

6.1 Impeding the national court’s ‘Simmenthal mandate’: the
Constitutional Court’s strong review position

Apart from the resistance against the ultimate supremacy of Community law, there
is another particular issue with regard to the Hungarian Constitutional Court. The
Simmental mandate and its consequences for the ordinary national courts have al-
ready been analysed earlier in this chapter, but one has to emphasise that a national
court at any level has the obligation to carry out a compatibility check of national
law with the relevant Community provision. In the Hungarian legal system this
obligation may meet with difficulties because of the Constitutional Court’s strong
jurisdictional position, which gives more review powers to the Constitutional Court
than the ordinary courts. According to the Act on the Constitutional Court, the Court’s
authority to review extends to:

– an ex ante examination of the (un)constitutionality of statutes adopted but not
yet promulgated, and of the provisions of the rules of procedure of Parliament
and of international treaties;

– an ex post examination of the (un)constitutionality of rules of law, as well as
other legal means of state administration;

– the examination of conflicts between international treaties and rules of law, as
well as other legal means of state administration.201

The constitutional jurisdiction of the Court is therefore dominant and extensive,
including national legislation, measures of state administration, international trea-
ties and international obligations.

In addition, in the Hungarian constitutional system (similarly to Italy and Ger-
many) only the Constitutional Court has competence of judicial review of Acts of
Parliament and the ordinary courts may not review these. This means that national
judges are not authorised to conduct judicial review with regard to an Act of Parlia-
ment. If the constitutionality of the applicable Act of Parliament is in doubt in a
case pending before the lower courts, the case must be suspended, and the review is
referred to the Constitutional Court.202 In the EU context, we are talking about the
compatibility of national primary legislation with Community law, and every ordi-
nary court should be empowered to control this. As was noted earlier, the ECJ’s
case law in Simmenthal binds Member States to ensure that:

‘a national court, which is called upon, within the limits of its jurisdiction, to apply
provisions of Community law is under a duty to give full effect to those provisions, if
necessary refusing of its own motion to apply any conflicting provision of national

201 Art. 1, points a-c. Act No. 32 of 1989 on the Constitutional Court.
202 Art. 38 No. 32 of 1989 on the Constitutional Court. In practice, however, the Hungarian judges

make such recourse to the Constitutional Court in very few cases, which indicates that they do not
attribute significant attention to constitutionality issues within their jurisprudence.
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legislation, even if adopted subsequently, and it is not necessary for the court to re-
quest or await the prior setting aside of such provisions by legislative or other constitu-
tional means’.203

Thus, when it comes to the application of Community law, a national court of any
rank has the power to conduct a judicial review of primary national law. This power
cannot be dependent on the findings of the Constitutional Court. In Hungary, no
explicit reference to a strict separation of powers would exclude the ordinary courts
from carrying out their obligatory judicial review function regarding Community
compatibility as regards national primary legislation. Without the explicit empow-
erment of judicial review assigned to national courts, however, there is a potential
risk that a judge (in a scenario when she/he is not aware of the Simmenthal man-
date) will refer the review of an Act of Parliament to the Constitutional Court, as a
natural ‘reflex’ that she/he usually applies towards the constitutionality judicial re-
view. Of course, the courts could always ask the ECJ, by virtue of a preliminary
reference, to provide an interpretation of Community law (as the Pretore did in the
Simmenthal case) and, based on that answer, they could compare it with the na-
tional legislation, but do they really need to follow such a long route? In order to
understand the particularities of the challenge that the ‘Simmenthal mandate’ im-
poses upon the Hungarian courts, it is useful to take a closer look at the position of
the national courts in the constitutional allocation of powers with an overview of
the principle of the separation of powers.

6.2 The constitutional position of the ordinary courts in Hungary

The independent, impartial function of the judiciary is a fundamental prerequisite
for a genuine democratic constitutional system based on the rule of law. This essen-
tial attribute to a new democracy was thoroughly considered after the fall of the
communist system and the installation of the new constitutional/political setting in
1989-1990. A separation of powers as such was unthinkable in the communist sys-
tem and the clear sign thereof was the merging of executive and judiciary powers
when it came to the function of the judiciary. The merging point was the person of
the Minister of Justice, who, under his competence managed and administered the
function of the local and district courts. Even though the Supreme Court retained
the competence of supervising the adjudication of the lower-level courts, the Min-
ister of Justice (under his administrative competence) had all the necessary means
of monitoring the work of the judiciary. Therefore, it is not surprising that the re-
form of the judiciary was one of the main aims during the changes to the system.
Alongside the aspiration of creating a modern and efficient judicial system, the
preparation for future membership in the European Union was referred to as the
main consideration.204 The package of reforms aimed at establishing a genuine sepa-

203 ECJ, Case C-106/77 Amministrazione delle Finanze dello Stato v. Simmethal SpA [1978] ECR
629, para. 24.

204 ‘Bírósági reform a rendszerváltás után’ [Judiciary reform after the change to the political sys-
tem] Document available on the website of the Supreme Court: <http://www.lb.hu/reform.html>. See
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ration of powers and replacing the Minister of Justice with the National Judiciary
Council in order to administer the function of the judiciary. In addition, regional
courts were established in order to ease the workload of the other courts adjudicat-
ing appeals and to ensure that the Supreme Court can truly focus on its main task:
providing the lower-level courts with jurisprudential guidance.205 While the judi-
cial branch is related to the legislative and executive branches, any dependence is
excluded, and the only relating element is the Act adopted by these two latter
branches.206 As for an appraisal, the reforms have duly and accurately improved the
functioning of the judiciary, independent and impartial from the other branches of
government, and the acceptance of the reforms was welcomed and embraced with
professionalism from the part of the courts. Thus, the rule of law has been estab-
lished by strictly separating the powers.207

However, obligations stemming from EU membership, as mentioned before, yet
again require modifications within the practices of the judiciary. These modifica-
tions are the requirements of openness, adequacy and aptitude to apply Community
law. It has been pointed out earlier that for an entire era the ordinary courts had a
rather limited view of any external sources of law, particularly international law.
The adjustment in this practice and attitude was greatly expected, especially with
regard to the accession preparations to become a member of the EU law and to
undertake the legal obligations that it entails. Thus, from the moment of accession
this attitude had to be completely changed and the national judges must identify
and apply any Community legislation which is relevant to the case at hand. Such a
tremendous challenge requires not only a modification of the restrictive attitude
towards accessing sources of EU law, but the knowledge of the underlying prin-
ciples of the EU legal system and adequate infrastructural and conditions such as
access to ECJ case law and legislation. Another complicating factor is the fact that
EC/EU law is strongly based on the interpretative judgments of the ECJ which lay
down the fundamental lines for the notions and principles of EC/EU law. For legal
practitioners, knowing how to read and make use of the ECJ’s interpretation em-
bodied in the judgments and case law is thus a further challenge. As the Hungarian
legal system is based on codes (i.e., a textual application of the law), it is extremely
important for judges and practitioners to become familiar with a legal system which
is based on a mix of legislation and case law, with particular emphasis on the legal

also Z. Fleck, ‘Judicial Independence and Its Environment in Hungary’, in J. Přibiáň, et al., eds.,
Systems of Justice in Transition, Central European Experiences Since 1989 (Aldershot, Ashgate 2003)
pp. 121-140.

205 Act No. 66 of 1997 on the Judiciary.
206 This principle was further confirmed by the Constitutional Court in its decision 17/1994 (III.29).

In the interpretation of the Constitutional Court, the judicial power has an outstanding role within the
constitutional system of the separation of powers. The most significant aspect of the judicial power
in comparison with the other two ‘political branches’ is that it is permanent and independent. See
J. Petrétei, Magyar Alkotmányjog II [Hungarian Constitutional Law, Part II] (Pécs, Dialóg Campus
2001) p. 239.

207 As Art. 50(3) of the Constitutional Act No. 20 of 1949 states: ‘Judges are independent and
answer only to the law. Judges may not be members of political parties and may not engage in political
activities.’
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principles deduced by the ECJ in its jurisprudence. The preparation for fulfilling
these challenges has to start during the course of legal education in order to train the
next generation of lawyers to be competent in European law and its domestic impli-
cations.

6.3 The judiciary’s position after accession in the separation of powers
at the national level

A major implication of the national courts’ ‘Simmenthal mandate’ is a significant
change in the respective position of the judiciary vis-à-vis the legislature. Greater
control by the judiciary over the acts of the legislature places the judiciary in the
position of being a ‘watchdog’, something that was unperceivable in some coun-
tries and their constitutional structures just decades ago. The courts in every case
have to give priority to Community law over the incompatible norms of the na-
tional legislature. Thus, membership of the EU implies a modified set of checks
and balances between the branches of government.

The particular legal and constitutional situation in Hungary, however, seem to
go against this principle: by virtue of the Constitution, as well as the well-estab-
lished case law of the Constitutional Court, judges are bound to (apply) the law and
to give effect to enacted Acts of Parliament.208 This implies, and has been repeat-
edly confirmed by the Constitutional Court, that a national judge can only suspend
the application of a national Act of Parliament if there is a doubt as to the constitu-
tionality of the Act in question. In this case, the judge is obliged to address the
Constitutional Court for a review209 and only when the Constitutional Court has
found the Act to be unconstitutional is the national judge exempt from applying it.
Thus, this carved into stone rule runs counter to what the described Simmenthal
mandate requires from national judges, as they are strictly obliged to apply the
provisions of national law. In addition, the Constitutional Court’s very strong re-
view position (on the expense of ordinary courts’ review position) further jeopardises
the effective application of Community law by the national courts in Hungary. Con-
sequently, it seems as if the Simmenthal mandate as such has been entirely ne-
glected in the legal preparation and has been missing since accession. Even though
there is no explicit article or provision on the separation/balance of powers in the
Hungarian Constitution, it is still part of the system and the organisation of the state
contains articles which divide the main tasks amongst the relevant actors. Accord-
ingly, the Constitution states that ‘the courts of the Republic of Hungary shall pro-
tect and uphold constitutional order as well as the rights and lawful interests of
natural persons, legal persons and unincorporated organisations, and shall deter-
mine the punishment for those who commit criminal offences’.210 This wording
refers to the courts’ role in the application of the law, but leaves doubt as to whether

208 Constitutional Court Decision 13/2002 (III.20) AB, 36 Magyar Közlöny [Hungarian Gazette]
(2002) and Constitutional Court Decision 33/2002 (VI.4) AB, 94 Magyar Közlöny [Hungarian Ga-
zette] (2002).

209 Based on Art. 38 of Act No. 32 of 1989 on the Constitutional Court.
210 Art. 50(1) of the Constitutional Act.
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the ordinary courts are empowered to judicially review national (primary) legisla-
tion in the light of Community law. Indeed, the lengthy volumes of analysis, evalu-
ation, predictions concerning the readiness of the Hungarian legal system for the
acceptance of duties and obligations stemming from EU membership have been
focused on constitutional law as the main framework for the relationship between
Community law and national law. The position of the ordinary courts has been
neglected together with the importance of a judicial review.

Proceeding with the brief overview of the respective positions, the relationship
between the national judiciary and the executive branch has undergone certain de-
velopments, which can mostly be explained by the fact that Hungary has trans-
formed itself from a communist country to a political system based on the rule of
law in just less than two decades. As has been previously mentioned, during the
communist era the judiciary was under the control of the executive and it heavily
depended on management and assessment by the Minister of Justice, who was also
the head of the judiciary on an administrative level. Obviously, we cannot talk about
the separation of powers concerning a partial and independent judiciary in this case.
With the change of regime, the particularly strong and effective efforts to reform
the judiciary has finally achieved a body that can genuinely be called independent
and which functions on the basis of the rule of law. As part of this reform, a system
of reviewing administrative decisions as to their legality was introduced, and such
competence is also laid down in the Constitution in Article 50 paragraph (2):‘The
courts shall review the legality of the decisions of public administration.’ This con-
stitutional provision from 1989 did not specify the scope of reviewable decisions,
but later the Act on the Administrative Procedure did do so, but significantly lim-
ited the number of administrative decisions that can be reviewed by the ordinary
courts with regard to their legality. In 1995 the legislator extended the legality re-
view procedure to all administrative procedures, ensuring that no challenged ad-
ministrative decision can avoid a review by the judges as to its legality. This reform
of the review procedure virtually brought it into line with the principle of ‘effective
(judicial) protection’ as laid down by the ECJ long before the actual preparation for
accession and which was intended to fulfil the requirements of the rule of law.

The legality review first and foremost guarantees that the legality of administra-
tive decisions is reviewed by the courts in the light of the current law. If we put this
into the context of the obligations stemming from membership of the EU, Article
10 EC and the loyalty to the EU expressed therein, and the ECJ’s case law,211 one
can see that administrative authorities are also obliged to apply Community law in
their decisions. In Hungary, however, as evidenced by the experiences of adminis-
trative lawyer respondents, it seems that the acquis communautaire does not re-
ceive adequate recognition in the everyday work of public administration and the
administrative procedures vis-à-vis individuals. The awareness of lower-level – not
central – administrative/government bodies concerning the applicable Community
law is minimal. The reason for this is partially infrastructural: the Official Journal

211 In particular the dicta in Fratelli Constanzo, see Case 103/88 Fratelli Costanzo SpA v. Comune
di Milano [1989] ECR I-1839.
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does not reach every segment of the administration and the use of IT and internet
access also varies in various parts of the country and at different bodies depending
basically on their budget. Thus, while a Community directive will sooner or later
appear in the applicable national law through its transposition, in the case of di-
rectly applicable regulations, Treaty provisions as well as the case law of the ECJ
the administration may easily make a decision which is incompatible with Commu-
nity law as it is not well versed in the rules of the latter. Practice shows, however,
that awareness is increasing on the part of individuals (and their lawyers) involved
in the case being decided by the administrative body. A judicial review of these
decisions with reference to their incompatibility with Community law is very char-
acteristic in cases related to tax and customs and particularly to the use of financial
assistance provided by Union funds.212 When a national court is reviewing the le-
gality of an administrative decision, such a review should extend to compatibility
with the relevant Community law provisions. This strengthens the position of the
judiciary vis-à-vis the executive because the scope of review is widened and this
makes such an authority to review more rigorous.

7. Conclusion

In this chapter, the analysis has focused on certain interrelating elements between
the legal order of the EC/EU and that of the Member States. In determining the
underlying elements, such as the transfer of competences and authorising articles,
an openness to EC law and the accommodation of Community law within the na-
tional legal order, and illustrating selected practises from other Member States, the
chapter inquired into how adequately Hungary has prepared itself both legally and
constitutionally to the challenges stemming from EU membership. Additionally,
some preliminary findings were provided as to the impact of EU membership on
the Hungarian constitutional order, in particular the respective positions of the leg-
islature, the executive and the judiciary, with special attention being given to the
Constitutional Court.

The overview explained that authorising articles help Member States to deter-
mine, at the moment of their accession to the EU, the scope of competences trans-
ferred to the EU and material and procedural requirements for this transfer.
Authorising articles also provide for the adequate flexibility of the national consti-
tutions in preparing for possible future transfers that the widening of integration
requires. The authorisation grants legitimacy to exercise the competences at the EU
level which results in decision-making procedures. The transfer in the meantime
results in a considerable modification to the constitutional design of the Member
States, depriving national legislatures of their legislative roles to a considerable
extent and strengthening the executive which gains a more important role in EC/EU
decision-making processes. Thus, authorising the transfer of competences from the
national to the EC/EU level is the fist stage of preparing national constitutional

212 Interviews carried out in May 2007 with academics in and practitioners of Public Administra-
tive Law in Hungary.
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systems for membership of the EU. The brief overview of Member States’ practices
showed that most countries have inserted a provision in their constitutions to regu-
late the transfer of competences, with respect to international organisations in gen-
eral, or explicitly mentioning the EU itself. The Hungarian solution refers to EU
membership; however, that is clearly the outcome of a painful political compro-
mise as its wording is very general and leaves important issues unanswered. The
problem with elusive expressions such as ‘transfer of competences to the extent
that it is necessary to attain an aim’ is that they could potentially prove self-serving
for a political group attempting to block the ratification procedure of a treaty or
treaty amendment in Parliament.

The underlying dualist system in Hungary has been inferred from the
Constitution’s ambiguous provision on the relationship between the Hungarian le-
gal system and international law. Equally, the Act on International Agreements con-
firmed that the international agreement will share the position of the promulgating
act in the hierarchy of norms. Due to political differences between the various po-
litical groups, the required two-thirds majority has not been attained in order to
enact an updated Act on Legislation, which would clearly determine the position of
international law in the national legal order and, in particular, would explain the
important aspects of relationship between Community law and national law during
membership.

The principles of direct effect and supremacy guarantee the application of Com-
munity law with the forceful intensity laid down in the ECJ’s case law. The particu-
lar strength of these principles is that their applicability cannot be conditioned upon
national peculiarities. Regarding supremacy over national constitutions, resistance
to this rule was demonstrated by the German Constitutional Court, which eventu-
ally accepted the rule under the proviso that the German Justices are still the ulti-
mate arbitrators on supremacy and on what should prevail over the German Basic
Law.213 Before accession, the Hungarian Constitutional Court, albeit recognizing
the essential meaning of the supremacy of Community law, also demonstrated this
resistance by following the earlier position of its German equivalent. This could
already have been viewed as an alarming attitude, as the Constitutional Court, in its
decision after accession, did review the compatibility of secondary Community law
with the Constitution. The German Justices got away with this practice and so did
the Hungarians. It would nevertheless be more fortunate to follow consistently the
underlying principles of Community law (i.e., the supremacy of secondary Com-
munity law over national constitutions) and to relinquish any contrary attitudes. It
is also regrettable that the Hungarian constitutional amendment did not insert a
provision regarding the respective position of Community law and national law,

213 The German court accepted the primacy of Community law on the condition that there was no
conflict with the German Constitution and that the competence of the Community to act was beyond
any doubt. However, the German court announced that it would retain jurisdiction in cases where
Community law impinges on fundamental rights protected by the German Constitution as well as
decide whether the action taken by the Community falls within the scope of Community competence.
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following the example of some of the other CEE countries when joining in 2004214

and 2007,215 thereby clearly defining this position and, for the benefit of those ap-
plying Community law, leaving no doubts as to this issue.

With respect to the ordinary courts’ ‘Simmenthal mandate’ to control the com-
patibility of national legislation with Community law, so far a rather lively dialogue
has taken place between the ECJ and ordinary courts via the preliminary ques-
tions.216 The Constitutional Court’s strong review competence and extensive use of
this prerogative should also be reconsidered in the light of this mandate, and more
room should be given to the ordinary courts. The position of ordinary courts should
also be clarified so that they are able to consistently carry out the ‘Simmenthal
mandate’ assigned to them. In this respect, the strong review position of the Consti-
tution should be revised and unambigous guidance should be given to national courts
as to the process of setting aside Acts of the Hungarian Parliament which are in-
compatible with Community law. The legality review of applying Community law
by the administrative authorities increases the status of the ordinary courts with
regard the executive in the system of separation of powers.

After the interrelating elements between the national and EU legal orders, in the
following chapters the analysis will be directed at the interrelating elements be-
tween the Member States and the EU institutions, as the latter are charged with
executing the competences in various decision-making procedures that have been
transferred from the national to the European level.

214 Slovenian Constitution, amendment of March 2001, Art. 3a(3): ‘Legal acts and decisions adopted
within international organisations to which Slovenia has transferred the exercise of part of its sovereign
rights shall be applied in Slovenia in accordance with the legal regulation of these institutions.’

215 See Romanian Constitution, amendment of October 2003, Art. 145.1(2): ‘As a result of the
accession, the provisions of the constituent treaties of the European Union, as well as the other manda-
tory Community regulations shall take precedence over the opposite provisions of national laws, in
compliance with the provisions of the Accession Act.’

216 Amongst the countries joining in 2004, Hungarian courts initiated the greatest number of pre-
liminary references in its first three years of EU membership. T. Takács, ‘The Application of EU Law
in the Hungarian Legal Order: Challenges and Emerging Practices’, in A. Łazowski, ed., Brave New
World: Application of EU Law in the New Member States (The Hague, T.M.C. Asser Press 2009)
(forthcoming).
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Chapter 3

SETTING THE SCENE: THE INSTITUTIONAL TRIANGLE –
THE COUNCIL, THE COMMISSION, AND THE

EUROPEAN PARLIAMENT

1. Introduction: Institutional evolution through the Treaties

The evolution of European integration has been an undoubtedly dynamic process.
The particular feature of the evolution of an initially regional cooperation between
six European countries does not only lie in its continuous extension in terms of its
members, but also in the accompanying evolution of its competences. Furthermore,
within this cooperation certain institutions carry out the increasingly extensive
competences and this institutional construct is affected by challenges imposed to
the cooperation itself.

The Treaty of Paris, signed in 1951 in order to create the European Coal and
Steel Community (ECSC), and the Treaty of Rome, signed in 1957 to create the
European Economic Community (EEC), were the first imprints to demonstrate a
willingness on the part of the participating countries to go beyond the cooperative
intergovernmental ventures that were established in Western Europe in the late
1940s.1 These international treaties established the major features of the institu-
tional set-up, which have successively been altered within the framework of the
European Communities (EC) and later in the European Union (EU). The competences
and roles of the institutions have gradually been modified as cooperation has devel-
oped and this was particularly true with regard to their roles in decision-making
procedures. As the pace and extent of the cooperation depends to a large extent on
the attitude and willingness of the Member States as to whether or not to proceed
further with this cooperation, the expressed position of the Member States can be
revealed in the roles assigned to the institutions and the institutional design that
they create – indirectly, through the Treaty. Therefore, it is possible to find the true
position of the Member States through the institutions and it is worth examining the
relationship between the Member States’ position and influence as they exert them
via the institutions. The analysis of these relations in this chapter will place empha-
sis on the characteristics of the institutions as seen through the ‘spectacles’ of the
Member States. The focus of the analysis is to identify the linkage points between
Member States and the key European institutions, and to highlight the possibilities
for promoting national interests by national actors/representatives within the Euro-
pean institutional framework, with particular attention to the institutions’ roles in
the law-making procedures. The findings will provide useful background informa-
tion for their application to the actual law-making procedures which will be dis-

1 N. Nugent, The Government and Politics of the European Union, 5th edn. (Basingstoke, Palgrave
Macmillan 2003) p. 22.
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cussed in Chapter 4. The findings will further lead to Hungary’s participation in the
law-making procedures with emphasis on the relations established with the indi-
vidual EU institutions and the exerting of influence by means of those relations in
Chapters 5 and 7.

In order to analyse the current institutional characteristics, it is worthwhile briefly
looking back and to trace the major evolutionary paths taken by the three major
institutions of the Community, namely that of the Council of Ministers, the Com-
mission and the Parliament in the development of the European structure and its
Community pillar.

The post-war political atmosphere in Western Europe had already predicted a
path of cooperation in terms of prioritising policy synthesis with regard to coal and
steel production in what was, in the ECSC, the first organisation of a significant
supranational character between European states and its central institutions coordi-
nated what were initially purely economic tasks. In this framework, the High Au-
thority, the predecessor of the European Commission, with a clear supranational
character had a wide array of powers at its disposal: it was the main executive with
decision-making authority (adopting binding decisions by majority) and was re-
sponsible for implementing the Treaty. In order to tone down the wide-ranging
powers of such a supranational institution, and to assure the presence and exercise
of Member State interest and control, the Council of Ministers, a truly intergovern-
mental institution, was set up. As will be discussed in more detail in the following
sections of this Chapter, generally speaking, the role of the Council was of major
importance for the member governments vis-à-vis the more supranational elements
of the European Communities and its creation was aimed to counterbalance the
stronger supranational elements represented by the High Authority, the European
Court of Justice2 and the Common Assembly.3 Thus, in this construction, a suprana-
tional body possessed the majority of the decisional competences, while the inter-
governmental body had a co-decisional role, assuring that national interests would
be suitably advocated. Furthermore, the national parliaments, which had approved
the basic legislation of the ECSC by ratifying the Treaty itself, gained supervision
over the implementation of this legislation through their representatives in the As-
sembly.

The success of the ECSC in economic terms accelerated the extension of fields
of cooperation and led to the signing of the European Economic Community (EEC)
and the European Atomic Energy Community (EAEC), both of which entered into
force on 1 January 1958. The institutional framework provided by the Treaty of
Rome was similar to that of the ECSC, but was only parallel at an organisational
level, maintaining the main institutions, yet modifying their roles and importance.
The Treaty of Rome provided for a much stronger intergovernmental character, and
aimed at reaching a compromise in a form of an ‘enlightened administration on

2 The Court of Justice consisted of seven judges nominated for six years by common agreement
between the governments of the Member States. It ensured that the law was observed in the interpreta-
tion and implementation of the Treaty.

3 The Common Assembly, which by virtue of Art. 20 of the ECSC Treaty had supervisory powers
and was composed of representatives from the national parliaments.
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behalf of uniformed publics, in cooperation with affected interests and subject to
the approval of national governments’,4 reinforcing the Council as the main deci-
sion-making body and allocating the initiative of general legislative authority to the
Commission. As the Member States in the Council determined the ultimate policy
choices, the Assembly’s roles were not extended. The three communities (the ECSC,
the EEC and Euratom) shared an organisational resemblance, while upholding the
functionally diverse institutions (except for the European Court of Justice).

The Merger Treaty, concluded in 1965, merged the Councils and Commissions
of the three communities and created the Single Commission and Single Council.
With regard to the Council, the variations in the voting procedures remained differ-
ent and corresponded to the political sensitivity of the issue at hand. Consequently,
the allocation of weighted votes became pivotal for Member States when they wished
to exert influence in a subject requiring the support of a qualified majority, but any
Member State could veto an issue which required unanimity for its adoption. The
voting method in the Council was, already at this point ‘crucial to the nature and
development of the Community, since, crudely speaking, it strongly influences
whether intergovernmentalism – i.e., the interests of each of the Member States – or
supranationalism – the overall interest of the Community – has greater sway’.5 One
of the important steps towards the enforcement of the Parliament’s rights was the
expansion of its powers in the budgetary process.6 This undoubtedly raised
Parliament’s role as a decision-maker: gaining a say in the budget, which is a sym-
bolically important task, amounted to a significant progress.

The Single European Act entered into force on 1 January 1986. It aimed to ‘pro-
gressively establish the internal market’7 and introduced some crucial institutional
reforms in the light of the new economic and political challenges. The formal rec-
ognition of the European Council provided for a purely political body consisting of
the Heads of State or Government of the Member States plus the Commission and
‘shall provide the Union with the necessary impetus for its development and shall
define the general political guidelines thereof’.8 Furthermore, the Single European
Act introduced a new process of legislation, enlarging the scope of Parliament in
the legislative procedure, and the newly created ‘cooperation procedure’ provided
for an enhanced consultative role for the Parliament in various policy fields. In the
Council the use of qualified majority voting was also extended in order to facilitate
dynamic lawmaking and ultimately to achieve the primary goal: the creation of an

4 W. Wallace and J. Smith, ‘Democracy or Technocracy? European Integration and the Problem of
Popular Consent’, in J. Hayward, ed., The Crisis of Representation in Europe (London, Cass 1995) at
p. 143, cited by P. Craig, ‘The Community Political Order’, 10 Indiana Journal of Legal Studies (2003)
pp. 79-124 at p. 83.

5 P. Craig and G. de Búrca, EU Law Text, Cases and Materials, 3rd edn. (Oxford, Oxford University
Press 2003) p. 12.

6 The Parliamentary Assembly was officially named the European Parliament after the adoption of
the Single European Act in 1986, with a consultative role in legislation and supervisory powers over
the Commission, e.g., receiving annual reports, and the power to question the Commission through
various means.

7 Art. 18 EC.
8 Art. 4 EU.
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Internal Market. Qualified majority voting replaced unanimity in numerous policy
fields, in parallel with a considerable extension of competences possessed by the
Community. As will be analysed in detail in Chapter 4 on the institutional balance,
the renewal of qualified majority voting affected not only the decision-making dy-
namics within the Council and the deviation towards an increased degree of
supranationalism in decision making, but affected the influence of the Commission
and the Parliament in the law-making process as well.9

The Maastricht Treaty, also known as the Treaty on the European Union, re-
structured the ‘layout’ of the European integration process in terms of reorganising
the areas and forms of cooperation into distinct ‘pillars’ which resulted, as a conse-
quence, in the diversity of institutional roles. The interrelationship within the insti-
tutional triangle (which is the cooperation between the Council, the Commission
and the EP) is dominant in the first pillar where, according to the Community method,
intense interaction between the institutions takes place in decision-making proce-
dures. Legislation in this pillar was renewed by the introduction of the co-decision
procedure, giving even greater legislative power to the Parliament and placing it
closer to an equivalent of the Council in various policies. The second and third
pillar covered the traditional areas of intergovernmental cooperation, with national
representatives as decision-makers in the fields of Common Foreign and Security
Policy and Justice and Home Affairs. Seeing the Maastricht Treaty and its circum-
stances in a wider political context, the historical change of regimes in the Central-
Eastern bloc of Europe raised the potential for the accession of (some of) these
countries to the Union.

One of the major tasks of the Intergouvernmental Conference (IGC) in prepar-
ing the Amsterdam Treaty was to reform the institutional structure in view of the
forthcoming enlargements: to decide on the allocation of seats, on the distribution
of voting powers and modify the role of the institutions. The major substantive
change was related to the first pillar, specifically the incorporation of a large part of
the former third pillar10 – giving the European Parliament a role in issues related to
the free movement of persons and the civil law developments of integration. In the
Community pillar, the co-decision procedure was extended from fifteen to thirty-
eight treaty areas, and Parliament was given the formal right to approve the person
proposed by the European Council as the President of the Commission.11 However,
the Amsterdam Treaty left major issues unresolved, such as the size and composi-
tion of the Commission, the weighting of votes in the Council, and the extension of
qualified majority voting. The Treaty of Amsterdam in its Protocol on the institu-
tions in the context of enlargement envisaged an Intergovernmental Conference

9 P. Craig and G. de Búrca, supra n. 5 at p. 21.
10 The Treaty of Amsterdam strengthened cooperation in the area of justice and home affairs by

transferring a range of issues from the third pillar to the first pillar (Community). These were visas,
asylum, immigration and other policies relating to the free movement of persons. In addition, judicial
cooperation in civil matters came under the first pillar as well. Police and judicial cooperation in
criminal matters, however, remained a matter for the third pillar.

11 See J. Peterson and M. Shackleton, The Institutions of the European Union (Oxford, Oxford
University Press 2002) p. 99.



71the council, the commission, and the european parliament

mandated to review the composition and functioning of the institutions and to make
any necessary amendments in the light of enlargement. Successive summits of the
European Council (held subsequently in Cologne in June 1999, in Helsinki in De-
cember 1999 and in Feira in June 2000) reaffirmed this mandate and preparation
started in the institutions themselves, as the Commission established a group of
high-level experts led by the Former Prime Minister of Belgium, Mr Jean-Luc
Dehaene to draw up a report on the institutional implications of enlargement, as the
accession negotiations with the eight Central and Eastern European countries, plus
Malta and Cyprus, were advancing quickly.12

Reforming the institutions in the light of the enlargement was a primary task on
the agenda of the IGC in Nice in December 2000. To render the institutions oper-
able and to make decision making effective the allocation of seats in the institu-
tions, the Commission’s size and composition, the modification of the weighting of
the votes in the Council, and the extension co-decision procedure were ultimately
addressed through the institutional reforms introduced by the Treaty of Nice.

The Treaty establishing a Constitution for Europe went further in the reform of
the institutions and their adjustment to the increasing number of Member States,
aiming to establish and further strengthen the accountability, democracy, transpar-
ency and efficiency of the institutional structure. The Constitutional Treaty would
have made co-decision an ‘ordinary legislative procedure’, reduced the number of
Commissioners, upgraded the European Council to a formal institution, and brought
national parliaments to the fore in the horizontal and vertical interinstitutional dia-
logues. The rejection of this Treaty by the French and Dutch electorate temporarily
froze the substantive debate on these issues. Finally, as the last development at the
time of finalising the research, one of the most pivotal and obvious aspirations of
the amendments of the Treaty of Lisbon (and relevant for the topic of this present
study) was to increase the efficiency and effectiveness of the institutions and the
decision-making mechanisms of the EU. In the light of this aim, the final version of
the Treaty of Lisbon containing the issue of reforming the institutional construction
for an enlarged (and enlarging) EU to work more effectively, aimed to enter into
force on 1 January 2009 if ratified by all the Member States. Because of this contin-
gent future entry into force, the envisaged reforms of the Treaty of Lisbon will be
highlighted briefly in the corresponding sections of this chapter.

2. The Council of Ministers – the Council of the European
Union

In analysing the links between Member States and the European institutions, it is
without doubt the Council that comes to mind in the first place. Indeed, made up of
representatives of the Member States, the Council has always been a forum for
intergovernmental bargaining where national interests have played a role majeure.
The Council is the European Union’s chief decision-making body and legislator,

12 <http://europa.eu/scadplus/nice_treaty/introduction_en.htm>.
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where national interests are articulated, defended, and aggregated by ministerial
representatives of all the Member State governments. Although the Council can be
regarded as a body where national interests are focused upon, national interests
may often lie in the coherent and successful cooperation between Member States
aiming for the same aspiration; therefore, the fact that Member States always aim to
promote their own interests should be viewed from a nuanced perspective, as they
can often achieve more if they cooperate, and they are well aware of this. Seeking
consensus and making an effort to accommodate national positions is of the utmost
importance and is indeed characteristic within the Council.13 As the number of
Member States increases and qualified majority voting is extended to an ever ex-
panding field of policies, the various coalitions as well as opposition configurations
proliferates. It is therefore interesting to take a closer look at those points providing
for links between the Council and the Member States.

2.1 The composition of the Council

The name ‘Council of Ministers’ speaks for itself. Representing national interests,
it is composed of the representatives of the highest administration from the nation
states. Thus, the Council consists of one representative per Member State.14 The
Merger Treaty provided for a delegation of ‘one member’ from each government at
the Council.15 Prior to the entry into force of the Treaty on European Union, the
EEC stated that the Council was composed of the ‘representatives of the Member
States’,16 hence, national rules determined the definition and (political) level of
national representatives at the Council. This solution, though, gave rise to hesita-
tion regarding the participation of federal government representatives, particularly
in the case of Belgium and Germany. The main concern for these countries was the
fact that the federal government shared powers with the governments of the states
belonging to the federation.17 Therefore, the Maastricht Treaty amended Article
203 EC and altered the composition of the Council to ‘a representative of each
Member State at ministerial level, authorised to commit the government of that
Member State’. This Treaty also renamed the institution as the Council of the Euro-
pean Union.18

Still, as only the criterion of ministerial level is determined, it means that it is up
to the Member States to define the actual internal status of the representative. The
question is even more complex in the case of federal states, where the member of
the Council can be the representative of the government of the component state or
region and the interests and positions defended by him/her might collide with those

13 A. Dashwood, ‘States in the European Union’, 23 European Law Review (1998) pp. 210-216.
14 Art. 203 EC, first indent.
15 Art. 2(1) Merger Treaty.
16 Art. 146 EEC.
17 See K. Lenaerts and P. van Nuffel, Constitutional Law of the European Union, 2nd edn. (London,

Sweet & Maxwell 2005) p. 414.
18 The decision was inspired by the new system of European structure, namely the diversity of tasks

in each of the pillars.
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of the federal state. In this case, the federal Member State decides on the person
mandated to represent the country and the way in which such representation takes
place. Therefore, the representation of infra-national entities could easily be a way
of involving subnational interests in the decision-making process on the direct level
of the Council, where the actual confrontation of interests takes place.19 The new
wording of the Treaty introduced by the Maastricht Treaty made no difference be-
tween the representative persons concerning their voting rights, and it leaves no
doubts that the positions taken are equal in the Council, regardless of from which-
ever ministerial level they emanate. As said before, it is ultimately the Member
State’s responsibility to define its position, as in a case of discord the decision/
position taken in the Council can no longer be withdrawn.20

The criterion for being a member of the Council is that the person in question
functions at ministerial level, being entitled to make commitments in the name of
his/her government. Making commitments implies responsibility; therefore, it is
the Member State’s duty and interest to establish the necessary criteria for such a
person, in particular his/her status within the political hierarchy. The Treaty’s actual
wording is very general and this is also shown in the actual representation in the
Council of Ministers: national interests can be defended by senior or junior minis-
ters, or even by members of the Permanent Representatives, and by diplomats. The
representatives are often supported by a small national delegation of experts so as
to ensure expertise in the whole decisional procedure. Sometimes, when very con-
fidential matters are being discussed or when a meeting has resulted in a deadlock,
the size of delegations may, upon a proposal by the President, be reduced to ‘Min-
isters plus two’, ‘Ministers plus one’, or, exceptionally, ‘Ministers and the Com-
mission’.21 The Commission is invited to the Council meetings on the basis of the
Rules of Procedure from 1979 and this is confirmed in the most recently updated
Rules of Procedure from 2006.22 Even though the Council may decide to deliberate
without the presence of the Commission,23 this practically never occurs.

As the Council is the forum for discussion where negotiations aim to exert an
influence and the national position is represented to the greatest possible extent, the
coherence of such a position as well as the consistency of the representation is
necessary. Therefore, as far as possible the national position requires thorough prepa-
ration and national representatives must be briefed and be prepared before the dis-
cussions. Factors which can be taken into account for a well-established and
reasonably coherent national position include domestic political situations, the po-

19 For example, Art. 23(6) of the German Grundgesetz provides for Länder involvement explicitly
allowing for a representative of the Länder to take over Germany’s representation in the Council when
a matter primarily affects Länder competences and the Law on the cooperation of the Federation and of
the Länder (EuZBLG) contains provisions on how to determine whether a representative of the federal
level or a representative of the Länder will represent Germany in Council meetings.

20 J-P. Jacqué, Droit Institutionnel de l’Union Européenne (Paris, Dalloz 2001) p. 229.
21 Ibid., at p. 156.
22 Art. 5 Council Decision of 15 September 2006 adopting the Council’s Rules of Procedure (2006/

683/EC, Euratom) OJ 2006 L 285/47. The same article states, furthermore, that the Council may decide
to deliberate without the presence of the Commission.

23 Art. 5 para. 1 Council’s Rules of Procedure, Council Decision 2002/682/EC, OJ 2002 L 230/7.
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sition of the coordination unit at the central administration and the quality of dia-
logue between the actors participating in the coordination, which have implications
for representing and defending national interests. The ministerial meetings take
place in formations along the lines of the diverse policy areas. Thus, there is a
separate configuration of representatives of the corresponding sectoral administra-
tion at the national level: the ECOFIN Council deals with economic and finance
matters; the Justice and Home Affairs Council includes representatives from the
Ministries of Justice or Home Affairs, and so on. Special in nature is the General
Affairs and External Relations Council (GAREC) which has the widest scope and
is composed of Foreign Ministers, responsible for common foreign and security
policy, foreign trade, development cooperation and humanitarian aid; just as the
preparation and follow-up of the European Council.24 Within the Council, the ac-
tual decision-making takes place in groups of governmental representatives, so the
Council is actually made up of different specialist policy and issue meetings. Spe-
cialization adds expertise to the discussions, but the actual fragmentation and num-
ber of Council formations has been the subject of debate, thereby revealing problems
relating to effectiveness and transparency. Therefore, the initial number of Council
formations was reduced from twenty-one to sixteen by the Helsinki Summit of the
European Council in 1999. Furthermore, in order to achieve improved consistency
and coherency in the discussions, the Seville Summit decided to reduce the number
to nine.

2.2 The nature and the function of the Council

In the introduction to this chapter we have already seen the origins of the Council of
Ministers as it grew to be a device for national governments against the dominance
of supranational elements. To secure such dominance, the Rome Treaty assigned
primary roles to the Council with regard to legislation (assigning the power to take
decisions and thus to act as a legislator), the implementation of legislative acts (a
role which, in turn, the Council has conferred to Commission, although maintain-
ing the possibility for the former to monitor the actions of the latter), and the coor-
dination of general economic policies of the Member States.25 As the Council consists
of representatives of national governments, ever since its establishment it has main-
tained the role of representing and advocating national interests and thus has traces
of a forum for intergovernmental bargaining. It is important to add, however, that in
comparison with classical intergovernmental organisations such as United Nations,
for example, the Council of the European Union has some characteristics resem-
bling supranational bodies. Among those factors one finds the nowadays most com-
monly used qualified majority voting rule as opposed to consensus or unanimity –
even though the actual voting is rarely needed and the empirical research indicates
that in the Council ‘explicit voting on agreed decisions at ministerial level is rather

24 European Council, 2002, Annex II: Measures Concerning the Structure and Functioning of the
Council, referred to by Nugent, supra n. 1 at p. 153.

25 Art. 202 EC.
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rare’.26 Furthermore, there are various formal, procedural rules related to the deci-
sion-making procedures which can also tone down the over-articulation/emphasis
of national interests. Firstly, as rule, the Commission, by putting forward certain
proposals, limits the Council within that proposal unless the latter also deviates by
unanimity. Secondly, the increasing role of the European Parliament and the inter-
action between the EP and the Council also mitigates its traditional intergovern-
mental character. Such modification can be observed by looking at how the Council
used to be initially the major legislative actor; policy-shaping and decision-making
were in the very hands of the national representatives. However, the evolution of
interinstitutional relations and in particular the abovementioned (and further dis-
cussed in detail) extension of the Parliament’s legislative roles modified the Council’s
initial dominance as the legislator. Still, the role of Parliament as the sole legislator
seems unrealistic, and the Council – so, the national governments – will always
play a crucial part. Wallace describes the Council as a ‘club of governments’, an
‘arena’, which the ‘the leading figures from the participating governments of the
members states can utilize to develop policies together, to bind each other and to
shape the outcomes of domestic politics’.27 This illustrates that while negotiations,
bargaining and competing interests within the framework of the Council actually
make the respective governments competitors, at the end of the day they are also
‘forced’ to cooperate in order to provide a suitable outcome to the discussions.

2.3 Communicating with the Council

In order to adequately represent national interest in the decision-making proce-
dures, continuous dialogue is needed between the drafters and representatives of
national positions throughout the whole negotiating process. Accordingly, informa-
tion has to be sent to the national administration concerning the Commission’s pro-
posal, the possible position of the European Parliament (especially where the
co-decision procedure applies), the process of negotiation and the possible out-
come in working groups, and the attitude of the partners: all this in order to acquire
instructions, technical assistance or expertise, and information relating to the do-
mestic environment.28 The clear instructions concerning the national position are
crucial during the whole negotiating process – taking into account the possibility of
changes in the national political prioritues, other national positions and compro-
mises, or the proposals amending the measure in question. The chain of contact and

26 Hayes-Renshaw, et al., ‘When and Why the Council of Ministers Votes Explicitly’, 44 JCMS
(2006) pp. 161-194. The data collected in this research found out, inter alia, that ministers generally
endorse collective decision by consensus, even in those cases where they could activate qualified
majority voting (which is some 70 percent of the total of the issues). See also M. Mattila, ‘Contested
Decisions. Empirical Analysis of Council Voting’, 43 European Journal of Political Research (2004)
pp. 29-50.

27 H. Wallace, ‘The Council: An Institutional Chameleon?’, in L. Cram, ed., Governance: An Inter-
national Journal of Public Policy, Administration and Institutions, Special issue on The Institutional
Balance (2002) Vol. 15(3) p. 331.

28 H. Wallace, National Governments and the European Communities (London, Chatham House
1973) at p. 56.
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information amounts to a regulated path where the various actors play different
parts – some on the national level and some on the EU level. These interlocutors at
the national level are most often the national governmental departments and, at the
Brussels level, the Permanent Representations.

2.3.1 National governmental level – ministries

The national central administration is one of the essential actors in defining EU
policy and negotiation goals. The general framework and process of the coordina-
tion of EU policies at the national level will be analysed in detail in Chapter 5; in
the present section it is sufficient to highlight the main features of intraministerial
communication.

The line ministries and specialist central departments within the national admin-
istrative systems are best equipped to canvass and formulate national positions with
their expertise and technical facilities. Direct communication between the depart-
ments of the executive and with the parliament facilitate the canvassing of domestic
interests in the light of domestic circumstances. Generally speaking, the Foreign
Ministries might be considered to be the main actors concerning the coordination of
EU membership and the country’s participation within the EU. However, as the
actual implementation of Community/Union policies within the domestic political
and legal arena rests with the line ministries, the expertise is concentrated within
these actors. Therefore, the national position can be crystallized and shaped into
coherence at the level of these line ministries and as nowadays the EU has
competences in expanded policy fields the coordination of interministerial/interde-
partmental dialogue is crucial. The line ministries firstly contribute to drafting the
national position to be represented in the EU decision-making procedures, and once
that decision is taken and arrives back at the national level as a binding legislative
act, the same ministries are bound to carry out the essential work of implementation
and contribute to the drafting of domestic legislative measures.

2.3.2 Brussels-based actors: the Permanent Representations

The most important channel of information for a national government at the EU
level is its country’s Permanent Representation to the European Union in Brussels.
The Permanent Representation (PermRep) is generally composed of career diplo-
mats with experience in multilateral diplomacy in an international environment and
is headed by a Permanent Representative, who is of ambassadorial rank.29 The ap-
pointment of a person as a Permanent Representative is up to the Member State,
subject neither to approval at Community level nor to any other prescribed Com-
munity procedure.30 The staff of the PermRep consists, as a rule, of national offi-
cials, often delegated from the Ministry of Foreign Affairs and/or line departments,

29 F. Hayes-Renshaw and H. Wallace, The Council of Ministers, 2nd edn. (Basingstoke, Macmillan
2006) p. 234.

30 J.W. de Zwaan, The Permanent Representatives Committee: It’s Role in European Union Deci-
sion-Making (Amsterdam, Elsevier 1995) at p. 16.
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providing the necessary expertise in committees and working groups. The distin-
guishing feature of these representatives compared to the national delegation based
in Brussels (which is the embassy of the given country in Belgium) is the simple
fact that the issues dealt with are all entirely related to the work of the EC/EU: they
represent their governments in Brussels as well as submitting/transmitting informa-
tion from the EU level to the national government.

The Permanent Representations function as the ‘ears and mouth’ of the capital in
the Brussels arena, act as ‘communication links’ and play an indispensable role in
the transmission of information to national governments. Therefore, the Permanent
Representations contribute to the shaping of national positions and ensure the inte-
gration of national interests in the negotiating process on the EU level. The Perma-
nent Representations carry our extensive lobbying in Brussels in order to secure
sources of information as well as to identify every possible target where the posi-
tion of the Member State can be successfully exerted and satisfactorily conciliated
with other actors in the European decision-making procedures. Therefore, as the
Commission has a quasi-monopoly in putting forward proposals in the first (Com-
munity) pillar, the Permanent Representation needs to maintain contact with Com-
mission representatives in order to gain a thorough impression of the proposal or
for Member States to be able to better understand it. Furthermore, the European
Parliament’s standpoint can be equally important when establishing the national
position, especially in those issues where the Parliament is considered to be on an
equal footing with the Council and where the co-decision procedure applies. Con-
sequently, national Members of the European Parliament could be of use for the
Permanent Representation as contacts and sources of information.

The Permanent Representations also engage in and follow up the meetings of
the preparatory bodies of the Council: working groups, the COREPER and the
‘special’ committees established by the Treaty and inserted between the working
groups and the Council, such as the Special Committee on Agriculture, the Com-
mittee on Common Commercial Policy (Art. 133 Committee), the Employment
Committee, the Social Protection Committee and the Economic and Financial Com-
mittee; in the second pillar the Political and Security Committee (PSC) and in the
third pillar the Justice and Home Affairs Committee and other committees estab-
lished by the Treaty.

3. The Council’s preparatory organs

After having discussed the Council of the European Union (the Council of Minis-
ters), attention must be given to the preparatory bodies working within the hierar-
chical order of the Council pyramid, where the formations of the ministerial
representatives take their place in the apex of the pyramid, but their discussions are
prepared by the COREPER, and even before that, by the working groups. The analy-
sis follows a top-down approach.
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3.1 The Committee of Permanent Representatives: COREPER

3.1.1 The composition of the COREPER

The COREPER, composed of the heads of the Permanent Representations, is re-
sponsible for preparing the work of the Council.31 The COREPER is integrated
within the Council’s preparatory bodies and carries out essential interlocutory tasks
between the national level and the Brussels arena. Such an intermediate role is
provided for the COREPER by the Council’s Rules of Procedure, stating that ‘all
items on the agenda for a Council meeting shall be examined in advance by the
COREPER’ and ‘(…) the COREPER shall endeavour to reach agreement at its
level to be submitted for the Council for adoption’.32 The Heads or Deputy-heads of
the Permanent Representations within the COREPER provide for continuity by
representing the Member State when the members of the Council are in the capitals.
Representing their Member States, but at the same time ensuring that an agreement
is reached, imposes an obligation of ‘dual loyalty’ and thus gives COREPER mem-
bers a ‘Janus face’.33 Through this particular ‘dual function’ the COREPER consti-
tutes ‘an institutional mechanism where the Member States internalise EU
membership into their “self” interest calculations, being more than an influential
group of diplomats’.34

Thus, the COREPER in the EU system establishes a novel representational form,
which Lewis has called ‘one of the world’s more arcane international institutions,
and opaque and secretive talking shop, a de facto decision-making body’,35 be-
tween the national and Community levels. Indeed, the innovation of such a repre-
sentative and working function is unique and has a great influence on the
decision-making process, providing for a direct and effective way of formalising
and exerting national position at the EU level. As we will see with the example of
Hungary in Chapter 7, the Permanent Representations and the COREPER itself
apply tools of classical diplomacy in a well-defined structure of very specific mat-
ters, navigating between various actors.

The division of tasks within and the composition of the COREPER itself is the
following: the deputy Permanent Representatives meet in COREPER I for matters
falling within the scope of the internal market and economic and more technical
questions; whereas the COREPER II consists of the Permanent Representatives
themselves and their support staff, dealing with more general issues and rather po-
litical ones such as, for example, external relations or economic and financial af-

31 Art. 207(1) EC.
32 Art. 19(2) Council Decision of 15 September 2006 adopting the Council’s Rules of Procedure

(2006/683/EC, Euratom), OJ 2006 L 285/47.
33 D. Bostock, ‘COREPER revisited’, 40 Journal of Common Market Studies (2002) pp. 215-234 at

p. 217.
34 See J. Lewis, ‘The Institutional Problem: Problem-Solving Capacities of the Council: The Com-

mittee of Permanent Representatives and the Methods of Community’, 1 Max-Planck-Institut für
Gesellschaftsforschung (MPIfG) Discussion Paper (1998) p. 9, available at: <http://www.mpi-fg-koeln.
mpg.de/pu/mpifg_dp/dp98-1.pdf>.

35 Ibid., at p. 7.
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fairs, therefore the issues discussed are sensitive and often controversial. Being a
rather technical, though crucial policy, agriculture requires such distinguished ex-
pertise that a Special Committee on Agriculture (SCA) has been established in or-
der to prepare the work of the Agriculture Council, consisting of senior agricultural
civil servants from the Member States.36 The Antici Group,37 which is an important
information-gathering and mediating forum between the Member States, is made
up of senior officials from the Permanent Representatives, assisting COREPER II,
and charged with the preparation of the COREPER II agenda and coordination.38

The Mertens Group is the Antici’s counterpart with regard to COREPER I.

3.1.2 The function of the COREPER

The COREPER has been described by Bostock as the ‘co-ordinator of Council
business, partly as a fixer and “a trouble-shooter”’.39 And in Lewis’ words ‘(the
COREPER) challenges the conventional dichotomy that sharply demarcates the
national and European levels’.40 Amongst the most important prerequisites of the
realisation of these tasks are the effective flow of information and the effective
practice of mediation between the two levels. In the previously mentioned Council
pyramid, COREPER is the most direct link and the final stage before a matter goes
to the level of ministerial representatives and that is where the commitments are
made. As to the relation with the national level, Rutten describes the variety of the
COREPER’s functions as assimilating the Permanent Representative’s role to that
of ‘any Ambassador representing his country in a Foreign State: he represents his
country, puts forward the national position, cultivates contacts which he considers
to be useful and necessary, and informs his authorities of events which come to his
attention’.41 Towards the EU, the targeted aim is possibly the most thorough prepa-
ration of the issues on the Council’s agenda, the Council’s work and the whole
decision-making procedure. As was pointed out earlier, Article 207(1) EC states
that ‘the work of the Council is to be prepared by the Committee of Permanent
Representatives, and that COREPER shall carry out the tasks assigned to it by the
Council’. The COREPER also has an important role in helping to set the agenda for
Council meetings and it may also adopt procedural decisions in cases provided for

36 Established by Art. 5(4) of the Council Decision of May 12, 1960 to prepare the work of the
Agriculture Council.

37 Named after an Italian diplomat who chaired this group for the first time at the end of the 1970s.
38 Y. Doutriaux and Ch. Lequesne, Les Institutions de l’Union Européenne, 4th ed. (Paris, La docu-

mentation Française 2001) p. 25.
39 D. Bostock, supra n. 33 at p. 231.
40 J. Lewis, ‘The Janus Face of Brussels: Socialization and Everyday Decision Making in the

European Union’, 59 International Organization (2005) pp. 937-971 at p. 966.
41 M.H.J.C. Rutten, ‘Het samenspel tussen Commissie and Raad bij de besluitvorming in de Europese

Gemeenschappen. Taak en betekenis van het Comité van Permanente Vertegenwoordigers’ [The con-
certed action of Commission and Council in decision-making in the European Communities. Task and
meaning of the Committee of Permanent Representatives], in Besluitvorming in de Europese
Gemeenschappen [Decision making in the European Communities] (Deventer, Kluwer 1968) p. 57.
cited by de Zwaan, supra n. 30 at p. 26.
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in the Council’s Rules of Procedure.42 The preparatory work thus consists of the
preliminary revision, consideration and negotiation of draft proposals. The Council’s
Rules of Procedure assigns to the COREPER the task of ensuring that the principles
of legality, subsidiarity, proportionality and providing reasons for acts are respected,
together with the rules establishing the powers of the Union institutions and bodies,
budgetary provisions and the rules of procedure, transparency and the quality of
drafting.43 The COREPER has a distinct role in interinstitutional dialogue when the
co-decision procedure applies during the lawmaking procedure: it is not only that
the Council’s second reading almost invariably endorses the agreement that was
reached previously by the COREPER, but in the conciliation committee as the ‘fi-
nal stage’ of the interinstitutional dialogue COREPER members represent the Coun-
cil.44

The working method of the COREPER is that of traditional diplomatic bargain-
ing. The important role played by the COREPER in the Council mechanism is the
fact that every topic comes to it before the final discussion in the Council. The draft
legislative proposals, travelling through the COREPER and collated with each and
every national interest, will be ‘qualified’ on the basis of the result of the prepara-
tory work and will be placed on the Council’s agenda as follows. Issues under
‘Point A’ require no further discussion among the members at the Council, whereas
matters under ‘Point B’ do require further discussion and a search for compromise.
Empirical research has revealed that 85-90% of all issues on the agenda are to be
dealt by the Council as Point A with 15-20% having been settled in the COREPER
leaving 10 to 15 per cent for the discussions in the Council. Thus, the majority of
the proposals ‘filtered’ through the COREPER will be listed as Point A on the
Council’s agenda and that makes COREPER an essential link and actor in the deci-
sion-making process.45

In order to carry out such important and expansive functions with regard to the
legislative procedures, the COREPER has to maintain efficient contacts with the
other EU institutions. As legislation is based primarily on the Commission’s pro-
posals, and these proposals come to the COREPER before being discussed by the
Council, the Commission’s main negotiating partner is the COREPER in the case
of objections concerning the initial proposal.

To sum up, on the basis of what has been said above, it is not an exaggeration to
say that the COREPER occupies a major place in the decision-making procedure,
being a unique and original method of representation and an integral part of the
Community’s decision-making procedure. This distinguished function is nonethe-
less limited by jurisprudence as the ECJ has ruled that the COREPER, not being an
institution on the basis of the Treaty, has no power to take decisions in its own

42 Art. 19 Rules of Procedure of the Council of the European Union Council decision 2006/683/EC,
OJ 2006 L 285/47.

43 Art. 19(1) Rules of Procedure of the Council of the European Union Council decision 2006/683/
EC, OJ 2006 L 285/47.

44 D. Bostock, supra n. 33 at p. 219.
45 The hearsay evidence from Council insiders published in 1997 was subsequently upheld in 2006

by F. Hayes-Renshaw and H. Wallace, supra n. 29 at p. 52.
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name.46 However, the adoption of procedural decisions is allowed in cases deter-
mined by the Council’s Rules of Procedure.47

3.2 Working groups/Working parties

The preparations for decision-making and negotiations already start before the
COREPER stage. On the lower level of the Council pyramid are the specialist work-
ing groups, working parties which assist the Council and the COREPER by giving
advice and providing technical analysis according to the national position repre-
sented. These committees can be permanent, temporary or ad hoc, depending on
the task with which they are entrusted, and their activities cover the overall activi-
ties of the EU, so the frequency of their meetings varies accordingly.

At the bottom of the imaginary decision-making pyramid, and therefore the first
links in the procedural chain, are the approximately 250 working groups/working
parties of the Council. Hayes-Renshaw calls these working groups ‘backbones of
the system of European integration’, for ‘it is there that the substance of all Council
decisions is first discussed, and the vital technical groundwork on draft legislation
is carried out in the EU’.48 The origin of these working groups is to be found in the
Council’s Procedural Rules, which provide the possibility for the COREPER to
create such working groups or committees to carry out the preparatory work or
studies related to the Council’s decision-making procedures, thereby aiming to reach
agreement between the Member States.49

These working groups are responsible for carrying out detailed analysis of legis-
lative proposals by the Commission. The working groups consist of national offi-
cials, usually civil servant delegates from the respective ministries debating the
legislative proposals article by article, on the basis of the instructions given by the
national governmental administrations. It may occur that officials from the Perma-
nent Representation participate in the working groups as well. A working group
negotiation is the first formal forum where interstate bargaining and conciliation
start. These working groups serve as the first ‘filters’: if an agreement or compro-
mise is achieved, the proposal can be considered as being ready for adoption with-
out further discussion in the COREPER or Council. The statistics quoted earlier
regarding the extent of agenda points already settled when arriving at the COREPER
level reveal the efficiency of the working groups’ work. The main aim of the dis-
cussions in the working groups is to reduce the number of issues to be sent on to the
COREPER and the Council, and synthesising national positions so as to maximise
the present and exertion of national interests at an early stage in the decision-mak-

46 ECJ, Case C-25/94 Commission v. Council [1996] ECR I-1469, para. 26.
47 Amendment by the Treaty of Amsterdam, EC Treaty Art. 207(1). The cases are mentioned in Art.

17(4) of the Council’s Rules of Procedure.
48 F. Hayes-Renshaw, ‘The Council of Ministers’, in J. Peterson and M. Shackleton, eds., supra n.

11 at p. 55.
49 Art. 19(2) of the Rules of Procedure states that these committees may be set up by or with the

approval of the COREPER with a view to carrying out certain preparatory work or studies defined in
advance.
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ing procedure. Their preparatory work is mostly technical and therefore requires a
high level of expertise and, equally, an understanding of the EU decision-making
procedure. So, being at the lowest level of decision-making and its preparation, the
working groups (often referred to as working parties) constitute the first opportu-
nity for national officials to collate the respective national positions and to try to
reach a compromise. The minutes of the working groups’ meetings are transferred
to COREPER, thereby providing a basis for eventual further discussions.

Because working groups constitute the first level where Member States’ prefer-
ences and negotiation positions manifest themselves, it is in the governments’ inter-
est to assert their standpoint in the discussion in the working groups. It has been
demonstrated in empirical studies based on interviews conducted with working group
members that small Member States tend to try and reach a decision already at the
working group level, as a higher (political) level might put the ball too much in the
court of the big Member States, where these states make use of the ministers’ voting
weights.50

4. Coordinating the Council’s work: The Presidency of the
Council

The Presidency of the Council is governed by Article 203 EC which determines
that the six-month period of the presidency rotates between the Member States in
an order established by unanimity in the Council.51 Entrusting a Member State with
the general task of organising the Council’s work, intermediate function and exter-
nal representation can, to a certain extent, put the Presidency Member State in a
position where its national interests, however short term, can influence EU policy-
making.52

As the scope of EC policies has been increasingly extended, and more and more
issues need coordination, the importance of the Presidency has gradually been en-
hanced and it has grown to be the Council’s primary agenda setter, having a signifi-
cant say in the final stage of the decision-making period.

Preparation for a presidency term includes the making of a thorough and de-
tailed work programme in collaboration between the three successive presidencies
holding office every 18 months in order to prepare a draft programme of Council
activities for that period. Involving the Commission as well,53 the ‘troika’ of coun-
tries and the collaboration it provides secures consistency and careful planning and

50 E. Fouilleux, et al., ‘Technical or Political? The working groups of the EU Council of Ministers’,
12 Journal of European Public Policy (2005) pp. 609-623 at p. 613.

51 Prior to amendment by the 1994 Act of Accession, the presidencies’ order was established by the
alphabetical list of the Member States’ names in their respective languages. The order of rotation in
which Member States are scheduled to hold the presidency can be found in the Council Decision of
1 January 2007, OJ 2007 L 1/11.

52 See Ph. Sherrington, The Council of Ministers – Political Authority in the European Union
(London, Pinter 2000) pp. 41-45.

53 Art. 2(4) Rules of Procedure of the Council of the European Union, Council Decision 2006/683/
EC, OJ 2006 L 285/47.
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preparation in the Council with regard to the legislative dossiers and the decision-
making procedures, in an attempt to improve the organisation and management of
policy-making. The incoming presidency then establishes indicative provisional
agendas for Council meetings scheduled for the next six-month period which pro-
vide an indication of the legislative work and operational decisions envisaged.54

The Presidency is primarily considered to be an interlocutor, the ‘primus inter
pares’ and having responsibility for the good functioning of the Council. This re-
sponsibility is a general political responsibility concerning the management of the
Council’s work in the realisation of the Treaties and the Council’s Rules of Proce-
dure.55 In doing so, maintaining continuity is a major aim, while mediation and a
continuous search for agreement are characteristics of the Presidency’s activities at
the bodies where representatives of the Member States convene. The European
Council, COREPER and working groups and committees related to COREPER are
convened and chaired by the Presidency, and their provisional agendas are set by
the Presidency as well.56 As the need for and the scope of coordination grew, agenda
setting became a source of manipulation – namely that the incumbent president
would be inclined to promote national interests, supported by national politicians
and the national press.57 Exerting influence in this way has become increasingly
difficult as the EU agenda contains more and more ‘rolling-agenda’ points, inherit-
ing dossiers that have not been successfully closed by the previous Presidency and
thus the incumbent Member State often reacts to previous developments and ac-
commodates its position therein, rather than initiating a new line of development.
Therefore, promoting a singular interest can be a risky tactic, which is confirmed
by the fact that since 2004 the EU has enlarged with the inclusion of twelve new
members – twelve new lines of interest, which can hardly be over and above the
Community’s interest. Clearly, the Presidency is not given a free hand and con-
straints stemming from the system itself and the other Member States restrict its
focus on the management of the presidency tasks.58 However, the agenda-setting
function might allow for the possibility of emphasizing issues in which the incum-
bent Member State has an interest in coming to an agreement. However, Nugent
emphasises that ‘the room for manoeuvre available to the Presidency should not be
exaggerated, for..(...).. it is difficult to exclude from the agenda of Council meetings
items that are clearly of central interest or need resolution’.59 Indeed, the Presiden-
cies in recent years have had to deal with such essential and long-term decisions as
the enlargement of the EU, the recurring debate on the future of the EU and aspects
in relation to the general reform regarding the functioning of the EU.

54 Art. 2(5) Rules of Procedure of the Council of the European Union, Council Decision 2006/683/
EC, OJ 2006 L 285/47.

55 J.-P. Jacqué, supra n. 20 at p. 241.
56 Setting the agenda for Council meetings is provided for by Article 3 of the Council’s Rules of

Procedure, Council Decision 2006/683/EC, OJ 2006 L 285/47.
57 F. Hayes-Renshaw and H. Wallace, supra n. 29 at p. 140.
58 See F. Hayes-Renshaw, ‘The European Council and the Council of Ministers’, in L. Cram, et al.,

eds., Developments in the European Union (London, Macmillan 1999) at p. 34.
59 N. Nugent, supra n. 1 at p. 174.
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Kirchner explains the limited opportunities for Presidencies to pursue national
interests in terms of the various constraints: the economic, political and institu-
tional conditions, the competing national interests, and the economic-oriented cal-
culations rather than the problem-solving aspirations of the Member States in the
decision-making process.60 Tallberg asserts that alongside actually inserting new
proposals on the agenda (agenda setting), Presidencies can successfully manoeuvre
by determining the priorities of agenda points and organising the meetings accord-
ingly (agenda structuring) as well as explicitly omitting agenda points (agenda ex-
clusion).61 Certainly, the incumbent President Member State is at the centre of
attention as months before the start of the Presidency important preparations are
made; the Brussels-based and Europe-wide press focuses on the management of the
Presidency’s tasks.

However, it is undeniable that the six-month presidency term leaves its imprints
on the work of the Council: the agreements achieved, the crucial debates which
have succeeded or failed, the management of the coordination, the communication
and the transparency of the work – the evaluation of the presidency adds to the
‘image’ of the incumbent Member State. But there is another, more technical part of
the consequences of the presidency: being so close to the actual and integral scene
of policy-making, Member States gain a very deep insight into and the opportunity
to familiarise themselves with the policy-making procedures of European integra-
tion. The continuous mediation between the Council and the Commission (and the
European Parliament), as well as the responsibility and attention throughout the
term may improve the Member States’ bargaining, mediating and coordinating abili-
ties. In order to do so, adequate staff is needed, and as experience shows, a major
part of the tasks fall on PermRep and the national officials both on the domestic and
EU level, and they have a heavy workload during their country’s presidency. There-
fore, the experience of the rotating presidency is perceived as being especially ben-
eficial for the smaller Member States: they can gain a great deal of insight and
experience and play an important part in policy-making as well as making their
voice heard, while coordinating and managing this policy-making at the same time
– a possibility which is seldom given to them.

5. The emergence of a ‘new’ institution: The European Council
and its functions

The emergence of the European Council from informal discussions into the de facto
highest level of decision-making is a particular innovation in the EU institutional
system. This unique political platform with a purely intergovernmental composi-
tion (bringing together the heads of state or government) and at the time of writing
not being a de iure institution per se (i.e., it is not included in the groups of institu-

60 E. Kirchner, Decision-making in the European Community: The Council Presidency and Euro-
pean Integration (Manchester, Manchester University Press 1992) p. 112.

61 See J. Tallberg, ‘The agenda-shaping powers of the EU Council Presidency’, 10 Journal of
European Public Policy (2003) pp. 1-19.
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tions articulated in Art. 7 EC) has seen the enhanced importance of the decisions
taken in this forum which has gradually made the European Council ‘a formidable
locus of power’,62 or the ‘gatekeeper’63 of the European Union.

This body, bringing together the highest political leaders, on a rather informal
basis, was institutionalised by the 1974 Paris Summit, which gave it its name and
formalised its composition as well as the frequency of its meetings.64 It was not
until the Single European Act that the summits of the European Council were given
legal recognition, but it is only the Treaty on European Union that introduced the
European Council to the Treaty, establishing that ‘the European Council shall pro-
vide the Union with the necessary impetus for its development and shall define the
general political guidelines thereof’.65 The European Council’s specific task in the
Community pillar is to discuss a conclusion along the broad lines of the economic
policies of the Member States and the Community66 and to adopt conclusions on
the employment situation in the Community.67 This impetus provided by the Euro-
pean Council has been so considerable that the European Council has grown to be
the ‘driving force’ of European integration – making decisions at the highest politi-
cal level where ‘the intergovernmental nature is more marked than that of the sectoral
Councils’.68 This intergovernmental character is dominant in its composition, func-
tion and its relationship with the other institutions. Bringing together the Heads of
State or Government of the Member States and the President of the Commission,
the European Council’s meetings which include these high-ranking politicians are
less formal, not bound by strict rules and procedures; this is explained by the fact
that the European Council has not been established as a formal institution. The
assistance of Ministers for Foreign Affairs and Members of the Commission pro-
vides for the necessary political expertise,69 but as the Seville Summit decided, the
Foreign Ministers can be replaced by other sectoral ministers if the subject or com-
petence in question so requires.70

62 See Ph. de Schoutheete, ‘The European Council’, in J. Peterson and M. Shackleton, eds., supra
n. 11 at pp. 21-46.

63 M.T. Johnston, The European Council – The Gatekeeper of the European Community (Boulder,
Westview Press 1994).

64 The Paris Communiqué establishes the main reasons for and the aims of the institutionalisation
of the European Council: ‘Recognising the need for an overall approach to the internal problems in-
volved in achieving European unity and the external problems facing Europe, the Heads of Govern-
ment consider it essential to ensure progress and overall consistency in the work of the Communities
and in the work on political cooperation.’. Cited by A.G Harryvan and J. van den Harst, eds., Docu-
ments on the European Union (Basingstoke, Macmillan 1997) pp. 181-183.

65 Art. 4(1) EU.
66 Art. 99(2) EC.
67 Art. 128(1) EC. The European Council’s role in the intergovernmental second pillar of the CFSP

is more substantial: it defines the principles of and the general guidelines for the CFSP and decides on
the progressive framing of a defence policy, which might lead to common defence. See Art. 13(1)-(2)
EU.

68 See Hayes-Renshaw, supra n. 58, pp. 23-43.
69 Art. 4(2) EU.
70 Conclusions of the European Council 2002, Annex III – Rules for Organising the Proceedings of

the European Council.
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The limited number of participants and the special method of discussion (in
terms of informal discussions, lunch and dinner-meetings characterising the two-
day summits) strengthen the European Council’s intergovernmental, more diplo-
matic way of operating. Furthermore, the incumbent Presidency of the Council sets
the agenda and the head of state of the Presidency convenes the summits. This
method of negotiation is less rigid and is rather compromise-seeking; an exchange
of opinions is the main aim, in the light of the overall discussion, until a general
consensus has been reached. No procedural rights or decision-making rules charac-
terize these meetings and, as a general rule, the European Council does not vote.

Although the European Union is presently71 legally outside the institutional frame-
work of the Community pillar, the fact that some unresolved issues at the Council
of Ministers end up being solved at the European Council level shows that the latter
enjoys authority or even priority over the legislative institutions. Some of the issues
on the agenda, due to a lack of agreement at the level of the Council of Ministers,
have arrived at the European Council as a last resort. The decisions of the European
Council are not binding and have no legal value, in the sense that they are taken
outside the framework of the Council of Ministers which remains the major legisla-
tor. Nevertheless, the European Council is a central decision-maker which is often
evidenced by the amount of detail in its decisions. These conclusions form an im-
portant collection of documents and a source of information. The agreements in
question have far-reaching importance and the function of the European Council
has gradually grown into a future-shaping position of the European integration,
establishing its aim, perspectives, challenges and, last but not least, the framework
for its realisation.

Among these issues we can find the necessary treaty adjustments: the European
Council has become ‘the key forum for determining treaty reforms’.72 Thus, the
European Council’s coordination was a determining factor in the preparation of and
the agreement on the Single European Act, the Maastricht Treaty, the Amsterdam
Treaty, and the Nice Treaty, and it also discussed the draft of the Constitution for
the European Union and, as has been mentioned earlier, the Treaty of Lisbon.73

Treaty reforms contain essential amendments to institutional reforms, package deals
where compromise is difficult to achieve. Such far-reaching decisions, as well as

71 See, however, Art. 9 Treaty of Lisbon which includes the European Council among the institu-
tions.

72 See H. Wallace, ‘The Institutional Setting: Five Variations on a Theme in Policy Making in the
European Union’, in H. Wallace and W. Wallace, eds., Policy-making in the European Union (Oxford,
Oxford University Press 2000) p. 20.

73 See for details, F. Hayes-Renshaw and H. Wallace, supra n. 29 at p. 165. In the Treaty of Lisbon,
two methods have been envisaged for treaty amendments, both with the substantive involvement of the
European Council. In the ordinary revision procedure laid down in Art. 48(2)-(5), the European Coun-
cil and its President play an important role in convening and conducting the Convention, as it is com-
posed of representatives of national parliaments, Heads of state and government, the Commission, and
the EP, which will later put forward the result of the discussions to the representatives of the Member
States’ governments. The simplified revision procedure laid down in Art. 48(6) gives the European
Council the power to amend by unanimity after consulting the EP and the Commission provisions of
Part Three of the Treaty on the Functioning of the European Union.
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major decisions on external relations, have all been discussed and decided by the
European Council. It is important to mention that the European Council and its
decisions cannot be subject to the supervision and jurisdiction of the ECJ. The
European Council’s political responsibility and supervision is further weakened by
the fact that the European Parliament plays a marginalized role in its work, in the
form of simple consultation or mere information.

This intergovernmental forum therefore enjoys such a degree of autonomy that
its members are relieved from real responsibility at the EU level – be it legal or
political. Therefore, the only possible way of supervising would be the effective
method of enforcement concerning the presentation of national positions. Thus, the
work of the Heads of State or Government at the European Council should be moni-
tored and therefore legitimised by the involvement of the European Parliament. If it
enters into force the Treaty of Lisbon would require, accordingly, the President of
the European Council to present a report to the European Parliament after each of
the meetings of the European Council.74 However, this still does not include the EP
in the actual deliberations of the European Council and the adoption of decisions.

Concerning the Member States’ relationship with the European Council, Kirchner
emphasises that ‘the European Council still represents the big occasion for the Coun-
cil Presidency to present their six-monthly stint in a positive light’.75 Launching
new initiatives and orientation for the development of certain policies may also rest
with the president Member State’s coordination activity.

In its aspirations the Treaty establishing a Constitution for the European Union,
which aimed to include the European Council amongst the EU institutions, upheld
the fact that, albeit providing impetus and general political direction, the European
Council ‘shall not exercise legislative functions’.76 Its envisaged composition in-
cluded the newly introduced post of the President of the European Council77 who
would prepare the work of the European Council and chair its meetings.78 The
Treaty of Lisbon, adopting similar aspirations, also included the European Council
amongst the institutions and this is a sign of the official recognition of the important
role of the European Council in steering the political directions of the EU, but
without exercising legislative functions.

6. The Commission

Drawing the linkage points between the Commission and the Member States is a
much more difficult task as the intergovernmental character only holds true as far
as the Council is concerned. This is because of the simple fact that the Commission
is the genuine ‘Community organ’ because its first and foremost task is to promote
the Community interest and all its activities are carried out in the light of this mis-

74 Art. 9B(6) Treaty of Lisbon.
75 E. Kirchner, supra n. 60 at p. 114.
76 Art. I-21(1). Treaty establishing a Constitution for Europe.
77 Ibid., Art. I-22(1).
78 Ibid., Art. I-22(2).
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sion. As we saw in the brief historical overview, the Commission was originally
intended to be the main institution in order to achieve the ultimate supranational
Communities, but the Member States’ fear of losing control prevented the realisation
of Monnet’s aspiration and eventually the Council took over the leadership.

6.1 The Composition of the College of Commissioners

6.1.1 The evolution of the appointment procedure for the Members of the
Commission

The successive amendments of the Treaties have brought a number of changes to
the procedure for the appointment of Commissioners. However, it has remained a
basic rule that Commissioners should be independent throughout their term of of-
fice and in the Treaty’s wording: they are persons whose ‘independence is beyond
doubt’, and they ‘shall neither seek nor take instructions from any government or
from any other body’.79 The national governments should therefore respect this
principle.

The Treaty on the ECSC provided for nine members of the High Authority with
no requirement that the College should include all nationalities; the only stipulation
was that members should be nationals of the Member States with no more than two
from the same country.80 The national linkage was tightened by the EEC and Euratom
Treaties in which the direct appointment of the Commissioners was made by na-
tional governments acting unanimously and, furthermore, national allocation gave
every country the right to have one Commissioner and the three larger states the
right to have two (at that time Germany, France, Italy). By giving Parliament a
greater say in the whole procedure, the Maastricht Treaty strengthened the links
between the Parliament and the Commission. Aligning the duration of the two insti-
tutions’ mandate (established for 5 years for both the Parliament and the Commis-
sion) served the same aim. A further enhancement of Parliament was the introduction
of the Member States’ obligation to consult the European Parliament regarding the
person of the President and the nominees for Commissioners became subject to a
vote of approval by Parliament before their appointment. This vote of confidence
by the European Parliament meant a de facto veto concerning the nomination. A
very good example of this was the procedure to appoint Santer as the president-
elect: Nugent points out that during the discussions prior to Santer’s nomination
‘the EP made it clear to the European Council, that whoever was nominated would
be required to appear before the Parliament and a vote on confirmation would be
held’.81 In the Santer case, two formal meetings of the Heads of State and Govern-
ment were needed to finally have Santer’s nomination adopted. The vote of con-

79 Art. 213 EC.
80 A. MacMullen, ‘European Commission: National Routes to a European Elite’, in N. Nugent, ed.,

At the Heart of the Union: Studies of the European Commission, 2nd edn. (Basingstoke, Macmillan
2000) pp. 28-50.

81 N. Nugent, supra n. 1 at p. 112.
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firmation was henceforth based on ‘hearings’, an appearance before the appropriate
committees of Parliament, and the plenary vote held subsequently.

The Amsterdam Treaty increased the European Parliament’s role and provided
that the Commission President was nominated first by a unanimous decision of the
member governments and thereafter by the EP’s vote of approval. The Amsterdam
Treaty also upgraded the role of the President by introducing the ‘common accord’
between the national governments forming the Council of the Heads of State and
Government and the President in deciding on the nomination of the Commission-
ers. The designated President has a veto concerning the nomination of the Commis-
sioners. Afterwards the European Parliament’s vote of approval follows suit.

6.1.2 The appointment procedure in practice

The Council of the European Union, meeting in the format of Heads of State or
Government, participates in the nomination of the President of the Commission.82

Even though the formal proposal is made by the Member States outside the frame-
work of the meetings of the Council of Ministers, the approval of the nomination
requires the decision of this political forum. Political questions, serious interests
and concerns can be at stake and may burden the whole procedure, as was also the
case during the nomination in the above-mentioned Santer case.

The Treaty of Nice amended the nomination procedure by introducing qualified
majority voting for the nomination of the President and the Commissioners. After
the European Parliament has approved the nomination of the President, the indi-
vidual Member States propose persons they wish to see as Commissioners. It has
been recognised that proposals for the Commissioners is a prerogative of the Mem-
ber States and decisions are taken on a national level or during discussions between
the Member States, usually at Foreign Minister level where the Council of Minis-
ters discusses and approves the proposed persons. Thus, if we approach the proce-
dure from an intergovernmental point of view, the sets of proposals made by national
governments are crucial in determining the composition of the College and each
Commissioner is appointed solely on the basis of his/her national government’s
choice. This enhanced role for the President has grown in practice and we could
clearly see the influential position of Mr Barroso, the President designate in 2004,
who successfully increased the number of female Commissioner-nominees. Finally,
the first line-up for the College contained 8 women out of 25 members of the Col-
lege.

The vote of approval by the European Parliament has grown to be a very effec-
tive ex ante measure for control and the EP made very effective use of it on the
occasion of the first vote of approval for the Barroso Commission in October 2004.
The first nominated Barroso team did not receive support from the European Par-
liament even before the vote of approval would have taken place and modifications
were needed to the composition as well as to the assignment of portfolios within the

82 Art. 214 EC.
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Commissioner nominees.83After the amendments, the hearings took place before
the parliamentary committees, but this time with a more satisfactory result. Almost
three weeks after the College’s planned entry into office, the European Parliament
gave its vote of approval to the new line-up of the Barroso Commission with 66%
of the MEPs voting in favour. This political ‘duel’ was certainly beneficial in sev-
eral respects: the European Parliament did indeed manage to flex its muscles and
force the first line-up to be withdrawn. The use of its power showed that the Euro-
pean Parliament did take the control function seriously as far as the hearings were
concerned and it made it clear that its opinion had to be heard and considered;
otherwise, it would have rejected the College as a body. In the aftermath of the
College’s final approval, Parliament drew up the main lines of a draft resolution
which was intended to review and update the framework agreement between the
Commission and the European Parliament which governs bilateral relations be-
tween those two institutions. In this way, the European Parliament wanted to make
sure that it would have the necessary power with regard to the removal of any
Commissioner who creates major problems and then loses confidence during the
mandate. In that case ‘the President of the Commission will consider seriously
whether he should request that Member to resign. The President shall either require
the resignation of that Member or justify his refusal to do so before Parliament’.84

Later on the day of the final approval, Barroso stated concerning these points of the
draft resolution that he was ready to examine closely a request from Parliament in
such cases and to stand before the European Parliament to justify and explain his
decision. He added that this would allow for the individual accountability of Mem-
bers of the College before the European Parliament, thereby retaining the nature of
collegiality for which the President was responsible.85

6.1.3 The Commissioners’ background and their independence

Real decisive factors in the national governments’ decisions on the persons to be
nominated as Commissioners are difficult to describe. As the decision is made at
the governmental level, the incumbent political party is generally in a position to

83 Rocco Buttiglione, the Italian nominee for the Justice and Home Affairs portfolio, expressed his
controversial and discriminatory opinions on homosexuals and single women raising their children
alone during the parliamentary hearings in Strasbourg and this attracted strong opposition in the EP. In
addition, some other nominees were considered not to have satisfactory competence in the field in
which they had been nominated, so Barroso decided to avoid the refusal of the new Commission as a
body by the EP and withdrew his line-up, preferring to reshuffle it rather than have his whole team
rejected. Two of the original nominees were replaced, the Italian government provided a new nominee,
Franco Frattini, the then Minister for Foreign Affairs, and Latvia replaced Ingrida Udre by Andris
Piebalgs, while the Hungarian nominee, László Kovács, remained on the list although his name was
transferred from Energy Policy to Tax and Customs Policy.

84 See E. Horváth, ‘Brussels for Beginners: Mr. Kovács’s Curious Adventures between Capitals’, 1
European Constitutional Law Review (2005) pp. 182-188.

85 ‘Final Statements before the vote on the Commission’, speech by Mr. Barroso, European Parlia-
ment Press, 18/11/2004, Daily Notebook, available at: <http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-//EP//TEXT+PRESS+DN-20041118-1+0+DOC+XML+V0//EN&language=EN#
SECTION1>.
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propose a person of their own political ‘colour’. The basic rule is that the Commis-
sioners should ‘in the general interest of the Community, be completely indepen-
dent in the performance of their duties’.86 Thus, even though they are proposed by
national governments, the list of nominees must be approved by the Council, in
accordance with the nominee for President, and the nomination must be approved
by the European Parliament’s vote as explained above. The other ‘golden rule’ re-
lating to the Commissioners is that they should ‘neither seek nor take instructions
from any government or from any other body’.87 Impartiality and independence are
to be guaranteed by these Treaty provisions. Upon taking up office at a solemn
sitting of the ECJ the College gives an undertaking that they will respect these
obligations. If they breach these obligations, the Commission or the Council may
apply directly to the ECJ and the latter may order the Member in question to step
down.88 Nugent questions the reality of this impartiality and independence in prac-
tice, when he states that ‘it would be quite unrealistic to expect Commissioners,
upon assuming office, suddenly to detach themselves from pervious loyalties and
concern themselves solely with ‘the wider European interest’ – not least since a
factor in their appointment is likely to have been the expectation that they would
keep an eye on the national interest’.89 Furthermore, Smith emphasises that ‘it is
more accurate to consider that each Commissioner endeavours to develop an image
of ‘European’ independence whilst mobilising the resources that their respective
national links offer them’.90 There is another side of the coin, though, and Commis-
sioners may significantly alienate themselves from their proposing government’s
interest, as happened with the refusal of the reappointment of the Internal Market
Commissioner Lord Cockfield, whom Mrs Thatcher had replaced with Leon Brittain,
saying that he had not looked after British interests sufficiently well.91 Having con-
tact with national capitals might also be beneficial since the Commissioner, when
making a proposal in a certain sector, could inform other Commissioners on the
position of his capital and that can make the agenda setting easier. However, the
Commissioner’s chair cannot raise and thereby favour or promote national inter-
ests, as in that case not only the legitimacy but also the credibility of the Commis-
sion would be undermined. Representing the national interest would also be clearly
taking over the tasks of the Council of Ministers and would upset the institutional
balance to say the least.

As for the political experience of the proposed Commissioners, typically, a sig-
nificant number of Commissioners will have had ministerial experience and the
majority will have previously held other clearly political office, be it as a member
of the European Parliament or the national parliament, or as a member of the na-
tional government, and consequently the political weight of the College of Com-

86 Art. 213(2) EC.
87 Ibid.
88 Ibid.
89 N. Nugent, supra n. 1 at p. 115.
90 A. Smith, ‘Why European Commissioners Matter’, 41 Journal of Common Market Studies (2003)

pp. 137-155 at p. 144.
91 N. Nugent, The European Commission (Basingstoke, Macmillan 2001) p. 115.
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missioners has increased. Political diversity in the Commission is welcome, but the
‘pro-European’ spirit and attitude is considered to be the basis of the common work,
therefore no extreme right or left-wing politician has been a member of the College.

6.1.4 Nomination procedure for the Hungarian Commissioner

The proposal procedure on the national level is basically a series of political discus-
sions in the governing party or, if appropriate, the coalition, and the opposition.
Hungary’s first Commissioner was Mr Péter Balázs who had previously had a very
extensive diplomatic carrier at the European level, having been a member of the
Hungarian delegation at the Convention on the future of the EU and the Ambassa-
dor to the Hungarian Permanent Representation in Brussels. He entered the College
after the accession on 1st May 2004 and became a ‘shadow Commissioner’, i.e., he
shared the portfolio on Regional Policy until the official appointment of the new
Commission in October 2004. Although sharing a portfolio with a Commissioner
from an old Member State, the new members of the College had the same voting
rights as their counterparts. The European Parliament held a hearing vis-à-vis the
new nominees where the Hungarian Mr Balázs received an overwhelmingly
favourable opinion and approval by the appropriate hearing committee.92 Hungary’s
second Commissioner, Mr. László Kovács, was the Minister for Foreign Affairs
during the time of his nomination. He has also been a member of the Hungarian
Parliament for many years and chairman of the Socialist Party; his long experience
in diplomacy at the European level and his pro-European attitude made him a natu-
ral nominee.93 The nomination procedure on the national level consisted of political
discussions on the designated persons, the governing coalition making the final
decision. The Prime Minister in Office – after thorough preparation at the govern-
ment level – put forward his nominee for Commissioner, which was followed by
the adoption of the list containing the Commissioner nominees by the Council of
the EU. After that, Barroso assigned portfolios to the nominees and hearings were
conducted before the competent EP committees. The Act on Cooperation between
the Government and the Hungarian Parliament in EU matters requires that the nomi-
nee for the post of Commissioner must be heard by the Hungarian Parliament94 in
the form of a hearing carried out by the Committee on European Union Affairs.95

The hearing by this committee only took place after the European Parliament hear-
ings and served more as consultation rather than eventual approval because the
committee itself does not vote following the hearing. The questions posed to Mr

92 ‘Biztos helyek’ [Commissioner Positions], Heti Világ Gazdaság [Weekly World Economy]
24 April 2004, p. 23.

93 On the procedure to nominate Mr Kovács, his hearings at the EP and the reshuffling of
the portfolios (from the initially proposed Energy to the later actually given Tax and Customs) see
E. Horváth, supra n. 84 at pp. 182-188.

94 Art. 8 of Act No. 53 of 2004 on the Cooperation between the Government and the Hungarian
Parliament in EU matters.

95 The minutes of the Committee’s meeting of 19 October 2004 are available at the Hungarian
Parliament’s website: <http://www.mkogy.hu>.
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Kovács focused on his professional competencies in the portfolio allocated to him
at that time,96 his political aspirations,97 and how he would retain contact with the
Hungarian political arena, Hungarian civil society and MEPs.98

6.1.5 Why does size matter?

The original set-up of a College composed of nine members was extended, through
successive enlargement rounds, and ended up with twenty members by 1995 when
three of the EFTA countries (Finland, Austria, and Sweden) acceded. By this time it
seemed inevitable that reforms related to the size and composition of the Commis-
sion would be introduced in the light of the prospect of the accession of the new
democracies in Central and Eastern Europe and the massive increase in the number
of Member States. The question concerned the agenda of the IGC prior to the
Amsterdam Treaty – which failed to solve the problem and made it a ‘leftover’
issue. Consequently, the need for reform emerged at the IGC in Nice, where, in the
plethora of debates, a frequently criticised formula was created.

The ‘Nice model’ aimed to avoid a Commission that would be too large after
enlargement and the Protocol on Enlargement provided that from 1 January 2005
the Commission should consist of one national from each State. Furthermore, when
the Union would have twenty-seven Member States, the number of Commissioners
would be less than the number of Member States. The Council, acting on the basis
of principle of equality, would adopt a rotation system.99 The main consideration in
the debate prior to this solution was whether there should continue to be one Com-
missioner from each State, or whether there should be an upper limit combined
with rotation.100

The latter solution was adopted and the main argument for this model was the
fact that Commissioners are not ‘delegated’ from their capitals and therefore they
do not represent their governments and the national interest, but should be indepen-
dent and impartial therefrom. Therefore, the number of Member States is not rel-
evant to the number of Commissioners. Another argument in favour of such a
compromise is the fact that, after the Central-Eastern European enlargement, the

96 See the earlier discussion on the findings of the EP questioning the professional suitability of Mr
Kovács for Energy Policy, which was followed by a reshuffling of the portfolios by Barroso, assigning
him with the Customs and Tax Policies portfolio.

97 Kovács, in his exposé, focused on various issues related to Energy Policy: competitiveness,
renewable energy, the impacts on the functioning of the internal market and the EU’s position on the
international stage, as well as the impacts for Hungary.

98 It is worth mentioning, however, that after the reshuffling of the portfolios by the designated
President, no hearing involving Mr Kovács and related to Tax and Customs was conducted.

99 Art. 4 of the Protocol on the Enlargement of the European Union annexed to the Treaty of Nice
states that this rotation system is based on a practice where ‘Member States shall be treated on a strictly
equal footing as regards the determination of the sequence of, and the time spent by, their nationals as
Members of the Commission; consequently, the difference between the total number of terms of office
held by nationals of any given pair of Member States may never be more than one. Equally, each
successive college shall be composed as to reflect satisfactorily the demographic and geographical
range of all the Member States of the Union.’

100 Presidency Note, CONFER 4813/00, 1 December 2000.
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number of seats would increase so significantly that this would effectively change
the profile of the Commission from an executive body to an assembly, again upset-
ting the institutional balance.101 Some may even recall the possible cultural and
political discrepancies which were likely to result from the Central-Eastern en-
largement and this, in addition to the increased size of the Commission, might re-
sult in fragmentation within the Commission and its work, thereby endangering
effectiveness, transparency and accountability.102 Further, ‘the prospect of future
enlargements also raises fears that increasing the number of Commissioners will
further the trend towards nationalization of the office at the expense of collective
responsibility’.103

On the other hand, arguments in favour of maintaining one Commissioner for
each Member State are based on the need for equal representation and the strength-
ening of the Commission’s institutional legitimacy. By transferring certain aspects
of the exercise of their sovereignty, it is the Member States’ legitimate request that
they need to follow and understand the decision-making procedure. Having a rep-
resentative means that the decision and the institutions that make decisions are
legitimised, perceived and implicitly approved by the population. This would also
satisfy the need to simplify dialogue between an individual from each Member
State and the citizens of the Union, as these citizens will more readily understand
the role that the Commission plays in European integration – carefully avoiding the
Commission being considered as compromised (as is the case with the Council) as
yet another system for representing the Member States. The main dilemma is be-
tween ensuring representation and participation for each Member State and there-
fore maintaining the institutional legitimacy of the Commission, on the one hand,
and the need for the proficiency, efficiency or productivity of the College even with
a reduced number of seats, on the other.

Another argument in favour of an equal number of seats for Commissioners is
the representation of the whole European Union. If the Commission truly takes into
account only the interests of the Community, then the whole of the EU should be
represented and having less Commissioners than the number of Member States
would lead to a situation that the role of the Commission would be reduced. As
Temple Lang points out, that is exactly the aim of some Member States: by reduc-
ing the size of the Commission so as to replace the ‘Community method’ with a
‘directoire’ led by a limited number of Member States.104 However, Commissioners

101 See X.A. Yatangas, ‘The Treaty of Nice: The Sharing Power and the Institutional Balance in the
European Union – A Continental Perspective’, Jean Monnet Working Papers No. 1/01, available at:
<http://www.jeanmonnetprogram.org/papers/papers01.html>.

102 Ch.W. Smitherman, ‘Growing Pains: European Union Enlargement and the Restructuring of the
European Commission under the Treaty of Nice’, 15 Florida Journal of International Law (2002) pp.
243-260 at p. 252.

103 M.G. Puder, ‘Salade Nicoise from the Amsterdam Left-overs – Does the Treaty of Nice Contain
the Institutional Recipe to Ready the European Union for Enlargement?’, 8 Columbia Journal of Euro-
pean Law (2002) pp. 53-83 at p. 64.

104 J. Temple Lang, ‘How much do the Smaller Member States need the European Commission?
The Role of the Commission in a Changing Europe’, 39 CMLRev. (2002) pp. 315-335 at p. 322. See
also X.A. Yatangas, supra n. 101.
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are not representative of their national governments and the interest of their capi-
tals, even though the debate on this topic within the framework of the Nice IGC and
then later in the Convention showed that Commissioners are viewed as national
representatives at the EU in most of the Member States, and this concept would
certainly lead to conflict if these national representatives lose their seats. Balancing
efficiency and legitimacy remain the main concern in the debate on the number of
Commissioners’ seats.

An alternative solution proposes a Senior/Junior Vice-Commissioner model,
where Commissioners are ranked and their responsibility and powers differ.105 This
means that senior Commissioners would have full competence in their portfolio
and have an automatic right to vote, whereas junior Commissioners would be de-
prived of their voting rights and they would have a more assistant-like function
under the guidance of their senior colleagues. This model would hardly satisfy an-
other basic principle of the functioning of the Commission, that of collegiality
(collegialité). Having different responsibilities, it would mean that the different
ranking of Commissioners would not be responsible and accountable for decisions
to the same extent and that would damage the principle of collegiality. The prin-
ciple of collegiality was originally developed through the case law of the ECJ,106

but has been confirmed by the Treaty of Nice.107 The principle guarantees the equality
of the members of the Commission in the decision-making procedure and provides
that the decisions are deliberated together and all the Members of the Commission
are equally responsible politically for these decisions taken.108

More than eighteen months after the Dutch and French referenda put a halt to the
process of the entry into force of the Constitution for an indefinite period of time,
suggestions were made to reform the executive and the number of Commissioners.
Mr Verheugen, the then German Commissioner for industry and Vice-President of
the Commission, suggested that small Member States could have a deputy commis-
sioner instead of a fully-fledged commissioner, thus reducing the size of the Com-
mission in an attempt to more effectively allocate and execute the portfolios.109

Reducing the size in this way would boost the efficiency of the Commission, thereby
providing a possibility for smaller Member States’ Commissioners to become in-
volved in important policy areas, instead of having a portfolio in a separate but
marginal area. Prior to this discourse, the choice of Commission President Barroso
to allocate the portfolio of multiculturalism to the incoming Romanian Commis-
sioner had been criticised as creating a portfolio and an area where, as it was ar-

105 ‘Adapting the Institutions to Make a Success of Enlargement’, Information Note on the Inter-
governmental Conference by Michel Barnier, Member of the European Commission, Brussels May
2000.

106 ECJ, Case C-5/85 Akzo Chemie Bv and AKZO Chemie UK Ltd. v. Commission [1986] ECR I-
2575.

107 Art. 217 EC.
108 See ECJ, Case C-137/92 European Communities v. BASF AG [1994] ECR I-2555.
109 See M. Beunderman, ‘Small EU States do not need full Commissioners, Verheugen says’,

EUObserver.com, 4 January 2007.
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gued, a separate Commissioner is useless.110 However, the above-mentioned pro-
posal by Commissioner Verheguen has divided the members of the College itself,
provoking the Polish Commissioner Danuta Hübner to say that categories of Mem-
ber States based on the size of the countries is unacceptable when it comes to deter-
mining the composition of the College.111

The establishment of an equal rotation system (which is regulated in the Nice
Treaty and will be applied from 2009 onwards) instead of ‘deputy posts’ was force-
fully safeguarded by the smaller Member States, such as Luxembourg, Hungary,
Slovakia and Belgium, during the debates on the drafting of the Constitution. The
Treaty of Lisbon, finally, envisions a Commission with a number of Commission-
ers which is inferior to the number of Member States with the aim of ensuring that
the Commission can work effectively as the EU enlarges. In this system, which is
planned to commence in 2014, only two-thirds of the Member States would pro-
vide a Commissioner at any time, based on a rotation on an equal footing and this
would reflect the demographic range of all the Member States.112

6.2 The functions of the Commission

In comparison with the other institutions, the Commission has the most extensive
roles in the institutional framework laid down in Article 211 EC113 and thus it con-
sequently has the most complex institutional character. The basic notions relating
to the Commission are impartiality and independence and that the underlying aim
of every action is the promotion of the Community interest, as has been noted in the
previous section, based on Article 213 EC. This rule lays down the basic features of
the Commission’s activities and can be detected in every function, as will now be
explored.

6.2.1 Legislative initiative and policy development

The policy and legislation initiatives are entrusted with the Commission as it is
‘generally recognised as being the main repository of the Union interest’, or the
‘conscience of the Union’114 and is free from pressure and a duty to represent na-

110 Prior to this, multiculturalism formed part of Commissioner Ján Figel’s portfolio on Education,
Training and Culture.

111 See A. Rettman, ‘Brussels divided on future shape of EU Commission’, EUObserver.com,
5 January 2007.

112 Art. 9D(5) Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing
the European Community, OJ 2007 C 306/20.

113Art. 211 EC states as follows: ‘In order to ensure the proper functioning and development of the
common market, the Commission shall: – ensure that the provisions of this Treaty and the measures
taken by the institutions pursuant thereto are applied, – formulate recommendations or deliver opinions
on matters dealt with in this Treaty, if it expressly so provides or if the Commission considers it neces-
sary, – have its own power of decision and participate in the shaping of measures taken by the Council
and by the European Parliament in the manner provided for in this Treaty, – exercise the powers
conferred on it by the Council for the implementation of the rules laid down by the latter.’

114 Both expressions borrowed from N. Nugent, supra n. 91 at p. 11.



97the council, the commission, and the european parliament

tional interests. This official distance from national pressure enables the Commis-
sion to see the large-scale European picture and to recognise the need for promoting
integration. The power of initiative also allows the Commission to frame the debate
in the other decision-making forums through the way it drafts certain proposals and
by setting the legislative timetable this allows it to control the pace of legislation.115

With this planning activity the significance of the Commission’s work in shaping
the Community’s priorities for the forthcoming year has increased. Pollack also
points out that ‘the Commission’s power to set the legislative agenda can be inter-
preted as motivated either by credible commitments or by a desire (of the Member
States) to take advantage of the Commission’s technocratic expertise’.116

At the very heart of EC legislation the Commission acts as the sole policy initia-
tor by proposing legislative measures. The initiating position has become so domi-
nant that in the co-decision procedure (which has gradually become the major
procedure for legislation) the Council can only defer from the content of the pro-
posal by unanimity.117 In the Community pillar, the Commission’s right of legisla-
tive initiative is exclusive and complete, and in principle none of the European
institutions can legislate in the absence of a proposal put forward by the Commis-
sion.118

Policy initiation and development imply the involvement of various outside ac-
tors that attempt to influence the policy process. These actors include the other EU
institutions, Member States, professional pressure groups, and regional and local
authorities.119 They influence the shaping of policy by lobbying, consulting and
advisory activities, professional recommendations, and all these activities provide
guidance on the preferences that the Commission takes into account when formu-
lating the legislative/policy initiatives accordingly. The Council of Ministers has
particular importance as it has the power to ‘stimulate’ the Commission to initiate,
whenever the Council wishes to see a proposal laid before it, a draft legislative
instrument.120 The European Parliament also has the power to request the Commis-
sion to submit proposals.121

115 J. Steiner and L. Woods, Textbook on EC Law, 8th edn. (Oxford, Oxford University Press 2003)
at p. 31.

116 M.A. Pollack, The Engines of European Integration: Delegation, Agency and Agenda Setting in
the European Union (Oxford, Oxford University Press 2003) at p. 104.

117 Art. 252(e) EC: ‘The Council, acting by qualified majority, shall adopt the proposal as re-
examined by the Commission; unanimity shall be required for the Council to amend the proposal as
re-examined by the Commission.’

118 ECJ, Case C-301/90 Commission v. Council [1992] ECR I-221.
119 See N. Nugent, supra n. 1 at p. 127.
120 Art. 208 EC Treaty provides for such a Council power to ‘request the Commission to undertake

any studies which the Council considers desirable for the attainment of the common objectives and to
submit to it any appropriate proposals’.

121Art. 192 EC: ‘The European Parliament may, acting by a majority of its Members, request the
Commission to submit any appropriate proposal on matters on which it considers that a Community act
is required for the purpose of implementing this Treaty.’
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6.2.1.1 Preparing pre-legislative instruments (Green Papers, White Papers)
Fuelling the engine of the integration machinery can take a ‘black and white’ form:
words, ideas and aspirations are laid down in documents by the Commission. Green
Papers and White Papers, adopted by the Commission, are preparatory instruments.

Green Papers are documents which provide a general view on a particular area,
stating the facts in a current situation in the light of further actions to be taken for
the purposes of improvement and describing any possible legislation which may be
envisioned, if required.122 Drawing up such Green Papers can involve many outside
actors, particularly those that were mentioned above engaged in consultations, fact-
gathering and analysis. The Commission’s official website defines Green Papers as
discussion papers published by the Commission on a specific policy area; primarily
‘addressed to interested parties – organisations and individuals – who are invited to
participate in a process of consultation and debate. In some cases they provide an
impetus for subsequent legislation’.123 The importance of these Green Papers is
easily recognizable: they provide guidance in the given area, policy or issue which
the Commission will take into consideration at the actual legislation/policy initia-
tive stage.

White Papers, on the other hand, are documents containing proposals for Com-
munity action in a specific area; they sometimes follow a Green Paper published to
launch a consultation process at European level. While Green Papers set out a range
of ideas presented for public discussion and debate, White Papers contain an offi-
cial set of proposals in specific policy areas and are used as vehicles for their devel-
opment.124 Thus, they can contain actual proposals, ideas, and plans for further
action. Green and White papers are pre-legislative preparatory instruments in the
sense that they may lead to precise legislative proposals, or actual actions taken
concerning a certain issue.125 Thus, there is a certain gradation between these in-
struments regarding their importance in policy shaping and developing the extent
to which the Commission is involved therein.

6.2.1.2 Exerting (the national) interest through the Commission’s legislative
initiatives
One of the strategies of the Member States in the Brussels arena is to influence the
Commission’s initiative actions in legislation and policy shaping. They can do this,
for instance, by making recommendations and providing information for the above-
mentioned preparatory Green Papers. These activities take place more effectively
in the early stages of the preparation of a proposal, where the content of their posi-
tion can still be easily fitted within the proposal, as later on the proposal may need
to be adjusted taking into account the different positions at stake. According to
Hull, once an issue has left the Commission and enters the other decision-making

122 On the nature of Green Papers and White Papers see L. Senden, Soft Law in European Commu-
nity Law (Oxford, Hart 2004) pp. 124-132.

123 See the Commission’s website at: <http://europa.eu.int/documents/comm/index_en.htm>.
124 Ibid.
125 See L. Senden, supra n. 122 pp. 124-132.
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arenas, the possibility of influencing it is considerably reduced.126 We will see with
the analysis of the structure of the Commission’s service that the preparation of a
draft is in the hands of lower officials within the division and the drafts prepared
there go upwards to the cabinets of the Commissioners and the agenda of the weekly
meetings of the Chefs de cabinets, as well as the Commission. In this chain of
drafts, the content of the proposal is gradually adjusted to the different positions
and considerations concerning the given policy/issue. Greenwood points to another
phenomenon which can influence the interest represented when he states that ‘the
higher a proposal goes within the Commission, the more reduced is the capacity for
interest representation because of its increasing politicisation, and the mechanics of
seeking change’.127 Another very interesting phenomenon, which will later be dis-
cussed in detail in Chapter 4 and in the analysis of the institutional balance, is the
shift in asserting the content of the Commission’s initiative by the different levels
of officials in the Council’s pyramid structure, the increasingly empowered posi-
tion of the COREPER, and the working groups therein. In addition, at this point,
one can recognise the increasing importance of the involvement of Council-related
organs in the early stages of the decision-making process. This growing importance
implies a bigger influence concerning the actual content of the initiative exercised
by these basically intergovernmental actors. Chapter 7 will provide an insight on
the Hungarian Permanent Representation’s activities in attempting to approach the
Commission in the legislative preparatory phase.

Still on a related point, networks and committees of experts frequently assist the
Commission providing assistance as independent experts on subjects that the Com-
mission wishes to explore and will potentially formalise in a legislative proposal.
Their governments appoint these experts and in principle they have no official man-
dates or instructions. As these experts are involved for various reasons in the prepa-
ratory work (the actual preparation of a legislative proposal, or a reaction to and the
management of a crisis) it would indeed be difficult for national governments to
prepare a reasonably coherent national position at this stage. However, these ex-
perts can serve as a source of information concerning intentions, plans and consid-
erations of the Commission, which can be useful in preparing the national position
in the next step: the working groups. The actual behaviour of civil servants in the
expert committees may allow inferences to be drawn as to how they regard their
position and roles within the committee. The findings of an investigation carried
out by Trondal and Veggeland show that civil servants from EU Member States
participating in expert committees and working group meetings report a strong po-
litical (national) allegiance and see their roles fundamentally as ‘government repre-
sentatives’.128

126 Hull, ‘Lobbying Brussels: A View from Within’, in S. Mazey and J. Richardson, eds., Lobbying
in the European Community (Oxford, Oxford University Press 1993) pp. 82-92.

127 J. Greenwood, Representing Interest in the European Union (Basingstoke, Macmillan Palgrave
1997) p. 35.

128 See J. Trondal and F. Veggeland, ‘Access, voice and loyalty: the representation of domestic civil
servants in EU committees’, 10 Journal of European Public Policy (2003) pp. 59-77 at p. 67. This
research compared the expert committee roles of Swedish and Norwegian civil servants and indicated
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6.2.2 The Commission’s executive powers

The Commission, given its impartial nature and specialised staff where technical
expertise cumulates, is eminently suitable to carry out executive responsibilities.
This executive power which is primarily delegated from the Council and the exer-
cise thereof is widespread and includes the implementation of EU policies, supervi-
sion and management. The Commission’s involvement varies in these fields, and
some of these powers are shared between different actors, such as committees,
other EU institutions, agencies and organs, or the Member States themselves. Firstly,
the Commission’s implementing role will be examined, together with its authority
to issue implementing regulations. Subsequently, direct implementation will be fo-
cused upon, notably in connection with competition policy and the supervision of
policy implementation. Management powers relate to financial management, in
particular that of the budget, the Common Agricultural Policy and the Structural
Funds.

6.2.2.1 Implementation of EU policies
A policy decision often taken by the legislator needs to be implemented and the
Treaty provides for two general clauses which empower the Council of Ministers to
delegate implementing powers to the Commission concerning secondary legisla-
tion.129 Article 211 EC provides for the implementation powers of the Commission
conferred by the Council whereas Article 202 EC, an additional clause inserted by
the Single European Act, confers on the Commission ‘in the rules which the Coun-
cil adopts, powers for implementation of the rules which the Council lays down’.
This provision basically puts the Commission in an executive position within the
institutional framework, where the Council can reserve such power only in specific
cases. Completing this function, the Commission draws up and issues implement-
ing rules (regulations, directives or decisions). These implementing rules often con-
tain detailed rules that are not incorporated in the basic regulations or directives,
but which are vital in policy areas where technical specification is required. This is
practically a complementary legislative function of the Commission: in order to be
implemented the legislative measure needs further regulatory actions. The Com-
mission has the necessary technical expertise and facilities that make it the primary
executive institution. In order to supervise the implementation, committees have
been introduced in the procedures. They are comprised of national representatives
and are involved in the implementation procedure at the Commission. This is the
phenomenon of comitology: committees comprising of national civil servants and
appointed by the Council to supervise the exercise of the Commission’s implemen-
tation power conferred by the Council.130

that Norwegian officials participating in expert committees with relevance to the country’s EEA mem-
bership consider themselves rather as independent experts, most probably because they do not receive
such intensive government instructions and are not part of the coordination to the same extent as their
Swedish counterparts.

129 M.A. Pollack, supra n. 116 at p. 88.
130 The origins of comitology can be traced back to the beginning of the market for various agricul-

tural products and their organisation by the Commission back in the 1960s. These intergovernmental
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6.2.2.2 Exerting (national) interests through the comitology committees
The above-mentioned reasons for the establishment of the committees and their
introduction in the Commission’s implementing legislative actions display the Mem-
ber States’ desire to ensure their position in the acts adopted by the Commission
with the assistance of these committees. There are different ways and means for
comitology committees to import intergovernmental elements and, with that, na-
tional interests.131 The extent of the involvement of these committees varies accord-
ing to their type and function, laid down most recently in a Council decision in
2006.132 On this basis, we can distinguish between advisory, management and regu-
latory committees.

‘Utmost account’ must be taken of the opinion pronounced by the advisory com-
mittees about the draft of the implementation measure, but such an opinion does not
bind the Commission in the implementation procedure. Management committees
are more intensively involved, given that if this committee is against the draft mea-
sure then this must later be referred to the Council and the Commission may defer
the application of the measure for a period of time not exceeding three months.
Another important factor is that members of the Permanent Representation may
attend the meetings of the management committees and assist the Commission in
exercising the delegated implementation function. The members of the Permanent
Representation, however, do not really make any real contribution to the discus-
sion, but can obtain information concerning any possible policy implications of the
decisions taken by the committee.133

The Commission’s playing field is substantially restricted when regulatory com-
mittees are involved: the Commission needs the support of a qualified majority in
these committees to be able to adopt measures, and if such support is lacking, the
measure has to be submitted to the Council to decide thereon by a qualified major-
ity. Furthermore, the Commission can only proceed in adopting the act if the Coun-
cil adopts no position during a period of three months, otherwise the Council decides
on the draft implementation measure and the Commission must follow this deci-
sion. Direct Member State consultation takes place before the adoption of safe-
guard measures and an obligatory notification after adoption. Member States can

committees comprise a complex web of monitoring and safeguarding mechanisms designed to ensure
that the Commission does not have too free a hand in its complementary legislative function during the
implementation procedure.

131 For an illustration of how these committees play a role and decide in the light of non-general EU
interests, but going beyond what is perceived as the national interest, see S. Kraphol and K. Zurek,
‘The Perils of Committee Governance: Intergovernmental Bargaining during the BSE Scandal in the
European Union’, 10 European Integration Online Papers (EIoP) (2006) available at: <http://eiop.or.at/
eiop/texte/2006-002a.htm>.

132 Council decision 2006/512/EC amending Decision 1999/468/EC laying down procedures for
the exercise of implementing powers conferred on the Commission. Prior to these documents, Council
decision 87/373/EEC laying down the procedures for the exercise of implementing powers conferred
on the Commission, Official Journal L 197, 18 July 1987 as well as the modus vivendi 20 December
1994 between the European Parliament, the Council and the Commission concerning the implement-
ing measures for acts adopted in accordance with the procedure laid down in Art. 189b EC; OJ 1994 C
102/1 regulated these procedures.

133 J. de Zwaan, supra n. 30 at p. 45.
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influence the content of such measures by requesting that they be referred back to
the Council. This system entails a restricted power for the Commission and the
necessary interaction with the committees while there is a positive impact as far as
the comitology is concerned. For example, the Commission can gain information
on Member States’ positions and takes them into account in future legislative/imple-
mentation proposals. The amendment proposed by the Treaty of Lisbon included
the joint role of the European Parliament and Council exercised in co-decision to
lay down the rules and general principles of the comitology procedures and the
control by Member states over the Commission exerted in these procedures.134

6.2.2.3 The Commission’s role in direct policy implementation: competition
policy
Article 85 EC provides for the Commission’s duty to ensure the application of
Articles 81 EC (prohibiting anti-competitive behaviour) and 82 EC (prohibiting
dominant positions) and entrusts this institution with cases of suspected infringe-
ments of these principles, in cooperation with the competent authorities of the Mem-
ber States. The powers and means at the Commission’s disposal vary; they may
take the form of a request for information from governments, competent authorities
and undertakings135 or inspections at the undertaking in question.136

The forty-year old enforcement regime in competition policy, under which the
European Commission performed the major enforcement role, has been replaced
by a decentralised regime in order to coincide with the EU enlargement to 25 Mem-
ber States. Regulation (EC) No 1/2003137 was adopted on 16 December 2003 and it
replaced Regulation (EEC) No 17/62. One of the main changes to the previous
system in institutional terms was the decentralisation of a large part of the enforce-
ment of EC competition rules. National competition authorities and national courts
play a crucial role in the application of EC competition rules. In addition, state-aid
inspection by the Commission under Article 88 EC ensures a constant view that the
Commission is keeping on all systems of aid existing in the Member States, as well
as instant information for the Commission concerning such aid. Most aspects moni-
tored by the Commission relate to the functioning of the market and are settled at an
early stage.138

134 Art. 291(3) Treaty on the Functioning of the European Union.
135 Council Regulation (EC) No. 1/2003 of 16 December 2002 on the implementation of the rules

on competition laid down in Arts. 81 and 82 of the Treaty, OJ L. 4. 1. 2003.
136 Ibid., Art. 14.
137 Council Regulation (EC) No. 1/2003 of 16 December 2002 on the implementation of the rules

on competition laid down in Articles 81 and 82 of the Treaty, OJ L 4 Jauary 2003.
138 The 23rd Report on monitoring the application of Community Law (COM(2006/416) reveals

that in the first year after the 2004 enlargement the Commission issued around 1,623 letters of formal
notice, 737 reasoned opinions and made 166 references to the ECJ.
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6.2.3 Supervising implementation of Community law: the Commission as the
‘guardian of the treaties’

The Commission exercises very extended monitoring powers provided by Article
226 EC, which states that if the Commission considers that a Member State has
failed to fulfil an obligation, it delivers a reasoned opinion on the matter after giv-
ing the State concerned the opportunity to submit observations. The procedure can
finally end up before the Court, if the State does not comply with the Commission’s
opinion within the period laid down by the Commission.139 The Commission thereby
seeks to end the infringement by the Member States concerned by analysing the
nature of the infringement and ultimately by bringing the matter before the ECJ.

The Commission also delivers a reasoned opinion and exercises monitoring when
a Member State considers that another Member State has not fulfilled an obligation
under the Treaty and brings the matter before the ECJ.140 If the ECJ has found a
Member State to be responsible for not having met the requirements laid down in a
judgment, the Commission may again bring the Member State before the ECJ and
the Court can impose a lump-sum penalty payment on the Member State.141 Such
extended monitoring powers make the Commission the ‘guardian of the treaties’,
in other words the ‘Community watchdog’.142 Furthermore, the Commission draws
up annual reports on the monitoring of the application of Community law within
the framework of its supervisory function. The reports are drawn up in response to
a request by the Member States along the lines of point 2 of Declaration 19 annexed
to the TEU and the Resolution of the European Parliament of 9 February 1983. The
reports give an overall view of each sector after national reports and surveys have
been made in the Member States.

6.2.4 The Commission’s involvement in management of policies

Decisions taken and policies implemented need to be managed and the Commis-
sion carries out a number of these management tasks, in particular relating to EU
finances. The Commission most importantly oversees the collection of the budget-
ary revenue, and by doing so, it cooperates closely with the national collecting
agencies. Within the framework of this cooperation, the Commission specifies what
assets the national agencies should collect on behalf of the EU, and which rules
should apply, as well as monitoring the activities of these national agencies.143 Much
of this financial management takes place within the framework of the Funds, such
as the European Regional Development Fund, the European Social Fund and Struc-
tural Funds. A very important sector, which is completely shared between the Com-
mission and the Member States, is the Common Agricultural Policy, in the sense

139 Art. 226 EC.
140 Art. 227 EC.
141 Arts. 227 and 228 EC.
142 Both expressions borrowed from J. Steiner and L. Woods, supra n. 115 at p. 31.
143 N. Nugent, supra n. 91 at p. 287.
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that the various forms of price support payments are administered jointly by the
Commission and the Member States, this being done through the European Agri-
cultural Guidance and Guarantee Fund (EAGGF).144

6.3 Relations with the governments of the Member States

Keeping close contact directly between the national governments and the Commis-
sion has a double interest and is beneficial for both parties. From their perspective,
national governments need to have effective channels where they can influence the
content of the initiatives and legislative proposals and preferably try to gain infor-
mation on the Commission’s activities in advance. However, the Commission also
needs the same close links, because ultimately the government representatives would
vote on Commission proposals within the framework of the Council of Ministers,
and having information on their position (whether they are likely to support the
proposal or not) is essential for the Commission’s effective initiative activity.145

The Commission has various contacts in the Council’s decision pyramid: following
the policy initiation, the discussions are conducted by the working groups on the
lowest level, where the Commission actively takes part and observes the reaction of
the Member States through their representatives. Similarly, the COREPER has per-
manent contact with the Commission’s cabinets and background staff and the Com-
mission is invited to take part in meetings.146 Nugent identifies possible contact and
channels of information flow between the Commission and Member States in the
meetings between the President of the Commission and the Heads of Government
and between the Commissioners and national ministers, and through the flux of
information between the Commission officials and the national officials of national
ministries.147 Sensitivity towards the Members States’ positions is essential for the
thorough preparation of proposals, and knowing in advance which Member State
will surely support the initiative and if not supportive, what amendments are needed
in the proposal to win over the hesitant(s) in the Council of Ministers.

As we have seen while analysing the Council of Ministers and the European
Council, the national governmental representatives gather in these forums, with
background assistance from the governmental sectoral staff. Article 4 EU provides
for Commission’s assistance in the work of the European Council. The Commis-
sion still maintains its important role in the shaping of proposals and ideas, because
the European Council has the disadvantage of having its meetings held infrequently
and is still fragmented by national or political divisions, as opposed to the Commis-
sion, which has a stable structure and regular working operations.148 The Council of
Ministers, on the other hand, meets frequently, the meetings take place in specialised

144 P. Craig, ‘The Constitutionalisation of Community Administration’, 28 European Law Review
(2003) pp. 840-864 at p. 858.

145 N. Nugent, supra n. 1 at p. 196.
146 See Council Decision of 15 September 2006 adopting the Council’s Rules of Procedure,

OJ 2006 L 285/47.
147 N. Nugent, supra n. 1 at p. 197.
148 See more details in N. Nugent, supra n. 91 at p. 187.
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sectoral formations and extensive preparatory work and negotiation discussions are
carried out prior to the final decision-making on the ministerial level. Protecting
national interests is often one of the main concerns of the Council’s meetings, which
is the essential negotiating forum of the representatives of national governments.
However, for determining the developments in EU affairs as a whole, the Commis-
sion is the most suitable institution, as it is a permanent actor, unlike the presidency,
which rotates after a period of time which is too short (six months). Furthermore,
the Commission is believed to give an overall sense and purpose to the integration,
unlike the Council, which meets in formation and specialises in sectoral policies.149

6.4 The ‘other’ Commission: The civil service of the Commission

6.4.1 The cabinets of Commissioners

Commissioners are provided support and high-level assistance by their cabinets.
One cabinet belongs to each Commissioner and this is comprised of national or
Community officials working directly for and being responsible to the Commis-
sioner. These officials are appointed by the Commissioners and by the end of the
Commissioner’s mandate the cabinets dissolve. Commission President Prodi re-
duced the number of officials comprising the cabinets at the very beginning of his
office, thus, under the new rules the President has nine A-grade staff in his/her
office and the other Commissioners have six. Another aspiration of the Prodi Com-
mission was the introduction of a multinational cabinet structure, ensuring the rep-
resentation of at least three different nationalities in each cabinet and that the chef
de cabinet and the deputy chef de cabinet should preferably be of a different nation-
ality from that of the Commissioner. Prior to this regime, the general rule was that
the cabinet member and the Commissioner had the same nationality and, in fact, it
had certain advantages. Nugent points to many beneficial facts, for example, he
states that it enabled cabinets to be used as an important source of information as to
when an initiative or proposal was likely to create difficulties arising from national
preferences, and it provided for easy cooperation between the cabinet and the Per-
manent Representative as well as for a good flow of information. On the other
hand, as has been pointed out earlier, protecting the national interest can severely
damage the principle of collegiality, that is, the common responsibility for the deci-
sions taken.150

Members of the cabinet are not subject to the recruitment examinations, the
concours, but their appointment is mostly the result of a political decision taken by
the Commissioner. Any skill or expertise required by the Commissioner can be
helpful, just like a political affiliation shared with the Commissioner.151 One of the
proposals in relation to the reform of the structure of the cabinets made by the
European Union of Federalists suggested that in order to achieve a more balanced
multinational composition of the cabinets, and to avoid the emergence of a second

149 Ibid., p. 188.
150 Ibid., p. 120.
151 Ibid., p. 122.
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COREPER in the cabinets (representing primarily national interests), none of the
cabinets should have more than three civil servants coming from the same Member
State.152 The organisation of the cabinet follows a hierarchical structure, with the
chef de cabinet at the top, followed by the deputy chef de cabinet, and the other
members of the cabinet. The functions of the cabinets are numerous and are inher-
ently linked with the different functions of the Commissioner. Every-day assistance
requires continuous information, support and advice. In order to complete this func-
tion effectively, the members of the cabinets need an overall understanding not only
of the portfolio relating to their Commissioners, but of the other, potentially rel-
evant portfolios as well, as Commissioners may need information on related mat-
ters during the collective deliberations and forms of decision-making by the
Commission. One of these procedures is the written procedure, which is used where
‘deliberations in College do not seem to be necessary because all points have been
agreed by the relevant DGs and approval has been given by the Legal Service’.153

Used mainly in routine and uncontroversial matters, the proposal is sent to the cabi-
nets, and if there is no objection within a specified period the decision is taken.154

The weekly meetings of the College are preceded by the discussions of the chefs de
cabinets aiming to resolve any differences. If they do so, similar to the COREPER’s
pre-discussion function, the matters become ‘A points’ and need no discussion within
the College, only rubber-stamping. This function renders the cabinets the primary
drafter of College meetings, shaping this latter at the political level; as for adminis-
trative issues, the Secretariat General undertakes the preparation.

Keeping contacts with lobbying and pressure groups, the cabinets protect the
Commissioners from much of the lobbying activity by dealing with many lobbyists
themselves via the numerous contacts the cabinets have with Commission-based
and other individuals, representatives, groups and organisations.155 Another very
important role of the cabinets is that they constitute the key link between the Com-
missioners and the services: the DGs and special services, keeping track of the day-
to-day routine contacts between the political and administrative levels of the
Commission, be it ‘their own’ Directorate General (DG) or the senior level of the
other policies’ departments.156

When one talks about the Commission, in reality it has two meanings: the Col-
lege of Commissioners, at the top of the multi-functional Brussels institution, and
the extended administrative service, built up in a defined structure. The Commission’s
administration is without doubt the biggest among the European institutions, but
still rather small compared to a national administration.

6.4.2 The Commission’s bureaucracy

The Commission’s departments are called Directorates General, covering the field
of the portfolio with which the Commissioner is entrusted, and bearing the name of

152 Agence Europe 09/09/2004.
153 N. Nugent, supra n. 91 at p. 122.
154 P. Craig and G. de Búrca, supra n. 5 at p. 56.
155 N. Nugent, supra n. 91 at p. 125.
156 Ibid., pp. 127-130.
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the policy for which he/she is responsible. There are DGs in the following policies
supervised and assisted by the Commission’s Legal Service: Agriculture, Competi-
tion, Economic and Financial Affairs, Education and Culture, Employment and Social
Affairs, Energy and Transport, Enterprise, Environment, Fisheries, Health and Con-
sumer Protection, Information Society, Internal Market, Joint Research, Justice and
Home Affairs, Regional Policy, Research, Taxation and the Customs Union. Exter-
nal relations are divided between different DGs, such as: Development, Enlarge-
ment, EuropeAid – Cooperation Office, External Relations, Humanitarian Aid Office
and Trade. The European Anti-Fraud Office, Eurostat, Press and Communications,
the Publications Office and the Secretariat General carry out specialised services.
Furthermore, several units are responsible for internal services: the Budget, the
Group of Policy Advisers, Informatics, the Internal Audit Service, Interpretation,
the Legal Service, Personnel and Administration and Translation.157

According to Schermers and Blokker, in the year 2002-2003 there were 19,561
staff members working for the Commission, 2,500 for the Council, 3,519 for the
European Parliament, 940 for the Court of Justice, and 522 for the Court of Audi-
tors.158 These data are taken from the year prior to the EU’s all-time biggest en-
largement, and the recruitment of staff coming from the newly joined countries was
still in process at the time of the research, so it is difficult to calculate the actual
number of staff employed by the EU Institutions. Certainly, the Commission em-
ploys the most extended staff in a structure of departments. More recently, estimat-
ing the number of staff working at the EU institutions has not been an easy venture.
The picture is even more complex as there are various forms of contracts and em-
ployment at the institutions. The website of the Commission’s DG Administration
claims that there are around 25,000 temporary and permanent staff and 8,518 exter-
nal Commission staff (the latter includes seconded national experts, contracted agents,
etc.,).159 However, other numbers have been estimated, for example by a British
Government research (about 37,000), and other research has discovered that the
EU actually employs over 54,000. Of this figure, research shows that 42,000 are
employed by the Commission alone.160 The first open competition for employment
was announced in December 2003 for the citizens of the countries joining in 2004.
Officially, there are no country quotas applied in the selection procedure, yet there
are some guideline numbers indicating the approximate number of officials which
the institutions anticipate selecting from the successful candidates. Such an indica-
tion also roughly refers to the geographical ratios and, indirectly, to the power of
the given Member State within the institution at hand, thereby ensuring a geographi-

157 See the Commission’s website at: <http://europa.eu.int/comm/dgs_en.htm>.
158 H.G. Schermers and N.M. Blokker, International Institutional Law: Unity within Diversity (Bos-

ton, Nijhoff 2003) p. 496.
159 DG Admin. Establishment Plans for 2007, statistical bulletin available at: <http://ec.europa.eu/

civil_service/about/figures/index_en.htm>.
160 ‘Found: EU’s 29,000 hidden employees’, by Rob Watts, The Sunday Telegraph, 29 January

2007. The referred research was carried out by the Westminster think-tank Open Europe, their findings
can be read at: <http://www.openeuropeblog.blogspot.com>.
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cal balance within the European civil service.161 During the two years following the
2004 enlargement the European Commission employed 1,627 staff from the new
Member States, out of which 285 were Hungarian nationals.162 Further numbers
found on the Commission’s website show that in January 2007 a total of 369 Hun-
garians were employed as officials and temporary agents at the Commission’s DGs
(230 as administrators, 139 as assistants), the corresponding number for the simi-
lar-sized Czech Republic is 273 (178 and 95, respectively). The senior management
functions, which are not filled by competition, but are based on an appointment
procedure, have been very successfully acquired by Hungarians: 9 director posts
out of the 28 published were filled by Hungarians by March 2007. On the middle-
management level, altogether 15 Hungarians work in the head of unit grade (AD9-
AD12), employed following an open competition selection procedure. The decision
on the enlargement of EU staff after 1 May 2004 envisaged hiring 600-620 civil
servants with Hungarian nationality up to 2010, which means around 520-525 offi-
cials at the Commission.163

The nationality of the civil servants at the Commission will be tackled as an
important aspect when the analysis in Chapter 7 explores the information-seeking
and the information-transmitting practice at the Brussels arena. The analysis will
explore whether there exist any cooperation and contact between compatriots, and
whether cultural/historical factors can contribute to the participation of these actors
within the network built around the decision-making procedure, with special con-
sideration being given to Commission civil servants.

6.4.2.1 The recruitment competitions: concours164

Officials other than the cabinet members are recruited on the basis of the periodic
competitive examinations, the concours. The recruitment competition takes roughly
one year from the time of publishing the vacancies in the Official Journal until the
drawing up of the reserve list. These competitions are organised by the European
Communities Personnel Selection Office (EPSO)165 with the mission being to se-
lect highly qualified staff for recruitment to all institutions of the EU. The competi-
tion involves a pre-selection stage, consisting of multi-choice questions, a set of
written tests, often involving case studies, and a final oral examination. The quali-
fications needed for the competitions are basically the citizenship of a Member
State or of an accession state and very good knowledge of at least one other official
language of the EU besides one’s mother tongue. The Staff Regulations, in the light
of the 2004 enlargement and the modernisation of the working environment, aim to
require the demonstration of an ability to work in a third EU language within three

161 Á. Déri, ‘Eutokrataként Brüsszelben’ [In Brussels as an Eutocrat] available at: <http://www.feek.
pte.hu/tudasmenedzsment/index>.

162 ‘Magyarország Európa-politikája az európai uniós tagság első két évében’ [Hungary’s EU
policy during the first two years of EU membership], Memo of the EU Information Service at the
Hungarian Ministry of Foreign Affairs published on 22 March 2007.

163 Ibid.
164 Data available at the EU’s official website: <http://europa.eu.int.epso/faq/faq-home_en.cfm>.
165 The EPSO was established on 26 July 2002 and became fully operational on 1 January 2003.
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years from the commencing of employment.166 For the different categories of em-
ployment, different qualifications, experience and educational backgrounds are re-
quired.

6.4.2.2 The staff grading system and structure
The official grading system consists of five categories of officials, based on quali-
fications. At the top of the grading system are the A-grade holders; this is the main
policy-making and policy-management grade. Divided into eight points, the hierar-
chy is as follows: AD15-16 Director General or equivalent; AD14 – deputy director
general, director or principal adviser, AD9-13 – head of unit, AD7-AD8 – principal
administrator, AD5-AD6 – assistant administrator. AD Linguists grade-holders com-
prise the translator and interpretation staff of the Commission, whereas staff with
grade AST undertake routine, administrative tasks, clerical and secretarial jobs, as
well service and manual jobs.167

The hierarchical structure of the staff starts with the Commissioner, the head of
the portfolio. A Director General, who is responsible to the relevant Commissioner,
leads each Directorate General. Directors head the Directorates, the components of
the DGs. Parts of the Directorates are divisions or units, having a Head, who is
responsible to the relevant Director.168 Appointment to the higher posts is subject to
intense national rivalry. The decision is taken by Commissioners themselves and
depends, in part, on ensuring that each country has a fair share of the posts. This
means that the most suitable person will not always be appointed, a fact which is
damaging to morale.169 This recruitment practice – what the French regard as a
‘recruitment principle’ – reveals the major considerations of the employer when
selecting candidates during the recruitment procedure. This practice is most com-
mon in the French concept of public administrations, i.e., in the Latin countries
(Spain, Portugal, Italy and France) and it tends to stress the importance of the equal
access principle. However, other countries, such as the Netherlands or the Nordic
countries, tend to emphasise the recruitment of the best suited candidates for the
position.170 Consequently, those candidates who are more familiar with the applied
recruitment principle can more readily adapt to the requirements.

6.4.2.3 National experts seconded to the Commission
The possibility to ‘borrow’ national officials and experts from the Member States’
administration for a limited period of time in order to carry out special tasks at the
Commission is an additional link between national administrations and the Com-

166 Council Regulation No. 723/2004 of 22 March 2004 amending the Staff Regulations of officials
of the European Communities and conditions of employment of other servants of the European Com-
munities, OJ 2004 L 124.

167 Commission Press Release IP/01/1514, 30 October 2001 on the reform proposal of its staff
policy and career structure, available at: <http://europa.eu./epso/working/career/cat_la_en.htm>.

168 P. Craig and G. de Búrca, supra n. 5 at p. 59.
169 T. Hartley, The Foundations of European Community Law, 5th edn. (Oxford, Oxford University

Press 2003) p. 15.
170 Structural Elements for Recruitment in European Civil Service Systems, available at: <http://

www.oecd.org/dataoecd/44/60/1850479.htm>.
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mission. The aim of secondments is established in the White Paper on Governance,
issued by the European Commission in 2001, stating that ‘exchange of staff and
joint training between administrations at various levels would contribute to a better
knowledge of each other’s policy objectives, working methods and instruments’.171

The detachment of national officials serves to strengthen the links between national
ministries and the Commission, it improves knowledge concerning EU policies,
and it provides for specialist knowledge, expertise and experience if that it is not
available among the established staff of the Commission. These national experts
can be seconded from national, regional or local public authorities. The period of
detachment is a minimum of six months and a maximum of four years.172 During
this period the national experts are paid by their home administration and are, there-
fore, apart from a daily expense allowance that they receive from the European
Commission, cost-free for this European institution.173 The prerequisite for such a
detachment is at least three years’ professional experience in an A or B category
post and special importance is given to geographical balance and equal opportuni-
ties when selecting the seconded officials.174 Secondments may be obtained in vari-
ous ways: usually the Directorates-General in need of a seconded official notify the
DG Admin of their vacancies and in turn DG Admin notifies all the Permanent
Representations of the Member States of the vacancies they wish to fill; here, the
Permanent Representations are invited to nominate candidates.175 It is also possible
that during their work the staff at the EU institution in question will come into
contact with officials from Member States and when a need for specific expertise
arises, the Head of unit will already know, on the basis of previous cooperation,
which national expert could best fulfil the tasks and no notification has to be sent to
the Member States.176 The location of the work for seconded national experts can
vary among the Commission’s offices: Brussels, Luxembourg or at the Joint Re-
search Centre in Ispra in Italy.177

The seconded national experts carry out their duties solely in the interest of the
Commission and have the same rights and obligations as EU officials, but should
not take responsibility on behalf of the Commission for the exercise of its public
law prerogatives.178 The training of seconded national experts is possible and is
promoted in the light of the enlargement; such training is organised by the Commis-
sion.179 Alongside national officials, experts from the private sector can be sec-

171 COM (2001) 428, ‘European Governance: A White Paper’, p. 13.
172 Article 4 Commission Decision laying down rules on the secondment of national experts to the

Commission, C (2006) 2033.
173 Ibid., Art. 2.
174 <http://europa.eu.int/comm/reform/2002/chapter04_en.htm>.
175 Art. 1(5) Commission Decision of 1 January 2006 laying down rules on the secondment of

national experts to the Commission, C (2006) 2033.
176 Information found on the website of the UK Permanent Representation to the EU: <http://www.

ukrep.be/seconded.html>.
177 Ibid.
178 Preamble Commission Decision of 1 January 2006 laying down rules on the secondment of

national experts to the Commission, C (2006) 2033.
179 Ibid., Art. 3.
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onded, only when specialist knowledge is required but their secondment is subject
to strict rules. There are no doubts as to the benefits to be obtained from these
secondments: the detached national experts gain a unique professional experience,
which is extremely useful for the national governments when they return after their
secondment. Furthermore, they obtain a thorough insight into EU policies and adopt
a certain EU loyalty and identity.180 It is also a very beneficial way for the Commis-
sion to recruit experts quickly and almost cost-free and it ensures experience and
expertise alongside its established staff. As to the intriguing question of what repre-
sentational roles the seconded national experts assume, Trondal’s empirical survey
based on the institutional perspective of representation demonstrated that they tend
to follow a tripartite representational behaviour that ranges between departmental
(portfolio), epistemic (professional) and supranational interest.181

7. The European Parliament

Institutional evolution and the gradual development of roles and powers are the
most significant in the case of the European Parliament. The roles of its predeces-
sor, the Assembly in the Treaty of Paris were minimal and the Treaty of Rome
establishing the EEC did not improve these initially insignificant powers of the
Assembly, which changed its name to a more symbolical ‘European Parliament’ in
the course of the years and the evolving integration. In the following section we
will see that the incremental gain of (political) identity and position within the insti-
tutional structure rendered the European Parliament an institution which is able to
conduct its tasks by its members and to contribute to legitimacy and democracy in
the decision-making procedures.

7.1 The Members of the European Parliament (MEPs)

7.1.1 The mandate of the MEPs: from delegation to direct election

National parliaments delegated parliamentarians from amongst their members until
1979, when the first direct European Parliament elections took place. Carrying a
dual mandate – national and European – has advantages: more established political
expertise and experience, more insight into national political positions and trans-
mission between the two levels, although the European Parliament at this time did
not have significant powers. The disadvantages of such a dual mandate are obvi-
ously the time factor and the doubts as to whether the deputy can contribute effec-
tively and successfully to both political scenes simultaneously. Restricting the sphere

180 On the emergence of supranational loyalties and identities amongst seconded national civil
servants See J. Trondal, ‘The Parallel Administration of the European Commission, National Officials
in European Clothes?’, ARENA Working Papers, WP 01/25 (2001) available at: <http://www.arena.uio.no/
publications/wp01_25.htm>.

181 See J. Trondal, ‘An Institutional Perspective on Representation. Ambiguous representation in
the European Commission’, 10 European Integration online Papers (2006) available at: <http://eiop.or.at/
eiop/texte/2006-004a.htm>.
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of potential MEPs to existing MPs also implies that only parties represented at the
national level could be represented in the European Parliament. Furthermore, the
MEPs were indirectly elected and that raised questions whether the electorate had
wished to see the same person on both the Community and national level and how
legitimate the mandate was. The first collective meeting of the 78 members of the
Common Assembly was held in Strasbourg on 10 September 1952. After just a few
months, by June 1953, the MEPs decided to sit according to political affiliation,
instead of nationality, thereby enforcing the transnational character and coopera-
tion.182 Despite the initial dual and indirect mandate, the ECSC Treaty provided for
the possibility of direct elections, stating that ‘the Assembly shall draw up propos-
als for elections by direct universal suffrage in accordance with a uniform proce-
dure in all Member States’, leaving the Council to ‘make appropriate provisions’ in
accordance with respective constitutional requirements of Member States for the
implementation of direct elections.183 Based on this provision, a subcommittee was
soon established to investigate the methods for implementing the provision on di-
rect elections.184 In the aftermath of the Maastricht Treaty, with the introduction of
European citizenship the Council adopted Directive 93/109/EC of 6 December 1993
laying down detailed arrangements for the exercise of the right to vote and to stand
as a candidate in elections to the European Parliament for citizens of the Union
residing in a Member State of which they are not nationals.185 On the level of pri-
mary law, in the Treaty of Amsterdam the adoption of a uniform electoral procedure
for the European Parliament has been simplified by permitting such a system not
necessarily to be ‘uniform’ but to be ‘in accordance with principles common to all
Member States’.186

Certainly, the only uniform element in the procedural systems of the EU Mem-
ber States is that 18 years of age is the minimum age for the right to vote. Concern-
ing other elements we can see a great variety: at the 2004 European Parliament
elections, 18 Member States had single national constituencies and the other coun-
tries divided their constituency into districts, mostly on a regional level.187 Voting
preferences also vary, as in some countries electors have the possibility to give
preferences to a vote or to give a vote to a list and attribute preferential votes to
candidates within that list; however, in some Member States the lists are closed and
the electorate cannot express preferences. The allocation of seats is based on differ-
ent distribution methods and/or the establishment of a 5% threshold.188 The propor-

182 D. Judge and D. Earnshaw, The European Parliament (Basingstoke, Palgrave Macmillan 2003)
p. 31.

183 Art. 21(3) ECSC Treaty (Treaty of Paris).
184 V. Herman, ‘Direct elections: The Historical Background’, in V. Herman and M. Hagger, eds.,

The Legislation of Direct Elections to the European Parliament (Farnborough, Gower 1980) at p. 14.
185 OJ 1993 L 329, pp. 34-38.
186Amended Art. 138(3) EC.
187 The following Member States have a election system of single national constituency: the Czech

Republic, Denmark, Estonia, Greece, Spain, Cyprus, Latvia, Lithuania, Luxembourg, Hungary, Malta,
the Netherlands, Austria, Portugal, Slovenia, Slovakia, Finland, Sweden, data found on European navi-
gator: <http://www.ena.lu/europe>.

188 To give an overview without going into the specific aspects of the different methods used for the
allocation of votes: While in most of the countries (including Hungary) the d’Hondt distribution method
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tion of MEP voters is also very different: in the 2004 EP elections, there was one
MEP in Hungary for every 335,260 voters, while in Poland there was one MEP for
every 555,298 voters.189 Nugent points out that in this context the ‘EP seats are
distributed not just on grounds of national equitability but also with an eye to ensur-
ing that the representation of small states are not totally swamped in EP decision-
making processes.’190

7.1.2 Constituencies, contacts with the electorate and campaigns in the run-up
to the European Parliament elections

MEPs clearly represent more individual constituents than do members of the na-
tional parliaments as the number of the electorate represented by each MEP is far
more than that of national MPs.191 Consequently, keeping contact with the elector-
ate and being informed about the preferences of their electorate can easily be more
cumbersome, less visible and might lead to a gap between the MEPs and their
electorate. The most common methods for maintaining contact between MEPs and
the electorate are the main media: television, radio, the press, the Internet and pub-
lic hearings.

National parties draw up the list of MEP candidates, deciding on their ranking,
and the electorate cast their votes on these lists. Furthermore, national parties carry
out the campaigns, therefore the profile of the run-up to European Parliament elec-
tions in the Member States is very much determined by national political issues and
attitudes.192 In the new Member States, EU-policy is a new factor, a new element in
targeting and attracting the political preferences of the electorate, which implies the
new task for national political groups to establish channels with and provide infor-
mation to the voters about their aspirations within the EU. The easiest way of doing
so is the use of the same means that they use for national elections and, most likely,
the same arguments for the major policy issues and the country’s participation at
the EU level. The depth of integration should be recognised in every Member State
so that they can see that it is very difficult to speak about any of the policies on the
national level without referring to the EU’s involvement. Consequently, MEP can-
didates and the national party behind them should refer to the future aspirations on
the EU level by emphasizing their general standpoint on the national level and how

is employed; in Germany the Hare-Niemeyer method is used; in Latvia and Sweden the Sainte-Laguë
method is used; whereas in Slovakia the seats are distributed by the Droop method.

189 K. Chan, ‘Central and Eastern Europe in the 2004 European Parliament Elections – A Not So
European Event’, Sussex European Institute Working Paper No. 16 (2004) p. 11, available at: <http://
www.sussex.ac.uk/sei/documents/wp81.pdf>.

190 N. Nugent, supra n. 1 at p. 214.
191 See D. Judge and D. Earnshaw, supra n. 182 at p. 99.
192 Hix mentions other practices of allocating candidacy for MEPs in the Member States: he reveals

that alongside the national party leadership-controlled candidate lists, MEPs can be elected on regional
lists, in multi-member constituencies or in single-member constituencies. See Hix, ‘Executive Selec-
tion in the European Union. Does the Commission President Investiture Procedure Reduce Democratic
Deficit?’, 1 European Integration online Papers (EIoP) (1997) at p. 6, available at: <http://eiop.or.at/
eiop/texte/1997-021a.htm>.
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they wish to carry it out at the EU level. Therefore, general party standpoints on the
national level and aspirations and interest representation on the EU level are inter-
twined, and that can also explain why independent candidates, lacking a strong
party ideology background, are less likely to be elected to the European Parliament.
It is very possible, therefore, that core issues, which had been strongly advocated
by national parties and were likely to win over the electorate at the national elec-
tions, will turn up once again during the European Parliament election campaign as
a further aspiration of the political party on the EU level. Therefore, it is difficult
for MEPs to have a convincing ‘European mandate’.193 The mandate is more of a
corollary of the trust with which they and their parties have been entrusted by the
electorate. One paradox of this phenomenon is that voters are mobilised around
national party programmes and affiliations, but the successful candidates will oper-
ate within the European Parliament’s transnational groupings. In this setting, how-
ever, alongside the actual basic political ideology, perceptions of individual issues
can greatly differ without electorate having any previous knowledge of the collec-
tive aspirations of these transnational party groups.194

This above-mentioned lack of information concerning general EU political is-
sues, the institutions themselves and the ‘distance’ between the constituency and
MEPs have resulted in national parties typically not being able to mobilize the
electorate concerning EP elections and it is still evident that major arguments and
political standings are related to national parties, national governments, and not to
any real European issues. Hix considers European Parliament elections to be ‘sec-
ond-order’ elections alongside the national ‘first-order’ elections.195 Such a hierar-
chical ranking is also revealed in the turnout in successive EP elections (Table 1): it
is significant that the turnout has been increasingly lower since the first direct elec-
tions in 1979. In 1994, the EU average was 57%, in 1999 it was 49%, while in 2004
only 45,7 % of the European electorate cast their vote to elect MEPs.196

The low turn-out in the CEE Member States during their first European Parlia-
ment elections is an alarming sign of how much the new European citizens ne-
glected the power of their votes. Such apathy and an initial passivity towards EU
politics in these primarily new democracies are shocking and provide these govern-
ments with a tough challenge if they are to ensure that the electorate remains in-
formed, interested and mobilized concerning EU issues. The low-turnout in the EP
elections is even more remarkable when one considers that just months prior to the
elections, the European Parliament was said to be the most well-known organisation
in these countries: 88% of the population in the new Member States were aware of
this institution, 78% assigned the most important role to the European Parliament

193 D. Judge and D. Earnshaw, supra n. 182 at p. 81.
194 Ibid., at p. 70.
195 S. Hix, The Political System of the European Union (Basingstoke, Palgrave Macmillan 1999)

pp. 180-184.
196 See R. Corbett, et al., The European Parliament, 4th edn. (London, Harper Publishing 2000)

p. 25 and <http://www.elections2004.eu.int/ep-election/sites/en/index.html>.
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and 53% trusted the European Parliament.197 The prestige of the European Parlia-
ment is also high vis-à-vis the national parliaments; in Hungary 44% totally agreed
with the EP’s immense pan-European influence and superiority, and on the overall
EU10-level this trend was also favourable (31% totally agree, another 31% tend to
agree and only 18% disagree). Scepticism in the old Member States is obviously
more significant as only 39% felt that the European Parliament is more powerful
than the national parliaments. Concerning the European Parliament elections, in the
‘new’ Member States 34% completely agreed, while 40% somewhat agreed, that
the elections are ‘really important’.198 The respective percentages in the EU15 are
18% and 44%.

197 Eurobarometer 2004 July, Full report available at: <http://europa,eu,int/comm/public_opinion/
cceb_en.htm>.

198 Ibid.

Table 1. EP Elections Turnout 2004

Source: European Union official website.
Available at: <http://www.elections2004.eu.int/ep-election/sites/en/index.html>.
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One can clearly see that popular opinion concerning the European Parliament
was (most) favourable in the new Member States just one month after accession
while they were still experiencing that historical moment: the accomplishment of a
politico-economic process that some of them had already been working for a de-
cade to achieve. Therefore, it is most striking that in the elections the turnout reached
a record low, a mere 26% in the new Member States, an average of 49% in the old
Member States, overall just above 45% of EU voters casting their votes.

7.2 The structure and work of the European Parliament

As we have seen, MEPs are grouped in parties and not according to their countries
and so they are seated as transnational political parties comprising different nation-
alities sharing major political ideas and ideologies. It is still doubtful, though, whether
major transnational political ideas are conducive to the work of singular MEPs;
rather, the European Parliament may be seen as a vehicle for a kind of national
interest representation, as the European Parliament can be considered to be another
channel for fuelling the absorption of the domestic interest in the decision-making
procedure. Chapter 5 and partially Chapter 7 will illustrate such mechanisms through
examples of collaboration between Hungarian MEPs and the Hungarian govern-
ment.199 The extension of the co-decision procedure strengthens the power of the
European Parliament, which includes the individual influence of MEPs in the ap-
propriate committee, and the increasing number of areas touched upon by this pro-
cedure implies a stronger influence for the Member State as well.

The provisions on the European Parliament’s organisation as well as its roles
with respect to the Council and the Commission are laid down in the Rules of
Procedure.200 This document is the fruit of the institution’s autonomy in terms of
deciding the way and form of its operation. The European Parliament’s functions
are carried out mostly by committees (standing or ad hoc committees), consisting
of MEPs, sometimes one MEP being a member to several committees at the same
time. Among the duties of these committees we find the exploration of ideas with
the Commission, the fostering of their own reports, and discussing developments
with the President of the Council.201 The main task of these committees is related to
the most important role of the European Parliament in legislation, in the form of
discussions and reflections on the Commission’s proposals. Proposals for legisla-
tive measures, just as all related documents, proceed through the committees and
become the subject of negotiations for the political groups. The extension of the
EU’s competence, the increasing power of the European Parliament, and its en-
hanced role in the institutional framework have equally contributed to the increased
importance of these committees and their preparatory work. Additionally, the evolv-
ing powers of the European Parliament have made a great difference in the dynam-
ics of the organisation of Parliament, in terms of the formerly consultative committees

199 See Chapter 5, section 4.8 and Chapter 7, section 4.
200 Rules of Procedure of the European Parliament, 16th edn, September 2007, available at: <http:

//www.europarl.europa.eu>.
201 Ibid.
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gradually becoming legislative and co-legislative committees and that has restruc-
tured their work. The Parliament influences the policy process through delegating
the scrutiny of legislation to its standing committees, where both national and party
group interests influence the committee work. The parties can control committees’
work through the procedures for allocating chairs, seats and reports, and by doing
so, party interests are exerted, while national interests are channelled through the
individual MEPs.202

The double-seated location of the European Parliament has been the subject of
discussion and strong lobbying from Member States, debating whether or not to
maintain the one week per month plenary session in Strasbourg, the remainder of
the discussion being carried out in Brussels and the at General-Secretariat in Lux-
embourg. Strasbourg is a historical symbol for the reconciliation of the French-
German difficulties and hosts the plenary sessions of the European Parliament once
a month. Luxembourg hosted the Parliament before the direct elections in 1979 and
is now the venue of the General-Secretariat. Brussels hosts the committee meetings
and the rest of the work. Clearly, such locally-divided work is not favourable, either
functionally or economically. Yet, even though the discussions have been in favour
of concentrating the work in one place, that is Brussels, the lobbying carried out
primarily by France has had such a strong influence that the EP’s geographical-
functional triangle appears to remain intact and this will remain so until the Council
modifies it by an unanimous decision.203

As we have seen in the brief historical overview in the introduction, in the EEC
it was the Council of Ministers and hence the intergovernmental approach that ini-
tially dominated the division of powers among the institutions, but the European
Parliament has gradually and very spectacularly enhanced its powers. Its character
and interinstitutional position have developed in areas such as legislation, supervi-
sion and budgetary matters and these evolutions have contributed to a large extent
to the democratic legitimacy of the functioning of the European Union. The analy-
sis will concentrate on the following main factors concerning the European Parlia-
ment: its legislative and budgetary roles in the institutional framework, its supervisory
function vis-à-vis the EU administration and finally the linkage points to the Mem-
ber States, in particular its relationship with the national parliaments.

7.3 The evolution of the European Parliament’s roles

In the institutional system of the ESCS Treaty, the Assembly consisted ‘of the peoples
of the States brought together in the Community… of delegates who shall be desig-

202 R. Corbett, et al., supra n. 196.
203 Recently, a widely recognised campaign promoting the one-seat petition, originally initiated by

the former Swedish MEP Cecilia Malström with other members of the Campaign for Parliamentary
Reform, led to the collection of more than one million signatures from European citizens in support of
a one-seat European Parliament. The matter was subsequently discussed by the European Parliament’s
Petition Committee and at the time of writing further discussions and evaluations are expected. Despite
the recurring discussions in the European Parliament and the discourse in civil society, the only demo-
cratically elected EU institution does not have any legal authority concerning this issue and, as has
been said, the decision must be adopted unanimously by the Council members.
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nated by the respective Parliaments’.204 In the initial institutional structure, the As-
sembly essentially had deliberative and supervisory roles without or with only an
insignificant effect on the actual decision-making and the scrutiny of the decision-
makers. The EEC and Euratom Treaties strengthened this structure in terms of en-
forcing its intergovernmental character and enlarging the Council’s playing field,
reducing the role of the supranational High Authority’s successor – the Commis-
sion –and reinforcing the Parliamentary Assembly’s role to exercise the advisory
and supervisory powers. The legislative role of the Assembly was initially enhanced
by the introduction of the formal right ‘to be consulted on Commission proposals
before adoption by the Council’.205 The role in the consultation procedure kick-
started the evolution of the formal role of the Assembly in the legislative process.
Another very important area where the Assembly’s role was significant is the bud-
getary procedure in which the EEC and Euratom Treaties allocated such a major
role for the Assembly206 that it became the ‘twin arm’ of the Council as the budget-
ary authority and, from 1970 onwards, following the signature of the First Budget
Treaty, this role for Parliament evolved with particular speed.207

7.3.1 The evolution of legislative powers

As early as in 1971, as a result of the proposal by Commissioner Altiero Spinelli,
the Commission set up a working group under the chairmanship of an academic,
Georges Vedel, to put forward a proposal to strengthen Parliament’s role.208 The
proposal related to the consultation procedure, introduced by the EC Treaty, by
which the EP is asked to give its opinion on the Commission’s legislative propos-
als, and which was considered by the ECJ to oblige the Council to seek Parliament’s
views. In the Isoglucose case209 the ECJ annulled a Council regulation on the ground
that it had been adopted without waiting for the Parliament’s opinion, in violation
of an essential procedural principle, a ground for annulment procedure laid down in
Article 230(2). Even though the consultation procedure only implies dialogue, but
does not oblige the Council to take into account the actual opinion of the Parlia-
ment, the procedure still formally involves the EP, granting it a reinforceable ‘de-
laying power’210 in the legislative procedure. In such a way of participation by the
European Parliament the European Court of Justice reveals a ‘power, which repre-
sents an essential factor in the institutional balance intended by the Treaty’ and
recognises that ‘it reflects at Community level the fundamental democratic prin-

204 Arts. 20-21 Treaty of Paris.
205 Art. 22 EEC Treaty, Art. 11 Euratom Treaty.
206 Art. 203 EEC Treaty, Art. 177 Euratom Treaty.
207 M. Westlake, The Commission and the Parliament, Partners and Rivals in the European Policy-

making Process (London, Butterworths 1994) p. 79.
208 Ibid., at p. 81.
209 ECJ, Case C-138/79 Roquette Frères v. Council [1980] ECR 3333.
210 M. McCown, ‘The European Parliament before the bench: ECJ precedent and EP litigation

strategies’, 10 Journal of European Public Policy (2003) pp. 974-995 at p. 976.
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ciple that the peoples should take part in the exercise of power through the interme-
diary of a representative assembly’.211

The Single European Act introduced two new legislative procedures – the coop-
eration procedure212 and the assent procedure213 – closely linked to the European
Parliament, thereby enforcing its role in the decision-making processes. Westlake
points out that the assent procedure provides the European Parliament with ‘an
infinite power of delay and an absolute power of rejection.’214 By doing so, there is
a possibility for Parliament to issue and ‘interim report … with a draft resolution
containing the recommendations for modification or implementation of the pro-
posal’.215 If such a recommendation is approved with the same majority as would
be required for the final assent, Parliament’s President requests a conciliation pro-
cedure and, furthermore, the Commission is strongly requested to modify its pro-
posal according to the recommendations of the European Parliament.216

The Maastricht Treaty further enhanced the European Parliament’s legislative
powers by introducing the co-decision procedure. Duff considers that the Maastricht
Treaty upgraded the legislative powers of the European Parliament to such an ex-
tent, that the Parliament ‘became the first chamber of a real legislature’ and conse-
quently ‘the Council is obliged to act from time to time like a second legislative
chamber rather than a ministerial directorate’.217 Furthermore, concerning the
Maastricht Treaty per se, some argued that the European Parliament ‘was perhaps
the largest net beneficiary of the institutional changes in the Treaty’.218 The Maastricht

211 ECJ, Case C-138/79 SA Roquettes Frères v. Council [1980] ECR I- 3333, para. 33.
212 The cooperation procedure (Arts. 252 and 253 EC) introduces a ‘second reading’ of the Council’s

position by the European Parliament, which means that when the Council’s position is referred back to
the European Parliament, it needs to contain an explanation and the European Parliament can think it
over – and exert influence if it is dissatisfied by amending it or rejecting it by an absolute majority vote.
The political importance of these votes are that they can only be overcome by a unanimous vote in the
Council, and such an influence places the European Parliament in a respectable position vis-á-vis the
Council and the Commission in the decision-making procedure. The Treaty of Amsterdam later almost
entirely eliminated the use of the cooperation procedure.

213 The assent procedure provides veto powers for the European Parliament, when the it considers
the proposal referred to it for a single reading without the possibility of amendments. The areas in
which assent needs to be given by the Parliament nowadays are the followings: sanctions imposed on
a Member State under Art. 7 EU for a serious and persistent breach of fundamental rights; international
agreements under the second paragraph of Art. 300(3) EC; the conclusion of association agreements
(Art. 310 EC); and the admission of new Member States to the Community, Art. 49 EU; the establish-
ment of the Structural and Cohesion Funds under Art. 161 EC; the uniform European Parliament elec-
toral procedure for the Member States; and amendments to the ECB Statute, Art. 107(5) EC. The
strength of Parliament’s power in these issues means that the Parliament must give its assent to the
action taken by the Council, and in the case of discord the use of the veto can block the whole decision-
making procedure.

214 M. Westlake, supra n. 207 at p. 96.
215 Ibid.
216 Ibid.
217 A. Duff, ‘Building a Parliamentary Europe’, in M. Telò, ed., Démocratie et Construction

Européenne (Brussels, ULB 1995) p. 253.
218 H. Wallace, ‘Politics and Policy in the EU: The Challenge of Governance’, in H. Wallace and W.

Wallace, eds., Policy Making in the European Union (Oxford, Oxford University Press 1996) p. 63.
The extended consideration of and respect for the European Parliament’s opinion is demonstrated in
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Treaty further extended the use of the assent procedure to ‘other agreements estab-
lishing a specific institutional framework by organising co-operation procedures,
agreements having important budgetary implications for the Community and agree-
ments entailing amendment of an act adopted under co-decision procedure’.219

The Amsterdam Treaty brought about modifications into the co-decision proce-
dure by simplifying it and strengthened the European Parliament’s position by abol-
ishing the Council’s possibility of pressing ahead with the proposal in the event of
a conciliation committee failure.220 Furthermore, the increasing objective to extend
the co-decision procedure to more and more policy fields and legislation issues was
gradually but successfully achieved by the Amsterdam and the Nice Treaty as well.
Legislative powers were also subject to discussions in the Convention on the Fu-
ture of the European Union, with the dominant desire being to introduce the co-
decision procedure as a general legislative procedure and, thereby, to strengthen the
position of the European Parliament in the institutional framework and to enhance
the legitimacy of legislation. Through the productive work of the Convention, sev-
eral contributions have analysed Parliament’s position in the legislation, some of
them explicitly proposing Parliament’s complete legislative status and the exten-
sion of the co-decision procedure to policy issues.221 Ultimately, the reforms brought
about by the Treaty of Lisbon did encapsulate the continuous efforts to further ex-
tend the co-decision procedure, in the meantime upgrading this procedure as an
‘ordinary legislative procedure’.222

Still, the European Parliament cannot yet be regarded as the ‘legislative’ arm of
European governance because the different phases of the legislative procedure are
significantly divided: the Commission proposes and the Council (together with the
European Parliament) disposes, and the European Parliament’s power of veto only
exists in the co-decision and assent procedure, while the Council is much stronger

the function of the ‘conciliation committee’. This committee is set up by an equal number of members
of the European Parliament and Council, with the Commission authorised to take part, aiming to reach
an agreement between the institutions on the given issue in case of discord after the second reading and
a rejection of the Council’s position by the European Parliament’s absolute majority vote. Indeed, the
Conciliation committee ‘shall take all the necessary initiatives with a view to reconciling the positions
of the European Parliament and the Council’, by ‘addressing the common position on the basis of
amendments proposed by the European Parliament’. The agreement reached by the conciliation is
furthermore subject to a majority vote in the European Parliament and a qualified majority in the
Council. If the conciliation committee fails to achieve such an agreement, the proposal falls by the
wayside. The importance of this procedure is thus that it provides the European Parliament with a veto
concerning legislative proposals and the legislation that is subject to the procedure is made in the name
of the European Parliament and the Council, whereas legislation that is made under the consultation
and cooperation procedures is made in the Council’s name only.

219 Art. 300 EC.
220 Art. 251 EC.
221 Contribution presented by Louis Michel, Gijs de Vries and Jacques Santer to the Convention

‘Benelux Memorandum: A balanced institutional framework for a more effective and more transparent
enlarged Union’ CONV 457/02, 11 December 2002.

222 The Treaty of Lisbon in Art. 251 of the Treaty on the Functioning of the European Union defined
co-decision as an ordinary legislative procedure, extending it to legislation on agriculture, fisheries,
transport and structural funds, in addition to the whole of the current third pillar of justice and home
affairs.
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under the consultation and cooperation procedure, with the possibility of overturn-
ing the European Parliament’s amendments and ignoring its rejection of any pro-
posals. However, already since the draft Treaty for European Union (also known as
the Spinelli project) adopted in1984 by the Parliament, the European Parliament
would have been given a shared legislator status with the Council. In this concept,
the European Parliament represents the peoples of the EU, while the Council –
along the lines of the Senate in the US – represents the States in the federal Eu-
rope.223 This construction is similar to the one in Germany: the Bundestag repre-
sents the German people via direct elections, and the Bundesrat represents the Länder
by delegated representatives.

7.3.2 The budgetary powers of the European Parliament

Budgetary powers for the European Parliament were first included in Article 203
EEC and Article 177 of the Euratom Treaty, and gave a rather restricted role the
European Parliament. The completion of the common market for agricultural prod-
ucts in the 1960s implied institutional consequences for the common market and
led to the introduction of the ‘own resources’ system for the Community stemming
from levies on agricultural products. This consequently reduced the national parlia-
ments’ budgetary powers and led to the extension of the European Parliament’s
budgetary powers.224

Amendments to the European Parliament’s budgetary powers were recognised
and brought into effect by the 1970 Treaty Amending Certain Budgetary Provisions
of the Treaties (the Luxembourg Treaty) and a further revision in 1975 allocated
even further budgetary roles.225 Interinstitutional agreements increasingly reinforced
European Parliament’s role. Its influence over compulsory expenditure was increased
with the requirement of the European Parliament’s approval for raising the ceiling
for compulsory expenditure as well as by the establishment of a conciliation proce-
dure as a means of decision and compromise making between the Council and the
European Parliament. In an additional document, the Joint Declaration of the Council
and the European Parliament in 1982 classified the Community’s expenses in com-
pulsory and non-obligatory categories. The European Parliament has the final say
over non-compulsory expenses and apparently overrules the Council in this matter,
which provides an increasing margin for manoeuvre in the procedure of setting the

223 See Y. Doutriaux and Ch. Lequesne, supra n. 38 at p. 77
224 B. Rittberger, ‘The Creation and Empowerment of the European Parliament’, 41 Journal of

Common Market Studies (2003) pp. 203-225 at p. 213.
225 D. Judge and D. Earnshaw describe the newly introduced rights as follows: they are to propose

‘modifications’ to compulsory expenditure, the right to propose amendments to non-compulsory ex-
penditure and insisting on such amendments, and Art. 272(4) makes it possible for the European Parlia-
ment to reject the whole draft budget and ask for a new draft to be submitted to it. From then on the EP
acquired the right to increase or reduce Community expenditure without Council approval; it could
also redistribute spending between budget sectors, and furthermore, the European Parliament had the
right to approve or not to approve the way in which the Commission spent the money voted on in the
budget. See D. Judge and D. Earnshaw, supra n. 182 at p. 38.



122 chapter 3

budget for the EU, and clearly, the obvious development of its budgetary powers
foresees the growing influence over compulsory expenses.226

Equality between the two budgetary arms of the EU was a crucial issue during
the Convention on the Future of the European Union as well. Some contributions
proposed the introduction of the co-decision procedure in the budgetary procedure,
where the European Parliament decides in the case of disagreement.227 Others ar-
gued in favour of a homogenous budget with no distinction between compulsory
and non-compulsory expenses, where the budgetary authority and influence of the
European Parliament is equal to the Council, and hence, this would lead to the
completion of its role in budgetary matters.228

7.3.3 Supervisory functions

Having a larger say in the decision-making procedures implies a wider scope of
control towards the execution of decisions. Such control takes place in inquiry com-
mittees, oral and written questions addressed to the Commission, petitions, and the
Office of the European Ombudsman serves to investigate any omissions and mis-
conduct on the part of the EU administration.

Establishing a temporary Committee of Inquiry started after the first direct elec-
tions of MEPs and was given formal recognition in the Treaty of Maastricht.229 The
result of the investigation is a report of the findings, submitted to the Parliament,
which also marks the end of the committee’s mandate. To reinforce the applicable
treaty provision, an interinstitutional agreement laid out the exact content and con-
duct of the right of inquiry between the European Parliament, the Commission and
the Council. As a result, an Interinstitutional agreement in April 1995 established a
compromise between the three institutions, which generally determined the setting
up of inquiry committees by the European Parliament.230 Oral or written questions
addressed to the Commission, such as hearings of the Council,231 serve to gain
information on a particular point and, therefore, focus on precise issues through
debates and dialogues.232 The annual general reports of the Commission on policies
give an insight into its conduct concerning certain policies and are to be sent not

226 J.-P. Jacqué, et al., eds., Le Parlement Européen (Paris, Economica 1984) at p. 201.
227 CONV 596/3, CONTRIB, 3March 2003.
228 ‘Benelux Memorandum’, CONV 457/02, 11 December 2002.
229 R. Corbett, et al., supra n. 196 at p. 263. Art. 193 EC provides that ‘in the course of its duties’ the

Parliament can gain investigation and insight into alleged contraventions or maladministration in the
implementation of Community Law. Such committees can be requested by a quarter of the MEPs; it is
not obligatory, though to set up such a committee even if a quarter of the MEPs so require, the majority
can still block such a request. These inquiry committees cannot interfere with the judicial control of the
courts, so no such investigation can be exercised if a court is already examining the case and while the
case is still subject to legal proceedings. Shackleton gives an excellent illustration of the function and
proceedings of a committee of inquiry set up on the occasion of the ‘mad-cow’ disease (BSE) in 1997.
See M. Shackleton, ‘The European Parliament’s new Committee of Inquiry: Tiger or Paper Tiger?’,
36 Journal of Common Market Studies (1998) pp. 115-130.

230 OJ 1995 L 113, p. 2.
231 Art. 108 Rules of Procedure of the European Parliament, 16th edn. September 2007.
232 See R. Corbett, et al., see n. 196 at pp. 247-250.
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later than one month before the opening of the session of the European Parlia-
ment.233 Establishing the Office of the European Ombudsman234 was a consequence
of the developments brought about by the Maastricht Treaty, in particular the intro-
duction of European citizenship and the rights related thereto. The Ombudsman’s
mandate is in line with the EP’s term of office and the conditions of appointment
are laid down by the Parliament: he/she must be a Union citizen with full civil
political rights, be able offer every guarantee of independence, and meet the condi-
tions required for the exercise of the highest judicial office in their country or have
acknowledged competence and experience to undertake the duties of Ombudsman.235

The Office of the Ombudsman is generally seen as a well-functioning, successful
means of inquiry and even as a source of administrative roles.236 Next to the Euro-
pean Parliament’s contacts with the Office of the Ombudsman, petitions can be
addressed directly to the Parliament. According to Article 194 EC, the petition can
be lodged by any EU citizen, being a natural or legal person, residing or being
registered in a Member State, individually or in association with other persons af-
fected directly by a matter within the Community’s field of activity. Reacting to
such petitions by the European Parliament strengthens contacts between EU citi-
zens and the Parliament, and the legitimacy of the latter. These supervisory means
aim to provide a greater insight into the conduct of the administration both on the
EU level and in EU-related issues also on the national level.

7.4 Linkage points between the European Parliament and national
parliaments

One cannot make a real comparison or a parallel between the role and function of
the European Parliament within the EU framework and that of the national parlia-
ments in domestic political/constitutional structures. Even the nature of the two
kinds of assemblies seems incompatible, as national parliaments are based on the
governing party-opposition division (or parties cooperating in coalition), whereas
in the European Parliament there is no governing party and opposition as such. The
previous analysis has shown the incremental and spectacular evolution of the Euro-

233 Art. 212 EC.
234 Art. 195 EC.
235 Parliament’s regulations and conditions governing the performance of the Ombudsman’s duties,

Adopted by Parliament on 9 March 1994 (OJ 1994 L 113, p. 15) and amended by its decision of
14 March 2002 deleting Arts. 12 and 16 (OJ 2002 L 92, p. 13). The Ombudsman investigates com-
plaints from citizens, natural or legal persons, concerning instances of maladministration in the activi-
ties of the Community institutions or bodies save for the ECJ and the CFI acting in their judicial role
(Art. 195 EC). He/she also conducts inquiries for which he/she finds grounds, either on his/her own
initiative or on the basis of complaints submitted to him/her directly or through an MEP. The dialogue
between the Ombudsman and the institution/organ in question is based on exchanging views, and the
Ombudsman sends a report to the European Parliament, the institution concerned and informs the
person lodging the complaint. For further reading on the European Ombudsman, see E. Marias, ‘The
European Ombudsman’, Maastricht EIPA Working Papers 94/05 (2005); see also P. Magnette, ‘Be-
tween parliamentary Control and the Rule of Law, The Political Role of the Ombudsman in the Euro-
pean Union’, 10 Journal of European Public Policy (2003) pp. 677-694.

236 P. Craig and G. de Búrca, supra n. 5 at p. 83.
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pean Parliament – although it has not yet achieved such a strong constitutional
status as national parliaments did in most parliamentary democracies. Later in this
study, Chapter 6 is devoted to illustrating national parliaments and their position
and role with regard to European lawmaking. At this point, the focus will be on the
many linkage points between the European Parliament and national parliaments
through their cooperation and contacts which could contribute to increasing de-
mocracy in the EU decision-making procedures by providing an added layer of
scrutiny in the form of directly elected lawmakers.

 In the early stage of the European integration, the European political institu-
tions and domestic political institutions, including the national parliaments, retained
a certain degree of distance from each other. In this system, the Community institu-
tions wished to establish a closed political system, which had formal and restricted
contacts with the Member States. Similarly, national governments and parliaments
regarded Community issues as a distinct part of policy, not interfering with national
issues, but mostly forming part of foreign policy.237 Regarding national parliaments
and the European Parliament, the introduction of direct elections abolished the dual
mandate in some countries, e.g., in the Netherlands. In such a system, the national
parliaments’ distance from the European Parliament has grown, while the powers
of the latter have increased. The linkage points, where national parliaments could
exert influence on matters within the scope of the European integration, were: the
acceptance or refusal of EEC Treaties by the national parliaments, with no possibil-
ity for proposing amendments, the implementation of Community legislation (then
with a rather limited scope of policies), and the varyingly rigorous scrutiny of the
government’s conduct in EU (EEC) matters. The extension of EC/EU competences
in general led to a certain frustration on the part of the national parliaments, as the
transfer of competences from national to European institutions took place without
much of their intervention, but mostly as result of diplomatic bargaining during
IGCs. Consequently, increasingly deprived of their powers to legislate, national
parliaments built up a certain amount of distrust vis-à-vis the exercise of the legis-
lative powers by the representatives of the national governments carried out in the
Council.238 Tightening the control of government representatives in European policy
making was only one way to obtain more involvement in EU affairs, and the na-
tional parliaments soon realised that monitoring EU policies can effectively be done
by establishing committees specializing in EU affairs. Another possible way of
exerting an influence and exercising scrutiny is the gradual insight into EU policy
shaping made on the European Parliament level, as this dimension has evolved to a
great extent, as we have seen earlier. The realisation of such institutionalised con-
tacts took place after the Single European Act (SEA), with the enhanced European

237 E. Felföldi, ‘Az európai integráció magyar országgyűlést érintő kérdéseiről’ [On certain issues
of the European Integration relating to the Hungarian Parliament], in L. Bluttman, ed., EU csatlakozás
és alkotmányozás [EU accession and constitutionalism] (Szeged, SZTE ÁJK Nemzetközi Jogi Tanszék
2001) p. 75.

238 J. Rideau, ‘National Parliaments and the European Parliament – Cooperation and Conflict’, in
E. Smith, ed., National Parliaments as Cornerstones of European integration (The Hague, Kluwer
Law International 1996) pp. 159-179 at p. 161.
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Parliament. The first interparliamentary initiative was the COSAC, followed by the
parliamentary assizes and the facilitation by the European Parliament of national
parliamentary involvement in EU activities.

COSAC is the French acronym for the Conference of European Affairs Com-
mittee, established in 1989, which has gradually grown to be a regular meeting
between the respective European Affairs committees of national parliaments and
representatives of the European Parliament’s Constitutional Affairs Committee
meeting twice a year. Since its establishment, the COSAC has aimed to increase the
exchange of information among parliaments, and that of the Presidency, seeking
actual and vital information sources, which also serves to exchange experience and
expertise. According to Westlake, the COSAC’s ‘principal and enduring achieve-
ment has been to create and encourage sustained interparliamentary reflection on
how to best overcome the ‘democratic deficit’.239 The Treaty of Amsterdam made a
huge step forward in the position of COSAC in the EU framework by
institutionalising its role and status in a primary source of EC law, a Protocol added
to the Amsterdam Treaty.

Protocol 13 attached to the Treaty of Amsterdam concerns national parliaments
and COSAC, and an increase in their involvement on the EU level.240 The national
parliaments’ right to receive information is extended and the Commission should
send all consultation documents and make available all legislative proposals, the
latter aiming to ensure an adequate flow of information between the respective
national governments and national parliaments before the decision-making proce-
dure commences. Concerning the role of COSAC, the Protocol ensures the possi-
bility to make any contribution it deems appropriate for the attention of the institutions
of the EU and to strengthen participation in decision making by examining any
legislative proposal in relation to the establishment of an area of freedom, security
and justice, as a guarantee for respecting the freedoms of individuals. This area, as
well as the principles of subsidiary and fundamental rights, is of great interest and
COSAC gained the right to submit any appropriate contribution to the three major
institutions related to a legislative measure concerning these subjects. In the after-
math of these important developments, the general opinion remains that the actual
impact of the COSAC is still limited.241 The crucial role for COSAC is without
doubt the facilitating of dialogue between national parliaments in politically impor-
tant issues, and the meeting can serve for an exchange of practice, experience and
expertise. One of the possible reasons for this limited role can be that COSAC
decides by consensus, which is extremely difficult to achieve, and the decisions
taken have not attained a significant political value and power on the EU level.

National parliaments’ relation to the European Parliament is crucial in many
ways. First of all, it is still the national parliaments which should exercise scrutiny
over their governments in EU affairs and the increasing role of the European Parlia-
ment cannot replace those tasks of the national parliaments. Despite the developing

239 M. Westlake, A Modern Guide to the European Parliament (London, Pinter 1994) p. 60.
240 Protocol on the Role of National Parliaments in the European Union, OJ 2004 C 310/204.
241 D. Judge and D. Earnshaw, supra n. 182 at p. 298.
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means of control, the European Parliament cannot fulfil the tasks of a traditional
parliamentary assembly vis-à-vis the executive. Another crucial factor related to
the national parliaments is democracy, as the European Parliament’s Constitutional
Affairs Committee recognised that ‘the quality of relations between the European
Parliament and the national parliaments is of fundamental importance for the over-
all democratic nature of the Union’.242 Legal recognition for the role of national
parliaments in the EU structure has been given by the German Constitutional Court,
which, as has been pointed out in Chapter 2, ruled in its 1993 Maastricht decision
that the legitimacy of EU policy stems primarily from the authority given by the
national parliaments.243

Yet, for the time being, the Treaties do not contain any formal role for national
parliaments, despite the previously described evolution of their participation on the
EU level and the institutionalisation by the previously mentioned Declarations and
Protocols annexed to the treaties. A revolutionary innovation was the participation
of national parliaments in the drafting of the Charter of Fundamental Rights of the
European Union and the drafting of the Constitution for the European Union. The
Convention deliberating on the latter document was mandated, inter alia, to discuss
the further and wider involvement of national parliaments, and national parliamen-
tary representatives undertook significant work on the Convention. The main sug-
gestions recurring during the Convention were a strengthened role for the COSAC,
the establishment of a permanent congress, and the creation of a second chamber
either alongside or within the European Parliament.244 As a result, the Constitu-
tional Treaty would have provided for a greater involvement of national parlia-
ments in many ways: the range of documents to be sent to them by the EU institutions
has been extended, including agendas for and the outcome of meetings of the Coun-
cil of Ministers, legislative proposals, the Court of Auditors’ annual report, and
practically all documents related to legislation from the side of the Commission.
Furthermore, an early-warning system envisaged the possibility for national parlia-
ments to monitor the preparation of EU legislation as a guarantee for respecting the
subsidiarity principle and to be able to turn to the European Court of Justice should
doubts arise about the legislative proposal in the light of that principle.

The introduction of the Interparliamentary EU Information Exchange (IPEX)
also aimed at involving national parliaments on the EU level. The objective of
IPEX is to support interparliamentary cooperation in the European Union. Its pur-
pose is to provide a platform for the electronic exchange of EU-related information
between parliaments in the Union. All national parliaments (chambers) in EU Mem-
ber States as well as in acceding and candidate states are invited to take part in
IPEX.245 In the organisation of the European Parliament itself, the Conference of
Presidents (consisting of the President and chairmen of the political groups) is the
authority responsible for matters relating to relations with the national parliaments.

242 PE 304.302 2002:12.
243 12 October 1993 (2 BvR 2134/92 and 2159/92) See Chapter 2, section 5.2.2.
244 Information Note from Praesidium to Convention on the Role of National Parliament in the

European Architecture, Brussels 29 May 2002, CONV 2002 67/02.
245 More information on IPEX can be found at: <http://www.ipex.eu/ipex/cms/home/pid>.
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The European Parliament aims to maintain close contacts with the national parlia-
ments and therefore has integrated in its Rules of Procedure the rule that Parliament
shall keep the national parliaments of the Member States regularly informed of its
activities. In addition, the Conference of Presidents may give a mandate to the
President to negotiate facilities for the national parliaments of the Member States,
on a reciprocal basis, and to propose any other measures to facilitate contacts with
the national parliaments. Furthermore, the Conference of Presidents shall designate
MEP delegations to any convention, conference or similar body involving repre-
sentatives of parliaments and confer a mandate upon them that conforms to any
relevant Parliament resolutions. The delegation elects its chairman and, where ap-
propriate, one or more vice-chairmen.246

8. Conclusion

The evolution of the integration has been apparent in significant developments in
the institutional structure of the European Communities and the European Union,
deploying one single institutional framework. This chapter ventured to set the scene
for the institutional theme of this book and explored the three institutions, the Council,
the Commission and the European Parliament through the ‘spectacles’ of the Mem-
ber States. In analysing the institutions from the perspectives of the Member States,
the European Union’s traditionally claimed supranational as well as intergovern-
mental aspects may be the subject of a different, rather toned down interpretation
and may even blur at some points. The reason for this, first and foremost, is that the
roles and functions of the institutions are still determined by the Member States,
laid down in the Treaties, which can counterbalance articulate ambitions wishing to
emphasise the supranational legacy and finality of the EU. Alongside the conscious
political ambitions and natural developments, creeping evolutions have also had a
considerable effect on the character of the institutional structure and the individual
institutions.

The Council’s underpinning role in promoting national interests within the frag-
mented decision-making structure is toned down by frequent attempts to reach a
common good via conciliation. Nevertheless, the stages and modalities of the Council
pyramid comprising working parties, the COREPER and Council formations, and
here the European Council can be mentioned, provide for a structured and system-
atic framework for exerting national interest, exercised by representatives of gov-
ernments on the corresponding levels. The Commission and European Parliament,
traditionally regarded as supranational institutions, reveal linkages with the Mem-
ber States, ranging from their composition, through their staff as well as the func-
tions that they are destined to carry out. For the Council, it is essential to communicate
with the national level but, as the analysis has revealed, it is equally important for
both the Commission and the European Parliament to communicate with actors in
the capitals. These linkages have evolved considerably during the course of inte-

246 Rules 123 and 125 of the Rules of Procedure of the European Parliament, 16th edn., September
2007.
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gration, either by natural evolution that was later codified in the treaties, or based
on the conscious political will to amend the treaties. Fundamentally, the established
linkages between the institutions and the Member States have become firmly inte-
grated in the character of the individual institutions as well as in their respective
positions in the institutional/constitutional construction.

As to how the institutions’ relations vis-à-vis the Member States actually affect
the positions of institutions in the actual decision-making procedures and the re-
spective roles they fulfil therein is further explored in the following chapter depict-
ing the institutional triangle and the underpinning elements of the so-called
institutional balance in the construct of the European institutions.
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Chapter 4

INTERINSTITUTIONAL RELATIONS –
THE INSTITUTIONAL BALANCE

1. Introduction: European cooperation and the institutions
engaging in such cooperation

The scope of action available to the EC/EU has been established by an incremental
transfer of competences from the Member States. The Member States decide, by
laying down rules in the respective Treaties, the extent of the field of play for the
EC/EU, as well as how the competences should be exercised. Thus, the Masters of
the Treaties decide on ‘what’ and ‘how’. The initial sectoral cooperation in coal and
steel production and atomic policy led to extended economic cooperation, with the
ultimate aim of establishing an internal market free of customs and restrictions on
the free movement of goods, persons, services and capital. These developments led
to certain social consequences, thereby providing an additional task for the EC to
formalise a social approach.1 The introduction of the single currency and the comple-
tion of the European Monetary Union added a further exclusive area of action for
the EC.

The institutions of the EC/EU do not function in a vacuum or in a separate space;
their actions are intertwined between them and other actors, both on the European
and the national level. The consequence of EU membership for the domestic inter-
nal division of powers is that practically all functions, be they legislative, executive
or judiciary, have been curtailed at the national level and transferred to the EU to a
certain extent. However, as has been repeatedly pointed out in the previous chap-
ters, the degree of transfer varies among the areas and may extend to exclusive
competence for the Community (for example, in competition policy) as opposed to
a limited scope of supplementary action given to the Community (for example, in
the field of culture). The EU institutions thereby exercise transferred competences.
In the Community pillar this means that legislative functions are carried out with
the increasing involvement of the Commission as an initiator and the Council of
Ministers and the EP as decision makers; the executive function is entrusted to the
Council, or, alternatively, this function is delegated to the Commission and the ap-
plication of EC policies is left to the Member States and their authorities. The su-
pervisory function ultimately belongs to the Court of Justice, the supreme judicial

1 The Maastricht Treaty introduced EU citizenship, a concept that has been incrementally strength-
ened by the ECJ in its case law and has been given true content. The Amsterdam Treaty introduced
policies within the EC competences such as employment and consumer protection. See G. Falkner, EU
Social Policy in the 1990s: Towards a Corporatist Policy Community (London, Routledge 1998); G. de
Búrca and B. de Witte, eds., Social Rights in Europe (Oxford, Oxford University Press 2005).
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authority in EU territory concerning most of the EU’s competences, supported by
the Commission’s activity as the guardian of the Treaties.2

The extent to which Members States and the EU act in a complementary fashion
depends on the subject matter in question. Where ‘complementarity’ applies, the
Member States’ complementary function can be witnessed in legislative, executive
and judiciary functions, ensuring the proper implementation, as well as the applica-
tion, of Community law and the enforcement of rights stemming therefrom. Through
the conduct of these functions, the Member States must take into consideration the
Community interest and abide by what has been referred to as the ‘loyalty clause’
established in Article 10 of the EC Treaty.3 These functions on the national level are
then exercised in the light of the given policy if it falls within the area of compe-
tence that has been (partly)-transferred to the EU. In addition, the transfer will lead
to the phenomenon where national executives (i.e., governments) are involved in
the legislative process of the EU as well as implementing EU law at the national
level, thereby having a double mandate.4 Thus, the transfer of competences from
the national to the EU level implies amendments to the internal division of powers
in the Member States. As the organisation and exercise of those powers is of a
constitutional or sub-constitutional character, it is up to the national constitutions to
regulate the internal division of powers.

In this chapter, we will focus on which functions are exercised by the EU insti-
tutions in the Community pillar, as well as how this is done, by analysing interinsti-
tutional relations and their underlying framework, the institutional balance in. In
this way we will see how the transferred competences and functions are carried out
at the EU level. Thus, the crossroads of the vertical and horizontal separation of
competences (i.e., between the Member States and the EU as well as the EU institu-
tions themselves) is the functional understanding of the institutional balance: how
transferred competences are carried out by institutions and in what way can Mem-
ber States, which have previously agreed to such a transfer, participate in or other-
wise affect these institutional activities. As the institutions carry out the tasks
transferred to them, and the legitimacy of such transfer is provided by national
constitutions, in this way the vertical division of powers (EU – Member States) is
linked to the horizontal division of powers (the EU institutions per se).

This leads to two crucial issues in the subsequent chapters: how are the national
institutions involved/linked to the EU institutions in exercising these roles and what
are the consequences of the transfer of competences for the internal division of
powers at the national level. These questions of a constitutional nature relate to the
organisation or the exercise of public authority. Furthermore, they also draw atten-
tion to the fact that proper regulations already laid down in national constitutions
might later contribute to the legitimacy of decisions made and actions taken during
the decision-making settings in the Brussels arena.

2 See the Commission’s quasi-judicial role in competition matters supra Chapter 3, section 6.2.2.3.
3 K. Lenaerts, ‘Some Reflections on the Separation of Powers in the European Community’,

28 CMLRev. (1991) pp. 11-35 at p. 15.
4 P. de la Rochère, European Union Law and National Constitutions, General Report Fide Congress

(2002) p. 33, available at: < http://www.fide2002.org/pdfs/euroreportgeneral.pdf>.
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2. Institutional balance in the Community constitutional
order

2.1 The context of institutional balance

In the previous chapter the description of the three major institutions – the Council,
the European Parliament and the Commission (with a side-note on the European
Council) – drew up the framework of the institutional triangle in the first, Commu-
nity pillar: the institutions exercise their respective powers in a way that is unique
for a constitutional setting. Their interactions are manifest in several situations: the
tasks they carry out, the powers with which they are entrusted, and the place of the
Member States behind these actions, in particular in the decision-making proce-
dure, exerting an influence on the interests represented. The way in which these
interinstitutional interactions and cooperation are determined is not made explicit
in the Treaties,5 but it has a strong standing in the Community constitutional and
political order. It is the case law of the ECJ which has gradually established the
principle of institutional balance, the notion which indicates the scope and the lim-
its of the institutions’ actions, as well as the way in which these actions are carried
out, and ‘relies primarily on the interaction and cooperation between the European
Parliament, the Council and the Commission’.6 In this chapter the basic notion of
institutional balance is examined: its function and importance both in theory and in
practice. In doing so, it will be explored how far this institutional balance is a ‘fun-
damental constitutional principle’,7 an ‘empty formula’,8 or a resemblance of
Montesquieu’s separation of powers, accommodated by the particular nature of
European governance, taking into account the constitutions of Member States.

Having described the powers of the Council, the Commission and the European
Parliament, the previous chapter showed how the roles of the institutions are inter-
woven in the procedures, thus an organic separation of powers, per se, does not
exist in the EU legal order. Indeed, the principle of institutional balance cannot be
equated with an organic notion of separation of powers: none of these institutions
are exclusively entrusted with legislative or executive powers, with the exception
of judicial powers, which are carried out exclusively by the ECJ. Consequently, the
institutions are obliged to complete each other’s actions or mix up their roles, which
results in a ‘dynamic confusion of powers’.9 In addition, they are obliged not to
infringe on each other’s powers and these powers have been attributed by the Treaty.
This is what Article 7 of the EC Treaty provides: ‘each institution shall act within

5 Apart from the generally defined procedural rules, such as those relating to the co-decision proce-
dure (Art. 251 EC) and the co-operation procedure (Art. 252 EC).

6 Report on the Operation of the Treaty on the European Union, SEC (95) 731 (May 1995) para.
19(1).

7 G. Guillermin, ‘Le principe de l’équilibre institutionnel dans la jurisprudence de la Cour de Jus-
tice des Communautés européennes’, JDI (1992) p. 319.

8 R. Bieber, ‘The Settlement of Institutional Conflicts on the Basis of Art. 4 of the EEC Treaty’,
21 CMLRev. (1984) pp. 505-523 at p. 519.

9 V.A. Schmidt, ‘The EU and its Member States’, MPIfG Working Paper No. 99/7 (1999) p. 4,
available at: <http://www.mpi-fg-koeln.mpg.de/pu/workpap/wp99-7/wp99-7.html>.
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the limits of the powers conferred upon it by this Treaty’. This provision lays down
two obligations: as a positive action, each institution has the obligation to fulfil the
tasks assigned to it; however, by doing so, it has to refrain from encroaching on the
powers of the other institutions, which is in fact a negative obligation.

The first reference to the principle of institutional balance in the jurisprudence was
made as early as in 1958, in the Meroni case, when the ECJ saw a ‘balance of
powers which is characteristic in the institutional structure of the Community’ and
referred to it as ‘a fundamental guarantee granted by the Treaty’.10 No explicit ref-
erence to institutional balance was inserted in the Treaties until the Treaty of
Amsterdam added a Protocol on subsidiarity and proportionality by stating that the
application of these principles shall respect ‘the maintaining in full of the acquis
comunautaire and the institutional balance’.11 Despite the lack of an explicit refer-
ence and definition in the founding Treaties, the expression ‘institutional balance’
has been firmly built into the constitutional language of the EU.12 Apart from the
constitutional-legal context, the term ‘institutional balance’ has also been exten-
sively used as a political term, referring to the political weight that individual Mem-
ber States represent in the EU decision-making procedures and can exert via the
institutions. Such discourses revolve around the respective power positions of large
and small Member States and are primarily related to the implications for the state
bargaining power of institutional reforms. On this point Tallberg asserts that prefer-
ence is given to large Member States for increasing intergovernmentalism while
small and medium-sized Member States aim to maintain a balance between supra-
national and intergovernmental elements in decision-making.13

Regarding the nature of this principle, there have been many debates in the rel-
evant literature. Amongst the scholars, particularly in France, some believe that
institutional balance is a general principle of Community law, having a constitu-
tional, economic and political basis for integration and they claim that it is superior
to the secondary Community law,14 or believe that it is above the secondary Com-
munity law in the hierarchy of norms.15 Others argue in favour of its elusiveness
and ‘a kind of all-purpose principle which may be invoked at convenience’.16 And
some claim that it is an ‘empty formula’ with the risk that each interested party

10 ECJ, Case 9/56 Meroni v. ECSC High Authority [1958] ECR 133, para. 152.
11 Protocol on the application of the principles of subsidiarity and proportionality, para. 2. The

Protocol also states here that the application of principles of subsidiarity and proportionality shall not
effect the principles developed by the ECJ regarding the relationship between national law and Com-
munity law.

12 K. Lenaerts and A. Verhoeven, ‘Institutional Balance as a Guarantee for Democracy in EU Gov-
ernance’, in C. Joerges and R. Dehousse, eds., Good Governance in Europe’s Integrated Market (Ox-
ford, Oxford University Press 2002) pp. 35-88 at p. 35.

13 J. Tallberg, ‘Bargaining power in the European Council’, 1 Swedish Institute for European Policy
Studies, Working Paper (2007) p. 46.

14 D. Simon, ‘Y a-t-il des principes généraux du droit communautaire?’, 73 Droits (1991) p. 79.
15 G. Guillermin, supra n. 7 at p. 321.
16 S. Prechal, ‘Institutional Balance: A Fragile Principle with Uncertain Contents’, in T. Heukels, et

al., eds., The European Union after Amsterdam – A Legal Analysis (The Hague, Kluwer Law Interna-
tional 1998) at p. 273.
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interprets it according to the interest it represents, which is an opportunist use of
this formula.17

2.2 The content of institutional balance

The principle of institutional balance ultimately ensures that tasks are carried out
by the institutions, and by so doing, the institutions remain within the scope of the
powers with which they are entrusted. As has been pointed out, the prohibition of
encroachment is expressed in Article 7 EC.18 The ‘balance’ is maintained by guar-
antees preventing any institution from encroaching on another’s respective posi-
tion. The position of each institution is defined in the Treaty articles, describing
their involvement in the decision-making process and, where applicable, in the imple-
mentation phase.

As has already been observed earlier, the division of powers in the EU context
should not in any event be associated with Montesquieu’s static theory of an or-
ganic division of powers between the legislature, the executive and the judiciary.
To start with, the division of powers and competences cannot be described by a
trias politica either at the EU level or in modern constitutional systems as such a
strict division can no longer be found at the national level.19 In the EU, the roles of
the institutions can be seen as complementary to each other’s functions and this
complementarity implies interdependence, mutual respect and a strong legal pro-
tection against abuses. This means that while the institutions are entrusted with
powers and tasks, they cannot usurp each other’s power or assume tasks of other
institutions. They must retain a certain status quo as well as complementarity. The
Court expressed this rule in the Chernobyl case, by stating:

‘The Treaties set up a system for distributing powers among the different Community
institutions, assigning to each institution its own role in the institutional structure of
the Community and the accomplishment of the tasks entrusted to the Community.’20

Any encroachment by one institution on the powers allotted to another is prohibited
and legal protection for this is provided by the ECJ, which supervises respect by the

17 R. Bieber, supra n. 8 at p. 519. Bieber furthermore believes that references by the ECJ to an
institutional balance fail to settle institutional conflicts, because, according to him, such a concept
cannot be derived from the Treaties and the existence of any form of ‘balance between institutional
powers is false in the Community construction’.

18 Art. 7 EC: ‘Each institution shall act within the limits of the powers conferred upon it by this
Treaty’.

19 By virtue of constitutional evolution, governmental systems tend to blur competences among the
repositories of power. A very illustrative example of this is the gradually extending role of the execu-
tive in the preparatory phase of legislation as well as in the implementing legislative process. In addi-
tion, the judiciary has the power to quash decisions of the executive and to review acts of the legislature,
thus the other two braches of government are ‘controlled’ by the judiciary. Furthermore, in the common
law systems judge-made law interferes with the traditional concept that law is determined by the legis-
lator.

20 ECJ, Case C-70/80 European Parliament v. Council of the European Communities [1990] ECR
I-2041, para. 21.
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institutions for the competences conferred upon them.21 Pescatore depicted the EC
institutional framework as a quadripartism system consisting of a parliamentary
organ (the European Parliament), an organ representing the Member States (the
Council of Ministers), the common executive (Commission), and the judiciary (the
ECJ).22 In such a ‘quadripartism’ structure, the ECJ serves as a quasi-constitutional
court and scrutinises interinstitutional relations. Such a role was explicitly entrusted
to the ECJ in the above-mentioned Chernobyl case as the ECJ itself adopted this
function on the basis of Article 220 EC:

‘The Court, which under the Treaties, has the task of ensuring that in the interpretation
and application of treaties the law is observed, must therefore be able to maintain the
institutional balance […]’23

In addition, the ECJ ruled in one of its fundamental decisions that the Community
is ‘based on the rule of law’.24 Abiding by the rule of law suggests that institutions
cannot override the scope of their competence authorised by a source of law and,
consequently, each action by the institutions is lawful. In the EC institutional frame-
work, the institutional balance contains the regulatory principle of the rule of law,
thereby gaining a status which is of a constitutional character. The same legal pro-
tection provides that none of the institutions delegate power to another institution
or external body in a way that would modify the institutional balance aimed at by
the Treaties. This dimension of the principle was determined in the Köster case,25

on the legality of management committees, where the ECJ ruled that the introduc-
tion of management committees did not upset the institutional balance as such a
committee does not have the power to take a decision in the place of the Council or
the Commission. The protection of institutional rights by the ECJ can be detected
very significantly in the case of the European Parliament: in the Isoglucose case the
Parliament’s right of consultation was assured on the basis of the institutional bal-
ance, as this prerogative was ‘an essential factor in the institutional balance in-
tended by the Treaty’.26 Indeed, the European Parliament has initiated numerous
cases referring to its prerogatives and the institutional balance, and as we have seen
in the previous chapter it has achieved a gradual increase in its powers. Neverthe-
less, Prechal points out that such a practice cannot be exercised as a ‘one-way traf-
fic in favour of the Parliament’,27 by referring to the ECJ’s findings in the Wybot
case where it was exactly the taking into account of the institutional balance which
prohibited the European Parliament from depriving the other institutions of a pre-

21 J-P. Jacqué, ‘The Principle of Institutional Balance’, 41 CMLRev. (2004) pp. 383-391 at p. 385.
22 P. Pescatore, ‘L’exécutif communautaire: Justification du quadripartisme instituté par les traités

de Paris et de Rome,’ 14 Cahier du Droit Européen (1978) pp. 387-406.
23 Supra n. 20 para. 22.
24 ECJ, Case 294/83 Parti écologiste Les Verts v. European Parliament [1986] ECR 1339, para. 23.
25 ECJ, Case 25/70 Einfuhr- und Vorratstelle für Getreide und Futtermittel v. Köster [1970] ECR

1161.
26 ECJ, Joined cases 138/79 and 139/79 Rocket and Maïzena v. Council, [1980] ECR 3333,

para. 33.
27 S. Prechal, supra n. 16 at p. 278.
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rogative granted to them by the Treaties.28 In this respect, the institutional balance
limits the actions of the institution and establishes a quasi-demarcation line be-
tween the respective roles and positions.

2.3 The institutional balance as a balance of interests

For some, when reading Montesquieu’s classical ideas one cannot avoid noticing
that it is the ‘balance’ between powers rather than the ‘separation’ of powers that
prevails in a government.29 Applying this view of the EU institutions’ respective
powers, we can analyse what exactly constitutes that ‘balance’.

In the absence of clear-cut lines concerning the powers exercised by the institu-
tions, Lenaerts argues that the organic interpretation of a division of powers is ap-
propriate, i.e., one power organised by one institution is not applicable to the EU;
rather, there is a functional understanding of such a division.30 In this functional
understanding, the interaction between the institutions is the interaction between
the different interests they represent, and Lenaerts and Verhoeven therefore see
institutional balance rather as a ‘balanced interaction between representatives of
various interests’31 where the institutions act in order to achieve a ‘common good’.32

Thus, the Community institutions assume representative roles, and the extent of
their involvement in decision-making procedures evidently has a consequence for
the way each interest can be manifested in the final decision. In the course of inte-
gration, the amendments to the institutional balance have been the result of the will
to develop the powers of a certain institution, which represented an interest that was
considered to be of particular importance.33 The interests represented by the Euro-
pean institutions are as follows: the Council of Ministers, composed of representa-
tives of the Member States, is entrusted with representing the Member States’
interests;34 democratic legitimacy and the interest of ‘the peoples of the States brought
together in the Community’ are represented by the European Parliament;35 while
the general Community interest is ensured by the European Commission.36 There
are other interests which play an important role in the outcome of the decision-
making procedure: the Committee of the Regions and the Economic and Social
Committee (ESC) have more of an advisory function. The ESC represents various

28 ECJ, Case 149/85 Wybot v. Faure [1986] ECR 2391.
29 Keynote speech by Foqué, Ius Commune Congress, Utrecht, 31 November 2006.
30 K. Lenaerts, supra n. 3.
31 K. Lenaerts and A. Verhoeven, supra n. 12 at p. 42.
32 Ibid.
33 F. Berrod and M. Pietri, ‘La recherche d’une nouvelle légitimité institutionnelle’, in V.

Constantinesco, et. al., Le Traité de Nice, Premières analyses (Strasbourg, Presses Universitaires de
Strasbourg 2001) p. 79.

34 See Art. 230 EC: ‘The Council shall consist of a representative of each Member State at ministe-
rial level, authorised to commit the government of that Member State.’

35 Art. 189 EC.
36 See the detailed overview of the Commission’s functions and its impartiality supra Chapter 3

section 6.
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sectoral or functional interests, channelling the position of civil society into the
decision-making pipeline;37 while the Committee of the Regions conducts and rep-
resents regional and local bodies. The successive Treaties have increased their con-
sultation by the Council and the Commission and, finally, the European Parliament.38

In this construction, each institution carries out its tasks and powers represent-
ing a certain interest, a certain position, and this constitutes a balance of these rep-
resented interests between the institutions. Such a representation of interests is the
most obvious during the decision-making procedure. Jacqué illustrates another in-
teresting phenomenon by stating that where the drafters of the Treaties considered
that a policy in question was a politically sensitive area, and a national interest
might be at stake, they established that the decision making concerning that policy
required unanimity in the Council of Ministers. Similarly, when a policy requires
that national interests should be conciliated with the Community’s general interest,
qualified majority voting is used,39 giving particular importance to the Commission
and its right of initiative, as only a decision taken by unanimity can deviate from
this.40 Drafting the articles on the various policies, therefore, provides a significant
marge de manouvre for the authors of the Treaties to shape the balance of interests
represented by the institutions. In this context, the drafters’ interest (i.e., the Mem-
ber States’ interest, intergovernmental interest) can be witnessed during the exer-
cise of their constituting power, the formulation of Treaty provisions. Remarkably,
the Commission and the European Parliament are only consulted during the Treaty
amending procedure, so the interests they represent (Community and democratic
interests, respectively) play a lesser role than the respective interests of the Member
States via the governments represented during the Intergovernmental Conference.41

It is thus a requirement that institutions shall be given the necessary powers to
represent the interests with which they are entrusted, and this institutional balance
reflects the wishes of the Member States to strengthen the actors in decision mak-
ing on the basis of the interests that they represent. The legal expression of the role
of the institutions is the legal basis of a legislative instrument adopted in a policy

37 P. Craig and G. de Búrca, EU Law: Text, Cases and Materials, 3rd edn. (Oxford, Oxford Univer-
sity Press 2003) p. 104. See Art. 7(2) EC: ‘The Council and the Commission shall be assisted by an
Economic and Social Committee and a Committee of Regions acting in an advisory capacity.’

38 Arts. 262 and 265 EC.
39 Regulating qualified majority requirements can also affect the balance between Member States

themselves, in a political sense, and this is closer to the concept which is applicable in international
relations. As Hosli pointed out in research carried out in the mid-nineties, the relative voting power of
the Member States would be greatly affected by the introduction of a double-majority requirement in
the Council, to the detriment of larger and medium-sized states, thereby enforcing the position of small
states. See Hosli’s findings in ‘The Balance Between Small and Large’, 39 International Studies Quar-
terly (1995) pp. 351-370 at p. 368. It is worth pointing out that such a double-majority requirement was
introduced by the Nice Treaty in Art. 205 EC preparing the Union for the biggest enlargement in 2004
in order to ensure the smooth conduct of decision-making.

40 J-P. Jacqué, ‘Cours général du droit communautaire’, in A. Clapham ed., Collected Courses of
the Academy of European Law, Vol. I, Book 1 (The Hague, Kluwer Law International 1990) p. 289.

41 Art. 48 EU: ‘If the Council, after consulting the European Parliament and, where appropriate, the
Commission, delivers an opinion in favour of calling a conference of representatives of the govern-
ments of the Member States, the conference shall be convened by the President of the Council for the
purpose of determining by common accord the amendments to be made to those Treaties.’
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field where the Community takes action. This legal basis will determine which
institution should take part in that decision-making procedure, and to what extent,
and thus, which interest should be defended and promoted.

2.4 The legal expression of institutional balance: legal bases for the
institutions’ actions

The legal bases of Community actions prescribe defined actions by and defined
involvement of the institutions, thereby determining the procedure they have to
follow. Within the framework of the European Union and its areas of cooperation,
the institutions’ actions are based on the legal bases in the Treaties, which provide
for the legality of such actions to be taken, thereby determining substantive and
procedural rules for these decisions. The choice of the legal basis therefore indi-
cates which institution takes part, in what form, what should be the method of
voting in the Council (and, consequently, how the Member States could exert an
influence thereon) and what legal form the decision should take.42 Reference to the
legal measure determines the involvement of the national authorities in the imple-
mentation procedure (e.g., when transposing directives). The ECJ has interpreted
such a choice of legal basis as follows:

‘As regards the choice of legal basis, it must first be pointed out that that choice may
influence the content of the contested measure in so far as the procedural requirements
connected with the enabling provisions in question are not the same from one piece of
legislation to the next.’43

The essence of a legal basis is that it serves to determine whether the Community
has the substantive competence to legislate on the given issue, and if this is the
case, it specifies how the competence should be carried out, which institution should
participate, and what act can be brought about as a result of the decision-making
procedure. Therefore, a legal basis determines the division of competences between
the Member States and the Community: only those competences transferred to the
Community can be subject to legislation.44 This is clearly the crossroads between
the vertical division of competences and the horizontal division of powers demon-
strating that the authorisation for exercising the competences transferred to the
Community is contained in the legal basis. Relating to the competences of the Com-
munity to act, the principle of conferral expressed in Article 5 EC first paragraph
gives authorisation: ‘The Community shall act within the limits of the powers con-

42 For example, see Art. 44 EC concerning the right of establishment: directives are adopted in a co-
decision procedure, Art. 40 EC concerning free movement of workers: directives or regulations are
adopted in a co-decision procedure, Art. 37 EC concerning agriculture policy: directives, regulations,
decisions or recommendations are adopted in a consultation procedure, Art. 149 EC concerning educa-
tion, vocational training and youth: incentives measures are adopted in a co-decision procedure, ex-
cluding any harmonisation of the laws and regulations of the Member States.

43 ECJ, Case C-62/88 Hellenic Republic v. Council of the European Communities [1990] ECR I-
1527, para. 10.

44 K. Lenaerts and P. van Nuffel, Constitutional Law of the European Union, 2nd edn. (London,
Sweet & Maxwell 2005) p. 87.
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ferred upon it by this Treaty and of the objectives assigned to it therein.’ Further-
more, legal instruments, such as regulations, directives, decisions and recommen-
dations are adopted by the institutions ‘in order to carry out their task and in
accordance with the provisions of this Treaty […]’.45 To date, there is no general list
of competences in the Treaties and the legal bases for decision-making in the policy
fields can be traced back in each individual case to a particular Treaty provision.
Therefore, the legal basis indicates the limits of the competences conferred upon
the EC, and thus delineate the boundaries for fields of action for the institutions
alongside functional lines.46

In sensitive political questions, predominantly the interest represented by the
Council will prevail and thus the legal basis will place intergovernmentalism at the
forefront. This will be apparent in the extended use of unanimity as well as the
limited participation of the European Parliament (via the application of the consul-
tation procedure). The choice of instrument rests with the Commission during the
preparatory phase, and will result in either a rigorous legislation having completely
binding force (a regulation) or a harmonisation measure aiming rather to conciliate
national laws with a common standard (a directive), depending on what possibili-
ties the legal basis of the action provides.47 During the extensive consultation pro-
cess prior to actually putting the proposal forward, Member States have the possibility
to exert influence on the choice of the legal instrument, delegating officials to ex-
pert committees, engaging in discussion with the Commission’s relevant depart-
ment and legal service, or mandating its representatives to do so in the Brussels
arena in order to make use of their network.

Provisions of the Treaties, like Article 308 EC (Article 235 before the Amsterdam
renumbering)48 have been the subject of interinstitutional debate regarding the choice
of legal basis, in particular between the Council and the Commission, but the Par-
liament also tends to challenge the use of this article in order to strengthen its own
position.49 Certainly, the legality of an act requires an exact definition of the proce-
dural requirements as well as for the content of the act. Article 308 in this aspect
can easily be seen as a rubber formula, with elusive borderlines of interest at stake,
leaving a a great deal of room for manoeuvre as far as the Council is concerned, and
thus, the interests of the governments represented therein. Such a vague legal basis
provides an opportunity for the other institutions to attack an act based on this legal
basis. Obviously, institutions aim to support the legal basis of an act which provides
the most participation for them in the decision-making procedure, and consequently
for the interests they represent. Similarly, Member States mostly seem to attack acts
adopted by qualified majority voting rule, having failed to make their position evi-
dent and been overruled by the standpoint of the majority.

45 Art. 249 EC.
46 L. Senden, Soft Law in European Community Law (Oxford, Hart 2004) p. 70.
47 J-P. Jacqué, Droit Institutionnel de l’Union Européenne (Paris, Dalloz 2001) p. 349.
48 ‘If action by the Community should prove necessary to attain, in the course of the operation of

the common market, one of the objectives of the Community, and this Treaty has not provided the
necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after
consulting the European Parliament, take the appropriate measures.’

49 J-P. Jacqué, supra n. 47 at p. 349.
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2.5 National constitutions as links between the levels of division of
power

Looking at the history of European integration and the ‘deepening’ of the coopera-
tion, the gradual transfer of competences required successive revisions of and ad-
justments to the Treaties where the amended text authorised the EC to exercise the
incremental competences. Such transfer of competences from the Member States to
the EC/EU takes place in a procedure which is traditional in international law and
implies strict procedural rules: after the common accord on the amendments brought
by the representatives of the governments within the framework of an intergovern-
mental conference, the amended text will be ratified by the Member States in accor-
dance with their respective constitutional requirements.50

As has been illustrated in Chapter 2, national constitutions establish the mecha-
nism for approving the entry into force of a Treaty amendment, and, if applicable,
the transfer of competences to the EC. Constitutional requirements for the ratifica-
tion of Treaty amendments can be subject to a vote in the national parliament or via
a more rigorous procedure, when national electorates vote and determine the future
of the amended text of the Treaties. This latter method may lead to complications,
as has been seen in the example of Denmark: the ratification of the Maastricht
Treaty was suspended when the voters opposed to it, and only further exceptions
negotiated by the Danish Government in the Edinburgh Summit of the European
Council persuaded the voters at the second referendum to vote in favour of the
Treaty amendment.51 Similarly, the Treaty of Nice could not enter into force until
the Irish electorate voted in favour in a repeated referendum.52 National referen-
dums are exceptions, but even when the national parliaments decide on ratification,
complications, questions and doubts can arise, postponing the entry into force of
the Treaty.53 This is so because each Member State has to ratify it, and such a unani-
mous standpoint seems increasingly doubtful in the enlarged EU with 27+ Member

50 Art. 48 EU.
51 The Danish Grundlov in Art. 20 stipulates that: (1)‘Powers vested in the authorities of the Realm

under this Constitutional Act may, to such extent as shall be provided by statute, be delegated to inter-
national authorities set up by mutual agreement with other states for the promotion of international
rules of law and cooperation.’ (2) ‘For the enactment of a Bill dealing with the above, a majority of
five-sixths of the members of the Folketing shall be required. If this majority is not obtained, whereas
the majority required for the passing of ordinary Bills is obtained, and if the Government maintains it,
the Bill shall be submitted to the electorate for approval or rejection in accordance with the rules for
referenda.’ Available at: < http://www.folketinget.dk/pdf/constitution.pdf>. For further reading on the
Edinburgh exceptions see D. Curtin and R. van Ooik, ‘Denmark and the Edinburgh Summit: Maastricht
without Tears’, in D. O’Keefe and P. Twomey, eds., Legal Issues of the Maastricht Treaty (London,
Chancery Law Publishing 1994) pp. 353-358.

52 See K. Gilland, ‘Ireland’s First Referendum on the Treaty of Nice’, 40 JCMS (2002) pp. 527-535;
see also P. Doyle, ‘Ireland and the Nice Treaty’, Discussion paper C115, Zentrum für Europäische
Integrationsforschung (2002) Rheinische Friedrich-Wilhelms-Universität Bonn, available at: <http://
www.zei.de/zei_english/publikation/publ_zeic_dp.htm>.

53 This occurred in France when the French Constitution needed to be amended before the ratifica-
tion of the Maastricht Treaty. See P. Oliver, ‘The French Constitution and the Treaty of Maastricht’, 43
ICLQ (1994) pp. 1-25.
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States. The preceding intergovernmental conferences thus require extremely good
coordination during the diplomatic bargaining in order to synthesize their respec-
tive priorities.

However advanced and extended the policy areas are where the EC/EU legis-
lates, harmonises and decides on further development, the EC still has no Kompetenz-
Kompetenz, i.e., the power to allocate competence to itself. The Member States
remain the Masters of the Treaties determining the scope of the EC itself. There-
fore, everything that the EC can do stems from the common accord and will of the
Member States, based on a rigorous procedural rule of ratification by all of the
Member States. De Witte has called it the ‘umbilical cord, linking the European
Treaty to the national constitutions’.54 In this respect, the national constitutions of
the Member States constitute the procedural basis of the actual entry into force of
the revised Treaty: the acceptance/refusal thereof will determine how the extent of
EC competences. Thus, Member States pool sovereignty in an ever-closer union,
but the extent of such closeness is strictly determined by the Member States them-
selves. The transfer or conferral of competences from the Member States is limited,
and therefore, there is a limit to the EC competences as well; as follows from the
previously mentioned Article 5 paragraph 1 EC: ‘the Community shall act within
the limits of the powers conferred upon it by this Treaty and the objectives assigned
to therein’. This principle of conferral reveals that the EC’s competence is limited
and strictly circumscribed by the Treaty – as well as by the Member States agreeing
to the Treaties.55

Consequently, it is apparent from this principle of conferral that national consti-
tutions provide a linkage point, on the one hand regarding the vertical division of
powers (between the EC and the Member States) and, on the other, regarding the
horizontal division of powers (between the EU institutions per se). The national
constitutions’ rules determine the transfer of competences to the EC in the form of
a Treaty amendment and the same Treaty confers powers on the above-mentioned
institutions to carry out the tasks which underlie its wording. Thus, for both a verti-
cal and horizontal division of powers, Member States establish the end-result.56 In
this aspect, Claes considers national constitutions to be the original source of EU

54 B. de Witte, The National Constitutional Dimension of European Treaty Revision: Evolution and
Recent Debates, 2nd Walter van Gerven Lecture (Groningen, Europa Law Publishing 2004) p. 12.
available at: <www.law.kuleuven.ac.be/ccle>.

55 The ECJ deduced this principle by the interpretation of Art. 5(1) in its Opinion on the Accession
of the Community to the European Convention for the Protection of Human Rights and Fundamental
Freedoms, 2/94, stating that ‘It follows from Art. 3b (now 5(1)), which states that the Community is to
act within the limits of the powers conferred upon it by the Treaty and of the objectives assigned to it
therein, that it has only those powers which have been conferred upon it.’ ECJ, Opinion 2/94 [1996]
ECR I-1759, point 23.

56 With the additional account taken of the ECJ’s important role in defining the boundaries and
exercise of competences. Alongside the extensive case law and interpretation of Art. 308 EC, this
happened for example in many instances in the 1990s, when Art. 95 EC proved to be an efficient means
(approved in many instances by the ECJ) of expanding the scope of what was deemed to be needed for
the attainment of the internal market, until the ECJ put a halt on the overly use of Art. 95 (See the first
Tobacco Advertising case, Case C-376/98 Germany v. European Council and European Parliament).
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powers.57 In addition, national constitutions may contain provisions on the appoint-
ment procedure for national delegates and representatives in the European Institu-
tions, thereby reinforcing the national aspect of institutional organisation in the
EU.58

The Member States, by determining EC competences, also establish the powers
of the institutions, and through the institutions they draw up their own field of play
in the decision-making procedure related to the given policy. Dashwood calls this
the ‘tried and trusted’ technique, in the sense that ever since the beginning of the
integration process, the relevant competences have been conferred by the particular
provision, giving legal basis and authorisation to legislate on the specific issue.59

He also emphasises that the insertion by the TEU of rules of a general nature, such
as subsidiarity and proportionality, just like the principle of conferral, provide not
only for the ‘what’ but also the ‘how’ side of exercising EC competences vis-à-vis
Member States, in favour of the latter, in order to ‘assuage concerns about the im-
pact of the enlargement of the Union competences’.60

2.6 The principle of institutional balance and the Member States
behind it

Article 7 EC, providing that each institution acts within the limits conferred upon it
by the Treaty, plays an additional role, according to Bieber, while linking the insti-
tutions and Member States: ensuring genuine autonomy and the obligation of inter-
institutional cooperation. Autonomy guarantees that the institutions maintain their
identity, and cooperation provides for the accomplishment of the Treaty’s objec-
tives.61 The link with the Member States is the following: maintaining identity is of
the utmost importance for the Member States while participating in the EC/EU, as
each of them is still a sovereign entity in the international legal order. Furthermore,
the above-mentioned duty of interinstitutional cooperation can easily be applicable
to the duty of cooperation on the part of the Member States in ensuring the accom-
plishment of the objectives of the EC, as incorporated in Article 10 EC and which
reads as follows:

‘Member States shall take all appropriate measures, whether general or particular, to
ensure fulfilment of the obligations arising out of this Treaty or resulting from action

57 M. Claes, ‘Constitutionalising Europe at its source: The “European Clauses”, in the National
Constitutions: Evolution and Typology’, 24 YBEL (2005) pp. 81-125.

58 So does the Austrian Constitution in Arts. 23a-23c providing for the rules of election and incom-
patibilities of MEPs and the nomination of members to the EU institutions, namely to the Commission.
Available at: <http://www.ris.bka.gv.at/info/bvg_eng.pdf >. The Portuguese Constitution states, in Ar-
ticle 164, that the Assembly of the Republic elects the Portuguese members of the EU institutions,
except for the Commissioner. <http://www.parlamento.pt/ingles/cons_leg/crp_ing/>.

59 A. Dashwood, ‘The Relationship Between the Member States and the European Union/European
Community’, 41 CMLRev. (2004) pp. 355-381 at p. 358.

60 Ibid., at p. 367.
61 R. Bieber, supra n. 8 at p. 520.
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taken by the institutions of the Community. They shall facilitate the achievement of
the Community’s tasks. They shall abstain from any measure which could jeopardise
the attainment of the objectives of this Treaty.’

Member States thus strive to maintain their identity by constitutional requirements
(either more or less rigorous) in order to agree to a Treaty amendment and the
successive incremental transfer of competences to the EC, but they are bound to
abide by existing EC rules and the wording of the quoted Article 10 EC. Here one
can argue that Article 7 EC governing interinstitutional cooperation is of similar
content to what Article 10 EC aims to express. The earlier relates to the institutions,
which exercise the powers allocated to them by the Treaty, in other words the pow-
ers which were originally conferred by the Member States, while the latter relates
to the Member States and their obligation to respect the decisions made by the
above-mentioned institutions and to apply them lawfully. This is therefore a causal
circle in which Member States strive to maintain sovereignty and therefore to set up
rules for the transferral of competences in their national constitutions. Related to
the transferred competences they establish provisions, legal bases for exercising
these competences, and exert influence through the institutions, which are entrusted
with carrying out the tasks stemming from the competences and objectives. The
Member States thereby seek to balance the duty to cooperate and the objective of
maintaining their identity. The Member States, furthermore, are obliged to apply
and implement the actions carried out by the institutions. For Bieber this argument
takes the following line: ‘anything that in the opinion of the Court applies to rela-
tions between the institutions and the Member States must apply even more directly
to relations between the institutions themselves’.62

The functional understanding of the principle of institutional balance, according
to Vos, leads us to the interrelations between the institutions, ‘reflecting the Mem-
ber States’ concern that the integrity of their own powers be maintained’.63 In such
a construction, the Member States, and the national institutions, via their represen-
tation in the institutions (therefore, mostly in the intergovernmental organs) ensure
that their voice is heard throughout the legislative process, but also, as Vos points
out concerning the function of the comitology committees, in the process of imple-
menting and applying Community law.64 Thus, the principle of institutional bal-
ance, namely the rule that, on the one hand, each institution carries out the tasks
allocated to it and, on the other, that the institutions refrain from encroaching on the
scope of powers of other institutions, can be interpreted as guaranteeing that Mem-
ber States have a say in the above-mentioned procedures. The main points of dis-
cussion in the evolution of the European integration and during the intergovernmental
conferences reveal such a phenomenon. Questions related to the institutions such
as the allocation of powers, their function with other institutions and national Mem-
ber State representation have been of crucial importance in the successive Treaty
amendments. One very clear example from the initial stage of the institutional frame-

62 Ibid.
63 E. Vos, ‘The Rise of Committees’, 3 ELJ (1997) pp. 210-229 at p. 223.
64 Ibid.
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work of European integration is the strong advocacy of the Council of Ministers by
the Member States in order to reduce the power and importance of an initially ma-
jor institution, the strong and purely supranational High Authority.65 Dashwood
considers the institutional balance to be amongst the ‘conservatory elements’ of the
EU constitution serving to preserve the Member States’ position therein, where the
presence of Member States is assured in legislative and political process by na-
tional representatives in the Council and the European Council.66 Such a preserva-
tion function necessitates dynamism, adaptability and the institutional balance has
to be sufficiently flexible to be adjusted to amendments in the institutional struc-
ture.

2.7 The dynamic side of the institutional balance

Up until now the institutional balance has been discussed as an underlying politico-
legal constitutional framework, a static concept. Yet, there is another side to the
institutional balance and interinstitutional relations, a more dynamic, evolving as-
pect. As we have seen, the institutions’ functions have been evolving in the course
of time, following the widening and deepening of integration. Consequently, the
roles of the institutions have been extended to new functions, having a major effect
on their powers and the relations between them. Therefore, there is a certain dyna-
mism which facilitates the emergence of new roles, new undertakings for the insti-
tutions. These amendments also have implications for relations between the
institutions and the Member States.

Such an obvious amendment has been the establishment of working groups and
the strengthening of the role of COREPER, a gradual increase in the participation
of Member State-related actors in the decision-making procedure. This ‘intergov-
ernmental deviation’67 and a sign of ‘positive intergovernmentalism’68 meant shifts
in the preparation of decision making and the coordination of Member States’ posi-
tions, and resulted in the hierarchical system of the decision-making procedure, the
pyramid that has been referred to in the previous chapter. In this hierarchy, the basic
function of the committees is to bring to the fore all the national positions repre-
sented by national civil servants, with the aim of mitigating all differences on this
level. If they fail to do so, the further coordination will be carried out by the
COREPER, another intergovernmental representative level, with an ever-increas-
ing role in the decision-making procedure in the past few decades.69 The actual
duplication of intergovernmental actors has an inevitable effect: these Member State-
related actors require thorough cooperation between national positions in issues

65 See the introduction to Chapter 3.
66 A. Dashwood, ‘States in the European Union’, 23 ELRev. (1998) pp. 201-216.
67 C. Schmitter, ‘Le principe d’équilibre institutionnel’, Dictionnaire juridique des Communautés

européennes, available at: < http:// www.univ-lyon3.fr/cee>.
68 P. Craig, ‘The Community Political Order’, 10 Indiana Journal of Global Legal Studies (2002)

pp. 79-124 at p. 88.
69 On the increase in the role of the COREPER see J.W. de Zwaan, The Permanent Representatives

Committee: Its Role in the European Union Decision-Making (Amsterdam, Elsevier 1995) pp. 41-46.
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that fall under EU competence. Therefore, the preparation of national positions
necessitates an effective coordination system, with a smooth way of channelling it
to the EU level.

It is worth considering whether or not the emergence of these committees affects
the institutional balance. Schmitter argues the fact which was recalled earlier: ac-
cording to the ECJ’s decision in the Köster case, intergovernmental committees, in
this case the management committees in the comitology procedure, have no right of
decision, therefore do not upset the institutional balance.70 On the other hand, the
committees in the Council pyramid do have such a right, in fact that is their role,
and thus technically the institutional balance is modified, strengthening the coordi-
nation within and the function of the Council. The insertion of and the increase in
these intergovernmental committees is but one evidence that the institutional bal-
ance is continuously shifting.

As we have said before, the drafters of the successive Treaties have possibilities
at the time of drafting the Treaties to allocate powers to institutions and to deter-
mine the prevalence of the interests assigned to them. Accordingly, recurring refer-
ences to the institutional balance and its importance can be found in several
documents in the run-up to IGCs71 and in the European Convention.72 Yet, in oppo-
sition to the intergovernmental deviation, there has been a gradual and very suc-
cessful counteraction by the European Parliament which has made this institution a
nearly fully-fledged partner cooperating with the Council through the continuous
extension of co-decision procedure.73 Conversely, the introduction and strengthen-
ing of the co-decision procedure resulted in the weakening of the Commission’s
right of initiative.74 The strength of each Institution’s position can be best described

70 C. Schmitter, supra n. 67 at p. 14.
71 Report of the Reflection Group, SN 520/95 December 1995, para. 79: ‘Any reform of the institu-

tions must, however, observe the overall institutional balance, in accordance with the specific character
of the European Union.’ This is consistent with the adaptation of the institutions to new circumstances
and needs strengthening – especially after the increase in the number of Member States after enlarge-
ment – and a better definition of their respective functions. Available at: <http://europa.eu.int/en/agenda/
igc-home/eu-doc/reflect/final.html#III>.

72 Commission Communication ‘The Institutional Architecture of the European Union: Peace, Free-
dom, Solidarity emphasises that changes to the institutional structure should not upset the existing
institutional balance’, COM (2002) 728 final/2 at p. 4.

73 Most recently the text of the Treaty of Lisbon in Art. 251 of the Treaty on the Functioning of the
European Union defined co-decision as the ordinary legislative procedure, extending it to legislation in
agriculture, fisheries, transport and structural funds, in addition to the whole of the current third pillar
of justice and home affairs.

74 In the sense that the Council and the Parliament can easily ignore the original initiative of the
Commission if an agreement is made between the two institutions, which is followed by qualified
majority voting in the Council, Art. 251 EC para. 2: The Council, acting by a qualified majority after
obtaining the opinion of the European Parliament: – if it approves all the amendments contained in the
European Parliament’s opinion, may adopt the proposed act thus amended, – if the European Parlia-
ment does not propose any amendments, may adopt the proposed act, – shall otherwise adopt a com-
mon position and communicate it to the European Parliament. The Council shall inform the European
Parliament fully of the reasons which led it to adopt its common position. The Commission shall
inform the European Parliament fully of its position. If, within three months of such communication,
the European Parliament: (a) approves the common position or has not taken a decision, the act in
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when compared it with that of another Institution through an analysis of the respec-
tive powers within interinstitutional relations.

3. Interinstitutional relations

3.1 Introduction

As it was already examined in the previous chapter, the tasks and competences
assigned to the European Community/Union are carried out by the institutions within
a very particular constitutional and institutional set-up. The concept of the institu-
tional triangle is based on functional cooperation between the institutions; there-
fore, the institutional balance is revealed across the board in interinstitutional
relations. As has been said before, the most spectacular application of the institu-
tional balance is demonstrated during the legislative procedures in the Community
pillar. In the following section the focus will be on the different forms of decision-
making in the EC and an analysis of the roles and participation of the institutions in
the decision-making procedures, such as secondary and tertiary legislation, as well
as budgetary and supervisory processes. These are in particular the procedures where
all three institutions are involved, the Member States have various possibilities to
exert influence, and the outcome of the procedure has far-reaching legal conse-
quences for the Member States.

3.2 Interinstitutional relations in secondary-level legislation

The institutions, in order to carry out their tasks, adopt legislative acts of secondary
legislation authorised by a legal basis established in the treaties. The term ‘second-
ary’ refers to its hierarchical position in comparison with primary law, which con-
sists of the founding treaties. Chapter 3 referred to the four decision-making
procedures in the Community pillar (albeit from the European Parliament’s per-
spective) where each institution takes part.75 These are the cooperation (Art. 252
EC), co-decision (Art. 251 EC), assent and consultation procedures. The participa-
tion of the institutions differs in these procedures and so varies the effectiveness of
interest representation. In the following, we will focus on the crossroads of the
institutions’ actions.

Initially, the legislative procedure was a de facto collaboration between the Com-
mission and the Council of Ministers with no significant involvement of the Euro-
pean Parliament. The Commission had the determining influence by the sole and
exclusive right of initiative, a power which is regarded as a ‘fundamental aspect of

question shall be deemed to have been adopted in accordance with that common position; (b) rejects,
by an absolute majority of its component members, the common position, the proposed act shall be
deemed not to have been adopted; (c) proposes amendments to the common position by an absolute
majority of its component members, the amended text shall be forwarded to the Council and to the
Commission, which shall deliver an opinion on those amendments.

75 See supra Chapter 3 section 7.3.1.
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the institutional balance of the Community’.76 Furthermore, the diplomatic bar-
gaining within the Council of Ministers focused on the alignment of national posi-
tions. At this early stage of the EEC, the European Parliament was not a significant
actor, limited to advisory and supervisory roles, which did not actually affect the
decision-making or interinstitutional relations. The introduction of direct elections
strengthened not only the legitimacy of the institution, but also meant the point of
departure for increased participation by the European Parliament in the institutional
triangle, by virtue of an enhanced role and position in the consultation procedure.
The ‘power of delay’ that the ECJ attributed in the Isoglucose case77 from 1980 for
the European Parliament implied that from then on the Council was not only obliged
to ask for an opinion from the European Parliament on the Commission’s proposal,
but had to wait for it and could not adopt a decision without it, and was obliged to
take it into account throughout the decision-making procedure. Some say that in
this way the European Parliament gained a ‘strong bargaining position to fall back
on’,78 although one can consider that the European Parliament’s role still remained
limited.

The rule for secondary legislation has thus far remained to the effect that the
Commission proposes, the Council disposes, with the promise of an incremental
gain in the importance of the Parliament. The original structure therefore aimed to
balance supranational and intergovernmental interests. We have already seen how
the governments strived to counterbalance the position of the Commission: this
later had the monopoly of initiative, advocating the general Community interest,
while the Member States attempted to maintain their influence and to extend it
throughout the whole decision-making procedure.

The influence exerted by and within the Council is mostly determined by the
voting rules in the Council. National interests can be most forcefully exerted if the
legislative act requires unanimity. A sign of this was of extreme importance in the
early decades of the EC when the majority of new policy was introduced or an
existing one was modified.79 Unanimity voting means that the proposal has to be
accepted by all the Member States in the Council, where conciliating positions
require an effective coordination of the various national interests. As each Member
State has a de facto veto on the whole issue, it is of the utmost importance which
policies and issues should be decided by such a rigorous procedure. Furthermore,
unanimity can be used when the Council wants to modify the Commission’s initial
proposal, and this rule clearly strengthens the Commission’s position in the proce-
dure and its effect on the content of the outcome. The power of unanimity voting
was recognised as an outcome of and a solution to an institutional crisis in 1963. At

76 Report of the Reflection Group, SN 520/95 December 1995, para. 109.
77 ECJ, Joined cases C-138/79 SA Roquette Frères v. Council of the European Communities [1980]

ECR I-3333 and C-139/79 Maizena GmbH v. Council of the European Communities [1980] ECR
I-3339.

78 F.G. Jacobs, et al., The European Parliament, 2nd edn. (Harlow, Longman Current Affairs 1992)
p. 182.

79 N. Nugent, The Government and Politics of the European Union, 5th edn. (Basingstoke, Palgrave
2003) p. 168.
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the time, the French government, led by President de Gaulle, blocked a package of
initial proposals coming from the Commission which contained some crucial pro-
posals, such as the introduction of own resources as the basis of Community in-
come and an enhanced role for the European Parliament to control it.80 Such a
proposal evidently leads in the direction of supranational finality that was not ac-
ceptable to the French government. In bringing a halt to such an evolution and
thereby causing a real institutional crisis, the French delegation refused to attend
the meetings of the Council, leaving their chairs empty. The protesting ‘empty chairs
politics’ resulted in the mutual acceptance of positions – and the Luxembourg com-
promise, as this solution is referred to – to provide for the possibility for a Member
State to defend its ‘very important national interest at stake’ and to require that the
Council reaches a solution while respecting mutual interests.81 In other words, if a
politically sensitive issue is on the table, and one of the Member States is not will-
ing to give in to the position of the majority due to a national interest which this
Member State considers crucial, and majority voting would normally be applicable,
the discussion will be extended until a compromise, which is acceptable to all, is
finally forged. This Luxembourg compromise has never been inserted into the pri-
mary documents, Treaties, or Protocols; still, it has gained a semi-constitutional
status, and its effect has been subject to numerous academic debates.82 Certainly,
granting such a possibility of a de facto veto modifies the dynamism of decision
making, including the preparatory discussions on earlier levels in the Council pyra-
mid. Consequently it slows down the procedure and implies the dislike of those
who are in favour of a dynamic Community and accelerated co-operation.83 This
effect emerged over the years and in the run up to the Single European Act the
treaty amendments aimed to bring an end to this cumbersome practice as the appli-
cation of qualified majority voting was introduced to an extended scale of issues.
One advantage of unanimity can, nevertheless, be mentioned. If a Member State,
represented in the Council of Ministers, finds the issue in question to be of such
importance that it does not want to give up its defended national position and enter
a compromise, but majority voting rules override the possibility for this Member
State to make its voice heard in the final outcome, then this Member State is less
likely to implement effectively a decision adopted against its own national interest
if it fails to defend it successfully.

Qualified majority voting is a formula where each country has a certain weight
of the votes, usually allocated on a demographic basis. The particular aspect of
such a method of voting is that a certain amount of votes added together can consti-

80 Ibid.
81 Bulletin of the European Community, No. 3 (1966) pp. 8-9.
82 For an extensive study see A. Teasdale, ‘The Luxembourg Compromise’, in M. Westlake, ed.,

The Council of the European Union, rev. edn. (London, Harper 1999) pp. 104-110.
83 Expressed, among others, by the Genscher-Colombo initiative (presented in Brussels on 20 Janu-

ary 1983), which was one of the early proposals for close political cooperation by importing security
and defence under the EC helmet and it advocated the completion of the internal market and the
extension of qualified majority voting. Such a supranational deviation clearly supposes a flexible dy-
namism from the Member States and a reconsideration of their national positions.
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tute a blocking minority, and even though the majority would determine the out-
come of the voting, a minority of the States voting could block the adoption of a
certain decision. The numerical formulation of qualified majority voting has been
modified in the course of the EU’s evolution, thereby accommodating the proce-
dure to the growing number of Member States. Most recently, the formula inserted
in treaty requires a triple majority: an act needs to be approved by a simple majority
of the votes cast by a qualified majority of the States, and for further assurance for
the Member States, Article 250(4) EC provides that a member of the Council can
request verification that the States constituting the qualified majority represent at
least 62 percent of the population.84 The introduction and increased use of qualified
majority voting, replacing unanimity and moderating the formal equality of Mem-
ber States, creates a matrix of groups of coalitions and alternative partners who are
allies during the decision making. Coalitions can form themselves along multiple
lines: large, small and medium-sized states (recognizable during institutional mat-
ters such as the composition of the Commission and the voting weight in the Coun-
cil), net payers and net recipients colliding on issues involving financial perspectives,
by and large mirrored in the discussions on agricultural and regional policies, as
well as socio-economic issues on the future of the Lisbon process.85

The Single European Act can be seen as an important milestone regarding decision-
making procedures by increasing the role of the European Parliament in legislation.
The European Parliament’s achievements did not extend as far as was outlined in
the Draft Treaty on the European Union in 1984, and the attempts made during the
Milan IGC in 1985 to attain a true co-decision role with the Council remained
without success.86 But the introduction of the co-operation and the assent procedure
significantly modified the institutional balance and every side of the institutional
triangle. In the analysis of the powers of each institution we have seen how they
respectively act; now we will focus on how the institutions relate to each other.

The cooperation and assent procedures are a step forward for the Parliament,
because its involvement is upgraded, its voice is reinforced and its position is much
stronger than in the simple consultation procedure. The various readings in the
cooperation procedure ensure that there is an effective dialogue between the Coun-
cil and the European Parliament, and their positions are thoroughly taken into ac-
count. It is also not a mere coincidence that the completion of the Internal Market
envisaged by the Single European Act by 31 December 1992 was supposed to be

84 Art. 205(2) came into force on 1 January 2005, modified by Declaration 20 on Enlargement, a
Protocol added to the Treaty of Nice. This restricted procedural rule is only applicable when the Coun-
cil acts on a proposal from the Commission.

85 J. Tallberg, ‘Bargaining Power in the European Council’, 1 Swedish Institute for European Policy
Studies, Working Paper (2007) p. 44.

86 Here the Parliament requested an improvement to the decision-making at the Council and an
extension of its powers based on the ‘Adonnino report: A People’s Europe’ – 6/1985 Bulletin of the
European Communities, Suppl. 7/85, and the ‘Doodge report’, which was a Report by the Council on
the functioning of the Treaty of the European Union Interim Report to the European Council – 6/1985
by the Committee on Institutional Affairs headed by James Dooge. Documents available at: <http://
www.unizar.es/euroconstitucion/Treaties/Treaty_SingleEA_Prep.htm>.
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realised by legislative acts taken via the cooperation procedure. This role initiated
reinforced cooperation and coordination between each institution, a phenomenon
which probably had the most importance: the increased interdependence of know-
ing each other’s positions and expected views resulted in an approximation for
which adequate channels and forums were needed. One of these forums was the so-
called Neunreither Group, the Inter-Institutional Co-ordination Group of the Par-
liament, with an extended scope for discussing issues, bringing together
representatives from the Commission, ESC and the Council’s General Secretariat,
and that of the current Presidency.87 Furthermore, COREPER’s position was modi-
fied in the decision-making procedure, in particular by new co-ordinating activities
of the Presidency.88 Keeping contact with various offices of the European Parlia-
ment became a major role for the Presidency in the co-operation procedure and it
strengthened COREPER’s position as an interlocutor between the two levels of
decision-making.89 This evidently led to an ever increasing coordination tasks at
the national level and the greatest possible effective transposition of national inter-
ests in EU legislation via the Council-related organs.

Earnshaw and Judge pointed out that there is a qualitative implication for these
dialogues and the involvement of the European Parliament in the legislative pro-
cess, namely, that in the vast majority of the Commission’s communications which
they analysed, the common position reflected the amendments made by Parliament
and the elements contained in the Commission’s amended proposal.90 This means
that the dialogue facilitates the channels as both the European Parliament and the
Commission positions are taken into account and will be integrated throughout the
decision-making procedure. Furthermore, such an approximation of contacts be-
tween the Council and the European Parliament also appeared on a personal level
and therefore Governments, through their MEPs, can gain more information about
the European Parliament’s opinion and expected position. Another fortunate factor
as a consequence of the co-operation procedure is that it was to the mutual advan-
tage of each institution. The Council could demonstrate that the completion of the
internal market was proceeding by means of the legislation adopted by the new
procedure. The European Parliament was content to produce extensive statistics on
how effectively the Council and the Commission took its opinion into account at
the second reading. Finally, the Commission had an easier position as an initiator
because the perspective of the approximation of the European Parliament’s and the
Council’s opinion in the course of the procedure lifted heavy political pressure
from the Commission as it strived to find a way to satisfy the two other institutions’

87 M. Westlake, The Commission and the Parliament, Partners and Rivals in the European Policy-
Making Process (London, Butterworths 1994) p. 21.

88 J. de Zwaan, supra n. 69 at p. 230.
89 As was stated in a Council conclusion shortly after the introduction of the new procedure in order

to monitor its implication for the decision-making procedure. For the entire text of the conclusion see
Digest of Texts on Relations Between the European Parliament and the Council, July 1988, 8th revi-
sion, issued by the General Secretariat of the Council, pp. 60-61.

90 D. Earnshaw and D. Judge, ‘From Co-operation to co-decision, The European Parliament’s Path
to Legislative Power’, in J. Richardson ed., European Union Power and Policy-Making (Abingdon,
Routledge 1996) pp. 96-127 at p. 108.



150 chapter 4

wishes.91 Therefore, the new procedure gave the Commission a gate-keeper func-
tion and involved it in both the Council’s deliberations on the adoption of a com-
mon position and gave Parliament its opinion on the common position.92

A further step in the evolution of decision-making procedures, and most impor-
tantly the legislative power of the European Parliament, was the introduction of the
co-decision procedure. In this procedure, a third reading was inserted (in the form
of a conciliatory procedure) with an additional possibility for the European Parlia-
ment to voice its opinion. The Maastricht Treaty introduced this procedure, which
was initially primarily applicable to the adoption of internal market measures. The
Amsterdam Treaty modified the procedure by introducing a requirement of posi-
tive approval by both the Council and the Parliament in order for the measure to
become law, thereby replacing the former existing right of veto.93 The European
Parliament has various ways of preventing an act from being adopted: it can for-
mally reject the common position upon second reading,94 or the amended text adopted
within the framework of the Conciliation Committee is not finally adopted,95 or if
the Council exercises its power of veto and after an unsuccessful conciliation it
unilaterally confirms the common position at the ‘third reading’.96

The common opinion is that the exercise of the co-decision procedure has placed
the European Parliament on an equal footing with the Council and this was further
strengthened by the successive Nice Treaty which extended the use of the co-deci-
sion procedure for numerous issues. The implication of such shifts in power for the
respective roles of the institutions can be identified in a comparative manner focus-
ing on the gains and losses of the institutions.

3.3 Losers and winners in the shifts in power within the secondary-level
legislation

With regard to the evolution that has taken place within the secondary legislative
procedures, the European Parliament is without doubt an absolute winner in the
new situation. Nickel draws attention to the fact that a text has never been adopted
in a co-decision procedure against Parliament’s wishes, and the newly introduced
conciliation procedure guarantees a compromise concerning the remaining con-

91 M. Westlake, ‘The Style and the Machinery: The Role of the European Parliament in the EU’s
Legislative Processes’, in P. Craig and C. Harlow, eds., Lawmaking in the European Union (The Hague,
Kluwer Law International 1998) pp. 137-146 at p. 142.

92 M. Westlake, supra n. 87 at p. 38.
93 A. Dashwood and A. Johnston, ‘The Institutions of the Enlarged EU Under the Regime of the

Constitutional Treaty’, 41 CMLRev. (2004) pp. 1481-1518.
94 Art. 251 2(b)
95 Art. 251(5) EC: ‘If, within six weeks of its being convened, the Conciliation Committee ap-

proves a joint text, the European Parliament, acting by an absolute majority of the votes cast, and the
Council, acting by a qualified majority, shall each have a period of six weeks from that approval in
which to adopt the act in question in accordance with the joint text. If either of the two institutions fails
to approve the proposed act within that period, it shall be deemed not to have been adopted.’

96 Art. 251(6) EC ‘Where the Conciliation Committee does not approve a joint text, the proposed
act shall be deemed not to have been adopted.’
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flicts at the end of the second reading.97 The legal consequence of the European
Parliament’s insertion into the decision-making procedure is a reduction of legal
disputes between the Council and the European Parliament relating to legal bases.
Thus, from now on, the Parliament is less likely to bring a case before the ECJ on
the basis of Article 230 EC doubting the legality of the legislative measure, as the
measure has been adopted with the European Parliament’s extensive involvement.98

One could say that the Council has been gradually deprived of its monopoly in
deciding on legislative measures, but, with the increased involvement of the Euro-
pean Parliament, the whole legislative procedure has gained democratic and also
parliamentary legitimacy. Nickel also emphasises the improved quality of legisla-
tion. Furthermore, co-decision implies qualified majority voting and that has an
inherent consequence for the power play between the Member States. In such a
scenario, Member States need to be aware of their potential allies and the coordina-
tion of national positions, as well as the interlocutor function of the COREPER.

The Commission, safeguarding and representing the interest of the Community,
has probably won the least and lost the most with the introduction of the co-deci-
sion procedure.99 This is mostly because its right of initiative has been overshad-
owed by the fact that the Commission no longer retains a right of dominance over
its legislative proposal and its fate as it travels down the decision-making pipe-
line.100 This is all the more evident in the case when Parliament and Council are in
full agreement on the act already during its first reading as at that point the Com-
mission can no longer withdraw its proposal or oppose amendments agreed upon
by the European Parliament and the Council.101 In addition, the use of the right of
initiative is bound to be used ‘in a constructive manner with a view to making it
easier to reconcile the positions of the European Parliament and the Council with
due regard for the balance between the institutions and the role conferred on that
institution by the Treaty’.102 Furthermore, the Commission’s ‘initiative-monopoly’
is somewhat toned down by the European Parliament’s request to submit a proposal

97 D. Nickel, ‘The Amsterdam Treaty – a shift in the balance between the institutions!?, Amsterdam
and the European Institutional Balance’, Harvard Jean Monnet Working Paper No. 14/98 (1998) avail-
able at: <http://www.jeanmonnetprogram.org/papers/98/98-14-_B.html>.

98 The European Parliament did not initially have the power to bring an action to annul an act
adopted by the Council. This position was reinforced in ECJ, Case C-302/87, European Parliament v.
Council on the basis that the European Parliament is not a legal person (ECR 5615, paras. 9 and 10).
The Chernobyl case improved the Parliament’s position in the sense that from then on it could bring an
action for annulment, but only in order to protect its prerogatives ([ECR] 2041, paras. 19-23).

99 For an illustration and an analysis of the ways in which the Commission can continue to exert an
influence on, despite the characteristic loss of power in the legislative process, and affect the co-
decision processes see A. Rasmussen, ‘The Role of the European Commission in co-decision – A
strategic facilitator operating in a situation of structural disadvantage’, 7 European Integration Online
Papers (EIoP) (2003). Available at: <http://eiop.or.at/eiop/texte/2003-010a.htm>.

100 M. Westlake, supra n. 87 at p. 91.
101 K. Lenaerts and P. van Nuffel, supra n. 44 at p. 593.
102 ‘European Parliament Resolution of 5 May 1999 on the Joint Declaration on the practical ar-

rangements for the new codecision procedure (Article 251 of the EC Treaty)’. Available at: <http://
europa.eu/bulletin/en/9905/p204001.htm>.
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for an act, which nevertheless leaves the Commission free to act however it sees
appropriate upon the request.103

With the introduction of the second reading and the role of the conciliation com-
mittee as the final forum for mitigating different standpoints, the function of infor-
mal discussions and mechanisms were upgraded (bringing together the European
Parliament delegation, the Council working party or COREPER, the chairpersons
and the rapporteur of the parliamentary committee assigned to draft the position,
and the Presidency) to reconcile certain positions outside the regulated methods
laid down in the Treaty.104

Bringing the Member States into the picture, Dashwood believes that the partici-
pation of the Member States in the decision-making at the EU level remains a cen-
tral element of the checks and balances and contributes to the uniqueness of the
institutional framework and interinstitutional relations.105 The participation of Mem-
ber States is equally crucial during the implementation procedure, not only be-
cause, as Dehousse points out, ‘classical views about institutional balance simply
stress that, in theory, the implementation of EU policies remains in the hands of
national administrations’,106 but also because the Commission is surrounded by
significant numbers of committees monitoring its legislative actions relating to imple-
mentation. These comitology committees are involved in the tertiary lawmaking in
the Community pillar.

3.4 Interinstitutional cooperation in tertiary-level legislation

3.4.1 The implications of comitology for the institutional balance

The emergence of committees in the EC decision-making and decision-implement-
ing procedure is genuine evidence of the Council’s intention to keep the evolution
of integration under intergovernmental control, counterbalancing any supranational
deviation/tendency.107 As a reminder, Chapter 3 section 6.2.2.2 revealed the legal
bases for the involvement of these committees in the Commission’s implementing
legislative activities (so-called ‘tertiary legislation’) and highlighted the role, com-
position and strength of these committees. The emergence of such committees com-
menced in the 1960s and their establishment can be traced back to the introduction
of the Common Agricultural Policy, an exclusive competence of the EEC, which is
also a politically sensitive area for most of the Member States, and their interests

103 Art. 192 EC.
104 See more on the evolution of these discussion mechanisms in H. Farrell and A. Héritier, ‘Formal

and Informal Institutions under Codecision: Continuous Constitution Building in Europe’, 6 European
Integration Online Papers (EIoP) (2002, Available at: < http://eiop.or.at/eiop/texte/2002-003a.htm>.

105 A. Dashwood, supra n. 59 at p. 355.
106 R. Dehousse, ‘Misfits: EU Law and the Transformation of European Governance’, Jean Monnet

Working Papers No. 2/02 (2002) p. 1. Available at: <http://www.jeanmonnetprogram.org/papers/02/
020201.html>.

107 Weiler also assessed the emergence of committees in the EU institutional structure depicting the
increasing role of national governments that started in the 1960s and continued through the 1970s. See
J.H.H. Weiler, ‘The Transformation of Europe’, 100 Yale Law Journal (1991) pp. 2403-2485.
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are at stake throughout the whole decision-making and implementation process.
Also, this policy needs a very high level of technical expertise and that can be
lacking in the Commissions bureaucracy; in this sense these committees are a sub-
stitute for the lack of such expertise. Each institution (the Council, the Commission
and the EP) has a different political standing regarding the comitology procedures
and it is of the utmost importance for us to elaborate how the institutions react and
interact with these intergovernmental committees.

The ‘comitology committees’ serve as a primary place for interaction and coop-
eration between the Commission and the Member States’ administrations in the
process of policy implementation. In their everyday work, the national officials
sitting in the comitology committees have an overview of the implementation of
EU policies and can assess their impact and, consequently, the efficiency and effec-
tiveness of EU legislation.108 The functions of these committees are threefold, and
closely relate to Community legislation through policy implementation, policy ap-
plication and policy evaluation and updating.109 The involvement of comitology
committees in policy application arises if the carrying out of a specific programme
or activity requires the Commission to consult the committee on the processing of
the project.110 In the course of integration, policies evolve as well, and adaptation
and adjustment are therefore needed. The Commission is the original initiator of the
policies and it retains such an initiative function when the time comes for an adjust-
ment and committees of high expertise give it the necessary approval to do so.

The point of departure for issuing (legislative) implementing measures is the fact
that in any constitutional order the acts adopted by the legislature are often incom-
plete and in order to make them an effective measure in the legal system they need
further, more technical regulation. This also occurs in the European legal order
where the measures adopted by the Council and the Parliament require regulatory
measures in order to be applicable to the national authorities of the Member States.
The bottom line for the introduction of such committees was the assurance that
Member States’ interests and positions will not be overshadowed by supranational
ambitions, the latter being exercised in this phase by the Commission. This is of the
utmost importance as the executive role is in effect delegated from the Council to
the Commission by virtue of Article 202 EC,111 but it also appears as one of the
Commission’s original duties in Article 211 fourth indent of the EC Treaty, which

108 See R. Dehousse, ‘Comitology: Who Watches the Watchmen?’, 10 Journal of European Public
Policy (2003) pp. 798-813 at p. 800.

109 See G.F. Schäfer, ‘Linking Member States and European Administration – the Role of Commit-
tees and Comitology’, in M. Andenas and A. Türk, eds., Delegated Legislation and the Role of Com-
mittees in the EC (The Hague, Kluwer Law International 2000) pp. 3-24.

110 Ibid., at p. 7.
111 ‘The Council shall confer on the Commission, in the acts which the Council adopts, powers for

the implementation of the rules which the Council lays down. The Council may impose certain require-
ments in respect of the exercise of these powers. The Council may also reserve the right, in specific
cases, to exercise directly implementing powers itself. The procedures referred to above must be con-
sonant with principles and rules to be laid down in advance by the Council, acting unanimously on a
proposal from the Commission and after obtaining the opinion of the European Parliament.’
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allocates to the latter the ‘exercise of the powers conferred on it by the Council for
the implementation of the rules laid down by the latter’. This is evidently a wide
ranging power for the adoption of decisions and regulations in order to implement
legislative acts adopted by the Council, or more often by the Council together with
the European Parliament. Lenaerts and Verhoeven point out that this extensive func-
tion makes it possible for the Commission to play an important role in policy-
making as well,112 and that is what explains the introduction of these committees,
composed of representatives of the Member States, usually experts in the field to
ensure that the national positions are not overridden by the supranational will of the
Commission in implementing legislation. Furthermore, there is an intimate link
between the delegation of powers from the Member States to the EC and the inclu-
sion of comitology committees in the implementation procedure. As the Member
States, via their representatives, decide to delegate powers to the Commission to
implement legislative measures, they can control these delegated powers by means
of the comitology committees. Thus, the legislative power is transferred from the
Member States to the EC within the framework of the given policy: the Council (in
some areas together with the Parliament) legislates. Implementing power is del-
egated from the Council (thus, the Member States) to the Commission, but the
carrying out of such a function will be controlled by the Member States by means of
the comitology committees.

As has been discussed in Chapter 3 section 6.2.2.2, the Commission’s three kinds
of committees vary as to their involvement in the implementation regulation, and
the binding force of their opinion is also differentiated – leaving variable room for
the Commission. In any case, the Commission is obliged to seek an opinion from
the comitology committee. These committees are usually composed of civil ser-
vants of the Member States who had already participated in the preparatory phase
of the policy development and assisted the Commission as well as representing
their governments in the relevant working party of the Council.113 The approach of
the Council towards the comitology committees is therefore clear: in a way they
represent the Member State’s interest, they work through intergovernmental prac-
tice and create a de facto longi mani for the members of the Council, balancing the
power of the executive rule-making procedure between the Commission and the
national governments.114 To make the picture clearer, one has to add that studies
revolving around the work and actual functioning of comitology committees have
pointed out the consensual, rather conciliatory character of discussions within these

112 In the sense that an implementing regulation can shape the future dimension of a given policy.
See K. Lenaerts and A. Verhoeven, supra n. 12 at p. 75.

113 Schäfer points out that non-Member States delegate representatives to many comitology com-
mittees as observers participating in the discussion, but they have no right to vote. For example, in all
committees established by legal acts that are part of the EEA acquis, representatives of the EEA are
present. In G. Schäfer, supra n. 109 at p. 17.

114 Such a counterbalancing role against the evolving powers of the Commission is assigned to
committees by E. Vos, ‘EU committees: the evolution of unforeseen institutional actors in European
product regulation’, in C. Joerges and E. Vos, eds., EU Committees: Social Regulation, Law and Poli-
tics (Oxford, Hart Publishing 1999) pp. 19-47. This position is reinforced by R. Dehousse, supra n. 108
at p. 801.
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committees, toning down their traditional image of representing national interests
in executive rule-making.115

3.4.2 The EU institutions’ positions towards the comitology committees

The European Parliament, for obvious reasons, has been very critical of the
comitology committees ever since their inclusion. The simple fact that a very strong
intergovernmental influence affects the Commission in its executive responsibility
has been a controversial issue for Parliament and it has thus tried to exert the great-
est possible control over these committees, demanding several amendments to their
function and institutional position. Firstly, the European Parliament criticised the
fact that the Commission needs the approval of the committees, especially the regu-
latory and management committees, in order to adopt the implementing regulation,
because this stops the Commission from acting alone and forces it to act together
with the Council, and in that sense the implementing powers are not completely
delegated and Parliament’s control over the Commission is also limited.116 Also,
how can we expect a genuine delegation of implementing powers and the exercise
of executing powers by the Commission if the Council retains a certain influence
via the comitology committees? Equally, the European Parliament’s control over
the Commission in the implementation process is rendered insignificant as the com-
mittees have taken over the control position and that has an inevitable effect on the
democratic legitimacy of the implementation procedure. Furthermore, the commit-
tees are numerous and the tasks and functions are vaguely defined which tend to
question their transparency and accountability. Their emergence seemed to be un-
avoidable and as is the case with any intergovernmental body, decision-making
rules and modalities are ambiguously circumscribed. In this respect, Vos also points
out that ‘the rise of committees’ may also endanger legitimacy in decision-making
and that the borderline between national and Community competence may be blurred,
as neither the Commission nor the national civil servants accept full responsibility
for the decisions taken, and policy preparation and implementation is primarily a
committee-led process.117 The European Parliament’s main demand has been that it
‘should have equal rights with the Council to review, approve and veto implemen-
tation measures in those areas where it shares legislation with the Council’.118

To resolve these fears and to clarify the position of comitology committees, the
Council adopted Decision 87/373/EC119 after the entry into force of the SEA in

115 See R. Dehousse, supra n. 108. Dehousse refers to the description of a comitology committee as
a ‘forum for deliberative politics’ as provided by C. Joerges and J. Neyer, ‘From intergovernmental
bargaining to deliberative political processes: the constitutionalization of comitology’, 3 ELJ (1997)
pp. 273-299.

116 G. Schäfer, supra n. 109 at p. 17.
117 E. Vos, supra n. 63 at p. 214.
118 S. Hix, ‘Parliamentary Oversight of Executive Power: What Role for the European Parliament

in Comitology?’, in T. Christiansen and E. Kirchner, eds., Committee Governance in the European
Union (Manchester, Manchester University Press 2000) pp. 62-78 at p. 70.

119 Council Decision 87/373 of 13 July 1987 laying down the procedures for the exercise of imple-
menting powers conferred on the Commission, OJ 1987 L 197/33.
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which the Member States retained their intention not to loosen their control over the
implementation process, and even though the Parliament turned to the ECJ to re-
vise the legality of the Decision, the ECJ ruled that Parliament had no legal stand-
ing to bring an action for annulment.120 Apparently, many believed that such a
decision by the ECJ was difficult to associate with the principles concerning the
judicial protection of rights which had been laid down by the ECJ itself.121 On the
budgetary and political front, the Parliament used its power to discharge the Union
budget in order to force the Commission to collect and submit information on the
working and number of comitology committees. However, this strategy did not
prove to be a significant success.122 The Parliament itself took many steps in differ-
ent official documents in order to draw up a potential system for its effective con-
trol over the implementation process and the reduction of comitology committees.123

With the introduction of the co-decision procedure the European Parliament was in
an even stronger position as a co-legislator with the Council concerning several
issues, but it still had an extremely restricted possibility to control the implementa-
tion process as it was basically exercised by the comitology committees. The modus
vivendi signed by the Commission, the Council and the European Parliament in
1994 brought the European Parliament closer to its demands, and inserted an obli-
gation for the Commission to send draft implementing measures, to inform Parlia-
ment when comitology committees gave an adverse opinion, with the premise of
the taking the EP’s opinion into account in those cases.124 At the 1996 IGC a deci-
sion was taken in the form of a Declaration annexed to the Treaty of Amsterdam
and the IGC called on the Commission to submit to the Council by the end of 1998,
at the latest, a proposal to amend the Council decision of 13 July 1987 laying down
the procedures for the exercise of implementing powers conferred on the Commis-
sion.125 These developments led to a new Decision of the Council126 with substan-
tive reform resulting in a simplified, more transparent and accountable function of
the comitology committees with the significant involvement of the European Par-
liament, providing for a right of information and a review in Article 7(3).127 Figures

120 C. Joerges and J. Neyer, supra n. 115 at p. 283.
121 K. Bradley, ‘Comitology and the Law: Through a Glass, Darkly’, 29 CMLRev. (1992) pp. 693-

721 at p. 695.
122 K. Bradley, ‘The European Parliament and Comitology: On the Road to Nowhere?’, 3 ELJ

(1997) pp. 230-254 at p. 241.
123 European Parliament, ‘Resolution on the Council Decision of 22 June 1987 on the implement-

ing powers of the Commission (8 July 1987) B2-724/87’, OJ 1987 C 246/42; ‘Resolution on the execu-
tive powers of the Commission (comitology) and the role of the Commission in the Community’s
external relations (13 December 1990): A3-310/90’, OJ 1991 C 19/273; ‘Resolution on questions of
comitology relating to the entry into force of the Treaty on European Union’ (16 December 1993): A3-
0417/93’OJ 1994 C 20/176.

124 Bulletin 12-1994, Point 1.7.1 ‘Modus vivendi of 20 December 1994 between the European
Parliament, the Council and the Commission concerning the implementing measures for acts adopted
in accordance with the procedure laid down in Article 189b of the EC Treaty.’

125 Declaration No. 31 relating to the Council Decision of 13 July 1987, OJ 1997 C 340 p. 137.
126 Council Declaration of 28 June 1999 laying down the Procedures for the Exercise of Imple-

menting Powers Conferred on the Commission (1999/468/EC), OJ 1999 L 184/23.
127 See more in K. Lenaerts and A. Verhoeven, ‘Towards a Legal Framework for Executive Rule-

Making in the EU? The Contribution of the New Comitology Decision’, 37 CMLRev. (2000) pp. 645-
686.



157interinstitutional relations – the institutional balance

show that since the 1999 Comitology Decision and an European Parliament-Com-
mission agreement of February 2000 on the procedures for implementing the Deci-
sion, an effective information exchange does work between the European Parliament
and the Commission.128 This arrangement made the Commission more efficient in
its executive-legislative function and significantly improved the European
Parliament’s controlling position by the introduction of the right to information and
review. Furthermore, Member States retained powers to influence the implementa-
tion procedure and executive rule-making via the committees, in a simplified, more
democratic and accountable manner.

To date, the most recent decision adopted in 2006 on comitology procedures
further increase the role of the European Parliament during executive rule-making
by reforming the regulatory procedure.129 The European Parliament (together with
the Council) now receives all the draft measures for scrutiny that the Commission
previously submitted to the comitology committees. The draft measures are evalu-
ated by the European Parliament on the basis of their compliance with the prin-
ciples of subsidiarity and proportionality as well as the scope of the Commission’s
implementing powers. If the measure is not in compliance with any of these factors,
the European Parliament may oppose the adoption of the draft, thus the European
Parliament can exercise a quasi-vetoing power.130 However, the strength of the Eu-
ropean Parliament’s position still cannot be fully equated with that of the Council in
this procedure, because the new comitology decision determines that if the draft
measures are not approved by the regulatory committee or if no opinion is deliv-
ered, the Commission submits its proposal to the Council and the European Parlia-
ment at the same time, but if the Council opposes the draft measures, the EP does
not get a further say concerning the suggested measure.131 The amendments pro-
posed in the Treaty of Lisbon would further enhance the role of the European Par-
liament in overseeing the comitology procedure and they would insert the guarantee
of such oversight on the Treaty level. The Treaty would require the Parliament and
the Council to adopt, by co-decision, ‘the rules and general principles concerning
mechanisms for control by Member States of the Commission’s exercise of imple-
menting powers’.132

128 N. Nugent, supra n. 79 at p. 138. As an example, in 2001 the Commission sent the EP 2030
comitology documents See European Commission, ‘General Report on the Activities of the European
Union: 2001’, Chapter 1, section 9, 3b (Luxembourg: EUR-OP, 2002).

129 For a detailed overview of the 2006 Comitology Reform and its background see T. Christiansen
and B. Vaccari, ‘The 2006 Reform of Comitology: Problem Solved or Dispute Postponed?’,
3 EIPASCOPE (2006) pp. 9-17.; G. Schusterschitz and S. Kotz, ‘The Comitology Reform of 2006:
Increasing the Powers of the European Parliament Without Changing the Treaties’, 3 EuConst. (2007)
pp. 68-90.

130 Art. 5a para. 3(b) Council Decision of 17 July 2006 amending Decision 1999/468/EC laying
down the procedures or the exercise of implementing powers conferred on the Commission, OJ 2006
L 200/11.

131 Ibid., para. 4.
132 Art. 291(3) Treaty on the Functioning of the European Union.
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3.5 Interinstitutional relations in budgetary matters

Establishing the budget of a politico-institutional entity generally involves long
debates on political and constitutional power, deciding where to allocate resources
and how to prioritise expenses. In a structure like the European Community/Euro-
pean Union, many particular features complicate the decision-making concerning
the budget and there have been important developments leading primarily to the
European Parliament’s reinforced position. These developments have so far resulted
in a ‘two-armed’ structure of authority for budgetary matters, to a certain extent
involving the Commission, but mainly the Council and the European Parliament,
with the Council having a stronger position. The European Parliament’s aspirations
to gain more and more say in the annual budget were a clear consequence of the fact
that in other institutional and decision-making procedures, as it has been pointed
out, the European Parliament was left with little real influence or position. The
budgetary decision-making procedure was designed by an Interinstitutional Agree-
ment in 1999, which aimed to establish a budgetary discipline and to improve the
procedure itself by introducing an effective three-sided collaboration.133 In this way,
a lively collaboration takes place between the Commission, the Council and the
European Parliament, with multiple readings, exchanges of opinions and explana-
tions for the proposed amendments.

The EU budget is divided into and classified as compulsory and non-compul-
sory expenditures. Compulsory expenditure consists of expenditure stemming ex-
plicitly form the Treaty, mostly concerning the Common Agricultural Policy, which
is one of the exclusive competences of the EU.134 Compulsory expenditures are
decided by the Council of Ministers, which shows that not only the aims laid down
in the Treaties by the Member States are determined by the consent of the Member
States, but their accordance is needed for the establishment of assets providing for
the realisation of these aims. A decision on non-compulsory expenditures rests with
the European Parliament and the scope of these expenditures are the residuum of
expenditures, e.g., administrative expenses and the assets of the Structural Funds.
One can deduce that these expenses fall within the scope of ‘Community solidar-
ity’, financial means that should be shared and also decided upon in a legitimate
and democratic way. Thus, the conflict concerning the division of compulsory and
non-compulsory expenditures defines the conflict concerning the division of pow-
ers in the budgetary procedure as the European Parliament not only aims to retain
its right as regards non-compulsory expenses, but also tries to gain an influence
over compulsory expenses. In fact, this conflict led to a decision of the ECJ in
which the Court refused to enter into the discussion on the classification of ex-

133 OJ 1999 C 172/1.
134 The French government’s efforts to avoid the inclusion of the EP in decision-making on agricul-

tural expenditure led finally to this distinction. See I. Eiselt, et al., ‘Codifying Temporary Stability? The
Role of Interinstitutional Agreements in Budgetary Politics’, 13 ELJ (2007) pp. 75-91 at fn. 13, refer-
ring to M. Westlake, A Modern Guide to the European Parliament (London, Pinter 1994) p. 123.
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penses and explicitly stated that the functioning of the budgetary procedure should
rely on interinstitutional dialogue.135

The budgetary procedure starts with the Commission’s presentation of a pre-
liminary draft budget for the coming year.136 The Commission, the repository of the
general interest of the Community, presents a preliminary draft budget based on its
policy priorities, estimates of EU requirements, the expected revenue and the eco-
nomic outlook.137 The Commission submits the draft budget proposal for a first
reading by the Council of Ministers composed as the budget ministers of the Mem-
bers States. The first reading by the Council of Ministers is of course influenced by
national interests, and the decision is made by qualified majority voting, so the
advocacy of each Member State’s position is crucial and it is of essential impor-
tance for each Member State to find the right allies in order to make its position
stronger. The amendments and proposals added to the Preliminary Draft Budget
will be passed for a first reading to the European Parliament.

The European Parliament drafts its proposal after having analysed the proposal
by the Commission and that of the Council, and this opinion goes to the Council for
a second reading. If the Council does not oppose the Parliament’s amendments and
does not propose further amendments, or if it accepts Parliament’s proposal (each
by qualified majority voting) the budget can be deemed to have been adopted. If
there some amendments still remain, they are submitted to the Parliament for a
second reading, where the most powerful weapon it can use is the refusal of the
entire budget by the majority of its members and two-thirds of the votes cast.138

When this happens negotiations start at every level to even out the positions. Time
is the biggest issue at stake: the whole procedure is so lengthy that adopting a bud-
get before the deadline is of the utmost importance.

An important restriction, however, is that during the second reading the Euro-
pean Parliament cannot revive amendments rejected by the Council and can only
increase compulsory expenditure if the Council approves of this by a qualified
majority, as the Council always has the last word.139 The Treaty of Luxembourg in
1970 introduced a maximum rate of increase for non-compulsory expenditure, leav-
ing limited room for manoeuvre as far as the Parliament is concerned. Pollack points
out that the division of expenditures and the maximum rate of increase

‘allowed the member governments to pursue their normative goal of increasing the
democratic control of the EC budgetary process by allowing the EP to serve alongside
the Council in the EC budgetary authority and even adopt the final budget, while at the

135 ECJ, Case 204/86 Hellenic Republic v. Council [1988] ECR 5323, para. 16.
136 Art. 272(2) EC.
137 The Budgetary Procedure in the EU, Fact Sheet produced by the Ministry of Finance of Sweden,

Fi 2000.054, December (2000) available at: <http://www.regeringen.se/content/1/c6/01/52/95/
cb6dfac2.pdf>.

138 Art. 272(8) EC.
139 M.A. Pollack, ‘The European Parliament as an Outlier’, in M.A. Pollack, The Engines of Euro-

pean Integration: Delegation, Agency and Agenda-setting in the EU (Oxford, Oxford University Press
2003) pp. 203-263.
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same time limiting Parliament’s ability to tinker with the Common Agricultural Poli-
cy, foster new supranational policies, or adopt large increases in overall expenses’.140

The previously mentioned interinstitutional agreement from 1999 was but one of
the ways in which conflicts were reconciled between the Council and the Parlia-
ment in budgetary matters, establishing, according to Jacqué, loyal cooperation
between these institutions.141 Apparently, along with the continuous ‘rivalry’, the
institutions have to have some concepts relating to their cooperation and mutual
help. Therefore, on crucial points where no Treaty provision is available, an interin-
stitutional agreement is needed to fill out the regulatory gap in interinstitutional
relations.

3.6 Interinstitutional Agreements and their place in interinstitutional
relations

Interinstitutional agreements are an effective means for completing the provisions
of the Treaty, where divergences may occur in interpretation. The impact of these
interinstitutional agreements on the institutional balance is indisputable: the col-
laboration between the institutions drawn up in these agreements can in practice
greatly influence the institutional balance as it is variable, following the institu-
tional developments, depending on the institutions’ respective roles and powers in
the given procedure. The extension of the scope of these agreements envisages
certain dynamism, the evolution of the institutional balance, mainly in favour of the
European Parliament.142 It is certainly the European Parliament which has ben-
efited the most from these institutional developments in the EC/EU. It is question-
able, however, how far the European Parliament has completed its aim to become a
fully-fledged and a legally-politically equal partner of the Council in the decision-
making and budgetary procedures. These agreements, together with the so-called
Joint Declarations, do not establish a significant amendment to the Treaties, be-
cause only the Member States have Treaty-revising/amending authority. Interinsti-
tutional agreements mostly serve rather procedural and internal relations relating to
the participation of the institutions in the decision-making and budgetary proce-
dure. In a ‘lack of clear division of power or detailed rules governing relations
among institutions’143 the number of interinstitutional agreements have increased
during the course of these institutional developments.144 Senden sees in them both a

140 Ibid., at p. 214.
141 J.-P. Jacqué, supra n. 47 at pp. 183-184.
142 For further reading on the use of interinstitutional agreements for strengthening Parliament’s

powers see M. and D. Waelbroeck, Les déclarations communes en tant qu’instruments d’un accroissement
des compétences du Parlement européen dans l’évolution institutionnelle, le Parlement européen dans
l’évolution institutionnelle (Brussels, Editions de l’Université de Bruxelles, 1998) p. 79.

143 F. Snyder, ‘Interinstitutional Agreements: Forms and Constitutional Limitations’, in G. Winter,
ed., Sources and Categories of European Law: A Comparative and Reform Perspective (Baden-Baden,
Nomos 1996) pp. 453-466 at p. 463.

144 The interinstitutional agreements concluded during the period 1958-2005 and formalised in
documents of varying denomination amounted to 126. See W. Hummer, ‘Annex: Interinstitutional
Agreements Concluded During the Period 1958-2005’, 13 ELJ (2007) pp. 92-109.
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post-law and pre-law function, in the sense that they are both related to the princi-
pal application of existing, Treaty-based procedures, and they facilitate the course
of decision-making as well.145 De Witte distinguishes interinstitutional agreements
as legal instruments that have been used repeatedly in the past to anticipate later
Treaty reforms.146

The relationship between interinstitutional agreements and the loyal coopera-
tion of the institutions was the subject of debate during the drafting of the Nice
Treaty and the Declaration on Article 10 of the EC Treaty, annexed thereto. This
Declaration explicitly confirms the concept of sincere cooperation, which also gov-
erns the institutions themselves and applies when the application of the provisions
of the Treaties are needed and when the institutions agree to conclude an interinsti-
tutional agreement. Apart from the mutual consent of the institutions, it is also
stipulated in the Declaration that these agreements may not exceed their scope and
may not amend or supplement Treaty provisions.

It is certain that agreements relating to the budgetary procedure147 and to the co-
decision procedure148 have been useful for clarifying and dividing the respective
roles of the institutions in these procedures. As these agreements are based on the
consent of each institution, the rules are of a strong consensual nature. In this way,
none of the institutions can later object to a rule that was made with its consent. The
practices drawn up in these agreements have become inherent in the decision-mak-
ing and related procedures and have resulted in a steady incremental gain in power
for the European Parliament (the so-called politique des petits-pas). In fact, these
agreements were adopted outside the scope of the Treaty and its conventional revis-
ing procedure, thus the Member States cannot be equally the Masters of the Treaties
as well as the Masters of Interinstitutional Agreements. It seems as if with good
advocacy and effective presentation the supranational institutions can pull the strings
of the Council and persuade it to approve of these agreements. This can be con-
cluded from the fact that it is the European Parliament which has been the ‘driving
force’ behind the conclusion of these agreements149 and turned out to be the main
beneficiary of these deals, and it clearly shows a loss of power for Member States in
setting up procedural rules and dominating these decision-making procedures per
se.

145 L. Senden, supra n. 46 at p. 202.
146 B. de Witte, ‘The Process of Ratification and the Crisis Options: A Legal Perspective’, in D.

Curtin et al., eds., The EU Constitution: The Best Way Forward? (The Hague: T.M.C. Asser Press
2005) pp. 21-38.

147 Inter-Institutional Agreement of 29 June 1988 between the European Parliament, the Council
and the Commission on budgetary discipline and improvement of the budgetary procedure, OJ 1988 L
185/33.

148 Joint Declaration of 4 May 1999 on practical arrangements for the new co-decision procedure
(Art. 251 of the Treaty establishing the European Community), OJ 1999 C 148/1, which lays down the
rules of cooperation between the three institutions during the first and second reading and in the con-
ciliation committee.

149 S. Puntscher Riekmann, ‘The Cocoon of Power: Democratic Implications of Interinstitutional
Agreements’, 13 ELJ (2007) pp. 4-19 at p. 19.
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3.7 Democratic control over the executive

3.7.1 Control over the Commission and Community administration

In national constitutional systems parliamentary control over the executive extends
to the implementation of legislative measures, policies, the budget and the politico-
legal supervision of the executive’s actions in general. In the European Union the
goal and concept of such supervision and control is similar, yet there are numerous
factors which modify the exercise of these tasks. First of all, which institution can
be regarded as the executive? Such a simple question, but one is immediately faced
with this problem, namely the execution of EC policies being shared between the
Commission and the national authorities. An additional complication is that parlia-
mentary control (exercised by the EP or national parliaments) is rather limited over
the Council of Ministers and the European Council. However, the written and oral
questions put before the Council of Ministers are means to ‘force’ the Council to
react on an issue and substantiate its position.150 Thus, the first problem is that the
European Parliament has to monitor and investigate various actions by various ac-
tors. Furthermore, the means of control and pressure at the disposal of the European
Parliament are still limited and are the corollary of its gradually reinforced general
position in the institutional system.

The European Parliament has numerous means and forms of control and pres-
sure towards the Commission. As has been pointed out in Chapter 3, this control
concern the composition of the Commission, the implementation of policies, the
submission of general report on annual activities and the implementation of the
budget. The approval of the nominee for President of the Commission rests with the
European Parliament. This role and the approval of the College by the European
Parliament have been the result of an evolution brought about by the Treaty of
Nice: the European Parliament now has more say in the appointment of the Presi-
dent and the College as a whole.151 This scrutiny is also important because the
Council, meeting in the composition of Heads of State and governments, draws up
the list of nominees, based on the proposals by each Member State. Here Member
State governments certainly enjoy a great deal of room for political manoeuvre and,
as has been pointed out, the majority of national constitutions do not contain provi-
sions on the appointment procedure.152 Therefore the scrutiny of the European Par-
liament substitutes the legitimacy of and the democracy control over the appointment
procedure, which is generally absent at the domestic level.

150 Rules 108-110. European Parliament Rules of Procedure, 16th edn., September 2007.
151 Art. 214 EC, see the detailed overview in Chapter 3 sections 6.1.2 and 6.1.3.
152 Exceptions to this are the previously mentioned Austrian and Portuguese Constitutions: the

Austrian Constitution in Arts. 23a-23c providing rules for the election of and the incompatibilities of
MEPs and the nomination of members of the EU institutions, namely the Commission. These constitu-
tional provisions are available at: <http://www.ris.bka.gv.at/info/bvg_eng.pdf >. The Portuguese Con-
stitution in Art. 164 states that the Assembly of the Republic elects the Portuguese members of the EU
institutions, except for the Commissioner. See the website of the Portuguese Parliament at: <http://
www.parlamento.pt/ingles/cons_leg/crp_ing/>.
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The dismissal of the Commission as a College can be carried out by a motion of
censure,153 which, to date, has not been used by the European Parliament, and only
the Santer Commission scandal in 1999 went very close to such a strong political
means of control, but it was not used even then.154 There is also a new element in
that a Commission has to resign at the request of the President of the Commission,
after the approval of the College,155 which strengthens the individual responsibility
of the Commissioners.

Chapter 3 has already described other means of control such as questions, writ-
ten or oral, addressed to the Commission, to be answered and committees of in-
quiry (Articles 193 and 194 EC) set up by the European Parliament in order to
investigate thoroughly the implementation of Community law, except when the
case lies before a court and is subject to legal proceedings. Furthermore, the annual
report submitted to the European Parliament (Article 200 EC) and the annual report
on the implementation of the budget (Article 275 EC) serve as classical parliamen-
tary control over the executive.

The background to the establishment of the Office of a European Ombudsman
has already been illustrated amongst the elements of the European Parliament’s
supervisory functions.156 As a response to the introduction of European citizenship
rights, the increased level of rights of petition and political rights and the prohibi-
tion of discrimination. In monitoring breaches of citizens’ rights and respect of
principle of good administration during the EU administration the Ombudsman has
defined ‘maladministration’ in a way that includes respect for human rights, the
rule of law and principles of good administration.157 The European Ombudsman
acts in various ways: he/she gives advice, makes inquiries, acts as a mediator to
find amicable solutions, carries out investigations on his/her own initiative, drafts
recommendations or critical remarks, or transfers the case to other institutions. Sta-
tistics show that even though the Office of the European Ombudsman has already
been operating for more than a decade, and the caseload is annually increasing,
most of the complaints are outside of the Ombudsman’s mandate, mostly because
they are not against a Community institution or body as such.158

3.7.2 Control over national authorities in implementing Community law

The Commission is only one actor implementing Community law: Article 10 EC
and the loyal cooperation principle embedded within suggests that Member States

153 Art. 201 EC.
154 For more information on the circumstances surrounding the resignation of the Santer Commis-

sion see J. Peterson, ‘Jacques Santer: The EU’s Gorbachev’, 12 ECSA Review (Fall 1999) pp. 4-6. Also
available at: <http://www.palgrave.com/politics/eu/santer.asp>.

155 Art. 217(4) EC.
156 See supra Chapter 3 section 7.3.3.
157 Definition found in the European Ombudsman’s Annual Report from 2003. <http://www.euro-

ombudsman.eu.int/report03/pdf/en/short03_en.pdf>.
158 The European Ombudsman’s Annual Report from 2005 shows that 69.3% (2,673) of all com-

plaints were outside the mandate of the Ombudsman and 93.7% (2,506) of these were complaints not
against a Community institution or body. Report available at: <http://www.ombudsman.europa.eu/
report05/pdf/en/short05_en.pdf>.
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are responsible for the lawful implementation of EU law. Member States exercise
this function via their numerous authorities, a system that ‘structurally remain(s)
part of their respective national administration, but functionally they form part of
the Community administration’.159 It is for the national parliaments and national
ombudsmen to monitor the work of the administration, with special consideration
being given to the obligations stemming from Community law. In addition, as was
elaborated in Chapter 3, the Commission, as the guardian of the Treaties, is em-
powered with the mandate that Articles 226 and 227 EC allocate to it and it moni-
tors the fulfilment of Member States’ obligations stemming from membership.160

3.7.3 Control over the Council of Ministers

The intergovernmental ensemble of representatives of national governments is hardly
a penetrable area for the European Parliament to exercise control. This is so be-
cause while the supranational Commission can be held accountable to the also su-
pranational European Parliament, the Council is an intergovernmental institution,
resisting supranational control. Nugent also points out that another factor that makes
it very difficult for the European Parliament to carry out continuous monitoring is
the simple fact that the work of the Council and related organs is organised around
the Presidency which rotates every six months.161 Certainly, exercising such con-
trol requires a strong linkage and feasible cooperation between the country holding
the Presidency and the EU, so the outcome of such cooperation very much depends
on the attitude and openness of the former. To avoid such a dependency, and in
order to introduce a stable element, practices have been introduced which apply to
every Presidency. At the beginning and at the end of the term the Presidency of the
Council appears before the European Parliament plenary to present and explain
priorities, achievements, where MEPs can pose questions.162 Also, representatives
of the Presidency attend European Parliament committees in their field of responsi-
bility and can take part in debates during plenary sessions as well.163 National par-
liaments increasingly gain role in scrutinising the governmental representatives
participating at the Council, and monitoring the general decision-making procedure
and its measures in the light of subsidiarity – functions, which, among others will
be analysed in Chapter 6.

3.7.4 Control over the European Council

In the previous chapter, it has been explained and illustrated why the position of the
purely intergovernmental European Council has an ambiguous nature in the institu-

159 C. Nizzo, ‘National Public Administrations and European Integration’, Paper presented at the
10th Sigma Liaison Group Meeting held in Prague on 15-16 November 1999, available at: <http://
www.oecd.org/puma/sigmaweb>.

160 See supra Chapter 3 section 6.2.3.
161 N. Nugent, supra n. 79 at p. 210.
162 See F. Hayes-Renshaw and H. Wallace, The Council of Ministers, 2nd edn., (Basingstoke, Palgrave

2006) p. 207.
163 See N. Nugent, supra n. 79.
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tional structure.164 Consequently, democratic control and accountability can be car-
ried out in an extremely limited way. As we have seen in the description of the
European Council, these diplomatic and highly political discussions are not open to
public scrutiny, and the European Parliament takes part via its President, who ad-
dresses the summit and presents the positions of the European Parliament in the
current issues, but leaves the meeting after this opening session.165 Thus, the Euro-
pean Parliament can exert very little influence, let alone exercise any control over
the European Council.166

4. Conclusion

The aim of this chapter was to highlight interinstitutional relations in order to analyse
the institutional balance and what lays behind it, in particular what the Member
States’ position is therein. Apparently, there is no organic separation of powers in
the EC/EU, and the power that each institution represents is inherent in the interests
that lie behind them. These represented interests determine the goals that the insti-
tutions aim to achieve by exercising the powers with which they are entrusted. The
powers resting with the institutions are the corollary of the competences transferred
by the Member States to the European Union. The authorisation of such a transfer
of competences is provided by the national constitutions, which determine to what
extent and subject to what conditions the competences can be transferred from the
domestic to the Community level. Equally, national constitutions provide for a pro-
cedural framework for the ratification of successive Treaty amendments: amend-
ments made with the consent of the Member States, and amendments which in
general result in a gradual transfer of competences. Consequently, national consti-
tutions provide for a linkage between the principle of conferral, the vertical divi-
sion of powers (Member States and EC/EU) and the horizontal division of powers
(EU Institutions per se).

This is also true for the legal basis of EC legislation, as this authorises the insti-
tutions to carry out acts and it also establishes the existence of a legislative power
concerning the given issue for these institutions. As the evolution of integration has
resulted in the extension of the competences transferred, it has also extended the
legal basis for legislation and altered the position of each institution in the legisla-
tive procedure. One can see the intention of the Member States to retain control
over policies where unanimity applies as a voting rule, in contrast to politically

164 The Treaties do not count the European Council among the ‘institutions’ proper, as they are
listed in Art. 7 EC, and Art. 4 EU emphasizes its role of political guidance and the provider of impetus,
but does not mention it as an institution, contrary to the subsequent Constitutional Treaty.

165 F. Hayes-Renshaw and H. Wallace, supra n. 162 at p. 217.
166 It will be very interesting to see, in the years to come, how this relationship will evolve, in the

event that the Lisbon Treaty enters into force, given that the European Council has been granted an
ever increasing role and position in the institutional structure foreseen by this Treaty, alongside the
introduction of a permanent President of the European Council (elected for 2.5 years). These develop-
ments are yet to be seen, leaving room for further assessment and debates.
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less-sensitive issues, where national interests can be debatable, and the European
Parliament has gained incremental importance via the introduction of the co-deci-
sion procedure, the natural consequence of the extension of qualified majority vot-
ing. The dynamism of interinstitutional relations provides for flexibility in order to
adopt the institutional structure to the development of the policies as well. This
flexibility has resulted in major consequences: primarily, in the gradual gain of
power for the European Parliament, which reinforced the supranational line of Eu-
ropean integration.

Among the European Parliament’s achievements we found its strong standing in
secondary legislation, which placed it on a de facto equal footing with the Council
and strengthened the control position over comitology committee procedures in
tertiary legislation. Both achievements reduced the margin of manouvre for the
Council and therefore for the Member States in the Council and related organs.
Such a tendency can be observed in budgetary procedures as well, where the ‘two-
armed’ formula of decision-making eliminates the Council’s initial sole right of
decision in budgetary matters. Control over the executive is another important role
which has been gradually granted to the European Parliament extending mostly to
the Commission and only on a limited basis to the Council of Ministers, let alone
the European Council.

All these developments have significant implications with regard the Member
States. These implications are not only on the level of the EU institutions, namely
the modifications to the voting rules and the like, but the scope and the way of
exercising competences at the EU level affect the division of powers at the domes-
tic level. This is apparent in the new set of tasks that have been assigned to national
political institutions in their relations with the EU institutions, which, additionally,
results in significant modifications to their respective (power) relations. Such modi-
fications enhance the necessity of the scrutiny, accountability and democratic le-
gitimacy that is required from national institutions in conducting their tasks. The
competences ascribed to the EU institutions, and the way they carry them out, strongly
influence which competences are left on the national level and in what way the
national authorities exercise them. The following chapter, therefore, will focus on
the national coordination and division of powers, in particular the cooperation be-
tween the (Hungarian) Parliament and the Government in issues relating to mem-
bership of the European Union.
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Chapter 5

COORDINATION OF EUROPEAN AFFAIRS
AT THE NATIONAL LEVEL

1. Introduction

Having analysed the general constitutional context of Member State participation
in the EU decision-making procedures (i.e., the authorisation articles for the trans-
fer of competences, the accommodation of Community law within the national le-
gal system and constitutional principles) and the interaction of the European
institutions that carry out the lawmaking procedures with special attention to their
linkages with the Member States, the study now shifts perspective from the Euro-
pean to the national level. The following analysis will focus on the modalities for
national political institutions to engage in and contribute to the EU decision-mak-
ing procedures. It aims to highlight the shift in their respective powers and roles
within the national constitutional allocation of powers that such an engagement and
contribution implies. This portion of the study therefore illustrates the coordination
of EU policies at the national level primarily concentrating on the structures and
operation carried out in the organs of the executive branch – the Government –
before moving to the inclusion of the national Parliament in the conduct of EU
affairs at the national level, which will be tackled in Chapter 6.

By acceding to the EU, Member States have to consider that vast majority of
policies once solely belonging to their national authorities, and competences on the
legislative, executive and judicial level have now been taken over by institutions on
a higher (EU) level. These institutions assume these powers and carry out the
competences transferred to the EC/EU. In this structure, the Member States’ role is
significantly modified and new challenges are set for them to achieve. One of these
challenges is the adaptation of their national administrative structure in order to
successfully respond to and deal with the tasks resulting from membership and to
interact with institutions and actors at an ‘external level’ in the Brussels arena. An
essential task for national governments is to effectively coordinate EU policies at
the national level, so as to ensure the transmission of such a position in order to
successfully integrate it into the EU decision-making procedures. Such an activity
is of primary importance for many reasons.

In the first place, in the course of the European integration process, the domain
of government action and responsibility primarily came to the fore. In the EU deci-
sion-making system the Council-related (and therefore government-related) organs
take the primary role. The increasing share of power that the European Parliament
has gained over time has implications for national institutions. The national institu-
tions are required to adjust their contacts and better coordinate with also the Euro-
pean Parliament. At the domestic level, the national parliaments in particular have
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acquired new means of scrutiny in order to monitor the government and its related
organs representing the national position in the Brussels arena. Furthermore, the
extension of the policies of cooperation increased the requirement of ensuring that
the establishment of the government’s national position and its representation should
be coherent. An efficient structure coordinating EU policies expands alongside the
contacts with the various actors on national level, such as the national parliament,
to the channels of information between the domestic level and the Brussels-based
actors other than the Council, inter alia, MEPs. Thus, national governments need
significant coordination in order to ensure that the position in the capital and the
position represented in the Council and related intergovernmental organs are coher-
ent and compatible. Speaking with one voice in Brussels by the government re-
quires that the government canvasses all the voices expressed on the national level.
Therefore, a successful coordination is one that channels the positions/interests of
diverse layers of society (including, for example, civil society) and those of
subnational authority (for example, regional authorities and municipalities).

Secondly, coordination of EU affairs tends to make the division between politics
on the EU level and politics on the national level disappear, and EU policies deserv-
edly gain a high degree of awareness and ranking on the national agenda. It is now
indisputable that EU policies are no longer part of foreign policies, but, on the
contrary, these are very much national realities: regulations with their direct appli-
cability and directives via transposition become identical to national regulatory acts
which are enforceable by the courts. If the Union’s regulatory power and the syn-
thesis of various national interests collide in a Council meeting, it creates powerful
incentives on the part of each government to ensure that its representative acts
coherently while exerting the national position.1 As European policies increasingly
become politicised, the impact of the EU has become gradually immediate and
direct for which Member States and their administration have to react efficiently
and instantly.2 The pressure on Member States to participate effectively in the EU
decision-making procedures and to implement those decisions at the national level
requires, in the fist place, that there should be a smooth and functional channel of
information in order to achieve the situation where all actors represent national
positions coherently and are ‘armed’ with good communication and a high degree
of expertise. It is also crucial to recognise that governmental and non-governmental
actors, regardless of the different national settings and the national traditions under
which they operate, need to adapt to common challenges and opportunities for which
they themselves are responsible.3

Thirdly, the particular nature of the EU policy-making procedure is that it pre-
supposes a functioning, constant chain, linking multiple actors together. Horizontal
and vertical linkages on both the national and EU level require that the structure,

1 H. Kassim, et al., eds., The National Coordination of EU Policy: The Domestic Level (Oxford,
Oxford University Press 2000) p. 4.

2 Ibid., at p. 3.
3 A. Maurer, et al., ‘“National Systems” Adaptation to the EU System: Trends, Offers, and Con-

straints’, in B. Kochler-Koch, ed., Linking EU and National Governance (Oxford, Oxford University
Press 2003) pp. 53-81 at p. 54.
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the allocation of responsibilities and the dynamism of the system should satisfy a
continuous policy-making process.4 These challenges and pressures call for ‘the
coordination-chain that extends within each ministry to inter-ministerial coordina-
tion (of both a vertical and horizontal nature) at the domestic level, to coordinating
the domestic-EU interface with Brussels’.5 Thus, there is a constant interaction
between these two levels following the pattern of their interdependence: the formu-
lation of a national position on the domestic level is needed in order to represent it
as coherently as possible on the EU level. In order to achieve such a coherent posi-
tion, the national coordination effort requires information, expertise and communi-
cation with Brussels. And again, when decisions arrive back at the national level,
their implementation also requires coordination. Thus, these ‘European tasks’ that
national political institutions are assigned with create an interrelationship that can
be seen as feeding the Community lawmaking machinery through exerting input at
the lawmaking forums and then implementing the output. As a consequence, the
national coordination of EU policies has a significant impact on the allocation of
powers at the national level related to decision-making, influencing and implemen-
tation, in as much as the positional advantages of some actors are greatly modified.
This is particularly the case concerning national parliaments in their legislative
function,6 but also interest groups and policy networks at the national level and in
Brussels as well.7

The general Europeanisation of national actors of governance describes the fun-
damental consequence and impact of EU membership: the organs of the central
administration cannot avoid the substantial handling of EU policies, they have to
integrate the mechanisms relating to the conduct of EU-related issues, and adjust
the dynamism of their work to the decision-making procedures at the EU level.

1.1 Challenges for the national coordination of EU policies

The most fundamental of all the factors that have implications for the Europeanisation
of national actors of government is the radical evolution that the character of the
EU has gone through: the increase in the number of its Member States, as well as
the extension of the policies within the sphere of its competence. The accession of
new Member States brought differing political cultures, traditions, economic and
political/expertise positions, which all add to the maze and diversity of policy-
making on the EU level. More sectors involved imply more actors working on

4 H. Kassim, et al., eds., supra n. 1 at p. 6.
5 G. Peters and V. Wright, ‘The National Coordination of European Policy-Making: Negotiating the

Quagmire’, in J. Richardson, ed., European Union. Policy and Policy-Making, 2nd edn. (London,
Routledge 2001) pp. 155-178 at p. 157.

6 For a detailed illustration of the aspiration of national parliaments to become involved in the EU
decision-making procedure see Chapter 6.

7 For a detailed illustration of these phenomena see V. Schmidt, ‘Democracy at Risk? The Impact of
European Integration on National Patterns of Policy-Making’, Paper presented at the fourth biennial
International Conference of the European Community Studies Association, Charleston, South Caro-
lina, USA, 11-14 May 1995.
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specific issues, more coordination within the sector, both at the national and EU
level.8

The evolution of the institutional structure, the power of the distinct institutions
and the inter-institutional relations with the gradual introduction of new actors,
agencies, roles and powers have also modified the challenges and demands faced
by national coordination. In this respect, the insertion and excessive use of inter-
governmental committees in the decision-making process, as was described in Chap-
ters 3 and 4, further enhance the role of national governments in defining their
national position and addressing them on a micro-level of EU decision-making.
The increasing role of the European Parliament and the extension of the co-deci-
sion procedure also have implications on how individual Member States formalise
and represent their national position and the field of play for national interests is
also modified by the shifts in the Council-Commission interplays.

The evolution of these interplays run parallel with the growing complexity of
procedures, where the power of the institutions vary according to the applicable
procedure and so do the priorities of the Member States when choosing a target
institution for their national position. Differing procedural rules result in shifting
procedural strength for action for the Member States and qualified majority voting
(QMV) or unanimity requires distinct techniques for finding allies, building a coa-
lition or monitoring each other’s position and a Member State may even seek to
strengthen its positions through bilateral and/or multilateral diplomacy with other
governments.9

A further complication is when policies are on the agenda as package deals and
Member States need to exploit issue linkages. This is a true challenge for coordinat-
ing the internal position, as much as they need multiple monitoring, coordinating
and synthesizing the position and the interest at stake.10 Also, bilateral and multilat-
eral negotiations as well as the use of diplomatic channels add another level of
actors and, as such, this complicates the work of national coordinators.

The EU’s agenda is an externally-imposed timetable in the sense that Member
States can only influence the timing of certain proposals to a very limited extent, as
the initiative for legislative proposals is entrusted to the Commission.11 It is the
Presidency, which then sets the agenda for Council formations and related organs

8 G. Peters and V. Wright, supra n. 5 at p. 159.
9 The particular aspects of EU negotiations have been illustrated in an extensive literature. To

mention one work: P. Meerts, ‘Negotiating in the European Union: Comparing Perceptions of EU
negotiators in Small Member States’, 6 Group Decision and Negotiation (1997) pp. 463-482.

10 For an illustration of issue linkages see S. Weber and H. Weismeth, ‘Issue Linkage in the Euro-
pean Community’, 29 Journal of Common Market Studies (1991) pp. 255-267 at p. 259.

11 See also G. Peters and V. Wright, supra n. 5 at p. 159 and N. Bayer, ‘National Coordination
Systems in the Member States’, presentation, EIPA seminar ‘How can Member States effectively influ-
ence EU decision-making?’, Brussels, 27-29 June 2005. In its Annual work programme, the Commis-
sion defines annual priorities and adopts a work programme for each year. The Commission’s annual
work programme translates the annual policy strategy into policy objectives and an operational
programme of decisions to be adopted by the Commission. It sets out major political priorities and
identifies legislative initiatives, executive and other acts that the Commission intends to adopt for the
realisation of these priorities. The President presents the Commission work programme to Parliament
and the Council.
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and therefore can make use of margin for manoeuvre to a certain extent. But as we
have said, Presidencies operate along the lines of a ‘rolling agenda’, so the forceful
proactivity of any Member State can be limited. Rather, Member States react to the
externally imposed proposal, and to the timetable, which already sets the task of
complying with deadlines and other practical obligations.

As for the time factor, negotiations do not always seem easy and it is better for
national coordination bodies to prepare for every possibility and to thoroughly
monitor the national position’s possibility of success so that the representation of
the latter could be maximised in case of multiple negotiation rounds. If such mul-
tiple rounds do occur, a distinction should be made between the mandate and the
accountability of the national representative in the working groups as opposed to
the representative on the COREPER level. In particular, there should be a distinct
division of the technical mandate which a ministerial representative receives when
negotiating in a working group and the political mandate of a COREPER II repre-
sentative deciding on politically sensitive issues.

Alongside the multiplicity of actors, procedures, files and rounds, the multiple
and often incompatible working structures make coordination more difficult: it is
not only that the Council’s nine formations, the Commission’s Directorates-Gen-
eral and the European Parliament’s committees may not fully correspond and be
identical in their profile, but some policy issues may even overlap into several min-
istries’ competence at the national level. This means that representation in the Council
requires even more coordination from national departments. Thus, while there is a
Competitiveness Council, there is no Competitiveness Ministers in any of the Mem-
ber States and it is usually the Ministers responsible for Trade and Industry, Eco-
nomics and Finance, the Environment, Tourism or Ministers of European Integration
and their supporting ministries that will take part in the work of the Council.

National ministries and other national authorities will have to deal with corre-
sponding organs at the EU level on a day-to-day basis and will also have to keep an
eye on the work of authorities of other Member States. The extensive scope of EU
policies increases the number of authorities involved and that requires coordina-
tion.

An additional task imposed by EU membership is the obligation of implement-
ing EU legislation. This obligation is based on the Treaty (being a part of the ‘loy-
alty to the Community’) and, as has already been previously pointed out, is supervised
by the Commission with the possibility of launching an infringement procedure
before the ECJ if this obligation is breached.12

1.2 Why coordinate EU policies?

In order to assess the importance of coordinating EU policies at the national level,
it is necessary to provide the definition and the objective of such coordination.
There is no uniform practice between the national coordination systems, no ‘best
model’ has been identified and the construction and operation of the machinery will

12 See Chapter 3, section 6.2.3 and Chapter 4, section 3.7.2.
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largely depend on various factors. The various systems of inter-ministerial coordi-
nation differ both in their organisation and the efficiency of their results. Although
it would be possible to lay down some optimal mechanisms – techniques that would
generally serve well in the usual methods and linkages with the European level –
the elements that determine the models which are actually established will adjust
not only to the ‘given’ European structure, but are largely a result of historical,
cultural, administrative and political differences between the Member States. For
these reasons, new Member states tend to go ‘window-shopping’ before setting up
their own systems, in order to determine the approach that will suit them best.13

Despite such discrepancies between the national systems, convergences occur at
coordination levels within this machinery as well as the instruments that these de-
ploy when carrying out this coordination function.

1.2.1 The definition of coordination

One very important prerequisite for representing a coherent national position in
Brussels is the previous pooling of interests expressed by the various national ac-
tors (political, administrative, civil society, regional authorities etc…) and forging
them into one position that will be represented as the official national standpoint in
the given formation of the Council. Kassim, who considered that national coordina-
tion is ‘an effort, usually from the centre, aiming and ensuring that all parts of
administration and others engage with each other’, has provided a broad defini-
tion.14 This definition focuses on mutual information and collaboration between
administrative units. A narrower, more specific definition has been formalised by
Malterund, who sees national coordination as ‘a process through which national
positions are discussed, formulated and agreed’, emphasizing the collaboration be-
tween the actors and the dynamism of the process.15 In my analysis I will combine
these two definitions: I will look at the formalising process, but with the ambition
of assessing the whole spectrum of political actors involved, and the efficiency of
their individual participation, as well as the effectiveness of the coordination struc-
ture as a whole.

1.2.2 The objectives of national coordination

In order to assert the objectives of coordination, one has to identify one of the far-
reaching implications of EU policies on the national level regarding the allocation
of powers: the coordination of EU policies on the national level provides a greater
role and importance to the government as this activity is usually carried out by the
central administration. Member States have reacted in various ways to the chal-

13 F. Hayes-Renshaw and H. Wallace, The Council of Ministers, 2nd edn. (Basingstoke, Palgrave
Macmillan 2006) at p. 232

14 H. Kassim, et al., supra n. 1 at p. 17.
15 T.C. Malterund, ‘The Challenge of National Coordination for a New Member State’, Presenta-

tion at EIPA seminar, ‘How can Member States effectively influence EU decision-making?’, Brussels,
27-29 June 2005.
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lenge of coordinating their polity with regard to the EU. However, as this activity is
indispensable, all of them have established systems, structures and procedures to
carry out such a function.

The solutions vary according to the Member States’ politico-constitutional posi-
tion. Logically, it is any government’s task to centralise and to gather the various
interests of their constituents, thereafter to formalise them into one reasonable co-
herent position and to efficiently transmit this position to the relevant decision-
makers and to represent it during the decision-making procedure in a coherent and
effective way.

There are also differences according to the level on which the coordination should
be located. Solutions may vary according to the politico-administrative cultures
and hierarchy: using a specially designed organisation (typically an agency) or plac-
ing coordination within an existing branch of the central administration, e.g., the
foreign ministry. Institutional/structural questions can have an influence on what
priority is given to this coordination in the overall management of EU policies and
tasks stemming from EU membership, as well as on the strength of the institution
which generates and deals with the national coordination of EU policies.

In order to establish a reasonably coherent national position, the collection and
circulation of information has to take place so as to enable all interested parties to
make their own position known and to be aware of the position of others. The
elaboration of a reasonably consistent national position and the means of its repre-
sentation require the consistent monitoring of possibilities for promoting this na-
tional position and interest and identifying and locating potential allies and coalitions.

As negotiation in a 27+ EU can bring together positions which may be consid-
ered to be too diverse, setting priorities is needed in order to asses what is the ‘core’
of the national position and what dossiers could be used for a ‘trade-off’. A trade-
off means that one Member State has to realise that negotiations are not always
about ‘winning or losing everything’, and priorities have to be made, so dossiers
need to be given up in order to come to a reasonable decision. Sometimes it can be
more useful for a country to abandon one issue when it knows that, by doing so, in
another round of negotiations it can count on the support of certain other Member
States. Continuous assessment is needed with regard to national priorities, the strength
and viability of the negotiation position and the trade-off possibilities. This implies
that Member States necessarily have to look ‘further than one’s own backyard’ so
as to identify the positions of the Commission and the other Member States in order
to find like-minded allies. One of the main amendments to the Council’s Rules of
Procedure from 2004 was exactly the idea of grouping like-minded Member States
in order to facilitate the conduct of the meetings of the delegations, particularly in
recognition of the expansion of the delegations with the joining of the EU10 and
later Romania and Bulgaria.16 This is reflected, for example, in the provision which
determines that when delegations have identical or similar positions concerning a

16 Council Decision of 22 March 2004 adopting the Council’s Rules of Procedure Annex IV, OJ
2004 L 106.
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particular item, the Presidency can ask them to present their shared positions jointly
either at the meeting or in writing prior to the meeting.17

The scope of the coordinating activities is quite broad. Alongside the tremen-
dously extensive function of carrying out day-to-day routine business, which is
basically the preparation of national positions for working group meetings,
COREPER negotiations, or rounds in the Council formations, special tasks may
occur. These arise in particular when the country holds the rotating Presidency, or
in the run-up to an Intergovernmental Conference or Summits of the European
Council. It is characteristic of IGCs and European Council summits that crucial
issues are at stake and decisions are taken within a very restricted period of time
and the whole decisional procedure depends on unpredictable events, such as dip-
lomatic success or unexpected turns in the negotiation.

Operating a national coordination system varies according to politico-adminis-
trative systems and cultures, and depends on many factors, such as the salience of
EU matters, the flexibility of the administration and the in(ter)dependence of gov-
ernmental departments. The choice for a centralised or decentralised coordination
system will also largely depend on these factors. The advantage of a centralised
system lies in its strength in terms of coherence, the leadership it can provide and
the arbitrary power that it may exert in the case of a particularly difficult reconcili-
ation of positions. Consequently, with these overview capacities centralised sys-
tems may easily reduce the risk of inconsistencies and contradictions. However, in
centralised systems positions may prove to be difficult to change and such rigidity,
coupled with the risk of overloading the central body and thus slowing down the
coordination machinery, may be a disadvantage of such centralised systems.
Decentralised systems are built on bottom-up coordination, on the principle of power-
sharing and are closely linked with the subsidiary principle. In such models, enti-
ties at the lower level already enjoy a significant autonomy in establishing and
conciliating their positions. Here, the share of issues dealt with by the lower level
entities plead in favour of formalising the positions at the closest possible level to
those affected by it, preferably with the broadest possible involvement and chan-
nelling of particular interest (i.e., civil society). The broad involvement of actors,
however, does not only require lengthy conciliation procedures, but – in the case of
a deadlock – the arbitral powers are often lacking and this leads to ineffective coor-
dination.18 In practice, this may result in a considerable conciliation effort which
ends up not actually having established one reasonably coherent position.

The types of coordination may also significantly vary among the Member States,
which is proof that there is no single, perfect way of operating a coordination sys-
tem for EU policies on the national level. Generally, it can be said that since the
1990s all Member States have significantly increased interministerial coordination.
The Maastricht Treaty and the extension of EC/EU competences had a major im-
pact on the attitude of the affected line ministries which resulted in a partial loss of
power for foreign ministers.19 The types of coordination are linked with the way

17 Art. 20(1) point e.
18 T.C. Malterund, supra n. 15.
19 A. Maurer, et al., supra n. 3 at p. 68.
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coordinating activities are carried out and in this sense one can make a distinction
between the following categories:

– Proactive coordination strives to localize all upcoming tasks and challenges and
to prepare for the preparation activities, accordingly, thereby exploiting creativ-
ity, often including a broad sphere of actors and opinions.20

– Counteractive coordination, on the other hand, is more of an offensive response
by national administrations to existing tasks, often avoiding further work, like
engaging in further discussions, and is often placed in a centralised system.21

– Coordination can be limited to a ‘filtering’ activity rather than taking part at the
heart of formalising positions and policy-shaping on the national level.22

It may also occur that within one Member State some policies are dealt with and
prepared with much more intense coordination, whereas others are left for mini-
mum activity. This depends on the priority of the given Member States and can also
explain the different approaches in policies such as fisheries or the environment,
just to mention two examples.

1.2.3 Levels of coordination

Coordination should start at the smallest (micro-)units of the actors participating in
the decision-making, or even before that at the preparatory level. Specialised sectoral
units of agencies or ministries draw up the specific aspects of the given issue. Such
coordination can be carried out either within one ministry or, if required, through
collaboration between various ministries and their units. For the sake of importing
greater expertise, legitimacy and accountability, the involvement of other actors,
such as social partners,23 the national parliament, interest groups (business, indus-
try, commerce etc…), non-governmental organisations (NGOs), and subnational
entities such as regions and communities could be employed.24 After the coordina-
tion starts at the level of line ministries and within the ministry, inter-departmental
discussions are initiated to avoid divergences among ministries which leads into
the reconciliation of the positions. At this (mezzo) level of coordination, the search
for agreement between ministries requires flexibility from each participating min-
istry and often a lack of time results in the arbitration of policy differences. At the
highest (macro) level of coordination (i.e., the Government) central priorities and
long(er)-term strategies are set, or positions are established corresponding to these
guidelines.

An effective coordinating mechanism requires not only an efficient flow of in-
formation at the national level within the domestic actors, but also the efficient

20 Ibid.
21 Ibid.
22 H. Kassim, et al., supra n. 1 at p. 14.
23 In the country overview and comparison we will see that in, for example, Austria, the involve-

ment of the social partners is outstanding.
24 These latter apparently occur in Member States with either a federal structure or with regions

with a strong political position.
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transmission of information between the Member State’s capital and the Brussels
arena. The Member State’s ‘mouth and ears’ in Brussels is the Permanent Repre-
sentation. In Chapter 7, the analysis will illustrate the Permanent Representation’s
role and function as an interlocutor, representing the capital in Brussels and repre-
senting Brussels and its policy-making towards the capital. In addition, the PermRep
is responsible for the coordination at the Brussels level thereby monitoring the ac-
tual decision-making and legislative process.

1.2.4 Instruments of coordination25

The instruments of coordination concern the techniques employed at the various
stages and levels of coordination in order to efficiently link the various actors to-
gether in the process of representing and imposing the national position, in particu-
lar when it has been already established at the national level and arrives at the
Brussels arena.

1.2.4.1 Instructions to working group delegations
At the bottom of the Council’s decision-making pyramid, the working groups/work-
ing parties conciliate the different positions at an early stage, a role that was ex-
plored in detail in Chapter 3, section 3.2. Thus, this is the first time in the decision
chain when official national positions are announced, usually by the specialist na-
tional experts and the officials of the relevant ministries corresponding with the
file/policy in question. Because of the technical nature of these issues, the resulting
instructions will also often be technical, focused and specific. This leaves a rather
limited possibility to anticipate further rounds and their outcome and to prioritise
between the different files. Also, as not every delegation/expert may be equipped
with a defined instruction and an elaborated position from its capital, the room for
manoeuvre which is left for the delegations may differ to a great extent and the
different background in the coordination can lead to inconsistency in the discus-
sions carried out in another working group. It is therefore the role of the national
coordinators to ensure that already at the level of the working groups, the quality of
the national position is adequate and coherent in order to avoid controversial posi-
tions being advocated in different working groups which, in reality, tackle the same
issue and policy proposal.

1.2.4.2 Instructions to the COREPER
Moving one stage higher, diplomats take the place of experts where instructions are
less technical and tend to be rather political. However, as was explored in Chapter
2 on the COREPER, it is characteristic that in COREPER I technical issues are
dealt with. At this point, instructions are mostly already well-defined by national
coordination, but some may only join in at this stage, which can bring new impetus
to the discussion, but can also mean that new problems and challenges can be brought

25 Information and data in this section are based on an EIPA seminar: ‘How can Member States
effectively influence EU decision-making?’, Brussels, 27-29 June 2005.
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into the discussion. It is usually one ministry that takes the lead in formulating a
coherent position which is then consistently represented in different negotiations.
As issues are political and traditional diplomacy can take a strong stance during
these discussions, it is worthwhile anticipating the priority of the issue in question
and the consequences of the outcome on subsequent files and negotiations. As has
been said, it is useful to use diplomacy and rationality and to exploit trade-off and
issue-linkage possibilities. In such cases, the PermRep can signal back to the na-
tional coordination systems and brief them on such developments. The capital can
then reconsider the national position and submit a new stance to the COREPER.

1.2.4.3 Exerting the nation position in the Council formations
By illustrating the composition of Council meetings, Chapter 3 revealed that Mem-
ber States’ representatives are mandated at the government level, usually by minis-
ters or state secretaries responsible for the given issue or a closely linked policy.
The personal involvement of ministers can largely modify the course of the discus-
sion and can give rise to surprising factors, which can be a positive aspect as far as
a compromise is concerned, but can also raise new problems.26 A further complicat-
ing factor is that even though the stakes may increase in these discussions, the
discussions will also become increasingly political and this may imply that the
discourse may echo vague and national positions which may become rather elusive
as they are usually based on briefings, reports and verbal notes. This can be pre-
vented if national parliaments provide a virtually entirely binding instruction (such
as the one given by the Danish Folketing),27 but this practice is not typical. This
means that the preparation of these meetings, which is entrusted to the national
coordinators, should take into account all these factors and elaborate a standpoint
which is coherent, flexible, and ready for plan-A, plan-B.

1.2.4.4 Approaching experts
The earliest stage of the legislative proposal is the drafting of the text, which is
done by the Commission, often after consulting an advisory committee of experts.
Such advisory committees are composed of experts who are appointed by the na-
tional governments/ministries and who are highly specialised in the given issue. In
addition to government-appointed experts, the Commission maintains a myriad of
expert committees composed of independent experts form Member States.28 These
independent expert committees can prove useful for the Commission in various
ways: they may provide input to formalise legislation or an overview of existing
national policies, an insight of the implications of European legislation and of con-

26 N. Bayer, ‘National Coordination Systems in the Member States’, presentation EIPA seminar
‘How can Member States effectively influence EU decision-making?’, Brussels, 27-29 June 2005.

27 See the position of the Danish Folketing and Europaudvalget in the scrutiny position in Chap-
ter 6.

28 See the discussion on the networks and committees of experts assisting the Commission and the
possibility of exerting national interest through the Commission’s legislative initiatives in Chapter 3,
section 6.2.1.2. A directory of these expert committees can be found at the EU’s official website at:
<http://ec.europa.eu/transparency/regexpert/index.cfm>.
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sequences of new policy lines and strategies for the national level. In both types of
expert committees, the members are more of an expert rather than a representative
of the given Member State. However, one should not underestimate the position of
such advisory experts: clearly, ministries can, if they know what line they want to
follow in the given issue, appoint advisory experts so that in the consultation phase
these experts integrate the country’s position favourably in their expert opinion.
There is no doubt that it is more difficult to change the text of a proposal later than
to defend something from the beginning. Some inside observers calculate that ap-
proximately 80% of the original proposal substantially remains until the end of the
negotiations.29 It is also important to mention that the Commission makes use of
various expert meetings to consult experts and interested parties prior to any initia-
tives. These occasions help the interested parties to ‘read the intentions’ of the Com-
mission with regard to possible future proposals and their content. Most coordination
starts when there is a written proposal, but the most influence can be exerted during
the drafting of the proposal itself. True, it is difficult to find out what the actual text
of the proposal may be before it goes public, so therefore one option can be to
approach the Commission at the drafting phase with the country’s opinion, a semi-
early coordinated position.

Apart from experts working on the actual draft of the proposal, approaching the
network of seconded experts working at the Commission can also be useful. As
Chapter 3, section 6.4.2.3 illustrated, the secondment of national officials serves to
strengthen links between national ministries and the Commission, improves knowl-
edge concerning EU policies, and provides for specialist knowledge, expertise and
experience when that it is not available among the official staff of the Commission.
Sending seconded national experts from the capitals to Brussels can establish a
useful means and investment for that country, as these experts know the ins and
outs of decision-making channels and actors and know what is at stake with each
legislative proposal. Furthermore, they can serve as an important source of infor-
mation and as a connection which can help to influence the Commission’s pro-
posal.

2. A general overview of established structures and practices
for coordinating EU policies in the Member States

Having assessed the underlying rationale behind the coordination of EU policies at
the national level, the general overview of the techniques employed in other Mem-
ber States as well as the detailed investigation of the structure and operation of the
Hungarian model will now follow.

To draw up major and salient lines of national coordination in the Member States,
several distinctions can be made between the systems. One such distinction is the
level of centralisation. In some Member States the major coordinating body is lo-
cated in an already existing ministry, usually the Foreign Ministry, or the Ministry

29 N. Bayer, ‘National Coordination Systems in the Member States’, presentation EIPA seminar
‘How can Member States effectively influence EU decision-making?’, Brussels, 27-29 June 2005.
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of Finance.30 This can be explained by the fact that EU policies have usually been
seen as part of traditional foreign policy and so an appropriate structure, network
and administrative infrastructure were set up in order to establish the functional
framework for coordination. Officials are often recruited from within the Foreign
Ministry; they are diplomats by profession, specialising in the various EU policies,
be it defence and security, institutional matters, justice and home affairs. However,
very special and technical issues require sound background expertise, such as agri-
culture, the environment, public health, taxation, social security, and so on, and
civil servants from the line ministries are needed to join the team. As for the finan-
cial part, some countries, such as Germany, allocated all issues related to fiscal and
financial policy to the federal finance ministry.31

The coordination of EU policies is essentially a very extensive function of can-
vassing all relevant positions and interests and certainly upgrades the institution/
organ/unit which is entrusted with such a function in the central administration.
Therefore, assigning such role to existing institutions implies a significant added
value for these ministries and their importance, without necessarily improving the
quality of the coordination itself. If coordination is allocated to a newly established
and specifically designated agency, it operates within the central administrative
system, as a link in the chain, but outside of the organisation of one single ministry,
thereby maintaining its ‘independent’ profile. Recruitment to such an agency will
involve the selection of experts from each ministry. Usually these agencies, bodies
or secretariats are nevertheless integrated into the administrative system and are
under the authority of an institution with the necessary authority, such as the Prime
Minister’s Office or the Cabinet Office.

A further distinction is the supervision of such a coordinating body: some coun-
tries may have a Minister of European Affairs, some have a Minister without port-
folio responsible for European Affairs. Separate Ministries responsible for EU affairs
are rare: indeed, coordination evidently requires a great deal of interaction and com-
munication and, as the policies are extremely intertwined, it is best to locate it in
either of the existing ministries, or to be placed ‘under the wing’ of a high-level
political-administrative body. It is also common that issues such as foreign policy
and security, even if they are part of the CFSP, are monitored by the foreign minis-
tries. Obviously, these policies fall within the domain of traditional diplomacy.

In Member States with a federal structure, the systems vary. Where the federal
entities have a great deal of autonomy, the coordination of EU policies is carried out
on the subnational level and this is assigned to a separate body.32 The actual coordi-
nating activity of such middle-level coordination varies from one Member State to
another; central coordination is also required in order to canvass the positions of the

30 This is the case in Germany, see H.-U. Derlien, ‘Germany’, in H. Kassim, et al., supra n. 1,
pp. 54-79.

31 See the description of coordination available at the website of the Federal Finance Ministry:
<http://www.bundesfinanzministerium.de/cln_03/nn_12666/sid_B880FFB9C13E90D5229A7FD395B3
8B2F/nsc_true/EN/Europe__and__International__relations/Tasks__and__goals/node.html__nnn=true>.

32 In Germany, Baden-Württenberg, Bavaria and Saarland are among the Länder which have a
separate Minister for European Affairs, supported by a specialist administration.
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constituent entities and to transmit them to Brussels, as well as to provide informa-
tion.

The tradition of consensus seeking also varies among the Member States and,
consequently, the involvement of different stakeholders from civil society, regional
autonomies, communities, and professional associations differs when it comes to
canvassing the position of the actors in a specific issue. Thus, while in Belgium the
participation of subnational levels is significant in establishing the national posi-
tion,33 the social partners in Austria play a fundamental part in the negotiation pro-
cess concerning each dossier and are therefore instrumental actors and part of the
coordination process for each EU policy issue.34 According to an Austrian civil
servant at the PermRep in Brussels, NGOs are significantly represented at the
PermRep, which reflects the Austrian political system as a ‘Minimundus’ in Brus-
sels, and their involvement truly establishes a conditio sina qua non in the estab-
lishment of the official national position.35 Furthermore, in Austria Article 23d(1)
of the Constitution, as amended in 1994, also provides for the mandatory involve-
ment of the Länder in the process of establishing a national position, and such
involvement is extended to the municipalities and their associations. In other coun-
tries, such as Italy, scholars have criticised their own Constitution for not providing
decisional procedures in order to define the national position, the formation of the
Community policies and the implementation thereof.36

It can be said that national coordination is indispensable as it can be instrumen-
tal for successful participation in the EU decision-making procedure. Furthermore,
all Member States consider national coordination as a necessary activity and have
established, to varying degrees, some form of structure and practice that fit their
administrative and political construct.

3. Coordination of EU policies in Hungary

It is certainly interesting to discuss the responsiveness and adaptability of the pub-
lic administration within a recently joined Member State to the new challenges

33 For more on the Belgian national coordination and the role of sub-national governments see
B. Keeremans, ‘Belgium’, in H. Kassim, et al., supra n. 1 pp. 182-201.

34 Presentation by A. Schallenberger at the EIPA seminar on ‘How can Member States effectively
influence EU decision-making?’, Brussels, 27-29 June 2005.

35 N. Bayer, ‘National Coordination Systems in the Member States’, presentation EIPA seminar
‘How can Member States effectively influence EU decision-making?’, Brussels, 27-29 June 2005.

According to the website of the Permanent Representation of Austria to the EU, the Austrian PermRep
is the country’s largest diplomatic mission, to which all Austrian federal ministries, the Länder, the
Association of cities and towns, the Association of Municipalities, the Social Partners and the Austrian
National Bank delegate officers. See <http://www.bmeia.gv.at>.

36 Sergio Bartole and Luigi Daniele think that the Italian Constitution is not adequate on this point
and they advocate defining the respective role of Parliament, the Government and the Regions in-
volved in the formulation and implementation of Community policies, See S. Bartole and L. Daniele,
‘National Constitutional Law and European Integration, Italian Report’, in FIDE XVIIth Congress, Le
droit constitutionnel national et l’intégration européenne (Baden-Baden, Nomos 1996) pp. 330-343 at
p. 342.
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imposed by membership. One such factor is the illustration of models and struc-
tures which the new Member States have set up prior to and after their accession in
order to fulfil the tasks relating to the coordination of EU policies and to dealing
with these issues within the domestic area, and how that has been modified during
the early phase of membership. Taking Hungary as an example will provide an
illustrative possibility to analyse such solutions. As has been said, national coordi-
nation provides for the efficient synthesis of the conduct of EU policies carried out
by national governments and their administrations through permanently monitor-
ing the actions of the EU institutions, most importantly those participating in EU
legislation. Having a reasonably consistent national position strengthens the nego-
tiation position of the Member States at the EU level, but also stimulates the need
for a better monitoring of EU legislation and the predictability of the possible out-
comes in the negotiation rounds. Furthermore, efficient national coordination en-
hances the possibility of a successive implementation of EU policies: the readiness
to successfully integrate their national position into decisions made at the EU level
will affect how thorough, rapid and professional the implementation of the given
decision and legislative act will be.

In what follows, the analysis of the coordination of EU policies in Hungary will
illustrate the organisational and operational model that has been set up to arrange
the tasks related to the formulation and transmission of a coherent national position
regarding EU policies. This analysis will aim to explore the responsiveness and
dynamism of the system and how successfully the adjustment has been realised and
has transformed the role of the national administration. The determining factor in
this matter is the successfulness, efficiency and efficacy of national coordination
and the quality and coherence of the national position at the end of the chain.

The overview will be divided into three periods: before accession, focusing on
the coordination of the preparatory work revolving around the accession negotia-
tion; then the period between 2004-2006 when the coordination was carried out by
a separate unit under the auspices of the Office of the Prime Minister and was
assigned to the responsibility of a Minister without portfolio who was responsible
for European affairs. The illustration will extend further to the system that has been
operated after the summer of 2006 until the time of concluding the present study.
The changes in between the two latter periods were political and primarily touched
upon the leadership in coordination and its position vis-à-vis the coordinated or-
gans, whereas the structure and the allocation of roles within the framework itself
remained functionally the same. However, the analysis will attempt to draw conclu-
sions concerning such changes mainly with regard to the dynamism and quality of
the dialogue and cooperation and their impact on the overall coordination of EU
policies.

3.1 The initial model of coordination prior to Hungary’s accession to
the EU

The institutional framework laid down by the Europe Agreement for dialogue, in-
formation and dispute settlement in bilateral institutional structures between the
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EU and Hungary consisted of an Association Council, an Association Committee
and a Parliamentary Association Committee.37 The hierarchy between these institu-
tions resulted in the Association Council being the decision-making body com-
posed of ministerial representatives from both parties, also being responsible for
overseeing the implementation of the Europe Agreement and settling any disputes
between the parties.38 The Association Council’s decisions was prepared and sub-
sequently implemented by the Association Committee, which was composed of
senior officials.39 The Parliamentary Association Committee’s roles were rather lim-
ited and focused mainly on meetings, exchanging views and gathering delegated
members of the Hungarian Parliament and the European Parliament together. The
limited accountability within this bilateral institutional structure reveals that al-
though the Association Council was obliged to submit requested information to the
Parliamentary Committee and to inform it of all the measures taken,40 the Parlia-
mentary Committee did not have functional decision-making powers or methods of
scrutiny to ensure its meaningful participation in the cooperation. This institutional
structure reveals that the Government was dominantly in charge of connecting the
national level within the bilateral framework of the accession process and the con-
duct of wide-ranging functions revolving around accession negotiations.

The initial model for EU-related policies was integrated in a centralised unit
within the Ministry of Foreign Affairs in the mid-1990s. This unit was the State
Secretariat for Integration Affairs, established in 1996, and it was subsequently
renamed as the Integration and Foreign Economic State Secretariat. This unit oper-
ated the European Integration Interministerial Committee, which was an important
actor in inter-ministerial coordination during the preparation for accession, its mem-
bers often participating in the above-mentioned Association Committee as well.
The State Secretariat also provided expertise and professional assistance to the ne-
gotiating delegations, coordinated the successive negotiation rounds, prepared the
programmes for internal/domestic developments and prepared the agenda and work
of the Integration Cabinet, which operated between 1998 and 2002, assembling
governmental representatives at the highest level to discuss issues concerning EU
integration and accession. Key ministries, such as the Ministry of Finance or the
Ministry of Justice, were strongly involved in the horizontal coordination, the former
carrying out major tasks regarding the planning of the contribution to the EU bud-
get and the allocation of funds, whereas the latter became involved in the far-reach-
ing harmonization of laws. The basic system of this model’s functioning was the
submission of a given policy to the most pertinent and competent line minister or
state secretary, whereas in matters that were strategically very important, the Gov-
ernment decided collectively.41 In 2002 a Governmental Decree drew up the main

37 The Europe Agreement, an association agreement based on Art. 238 EC, is a mixed agreement
signed and ratified by the European Community, its individual Member States and the applicant coun-
tries. The Agreement was confirmed by Parliamentary Resolution No. 80/1992 (XI.25) OGY and its
implementation was authorised by Parliamentary Resolution No. 10/1993 (III.5) OGY.

38 Arts. 104, 106, 107 of the Europe Agreement.
39 Ibid., Art. 108.
40 Ibid., Arts. 111 and 112.
41 Overview presented at the website of the Office for European affairs available at: <www.euhivatal.

hu>.
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directions for preparing the national administration for integration into the EU de-
cision-making structure. The ‘Governmental Plan for Functioning as a Member
State in the EU’42 (hereafter Governmental Plan) aimed to create the necessary
conditions and possibilities for structural integration. One of the pillars of this Gov-
ernmental Plan was the establishment of governmental coordination of EU poli-
cies. According to this document, Hungary should only have one single and coherent
position in a given EU policy, not several positions established by different minis-
tries. Therefore, sectoral experts and middle and senior civil servants should not
represent a sectoral position, but rather the coherent governmental (often domi-
nantly politicized) position. Arguably, this aims to enhance collegiality and coop-
eration within the coordination units and actors involved by requiring that the sectoral
administrations carry out the necessary inter-ministerial discussions and create a
minimum consensus, which will be represented on the EU level in Brussels. Fur-
thermore, it requires that ministries truly incorporate EU policies into their every-
day work and make EU affairs substantive issues of national polity.43 This is clearly
a very ambitious aspiration and would require that civil servants adjust their men-
tality and their approach to their everyday work and thereby substantially extend
their scope of attention to the developments at the EU level corresponding to their
given policy field.44

Integration in the decision-making procedures was completed in several phases:
in the interim phase only an information and consultation procedure existed be-
tween the EU and Hungary. This phase lasted officially from 19 December 2002
(the Copenhagen Summit and the closing of the accession negotiations) to 30 April
2004. However, this position as a passive observer turned into a rather active one
with the signature of the Accession Treaty on 16 April 2003 as from this date on-
wards Hungary could send representatives to all EU institutions, Council forma-
tions and European Council meetings with the right of consultation, but without a
right to vote. Delegates from the Hungarian Parliament were granted seats as ob-
servers at the European Parliament until the first elected Hungarian MEPs took up
office in June 2004.

3.2 Coordination of EU affairs between 2004 and July 2006

After Hungary’s accession, national coordination remained substantially focused
on the so-called ‘ministerial responsibility’, the emphasis being on the line minis-
tries’ active cooperation and participation in the establishment of the national posi-

42 Kormány rendelet 2329/2002 (XI.7) [Governmental decree No. 2329/2002 (XI.7)].
43 Presentation by Péter Györkös Head of Department, Ministry of Foreign Affairs, May 2003,

available at: <http://www.kulugyminiszterium.hu/kum/hu/bal/Kulpolitikank/Europai_Unio/
Tovabbi_informaciok/tematikus_hatterbeszelgetesek/2003/Hatterbeszelgetes_aktiv_megfigyeloi_
statusz_majus+22.htm>.

44 Just how challenging that task may be explains why some of the respondents working in fields
which are not within the EC’s exclusive competence expressed the view that the initial hesitance and
confusion when approaching EC/EU matters during their work still existed after Hungary’s accession
to the EU.
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tion. Thus, the responsibility for preparing national positions and fulfilling the ob-
ligations stemming from these policies lay within the sectoral line ministries. Each
ministry and minister within its/his/her competence and sector is entrusted with
drafting a coherent national position, carrying out the necessary harmonisation of
the law through the implementation of Community law, adjusting to institutional
developments and retaining dialogue with the relevant social partners and civil so-
ciety. Consequently, there was not one central organ which would take over such
tasks from the sectoral actors, but ensuring that the sectorally-drafted positions are
coherent among the different actors and are accordingly represented on the EU
level required a centrally located administration to monitor and to synthesise the
national position. While designing the coordination model prior to accession, prac-
tices of the ‘old’ Member States were studied in order to canvass ideas, potential
solutions that may fit with the Hungarian administrative system. The French SGCI
(Secrétariat général du Comité interministériel pour les questions de coopération
économique européenne), was considered as a construction that could serve as ‘role
model’ in its structure and processes. The Hungarian administrative system, simi-
larly to the French one, is ‘top-down’ and centralistic in nature, and ministries are
split on a functional basis into divisions. Another similarity is the strong linkage
between government and administration and the consequent civil service-morale,
which in the Hungarian system translates into an apparent ‘loyalty’ of the central
administrative cadre.

3.2.1 The Minister without portfolio responsible for European affairs

The Government which took office in 2002 established the new post of a Minister
without portfolio responsible for European affairs in 2003 who was responsible for
European affairs in horizontal EU policies and, by doing so, he supervised the es-
tablishment of the national position within the national coordination system. Gov-
ernmental Decree No. 334/2004 on the tasks and competences of the Minister without
portfolio responsible for European affairs assigned the following tasks to the minis-
ter: proposing a national position in relation to a given EU policy, coordinating
governmental tasks stemming from EU policies and monitoring the programming
of development policy relating to EU membership. This last development-related
function has been carried out via a separate National Development Agency, created
by Governmental Decree No. 196/2003 which operates an Inter-ministerial Com-
mittee specifically assigned with the coordination of development and cohesion
issues.45 Such cohesion and development issues are cross-sectoral and that is why a
central, single agency has been supervising the relevant programmes, projects and
funds. Concerning the Government’s wide-ranging activities in relation to Hungary’s
EU membership, the Minister without portfolio supervised the preparation of EU-
related governmental tasks, their execution and monitoring, she/he contributed to
the formalisation of the national positions to be represented during the EU deci-
sion-making procedure, supervised the their coherence and participated in their

45 On the National Development Agency see <http://www.nfu.hu>.
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representation at the EU level. In addition, the Minister fulfilled the tasks related to
the preparation of the agenda of the General Affairs and External Relations Council
regarding issues falling under his/her competence.46As the head of the European
Inter-ministerial Coordination Committee, the Minister permanently monitored the
different sectoral ministries and, in the case of complicated conciliation matters,
provided for further coordination, referring the unresolved issues ultimately to the
Government’s European Integration Cabinet or, finally, to the Government. In ad-
dition, the Minister coordinated governmental tasks stemming from cooperation
between the Government and the National Assembly concerning EU affairs as well
as governmental tasks related to the European Parliament.47 Furthermore, the Min-
ister responsible for EU affairs supervised – jointly with the Minister of Justice –
the representation of Hungary in infringement procedures. In this regard he/she
coordinated the preparation of briefs the drafting of final documents.48

The Minister’s function was thus to provide an overall monitoring of general
coordination issues regarding political matters, sectoral aspects and cross-sectoral
programmes. The Minister oversaw these functions at the political level, whereas
the technical role was assigned to State Secretaries chairing the Office for Euro-
pean Affairs. The Office for European Affairs was entrusted with conducting coor-
dinating functions composed of civil servants with established experience in the
policy areas.

3.2.2 Office for European Affairs

Governmental Decree 356/2004 (XII.23) assigned the coordination and prepara-
tion of general governmental tasks stemming from Hungary’s EU membership to
this Office, as a central but not a superior actor, respecting the rule of ministerial
responsibility and the sectoral competence of each ministry. The Office for Euro-
pean Affairs (Európai Ügyek Hivatala) was entrusted with the general coordination
of EU affairs under the supervision of the Minister responsible for European af-
fairs.

The Office as a unit was basically that which had been transferred from within
the framework of the Ministry of Foreign Affairs under the name Integration and
Foreign Economics State Secretariat and from January 2005 onwards placed under
the wings of the Minister responsible for European Affairs and the auspices of the
Office of the Prime Minister. This construction was similar to the system of na-
tional coordination being operated in other Member States, where one distinct and
central unit, placed within the governmental structure, fulfils such a coordinating
task. However, similar systems vary in detail, such as in Finland, for example,
where the Office of the Prime Minister specialises in this function, and this is also

46 Art. 2 points a-c, h, f and Art. 3(1) point b. 334/2004 (XI.28) sz. Kormány rendelet az európai
ügyekért felelős tárca nélküli miniszter feladat és hatásköréről [Governmental Decree No. 334/2004
(XI.28) on the tasks and competences of the Minister without portfolio responsible for European af-
fairs].

47 Ibid., Art. 2 points d-e, Art. 3. points c-d.
48 Ibid., Art. 2 points d-e, Art. 3. points c-d., Art. 4. para. 1.
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the case in Sweden. In France this is mostly done by the previously mentioned
SGCI (Secrétariat général du Comité interministériel pour les questions de coop-
eration économique européenne), which as has been said served as role model for
Hungary at the time of designing its system. The idea of placing the coordinating
unit within the Office of the Prime Minister and supervision by a Minister without
portfolio thus originated from the French model. In contrast, in the Netherlands,
Portugal and Spain the Ministry of Foreign Affairs fulfils this task.

As far as the Office for European Affairs could not be regarded as a super(ior)
body and ministries did enjoy independence while drafting their position, the Of-
fice had a significant ‘right to stop the goods’ as a senior civil servant put it in an
interview. This power meant that if there was a disagreement between the line min-
istry and the Office in a given EU policy issue, the Office could impede and block
the ministry’s position and could reopen the discussions once again and continue
them until a consensus would be reached, at a higher level if necessary. Regarding
its relationship with the line ministries, the Office ‘held the whip’ and stimulated
the line ministries to cooperate and to draw up their proposal for a national position
in due time.49

The Office for European Affairs thus prepared, executed and monitored govern-
mental tasks in relation to Hungary’s EU membership as well as synthesised the
preparation of the national position to be represented in EU decision-making proce-
dures. In order to improve the quality of such a national position, the Office oper-
ated a unique information system and database, called EUDOK, which contained
and transmitted all the information and documentation which the ministries and
other actors need in order to draw up their position. Such a database and communi-
cation channel, if efficient, is an indispensable part of the ‘administrative infra-
structure’. However, my respondents evaluated this EUDOK as ‘slow”, its use is
‘cumbersome’, it ‘gives way to many error messages’ and it ‘not only takes a long
time to download a document, but also to upload one’, factors that intimidate the
user and reduce the usefulness of such a database.50

The coordination carried out by the Office extended to the tasks related to the
work of the European Parliament and the cooperation between the Government and
the Hungarian Parliament. In addition, the Office supervised the functioning of the
Permanent Representation in Brussels and ensured the transmission of information
and national positions to the Hungarian representatives in the COREPER and Council
meetings. The Office also functioned as the Secretariat for the European Inter-min-
isterial Coordination Committee (EIMCC) (Európai Tárcaközi Koordinációs
Bizottság) and the Government’s Cabinet of European Affairs and, as such, carried
out the highest level of coordination between the ministries and the related authori-
ties. Closely linked to the competence of the Minister responsible for European
affairs, the Office prepared the agenda points for the meetings of the General Af-
fairs and External Relations Council as well as those of the Competitiveness Coun-
cil, where the Minister responsible for EU affairs represented Hungary’s position.51

49 Interview with a civil servant at the Ministry of Agriculture, April 2005.
50 Responses given to Questionnaire No. 1 see p. 357.
51 Information booklet (Office for European Affairs, Budapest 2005).
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As part of very important negotiations in Brussels, the Office coordinated Hungary’s
position concerning the accession negotiations with the candidate countries while
the Ministry of Foreign Affairs drafted the official national position. Generally speak-
ing, within this system the line ministries’ responsibility was enhanced by overall
inter-ministerial coordination which implied the involvement of all relevant minis-
tries in establishing the national position. The Office for European Affairs coordi-
nated the relevant positions at the governmental level, while the coordination of
Common Foreign and Security Policy remained within the competence of the Min-
istry of Foreign Affairs. This can be explained by the nature of these issues which
lie at the heart of foreign policy and diplomacy.

Already at this point, however, the establishment of the national position was
intended to take a stronger political rather than a sectoral character. Thus, the clear
message suggested in the Governmental Plan was still applicable: sectoral prefer-
ences, even though they are well based and drafted with a high degree of expertise,
should be discarded if a political interest, such as being in line with the general
governmental position, requires this.52 This clearly required good-functioning com-
munication channels between the government and ministries, clear priorities set out
by the Government, and willingness to compromise and flexibility on the part of
line ministries. The Government, furthermore, had to monitor and evaluate every
possible outcome of any position taken and represented at the EU level in order to
assume responsibility towards the electorate and also the ministries if their position
had been modified for the sake of the ‘greater political interest’ of the Government.
It is also interesting to note the extent to which political and sectoral preferences
were divided or interrelated at the senior civil servant level within the structure of
national coordination. In the Central-Eastern European countries it can be gener-
ally said that politics and expertise are not always clear-cut when it comes to high-
ranking senior civil servants and representatives. This phenomenon can be applicable
to national coordination systems as well: the vertical division of tasks often takes
place along political lines and the separation of political affiliation and sectoral
expertise can sometimes be blurred. This can lead to extensive harm, of course, in
as much as genuine and professional experts may receive fewer opportunities to
occupy really serious positions. Political affiliation may jeopardise the continuity
of the expertise by the rotation of high-ranking civil servants with the inherent risk
that after general elections and a change of government these people will also be
removed.

3.3 The reform of the coordination system in July 2006 when
coordination tasks were transferred to the Ministry of Foreign
Affairs

The general elections in April 2006 reinforced the reigning socialist-liberal govern-
ment, however, at the same time, forcefully signalled the need for strong political
leadership that was expected from the government. Adjustments in the central ad-

52 Kormány rendelet 2329/2002 (XI.7) [Governmental decree No. 2329/2002 (XI.7)].
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ministration were carried out with the aim of achieving efficiency, transparency
and coherence, hand-in-hand with a substantial reduction in the number of civil
servants to reduce the costs of the central administration and to restructure it. The
modifications to the domestic coordination system aimed to set up a more centralised
system for general coordination and, as such, to further facilitate the flow of infor-
mation and the transmission of dossiers. As of July 2006, the Office for European
Affairs was transferred in its entirety from the auspices of the Office of the Prime
Minister to the Ministry of Foreign Affairs (MFA). The reasons for this move were
the need for a higher level of unity and centralisation as well as the aim of reinforc-
ing political leadership and scrutiny over the coordination of EU affairs at the na-
tional level. In addition, this transfer allows the reconsideration of Hungary’s EU
strategy and ambition to be assumed by the Government: under the realm of MFA,
European affairs have therefore gained more political strength. This system replaced
the previously fragmented construction in which, as described, some issues were
dealt with by the Ministry of Foreign Affairs while other matters relating to coordi-
nation were handled by the Office for European Affairs.

In the new centralised system, the coherence of the leadership is made easier,
consistency in operating the system can be more easily ensured and transparency
can be achieved to a larger extent. As a consequence, the positions of the Ministry
of and the Minister for Foreign Affairs have been upgraded in the (central) domes-
tic politico-administrative system so as to give more weight, coherence and consis-
tency to EU affairs on the domestic political agenda. However, even though the
physical location and the functional-institutional place of the coordination unit were
changed, the underlying structure of coordination in general terms and its form,
structure and the architecture of the discussions preparing the national position re-
mained the same. Therefore, the changes will first be explored followed by the
more or less intact structure of coordination that has been in place and has operated
since Hungary’s accession in 2004. The replacement led to the establishment of
two state secretariats within the MFA, responsible for distinct areas of EU policies,
thus the division lies in the political/sectoral nature of the issues. Each state secre-
tariat operates under the leadership of a State Secretary. The State Secretariat headed
by a Political Director is, as will be seen, the ‘classical’ (foreign) political division
and the other division is led by a European Director who heads the more sectoral
policy division.

3.3.1 The State Secretariat headed by a Political Director

The Political Director (Politikai Igazgató) is the head of the State Secretariat con-
sisting of four departments: the European Correspondent, The European Foreign
and Security Policy Department, The Security Policy and Non-proliferation De-
partment and the so-called First European Department. The establishment of a co-
herent governmental position in the CFSP as well as in the PJCC is the responsibility
of the Political Director. The Political Director in these fields of cooperation super-
vises the work of the expert committees as the first stage of reconciling various
ministerial positions, gives his opinion during this reconciliation procedure and
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supervises the work of the Permanent Representation in the areas falling under his
competence. He also represents the Ministry at the EU institutions and synchronises
the tasks relating to contacts with Hungarian MEPs in issues of relevance to the
State Secretariat under his supervision.

The European Correspondent department maintains correspondence with other
Member States’ European referents, it provides information about the Hungarian
position and transmits positions within the relevant organs. It maintains the COREU
document system, where the dossiers of CFSP and ESDP are stored, and ensures
that senior officials and interested units within the Ministry as well as embassies
receive the messages via COREU and, if action is needed, the European Referent
monitors the deadlines. It also provides opinions on and transmits the briefs sent
out via the COREU and, importantly, it coordinates the establishment of the na-
tional position to be represented at the Political and Security Council.53

The EU Foreign and Security Policy Department remained intact during the
reform, as this area, as has been pointed out earlier, has traditionally belonged to the
Ministry of Foreign Affairs. The scope of the activities includes the monitoring of
CFSP developments in the EU, as well as issues which have an ‘external’ character,
but also crisis management and transatlantic dialogue, the European Neighbourhood
policy and relations with the Western Balkans. In all these issues the desk officers
produce analysis reports and recommendations. The are also responsible in these
fields for the preparation of the Hungarian position by coordinating the positions of
the line ministries involved, coordinating the participation during the decision-mak-
ing stages (sworking group, COREPER, the Council of General Affairs, the Politi-
cal and Security Council, the European Council), and coordinating the
implementation of decisions adopted at the Brussels level.54 The Security Policy
and Non-proliferation Department handles a wide range of issues related to Hungary’s
membership at NATO, including matters related discussions between the EU and
NATO. Least relevant for our study, the First European Department focuses on
traditional diplomacy and maintains bilateral relations between a group of Euro-
pean countries and Hungary.

Thus, the State Secretariat under the leadership of the Political Director, is re-
sponsible for a vast array of issues, some traditionally belonging to diplomacy,
others touching upon issues of substantial relevance for Hungary’s participation in
the EU’s external relations as well as the second pillar. The fundamental similarity
within the departments is the highly politicised and strategically important issues
that the departments deal with.

3.3.2 The State Secretariat headed by the European Director

The State Secretariat headed by the European Director has, by and large, the same
construction as the former Office for European Affairs that used to be allocated

53 A Külügyminisztérium Szervezeti és Működési Szabályzata, A Külügyminiszter 9/2007. KüM
utasítása [Structural and Functional Regulation of the Ministry of Foreign Affairs, Order of the Minis-
ter of Justice No. 9/2007] Chapter 4, para. 17 at p. 59, available at: <http://www.mfa.gov.hu>.

54 Ibid., para. 18.



190 chapter 5

within the Office of the Prime Minister, then supervised by the Minister without
portfolio responsible for European affairs. Even the personnel have by and large
remained intact: the European Director in the previous structure was the vice-direc-
tor of the Office for European Affairs and, at the civil servant level, the staff re-
mained consistently unchanged.

Thus, in this construction, the European Director (Európai Igazgató) is respon-
sible for the establishment and operation of the inter-ministerial coordination of EU
policies within the central administration alongside sectoral lines, thereby securing
the coherence of the line ministries’ positions that will be represented in the EU
decision-making procedures.55 In this function the European Director supervises
the coordination of positions and the establishment of the national position con-
cerning the issues within his competences, and he prepares the position to be pre-
sented to the European Council and the General and External Affairs Council. He
chairs the European Inter-ministerial Coordination Committee (hereafter: EIMCC)
as well as supervising the work of the PermRep in the fields corresponding with the
issues covered by the State Secretariat and he is the chair of the expert committee
on financial perspectives. Importantly, he is responsible for the coordination of and
preparations for Hungary’s Presidency in the first half of 2011 and for that aim –
together with the Political Director – he submits recommendations with regard to
personnel and structural and financial needs on the domestic level and at the PermRep
in order to carry out the tasks surrounding Hungary’s presidency.56 He is also re-
sponsible for the coordination tasks emanating from Act No. 53 of 2004, regulating
cooperation between the Government and Parliament in EU affairs.57

This State Secretariat, headed by the European Director, as has been said is by
and large the same entity as the former Office for European Affairs. Consequently,
this Department is rather large and is fragmented into four departments: The Coor-
dination and Legal Affairs Department, the EU Economic-Department, the EU
Sectoral and Trade Policy Department, and the Enlargement Department.

The EU Coordination and Legal Affairs Department is at the heart of the general
coordination functions, focusing on the coordination of aspects outside the scope of
‘political’ issues such as CFSP and PJCC. Thus, within the European Director’s
scope of competence, this department is responsible for the drafting, formulation
and coordination of the national position and its representation in the vast majority
of policies where European lawmaking is involved and requires national coordina-
tion. It is composed of five units: the secretariat of the EIMCC, the Coordination
Unit, the Legal and Infringement affairs and ECJ litigation Unit, the Institutional
Affairs Unit and the EU Presidency Unit.

The head of the EU Coordination and Legal Affairs department is also the Sec-
retary of the EIMCC and supervises its Secretariat. The Secretariat prepares the
EIMCC meetings, coordinates the national mandates and transmits the established
mandate to the PermRep and the appropriate COREPER format. In addition, it

55 Ibid., para. 7 point 7.
56 Ibid., point 8.
57 Ibid., point 5.
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prepares the briefs for the meetings of State Secretaries and the Cabinet meetings
reporting on the work of the EIMCC. The electronic information system is operated
within this secretariat: the U32 system receives the documents emanating from the
various Council stages and the secretariat ensures that they are distributed to the
appropriate and competent unit within the central administration.58

Within this department, a Coordination Unit is assigned to coordinate the man-
date to be prepared for the meetings of the European Council, the General and
Foreign Affairs Council meetings and it briefs and provides information to the min-
istries and embassies with regard to these meetings. In addition, this unit carries out
the tasks related to the cooperation between the Hungarian Parliament and the Gov-
ernment concerning the establishment of a national position and informs the EIMCC
about the activities of Parliament which have EU relevance. This unit also coordi-
nates contacts and dialogue with the Hungarian MEPs and the national political
level and submits briefings and an overview of the European Parliament’s work to
the EIMCC. Furthermore, this unit maintains contacts with the European Personnel
Selection Office, the Technical Assistance Information Exchange Unit (TAIEX),
and the unit also follows up on the career path of Hungarians working in the EU
institutions and develops proposals on how to keep contact with them.59 This last
point can be very useful for may reasons: identifying certain persons as sources of
information can help not only to contribute to an existing Commission proposal,
but even during the preparatory phase when the Commission wishes to explore
how a certain issue will be received in the Member States and how they can already
contribute to a proposal during the drafting phase.

The Legal Affairs, Infringement and ECJ litigation Unit carries out an array of
functions related to Hungary’s participation in procedures before the ECJ. There-
fore, it coordinates and authorises the official position of the Hungarian Govern-
ment and observations responding to the Commission’s notice when the latter
considers that Hungary has not fulfilled a Treaty obligation, as well as representing
Hungary in further infringement discussions with the Commission. This unit also
monitors documents arriving from the ECJ, analyses them and transmits them to
the competent body at the national administration as well as follows up infringe-
ment procedures initiated against other Member States and it informs the relevant
line ministries if any action should be taken (e.g., joining as an intervener). Hun-
gary has frequently made use of its right of intervention, which shows that not only
is the monitoring system operating well, but there is a strong incentive to partici-
pate, thereby gaining experience at the litigation stage and thus flexing its ‘litiga-
tion muscles’.60 Hungary’s representation in ECJ procedures is carried out jointly
by this unit of the MFA and the Ministry of Justice and Law Enforcement.61 In

58 Ibid., points 3-4.
59 Ibid., para. 22, point 5.
60 See T. Takács, ‘The Application of EU Law in the Hungarian Legal Order: Challenges and

Emerging Practices’, in A. Łazowski, ed., Brave New World: Application of EU Law in the New Mem-
ber States (The Hague, T.M.C. Asser Press 2009, forthcoming)

61 Structural and Functional Regulation of the Ministry of Foreign Affairs, Order of the Minister of
Justice No. 13/2006, Chapter 4, para. 19, point 6.
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relation to the implementation of European legislation, this unit carries out the nec-
essary coordination by closely following up on the implementation obligations and
their deadlines and fulfilling the notification obligation towards the European Com-
mission and the Council.62 The issues which fall under the coordination compe-
tence of this unit are the following: public procurement, competition, audiovisual
policy, data protection, institutional matters, comitology, notification, and better
regulation.63

The Institutional Unit supervises the coordination of the establishment of na-
tional position for the working group of the General Affairs Council. This unit
develops modalities for maintaining contact with Hungarian nationals working at
the EU institutions, prepares the appointment of senior officials to these institu-
tions, and in general keeps track of discussions revolving around the reform of the
European institutions. This unit also monitors developments relating to the discus-
sions on the future of the EU, as well as topics touching upon Hungary’s general
EU strategy.64

The EU Presidency Unit is responsible for the coordination of and the prepara-
tions for Hungary’s forthcoming Presidency in 2011. In this respect, the unit identi-
fies the future governmental tasks relating to Hungary’s Presidency and it drafts the
plans on how to execute them. Within this preparation, the unit also coordinates
various aspects which the Presidency entails, such as budgetary implications and
the adequate training of sufficient personnel for chairing the Council and comitology
meetings. The unit further coordinates with Parliament, civil society and profes-
sional organisations as well as the European institutions in the issues related to
Hungary’s upcoming Presidency.

The EU Economic Policy Department is composed of the Internal Market Unit,
the Economic Policy Unit and the SOLVIT Unit. The Internal Market Unit has an
inter-ministerial coordination function and transmits documents and information to
and from the PermRep in areas such as: the four freedoms, the recognition of diplo-
mas, the coordination of social security systems, consumer protection, market su-
pervision, company law, accountancy.65 The Economic Policy Unit lists amongst
its main responsibilities the preparation of the national position regarding financial
perspectives, but it also monitors and analyses the Lisbon strategy and the tasks
stemming therefrom. The areas falling under the competence of the unit are: the
budget, the EMU, macroeconomic and macro-strategic questions, employment and
social policy, public health, equal treatment, taxation, statistics, financial control,
combating money laundering, OLAF, education, training and culture.66 The SOLVIT
centre is a quick way of resolving problems relating to issues concerning the inter-
nal market and it operates online connecting SOLVIT centres in the EU (plus in
Norway, Iceland and Liechtenstein). The common database facilitates the transmis-
sion of information to each related Member State in order to investigate the prob-

62 Ibid., point 8.
63 Ibid., point 7.
64 Ibid., para. 19, point 4.
65 Ibid., Chapter 23, point 3.
66 Ibid., point 4.



193coordination of european affairs at the national level

lem in question. The SOLVIT centre, now operated by the Economic-Political Unit,
is part of the national administration and its aim is to provide applicable solutions to
any problems raised.67

The EU Sectoral and Trade Policy Department is composed of three units as
well: Infrastructure, Competitiveness and the Environment Unit in one sub-depart-
ment; the Agriculture Sub-department; and the Trade Policy Sub-department. These
units monitor and analyse certain policies, they coordinate national positions within
the relevant line ministries in the areas falling under their competence and they
monitor the conduct of agencies assigned with the implementation of relevant Com-
munity legislation. The Infrastructure, Competitiveness and Environment Unit is
responsible for environmental protection, transport, regional and cohesion policy,
telecommunications, information technology, postal services, small and medium-
sized enterprises, industry, tourism, energy, and nuclear safety.68 The Agriculture
unit deals with Common Agriculture Policy (CAP), fisheries, agricultural trade,
animal and plant welfare, regional development, and research and development.69

The Trade Policy unit coordinates between the line ministries regarding common
commercial policy, customs, state aid, market protection actions, intellectual prop-
erty, industrial property, and plays an important role in drafting the Hungarian posi-
tion for the discussions on the future of the Common Commercial Policy and
especially the World Trade Organization (WTO) negotiation rounds. In addition,
this unit plays a role in notifying the Commission of state aid measures.70

In 2006 it was established that this State Secretariat has a maximum of 52 staff
members. This is somewhat less than the Ministry departments responsible for bi-
lateral relations with the American continent, Asia, Australia, the Pacific and Africa
combined (62). The number of staff for the whole ministry was 654 in 2006.71 In
comparison, the State Secretariat under the supervision of the Political Director
(responsible for CFSP, ESDP, PJCC, EC External relations as well as multilateral
cooperation in security and crisis management) was given a maximum of 71 staff
members. For the structural overview of these two State Secretariats within the
Ministry of Foreign Affairs, see Table 2 below.

3.4 The levels of coordination of EU affairs

The framework for national coordination after accession was laid down in Govern-
ment Resolution No. 1007/2004 (XII.12) and it defined the levels for preparing the
national position: the expert committees of the European Inter-ministerial Coordi-
nation Committee (hereinafter the expert committees), the European Inter-ministe-
rial Coordination Committee itself, the meetings of Administrative State Secretaries,
the EU Affairs Cabinet and the Government. The main coordination role such as

67 <http://europa.eu.int/solvit/site/about/index_hu.htm>.
68 Structural and Functional Regulation of the Ministry of Foreign Affairs, Order of the Minister of

Justice 13/2006, Chapter 23, point 3, p. 65.
69 Ibid., point 5.
70 Ibid., points 8-10.
71 Ibid., Annex 2.
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Table 2. The structure of conducting European Affairs in the Ministry of Foreign
Affairs
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the transmission of information and documentation and collection and monitoring
draft positions was originally in the hands of the Office for European Affairs. After
the reform in the spring of 2006, these functions were allocated to the appropriate
departments of the Ministry of Foreign Affairs, as explored above, and a new Gov-
ernment Resolution No. 1123/2006 (XII 15) laid down the structure for the coordi-
nation of line ministries and the establishment of the national position, as well as
the rules on representing these positions at the EU level and maintaining contact
with Hungarian actors in the Brussels arena.

The structure laid down by this ‘Governmental Coordination Resolution’ covers
the function of all decision-making bodies at the EU level composed of govern-
mental representatives of Member States, thus working parties, ad hoc committees,
comitology committees, COREPER and the Council formations. The rules found in
the Resolution extend to the preparation and representation of the national position,
as well as the preparation and the monitoring of the implementation of membership
obligations.72 The levels of reconciliation which the positions of the line ministries
and the relevant authorities pass through and result in a single national position
remained by and large intact as they had been established for the period between
the earlier illustrated period of 2004 and 2006. The starting point of the functional
structure of coordination is at the lowest, but most specialised level, collecting ideas
and the positions of relevant ministries as well as authorities represented by civil
servants. These consultations and discussions provide an outlet for discussing the
approach of the ministries and, preferably already at this stage, searching for agree-
ment between the ministries. The conciliation of unresolved issues continues at the
European Inter-Ministerial Coordination Committee and, ultimately, they end up
before the Government to be decided upon in light of government strategy and
central priorities. The Minister for Foreign Affairs has taken over the responsibili-
ties that used to be the task of the Minister without portfolio responsible for EU
affairs.

3.4.1 The first level of reconciliation: expert committees of the European
Inter-ministerial Coordination Committee

The first level of EU coordination rests with experts committees (szakértői
bizottságok), an expertise-oriented forum with a consistent composition, made up
of mainly desk officers from line ministries and central government authorities
who are interested in the issue that the committee is assigned to deal with.73 As a
rule, the Ministry of Foreign Affairs, the Ministry of Justice and Law Enforcement,
the Ministry of Finance and the Permanent Representation are represented and par-

72 Art. 1. Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006 on the Participation in EU decision-making procedures and related coordination tasks].

73 Table No. 2 annexed to the Resolution listed 48 committees of experts, corresponding to 48
related issues. The table indicates the ministry that chairs the expert committee and lists the ministries
which are represented in the individual committees.
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ticipate in the work of each committee.74 The functions of the committee include
the preparation of the national position to be represented in the EU decision-mak-
ing procedures, the preparation of issues relating to the government’s general EU
strategy and the monitoring of obligations stemming from membership. The expert
committee continuously monitors the developments in the field that it covers and
coordinates the corresponding reactions at the government level. Furthermore, these
expert committees will carry out the preparatory and coordinating tasks that relate
to participation not only at working party level, but also at ad hoc committees as
well as comitology committees.75

The functions of the chair and the secretariat of these committees are carried out
by the delegate from the lead ministry (i.e., whose competence is most involved in
the work of the committee and the subject it covers). The chair provides leadership
and coordinates the work of the committee, as he/she prepares the reconciled posi-
tion from the drafts of the line ministries and, if necessary, discusses such a position
with civil society and representatives of other interests. The chair further decides
on which member of the committee will represent the national position in the Council
working group.76 The committee drafts Hungary’s position concerning an EU leg-
islative proposal as well as the proposals concerning the related national (imple-
mentation) measures. These tasks obviously require the permanent monitoring of
the EU’s legislative proposals. The draft of the national position includes a brief
description of the proposed EU measure and a summary of the discussions thereon
up to that point, the national position itself, its explanation, the predictable budget-
ary, societal, economic and legal consequences of the EU legislation in question,
including the legislative and executive tasks it implies, as well as the main priorities
to be represented during the negotiations. An accurate Hungarian translation of the
proposal is an issue that can later be crucial during the implementing and executing
phase. In order to avoid cumbersome situations related to the interpretation of an
EU legal measure, it is best to ensure at the very beginning of the negotiation proce-
dure that the Hungarian version of the draft EU measure is accurate. For this rea-
son, the committee of experts discusses the Hungarian text of the EU proposal, as
translated by the Council’s Translation Service, and the chair notifies the General
Secretariat of the Council of the findings of the committee. During the actual nego-
tiations, the Hungarian representative will already at the working party, but at the
latest before the discussion moves upwards to the COREPER, submit observations
regarding the acceptability of the Hungarian translation and, if needed, proposals
for amendments thereto.77

The position is only established at this level if full agreement has been reached
between the participating members of the expert committee. If this does not suc-
ceed, the European Inter-ministerial Coordination Committee takes over the draft

74 Art. 22. Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006 on the Participation in EU decision-making procedures and related governmental tasks].

75 Ibid., Art. 20.
76 Ibid., Art. 23.
77 Ibid., Arts. 31-32.
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and elaborates it further. Similarly, the draft position has to be submitted to this
latter Committee if the issue is on the agenda of the next COREPER or Council
meeting and if the relevant matter falls within the competence of the Government.78

If the expert committee has successfully reconciled the positions of the line minis-
tries and has thus established the national position, the chair decides on which min-
istry will delegate a representative to the relevant Council working group. Therefore,
the lowest level of drafting the national position operates towards the lowest level
of EU decision-making, the working groups in Brussels. These levels show simi-
larities in their function (the first level of reconciliation) and their composition
(civil servants from the relevant line ministries), as well as in the character of their
work (technical rather than political).

3.4.2 The European Inter-ministerial Coordination Committee

The following level of national coordination and the establishment of a national
position is the Inter-ministerial Coordination Committee (Európai Tárcaközi
Koordinációs Bizottság), whose competence covers either those issues which have
not been resolved at a lower level (i.e., by the expert committee) or those questions
which, because of their politically sensitive or strategically important character,
require thorough and well-established inter-ministerial reconciliation at the level of
state secretaries or senior civil servants who can participate in the meetings of state
secretaries.

Thus, the EIMCC adopts positions to be represented at a higher level such as
COREPER and Council meetings, and discusses issues that have not been settled at
the expert committee level involving multiple ministries and authorities.79 All ques-
tions going to the COREPER are on the agenda of this Committee and also those
which have been readily accepted by the Council working group, but which in the
meantime have encountered some difficulties, new problems or new positions. It is
therefore essential that the whole communication line remains open and that the
system is sufficiently flexible. The issues before a formation of the Council of Min-
isters are also discussed in the EIMCC, with the aim of establishing the national
position amongst the senior representatives of the ministries.

The Inter-Ministerial Committee also discusses those national positions that will
necessitate the involvement of Parliament and its Committee of European Affairs in
a parliamentary scrutiny procedure. The Committee further discusses issues related
to the monitoring of the implementation of tasks stemming from membership, such
as the fulfilment of transposition obligations. The Committee decides on litigation
procedures before the ECJ, the CFI and the EFTA Court regarding questions of
starting a procedure, intervening in a procedure, submitting written observations as
well as approving the submitted arguments during the litigation procedures. In ad-
dition, the Committee discusses matters that will eventually end up before the Gov-
ernment and contributes to their thorough analysis and discussion.80

78 Ibid., Art. 4 para. 26.
79 Ibid., Art. 2 para. 11.
80 Ibid., Art. 10.
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The European Director chairs the Committee and it is further composed of del-
egates of the Ministers and Heads of central government authorities.81 Delegates
are appointed by the ministers in each ministry. The Secretariat of the EU Coordi-
nation and Legal Affairs Unit is the Committee’s Secretariat and it drafts the agenda
and sends invitations, circulates drafts and briefings to the relevant institutions, and
to the PermRep in Brussels.82 The information, briefings and relevant documents
are transmitted via the U32 electronic database. The Committee meets every week,
usually on Tuesday afternoons.83 The agenda of the EIMCC covers many issues so
that no important points are omitted from the discussion. The agenda is structured
and, arguably, it indicates a hierarchy between the agenda points: in the first place
COREPER I and COREPER II points are discussed, which are followed by a gen-
eral overview of the forthcoming meetings of Ministers within the Council and the
Hungarian position to be represented therein. After this, various issues establish
‘matters of importance’: dossiers where no approximation and conciliation was
previously achieved at the lower level of the coordination-chain, cooperation be-
tween the Government and Parliament on pertinent issues, issues related to
comitology, and matters concerning the European Parliament and the European
Court of Justice. The Inter-ministerial Coordination Committee thus ensures, on
the one hand, complete vertical coordination in as far as all relevant ministries and
authorities are involved and heard in the procedure for establishing the national
position. On the other hand, the deliberations of this Committee ensure that all
issues are tackled by the competent sectoral authority and horizontal coordination
and cooperation is supervised at the political as well as sectoral level. If concilia-
tion is still not achieved during the deliberations of the EIMCC, the dossier will
move up to the rather ‘purely’ political levels of the Government and its members.
The European Inter-Ministerial Coordination Committee thus plays the role of a
‘transmission belt’ within the coordination of EU policies in Hungary to ensure that
the most likely issues are reconciled and the national position is established within
the horizontal coordination, either on a level lower than the Committee itself, or on
a higher level to the Government. The involvement of all levels and the efficient
transmission of information and briefings are an essential part of domestic policies
and politics and make EU membership a ‘reality’ at the national level.

3.4.3 The role of the Minister for Foreign Affairs

The Minister for Foreign Affairs replaced the Minister without portfolio in the gen-
eral task of supervision and responsibility for the coordination of EU affairs at the
national political and administrative level. As has been noted, this reform has sig-
nificantly reinforced the (political) position of the Minister for Foreign Affairs within
the central administrative system, assigning important central coordination func-

81 Structural and Functional Regulation of the Ministry of Foreign Affairs, Order of the Minister of
Justice No. 13/2006 Chapter 23, para. 8, p. 65.

82 Ibid., para. 14.
83 Interview with a senior civil servant from the Office for European Affairs, April 2005.
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tions to him/her. The Minister for Foreign Affairs, generally speaking, has become
the member of the Government who is responsible for EU integration affairs next
to his/her traditionally allocated responsibility for Foreign Affairs. The Minister’s
leadership can be witnessed by the fact that all activities related to EU affairs and
their coordination carried out within the Ministry now falls under his/her responsi-
bility. On the inter-governmental level, the Minister’s responsibility extends from
the reconciliation of tasks stemming from EU membership as well as the national
position and the representation of the latter in the EU decision-making procedures
at the General and External Affairs Council and the supervision of the Permanent
Representation’s work. The Minister conducts regular inter-ministerial dialogue and
submits proposals to the Government on the issues discussed. As another aspect of
the dialogue with political actors at the national level, the cooperation between the
Government and Parliament is also coordinated by the Minister. Towards civil soci-
ety and a greater audience, the established communication and information system
used by the Ministry falls under his/her responsibility.84

The Minister reports to the Government and makes proposals before the start of
each EU presidency period on Hungarian priorities and aspirations and the tasks
that will rest with the Government in the light of the presidency’s agenda and aims.
The Minister assists the Government in setting its work plan each half-year with
attention being given to the issues related to EU membership as well as EU legisla-
tive dossiers that will require discussion by the Government. At this point, the Min-
ister may already direct attention towards certain proposals that will potentially
need the Government’s political involvement in the establishment of the national
position.85 This early-warning method, coupled with the involvement of competent
Ministers, can contribute to a well-prepared and coherent national position in a
strategically important issue concerning EU legislation. The Minister is responsible
for the preparation of the position to be represented at the meetings of the European
Council. As the country is mostly represented by the Prime Minister at summit
meetings, the minister who heads the Office of the Prime Minister is also involved
in such preparation, and so are the relevant ministers in order to define ‘the bigger
picture’ and to establish consistency in what will be represented at the highest po-
litical forum of the EU. In Chapter 3, section 5 the illustration of the European
Council revealed the importance of this forum, and with further developments, such
as the discussions on the financial perspectives and on the priorities and aims of the
EU, as well as the debates on enlargement, the importance of these meetings and a
successful interest representation should never be underestimated. Hungary’s par-
ticipation at the meetings of the European Council have so far demonstrated a rather

84 Kormány rendelet 166/2006. (VII.28) a Külügyminiszter feladat- és hatásköréről [Governmental
Decree No. 166/2006 (VII.28). On the tasks and competence of the Minister for Foreign Affairs] 93
Magyar Közlöny [Official Gazette] (2006).

85 Art. 6. Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006 on the Participation in EU decision-making procedures and related governmental coor-
dination tasks].
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consistent behaviour as well as successful representation in that allies from like-
minded countries have been found.86

3.4.4 The Government

The European Affairs Cabinet, a ‘bridge’ between the Inter-ministerial Coordina-
tion Committee and the Government, ceased to exist in the coordination system
after the summer of 2006. In the earlier system, this Cabinet had an advisory and
preparatory function before the dossier would go on to the Government and con-
sisted of the Minister responsible for European Affairs as chairman, the Minister
for Foreign Affairs as deputy-chairman and the other ministers. The reason for the
abolition of this forum may be the fact that the Minister for Foreign Affairs is now
the member of the Government who is responsible for EU coordination (as op-
posed to a previous minister responsible for EU affairs, but not holding a fully-
fledged portfolio), and he/she supervises the coordination functions and tries to
reconcile the position of various ministries. Thus, no such interlocutor stage is needed
between the EIMCC and the Government.

In issues that are of special importance for Hungary because of their economic,
financial and societal implications, or which are considered as being strategically
fundamental concerning Hungary’s general policy in the EU integration, the deci-
sions are the responsibility of the Government, following submission by the Inter-
Ministerial Coordination Committee.87 Respondents reported that amongst the issues
that are necessarily discussed at both the meetings of State Secretaries as well as the
Government, are the reports on the delayed implementation of Community law in
the national legal system.88 The establishment of the national position also rests
with the Government if the reconciliation at the Inter-Ministerial Coordination Com-
mittee has not arrived at a single, coherent national position. The Minister for For-
eign Affairs, together with the relevant minister, prepares the dossier and submits it
to the Government for discussion. The Inter-Ministerial Coordination Committee
provides regular – weekly – briefings for the Government and the Committee of
State Secretaries. The Government receives this information from the Minister for
Foreign Affairs, while the European Director keeps the Committee of Administra-
tive State Secretaries informed on the current and essential issues.

86 For example, successful alliance formation and interest-representation was apparent during the
(repeated) discussions regarding the EU’s financial perspectives for the 2007-2013 period, where the
Visegrád-countries (Czech Republic, Hungary, Poland and Slovakia) formed a coalition. See A. Dür
and G. M. Gonzáles, ‘Hard and Soft Bargaining in the EU: Negotiating the Financial Perspectives
2007-2013’, Paper presented at the Tenth Biennial Conference of the European Union Studies Associa-
tion, Montréal, 17-19 May 2007.

87 Art. 5. Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006 on the Participation in EU decision-making procedures and related governmental tasks].

88 Interview with a senior official at the Secretariat of the EIMCC in April 2007.
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3.5 The position of the Permanent Representation in the national
coordination system

As Chapter 7 will explore in detail the role, composition and position of the Hun-
garian Permanent Representation in the coordination of EU policy at the Brussels
arena, the present section will limit itself to the PermRep’s interaction with the
national coordination unit.

Representing the capital in Brussels and transmitting information to the capital
from Brussels, the PermRep monitors all stages of Council-related decision mak-
ing: the working groups, COREPER and Council formations. One could argue that
the PermRep functions as a traditional embassy, a mission to the EU, with ex-
tremely specialised experts and/or carrier diplomats, but in reality it is considered
more as a part of the national central administration.89 As the PermRep diplomats
are members at the Committee of experts at the lowest level of conciliating the
positions of line ministries, they can contribute very positively to a coherent out-
come. Having first-hand news, insight, and hands-on experience concerning the
‘political and decisional atmosphere’ in Brussels as well as having an outlook on
the potential positions of other EU institutions and Member States they can provide
useful information and even inspiration that may eventually greatly contribute to a
successive and coherent national position. The ministries forward the national posi-
tion to be represented in the Council’s preparatory committee meetings to the diplo-
mats of the PermRep via the Ministry of Foreign Affairs and its Coordination and
Legal Affairs Department. In the meantime, each member of the expert committee
having participated in the establishment of the national position, as well as other
committees involved, are briefed on the mandate, thus every actor at the lowest
level is informed as to the content of the position that has entered the Brussels
arena. If the diplomat of the PermRep participates in the working group and repre-
sents the national position therein, as has been assigned by the chairperson of the
expert committee, he/he informs, in writing, the Permanent Representative, the
Secretariat of the EIMCC, the corresponding member of the EIMCC and, at the
lower levels, the chairperson of the committee of experts and its members to ensure
that all actors involved know about the outcome of the discussions and the position
of the national position therein.90

3.6 The dynamic side of the coordination

The expert committees meet regularly, sometimes more than once a week prior to
the EU working group meetings in accordance with the workload and agenda of the
corresponding working group. The Inter-ministerial Coordination Committee meets

89 <http://www.euhivatal.hu/euh/tagallam2.htm>.
90 Arts. 62-63. Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez

kapcsolódó kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental
Resolution No. 1123/2006 on the Participation in EU decision-making procedures and related govern-
mental tasks].
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every Tuesday afternoon, and establishes (if possible) the national position and the
mandate to be represented in Brussels. If the timeframe is constrained, the EIMCC
adopts or approves the national positions in a written procedure instead of oral
deliberations. This occurs if the actual discussion of the dossier in Brussels is sched-
uled prior to the EIMCC meeting or coincides therewith. Following the meeting of
the EIMCC, memos and briefings are instantly dispatched to all relevant ministries,
authorities and also to the PermRep in Brussels. The PermRep receives the man-
date in this way and it will be represented in COREPER. COREPER I usually
assembles on Wednesdays and Thursdays, and COREPER II generally meets on
Thursdays and Fridays, representing the national position and the mandate with
which they are provided. Briefings from these meetings as well as the Council
meetings arrive back at the national level as the PermRep reports them to the Min-
istry of Foreign Affairs and its competent department. The Administrative State
Secretariat Committee assembles on Monday at noon to discuss the briefings from
the previous week’s Inter-ministerial Coordination Committee meetings. The Ad-
ministrative State Secretaries divide EU-related issues into points A and points B.
Point A contains an overview of the current essential EU issues and point B is the
memo from the Inter-ministerial Committee’s previous meeting. Points A and B
will be further submitted to the Government and in this way the flow of information
from the administration to the Government is ensured.

3.7 Coordinating the mandates for representatives in the comitology
committees

The institutional structure for defining positions for the comitology procedures are
in line with the previously described construction employed for establishing the
national position to be represented at the Council and its preparatory organs. The
experience reported by civil servants responsible for the coordination of participa-
tion in comitology procedures highlighted that a successful representation of the
national position in tertiary law-making procedures is high on Hungary’s priority
list. Consequently, active coordination follows the establishment of the comitology
position. The mandate for the comitology procedure is established in the same ex-
pert committee where the national position regarding the Community act was de-
cided. In the inter-departmental dialogue each ministry represents a position that
has been approved by a senior official within the Ministry. Should reconciliation
fail at the level of expert commitees, the issue travels up to the Inter-Departmental
Coordinating Committee and ultimately to the Government. However, as comitology
follows a previously adopted EC act, by this time it is quite obvious which ministry
will be engaged in the comitology issues and thus the position will be the one that is
drafted the within the lead ministry.

The delegation of the members of the comitology committees starts with the
Commission requiring the country to delegate a representative to a comitology com-
mittee. This request travels through the PermRep attaché to the Coordination
Department at the Ministry of Foreign Affairs, which will forward it to the expert
committee discussing the matter in the national coordination system. The chairper-
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Table 3. The levels of coordination of European affairs in Hungary
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son of the expert committee will then appoint the delegate to the comitology com-
mittee (as she/he has done concerning the delegate to the working group). The
delegate is then registered at the Commission and the attaché at the PermRep notes
this. In practice, it is the same desk officer who drafts the comitology position as
has drafted the working group mandate and consistency is respected in order to
keep one expert involved in the same dossier and the ministry primarily responsible
for the implementation of the EU act delegates the representing civil servant to the
comitology committees. The mandate of the civil servant has been laid down in
rules governing his/her functions and responsibilities.

The respondents confirmed the benefits that a country’s representation at the
comitology committee may entail and added that such participation does not imply
a significant workload for the desk officers, as there are comitology groups which
only meet when an amendment is made by EU legislation, and that may not happen
for several years, while some comitology committees only discuss in writing and
for that the desk officer representative does not even have to travel to Brussels. One
respondent reported that the representative at comitology only briefs his/her super-
visor, a senior official (the head of department in my respondent’s case), if the
outcome of the comitology meeting will amend an already existing measure.91 In
order to obtain information and to locate a potential input in the drafting of a
comitology proposal, comitology committee members maintain continuous and di-
rect contacts with the staff of the Directorate General of the Commission respon-
sible for chairing the relevant committee. Contacts with other Member States and
their ministries vary on a case-by-case basis and discussions occur regarding the
conciliation of positions with like-minded Member States.

Amongst the difficulties that result from the coordination of and participation in
the comitology committees, a civil servant at the coordinating unit of the Ministry
of Foreign Affairs noted the extremely large number of comitology committees,
which also makes it difficult to follow up on their establishment and dismissal. This
difficulty is counterbalanced by the fact that each line ministry directly follows up
on the working of the comitology committee in which it is involved. Generally
speaking, participation in comitology is complicated by the very short deadlines,
the Commission’s desire to rush through the decision-making procedure and the
problems that may arise from the different linguistic versions of the texts. Further
complications may occur and lead to postponing the adoption of the implementing
legislation when the European Parliament initiates extensive discussions.92

4. Coordination experiences

The following evaluation is based on a questionnaire and interviews carried out at
various ministries, mostly with staff working at desk-officer level. The question-
naire (questionnaire No.1) can be found in the attached Annex.

91 Interview at the Ministry of the Environment in April 2007.
92 Answers to a questionnaire by a civil servant at the Coordination and Legal Affairs Unit respon-

sible for the coordination of Hungary’s participation in the comitology procedures in May 2007.
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4.1 The changes brought about by accession and how they have affected
the dynamism of the ministries’ work

As to how the ministries’ work has changed since accession, various answers were
given. Some said that nothing has changed within their ministry, even though the
speedy reaction to developments at the EU level should be of primary importance.
Others emphasised that the system has become more ‘professional’ and ‘consistent’
as a consequence of the new setting established for the coordination of EU affairs at
the national level. Others referred to institutional actors in the Brussels arena, link-
ing with national institutions such as the PermRep or others with which contacts
have been established such as the EU institutions. The nature of the work at the
national ministries has been changed by the fact that a continuous monitoring of the
lawmaking at the EU level is required. This task requires new skills, the experience
will evolve into practice and the dynamism may lead to a change of routine and
attitude. Furthermore, the EU decision-making system and its pace is taken as given,
in the sense that actors on the domestic level have to keep up with it and if they are
lagging behind this can mean the loss of an important national position and interest
in the decision-making process. Generally speaking, in those areas which are seri-
ously affected by EU legislation, such as agriculture, the respondents reported that
monitoring the EU’s work and keeping up with it has become everyday practice in
the ministry’s work. This was particularly so in the case of agricultural policy be-
cause this was one of the areas where, prior to accession, the alignment of the
national law with Community law was the most intense. In areas seriously affected
by EU legislation the respondents claimed that the ministry’s work has slowed down
and the operational work has become more complicated because they have lost a
certain room for manoeuvre in their work. Some civil servants pointed out that
there was still some deal of hesitation when they come across a file that relates to
EU legislation or decision-making and dealing with EU issues is not yet a reflex
action.

Amongst the most typical changes in their everyday work, reference was made
to the intensified contact with the Commission, the regular monitoring of EU legis-
lative processes and the work that revolves around the participation in these pro-
cesses. The extension of the workload that results from the notification and other
obligations towards the EU institutions, the increased amount of cases that need a
quick decision and reaction and the electronic communication via emails that has
been dominant among the actors within the public administration were also men-
tioned.

Probably as a result of the skills required for working with cases related to the
European Union, the number of young people working in this field has increased in
the administrative cadre. These civil servants are proficient in foreign languages
(among which English is the most commonly spoken language), they have com-
puter skills, and if they are law graduates then they have probably followed a course
on EU law and are thus familiar with the EU institutional and legal system.

As to the changes after the reform in the summer of 2006, my respondents reas-
sured me that the reform had not led to significant differences in their everyday
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routine regarding coordination, as the Department of Coordination and Legal Af-
fairs is virtually composed of the very same people, based on the same functional
rules that were once established for the Office for European Affairs. Thus, they
retain contact with the same people and the levels of coordination have remained
the same.

4.2 Intra-departmental coordination

Generally, in most ministries, one can find a unit responsible for coordination. Some
respondents pointed out that the officials on the EU’s part had emphasised that
setting up an unit that only deals with coordination is unfortunate. The unit
specialising in the subject-matter of the dossier should rather be given a greater
coordinating role with regard to the individual dossier. Thus, in the first situation, it
may predominantly occur that the coordinator participates at the working group
discussions, even though he/she is not an expert in that subject. In Hungary, follow-
ing up on the European legislative machinery is a task for the departmental units
responsible for the subject-matter, but also the Legal Units of the given ministry
may keep an eye on EU legislative proposals and their development. If the informa-
tion is directly forwarded by the Commission to the national ministry and the com-
petent desk officer (which is less likely), the latter duly informs the PermRep and
the Coordination and Legal Affairs Depratment at the MFA. Usually, however, at
least the PermRep is involved directly in transmitting dossiers from the Brussels
arena to the national correspondents, but in every case the Coordination and Legal
Affairs Department at the MFA is duly informed, if not involved in this first round
of transmitting legislative dossiers from the EU to the national level.

From those involved in the Hungarian coordination system, complaints have
been expressed as to the lack of finances which restricts the number of experts that
can be sent to Brussels, as opposed to the practice of some other Member States,
which may even send different policy experts discussing different agenda points at
the working group. Another complication may arise from the fact that each ministry
has a desk officer working at the central coordinating unit at the MFA, and in some
cases it occurs that the national position in the working group will be represented
by the desk officer from the ministry together with the desk officer from the central
coordinating unit responsible for that file. Experience has shown that the advantage
of having a coordinator engaged in the working group’s work appears when the
negotiations have not led to a decision at this (technical) level and the dossier goes
up to the political levels (COREPER, Council). In such a case, the coordinator has
the task of generally overseeing the development of the dossier and the position can
be transformed into a political argument more coherently. As to how much guid-
ance a higher, political level gives to the drafters/shapers of the position when it
arrives at these strategic, political levels, general experience points to more ‘con-
trol’ rather than meaningful, substantial instructions. Some respondents claimed
that the ministry or the central administrative body that they work for was politi-
cized rather than technical and sectoral. Thus, the desk officers may sometimes
regard the establishment of national position as one political battle.
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4.3 The drafting of the national position through inter-ministerial
discussions and the involvement of civil society

The national position is drafted by desk officers at the ministries, occasionally with
the involvement of outside experts. The assignment to draft the national position is
decided and allocated by a senior civil servant. As the structure of the ministries is
rather fragmented and the units specializing in EU coordination do not consistently
have the same form (department, sub-department, unit), it can be said that senior
civil servants of at least head of unit ranking assign desk officers to draw up the
lead ministry’s position. Generally, the same desk officers will represent the posi-
tion at the working group meeting in Brussels, though at some ministries it has been
well-established practice that PermRep attachés participate in the working group
and represent the mandate, and civil servants and experts from the national capital
only travel to Brussels if very special technical expertise is needed. Characteristi-
cally, in the early period of membership, the officers at the PermRep were to a
larger extent involved in such representative roles in the working groups. This prac-
tice seemed to decrease with time, also bearing in mind that civil servants from the
capital need an insight into the workings of the Council, as that enables them to
determine which position can be successfully represented (based on its length, tech-
nicality or clarity). Direct participation in the work of the working groups by min-
istry officials is all the more important in preparing for Hungary’s EU presidency,
in particular for gaining overall experience and insight in the conduct and chairing
of meetings.

Consultation with civil society while drafting the national position varies minis-
try by ministry. Respondents responsible for coordination at the agriculture or envi-
ronment ministries reported intense consultation during the preparation of the national
position. However, despite the undeniable advantage of such discussions, the nar-
row time frame of the decision-making stages often render a thorough and extended
cooperation with relevant actors of civil society rather difficult and require an even
better monitoring system with regard to legislative proposals at the European level.

4.4 Sources of information and documentation

On the national level, EUDOK was the central database introduced immediately
after accession so as to connect all interested parties, desk officers and coordinators
in the overall system of central administration and to store all relevant documents.
Being a generally accessible database, it was aimed to replace the frequent email
communication between the parties submitting documents to each other. However,
as has been pointed out earlier in this chapter many respondents from various line
ministries gave a rather negative evaluation of EUDOK, complaining that it was
slow and it took a long time to upload and download documents.

A very frequent and wide-ranging use of the sources of EU official databases
has been reported; respondents make use of EUR-lex, CELEX, TAIEX, the Coun-
cil Registry, the EuroLaw database, the ECJ’s website and the Official Journal.
Desk officers in Budapest may even turn to the Permanent Representation asking



208 chapter 5

for information, because the latter has access to an internal network which contains
all updates and information on various issues. Such broad access to and the use of
EU official documents is possible because of generally adequate internet access
and information technology which has been established in every part of the central
administration.

4.5 Communication within the national level and with the Brussels
arena

On the national level, communication is by electronic correspondence (email), re-
inforced by the so-called U32, which is a central documentation system containing
a vast array of information on EU legislative proposals, the positions of line minis-
tries and background documentation. At the EU level, contacts have been made
with working-group coordinators. The most intensive communication is definitely
carried out with the officials at the Permanent Representation, which revolves around
the national position, its possible success, the position of other Member States, and
the possibilities of coalition-building. National officers generally also have con-
tacts at the relevant Commission DG and approach the Commission for help in the
interpretation and explanation of terminology, or a specific issue in a proposal, or
adopted EU legislation. Contacts can be formal and informal and their success and
frequency depend on the desk officer. The Commission also reaches out to the
national level, primarily in the phase when a proposal is being established. A desk
officer at the Ministry of Economics and Transport recalled a seminar where the
Commission canvassed the Member States’ opinion for a planned proposal. In third
pillar issues, most contacts are established in the Council, and to a lesser extent
with the European Parliament committees, as the latter are only consulted concern-
ing third pillar issues. In third pillar issues, my respondents reported that an ex-
change of information is not frequent, not only because this policy is considered to
be ‘in its infancy’ but also because ‘there are crucial national interests at stake,
differences are significant, and there is often a big gap between the Member States,
consequently the Member States do not tend to voluntarily provide information to
another country’.93

Typically, contacting actors in the Brussels arena is everyday practice in every
ministry. In some of them, the scope of the contact is limited to desk officers in the
Permanent Representation and thus they try to exert an influence on the EU institu-
tions via this interlocutor. Others contact the Commission staff directly, not so much
in the preparation phase, but rather in the implementation phase and, as Chapter 8
will explain, these dialogues have proved to be helpful. Communicating directly
with Council staff is mostly done in third pillar issues. Consulting MEPs of other
Member States and chairmen or members of European Parliament committees oc-
cur on rare occasions.

93 Replies to questionnaires gained from civil servants at the Ministry of Justice and Law Enforce-
ment in April 2007.
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4.6 Consultation with other Member States: exchange of information
and experience

Consultation with ministries of other Member States also varies and is more gener-
ally used during the implementation phase and relates to an exchange of experi-
ences in implementation practices, as will also be mentioned in Chapter 8. The
twinning programmes have served as forums for exchanging various experiences
in a range of issues. Some ministries directly contact their counterparts in other
Member States prior to COREPER or Council meetings in order to conciliate posi-
tions and form coalitions. The contacts are informal, on a case-to-case basis, and,
once again, depend on the willingness of a desk officer to contact his/her counter-
part in the other Member State.

4.7 Training of desk officers

Training programmes are generally present in every ministry and they relate to EU
decision-making procedures, the EU legal system and the implication of Hungary’s
membership for the work of the given ministry. According to respondents, the qual-
ity or usefulness of these training programmes varies. Some of them emphasised
that training can be more useful for networking rather than learning about the rel-
evant aspects of the European Union. As will be discussed later in this chapter, the
preparations for the forthcoming EU Presidency have triggered a more comprehen-
sive training of civil servants.

4.8 Cooperation with Hungarian MEPs

Consultation between the Government and the Hungarian members of the Euro-
pean Parliament is carried out in different ways. The success of such discussions (in
as much as the MEPs’ national loyalty overrides the representation of his/her con-
stituency, political party or European political group) varies in individual cases. In
Chapter 7 a separate section will be devoted to case studies illustrating the selected
representational behaviour of Hungarian MEPs, while the present section focuses
on the framework that is officially laid down for the national government to consult
and cooperate with its MEPs.

The Minister for Foreign Affairs, in cooperation with the ministers involved
with the subject in question, consults the Hungarian MEPs before each term of the
EU presidency and, similar to the report submitted to the Government (see supra
section 3.4.3), draws up the presidency programme and the Hungarian aspirations
and aims in the light of this. The questions to be discussed during this consultation
are prepared by the EIMCC during a thorough inter-departmental discussion. The
Minister for Foreign Affairs, furthermore, can at any moment during the EU deci-
sion-making procedures brief the MEPs about the Government’s position, which is
especially important in the co-decision procedure before the dossier travels to the
European Parliament. Such consultation can be beneficial for both parties: the MEP
can inform his/her political group or EP committee as to what can be expected from
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the discussions of the Council as regards the Hungarian position (and the coalitions
that can be built) and the Government can get an insight and information from the
Hungarian MEPs regarding the position of the European Parliament, its political
groups or relevant committee(s). If the Hungarian MEP keeps a keen eye on the
coordination of EU policy at the domestic level and the formulation of the national
position, he/she can contribute to its establishment by signalling the relevant infor-
mation and developments to the EIMCC. The MEPs’ contribution will be incorpo-
rated into the inter-ministerial discussions of the EIMCC, or, if there is no
compromise on this level or when the issue is of strategic importance, the issue
travels up to be discussed by the Government. The MEPs can also request informa-
tion from the relevant ministers.94

4.9 Hungary’s representation in EU litigation

Representing Hungary’s position in the litigation as well as in the non-litigation
phase of the infringement procedure is assigned jointly to the Ministry of Foreign
Affairs and its Coordination and Legal Affairs Department and the Ministry of Jus-
tice and Law Enforcement. When the documents arrive at the Office from Luxem-
bourg, it distributes them to the Ministry of Justice and Law Enforcement and the
relevant ministries depending on the matter at hand. Among the expert committees,
a separate committee is responsible for discussions concerning legal procedures
before the ECJ and CFI. This expert committee is jointly chaired by representatives
of the EU Coordination and Legal Affairs Department and the Ministry of Justice
and Law Enforcement, and is composed of representatives from the ministry (min-
istries) affected by and competent in the matter. This committee drafts the Hungar-
ian position and the arguments in the procedure, should this be an oral argument or
written submission. This draft position will be sent to the Inter-ministerial Coordi-
nation Committee, and the Coordination and Legal Affairs Department will send
the established position, signed by the European Director, to Luxembourg. If the
national position is represented in an oral argument, the representative will be from
the Ministry of Justice and the deputy representatives will come from the Ministry
of Foreign Affairs. In the famous Tokaj case,95 the then operational Office for Euro-
pean Integration Affairs nevertheless passed its mandate to the Hungarian Patent
Office, taking into account the specific nature and the technicality of the issue.96

94 Arts. 86-89 Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez
kapcsolódó kormányzati koordinációról szóló 1123/2006 (XII.15) Korm. határozat [Governmental
Resolution No. 1123/2006 on the Participation in EU decision-making procedures and related govern-
mental tasks].

95 ECJ, Case C-347/03 Regione Autonoma Friuli-Venezia Giulia and ERSA v. Ministero delle
Politiche Agricole e Forestal [2005] ECR 3785.

96 This insightful piece of information was provided by a senior civil servant from the Office of
European Affairs during an interview conducted in April 2005.
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5. Preparations for Hungary’s Presidency

Council Decision 2007/5/EC97 which repealed Council Decision 2005/902/EC de-
termined the order in which the Council presidency shall be held and assigned the
role of the presidency to Hungary during the first semester of 2011. Hungary will
follow Spain and Belgium, these two holding the presidency in the first semester
and the second semester of 2010, respectively. As has been pointed out in Chapter
3, section 4, the role of Presidency of the Council, which rotates every six months,
imposes particular organisational, management, administrative, and logistical chal-
lenges for the incumbent Member State. The challenge, responsibility and the bulk
of the tasks which are imposed on the incumbent Member State require thorough
and time-consuming preparation. As Hungary will assume the role of the presi-
dency for the first time and thus demonstrate its capabilities, careful preparation is
even more important.

According to an analysis published by the Ministry of Foreign Affairs, being in
the same Presidency group with countries such as Belgium and Spain is fortunate
for Hungary. Both Spain and Belgium are pro-integrationist, but as each country
joined the EU at different stages, and are geographically different, these differences
can balance each other when considering the national interest.98 During the summer
of 2006, respondents at the Hungarian Permanent Representation pointed out that
consultations were being carried out with Spain and Belgium at that time in order to
establish coherence and consistency at the Presidency Troika. Indeed, Hungary can
learn a lot from its counterparts, as Belgium (a country similar in size and popula-
tion to Hungary) has held the presidency 11 times, while Spain has fulfilled this
task 3 times. Indeed, in order to learn from its counterparts within the Troika as well
as to establish coherence, the EU Presidency Unit set up within the European Coor-
dination and Legal Affairs Department at the MFA started its coordinating function
as early as 2007. Importantly, being a new Member State, Hungary aims to learn
from the experiences of other (older) Member States regarding the roles that re-
volve around the presidency. For this reason, extensive consultations have taken
place with incumbent Member States regarding their Presidency experiences.

In Hungary, the actual preparation started in 2006, with the aim of starting with
the preparation and training of staff in 2007-2008 and it was envisaged that the
preliminary agenda of the presidency would be elaborated in 2008-2009, thereby
relying on the adoption, in 2009, of the Council strategic work programme for the
period 2010-2012.99 In the autumn of 2006 a comprehensive report was submitted
to the Government regarding preparations for fulfilling the tasks of the EU presi-
dency.100 The preliminary preparations commenced at the central administration

97 Council decision 2007/5/EC of 1 January 2007, OJ 2007 L 1/11.
98 ‘A Kormány Európa-politikai stratégiájának új irányairól és feladatairól’ [The new directions

and tasks of the Government’s Europe strategy] Budapest, December 2006, Governmental document
available at: <http://www.kulugyminiszterium.hu/kum>.

99 Ibid.
100 ‘Magyarország Európa-politikája az európai uniós tagság első két évében’ [Hungary’s EU policy

during the first two years of membership], Memo by the EU Information Service of the Ministry of
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level in 2006 and in 2007 a governmental committee101 was set up to coordinate, at
the Government level, the preparatory work for the Presidency so as to create the
general direction, programme and image of the Presidency and to establish and
allocate the preparatory tasks as well as to decide upon the financial and human
resources that the Presidency requires. As for the personnel capacity, the Govern-
ment envisaged the selection of some 1,000-1,200 experts who would start follow-
ing up the work of the Belgian and Spanish presidencies in 2010 and then carry out
the tasks of the Hungarian presidency during the first half of 2011, such as, for
example, organising and presiding over meetings of the different Council forma-
tions, COREPER meetings as well as the some 250 working groups liaising be-
tween the Member States. The functions of the presidency require chairpersons
with linguistic- (English, French) and management proficiency at each level of the
Council formation so, in order to prepare the Hungarian staff, the professional and
linguistic training will start in 2008 and run until 2009. The coordination of the
preparatory training and education of civil servants rests with the Ministry of For-
eign Affairs and its coordination unit within the EU Coordination and Legal Affairs
Department.

It is hoped that the civil servants working at the central administration will, due
to the experience gained during the presidency, become fully familiar with the work-
ing methods and that will have positive subsequent effect on the whole machinery
for coordination, inter-ministerial dialogue and the cushioning of EU policies within
the domestic administrative system. The observations gained during the interviews
conducted at the PermRep in Brussels and with civil servants in the line ministries
in the capital clearly showed that while officials of the PermRep with their hands-
on experience and frequent participation in working group meetings can easily pic-
ture their role during the Presidency (such as acting as chairpersons, mediators, and
drafting agendas, etc.,) some civil servants at the domestic arena considered the
challenges of presidency rather difficult in the early stages of preparation.

In order to adjust to the pace of the preparations, the Government set the dead-
line of May 2008 for establishing the outlines of the Presidency priorities, as well
as the proposals for the strategic directions of the working plan of the Belgian-
Spanish-Hungarian Presidency Troika.102 The establishment of these strategic posi-
tions becomes even more important in view of the opportunities that a Presidency
can offer to the incumbent Member State: next to the agenda-setting powers that
can influence the direction of developments during the presidency, running the leg-

Foreign Affairs published on 22 March 2007 p. 5. Available at: <http://www.euvonal.hu/index.php?op=
csatlakozas_kozossegpolitika&id=51>.

101 The Governmental Committee on Hungary’s EU presidency consists of the Prime Minister and
the Ministers of Foreign Affairs, Justice and the Interior, Finance, Social and Labour Affairs and the
State Secretary responsible for governmental human resources. The Committee’s Secretary is the Eu-
ropean Director and the secretarial support is provided jointly by the Ministry of Foreign Affairs and
the Office of the Prime Minister.

102 2079/2009 (V.11) Korm.határozat a 2011. első félévi magyar EU-elnökség előkészítésével
összefüggő feladatokról [Governmental Resolution No. 2079/2009 (V.11) on the preparation for
Hungary’s EU Presidency in the first semester of 2011].
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islative machinery smoothly for six months and fulfilling as much of the agenda as
possible can establish and promote the country’s good reputation. The issues on the
agenda during Hungary’s presidency that can already be predicted are the drafting
of the 2014-2021 financial framework, the potential reform of the Lisbon Strategy
and the final phase of Croatia’s accession talks.103 Furthermore, in order to ensure
the political and societal consensus that is required for a successful Presidency,
continuous information flowing towards the national Parliament on the develop-
ments during the preparatory stages is required from the Government and its re-
sponsible committee mentioned above; furthermore. To this aim, the Government
wishes to involve, from the earliest stages of the preparation, the Parliament and its
political parties, local governments, economic and cultural organisations and civil
society and to hold discussions and consultations with these actors.104

6. Conclusion

Amongst the challenges imposed by EU membership, the requirement of coordi-
nating the establishment of a coherent national position and providing a framework
for the actual reconciliation of such a position has upgraded the actors of the central
administration, tackling issues at the higher, governmental level. This phenomenon
has consequently enforced the role of the executive. The adjustment of the central
national administration to such a challenge required flexibility and the borrowing
of experience from other Member States and it went through, in the early days,
something of a learning period.

The Hungarian model bears the characteristics of a centralised coordination sys-
tem. The system was, at a very early stage in its functioning, significantly reformed,
albeit only at the structural and institutional level. The core of the coordination
construct was moved from a rather decentralised separate organ to one central en-
tity, the Ministry of Foreign Affairs, for the sake of unity and coherence, but also to
provide strong political leadership and to give importance to EU affairs on the do-
mestic political agenda. Despite the institutional changes, the coordination machin-
ery has remained largely the same in terms of its function, procedures and operating
levels.

As is the case with probably every Member State finding its way into the EU
decision-making procedures, ‘learning by doing’ was a fundamentally useful ap-
proach for the Hungarian system. Adjusting to existing structures through partici-
pation can exclude the dangerous reaction of cumulating faulty perceptions even
before entering the field of action and it can keep the mentality and working meth-
ods adaptive and flexible. The substance of the illustration in this chapter recalls
many instances of what had been earlier explored in the analysis of EU decision-
making and the actors participating therein, with particular attention to govern-

103 ‘Megalakult a 2011-es Magyar EU Elnökséggel foglakozó kormánybizottság – Iván Gábor
szakállamtitkár sajtóértekezlete’, [Press release by European Director Mr. Gábor Iván on the establish-
ment of the Governmental Committee dealing with Hungary’s 2011 EU Presidency].

104 Ibid.
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ment-related (Council-related) bodies. However, the analysis also reveals the ben-
efits that national governments may obtain by engaging in dialogue with other ac-
tors in the Brussels arena, namely other Member States and Hungarian MEPs.

As a general appraisal, the Hungarian central administration and its actors have
by and large learnt ‘the rules of the game’. Coordination has been operational, de-
spite the restructuring of coordination units or ministries or the occasional cutting
down on the number of staff. The central coordination unit mirrors the national
administration, as the desk officers at the European Coordination and Legal Affairs
Department of the Ministry of Foreign Affairs have significant expertise in the
given policy and are often former employees of the corresponding line ministry.
Transmission channels and contacts seem to be well-placed and the dialogue that is
ensured through these contacts, as well as the institutionally established mecha-
nisms providing for adequate dialogue between interested parties, can thus be re-
garded as well-established on a reconciled consensual basis. Flaws may occur as
well, caused by outside factors, such as extremely close deadlines and shifting agenda
points. The importance of maintaining this functional system and, if and when nec-
essary, improving its efficacy and efficiency at the national level is coupled with the
manifold challenges that the approaching EU Presidency in the first half of 2011
imposes.

Apart from the efficiency and efficacy of the coordination and transmission mecha-
nisms, and the coherency of the national position, the legitimacy of the established
national position is pivotal. Such a legitimacy requirement extends further than the
involvement of all line ministries and preferably the interested civil society. The
participation of the democratically elected parliament in this dialogue, as well as a
functional and meaningful scrutiny procedure that can make the government an-
swerable to parliament for the establishment and representation of the national po-
sition are central crucial issues, that have implied different constructions in the
Member States. The analysis of the Hungarian model is explored in the following
chapter.
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Chapter 6

THE ROLE OF NATIONAL PARLIAMENTS IN THE EU –
THE HUNGARIAN PARLIAMENT CONTROLLING THE

GOVERNMENT IN EU DECISION-MAKING PROCEDURES

1. Introduction

The position of national parliaments vis-à-vis the European institutions, in particu-
lar the European Parliament, was briefly examined in Chapter 3, section 7.4. On
that point the analysis focused on the early initiatives, mostly those of the European
Parliament, aiming to assign a stronger position to national parliaments in the Euro-
pean structure. The role of national parliaments in the European institutional and
political framework has been on the agenda since the beginning of the 1990s. Initial
proposals in the run-up to the Maastricht Treaty advocated an enhanced position for
national parliaments in the European architecture. The formal cooperation in the
form of the Assizes and later on the COSAC, as has been explored in the above-
mentioned earlier section, were the commencement of the national parliaments’
politically significant participation at the EU level and their enhanced participation
in the evolution of European integration. Enhanced participation means, on the one
hand, getting their voice heard at the EU level, but as there has not been a formal
involvement of the national parliaments in the EU legislative procedure, we cannot
speak of their direct participation in or direct control exerted within these processes.
The debates on the position of national parliament the European architecture, addi-
tionally, overlap with the fundamental requirement of transparency, accountability
and the democratic operation of EU decision-making.

In a different role, on the other hand, national parliaments monitor the represen-
tatives of their respective governments – those who are directly involved in the
decision-making procedure – in order to shape and influence the position of the
government and to hold them accountable for their actions. The aspiration towards
the enhancement of this latter role increases control over national governments in
the EU decision-making procedures and might be regarded, if used assertively and
effectively, as a means to compensate for the reduced legislative powers left for
national parliaments at the domestic level. By doing so, national parliaments can
indirectly transmit their opinion to the EU legislative procedure through the Coun-
cil.

In Chapter 2, the general overview revealed that one of the impacts of accession
to the European Union on the domestic constitutional setting is the significant transfer
of legislative power from the national- to the EU level in defined areas to a defined
extent. As a consequence of such a transfer, the legislative role of national parlia-
ments will be significantly reduced in the areas affected by such transfer. Lawmak-
ing at the European level by the European institutions in the legislative procedures
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illustrated in Chapters 3 and 4 will largely replace the traditional legislative func-
tion of national parliaments. As a result, national parliaments, traditionally empow-
ered to legislate at the national level, will be to some extent deprived of their
legislative function in the EU and the parliament’s legislative role is largely re-
stricted to the implementation of EU acts, if required. In contrast, the previous
chapter highlighted the intensive involvement of governments through the exten-
sive coordination that centres around their participation in EU decision-making.
This leads to a significant implication of EU membership for the internal division
of powers, implying a modification to the relationship between the executive and
the legislature on the national level.

The influence that national parliaments wish to exert at their governments is
targeted at the negotiation mandate of the governmental representative and bears
political and legal importance. This aspect is fundamentally a matter of national
constitutional law and political realities, but, if we consider the constitutional order
of the EU as a ‘composite legal order’,1 such interaction is a clear example of the
linkage points between the EU and national constitutional orders. Consequently,
the methods of parliamentary involvement (i.e., the one directly targeting the Euro-
pean level and the other conducted in with regard to their Government’s representa-
tives) may increase national parliaments’ salience concerning EU polity.

1.1 The emerging role of national parliaments in the European
architecture

The imprint of a gradual recognition of the role of national parliaments in the EU
institutional structure is revealed in the growing number of references incorporated
in primary EC law and other underlining political documents. These documents
call for the greater involvement of the national parliament in the shaping of EU
decision-making, thus reinforcing the European actions of national parliaments.
The Protocol on the role of national parliaments in the European Union annexed to
the Treaty of Amsterdam2 refers to the importance of the parliamentary receipt of
legislative documents for examination in due time.3 A general underlying frame-
work for the cooperation between parliaments and governments was defined in the
Copenhagen Guidelines adopted by the Conference of the Community and Euro-
pean Affairs Committees (COSAC) in January 2003.4 In the meantime, the Con-

1 L.F.M. Besselink, ‘National Parliaments in the EU’s Composite Constitution: A Plea for a Shift in
Paradigm’, in Ph. Kiiver, ed., National and Regional Parliaments in the European Constitutional Or-
der (Groningen, Europa Law Publishing 2006) p. 117-131; L.F.M. Besselink, ‘Shifts in Governance:
National Parliaments and their Governments’ Involvement in European Decision-Making’, in G. Barrett,
ed., National Parliaments and the European Union: The Constitutional Challenge for the Oireachtas
and other Member State Legislatures (Dublin, Clarus Press 2007) pp. 29-46.

2 OJ 1997 C 340.
3 Ibid., Art. 1.
4 These guidelines underline the importance of a further confirmation of the receipt of all Commu-

nity documents relating to legislation and emphasise the importance of meetings of ministers and their
national parliaments prior to Council meetings in order to inform the latter of the proposals and posi-
tions to be taken. The Copenhagen Guidelines also recognise the need to strengthen the administrative
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vention on the future of the European Union in 2001 dedicated a working group to
draw up a framework where national parliaments could be given an enhanced role.
As a result, an extended number of documents were drafted on the possible roles of
national parliaments in the European construction.5 In addition, a separate Conven-
tion working group responsible for strengthening the role of the subsidiarity prin-
ciple established the framework for an early-warning system and inserted it into the
text of the Constitutional Treaty which latter was rejected by the Dutch and French
electorate in June 2005. In this system, the national parliaments would gain exten-
sive authority to monitor the legislative proposal activities of the Commission as
well as significant means to ensure that the principle of subsidiary is respected at an
early stage of the legislation.6 Such a framework clearly enhances the position of
national parliaments within the balance of powers at the EU level, to a certain ex-
tent inserting these assemblies within the European decision-making procedure.7
The Treaty of Lisbon went further in reinforcing the position of the national parlia-
ments and the existing interparliamentary cooperation. It envisioned expanding the
scope of the draft legislative acts of EU institutions to be made available to national
parliaments and offered them a longer period of time to establish whether the docu-
ment is in compliance with the subsidiarity principle. The Treaty of Lisbon also
opened up the possibility for national parliaments to bring actions through their
governments to the ECJ for an alleged breach of this principle.8 In this newly pro-
posed construct, national parliaments are directly linked with the EU decision-making
institutions through monitoring draft legislative acts for their compliance with the
principle of subsidiarity and a collective action (i.e., a reasoned opinion can be put
forward by at least one third of the national parliaments) can lead to assert the
amendment of the proposal or setting it aside altogether. The assertion by the na-

and expert assistance to national parliaments on EU matters. ‘Copenhagen Guidelines’ guidelines for
relations between the Governments and Parliaments on Community issues (instructive minimum stan-
dards), OJ 2003 C 154/01.

5 These documents, the working group’s agendas and summaries of meetings can be found in
chronological order on the Working Group’s website at: <http://european-convention.eu.int/
doc_register.asp?lang=EN&Content=WGIV>.

6 Art. I-11 of the Constitutional Treaty. Thus, the new role assigned to the national parliaments
would allow them to deliver a reasoned opinion if they consider that the principle of subsidiarity has
not been compiled with and, at the same time, strengthen the political control over the Commission
while it puts forward legislative proposals.

7 Despite the derailed ratification process of the Constitutional Treaty, certain national parliaments
did introduce a mechanism similar to what it has envisaged. For example, the Dutch national parlia-
ment established a Joint Committee on Subsidiarity to formulate a working method for the application
of the procedure that arose from the Protocols relating to national parliaments and subsidiarity in the
Constitutional Treaty. This joint committee formulated a procedure to conduct the subsidiarity check
by both Houses of the States-General. In addition, the Committee proposed to establish a new joint
committee on subsidiarity to carry out this procedure. In the spring of 2006 the new joint committee
was set up for a period of one year with a view to reviewing its status at that point. Consequently, the
Dutch Parliament has conducted the subsidiarity test with regard to proposals relating to postal services
and divorce matters and the directive proposal on criminal measures aimed at ensuring the enforce-
ment of intellectual property rights.

8 Arts. 2-4 of the Protocol on the role of national parliaments in the European Union, Treaty of
Lisbon amending the Treaty on European Union and the Treaty establishing the European Community,
signed at Lisbon, 13 December 2007, OJ 2007 C 306.
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tional parliaments will then result in that the Commission, or any other EU institu-
tion which has put forward the draft, has to reconsider the draft and if a simple
majority of national parliaments continue to object to the draft, the Commission
places the matter before the ‘Union legislators’, the Council and the EP to consider
whether the legislative proposal is compatible with the principle of subsidiarity.9

This increasingly substantial and more direct involvement of national parlia-
ments in European legislative procedures may lead to abandoning the traditional
perception, namely that ‘a parliament only has a role within the enclosed national
system – parliaments remain too much locked into their own level of governance’.10

Besselink states that in the current system of this institutional aspect of the ‘com-
posite constitutional paradigm’, although the European Parliament is assigned with
the role of controlling and legitimising the European Commission, the national par-
liaments should move away from the ‘closed system of national constitutional rela-
tion’ and extend their overview from the representatives of their own governments
towards the EU lawmaking institutions.11 However, one should take note of the
fundamental difference between the European and the national political spheres in
terms of their institutional and political structures. In addition, there are different
control powers and means available for the European Parliament and national par-
liament, within their own spheres. These factors make it difficult for national par-
liaments to generate a change of their traditionally-perceived relation to the European
level. Nevertheless, the emerging importance that is attributed to and undertaken
by national parliaments in connecting with the European level may in the future
result in a shift from the traditional power centres of the national parliaments, to-
wards the European institutions and European lawmaking.

1.2 The involvement of national parliaments in EU affairs at the
domestic level

A national parliament can fulfil multiple functions related to its state’s EU member-
ship. The scope of these functions accentuates the fact that national parliaments
cannot and should no longer regard EU policies as a segment of classical foreign
policy. Taking account of these roles, one can witness the most elementary evi-
dence that the European polity is indeed an important part of domestic politics and
should be considered accordingly.

1.2.1 The aims of parliamentary involvement

One of the underlying factors explaining the need for a control and scrutiny proce-
dure is the enforcement of the ministerial (governmental) accountability of Mem-

9 Art. 7(2)-(3) of the Protocol on the application of the principles of subsidiarity and proportional-
ity Annexed to the Treaty of Lisbon amending the Treaty on European Union and the Treaty establish-
ing the European Community, signed at Lisbon, 13 December 2007, OJ 2007 C 306.

10 L.F.M. Besselink, A Composite European Constitution, Inaugural address 10 January 2007 at
Utrecht University (Groningen, Europa Law Publishing 2007) p. 15.

11 Ibid., at p. 16.
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ber States’ representatives by national parliaments with regard to the positions taken
and decisions made in the Council of Ministers and the European Council. Parlia-
mentary scrutiny primarily ensures that national parliaments express their views or
concerns relating to EU legislation in particular by the position taken by their re-
spective governments and ministerial representatives. Accordingly, the democratic
accountability of the elected governments lies at the heart of the question of na-
tional parliaments scrutinising decision-making of actors of intergovernmental com-
position in the EU.12 This ministerial accountability mechanism is in fact the tool
that gives ‘the basis for any national parliamentary involvement in the decision-
making at the EU level’.13 As has been seen in the institutional overview in Chapter
3, the Council of Ministers consists of a representative of each Member State at
ministerial level, authorised to commit the government of that Member State.14 It is
therefore important that before a representative commits his/her government (and
thus the country) to fulfil obligations stemming from adopted decisions, the demo-
cratically elected parliament of the country approves and authorises the potential
commitment. The successive control of the commitment is carried out by examin-
ing whether the representative has gone beyond the bounds of his/her mandate that
had previously been bestowed upon it by Parliament. Thus, parliamentary scrutiny
allows the exercise of political control and influence over the positions adopted by
the governmental representative in Council meetings. Contributing to the establish-
ment of national position and the subsequent control over the national government
when negotiating EU policy issues are therefore very important and strategic aim
and means for national parliaments to maintain their constitutional and political
strength – primarily at the national level (i.e., enforcing the government’s account-
ability), but to some extent to have their voice heard in the EU legislative proce-
dures as well.15

In addition, next to gaining the possibility of indirect participation in the EU
decision-making procedure carried out within the earlier described ‘Institutional
triangle’ of the Community institutions in Chapter 4, with such control, and parlia-
mentary involvement, the legitimacy of governmental actions is strengthened. Thus,
while the scrutiny of the governments’ actions in the decision-making procedure is
the underlying framework for the government’s accountability towards the national
parliament within the scope of EU issues,16 parliamentary participation in the es-

12 A. Moravcsik, ‘In Defence of the “Democratic Deficit”: Reassessing Legitimacy in the European
Union’, 40 JCMS (2002) pp. 603-624 at p. 612.

13 Ph. Kiiver, ‘The National Parliaments in an Enlarged Europe and the Constitutional Treaty’, in
K. Inglis and A. Ott, eds., The Constitution for Europe and an Enlarging Union: Unity in Diversity?
(Groningen, Europa Law Publishing 2005) pp. 85-102 at p. 88.

14 Art. 203 EC, see also Chapter 4 on the EU institutional triangle describing the composition of the
Council of the European Union.

15 However, the influence of the mandate in the actual EU legislative procedure should not be
overstated. With the extension of qualified majority voting in the Council, unless the national parlia-
ment makes use of a scrutiny reserve, it may occur (if actual voting takes place) that the governmental
representative is outvoted despite the strength of the mandate that she/he has been given.

16 In particular taking into account that within the EU system, parliamentary control towards the
Council of Ministers is lacking: the EP does not possess any means to hold the Council accountable for
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tablishment of the national position for the EU decision-making procedure enhances
the democratic legitimacy of the adopted EU legislation. The lengthily debated
‘democratic deficit’ of the European Union mentioned above relates basically to the
fact that there has not been an efficient monitoring of decisions taken at the EU
level. Consequently, this parliamentary gap questions the legitimacy of the deci-
sions taken. The ‘double democratic mandate’ of the national parliaments and the
directly elected European Parliament lies in the fact that they are the two main
sources of democratic legitimacy,17 even if the national parliaments have a distinct
role within this framework. Firstly, it is through the (involvement of) national par-
liaments that the Union’s public authority is derived from the people of the Member
States (via the ratification processes of the treaties carried out by national parlia-
ments); secondly, the indirect democratic legitimation restricts the powers of the
EU and assigns and emphasises some substantial powers to the national parlia-
ments.18

Furthermore, considering the national parliaments’ largely curtailed legislative pow-
ers concerning issues covered by the EU’s legislative competence, it is understand-
able that they feel a certain amount of frustration, which only ‘adds to that general
distrust they feel when facing the fact that it is only the transposition of the rules
laid down by the Council left for them to do’.19 It is not only that these rules were
adopted without their formal participation (and their influence on the governmental
representative varies along the lines of national constitutional rules and political
realities), but the implementation obligation ‘leaves little or no margin of discretion
at all for the national legislator’20 and consequently ‘erodes the role of parliament
as legislature’.21 For instance, while transposing a directive, this discretion is lim-
ited to the choice of the form and methods for attaining the intended result as de-
fined in the directive.22

With regard to the relation between parliamentary scrutiny and implementation,
the chances of an adequate and complying implementation will also increase if the
national parliament had previously participated in the establishment of the national
position by exercising ex-ante control and by making an elaborate input to the ne-

the decisions it has taken and even the hearing of Council members by the EP is conditioned by the
rules laid down by the Council Rules of Procedure (adopted by the Council itself).

17 A. Cygan, ‘The Role of National Parliaments in the EU’s New Constitutional Order’, in T. Tridimas
and P. Nebbia, eds., European Union Law for the 21st-century, Rethinking the New Legal Order, Vol. 1:
Constitutional and Public law, External relations (Oxford, Hart 2004) pp. 153-171 at p. 154.

18 J. Wieland, ‘Germany in the European Union: The Maastricht Decision of the Bundesverfas-
sungsgericht’, 5 European Journal of International Law (1994) pp. 259-266 at p. 263.

19 See J. Rideau, ‘National parliaments and the European Parliament – cooperation and conflict’, in
E. Smith, ed., National Parliaments as Cornerstones of European Integration (The Hague, Kluwer
Law International 1996) pp. 159-179 at p. 161.

20 Ibid.
21 L.F.M. Besselink, ‘The Role of National Parliaments – The Dutch Experience in Comparative

Perspective’, Paper presented at the Irish Centre for European Law, Second Annual Congress, 25-26
May 2001.

22 See the defintion of directives in Art. 249 EC.
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gotiation position. Similarly, implementation can be better planned and executed if
the national parliament was briefed, at the time of establishing a position, on the
implications of the outcome of the negotiations, particularly of eventual implemen-
tation duties to be fulfilled. For instance, in the case of the transposition of an EU
directive, a parliament is more likely to be willing to respect transposition dead-
lines should the transposition be assigned to it if it had backed the adoption of the
directive with a clear indication as to the implementing legislation which would
potentially be required. These practices may help to avoid non-compliance with the
implementation obligation that ultimately results in a breach of Community law
and may lead to the initiation of an infringement procedure by the Commission, as
one of its ‘guardian’ functions for the enforcement of Community law, as explored
in Chapter 3, section 6.2.3. The involvement of national parliaments in the imple-
mentation of Community law and the practices and legal framework for the Hun-
garian Parliament therein will be discussed in detail in Chapter 8.

1.2.2 The means of parliamentary involvement in the conduct of EU affairs

In every Member State the approval of European treaties (i.e., the Accession Treaty
of the country at hand or that of acceding countries, or a new or amended Treaty) is
contingent on some form of democratic decision, involving either the electorate
through a referendum, or the national parliament by ratifying the new or amended
document. Through such ratification, the national parliament approves the consti-
tutional consequences in the allocation of powers at the national level, but also
between the national and European level that the new Treaty or Treaty amendment
brings about as was discussed in Chapter 2.

Once the treaties and their constitutional consequences have been approved, the
reaction of national parliaments thereto in the form of institutional and functional
reforms may take place in order to regain parts of the legislative powers that have
been transferred to the European level and the European institutions. As has been
said, national parliaments have so far perceived their role in the interrelating politi-
cal levels of the EU and Member States so as to exert influence over the members
of their governments in order to shape and influence the latter in the matrix of
intergovernmental bodies leading to the adoption of European legislation. The dif-
ference between the two political levels is revealed in the exclusion of the national
parliaments from important aspects of policy-making at the EU level. Thus, at the
EU level, a legislative proposal rests with the Commission and the adoption is car-
ried out by the Council together with the European Parliament. At the national
level, as a consequence, the implementation of the adopted European legislation
will only be dealt with by the national parliaments if the measure is not directly
applicable or if the incumbent Government is not authorised to adopt implementing
legislation in its own legislative scope. Therefore, the first and foremost assertion
that national parliaments have established and conducted is the one with regard to
their governments’ negotiating position in the European lawmaking procedures.

The focus of this present chapter is devoted to the national parliaments’ func-
tion, ‘which derives from their role as representative institutions, where and in as
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far as they control and legitimise the actions of government, and act as a link be-
tween the government and the citizens’.23 With this ‘control’ function national par-
liaments scrutinise their governments’ integration politics and participation in EU
decision-making procedures. Scrutiny in general terms means ‘the process of ex-
amination and analysis of the proposals and actions of those responsible for gov-
ernment, with a view to ensuring that they are accountable to Parliament for their
actions’.24 There are many indicators to assess the parliamentary influence in EU
legislation by exerting control over the government during the negotiations in the
Council of Ministers.

The extent of this parliamentary control substantially depends on the volume
and scope of the documents which the government forwards to parliament in order
to examine them and to give an opinion. A parliament’s information right depends
on the information given by the government and is considerably different if it can
monitor all relevant documents as opposed to the more limited pre-selected propos-
als that the government considers to be relevant for parliament’s overview. The
scope of these documents on the part of the government extends to strategy and
position papers, the positions of line ministries, minutes of the inter-ministerial
conciliation meetings, relevant figures and impact assessment documents. At the
EU level, the enhanced transparency of EU decision-making will ensure that na-
tional parliaments can obtain relevant documents and EU preparatory and back-
ground material directly from the Commission as well as a broader scope of
information on the meetings of the Council of Ministers. With this aim in mind the
Constitutional Treaty would have made it an obligation for the Council of Ministers
to send the agendas and minutes of its meetings to the national parliaments. The
Treaty of Lisbon maintained this aspiration and inserted the provision that ‘the
agendas for and the outcome of meetings of the Council, including the minutes of
meetings where the Council is deliberating on draft legislative acts, shall be for-
warded directly to national Parliaments, at the same time as to Member States’
governments’.25

The timing of the scrutiny is also crucial, distinguishing between either an ex
ante or ex post legislative scrutiny. Ex ante scrutiny requires governments to submit
to parliament the content of the government’s intended position to be represented at
the EU level. The parliament will analyse, examine and discuss it and add its own
input to this draft position or will simply approve it. The rules governing this proce-
dure can be established at the constitutional level or in other legal provisions regu-
lating cooperation between the government and the national parliament in EU affairs.
As has been mentioned earlier in this chapter, the Protocol annexed to the Amsterdam
Treaty requires the submission of an extensive scope of documents from the Euro-

23 Ph. Kiiver, The National Parliaments in the European Union, A Critical View on EU Constitu-
tion-building (The Hague, Kluwer Law International 2006) p. 12.

24 ‘Review of scrutiny of European Legislation’, Paper prepared by a select Committee on the
European Union, House of Lords, HL Paper 15, Session 2002-03, 1st report, at p. 9.

25 Art. 5 of the Protocol on the role of national parliaments in the European Union, Treaty of Lisbon
amending the Treaty on European Union and the Treaty establishing the European Community, signed
at Lisbon, 13 December 2007, OJ 2007 C 306.
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pean institutions to the national parliaments. Another moment for scrutiny is ex
post scrutiny, where the national parliament holds governmental representatives
accountable for having represented the assigned position after the act has been
adopted at the European level. This procedure may serve to take account of how far
the given mandate has been respected in countries where scrutiny is strong or of
medium strength. However, in countries where parliamentary scrutiny is weak such
ex post scrutiny may only serve as a mere general monitoring of the government’s
conduct of EU affairs via briefings after a decision has been made at the EU level.

The actual management of the scrutiny refers to various operational aspects of
the procedure and the processing of information that has been made available to the
national parliament. One such aspect is the establishment of a forum that carries out
this scrutiny and whether a more general committee deals in an integrated manner
with the overview of the conduct of policies, or such an investigation is rather
carried out by specialised standing committees providing a high degree of
specialisation and the opportunity to involve a greater number of MPs in oversee-
ing EU matters.26 Other such management aspects might be the frequency of com-
mittee meetings and the role of its secretariat in processing the documents and
maintaining the necessary information channels.

The impact of parliamentary scrutiny results from the degree to which parlia-
ment can force its government during EU legislation to abide by the position ex-
pressed in the previously given mandate and hence describes the parliament’s
mandating right.27 The assertiveness of such an influence can be measured by the
extent to which parliament can actually shape the government’s position. The clas-
sical categorisation of scrutiny in terms of the power that national parliaments can
exercise on their governments describes the parliament’s influence as follows. A
‘policy-making’ parliament can reject the government’s position and policies and
substitute them with its own; a ‘policy-influencing’ parliament exercises rather
moderate control, being able to reject or to amend government policies but not to
substitute them; whereas parliaments with the least influence have little or no policy
effect (weak parliaments).28

In order to carry out effective control over the Government’s actions in EU deci-
sion-making procedures, an efficient flow of information is essential between the
Government and the national parliament, so that the latter has an exact knowledge
of the discussions and crucial issues taking place in the Council. Efficient dialogue
is equally important at the moment of giving a mandate for future debate and also
during monitoring the decision taken as to whether it is in line with this previous

26 R. Raunio and S. Hix, ‘Backbenchers Learn to Fight Back: European Integration and Parliamen-
tary Government’, 23 West European Politics (2000) pp. 142-175 at p. 156; see also K. Auel, ‘Demo-
cratic Accountability and National Parliaments: Redefining the Impact of Parliamentary Scrutiny in
EU Affairs’, 13 European Law Journal (2007) pp. 487-504 at p. 490.

27 Report on the Committee on European Affairs (Budapest, Hungarian National Assembly, 2004).
28 A. Maurer, ‘National Parliaments After Amsterdam: Adaptation, Re-Calibration and

Europeanisation by Process’, Paper for Working Group Meeting, XXIVth COSAC (8-9 April 2001); Ph.
Norton, ed., ‘National Parliaments and the European Union’, 1 Journal of Legislative Studies (1995) at
p. 2, A. Maurer and W. Wessels, eds., National Parliaments and Their Ways to Europe: Losers or
Latecomers? (Baden-Baden, Nomos 2001).
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mandate. An efficient means of coordination, both on the domestic and the EU level
(the requirements for which were partly discussed in the previous Chapter 5, and
will be further elaborated upon in Chapter 7) can ultimately contribute to a mean-
ingful parliamentary participation regarding EU affairs. Therefore, it is of great
interest to integrate the national parliaments in the channels of information between
the national level and the hierarchical structure of the Council and related organs so
that the coordination of national positions can be monitored at every moment. This
could compensate for the fact that national parliaments are outside the institutional
structure of the EU so as to enable them to gain (preliminary) control over the
representative of their Governments through the scrutiny procedure in the EU leg-
islative procedure and potentially – although only indirectly – in the EU decision-
making.

When it comes to parliamentary scrutiny of the government, the applied scrutiny
mechanisms vary in Member States according to their strength, timing, and effi-
ciency, depending on the political culture, the perception of democracy and the
legitimacy and awareness of the developments at the EU level. Similarly, adapting
to membership suggests different solutions for national parliaments, varying ac-
cording to national constitutional structures, political culture and traditions, parlia-
mentary norms and practices and the overall workload.29 As for national parliaments,
their respective role, position and influence towards the executive can differ in each
national constitutional order, as will be illustrated below in an overview of Member
State practices. The situation is particular to most of the Member States that joined
the EU in 2004 and 2007, having gone through a politically painful and challenging
transitional period. To say the least, the idea and ‘ideal’ of popular sovereignty,
democracy, a multi-party system and strong control over the executive provided the
underlying framework while drafting and reshaping the constitutional position of
these national parliaments. These aspirations, however, do not necessary plead for
the actual mandating rights of these countries’ Parliaments with regard to their Gov-
ernments. This becomes even more apparent when one looks in the following sec-
tion at the practices established by the ‘old’ Member States. The actual mandating
or near-mandating system can be greatly attributed to domestic political particulari-
ties. In the ‘new’ Member States these particularities are not at present or the States
have features how to counteract a strong parliamentary control. Therefore, the es-
sential question for the new Member States was not the introduction of a mandate
system per se, but rather the inclusion of their national parliaments to exercise
scrutiny and exert control in a manner that suits their political realities and constitu-
tional particularities.

2. The different systems of national parliaments’ control
over their governments

Among the ‘old’ Member States, the involvement of the national parliaments in the
EU’s treatment of governments is explicitly mentioned in the constitutions of Bel-

29 Ph. Norton, ed., National Parliaments and the European Union (London, Cass 1996) p. 11.
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gium,30 France,31 Germany,32 Greece,33 Portugal,34 Austria, Sweden and Finland.
The rights established on a constitutional level grant national parliaments control-
ling powers, extensive rights to information35 and a significant role in the prepara-
tion of the national position for EU lawmaking.36 In France, an amendment to the
Constitution inserted new provisions for parliamentary standing in extending the
scope of documents to be made available to each house of Parliament and in the
monitoring of EU legislation with the same content as was laid down in the later
rejected EU Constitutional Treaty. This constitutional amendment confirmed the
roles of each chamber in monitoring the application of the principle of subsidiarity.37

The inevitable need to scrutinise governmental representatives in the EU deci-
sion-making procedures was realised by the Member States’ national parliaments at
differing phases of their membership.38 The established scrutinising committees

30Art. 168 of the Belgian Grondwet stipulates that ‘The Chambers are informed from the beginning
of negotiations concerning any revision of the treaties establishing the European Community in addi-
tion to treaties and acts which may have modified or completed the latter. They are aware of the
planned treaty prior to signature.’

31 The French Constitution stipulates that the Government shall submit the projects and proposi-
tions of EU acts with a legislative nature to the Assemblée Nationale and the Senate as soon as they are
known in the Council of Ministers. The Government can also submit other projects or Act provisions as
well as any other documents stemming from an institution of the European Union. Art. 88-4 Constitu-
tion of 4 October 1958.

32 Art. 23 German Grundgesetz.
33 Art. 70(8) of the Constitution refers it to the Standing Orders of Parliament to specify the means

by which the Government informs Parliament on the issues constituting the object of regulatory acts
within the framework of the European Union, and holds discussions on these issues.

34 Art. 161(n) Portuguese Constitution stipulates that ‘the Assembly of the Republic has the power
to give its opinion, as provided by law, on matters that are pending decision within the organs of the
European Union and that have a bearing on the exclusive legislative powers’.

35 German Grundgesetz Art. 23(2): The Bundestag and, through the Bundesrat, the Länder shall
participate in matters concerning the European Union. The Federal Government shall keep the Bundestag
and the Bundesrat informed, comprehensively and at the earliest possible time; Austrian Constitution
Art. 23e(1) The competent member of the Federal Government shall without delay inform the National
Council and the Federal Council about all projects within the framework of the European Union and
afford them an opportunity to vent their opinion; Chapter 10 Arts. 1-2 of the Swedish Riksdag Act
provides that the Government should regularly inform parliament of its activities in the European
Union and also of its position regarding proposals put forward by the Commission of the European
Communities which it deems significant.

36 Finnish Constitution, Chapter 8 Section 93: ‘The Parliament participates in the national prepara-
tion of decisions to be made in the European Union, as provided in this Constitution.’

37 Under this amendment, Section 3 of Constitutional Act no. 2005-204 of March 1st, 2005 com-
pletes Title XV and within that Art. 88-5 of the Constitution by inserting that both the National Assem-
bly or the Senate could put forward a reasoned opinion on a European legislative proposal’s conformity
with the principle of subsidiarity and can challenge a piece of legislation before the ECJ if it is deemed
to breach the principle of subsidiairity. This is only when the EU Constitution enters into force, how-
ever. JORF n°51 du 2 mars 2005 page 3686 texte n°1, NOR: JUSX0400284L.

38 The committees established by the EU15 national parliaments are the following: Scrutinising
committees have been set up by the Danish Folketing (initially called the Market Relations Committee,
now the Europaudvalget), the German Bundestag (Europeakommission-1983) and Bundesrat
(Europakammer), the two chambers of the Italian Parliament assigned this issue to the Committee on
EU policies (la Commissione per le politiche dell’Unione Europea) and the Senates’s Ginuta on Com-
munity Affairs, the Portuguese Assembleia de Republica (Comissão de Assuntos Europeus), the House
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differ in many ways: in terms of their composition, according to the degree of their
specialization (centralised committees use experts from different sectors) and de-
centralised committees involve other parliamentary committees in their work if
necessary. The committees may vary according to their status in the national parlia-
ment (a standing committee, an advisory committee, taking part in national legisla-
tion or not) and depending on the degree and impact of the scrutiny they carry out
with regard to the Government (i.e., merely information rights or stronger mandat-
ing rights and the influence of the mandate).

The ‘classical’ example of the rather strong, influential committee is the one set
up by the Danish Folketing as the Market Relations Committee, which even pre-
dates the country’s accession. This committee was later renamed as European Af-
fairs Committee. This committee certainly exercises significant political control
over the Danish executive in EU-related matters and it consists of deputies from
each related sector, it is therefore highly centralised. Article 2 paragraph 6 of
Denmark’s Accession Law stipulates the general obligation of the government to
inform and consult the Folketing. Among its powers we can find the continuous
briefing obligation of the government and relevant ministers on positions to be
taken at Council meetings. This briefing obligation can take the form of ‘basic
notes’ and verbal presentations by appropriate ministers, experts and civil servants,
but the scrutiny can go as far as requiring the minister to demand a renewed man-
date in the bargaining process.39 The obviously strict scrutiny implies that the man-
date given by the Committee is politically binding, but the instruction can easily
have a quasi-legally binding character.40

The European Affairs Committees of the Austrian Nationalrat and Bundesrat
are also rather influential. The scrutinizing authority of the Austrian Nationalrat
and Bundesrat is confirmed by the Constitution,41 as it recognises their possibility
to give politically and legally binding opinions to the respective Federal Minister

of Commons in the UK (European Scrutiny Committee), the Spanish Joint Congress-Senate Commit-
tee for EU matters (Comisión Mixta para la Unión Europea in May 1994). The Dutch lower house, the
Tweede Kamer, created a European Affairs Committee and so did the Swedish Riksdag. The Belgian
Kamer van Volksvertegenwoordiger/Chambre des Représentants and the Senaat/Sénat have set up ad-
visory committees on European affairs and so has the French Assemblée Nationale. In Finland, the
Grand Committee keeps the Government’s actions under parliamentary scrutiny in the Council meet-
ings. The Irish Houses of the Oireachtas set up a distinct Sub-Committee on European Scrutiny along-
side the Joint and Select Committees on European Affairs. Positions taken by the Austrian Government
relating to projects on the European Union are monitored and approved by the National Council’s Main
Committee, and the latter may entrust duties to a further Standing Sub-Committee on Matters of the
European Union. Data on the Member States’ parliaments are found on the website of the
Interparliamentary EU Information Exchange at: <http://www.ecprd.org/ipex/index.asp>.

39 D. Arter, ‘The Folketing and Denmark’s “European Policy”: The Case of an ‘Authorising As-
sembly?’, in Ph. Norton, ed., National Parliaments and the European Union (London, Cass 1996) pp.
110-123 at p. 116.

40 The mandate-system employed in Denmark is contributed to two factors: firstly the strong tradi-
tional of minority government, where the Government is always running the risk of being voted down
by Parliament; secondly, the general EU-sceptical standing of the political parties and the wish to
control Government in conducting EU policy. See also G. Iglói, ‘A dán parlament szerepe az Európa-
politika alakításában’ [The Role of the Danish Parliament in the shaping of European affairs], 1 Európai
Szemle (1998) pp. 102-112.

41 Arts. 23e and 23f.
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on issues relating to all three pillars, and the minister can only deviate from this
opinion if there are ‘compelling reasons of foreign or integration policy’ (in Ger-
man: ‘zwingende außen- und integrationspolitische Gründe’).42 In Germany, the
Constitutional amendments in December 1992 inserted Article 45 into the Basic
Law, explicitly requiring the Bundestag to appoint a standing committee on Euro-
pean Union affairs. The Bundestag may also empower the European Affairs Com-
mittee to represent the whole House vis-à-vis the government according to Article
23 of the Basic Law. Its powers of scrutiny include an extended right to information
and consultation, but still remain moderate compared to the Standing Committee
on European Affairs of the Bundesrat, as through this latter Committee the Bundesrat
can commit the Federal Government to a particular position taken in the Council of
Ministers that is vital to the federal states’ interests.43

A moderate influence can be exerted by the Swedish Riksdag and the Finnish
Eduskunta. The position expressed by the Finnish Grand Committee is politically
binding and in the case of a change of circumstances the Government must imme-
diately inform the Committee of the reasons for not complying with the given man-
date.44 The mandate given by the Swedish Committee is ‘expected to be observed
by the government’, which means that the latter is not formally obliged to follow it,
but any deviation therefrom is at the risk of criticism or a motion of censure.45 The
Finnish Eduskunta has to give an opinion on all matters within its field of compe-
tence (i.e., matters concerning national laws).46 The UK Parliament faced an un-
precedented challenge while drafting the Bill on the European Communities, as
membership implies that parliamentary sovereignty and the legislative supremacy
of the UK Parliament was substantially modified and so was parliamentary involve-
ment in public policies.47 Thus, in the United Kingdom, the European Communities
Act and its subsequent Amendment Acts somewhat modified the underlying prin-
ciple of the sovereignty of Parliament by making it possible to delegate legislative
powers to the Government in order to implement EC directives. For its part, Parlia-
ment has established a rather extensive and significant role for itself so as to scruti-
nise the Government during the EU legislative process.48 Consequently, both Houses
of Parliament established committees in order to scrutinise EU legislative propos-
als and decision-making. The European Scrutiny Committee in the Commons has a

42 See H. Hegeland and Ch. Neuhold, ‘Parliamentary Participation in EU Affairs in Austria, Finland
and Sweden: Newcomers with Different Approaches’, 6 European Integration Online Papers (Eiop)
(2002) available at: <http://eiop.or.at/eiop/texte/2002-010a.htm>. See also P. Fischer, and A. Lengauer,
‘The Adaptation of the Austrian Legal System following Membership’, 37 CMLRev. (2000) pp. 762-
795 at p. 766.

43 Th. Saalfeld, ‘The German Houses of Parliament and the European Integration’, in Ph. Norton,
ed., National Parliaments and the European Union (London, Cass 1996) pp. 12-35 at p. 30.

44 <http://www.eduskunta.fi/efakta/esite/englanti/eesit_05.htm#03>.
45 <http://www.google.nl/search?hl=nl&q=EU+Committee+swedish+riksdag&meta=>.
46 Sundström, et al., ‘EU Law and National Constitutions: Finland’, XX. FIDE Congress (2002)

p. 13.
47 A.J. Cygan, The United Kingdom Parliament and the European Union legislation (The Hague,

Kluwer Law International 1998)
48 See W. Voermans and B. Steunenberg, ‘De omzetting van Europese richtlijnen: Instrumenten,

technieken en processen in zes lidstaten vergeleken’ [Transposition of European directives: instru-
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wide power to obtain information from ministers through questions on EC docu-
ments and it discusses matters of political importance and selects the documents for
Parliament’s consideration. The Select Committee on the European Union in the
House of Lords mainly evaluates Community policies and proposals.49 As an addi-
tional constraint, in 1990 a Parliamentary resolution introduced the system of ‘scru-
tiny reserve’, meaning that a minister should not give his/her agreement to any
proposal for EC legislation which has not completed its scrutiny process in Parlia-
ment. Nevertheless, the influence of scrutiny can still be deemed moderate when
the co-decision procedure applies at the EU level because while the Commons’
European Scrutiny Committee scrutinises the Council’s agreed common position
on a legislative proposal at an early stage of the co-decision procedure, it will not
have an opportunity to rescrutinise the amendments put forward at a later stage in
the same procedure. Furthermore, both Houses are not highly specialised, but are
limited in the time and resources they can devote to EU matters.50

In France, the National Assembly generally has a rather limited field of play
with regard to EU lawmaking, the implementation of treaties and, as a consequence,
relations with the EU framework have been regarded as the executive’s field of
regulation.51 The French parliamentary Delegation for European Affairs (La
Délégation de l’Assemblée nationale pour l’Union européenne) has a moderate
influence on the position of its government, as it can only adopt conclusions and
these are distinct from resolutions, which express the opinion of the National
Assemblée as a whole. The Délégation can only propose such a resolution and the
further elaboration of the mandate of the government will rest with another,
specialised standing committee. These resolutions have a political scope and are
not legally binding on the government, but the latter must take them into account in
European negotiations.52 Furthermore, time constraints make the work of members
of the Délégation difficult and may even result in a piece of EU legislation being
agreed upon and adopted during or even before its examination by the appropriate
specialised committee.53

In Italy, the late parliamentary response to the challenges stemming from mem-
bership took the form of the la Pergola law in 1989, which stipulated that both
Houses of the Italian Parliament must appoint special committees.54 Similarly, in

ments, techniques and processes compared in six Member States] (The Hague, WODC/Ministerie van
Justitie 2005) at p. 150.

49 Ibid., at p. 167.
50 Ph. Norton, ‘The United Kingdom: Political Conflict, Parliamentary Scrutiny’, in Ph. Norton,

ed., National Parliaments and the European Union (London, Cass 1996) pp. 92-110 at p. 107; A.
Cygan, ‘The Role of National Parliaments in the EU’s New Constitutional Order’, in T. Tridimas and P.
Nebbia, eds., European Union Law for the 21st-century, Rethinking the New Legal Order, Vol. I (Ox-
ford, Hart 2004) pp. 153-171 at p. 155; L. Juhász, ‘A brit parlament és az Európai Unió’ [The UK
Parliament and the European Union], 1 Európai Szemle (1998) pp. 80-96.

51 F. Rizzuto, ‘The French Parliament and the EU: Loosening the Constitutional Straitjacket’, in
Ph. Norton, ed., National Parliaments and the European Union (London, Cass 1996) pp. 47-59.

52 Information on the Assemblée Nationale available at: <http://www.assemblee-nationale.fr/
europe/>.

53 F. Rizzuto, supra n. 51.
54 P. Furlong, ‘The Italian Parliament and European Integration: Responsibilities, Failures and

Successes’, in Ph. Norton, ed., National Parliaments and the European Union (London, Cass 1996)
pp. 35-46.
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Portugal, the Parliament was initially not a dominant actor in EU affairs and only
later became more active in the process of monitoring and evaluating the impact of
EU membership on its own work. In Spain, the Cortes has participated in EU af-
fairs with a relative lack of interest. Subsequent parliamentary and constitutional
arrangements failed to strengthen Parliament’s position vis-à-vis its government.
Nevertheless, emerging practice shows that in Spain Parliament sometimes gives
precise negotiating instructions to the government or requests to postpone a Coun-
cil decision in order to allow its prior parliamentary examination.55 The limited and
weak role of the advisory Committees of the Belgian House of Representatives and
the Senate is due to the inadequate transmission of information stemming from the
government.56 In Ireland, the requirement of sending a governmental report to the
Oireachtas and its committees is generally considered to be a formality.57

In the Netherlands, the legal basis to acquire information from the Government
and to hold the latter into account is relatively weak.58 The reason for the weakness
of the Dutch Parliament and its Committees on European Affairs can be found in
the limited backing of society and the rather belated realisation of a need for a
strong approach to EU affairs, which led to increasing frustration over the lack of
control on the influence of the EU.59 However, there has been an example of a
binding procedure within the Community framework where the Dutch Government
was obliged to acquire the prior assent of Parliament on the position taken within
the Council, namely the Council meetings deciding on the entry into force of the
third phase of the Economic and Monetary Union.60 Furthermore, in third pillar
issues the ratification of the Maastricht Treaty established a Parliamentary Act that
requires the Government to send the draft texts to Parliament and that both Houses
should give prior consent, expressly or tacitly, before any decision-making takes
place within the Council.61 As an experiment and pursuant to the amendment which

55 Martín y Pérez de Nanclares, López Castillo, ‘Droit de l’UE et constitutions nationales: Espagne’,
XXth FIDE Congress (2002) p. 345.

56 C. Vandevivere, ‘The Federal Parliament of Belgium: Between Wishes, Rules and Practice’, in
A. Maurer and W. Wessels, eds., National Parliaments on Their Way to Europe: Losers or Latecomers?
(Baden-Baden, Nomos 2001) pp. 77-98.

57 E. O’Halpin, ‘Irish Parliamentary Culture and the European Union: Formalities to be observed’,
in Ph. Norton, ed., National Parliaments and the European Union (London, Cass 1996) pp. 124-136.

58 Besselink points out that Parliament is overwhelmingly dependent on information from the Gov-
ernment instead of responding directly on its own initiative to developments at the EU level. L.F.M
Besselink, ‘The Role of National Parliaments with regard to the EU – The Dutch Experience in Com-
parative Perspective’ Second Annual Conference of the ICEL, 25-26 May 2001.

59 M.P.C.M. van Schendelen, ‘The Netherlands: From Founding Father to Mounding Baby’, in
Ph. Norton, ed., National Parliaments and the European Union (London, Cass 1996) pp. 60-75.

60 L.F.M Besselink, ‘An Open Constitution and European Integration: The Kingdom of Nether-
lands’, Report prepared for the XVIIth FIDE Congress General report (Berlin 1996) pp. 361-393 at
p. 369.

61 Art. 3 Rijkswet van 24 december 1998, houdende goedkeuring van het op 2 oktober 1997 te
Amsterdam tot stand gekomen Verdrag van Amsterdam houdende wijziging van het Verdrag betreffende
de Europese Unie, de Verdragen tot oprichting van de Europese Gemeenschappen en sommige
bijbehorende akten, met Protocollen, [Act of 24 December 1998, ratifying the Amsterdam Treaty and
its Protocols], Staatsblad (1998) 737.
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the Constitutional Treaty proposed, both chambers of the Dutch Parliament have
set up a joint committee tasked with the dialogue on subsidiarity and proportional-
ity. Taking account of the debate organised in each Chamber on the European
Commission’s legislative programme, the committee selects the documents to be
examined and prepares draft comments in two weeks. These comments are sent to
the relevant subject committees, which have two weeks to give an opinion. There-
after, the joint committee makes a decision, taking these opinions into account. The
definitive decision is taken in plenary session in each Chamber by a vote on the
joint committee’s document.62 Generally speaking, common features of the parlia-
ments with rather weak scrutiny mechanisms – the Greek and Luxembourg parlia-
ments also belong here – can be attributed to various issues: a late response to the
challenges of adapting to membership,63 a lack of interest, specialization and aware-
ness concerning EU politics, the fragmentation of domestic and European issues
(retaining the perception that EU affairs fall within the ambit of foreign affairs),
and an overall dominance of the executive branch in conducting the country’s EU
integration policy. Nevertheless, in these systems a trend has been emerging to-
wards a shift in the increased salience and perception of European affairs.

Among the Member States joining in 2004 and 2007, each national parliament seems
to have understood the importance of parliamentary scrutiny and for this reason has
established, prior to accession, a distinct committee dealing with EU matters. These
committees differ in their status and in the extent of their participation in EU af-
fairs. In Slovenia, the Committee of European Affairs does not participate in legis-
lation, but has more of a coordinating role, whereas the respective committees of
the Polish Seim, the Hungarian Parliament and the Czech House of Representatives
enjoy a stronger role and prestige.64 In Slovenia, the basis for the participation of
the National Assembly in the decision-making process at the European level is
provided by the Constitution, which states that the Government has to promptly
inform the National Assembly regarding the preparation of matters within the EU.65

The Act regulating the relationship between the National Assembly and the Gov-
ernment was adopted in 2004, thereby establishing moderate Parliamentary control
over the Government as the latter takes the position of the National Assembly into
account and provides justification for the Assembly if it deviates from it in the EU

62 See O. Tans, ‘The Dutch Parliament and the European Constitution: How Yes led to No’, in Ph.
Kiiver, ed., National and Regional Parliaments in the European Constitutional Order (Groningen, Europa
Law Publishing 2006) pp. 79-98.

63 The Committee on European Affairs of the Greek Parliament was set up on June 13, 1990, nine
years after the country’s accession to the EU.

64 E. Győri, A nemzeti parlamentek és az Európai Unió [National Parliaments and the European
Union] (Budapest, Osiris 2004) p. 364.

65 Art. 3a of the Constitutional Amendment reads as follows: ‘In procedures for the adoption of
legal acts and decisions in international organisations to which Slovenia has transferred the exercise of
part of its sovereign rights, the Government shall promptly inform the National Assembly of proposals
for such acts and decisions as well as of its own activities.’ Further legal basis is provided by a specific
Act on Cooperation between National Assembly and Government in EU Affairs, and also by the Rules
of Procedure of National Assembly in Art. 154(a)-(m).
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decision-making process.66 Furthermore, the Government automatically sends the
written reports of the Council formations to the Assembly. In practice, the role of
the Slovenian Committee on European Affairs has reportedly increased.67

Estonia’s Riigikogu adopted an amendment to its Rules of Procedure Act in March
2004. The European Affairs Committee commenced its functions relatively late in
March 2005, when it received standing committee status, together with extended
competence in coordination, the transmission of positions and scrutiny. According
to the new rules, the European Union Affairs Committee has a decisive and coordi-
nating function in dealing with EU affairs within the Estonian Parliament. The Com-
mittee gives the Government its positions regarding draft EU legislative acts as
well as Estonia’s positions for the Council of Ministers meetings (with the excep-
tion of the CFSP, where such functions are carried out by the Foreign Affairs Com-
mittee). The double membership of members of the EU Affairs Committee in
specialised committees facilitates a timely exchange of information and a profes-
sionally adequate elaboration of the later mandate given to the government.68 Occa-
sionally, a specialist committee invites relevant specialists, NGOs, etc., and ministers
to provide explanations and expert opinions in order to establish the Committee’s
opinion.69 One year after accession, experience showed that the more the draft EU
legislation is of a technical nature, the more the Government involves the relevant
sectoral parliamentary committees in the scrutiny procedure.70

In the Lithuanian Seimas, the major co-ordinating role within Parliament re-
garding the scrutiny of Government actions in EU policies is generally shared be-
tween the Committee of EU Affairs and the Committee of Foreign Affairs.
Specialised standing committees are involved at an early stage of the scrutiny pro-
cedure and their opinion is taken into account in the final position. In urgent matters
the plenary will take the final decision.71 A Constitutional amendment took place in
the Czech Republic prior to accession in order to establish new rules for the Com-
mittee of European Affairs. The new Constitution in its Article 10b provides for a
thorough and regular Government practice of informing Parliament on issues relat-
ing to EU membership in which the Chambers of Parliament are free to express

66 <http://www.dz-rs.si/en/home.html>.
67 The Assembly’s assertion with regard to the proposal of the Working Time Directive illustrates

such an increased influence: on the proposal for this draft EU legislation the Speaker assigned the
establishment of a specific position to the Committee on European Affairs and also to other standing
committees as well as to the Social Committee. The last-mentioned gave its opinion and the Committee
on European affairs provided the co-formulation of the Republic of Slovenia which was later repre-
sented at the Council meetings. The illustration was presented by the Slovenian delegation during the
conference ‘Scrutiny Procedure in the Ten New Member States’ in Budapest, 2-4 June 2005.

68 Information on the Riigikou’s website available at: <http://www.riigikogu.ee>.
69 Ibid.
70 Presentation by Raivo Järvi, a member of the Committee of European Affairs, at the Conference

‘Scrutiny procedure in the Ten New Member States’, organised by the Committee of European Affairs
of the Hungarian Parliament, Budapest, 2-4 June 2005.

71 Presentation by Petras Austrevicius, deputy-chairman of the Committee of European Affairs of
the Lithuanian Seimas at the Conference ‘Scrutiny procedure in the Ten New Member States’, organised
by the Committee of European Affairs of the Hungarian Parliament, Budapest, 2-4 June 2005
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their opinions and proposals.72 While it is an obligation for the House of Represen-
tatives to scrutinise draft EU legislation, it is only a possibility for the Senate to do
the same. Despite the above-mentioned constitutional provision concerning coop-
eration in the scrutiny procedure, experience shows that the two Chambers carry
out this activity separately, without a common body representing the Assembly’s
position vis-à-vis the Government.73

In Poland, various Member State practices were analysed before establishing a
scrutiny system which is appropriate to the Polish legal and political system. Both
the Seim and the Senat have separate EU Committees, giving the EU Committee in
the Senate the role of adopting an opinion on a proposal for EU legislation and
presenting the position of the government at Council meetings and in the EU deci-
sion-making process.74 The Standing Orders of the Maltese House of Representa-
tives provide that the Standing Committee on Foreign and European Affairs shall
consist, apart from its parliamentary deputy members, of the Minister for Foreign
Affairs and the Maltese members of the European Parliament ensuring expertise
and a truly European dimension to the discussions and positions taken.75 In Roma-
nia, a standing joint committee of the Senate and the Chamber of Deputies, the
Committee on European Affairs carries out the overall parliamentary control in the
domain of EU issues at the national level of which participation in the establish-
ment of national position is but one aspect.76 The participation of the Latvian Saeima
in EU affairs is basically via its European Affairs Committee, which exercises rather
strict preliminary control over the government in as much as it thoroughly exam-
ines the official positions and rules thereon before the government representatives
discuss it on the EU level.77 In Cyprus, parliamentary control over the executive is
traditionally weak; therefore the country faced an essential challenge in reforming
the scrutiny procedure at an early phase of membership. Such an aspiration was
also initiated by the fact that even though the Government made considerable ef-
forts to open up communication lines with sectoral parliamentary committees, the
transmission of information proved to be selective and not comprehensive.78

72 O. Adamcová, ‘Chamber of Deputies of the Parliament of the Czech Republic and the European
Affairs’, 2 Forum Parlament (2004) pp. 2-6 at p. 5.

73 Presentation by Ludek Sefzig, chairman of the Committee on European Affairs during the Con-
ference ‘Scrutiny Procedure in the Ten New Member States’, organised by the Committee of European
Affairs of the Hungarian Parliament, Budapest, 2-4 June 2005.

74 A. Łazowski, ‘The Polish Parliament and EU Affairs, An effective actor or accidental hero?’, in
J. O’Brennan and T. Raunio, eds., National Parliaments within the Enlarged European Union, From
‘Victims’ of Integration to Competitive actors? (London and New York, Routledge 2007) pp. 203-219
at p. 211.

75 Art. 120F of the Standing Orders of the Maltese House of Representatives, available at: <http://
www.parliament.gov.mt/information/sta_ord_eng.htm#a120f>.

76 Detailed overview of the Committee’s roles can be found on the Committee’s website available
at: <http://www.cdep.ro/pls/parlam/afaceri_europene>.

77 Art. 185 Rules of Procedure of the Latvian Saeima, available at: <http://www.saeima.lv/Likumdo
sana_eng/likumdosana_kart_rullis.html>.

78 Presentation by Nicos Cleanthouse, Chairman of the Committee of European Affairs of the
Cypriot House of Representatives, at the Conference ‘Scrutiny procedure in the Ten New Member
States’, organised by the Committee of European Affairs of the Hungarian Parliament, Budapest, 2-4
June 2005.
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To review the findings on the national parliaments’ scrutiny of and influence
over their Governments’ conduct of EU affairs, one can see that legal provisions
regarding the function of the committees are either stated on a (sub)constitutional
level, in the form of a parliamentary act, or in the wording of a Rule of Procedure.
The scrutinising Committee may take the form of a standing committee or a joint
committee in bicameral parliaments, a special committee or an advisory commit-
tee. Scrutiny may take place in different phases: the Government’s obligation to
transmit information can be based on an Act, but informal channels may facilitate
such a transmission. Furthermore, the opinion and instructions given by the Com-
mittees may differ as to their binding force; the strictest form is when the Govern-
ment representative cannot deviate from the Committee’s stance during the
negotiations in Brussels. In other cases, such a deviation is allowed, but this has to
be justified. The Committees also vary as to their status in the national parliament
itself, whether or not they take part in the legislation, or whether they have strong
contacts with other parliamentary committees, with the EU institutions and with
their counterparts in other Member States. The politico-constitutional structure and
the status of the parliament vis-à-vis the government are factors which equally af-
fect the system of scrutiny. In the following we will analyse the Hungarian model
of the scrutiny procedure.

3. The Hungarian Parliament’s participation in EU affairs:
From monitoring the accession period to scrutinising the
government in EU decision-making

3.1 The position of Parliament in the Hungarian governmental system

As a new democracy, Hungary assigned a special role to its National Assembly
(Országgyűlés) (hereinafter Parliament) in the transitional period. In Central-East-
ern Europe, generally speaking, national parliaments have been central actors in the
democratisation process, providing for an accessible and transparent form to carry
out the reforms within the political structures. Similarly to the Central and Eastern
European countries, where the political transformation and democratisation ren-
dered the national parliaments the ‘central site of systematic change’ the Hungarian
Parliament had a significant role to play therein as well.79 In Hungary, such a tran-
sition had already commenced during the period of the Transitory Parliament (1985-
1990), which was characterised by the outcome of a fairly competitive parliamentary
election, the ‘parliamentarization’ of public opinion, and an increasingly manifest

79 A. Ágh, ‘The Legislative Activity of the First Parliament’, in A. Ágh and S. Kurtán, eds.,
Democratisation and Europeanization in Hungary. The First Parliament 1990-94 (Hungarian Centre
for Democratic Studies 1995) p. 163; see also A. Ágh, ‘Bumpy Road to Europeanization: Policy Effec-
tiveness and Agenda Concentration in the Hungarian Legislation (1990-93)’, in A. Ágh, ed., The Emer-
gence of East Central European Parliaments: The First Steps (Budapest, Hungarian Centre of Democracy
Studies 1994) pp. 69-70; P. Paczolay, ‘Stability and Democracy of Institutions’, in F. Mádl and P.-Ch.
Müller-Graff, eds., From Europe Agreements to a Member Status in the European Union (Nomos
Baden-Baden 1996) pp. 183-199.
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aim to make Parliament the driving force for society-based democratisation.80 As a
result of the comprehensive constitutional amendment in 1989, Parliament became
significantly ‘armed’ vis-à-vis the executive with the expansive introduction of the
two-thirds qualified majority voting requirement (for example for the establish-
ment of the Constitutional Court81) as well as the prohibition of dissolving Parlia-
ment by the head of state or government. To counteract and somewhat tone down
Parliament’s strong position, a successive constitutional amendment was adopted
in 1990, this time emphasizing the power of the executive, by reducing the use of
two-thirds qualified majority voting and introducing the use of the constructive
motion of censure.82

Under the Constitution, the single-chamber Hungarian Parliament is enhanced
by its prerogatives and constitutes ‘the supreme body of State power and popular
representation in the Republic of Hungary; and by exercising its rights based on the
sovereignty of the people, it ensures the constitutional order of society and defines
the organisation, orientation and conditions of government’.83 Parliament carries
out the majority of its work in different committees consisting of parliamentary
deputies. These committees can be standing (permanent) or temporary (ad hoc or
inquiry) committees and the deputies are usually carrying expertise in the field in
issue. The committees have a wide range of activities and a significant role in the
legislative procedure.84 Therefore, Parliament exerts a medium-strong political in-
fluence, the committees, the opposition and the governing parties’ parliamentary
groups playing a role in amending, altering and influencing policies.85 One of these
committees is the Committee on European Integration Affairs (hereinafter CEIA),
which was established in 1992 and gained standing committee status in 1994.

3.2 The Committee of European Integration Affairs

3.2.1 The early days of parliamentary salience concerning European affairs

Prior to the change in the political system from communism to democracy, due to
the fact that the Comecon86 did not recognise the European Communities interna-

80 A. Ágh, ‘The Legislative Activity of the First Parliament’, in A. Ágh, S. Kurtán eds., Democrati-
sation and Europenization in Hungary. The First Parliament 1990-94 (Hungarian Centre for Demo-
cratic Studies 1995) pp. 249-265 at p. 254.

81 The Hungarian National Assembly adopted the Act on the Constitutional Court on 10 October
1989 and the Court started its work on 1 January 1990.

82 E. Győri, supra n. 64 at p. 377. Although, it is worth mentioning that the sphere of the acts
requiring a 2/3 qualified majority support is still quite broad.

83 Art. 19(1)-(2) Hungarian Constitution.
84 Such as a legislative initiative under Art. 25 of the Constitution, a right to obtain thorough

information on a question (Art. 26) and a general and thorough examination and discussion of legisla-
tive and amendment proposals.

85 E. Győri, ‘How can the Hungarian National Assembly Preserve its Sovereignty after Accession
to the EU?’, in J. Dieringer and A. Stuchlik, eds., Europäische Entscheidungen kontrollieren: Nationale
Parlamente im Ost-West Vergleich. Scrutinizing European decisions: National Parliaments from an
East-West Perspective (Dresden, Thelem 2005) pp. 149-180.

86 ‘Organisation established in January 1949 to facilitate and coordinate the economic development
of the eastern European countries belonging to the Soviet bloc. Comecon’s original members were the
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tionally, no formal contacts were established between Hungary and the EEC. Such
a distance was kept until 25 June 1988, when the signature of a Joint Declaration
facilitated the establishment of such contacts as well as the signature of an agree-
ment on trade and economic cooperation. A delegation was established in the Hun-
garian Parliament in order to maintain these contacts, especially with the European
Parliament, and negotiations led to the signature of the Europe Agreement in 1991.
Contacts with the European Parliament grew into inter-parliamentary meetings, in
Strasbourg and Brussels, and the Hungarian politicians soon realised the impor-
tance of these meetings, and therefore they tried to provide thorough information to
the EP on the situation of the Hungarian economy and society and also to become
familiar with the work of the European Parliament.87 One day after the first meeting
of the representatives within the framework of the EC-Hungary Association Agree-
ment (Europe Agreement) in Brussels, in June 1992 a Parliamentary Resolution
established a special committee, the Committee on European Community Affairs,
the predecessor of the Committee of European Integration Affairs (CEIA). The
CEIA was called so between 1994 and 2004.

The Committee of European Integration Affairs (Európai Integrációs Ügyek
Bizottsága) formed the Hungarian side of the EU-Hungary Joint Parliamentary
Committee, a very important forum in the pre-accession process, where the Euro-
pean Parliament was represented by a group of MEPs. The Joint-Committee fo-
cused on the establishment of proper political dialogue between the negotiating
parties and was established by the Europe Agreement to monitor its implementa-
tion as well as the general pre-accession preparation. During twice-yearly meet-
ings, this Joint Committee formalised non-binding resolutions in its 19 meetings
between 1994 and 2003.88 Some of the experiences expressed in evaluating the
work of the Joint Committee reveal controversies, in as much as the European Par-
liament seemed less willing to actively take part in the work, and the Hungarian
side participated more actively by spending more time preparing for the meetings.
However, the opportunity to gain first-hand information from the EP and transmit-
ting information to the EP on salient domestic issues, political preferences and top-
ics of particular interest was an invaluable advantage in the pre-accession period.89

Participation in inter-parliamentary meetings within the framework of the COSAC
has also been a long-time priority for the CEIA and since 1997 its delegation has
been participating in and contributing to the discussions held twice a year conven-

Soviet Union, Bulgaria, Czechoslovakia, Hungary, Poland, and Romania. Albania joined in February
1949 but ceased taking an active part at the end of 1961. The German Democratic Republic became a
member in September 1950 and the Mongolian People’s Republic in June 1962. In 1964 an agreement
was concluded enabling Yugoslavia to participate on equal terms with Comecon members in the areas
of trade finance, currency, and industry. Cuba, in 1972, became the 9th full member and Vietnam, in
1978, became the 10th. Headquarters were established in Moscow. After the democratic revolutions in
eastern Europe in 1989, the organization largely lost its purpose and power, and changes in policies and
name in 1990–91 reflected the disintegration.’ Definition of Comecon available at: <http://
www.britannica.com>.

87 E. Győri supra n. 64 at p. 385.
88 Committee on European Integration Affairs, Report (2003)
89 E. Győri, supra n. 64 at p. 395.
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ing delegates of the parliamentary Committees specialising in Community Affairs.
As will be discussed later in this chapter, the Hungarian Parliament, similar to other
national parliaments, established a Permanent Office in Brussels, which since its
establishment in 2004 has been actively engaging in the preparation and coordinat-
ing functions relating to COSAC meetings.

In a regional context, cooperation with the national parliaments of other acces-
sion countries of Central and Eastern Europe was an important strategic means in
order to strengthen their positions in the accession negotiation process. The first
consultation between the EU Committees of the Central and Eastern European Trade
Agreement (CEFTA)90 countries took place in 1994 in Budapest, but only became a
regular occurrence from 1998 onwards in the form of twice-yearly discussions among
the presidents of the respective committees.91

3.2.2 The status and roles of the CEIA in the pre-accession process

The Hungarian Parliament (Országgyűlés), alike other national parliaments, carries
out its work mostly through parliamentary committees. In the Hungarian system
these committees have wide-ranging powers: under the Constitution they can ini-
tiate legislation92 (legislative and policy-making authority) and can interrogate any-
one in order to obtain information on a given issue93 (a political control function).
According to the Standing Orders of Parliament, standing committees (such as the
Committee on European Integration Affairs since 1994) have the power to take
initiatives, to make proposals, to give opinions, and – in cases laid down by law and
the Standing Orders – to decide on matters and to participate in the supervision of
the Government’s work.94 The CEIA played a major role early on in the discussions
revolving around the authorisation of the Government to submit Hungary’s appli-
cation for accession in 1994, which was discussed in detail before the plenary in
March 1994. Subsequently, taking into account the CEIA’s opinion, the plenary
authorised the Government to submit Hungary’s the application for EU member-
ship.

As was pointed out earlier, the initial role of the CEIA was to concentrate on the
following issues: monitoring the implementation of the Europe Agreement95 and,

90 The Central European Free Trade Agreement (CEFTA) is an agreement originally signed by the
countries of the Visegrád group (the Czech Republic, Hungary, Poland and the Slovak Republic) on 21
December 1992 and effective since July 1994. Later on, Slovenia (1996), Romania (1997) and Bul-
garia (1999) joined CEFTA.

91 E. Győri, supra n. 64 at p. 395. The delegates came from Slovenia, Hungary, Slovakia, the Czech
Republic and Poland.

92 Art. 25(1) Act of Constitution. The power of legislative initiative allocated to parliamentary
committees is rather rare amongst the European national parliaments as Körösényi underlined in A.
Körösényi, A magyar politikai rendszer [The Hungarian Political System] (Budapest, Osiris 1998) at p.
303.

93 Art. 21(2)-(3) Act of Constitution.
94 Art. 29(1) Resolution 46/1994 (IX.30) OGY on the Standing Orders of the Parliament of the

Republic of Hungary, passed by Parliament on 20 September 1994.
95 Signed on 16 December 1991, ratified by the National Assembly on 17 November 1992 [80/

1992. (IX.25) OGYH] and entered into force on 1 February 1994. Act No. 1 of 1994 on the promulga-
tion of the Europe Agreement was adopted by the National Assembly in December 1993.
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by doing so, engaging in dialogue with the Government; monitoring the process of
the harmonization of laws and the preparations for the anticipated accession; and,
importantly, raising public awareness about the EU. The functions illustrated above,
relating to the EU-Hungary Joint Parliamentary Committee, added to these activi-
ties, thereby making the CEIA the main parliamentary actor in the monitoring of
the accession process and the assessment of the negotiation procedure. The acces-
sion process was divided into two parts. In the first part, the screening process, the
European Commission and the Government monitored/screened the alignment of
the Hungarian legislation with the acquis communautaire. The second part revolved
around the actual negotiations, where diplomatic bargaining discussed the 31 nego-
tiation chapters. The CEIA’s activities in these parts were important in monitoring
the Hungarian legislation, scrutinising the conformity of bills and bill proposals
with the respective EC legislation, and initiating legislation in order to attain such
conformity. Furthermore, the CEIA actively took part in the discussions of the ne-
gotiation positions in the above-mentioned 31 chapters and analysed the
Government’s standpoint regarding the different policies at issue.

3.2.2.1 Monitoring the process of harmonising national legislation with the
acquis communautaire
One of the fundamental accession requirements laid down in the Copenhagen Sum-
mit of the European Council in 1993 required the ‘adaptation of common rules,
standards and policies that make up the body of EU law’; it therefore challenged the
accession countries to bring their laws and legal measures into line with the acquis
communautaire. The major legal challenges and procedural aspects of the
harmonisation process will be discussed in detail in Chapter 8. Within the frame-
work of the present chapter, attention will be given to the role of the Hungarian
Parliament and its Committee on European Integration Affairs in this process.

The CEIA’s role in monitoring the harmonisation of laws was laid down in Ar-
ticle 5 of Act No. 1 of 1994 on the proclamation of the Europe Agreement, requir-
ing scrutiny as to whether in each bill proposal submitted by the Government
compliance with Community law had been taken into account and reference to such
compatibility was explicitly laid down in the text of the proposal. This obligation
also entailed an Annual Harmonisation Working Plan submitted by the Govern-
ment to Parliament which envisioned the scale of the approximation of laws in the
given year and was subject to monitoring by the CEIA. In 1995, the CEIA estab-
lished its distinct Harmonisation Subcommittee from among its members to carry
out the task of monitoring and, until 1998, the Subcommittee issued a preliminary
plan twice a year regarding the areas in which it wished to carry out an in-depth
investigation. However, the influence and efficiency of such monitoring proved to
be rather limited, due to a lack of interest and specialisation among the members of
the Committee and no further subcommittees were established after 1998.96

96 E. Győri, supra n. 64 at p. 392.
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3.2.2.2 Appointments and control over the budget
The CEIA also held hearings of appointees to certain positions, in particular those
of prospective ministers in areas significantly involved with EU policies, as well as
ambassadors to be accredited to an EU Member State. Furthermore, since 1994, the
CEIA has examined the national budget proposal for the following year in as much
as it examines the financial resources allocated for integration purposes.

3.2.2.3 Monitoring the Government before accession through reports and
consensus-seeking
As has been pointed out above, the Government’s obligation of informing the CEIA
was related to its main activities during the pre-accession period: the harmonisation
of laws, the implementation of the Europe Agreement and conducting of accession
negotiations. The rather central position of the CEIA made it Parliament’s primary
organ with regard to European matters. To fulfil this task, the Committee received
reports from the Government and based its examination on these reports. Apart
from the already mentioned annual reporting on the harmonisation of laws, several
oral hearings took place before the Committee involving the Minister for Foreign
Affairs and the Heads of the EU Affairs Departments of different ministries.97 This
reporting system also meant that the CEIA largely depended on the information
provided by the reports and, consequently, the CEIA knew as much as was reported
to it. In addition, the opinions of the CEIA were not binding on the Government,
which also weakened the Committee’s position in this monitoring procedure.

In order to coordinate the political consensus among the parliamentary parties,
in 2002 the Parliament established the Grand Committee on European Integration,
which functioned until the accession in 2004. The Grand Committee was convened
and chaired by the Speaker of the House, and consisted of the leaders of the parlia-
mentary factions (parliamentary political groups), the chairperson of the Commit-
tee of Foreign Affairs, the chairperson of the CEIA and that the chairperson of the
Committee of Constitutional Affairs. Additional permanent participants were the
Prime Minister and the Minister of Foreign Affairs. During the work of the Con-
vention on the future of the EU, the representatives of the Hungarian Parliament at
the Convention also joined the work of the Grand Committee, proving to be a very
useful source of information on the developments and debates within the Conven-
tion.98 Its composition already reveals the character of this Committee as a consul-
tative body and, indeed, it served primarily to conciliate the aspirations of the
Government’s integration politics with the positions and the main line of the goals
of parliamentary powers.99 The Grand Committee served as a main political forum

97 See ‘Beszámoló az Európai Integrációs Ügyek Bizottságában’ [Briefings towards the Committee
on European Integration Affairs], 5 Európai Tükör (1999) pp. 101-103.

98 The members of the European Convention as delegates of Parliament were Mr Szájer and Mr
Vastagh, both of whom were at that time members of the CEIA, and on the Government’s part Mr
Martonyi, the Minister of Foreign Affairs. The two alternates of the parliamentary delegates were also
members of the CEIA. The Convention on the future of the European Union was the very first forum
where delegates from the accession countries participated equally in the deliberations.

99 <http://www.parlament.hu/biz/eib/menu/index_1.htm>.



239the role of national parliaments in the eu: hungary

(and not as an additional parliamentary committee) to provide information on posi-
tions taken in the main EU institutions and on other ongoing developments and it
also drew attention to the challenges to be faced during the preparations for acces-
sion. Within the framework of this latter function, the parliamentary powers adopted
decisions by consensus within the Grand Committee on important issues like the
undisputed aspiration towards EU membership declared in a Joint Declaration100

and aspects of the amendment of the Hungarian Constitution as well as the holding
of a referendum on accession which was laid down in a Political Agreement.101 In a
Declaration on the historical importance of the referendum on accession,102 the
parties provided assurances as to their willingness to promote the favourably posi-
tive outcome of the referendum held on 12 April 2003. In its rules of Procedure, the
Grand Committee laid down the basic rules for its work: meetings were held once a
month, preferably coinciding with the meetings of the European Council as the
crucial political evolution and issues relating to these meetings were analysed in the
Grand Committee. It became clear to the Grand Committee during the pre-acces-
sion/preparation procedure that institutional preparedness required the clear and
consistent legal establishment of parliamentary scrutiny in the future as well, when
Hungary would become a Member State. Therefore, the Committee mandated a
group composed of deputies, parliamentary and government experts to elaborate a
bill drawing up the mechanisms and procedures for effective cooperation between
Parliament and the Government after accession. A detailed overview of the frame-
work laid down for cooperation between Parliament and the Government will fol-
low later in this chapter.

3.2.3 The CEIA’s involvement in parliamentary discussions and other forums

Parliamentary discussions and plenary political debates relating to EU affairs in
Parliament had great importance as they provided an opportunity for the entire
plenum to become acquainted with salient issues concerning Hungary’s position in
the integration and development of European cooperation in general. The CEIA
encouraged the involvement of MPs other than its members in such wide-ranging
discussions and it initiated a general political debate in 1995 which reoccurred ev-
ery year between 1999 and 2004. Furthermore, on 11 September 2000 the six par-
liamentary parties declared their dedication to membership of the European Union
and authorised the CEIA to convene a special ‘enlarged’ meeting on a monthly
basis where the chairmen of the EU affairs subcommittees of the standing commit-
tees and that of the Foreign Affairs Committee as well as the Minister for Foreign
Affairs were present. Such an ‘enlarged’ session was held in 2003 and coincided
with the visit of Romano Prodi, the then President of the Commission to Budapest,
who also made an appearance during the discussions.103

100 Joint Declaration of the Parliamentary Parties and the Government on the doorstep of Hungary’s
accession adopted on 19 September 2002.

101 The Political Agreement was adopted on 2 December 2002.
102 Adopted on 10 February 2003.
103 <http://www.mkogy.hu/biz/eib/menu/index_3.htm>.
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After the signing of the Accession Treaty in Athens on 16 April 2003, Hungarian
representatives gained observer status in the EU institutions’ until the country’s
accession, when the representatives became fully-fledged members of the institu-
tions. In the European Parliament, 24 seats were allocated to Hungarian observers,
who were delegates of the Hungarian Parliament, of whom 8 were members of the
CEIA. The importance of the possibility to monitor directly the European institu-
tional machinery during this hands-on experience is apparent: these observers, al-
though without a right to vote, could contribute to discussions, express their views,
obtain a thorough insight into the debates at the European level and gain invaluable
experience in that distinct ‘decision-making atmosphere’. Following the EP elec-
tions in June 2004, amongst the 24 Hungarian MEPs, 9 had earlier been observers
in the EP and 3 had been CEIA members.

The CEIA had an equally important role in raising public awareness with regard
to Hungary’s (future) EU membership, its potential implications and the future of
the EU with Hungary as a member. Thus, in this case, raising public awareness
meant basically informing the people about and making them interested in EU af-
fairs, the future of the EU and their country’s situation within this Union. Fulfilling
this task was an obvious challenge and the outcome naturally depended on various
factors, in particular the political culture, the consciousness of political aspirations
and the perception of society’s influence on the political decision-makers. Parlia-
mentary deputies proved to be a useful and authentic source of information for the
public regarding ongoing political events where the development of EU affairs was
an essential factor. Therefore, CEIA members often attended conferences, semi-
nars, and round-table discussions in order to provide information on the Committee’s
work and the corresponding European issues. In addition, the CEIA organised con-
ferences on issues relating to cooperation between governments and national par-
liaments.104 Prior to accession, at the initiative of one of the members of the CEIA
(and later an MEP in the political group of the European Socialist Party), Mr Csaba
Tabajdi, a popular road show called ‘Together for the United Europe’ promoted
accession with the participation of all parliamentary parties. The series of events,
organised all around the country, made it possible for MPs to transmit information
on the importance of accession and the expectations and implications of member-
ship and to demonstrate the different political groups’ agreement as to the impor-
tance of accession.

104 Additionally, after accession, the Committee’s successor organised in June 2005 a conference
which provided an opportunity for the 10 new Member States to exchange information on the scrutiny
procedure and their initial experiences one year after accession. Conference on ‘The Scrutiny Proce-
dure in the Ten New Member States’, organised by the Hungarian Parliament’s Committee on Euro-
pean Affairs, Budapest, 2-5 June 2005. Based on the findings taken from the Conference proceedings
and the processed standardised questionnaires circulated between the participating Member States, a
comprehensive edited volume was published by the Secretariat of the Hungarian Committee of Euro-
pean Affairs, see A. Juhász-Tóth, A nemzeti parlamentek és kormányok együttműködése európai uniós
ügyekben Magyarországon és az Európai Unió többi új tagállamában [The cooperation between na-
tional parliament and governments in European Union affairs in Hungary and the other new Member
States] (Committee of European Affairs 2005). The summary of the findings reveal, inter alia, that in
Cyprus, the Czech Republic, Malta and the Polish Seim, the standpoint of Parliament is consultative,
while in the other countries the standpoint politically binds the Government.
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3.2.4 Contacts with other standing committees, civil society and the EU arena

On the national level, the CEIA established contacts with other standing commit-
tees and their sub-committees in the Hungarian Parliament. Starting in 1996 at the
initiative of the Speaker, standing committees of the Hungarian Parliament set up
from among their members, sub-committees specialising in corresponding EU-re-
lated aspects of the standing committee. Between 1994 and 1998 eight standing
committees established such a sub-committee and from 1998 until 2002 16 such
committees were set up.105 In the parliamentary cycle between 2002 and 2006, out
of the 25 standing committees, 15 of them set up a sub-committee from among their
members.

The Committee also established contacts and dialogue with civil society, NGOs
and professional organisations.106 Before accession, useful dialogue had taken place
between the CEIA and the Hungarian EU Enlargement Business Council, and later
with the European Integration Council.107 The Hungarian EU Enlargement Busi-
ness Council, with its annual country-reports, contributed so that the Hungarian
Government could transmit an adequate impression of its preparedness before ac-
cession. The close cooperation and dialogue with these actors of civil society en-
sured that the greatest variety of interests were being heard, taken into consideration
and included into the overall national position represented by the Government. This
dialogue was of the utmost importance during the accession negotiations and re-
mained essential later on as well in order to get national civil society heard at the
EU level via the Government.108

Contacts and dialogue between the CEIA and the EU Departments of ministries
also proved to be important means to facilitate the import of sectoral expertise into
the work of the former and to provide the ministries with valuable information on
the position of the CEIA (and Parliament as a whole). During the accession period,
the CEIA considered it important to uphold contacts with the European Commission’s
Delegation in Budapest in order to ensure insight into the developments on the EU
level in general, as well as regarding the status of the enlargement procedure and to
obtain information on the EU’s view of the negotiations.

105 E. Győri, supra n. 64 at p. 403. However, as has been pointed during an interview in September
2007 with an expert advisor at the Secretariat of the Committee on European Affairs, the meetings of
these sub-committees were rather scarce.

106 J. Saád, ‘EU-Integráció a magyar parlamentarizmus tükrében: A Magyar Országgyűlés Európai
Integrációs Bizottságának szerepe és helye ez integráció folyamatában’ [EU Integration in the light of
the Hungarian Parliamentarism: The Role and Status of the Parliament’s European Integration Com-
mittee in the Integration Process], 4 Európai Tükör (2003) pp. 144-157 at p. 145.

107 The European Integration Council is an umbrella organisation operated by the Ministry of For-
eign Affairs and ensures continuous dialogue between the Government and interest groups which are
interested in EU policies. Among its members is the Government, various sectoral Chambers, agricul-
tural and industrial interest groups, sectoral trade unions, and the European Integration Commission of
Hungarian Trade Unions. For more on the European Integration Council see: <http://www.konfode
raciok.hu>.

108 Interview with a legal advisor at the CIEA’s Secretariat in April 2005.
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3.3 Cooperation between Parliament and the Government after
accession

As has been pointed out in the introductory analysis of this chapter, one of the
primary modifications that membership brings into the relationship between na-
tional parliaments and governments is the increased need for accountability of the
latter towards the national parliaments. Such accountability relates to the negotia-
tion instruction carried out during the EU decision-making and the proper imple-
mentation of those decisions by the executive at the domestic level. In Hungary, the
question of the cooperation mechanism between the Parliament and the Govern-
ment in the establishment of the national position was for a long time on the agenda
of political debates and academic studies before accession.109 In the following, the
study focuses on the Hungarian Parliament’s scrutiny related to the Government’s
integration policies and participation in the intergovernmental meetings of the Coun-
cil, where the involvement and direct influence of national parliaments’ is other-
wise rather limited.

3.3.1 The legal basis of parliamentary scrutiny

After accession, the national Parliament’s scrutiny as to how the Government con-
ducted European affairs was established in many legal documents. The adoption of
Act No. 53 of 2004 is based on the requirement that was established by the Consti-
tution during the pre-accession constitutional preparations, as has been explored in
Chapter 2, calling for an Act on the Cooperation between the Government and
national Parliament in EU affairs. This ‘Cooperation Act’ determines the informa-
tion rights and formal means of influence, the extent and impact of the scrutiny that
Parliament can exert as well as its detailed procedural rules and guarantees. An-
other source is the Standing Orders of the Parliament110 (requiring the support of a
two-thirds qualified majority vote of voting MPs for its adoption), which provides
for organisational rules as to the sifting of documents relevant to EU affairs and
their accessibility, and refers to the monitoring role of the Committee on European

109 See E. Győri, supra n. 64; J. Saád supra n. 106; N. Chronowski and J. Petrétei, ‘Az Országgyűlés
és a Kormány integrációs ügyekkel kapcsolatos együttműködésének szabályozásáról’ [Regulating the
Cooperation between Government and Parliament in EU Affairs], 9 Magyar Közigazgatás (2003)
pp. 530-540; T. Szűcs, et al., ‘A csatlakozó államok intézményi rendszerének az EU döntéshozatali
mechanizmusaihoz történő illesztése’ [Aligning the Institutional Structures in the Accession Countries
to the EU Decision-making Procedures], 1 Európai Tükör (2000) pp. 28-54; P. Hack, ‘A kormány és az
Országgyűlés viszonya a csatlakozás után’ [The Relation Between Government and Parliament After
Accession], in L. Majtényi and Z. Miklósi, eds., És mi lesz az Alkotmánnyal? [And What Will Happen
with the Constitution?], (Budapest, Eötvös Károly Intézet 2004) pp. 149-153; N. Chronowski and J.
Petrétei, ‘Előkészületben az Európai Unióhoz való csatlakozással összefüggő alkotmánymódosítás’
[Preparing the Constitution for EU Accession], 2 Jura (2002) pp. 115-124; N. Chronowski and J.
Petrétei, ‘EU-csatlakozás és alkotmánymódosítás: minimális konszenzus helyett politikai
kompromisszum’ [EU Accession and Amending the Constitution: Political compromise instead of a
Minimal Consensus], 8 Magyar Jog (2003) pp. 449-466.

110 Resolution 46/1994 (IX.30) OGY on the Standing Orders of the Parliament of the Republic of
Hungary, passed by Parliament on 20 September 1994.
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Affairs (CEA) as it was renamed after the country’s accession to the EU. In addi-
tion, the Governmental Resolution on the governmental coordination of European
affairs already discussed in the previous chapter also imports guarantees and re-
quirements for the efficient scrutiny procedure.111 Thus, such a (repeatedly) con-
firmed expression of the importance of the scrutiny procedure and Parliament’s
involvement in the conduct of EU affairs accentuates Parliament’s position vis-à-
vis the Government in these matters. Importantly, the qualified majority require-
ment (two-thirds of MPs voting) for the adoption of the underlying act on the
cooperation between the Parliament and Government necessitated the overall sup-
port of the parliamentary powers (the governing and opposition parties) in estab-
lishing the applicable framework and can be regarded, prima faciae, as a model
established and operated based on their consensus.

The chosen model – based on the underlying consensus of the parliamentary
forces – finally assigned a moderate control power to Parliament over the
Government’s participation in the EU decision-making process. The ex ante con-
trol is conducted through information rights and deliberative rights, in practice ex-
ercised in a rather active manner. Yet, the standpoint that the Committee adopts
serves as a mere guidance, thus not a legally binding but merely a political mandate
for the Government. In addition, while the legal framework for the assessment of
the Government’s conduct is provided (albeit without explicit provision on em-
ployable sanctions), in reality the ex post control does not trigger close follow-up,
enforcement or investigation. This moderate control function is carried out in a
rather ‘centralised’ manner, in as much as a significant portion of the scrutiny pro-
cedure and power rests with the Committee of European Affairs. In this function,
the CEA is a preparatory, coordinating actor which, essentially, has competence to
make decisions in the name of Parliament as a whole. However, we will see that the
centralised character of the system is toned down by the involvement of other sectoral
parliamentary committees.

3.3.2 The scrutiny procedure

The scrutiny procedure can be divided into distinct phases. In the preparatory phase,
the draft EU proposals are selected for scrutiny. The CEA may require another
standing committee to discuss the draft proposal and deliver an opinion on the EU
draft before the CEA adopts its position. This is followed by the deliberation of the
CEA on the matter, which involves the hearing of relevant governmental officials
of senior rank (state secretary or under-state secretary level) but this is also the
stage where the CEA may involve civil society and professional organisations in
the discussion. Based on such deliberations, the decision-making process leads to
the adoption of a standpoint rendered by the Committee, but expressed in the name
of the entire Parliament, which the Government must ‘take into account’, although

111 Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006 on the Participation in EU decision-making procedures and related coordination tasks].
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it is not bound by it, legally speaking. Finally, the ex-post scrutiny ensures that after
having represented the national position in Brussels during the decision-making
procedure, the Government briefs the CEA on the outcome of the EU decision-
making procedure. In the following, a detailed overview and evaluation of the scru-
tiny procedure will be presented.

3.3.2.1 The scope of the information transmitted by the Government and the
initiation of the parliamentary discussion
The general obligation for the Government to transmit information to Parliament
was established under the Constitution, where the inserted amendment requires that
the Government shall send to Parliament all the proposals that are on the agenda in
the decision-making procedures at the EU institutions composed of Member States’
governmental representatives.112 This obligation was reinforced in the Cooperation
Act to ensure parliamentary control prior to the Government’s actions taken in the
Brussels arena. Such ex ante control facilitates Parliament’s possibility to examine
and to contribute to the Government’s position that this latter intends to represent in
the Brussels. Thus, the ex ante monitoring starts by sifting the incoming documen-
tation, which in Hungary is fundamentally selective, meaning that not each EU
legislative draft will be discussed and followed up by the CEA and, if applicable, by
other standing committee. Such selection facilitates a bearable workload for scru-
tiny, a deeper monitoring of issues that will eventually be selected and saving time
may help in as much as the ex ante scrutiny, if initiated, can still be carried out
effectively before the actual commencement of the decision-making in Brussels.
This part of the management of the scrutiny procedure rests with the Secretariat of
the CEA and experts of the government and the parliamentary factions, who, in this
preliminary phase, select the proposals that will be put forward to the CEA. The
selection is carried out taking into account the legislative plan of the Commission113

the planned working programme of the Council prepared by the Presidency,114 as
well as the list prepared by the Government each semester in which this latter indi-
cates which issues fall within the legislative scope of Parliament and may subse-
quently entail the adoption of an Act of Parliament for implementation.115 This
latter list is discussed by the European Inter-Ministerial Coordination Committee
and approved by the Minister of Justice. In addition, this indicative list also forms
part of the overview to be presented to the CEA regarding the programme of each

112 Art. 35/A(2) Constitution. Art. 2(1): ‘The Government shall send all draft legislation, proposals
and documents being on the agenda in the decision-making procedures of the institutions of the Euro-
pean Union operating with governmental participation immediately after receipt to the Parliament.’
Art. 2(2): ‘The Government shall also send any other clearly specified document if and when requested
by the Parliament.’

113 See Chapter 3, section 6.2.1.
114 See Chapter 3, section 4.
115 Art. 2(3)-(5) of Act No. 53 of 2004 on the Cooperation between the Parliament and the Govern-

ment in European Union Affairs. This list submitted by the Government to Parliament raises attention
to the potential legislative tasks of Parliament if the future implementation of the European Act re-
quires a qualified majority within Parliament, or if the act is related to fundamental rights or obliga-
tions, or may trigger an amendment of already existing acts of Parliament.
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upcoming Presidency and the Hungarian priorities and governmental tasks attached
thereto and gives a brief overview of the draft EU legislative proposals, their im-
portance and the potential implementing legislation that they may entail.116 In the
first semester of 2005, this indicative list contained 30 EU legislation proposals,
and the CEA initiated scrutiny procedures with regard to 5 of them.117 As to how
satisfactory the scrutiny can be regarded considering the limited amount of selected
issues, one should take notice of the aspirations that are in balance. On the one
hand, the aim is to have effective and meaningful debate on issues and prepare
carefully established standpoint that serves to contribute to the national position.
On the other hand, one may argue that such selection is a limitation that restricts the
parliament’s actual influence and hence defeats or at least hampers the purpose of
scrutiny. On should perhaps look into the original purpose that the Hungarian Par-
liament – through the CEA – had set as the purpose of its scrutiny, which is a
detailed deliberation leading to the establishment of a standpoint serving guidance
to the Government. Such detailed debate can only be conducted in a restricted ca-
pacity/timeframe, taking in account that the CEA only meets once a week.

The enhanced role and upgraded position of the Minister for Foreign Affairs
within the Government is revealed in the fact that the Minister is responsible for
preparing and submitting the overview of the legislative proposal to Parliament and
if scrutiny procedure is initiated and Parliament wishes to further discuss the
Government’s corresponding draft position (as will be discussed below) the Minis-
ter for Foreign Affairs is responsible for communication between the phases of
interministerial coordination (explored in the previous Chapter 5) and the parlia-
mentary committee discussing its input in the Government’s position.

After the selection of documents and EU legislative proposals, a decision is
taken on the proceeding with the actual scrutiny procedure and the conciliation
between the Government’s proposal and Parliament’s position on the issue. The
scrutiny procedure can be initiated by the CEA and by the Government itself in
order to engage in further discussion with Parliament on a specific issue, and thus
gain more legitimacy for the position represented in Brussels. In addition, 2/5 of the
membership of the CEA and other standing committee may propose the initiative of
the scrutiny procedure.

If the CEA initiates the scrutiny procedure, the decision on the conduct of the
procedure is taken at a meeting of the CEA which is open to the public. The CEA
initiated the first scrutiny procedure in September 2004, a little less than half a year
after accession. In the course of the following year, the CEA decided to initiate the
scrutiny procedure in altogether 34 proposals. In 29 cases the CEA discussed the
issue more than once, but it is difficult to know whether putting the issue on the
agenda on multiple occasions was caused by a confrontational position between the
government and opposition members of the committee, or whether it was actually

116 Art. 68 Governmental Resolution No. 1123/2006 on the Participation in EU decision-making
procedures and related coordination tasks.

117 K. Szalay and A. Juhász-Tóth, ‘Az Európai Uniós döntéshozatal kontrollja a nemzeti
parlametekben II’ [The control of EU decision-making procedures in national parliaments, Part II], 3
Európai Tükör (2006) pp. 75-97 at p. 79.
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the result of a thorough discussion and debate.118 During this period, the CEA adopted
its standpoint in 22 cases and was briefed by the representative of the lead ministry
on the outcome of the EU decision-making machinery regarding 15 proposals, ei-
ther in an oral or written format.

3.3.2.2 Formalising the position of Parliament
If a scrutiny procedure is initiated, the Government is requested to present to the
CEA its draft negotiation position for an overview and discussion. The establish-
ment of the Government’s negotiation position is then coordinated by the Coordi-
nation and Legal Affairs Department at the Ministry of Foreign Affairs and the
issue travels through the conciliation process that Chapter 5 analysed in detail. Thus,
if the position cannot be agreed upon in the expert committee, the European Inter-
Ministerial Coordination Committee, or, ultimately, the Government will determine
the negotiation position and then submit it to Parliament. The complete submission
has to take place at a moment when, taking into account the schedule of the EU
legislative procedure at hand, the scrutiny procedure can still be effectively carried
out. Thus there is no objective deadline for such submission. The Cooperation Act
provides for the required flexibility with regard to the challenge that following the
course of EU decision-making may impose. Consequently, the Government may
modify its position with regard to the developments taking place in the Brussels
arena (which may occur when the Commission withdraws its proposal, or so as to
achieve alignment with the outcome of the different round of readings in the Euro-
pean Parliament or the Council and its preparatory organs). Naturally, in such a
case the Government is required to inform the CEA of any changes to the proposals
and positions. Similarly, taking into account such modifications, the CEA may also
revisit its previously established position and amend it accordingly.119

The Government’s submission should include the following obligatory elements:
a summary of the draft EU legislation in question; an indication of the type of EU
decision-making procedure (for example, codecision, the requirement of qualified
majority voting or unanimity), the envisaged schedule for the discussions and the
adoption of the draft, the position of the Government and its objectives to be ob-
served during the decision-making, and an indication of the legislative tasks that
the adopted EU legislation may subsequently entail (i.e., the transposition of direc-
tives).120 In addition, the Parliament may require a broader overview and some
complementary information, such as a brief explanation of the expected economic,

118 The minutes of the CEA meetings reveal that during the 2002-2006 parliamentary term the
following proposals were put on the agenda on most occasions and discussed to the greatest extent:
the REACH directive (7 times), the services directive (5 times), financial perspectives 2007-2013
(11 times), the establishment of the EU Fundamental Rights Agency (7 times). The striking (political)
interest that Hungary wished to represented in the negotiations on each proposal and the (political-
social-economic) implications of these decisions required extensive discussion by the CEA as well as
the hearing of representatives of government and other governance actors by the committee to formu-
late its decision.

119 Art. 5 Act No. 53 of 2004 on the Cooperation between the Parliament and the Government in
European Union Affairs.

120 Ibid., Art. 3(3).
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budgetary and social impacts of the legislative measure at hand, and also an indica-
tion of the corresponding legislation in force in Hungary at the time. The positions
taken by EU institutions and other Member States, if these have already been made
available, may also be of interest for the adoption of Parliament’s position on the
issue.121 The extensive explanation serves to provide the broadest possible impres-
sion of the draft itself and the Government’s position with thorough reasoning, its
implications for the Hungarian legislation, the envisaged course of the decision-
making procedure (possible allies in qualified majority voting, reluctant Member
States, the European Parliament’s position) and the impact of the EU legislation on
the development of the given policy at the domestic level. As will be seen, the
involvement of other standing committees may import expertise into the scrutiny
procedure with regard to their special policy matters.122

In order to generate more engagement and involvement from the members within
the CEA, they have served as rapporteurs for each dossier since October 2006. The
parliamentary factions of the government as well as the opposition appoint the rap-
porteur from among the CEA members who elaborate and put forward the positions
and opinions of the respective factions. My respondents reported that this practice
has significantly increased the involvement of the CEA members in the scrutiny
procedure and offered an additional linkage between the individual committee mem-
bers and their factions with regard to EU matters, even though for the time being
the acceptance of the appointment as rapporteur is voluntary.

3.3.2.3 Involvement of other parliamentary standing committees in the scrutiny
procedures
The chairperson of the CEA can request the involvement of a standing committee
and the parliamentary political groups can also propose the assignment of further
standing committees to deliver an opinion on the proposal at issue.123 If a standing
committee requires such an assignment, its involvement is obligatory.124 The par-
ticipation of standing committees is an undeniable advantage. With their
specialisation as well as the established links with interest groups and civil society
they can highlight important sectoral considerations to the CEA. My interviews at
the Secretariat of the CEA revealed that the standing committees regularly make
use of the possibility explicitly offered by the Standing Orders to deliberate on the
proposal if needed, with the involvement of representatives of civil society and to
submit an opinion.125 Importantly, some standing committees (my interviews re-
vealed this in particular with regard to the committee on the environment) invite

121 Art. 3(4) Act No. 53 of 2004 on the Cooperation between the Parliament and the Government in
European Union Affairs and Art. 134/B(2) Parliamentary Resolution No. 47/2004 (V.18) (Standing
Orders).

122 Art. 134/B(1) Parliamentary Resolution No. 47/2004 (V.18) (Standing Orders).
123 K. Szalay and A. Juhász-Tóth, ‘Az Európai Uniós döntéshozatal kontrollja a nemzeti

parlamentekben I’ [The control of EU decision-making procedures in national parliaments, Part I],
2 Európai Tükör (2006) pp. 36-60 at p. 51.

124 Art. 134/B(4) Parliamentary Resolution No. 47/2004 (V.18) (Standing Orders).
125 Ibid., Art. 134/B(4)-(5).
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and conduct hearings of ministerial representatives on EU matters even outside the
scrutiny procedure. Thus, awareness of ongoing EU legislative developments in-
creasingly spreads within Parliament and its specialised committees. However, the
rapid developments in the EU legislative procedure require flexibility from these
standing committees during the scrutiny procedure. Respondents reported that ad-
justing to these dynamics was one of the stumbling blocks in the early period, until
late 2005, and on a couple of occasions the CEA could not wait for the standing
committee’s opinion to include it in the adopted standpoint. According to the appli-
cable rules, the CEA takes into account the established opinion of the standing
committee, but can also establish a position without an expressed opinion of an-
other standing committee.126 Between September 2004 and September 2006, out of
the 43 instances when scrutiny was initiated, another standing committee was in-
volved and formulated its opinion regarding the proposal in the majority of cases:
on 39 occasions. The opinion of the standing committee is then submitted to the
CEA, which then adopts the Parliament’s standpoint.

3.3.3 The adoption of Parliament’s standpoint on the Government’s
negotiation position

Next to the input from the standing committees, the CEA formalises its opinion
based on research carried out by its secretariat and experts as well as based on the
discussions and hearings that it had conducted.127 In the course of time, through
practice, multiple forms of cooperation and interactions have developed between
the CEA and the Government. In an interview conducted in 2005, officials of the
CEA Secretariat indicated that when more scrutiny procedures commenced at the
same time, the coordination unit (then the Office for European Affairs) informed
the CEA when the draft position would be established at the governmental level so
that the CEA could organise and schedule its own work in the light of the develop-
ments at the coordination end. For similar reasons, the Government forwarded im-
pact assessment studies to the CEA with regard to extensive, complicated and crucial
proposals such as regarding the patentability of software and the liberalization of
services (Services directive).128

Having discussed the EU proposal and the coordinated position of the Govern-
ment with the assistance of the previously mentioned sources, the CEA adopts its
recommendations and guidelines to the Government for its participation in the Eu-
ropean legislative procedure. The adoption of the CEA’s standpoint is by simple
majority voting in theory, but the Chairman consistently aims to achieve consensus.
This means that in practice, voting has not taken place. In case if actual voting,

126 Art. 4(1) Act No. 53 of 2004 on the Cooperation between the Parliament and the Government in
European Union Affairs, Art. 134/B(6)-(9) Parliamentary Resolution No. 47/2004 (V.18) (Standing
Orders).

127 ‘Legal provisions regulating the cooperation of the Parliament and the Government in European
Union Affairs’, Information Booklet, Committee of European Integration Affairs, Hungarian National
Assembly 2004.

128 See K. Szalay and A. Juhász-Tóth, supra n. 117 at p. 81.
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however, since the composition of the CEA reflects the composition of Parliament,
the governing party (or coalition) would have the majority of votes. Consequently,
there would be little room for the opposition to overtly attack the Government at
this point. The minutes of some CEA meetings reveal that if the opposition displays
strong reservations, the Chairman of the CEA mitigates the different opinion which,
as has been pointed out, has so far lead to consensus without exception.

The adopted standpoint of the CEA is then sent back to the governmental level
and the corresponding stage of the coordination chain as the input of Parliament in
Hungary’s negotiation position in the European lawmaking procedure. Subsequently,
the CEA may request the relevant minister or state secretary to appear before the
CEA and present the Government’s negotiation position prior to the discussion of
the matter in the Council.129 The degree to which this parliamentary opinion influ-
ences and shapes the Government’s negotiating position can only be evaluated if
we look at its enforceability and the sanctions that Parliament may impose if the
Government neglects to represent the parliamentary position.

3.3.4 The impact of Parliament’s standpoint

The ‘strength’ and nature of the standpoint given by Parliament and thus the impact
of the scrutiny is a pivotal element in the efficiency of scrutiny procedures. The
impact of the scrutiny procedure overall refers to the degree to which Parliament
can shape the Government’s negotiation position and can hold the Government
accountable for its representation of the position.

The outcome of the political compromise laid down in the Cooperation Act settled
for a politically binding mandate. Thus, the Government is required to base its
negotiation position on the standpoint expressed by the CEA, and through the CEA,
the entire Parliament. However, the standpoint adopted in the scrutiny procedure
merely provides guidance and a framework for the Government in the representa-
tion and negotiation processes in Brussels, because it only highlights the issues that
Parliament considers necessary to represent in the EU decision-making procedures.
This is far from being a considerable influence and an actual and explicit conferral
of a binding mandate on the Government. Holding the Government account through
the ex post control implies that following the adoption of a decision in Brussels
involving the representatives of the Government, the Minister of the lead ministry
will submit a written brief to the CEA on the outcome (be it a political agreement, a
legislative measure or a joint position) if the CEA had previously indicated the
requirement for such a briefing or if it had adopted a position on the proposal through
the scrutiny procedure.130 The Government has to put forward justifications if it had
deviated from the Parliament’s standpoint. If the legislative issue at hand would
require a two-third qualified majority voting in the Hungarian Parliament, the CEA
decides whether it accepts justifications.131 If the Government has deviated from

129 Art. 4(3) Act No. 53 of 2004 on the Cooperation between the Parliament and the Government in
European Union Affairs.

130 Ibid., Art. 6(1).
131 Ibid., Art. 6(2).



250 chapter 6

Parliament’s position, the issue is first discussed at the governmental level by the
Inter-ministerial Coordination Committee and subsequently by the Government.
The minister who is primarily responsible carries out the oral submission to the
CEA.132 However, it is apparent in practice that the conduct of ex post control by
the CEA does not receive as much importance and attention as the deliberations
leading up to the establishment of its standpoint. While the reports are duly submit-
ted by Government following the requirement of the Cooperation Act, no forceful
debates, deliberations have analysed those reports in an attempt to hold Govern-
ment accountable for the position it had taken. The political realities would also
prevent the political sanction that the CEA may trigger if Government disregards
the assigned standpoint. Since the composition of CEA corresponds to the compo-
sition of Parliament and comprises of a majority of governing parties, it is unlikely
that those MPs would openly criticise and wish to sanction the Government. On
one occasion, namely regarding the reforms of the sugar sector, the government
compromised its position for the sake of the strategy that it had to follow during the
QMV voting, but no significant consequences followed at the CEA hearing, be-
cause the MPs accepted the Minister’s justification. Furthermore, an additional ex
post control element is the submission of an annual report to the plenary session by
the Government on questions concerning Hungary’s membership and the status of
European integration.133

In relation to the use of the scrutiny reserve (i.e., in the event that the govern-
mental representative cannot give his/her consent at the Council until the parlia-
ment has decided on the mandate),134 the legal texts in Hungary do not provide for
this instrument. However, a senior official of the CEA secretariat reportedly en-
countered a few Council working group documents where the Hungarian represen-
tative referred to the scrutiny reserve imposed by the national parliament and
pretended that his/her hands were tied. This technique was presumably used as a
negotiation strategy to gain time in the discussions, to explore the position of the
other Member States and, possibly, to seek coalitions. In addition, despite the lack
of a legal basis for the scrutiny reserve, the Government referred to this concept
being imposed by Parliament in another Council working group meeting, but this
time in order to actually forward the issue to the CEA before the proposal. The
legislative procedure concerned the proposal for the regulation of the European
Parliament and the Council amending Regulation (EC) No. 2004/2003 on the Regu-
lations governing political parties at the European level and the rules regarding
their funding was to be discussed next at the COREPER level. The Governmental
representatives in the working group considered the input of the national parlia-

132 Arts. 79-81 Governmental Resolution No. 1123/2006 on the Participation in EU decision-mak-
ing procedures and the corresponding governmental coordination.

133 Art. 7(4) Act No. 53 of 2004 on the Cooperation between the Parliament and the Government in
European Union Affairs. The first report of this kind after accession was submitted by the Government
via the Minister without portfolio responsible for European Integration Affairs and was discussed in a
general debate by the CEA in its session of 19 April 2005.

134 See the evaluation of the scrutiny reserve employed in the UK earlier in this chapter discussing
the different European models of parliamentary control in EU matters.
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ment to be so indispensable in this matter that they blocked the procedure and re-
quired the input of the CEA with regard to this proposal that was otherwise consid-
erably promoted and forcefully advanced in the European legislative procedure.135

The illustrative overview of scrutiny procedure can be found in Table 4 above.

3.4 Parliament’s participation in establishing comitology mandates

Parliament’s involvement in comitology mandates is ensured, similar to any as-
signed mandate to be represented by governmental representatives at the EU level,
if the Committee of European Affairs decides to carry out the scrutiny procedure.
However, until the end of 2007, no such procedure had been initiated by this Com-
mittee and other standing committees have equally neglected the issue of partici-
pating in the establishment of a comitology-related mandate. The reason for this is
that in Hungary, as was pointed out above, the sifting of documentation that may be
subject to scrutiny is selective and the Secretariat of the Committee of European
Affairs generally chooses proposals in which it shows a particular interest as well
as proposals which are susceptible to scrutiny. It was also discussed that the Com-
mittee decides on which of these proposals will actually be the subject of scrutiny.
In the case of comitology proposals, the experts of the CEA Secretariat explained
that the opaque system of the comitology procedures and the difficulty in following
up the different positions discourage them from choosing related proposals and
putting them forward for scrutiny. These experts revealed that while in the case of a
Council-related mandate and decision-making in consultation or co-decision pro-
cedures various databases are at their disposal (such as OEIL and Pre-lex), there is
no such source of information for comitology committees.136 This leads to the par-
ticular situation where Parliament does not make use of its ex-ante control power
which has been provided to it and the ministerial representatives participate in the
tertiary lawmaking by modifying the Commission’s proposal or agreeing to it, without
the national parliament having had a say in, or even a look at their position. Conse-
quently, the comitology procedures lack democratic control not only at the Euro-
pean level (as was noted regarding the continuous battles of the European Parliament
to have more say therein as discussed in Chapter 3), but at the level of the national
parliaments as well. In the case of Hungary this practice provides a green light to
the Government to commit the country to tertiary legislative acts adopted at the EU
level.

3.5 Other forms of consultations between the Parliament and
Government

The Cooperation Act requires that prior to European Council meetings the Govern-
ment presents its pivotal political positions, strategies and goals to Parliament. The

135 Minutes of the CEA meeting of 9 October 2007. Available at: <http://www.parlament.hu/biz38/
bizjkv38/EIB/0710091.htm>.

136 Interview with a senior official from the Secretariat of the Committee of European Affairs in
May 2007.
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Government puts forward a report to and organises a discussion session with the
Speaker of the House, the leaders of the political parties, the Chairperson and vice-
chairpersons of the CEA, the chairpersons of the Constitutional Committee, the
Foreign Affairs Committee, and the other standing committees, respectively.137 Until
late 2007 each member of the CEA was involved in this group, but an amendment
of the Cooperation Act modified it, due to the poor attendance of the CEA members
at these sessions. Since accession, such consultation sessions have been organised
before the formal meetings of the European Council. The efficiency of this consul-
tation can be questioned and very much depends on how elaborately the interested
parties have reflected on the circulated Government position. At times, politicians
from the opposition have made use of such sessions to reveal their opinions and to
criticise the Government relating to domestic political issues in a passive man-
ner.138 Similarly, the Prime Minister reports to the plenary on the outcome of the
meetings of the European Council. In addition, the Government is required to sub-
mit an annual general presentation regarding the country’s tasks stemming from
membership as well as the status of integration.139 With regard to Hungary’s prepa-
ration for the EU Presidency in 2011, the Cooperation Act requires that the Govern-
ment reports to Parliament on the preparations every six months or more often, if
necessary.140

3.6 The involvement of civil society and business organisations in the
discussions

As has been indicated earlier in this chapter, the CEA found it important to involve
civil society as well as representatives of business organisations in the discussion
revolving around Hungary’s EU accession. The involvement of these non-political
actors is also crucial in the scrutiny procedure for establishing the position of the
CEA or that of another standing committee assigned to discuss the proposal. The
scrutiny mechanism only emphasised the need for the broadest possible range of
interests accommodated in the established national position, for which an invitation
to the discussions is made by the CEA. Such a hearing may relate to general issues,
such as the evaluation of the Hungarian economy after accession, which was pre-
sented by the Hungarian European Business Council offering a reflection on the
experience of the first two years as an EU member in July 2004. The Hungarian
European Business Council (HEBC) issues a yearly report on the situation of the
Hungarian economy and puts forward suggestions for the political level. Every
year, the CEA invites the HEBC to discuss this annual report and the pertinent

137 Art. 7(1) Act No. 53 of 2004 on the Cooperation between the Parliament and the Government in
European Union Affairs.

138 In December 2006, the MPs of the opposition FIDESZ party did not attend the consultation
session in order to demonstrate their disapproval of the way the Prime Minister represents the country
at international level. Népszabadság Online, 13 December 2006.

139 Art. 7(3)-(4) Act No. 53 of 2004 on the Cooperation between the Parliament and the Govern-
ment in European Union Affairs.

140 Ibid., Art. 7(2).
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issues regarding the Hungarian economy.141 Furthermore, the HEBC presented an
analysis of required economic reforms and their realisation in late 2006, when do-
mestic political developments proved to hinder economic reforms.142

With regard to a specific Commission proposal on the sustainable European
wine sector,143 the Commission found it important to air the main notions in order
to see the preliminary reactions from the Member States during the preparatory
phase in June 2006. At this early stage, the CEA found it crucial to put the issue on
its agenda and it invited representatives from a significant range of interested bod-
ies: the Ministry of Agriculture, the Hungarian Wine and Grape Producers Associa-
tion, Local Agricultural Associations and private companies to canvass their ideas
on how Hungary should take a position and proceed in the negotiations. After this
general discussion, the scrutiny procedure was initiated by the CEA, giving the
interested parties real opportunities to exert an influence on the national position.144

3.7 Hearings of the Hungarian members of EU institutions

Under the Standing Orders of the Parliament and the Cooperation Act, the Govern-
ment nominates the Hungarian members of the Commission, the ECJ, the Court of
First Instance, the Court of Auditors and the Board of Directors of the European
Investment Bank (EIB).145 The CEA and the relevant standing committee may hear
the nominee; however, the parliamentary committees do not vote on the nominee.146

The Hungarian Parliament has not made any meaningful use of this right because
the Cooperation Act entered into force after the Hungarian members took up office
at these EU institutions and the EIB. The Hungarian Commissioner appeared be-
fore the CEA after he had been appointed and later after the first year of his appoint-
ment.147 Apart from pre-appointment hearings, there is no legal requirement for the
Hungarian Members of the EU Institutions to appear before Parliament during their
tenure. However, the Hungarian member of the Court of Auditors has, on his own
initiative, engaged in discussions with the CEA in order to put forward his ideas
about the function of the Court of Auditors, his experiences working at the Court of
Auditors, with special attention being given to the annual report of the Court of
Auditors, and issues of particular relevance to Hungary as well as an evaluation of
the actions and reactions of the Hungarian authorities to signals from the Court of

141 A. Juhász-Tóth, Európai uniós ügyek az Országgyú́lésben [European Union affairs in the Hun-
garian Parliament] (Budapest, Országgyú́lés Hivatala 2008).

142 Presentation of a paper entitled ‘Itt az idő’[It’s time]’ by the Hungarian European Business
Council to the CEA on 25 October 2006.

143 Communication from the Commission to the Council and the European Parliament entitled
‘Towards a sustainable European wine sector’, COM(2006) 319 final.

144 Minutes of CEA meeting June 2006.
145 Art. 134/C of the Standing Orders Parliamentary Resolution No. 47/2004 (V.18) OGY on amending

the Standing Orders Parliamentary Resolution No. 46/1994 (IX.30) OGY; Art. 8 Act No. 53 of 2004 on
the Cooperation between the Parliament and the Government in European Union Affairs.

146 Art. 134/C of the Standing Orders Parliamentary Resolution No. 47/2004 (V.18) OGY on amending
the Standing Orders Parliamentary Resolution No. 46/1994 (IX.30) OGY.

147 CEA meetings 19 October 2004 and 19 December 2005.
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Auditors.148 None of the Hungarian members of the European Court of Justice have
appeared before the CEA. The reason for this is the might be the underlying prin-
ciple that they may not comment on any ongoing procedure or the details of their
deliberations on the bench.

3.8 The involvement of Hungarian MEPs in the work of the national
parliament

Deliberations with Hungarian MEPs can be beneficial to the work of the CEA as
well as the entire plenary and may provide information on EU matters for an exten-
sive number of national MPs. Despite the fundamentally different setting in which
the MEPs and MPs work, the similar approach employed with regard to their roles
as directly elected representatives of their constituency underlines the mandate that
they possess. In Hungary the situation is even more particular, because the first
round of MEPs elected and taking office in 2004 are without exception familiar
with domestic political issues and are often at the forefront in their parties and on
the lists that the latter have established for EP elections. As has earlier been men-
tioned in this chapter, many of them had been MPs prior to their MEP mandate. The
interaction between the two sets of parliamentarians is therefore interesting to ex-
plore.

Act No. 57 of 2004 on the status of the Hungarian members of the European
Parliament stipulates the right of the Hungarian MEPs to participate with delibera-
tive rights in the meetings of the standing committees and the plenary meetings and
to contribute to the discussion of European matters.149 Such a participatory right
has been confirmed in the Rules of Procedure of the Parliament, providing that
Hungarian MEPs may engage in the debates and may participate and speak during
the plenary sessions.150 The MEPs may also be invited to the meetings of the stand-
ing committees, regardless of the agenda points to be discussed.151 Hungarian MEPs
have so far participated in the workings of the Hungarian Parliament by means of
occasional speeches at the plenary sessions as well as by contributing to the discus-
sions carried out in the standing committees, such as the CEA. At the plenary ses-
sions, Hungarian MEPs have participated by delivering speeches regarding the
signature and ratification of the Treaty on the Constitutional Treaty for the Euro-
pean Union,152 the ratification of the Accession Treaties of Romania and Bulgaria153

148 Minutes of CEA meeting 22 March 2005 and 27 February 2007. Available at: <http://www.parla
ment.hu/biz38/bizjkv38/EIB/0702271.htm#_Toc160857549>.

149 Art. 16(1) of Act No. 57 of 2004 on the Status of Hungarian Members of the European Parlia-
ment [Az Európai Parlament magyarországi képviselőinek jogállásáról című törvény] English version
available at the Hungarian Parliament’s website: <http://www.parlament.hu/internet/plsql/
ogy_biz.keret_frissit?p_szerv=182&p_fomenu=51&p_almenu=20&p_ckl=&p_rec=I&p_nyelv=EN>.

150 Art. 1 of Parliamentary Resolution No. 68/2004 (VI.22) OGY on the Rules of Procedure, amending
46/1994. (IX.30) OGY Parliamentary decision.

151 Ibid., Art. 2.
152 Three out of the twenty-four MEPs contributed to the general debate on 5 October and 1 Decem-

ber 2004.
153 Two MEPs on 20 September 2005.
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and the debate on the New Development Plan.154 The discussions revolving around
the adoption of the annual national budgets received remarkable attention from the
MEPs in 2005,155 2006156 and 2007.157 Apparently, the allocation of financial means
at the national level, in the light of the EU’s financial perspectives, constitutes such
a vital political interest to which a significant number of MEPs wish to contribute
their opinion on the situation viewed from Brussels and especially the European
Parliament. Such practice can be of added value to the national Parliament in adopt-
ing the budget along the governing party-opposition divide while importing views
from politicians working in an assembly which lacks such a division, but rather
contributes to the adoption of the EU budget on a consensual basis (such as the
European Parliament). As to the MEPs’ involvement in the work of standing com-
mittees, it is no surprise that the CEA typically makes more use of their participa-
tion. Other standing committees seem to involve of MEPs to a distinctively lesser
extent.158

Importantly, in December 2005 the CEA organised an open day with the partici-
pation of MEPs to discuss the Commission’s annual Legislative and Working Plan
envisaged for 2006. Furthermore, a general discussion was held between with the
Hungarian MEPs within the framework of a CEA meeting in March 2005. Some
MEPs are of the opinion that their relatively infrequent visits to CEA meetings is
caused by the simple fact that they have to be present in the work of the European
Parliament and the committee in which they are members.159 It might also be pointed
out that those MEPs who engage most frequently in deliberations and discussions
with (committees of) the Hungarian Parliament are those who were themselves
members of the Committee of European Affairs prior to their MEP mandate.

Another very important forum is provided by the meetings between the Speaker
and the MEPs (usually involving the chairperson of the CEA and those of other
relevant standing committees), which have been organised on five occasions be-
tween accession and May 2007, focusing on issues developed at the EU level and
which are of primary concern for Hungary, but also on domestic issues that the
MEPs can reflect upon. This forum is definitely one way of exchanging informa-

154 One MEP on 17 October 2006.
155 One MEP on 4 November 2004.
156 Six MEPs on 2-3 November 2005.
157 Seven MEPs on 16-18 November 2006.
158 Between October 2004 and May 2007, Hungarian MEPs participated in and spoke at eleven

meetings of the CEA, either commenting on the presentation given by senior governmental representa-
tives (see in the previous chapter the hearings and briefings given periodically by the Prime Minister as
well as the Minister for Foreign Affairs) but also on occasion concerning concrete issues, such as the
exposé by the Minister of Finance on Hungary’s convergence programme in 2006, or concerning the
proposal of the Waste Directive in May 2007. The environmental committee involved asked for the
opinion of Hungarian MEPs regarding the proposal of the REACH directive, while in more general
terms MEPs made presentations to the economic committee and the human rights, minority rights and
religion committee on the working of the European Parliament. Many MEPs have been involved in the
debate in the committee on youth, social and family affairs when the integration of Roma and the
European Union was discussed or when the labour and employment committee organised an open day
on employment opportunities of women.

159 Minutes of the CEA meeting of 20 July 2006, speech by József Szájer MEP-EPP.
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tion between the representatives of Parliament and MEPs and could successfully
contribute to a more efficient representation of the national position in issues where
the European Parliament is involved through the co-decision or assent procedures.160

However, respondents from the Secretariat of the CEA pointed out, that the actual
participation of the MEPs has been decreasing, which is in contrast to the effort that
they had previously put into establishing strong dialogue with Parliament. Interest-
ingly, the political factions in Parliament maintain regular contacts and discussions
with the MEPs and their advisors. At the beginning of each semesterial parliamen-
tary session, the factions seek information from the MEPs as to what developments
can be expected in the EU legislative procedure, in particular the EP’s work.161

3.9 Contacts with the Brussels arena and the EU institutions

As has been discussed, the Secretariat of the Committee of European Affairs pro-
vides assistance in the management of the scrutiny procedure through the selection
of documents, offering background information and analysis to the CEA and gen-
eral assistance in the preparation and conduct of the Committee’s work and its
meetings. With regard to the entire plenum and all its members and committees, the
EU Department of the Parliament’s Office for Foreign Relations fulfils the more
general coordination roles which are not integrated into the scrutiny procedure, but
rather facilitate Parliament’s work in following up on general European matters.
This function materialises in providing information in a weekly newsletter on the
development of the most pertinent issues for EU legislation, in particular those
which are high on Hungary’s priority list. The EU Department also prepares re-
ports, briefings and strategic advice to the Speaker of the House with regard to each
forthcoming Presidency and prepares the previously mentioned consultation meet-
ings preceding each presidency term. In order to enhance cooperation and coordi-
nation, the EU Department organises meetings, discussions between the highest
level officials (typically Speakers) of the national parliaments,162 prepares the meet-
ings of the parliaments’ standing committees and organises discussions intending
to open up new forms of interaction (for example, the Euro-Mediterranean parlia-

160 The summaries of these meetings reveal that the discussions revolved around crucial issues.
Such issues of primary importance were, for example, the EU financial perspectives for 2007-2013 and
a recurring issue was the question of minority protection with regard to Hungary’s vested interest in the
protection of Hungarians living in neighbouring countries. The insertion of minority protection into the
work of the European Fundamental Rights Agency was also raised at one of these meetings, with
special attention being given to the fact a Hungarian MEP was the rapporteur on the proposal for the
establishment of the Agency.

161 As will be seen in Chapter 7, as an illustration of how Hungarian MEPs conduct their work
while promoting the national interest and issues of national importance, it may occur that MEPs raise
current domestic political issues in the European Parliament. See infra Chapter 7, section 4.2.

162 During a meeting of the Speakers of the national parliaments in The Hague in July 2004, the
Hungarian Parliament was given the honour of chairing the coordination of interparliamentary rela-
tions for a year as the first European parliament to fulfil this role. Subsequently, the Hungarian Parlia-
ment and its EU Department of the Office for Foreign Relations organised a Conference of Speakers in
May 2005 which was the first such prestigious even relating to EU affairs held by Hungary.
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mentary cooperation) and maintains contacts with parliaments on Europe’s eastern
boundaries and the Western Balkans.163 In addition, the EU Department is respon-
sible for maintaining contact with the European Parliament and the Hungarian MEPs.

In order to ensure continuous contact and discussion with the European Parlia-
ment and the Hungarian MEPs, in 2004 a Governmental decree established a Per-
manent Office of the Hungarian Parliament by the European Parliament.164 The
Permanent Office informs the EU Department and the CEA on a weekly basis about
the work of the European Parliament and the other institutions participating in the
EU decision-making procedures and it ensures dialogue and contacts between the
Hungarian Parliament and the EU institutions, MEPs and the General Secretariat of
the European Parliament. The role of this ‘satellite’ of the Hungarian Parliament is
similar to one of the functions of the Hungarian Permanent Representation that will
be discussed in Chapter 7 in assessing the European Parliament’s work and the
legislative developments therein. However, the Permanent Representation, as will
be seen, reports to the Government, while the Permanent office of the Hungarian
Parliament assists national MPs. The weekly briefing, the information submitted by
the Permanent Office to the EU Department of the Hungarian Parliament, devotes
particular attention to the developments in the European Parliament relating to is-
sues which are currently subject to the scrutiny procedure at the capital, and they
also submit useful background information on developments concerning legisla-
tive proposals and topical dossiers, often in cooperation with representatives of
other (new) Member States’ parliaments conducting a similar mission.165 The Per-
manent Office also carries out the coordinating work revolving around the Joint
Parliamentary Committees, when the EP committees organise seminars, discus-
sions and invite national MPs to exchange ideas on topical issues of particular im-
portance.166 Following up the work of the COSAC and preparing the members of
the Hungarian delegation therein constitutes an equally important function for the
Permanent Office. The chairperson and the vice-chairpersons participate in the
meetings of the COSAC organised every six months.

Every six months, the Committee invites the Ambassadors of the outgoing and
upcoming EU presidency accredited to Hungary in order to discuss the major is-
sues of the past six months and to reflect upon the central aspects of the European
legislative agenda and the development of integration during the coming six months.
In this way, the CEA members may become acquainted with and get an overview of
the major legislative and political developments in the EU. In the preparations for
Hungary’s presidency in 2011, the exchange of experiences can be equally useful.

163 More information on the Activity of the Office of Foreign Relations is available at: <http://
www.parlament.hu/internet/plsql/ogy_biz.keret_frissit?p_szerv=182&p_fomenu=42&p_almenu=
3&p_ckl=&p_rec=I&p_nyelv=HU>.

164 Governmental Decree No. 2155/2004 (VI.28) providing a legal and financial basis for the Per-
manent Office which opened on 1 September 2004.

165 See K. Szalay and A. Juhász-Tóth, supra n. 117 at p. 86.
166 Such seminars and discussions have been organised to discuss strategically crucial issues. One

example is the deliberation between the Joint-Parliamentary Committees revolving around the Future
of Europe organised in May 2006.
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4. Conclusion

The Hungarian Parliament’s role and engagement in monitoring the Government’s
conduct of EU matters after the country’s accession to the EU can be analysed in
terms of the detailed regulatory framework established for this aim, but also through
emerging practices and experience of the early years of EU membership.

The pre-accession period of observance and the weak assessment role assigned
to Parliament’s Committee for European Integration Affairs was transformed into a
system where the renamed Committee for European Affairs has been placed at the
forefront in scrutinising and influencing the Government’s negotiation position.
The extensive information rights entail the submission of wide-ranging documents
relating to the EU legislative procedures by the Government. However, the actual
scope of the proposals that will be discussed by the CEA is subject to a selection
procedure, ensuring that issues of primary interest and national priority will be
considered for further examination and this constitutes a workload which is still
bearable for the committees involved.

The selected issues provide a basis for a decision on the actual scrutiny proce-
dure and for the adoption of a parliamentary standpoint that serves as guidance for
the Government. The central role for the CEA in the coordination of the scrutiny
procedure as a fundamentally generalist committee is completed by the active in-
volvement of specialised standing committees, which have gradually adjusted to
their new role of assistance and the dynamics of the scrutiny procedure. Through
these specialised committees, but also at the CEA’s own initiave, canvassing the
input of civil society, industry and business associations is frequently employed. In
addition, the Government’s position is examined in the light of the submitted docu-
ments and background information alongside hearings of and discussions with gov-
ernmental representatives, mostly of a senior political rank, i.e., ministers or state
secretaries.

Based on this information and the opinion of involved standing committees, the
CEA adopts its standpoint on behalf of the entire Parliament, in a procedure that
aspires to attain consensus rather than applying the voting procedure amongst its
members. The instruction bestowed upon the Government is politically binding,
which means that while the Government is supposed to take it into account, and to
base its represented negotiation position upon it, any deviation from it is subject to
an explanatory briefing to the CEA in the form of ex post scrutiny on the circum-
stances constituting a justification for such a deviation. However, it is apparent in
the practice of the CEA and the operation of the scrutiny procedure that while infor-
mation rights are extensive and participatory rights (in the form of hearings, discus-
sions and deliberation) are well-established and consistently and actively employed,
the CEA’s ex post engagement can be regarded as subordinate. Although the Gov-
ernment reports back on the Council negotiations where parliamentary standpoint
had been adopted or the CEA otherwise requested so, in practice no forceful de-
bates have been conducted to deliberate on these reports. Thus, the participatory
rights with regard to the establishment of and the contribution to the national posi-
tion are given priority while the enforcement of the Parliament’s standpoint has so
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far not been given emphasis. The composition of the CEA reflects that of Parlia-
ment, proportionally representing the political parties in Parliament. As a conse-
quence, the governing coalition is in the majority and MPs do not openly confront
the members of the Government. In reality, there is not even a specific sanction
provided to employ if the CEA (or the plenary, if the issue would require a two-
thirds majority vote in Parliament) does not accept the Government’s justifications.

The emerging practices within the CEA, such as the recently introduced
rapporteurship with regard to each proposal also indicate that emphasis is given to
the deliberation phase and the substantial contribution to the Government’s nego-
tiation mandate. The Government also encourages the involvement of Parliament
by reference to the scrutiny reserve without an explicit legal basis for this and thus
reaches out to the CEA for input. The monitoring of EU affairs by the CEA, through
the coordination and decision-making roles and the regulatory framework that has
been established by consensus between the parliamentary powers, reflects the CEA’s
position vis-à-vis the Government and can be described as more of a deliberative
and complementary co-actor than an enforcing reviewer. The Hungarian Parlia-
ment, through the CEA and the scrutiny procedure, has been allotted a significant
position in the coordination of the national position as illustrated in Chapter 5 and
guarantees are built into the system to ensure its involvement.

The actual success of representing the national position in the Brussels arena is
subject to an efficient coordination of the Member States’ presence at the EU level
through a Permanent Representation. As will be seen in the next chapter, in its
function the Permanent Representation combines the particularities of a national
department and a foreign mission and links the Member State to the matrix of deci-
sion-making procedures and networks of the EU institutions.
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Chapter 7

THE HUNGARIAN PERMANENT REPRESENTATION –
REPRESENTING THE NATIONAL POSITION IN THE

BRUSSELS-ARENA1

1. Introduction

Since the early 1990s a single Hungarian ambassador was responsible for represen-
tation and bilateral relations between Hungary and the Kingdom of Belgium as well
as diplomatic relations vis-à-vis the European Union and NATO. The political
changes, both at the domestic level (i.e., the change from a communist regime to a
democratic state) as well as at the international political level (i.e., the abolition of
a bipolar world), accelerated Hungary’s aspirations to join international fields of
cooperation such as NATO and regional integrational fields of cooperation such as
the EU. This aim also implied the establishment of a permanent national represen-
tation at these organisations, which led to the establishment of representation at the
NATO Headquarters in Brussels and the Mission to the European Union (hereafter
the Mission). Bilateral diplomatic relations between Hungary and the Kingdom of
Belgium remained in the hands of an ambassador heading the traditional embassy.

Applying for EU membership in 1994 generated the Mission’s work on a politi-
cal level,2 which focused on the preparation of the accession negotiation proce-
dures based on the Europe Agreement and on the accession criteria laid down by
the Copenhagen Summit in 1993.3 The actual negotiation discussions commenced
in 1998 and the Mission played a crucial role in the dialogue between the Commis-
sion and the Hungarian Government. The Commission’s role in this process was to
monitor the legal, political and economic readiness of the country. The Government
and the line ministries prepared and presented the reports to the Commission on the
different stages of accession negotiations. The Mission facilitated the dialogue and
served as an interlocutor during the negotiations. The Mission at this time was
headed by Endre Juhász, the chief negotiator, who later became Hungary’s first
judge at the European Court of Justice when the country joined the European Union.

1 The information presented in this chapter is based on interviews carried out at the Hungarian
PermRep within the framework of a study visit during the summer of 2006. The interviews were held
with officials involved in a very wide spectrum of policies in order to illustrate thoroughly the work of
the PermRep. I am very grateful for the kind and inspiring help which I received from these officials,
who wish to remain anonymous. The interview questions are included in the Annex.

2 Hungary and Poland submitted their applications in 1994 as the first countries from the Central-
Eastern European bloc.

3 Hungary signed the Europe Agreement with the EC in 1991 and it entered into force in January
1994.
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In the spring of 2003, with the signature of the Accession Treaty in Athens,4 the
ten accession countries gained a so-called ‘observer status’ within the institutional
system of the EU and in the framework of the decision-making and legislative
procedures. Thus, from 17 April 2003 until 1 May 2004, the accession countries
became observers in the work of the Council and its preparatory bodies, and the
European Parliament welcomed the parliamentary observers from May 2003. One
national from each acceding country joined the work of the College of Commis-
sioners as ‘shadow commissioners’ alongside the existing members of the College.
This ‘observer status’ implied that the accession countries took part in the decision-
making procedures in the various EU institutions. Taking part in the work of these
institutions entailed quasi-membership rights: except for voting, all discussion and
participatory rights were conferred on the representatives of the accession coun-
tries.

This observer period ‘provided an invaluable opportunity to watch and to learn
about the work of the EU from the inside and to become familiar with the whole
machinery’ and with the ‘routine in which they were going to fully partake after
accession’, as was emphasised by a respondent at the PermRep. This is understand-
ably important, as the readiness for membership had to be attained before acces-
sion, so that as full-fledged Member States their participation in EU decision-making
could proceed smoothly. This is all the more important from the national
government’s point of view, as the various forms and levels of Council formations
and their functions – as explored in Chapter 3 – form a particular challenge to the
Member State’s representative capacity. Upon the country’s accession to the EU,
the initial role of the Permanent Representation in transmitting information be-
tween the capital and the EU level extended to actual participation at the Council
formations by representing the national position in the discussions.

2. The size, structure and composition of the Hungarian
Permanent Representation

The previously illustrated important role required the personnel, and after the be-
ginning of the observer period the staff of the PermRep gradually enlarged. By the
end of 2003 it consisted of about 100 people, a size which has remained more or
less the same since then. Of these 100 persons, about 60 are officials and 40 persons
make up the support and administrative staff. This 60-40 ratio is said to be fairly
typical of other Permanent Representations as well: Finland’s PermRep is of a simi-
lar size,5 while Poland’s PermRep is not much larger.6

4 The heads of state and government of the 15 Member States and 10 future Member States signed
the Accession Treaty at a ceremony in Athens on 16 April 2003. The text of the Accession Treaty is
published in OJ L 236 of 23 September 2006 and is available at: <http://ec.europa.eu/enlargement/
archives/enlargement_process/future_prospects/negotiations/eu10_bulgaria_romania/treaty_2003/con-
tent/index_en.htm>.

5 Information on Finland’s Permanent Representation is available at: <http://www.finland.eu>.
6 The website of the Polish Permanent Representation stated that there were 120 professionally

prepared civil servants in 2007. Information available at: <http://www.pol-mission-eu.be>.
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The size of the PermRep, however, does not depend on the size of the Member
State. It is rather determined by the strategy that the Member State follows when
deciding on how to operate its PermRep in Brussels. When setting up the structure
of their Permanent Representation, Member States can either decide to extensively
cover more or less all subjects and policies and participate in the work of all corre-
sponding Council formations, or the Member State can rather opt for a more fo-
cused and selective approach and cover only certain areas and policies of particular
national interest to them. In the latter case, the Permanent Representation usually
operates with a rather small number of staff and out of the roughly 250 Council
working groups only those subjects which rank highly among national priorities are
covered, whereas the rest of the working groups are not or not so frequently visited
and the national position in those groups is not necessarily elaborated. The reason
for such a strategy, as one respondent put it, is that:

‘a Member State may consider it more worthy to follow a particular national interest
which demands that energy, time and staff be invested in representing a coherent posi-
tion in that area and therefore it chooses not investing in areas with no or not very
much importance for the Member State’.

Usually, such a strategy is followed by small Member States where it is easy to
establish a clear-cut list of priorities.7

Hungary, a middle-sized Member State, has opted for a strategy of by and large
covering every policy area by elaborating and representing the national position in
the Council formations. Consequently, information is transmitted to the capital in
the vast majority of policies, which triggers the establishment of a national position
within the framework of the coordination structure illustrated and analysed in the
previous Chapters 5 and 6. In Hungary’s case, the country’s geographical position
makes it possible to engage in most of the working groups’ work: civil servants
from the line ministries can make a one-day visit to Brussels to attend working
groups and comitology meetings.8 The advantage of preparing a negotiation posi-
tion concerning most EU legislative proposals will have immediate relevance in
Chapter 8 which describes the implementation of EU legislative acts in Hungary.
While this specific issue will be dealt with in detail in the next chapter, it must be
noted already at this point that the preparation and representation of the position
can greatly simplify the subsequent drafting of domestic implementation measures.
Adequate preparation includes an overview of the relevant existing laws in force
and the elaboration of potential implementation duties and their forms. In addition,
representing the country’s position serves to articulate the relevant interest but can
give opportunity to raise, for example, a linguistic objection to the Hungarian ver-
sion of the text of a legislative act in order to avoid interpretation problems in the
implementation phase.

7 Malta, for example, has followed such a strategy, emphasising policies such as fisheries, enlarge-
ment and relations with the Mediterranean, and it has a Permanent Representation which is roughly
half the size of the Hungarian PermRep.

8 See the very frequent and illustrative reference to the ‘zombie flight’ departing at 6.20 a.m. from
Budapest and which carries civil servants who are representatives at working group or comitology
meetings.
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The structure of the PermRep reflects the structure of the Council and its prepa-
ratory bodies, as well as the decision-making mechanisms: the officials (under the
supervision of the Permanent Representative and his Deputy) follow the legislative
developments in the working groups and in the ‘special’ committees established by
the Treaty and inserted between the working groups and the Council, such as the
Special Committee on Agriculture, the Committee on Common Commercial Policy
(‘Article 133 Committee’), the Employment Committee, the Social Protection Com-
mittee, the Economic and Financial Committee, and in the third pillar the Justice
and Home Affairs Committee.9 In the Political and Security Committee of the sec-
ond pillar a senior official of ambassadorial rank represents the Hungarian posi-
tion.10 Moving one level higher in the Council pyramid, the PermRep officials follow
up and the Permanent Representative participates at the COREPER II meetings
and, in the absence of the competent minister, he/she participates at the Council
meetings thereby representing the Government.11 The Deputy Permanent Repre-
sentative participates in COREPER I meetings and may, similar to the Permanent
Representative, represent the Government at the Council meetings.12 Should the
Permanent Representative or his Deputy be unable to attend COREPER meetings,
they will appoint a diplomat from the PermRep as a substitute.13

The PermRep’s structure reflects the Council’s formations as the departments
and units within the PermRep actually follow the organisational line of the Council’s
work and the subjects matters dealt with therein. This means that, for example, the
work of the Transport, Telecom and Energy Council is followed by a unit specialising
in infrastructural and environmental issues. However, this divisional structure does
not necessarily correspond to the organisational structure in Budapest. As a conse-
quence, the implication of overlapping policy issues is that several ministries and
departments are concerned with the same or closely related (groups of) subjects,
which amounts to a substantial challenge for coordination at the national level. The
challenge lies particularly in the dissemination of information and canvassing the
position of the line departments as the information has to reach every department
concerned with the subject-matter. One illustrative example of this is the Competi-
tiveness Council where several ministries and departments might be concerned with
and have to be involved in the establishment of the national position.14 A subse-

9 Art. 59 Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006, on the Participation in EU decision-making procedures and the corresponding gov-
ernmental coordination].

10 Ibid., Art. 58.
11 Ibid., Arts. 45 and 56.
12 Ibid., Art. 57.
13 Ibid., Art. 46.
14 Indeed, the Annex to the Coordination Resolution reveals that concerning the work of the Com-

petitiveness Council, the Ministry of Economics has been designated as the primarily responsible min-
istry at the national level, while involving as co-designated bodies the Ministries of Foreign Affairs,
Justice and the Interior, Finance, Agriculture, and the Environment, as well as the Hungarian Compe-
tition Authority, the Patent Office, the National Development Agency, and the National Office for
Research and Technology.
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quent challenging factor may occur when domestic organisational administrative
reforms modify the structure or scope of competence for ministries, as occurred in
July 2006 following the general elections and the reshuffling of portfolios and re-
structuring of departments.15

The organisation also follows functional lines, which means that the Permanent
Representative and the Deputy Permanent Representative are of ambassadorial rank
and head the organisational hierarchy. They both come from the Ministry of For-
eign Affairs and are career diplomats. The PESC ambassador also has a background
in diplomatic relations. The attachés and counsellors have functional responsibili-
ties with regard to the policy area and supervise the more junior members of their
teams. The Press and Protocol Section is responsible for the coordination of press
relations and the communications of the PermRep, as well as relations with journal-
ists accredited to Brussels and it maintains a list of Hungarians working at the EU
institutions. The Legal Service has a particular position within the structure of the
PermRep and has a dual function. On the one hand, it has been inserted in the
COREPER I unit and carries out coordinating functions by assisting in the work of
the working groups, COREPER I and the Council in policy areas such as competi-
tion law, public procurement, company law, data protection, intellectual property
and consumer protection. These areas are traditionally dealt with by the Ministry of
Justice at the national level. On the other hand, the Legal Service also provides
assistance concerning notification procedures, at the different stages of infringe-
ment procedures and cases before the ECJ, in implementation of EU law and the
drafting and conclusion of international treaties into which the EC/EU (with or
without the individual Member States) is about to enter. Table 5 below illustrates
the detailed organisational structure. The three parts of Table 6 provide an overview
of the organisational and staff structure of the PermRep, and the diplomatic ranking
of officials in respectively COREPER II and I and the Foreign and Security Policy
Office and each department therein.16

Generally speaking, the diplomatic ranks of heads of unit vary from counsellor
to first/second and third secretaries. The tables show that in departments covering a
wide scope of policies more staff are allocated to follow the working group meet-
ings, to report back to the national level, to participate in the establishment of a
coherent national position and then to represent it at the next working group meet-
ing, or to assist the (Deputy) Permanent Representative within the COREPER.

As to the professional background of the diplomats (each person working at the
PermRep has diplomat status during his/her appointment), one can distinguish be-
tween political and sectoral issues and the people responsible for them. Areas such
as CFSP, enlargement and common commercial policy are dealt with by diplomats

15 The reform relocated the third pillar Justice and Home Affairs issues from the Ministry of the
Interior and integrated it into the Ministry of Justice, now renamed as Ministry of Justice and Law
Enforcement.

16 Information collected on the website of Hungary’s Permanent Representation to the European
Union: <http://www.hunrep.be>.
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Table 6. Staff structure at the Hungarian Permanent Representation

who have previously gained EU experience at the Ministry of Foreign Affairs.17

The Mertens and Antici diplomats, participating in the preparation of the COREPER
I and COREPER II meetings respectively, are also typically Foreign Affairs diplo-
mats. COREPER II Coordination is carried out by an Envoy Extraordinary and
Minister Plenipotentiary, a senior official, who has a rank just under the Ambassa-
dor, but ranks higher than a counsellor. The PermRep is made up of a rather young
generation of diplomats,18 from their early thirties to mid-forties, and tend to be

17 The Foreign Ministry diplomats are typically alumni of the prestigious School of Diplomacy and
International Relations at the Budapest Corvinus University. It is not surprising that one can find a
group of former classmates now working the PermRep.

18 Which can of course be explained by the fact that the emerging importance of EU issues for
Hungary dates back to the early-mid 1990s and it is the younger generation who undertook EU studies
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very ambitious with solid previous EU experience gained either at the Foreign
Ministry’s EU Political and Economic Secretariat (which, as we have seen in Chap-
ter 5, was responsible for the coordination of accession negotiations) or within the
line ministries’ EU units. The atmosphere is a very inspiring mix of amicable pro-
fessionalism, effective cooperation and solidarity between compatriots living and
working abroad.

The recruitment of staff is based on an open competition that is coordinated by
the Ministry of Foreign Affairs. The key expectations of successful candidates re-
volve around the proven experience gained in the system of public administration
and the policy area, a knowledge of foreign languages (English is a ‘must’, French
is a great advantage), and strong interpersonal skills coupled with diplomatic acu-
men and organisational skills. The candidates also have to undergo security clear-
ance as they will belong to the staff of the Ministry of Foreign Affairs during their
appointment.

The prestige of working at the PermRep is rather high and it is the general opin-
ion amongst the respondents that the expert official staff of the PermRep consists of
what is considered to be ‘the best of the best in terms of expertise at the time of
accession and the professionalism’ and the expertise of the personnel ‘have only
improved during their time in Brussels’. Some emphasised that it has been ‘a great
disadvantage for the national level and the central government to lose these people
from within their structures and to replace these experts is a continuously tough
challenge’. As most of the personnel arrived during the observer period in 2003,
and their appointment lasts for up to four years on a renewable basis, it still remains
to be seen what positions they will aim for or obtain after their four-year stint in
Brussels. Up to the point when the interviews took place (the summer of 2006) all
respondents seemed to have a rewarding and fulfilling time at a professional level,
working at the PermRep, and also at the personal level, living in metropolitan Brus-
sels. One diplomat commented on the obvious advantage which a former PermRep
official has to offer upon his/her return to the capital:

‘It is of course every Member State’s interest to have their experienced civil servants
in the know concerning EU decision-making and policies upon their return to the capi-
tal. We know the ins and outs of EU decision-making and would very much improve
the quality of the work on the national level, especially in the establishment of the na-
tional position and mandate.’

Yet, it is seen as a general tendency that most officials in the first round of PermRep
personnel aim to secure employment in the Brussels arena, either at the EU institu-
tions or elsewhere after the termination of their mandate at the PermRep.19 As the

at that time and subsequently started to become involved in European affairs at beginning of their
careers.

19 According to an account by a senior civil servant, in the case of Sweden it took about ten years
after accession before the national civil servants working at the Swedish PermRep actually returned to
the home departments, while the ones before that point very typically remained working in the Brussels
arena.
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approximate number of civil servant posts at the EU institutions allotted to an ac-
cession country is rather high in the initial years of membership,20 PermRep per-
sonnel have no difficulty in passing the concours and securing a civil servant position
within the EU institutions. Many of my respondents revealed that they were already
engaged in the preparation process for the Commission’s concours or were even
candidates on reserve lists and prospective candidates for European institutions.
They can also maximise their extensive network in the Brussels arena during their
stay thereby increasing their job opportunities.

However, viewing it from a Member State’s point of view, for Hungary, with the
perspective of its first presidency coming up in 2011 and the ongoing preparations
for this as described in Chapter 5, section 5, it will be essential to have more people
with hands-on EU experience participating in the everyday business of the presi-
dency, such as chairing meetings on every level of the Council’s work, conducting
negotiations, brokering deals and conciliating positions between Member States
and EU institutions. Former PermRep personnel could be a primary group of people
to fulfil such functions.

3. The role and functions of the Permanent Representation

The PermRep in Brussels is regarded as the ‘ears and mouth’ of the Hungarian
Government in Brussels, in as much as it ‘assists the representation of the Hungar-
ian Government in the EU Institutions and bodies’.21 As the ‘European annex’ of
the Government, the PermRep maintains continuous relations with the national
governmental organs, participates in the drafting of the position to be represented at
the EU institutions and ensures the promotion of Hungary’s participation in EU
decision-making procedures.22 Representing the Hungarian national position and
coordinating this interest representation make the PermRep a mix of a classical
diplomatic corps and a national department. It is not traditional diplomacy, because
the officials carry out very policy-specific sectoral interest representation and coor-
dination towards an external institutional structure (EU), yet the representative func-
tion and the crucial informal methods of gathering information and promoting the
national interest show a strong resemblance to diplomacy. The PermRep’s function
relates to the Council and its preparatory bodies with the strongest of linkages. The
institutional overview of the Council and its functions in Chapters 3 and 4 high-
lighted that although being fundamentally an intergovernmental body (by virtue of
its composition and role) it operates in a strong relationship with the supranational
institutions in the Community decision-making process. This position somewhat

20 See Council Directive 401/2004/EC including, on the occasion of the Accession of Cyprus, the
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland and Slovenia, special temporary
measures for the recruitment of European Community officials.

21 Art. 54 Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006, on the Participation in EU decision-making procedures and the corresponding govern-
mental coordination].

22 Ibid., Art. 55.
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tones down what the Council stands for (representing the interest of the Member
States) and reduces the strength of partisanship in the conduct of the individual
Member States when they wish to adamantly uphold their national position. The
particularities of decision-making in the first pillar as described in Chapter 4 breaks
with the ‘exclusivist ethos of statal autonomy’ and has a ‘civilizing effect on intra-
European statal intercourse’ as a result of the ‘tensions of the state actors among
themselves and with their community and their need to reconcile the reflexes and
ethos of the “sovereign” national state with new modes of discourse and a new
discipline of solidarity’.23 With this in mind, the focus of the present analysis is on
the strength of the PermRep’s presence in EU decision-making and the intensity of
interactions with the national level as well as the actors in the Brussels arena. The
actual interest representation is illustrated by a number of case studies.

Describing the role of the PermRep in the Brussels area, the discussion follows the
line of how one dossier develops during the EU decision-making procedure. The
overview will thus extend to the PermRep’s role in gathering information by moni-
toring the stages of EU legislation, making contacts through transferring informa-
tion to the national level, participating in the formulation of the national position
and representing that position in the Council and related organs.

3.1 The learning process involved in collecting information via formal
and informal channels

Assessing the preparation phase of the EU legislative procedure is important since
it is absolutely true in the EU decision-making procedure that ‘what is put on paper
stays on paper’ when it comes to the Commission’s role of putting forward legisla-
tive proposals. The experience of the respondents revealed that the best strategy is
‘to know at a very early stage what the Commission is planning to do with what
content and to try to already express preferences at that stage’. If national priorities
are successfully exerted and have an impact already on the proposal, the Member
State will save time and effort and can more easily avoid having to seek allies and to
make painful compromises at the later stage of negotiations. The Commission can
also benefit if the Member States signal their position and particularly crucial is-
sues of national preference. This way, the proposal would potentially be adopted by
the Council within a reasonable time frame and subsequently be duly implemented
without much resistance by the Member States.24 On this latter point, the Commis-

23 J. H.H. Weiler, ‘After Maastricht: Community Legitimacy in Post-1992 Europe’, in W.J. Adams,
ed., Singular Europe: Economy and Polity of the EC after 1992 (Ann Arbor, University of Michigan
Press 1993) pp. 11-41 at p. 38, cited by J. Lewis, ‘The Institutional Problem-Solving Capacities of the
Council: The Committee of Permanent Representatives and the Methods of Community’, Max Planck-
Institut für Geselschaftsforschung, MPIfG Discussion Paper No. 98/1, at p. 11.

24 H. Kassim, et al., eds., The National Coordination of EU Policy; the European level (Oxford,
Oxford University Press, 2001) p. 17; G. Edwards, ‘National Sovereignty vs Integration?: The Council
of Ministers’, in J. Richardson, ed., European Union: Power and Policy Making (London, Routledge
1996) pp. 127-148; see also S. Mazey and J. Richardson, ‘Introduction: Transference of Power, Deci-
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sion can avoid the unpopular role of threatening the Member State with the instiga-
tion of an infringement procedure and/or finally bringing it before the Court of
Justice.

My respondents referred to the regular practice by the Commission of organising
informal meetings and consultations in order to see whether there are any ‘red flags’
within its own proposal that may cause concern for the Member States at that initial
stage. During these meetings the PermRep officials have an opportunity to high-
light certain issues that could be potentially sensitive to their country and which the
Commission should take into account. Hungarian PermRep officials are frequent
visitors to these consultations and they report on these meetings to the relevant
departments in Hungary. Ideally, though, representatives from the capital should
also participate in these meetings because if the Commission eventually puts for-
ward a proposal, the elaboration of the national position, as has been seen in Chap-
ter 5, will be carried out by civil servants at the central government in the capital.

According to the experiences of the interviewed Hungarian respondents, it often
depends on the relevant person at the Commission, be it the Director General, a
Head of unit, or the civil servant working on the draft proposal, which Member
State and to what extent will be consulted on the given issue. What is really crucial
here is that this person at the Commission knows to a certain extent the Member
States’ special preferences and priorities and can make an assumption as to whether
or not that corresponds to the issue at hand. This goes beyond evident cases like
fisheries, maritime issues, the environment, asylum, immigration – someone with
wide enough knowledge of geopolitics and general political events can make the
connection. It becomes a little more complicated when it comes to historical issues
or special concerns for the given Member State’s society, such as protection of
minorities in Hungary, to mention a very illustrative example. It may occur that the
EU civil servant working on the legislative draft is not familiar with this very sen-
sitive issue from the Hungarian perspective, which happens to be a primary na-
tional priority in all its possible aspects. Therefore, a clear indication and a consistent
representation and exertion of the national standpoint in these preferential areas in
every relevant discussion cannot be overestimated. My interviews showed that con-
sultation by Commission civil servants does occur concerning ‘really obvious is-
sues’, but ‘once a matter is not so evident there is a great possibility that the Hungarian
position will not be requested’. In this latter case, it is left for the PermRep to assert
the national interest through other channels of communication and lobbying in or-
der to influence the proposal. Alternatively, the national coordination system must
ensure a thorough and powerful negotiation position in the working group and en-
gage in an intense search for coalition allies among the other Member States, the
Presidency and, even at this stage, the Commission. What also seemed to be char-
acteristic for the situation of the Central and Eastern European countries in the first
years after accession is that ‘the EU15 know less about the EU10’.25 As a matter of

sion Rules and Rules of the Game’, in S. Mazey and J. Richardson, eds., Lobbying in the European
Community (Oxford, Oxford University Press 1993) pp. 3-26.

25 This information was provided by an official at the Hungarian PermRep in July 2006. Presum-
ably the same applies with regard to Bulgaria and Romania joining in 2007 as well.
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fact, the latter were ‘forced to learn’ and prepare for accession as well as for subse-
quent adaptation and participation in the EU decision-making with the other coun-
tries. By now, the one-sided adaptation has become a mutual ‘getting to know each
other process’ and that includes especially the national priorities which may be
‘touchy points’.

The formal and informal methods of gathering information by the Permanent
Representation aims at identifying the widest possible range of sources where rel-
evant information can be located and obtained. The Commission as the drafter of
Community legislation is an obvious target in this respect, but the Council Presi-
dency responsible for the coordination of EU legislation during its 6-month term
can also be a useful source of information. As the roles of Permanent Representa-
tions are by and large similar and it includes information gathering, one Member
State’s PermRep may reach out to another country’s PermRep for information.

3.1.1 Establishing and maintaining contacts with the Commission

Hungarian civil servants working at the Commission may also serve as important
sources of information in the preparation phase. However, it was emphasised that it
is ‘up to the Euroburocrat head and national heart’ of any civil servant at the Com-
mission to contact the PermRep and provide information on any potential and/or
ongoing developments. Sometimes civil servants at the Commission working on a
legislative proposal are previous colleagues of PermRep officials, which evidently
helps in the informal approach and the dialogue. My respondents reported that per-
sonal relations play a major role when contacts should be established with the Council
Secretariat General or the Commission and these contacts may serve to explore the
general attitude of and the directions that the Member States accommodate in their
position. However, one respondent emphasised that such networking should not be
regarded as a ‘James Bond-scenario’, because ‘the chain of command prohibits
confidential details being revealed’.26 The cabinet of the Hungarian Commissioner
may also be of assistance to the PermRep. Obviously, this is a sensitive issue, as the
Commissioner, according to Article 210 EC, cannot receive any national instruc-
tion, as was discussed in Chapter 3, section 6.1.3. Yet, at the PermRep, officials
know the members of the Commissioner’s cabinet and, naturally, there exists an
informal dialogue regarding the proposals before their submission to the College
and the potential effect on the Hungarian negotiation preference. For example, when
it comes to a dossier regarding financial issues, it can be very useful to approach the
Hungarian Commissioner’s cabinet (responsible for the Tax and Customs portfo-
lio) ‘in order to discover the general ambiance concerning that dossier in the Com-
mission’ and, based on that, the national priority can be established more rationally.
In other policies and issues it generally depends on the PermRep official him/her-
self how extensive and strong the contacts that he/she has built up with Commis-
sion civil servants. Influencing the Commission’s proposal also depends on how
intense the Commission’s legislative activities are in the relevant policy area.

26 Interview with an Antici diplomat at the Permanent Representation in June 2006.
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Seconded national experts working at the Commission DGs may also be ap-
proached for information. The PermRep maintains a list on its website which in-
cludes the names and contacts of those Hungarians working at the EU institutions
who have registered on the list and this extends to civil servants and seconded
experts working at the Commission DGs.27 Experience shows that national experts
as well as the auxiliary staff of Commission DGs have been approached on a fairly
regular basis, and the information they give can provide general guidance to the
Member State.28

Conducting efficient lobbying during the early drafting phase of the legislative
cycle has so far been an enormous challenge and a learning experience for the
Hungarian interest representation. Initially, the first and foremost priority was the
establishment of a coherent national position and representing that position in the
working parties, in the COREPER meetings and eventually at the Council level.
Thus, most of the assessment of the EU decision-making procedure has been fo-
cused on the working group and COREPER level, and less consideration has been
given to anticipating the content of future proposals from the Commission and to
approaching the Commission for information on those proposals. The next stage
for improvement is expected to be the increasingly extensive conduct of this latter
practice as this will lead to a more proactive attitude during the whole of decision-
making procedure.

3.1.2 Contacts with the Council Presidency

Respondents also referred to the importance of maintaining contacts with the Presi-
dency as part of their lobbying and information-gathering function. As has been
discussed in Chapter 3, the incumbent Presidency carries out a significant amount
of the workload related to EU legislative procedures during its 6-month mandate
and the consequent extensive scope of coordination requires consultation with
Member States. My respondents referred to the PermRep’s efficient and strong lob-
bying activities towards the incumbent Presidency on various occasions, mention-
ing specifically the negotiations on the EU financial arrangement for the period
between 2007 and 2014, and in 2004 to secure the protection of EU-based honey
producers against unfair competition from non-EU producers.

The PermRep can also be of assistance to a forthcoming Presidency by drafting
priorities to be inserted and tackled in the agenda and by collecting information for
and transmitting aspects of the potential national position to the Presidency. Pro-
posing specific agenda points to the Presidency is only regarded as a useful tool if a
substantial contribution can be made and if the dossier has a relatively strong possi-
bility of being discussed within the 6-month term of the presidency. Such a pro-
posal should however be preceded by and based on expansive technical preparation
and elaboration.

27 The list of registered Hungarians working at the EU institutions is available at the Permanent
Representation’s website at: <http://www.hunrep.be>.

28 Auxiliary staff was recruited as contract staff for a defined but renewable term. Auxiliary staff
has been gradually phased out in the Commission and have been replaced by contract agents.
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3.1.3 Contacts with other Permanent Representations and official
counterparts at informal venues

Other Member States’ Permanent Representations may also provide additional
sources of information during the negotiation stages. This may include and imply
traditional diplomatic tools such as corridor talks, the informal exchange of infor-
mation, coalition-forming, seeking allies and engaging in trade-offs. The informal
discussions and exchange of information between PermRep officials can be used as
a way of providing an early warning about issues which can potentially be very
important for a Member State. Informal discussions can be useful to exchange key
negotiation points for the upcoming discussions, and can equally signal the possi-
bilities for coalition-building. When the EU operates with 27(+) Member States
and the discussions are carried out in multiple fragments, such network building is
a tough challenge. According to my research at the PermRep, it has been a long
learning process for the officials to build up such networks and to make them op-
erational. However, these networks seem to be indispensable for successfully influ-
encing EU decision making. The Presidency may also encourage and facilitate the
network-building ambition of the PermRep officials of a given working group. Many
officials reported of excursions organised by the Presidency which were linked to
an official activity of the working group, but provided an invaluable opportunity
for networks to be developed in an informal setting as well. Again, becoming ac-
quainted with other Member States’ general political priorities and recurring politi-
cal issues of concern can improve the networking and coalition-building techniques
and possibilities.

3.2 Transmitting information to the national level and participating in
the establishment of the national position

Once the Commission has drafted the proposal for EU legislation, the text is dis-
seminated by a central electronic system to the responsible officials at the PermRep
and to a contact person in the line ministry in Budapest. Thus, the PermRep and the
national level receive the text of the proposal at the same time. After this point, the
dialogue described in Chapter 5 commences at the national level29 with the inclu-
sion of the national parliament as illustrated in Chapter 6, but also significantly
involving the PermRep in order to establish the coherent national position. The
PermRep can improve the dynamism of the dialogue by providing information to
the central coordinating unit, so that this national centrepiece is aware of all current
issues and can accordingly prepare for the coordination between the relevant line
ministries. At this stage, the coordination between the national and PermRep level
is facilitated by the fact that most PermRep officials are well acquainted with the
people at the relevant national departments and contact between them is consistent
and continuous. The PermRep often sends information directly to the line minis-
tries and their relevant civil servants so that the drafting of the line ministries’ posi-

29 See Table 3 on the levels of coordination of EU affairs on p. 203.
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tion can promptly start and duly progress. By the time the coordinating unit within
the Ministry of Foreign Affairs calls on the line ministries to submit their draft
position for conciliation within the expert committee, the positions are ready to be
discussed.

The efficient dissemination of information coming from the PermRep towards
the ministries requires the identification of the person(s) dealing with the file at the
capital, especially if more ministries are involved and their positions potentially
require extensive conciliation. This, according to my observation, has been fully
established in the working practice of the Hungarian PermRep: each person at the
PermRep participating in a working group knows who to report to in Budapest in
order to contribute to the position which will subsequently be transmitted by the
central coordinating unit back to the PermRep. This is easier if the PermRep repre-
sentative has previously been working in the corresponding field or corresponding
department of the national administration or has been recruited from that unit to the
PermRep.

Although Chapter 5 highlighted the institutional and procedural structure of co-
ordination at the national level and the stages of establishing the national position
to be represented in Brussels, it is important to recall that the PermRep official is a
member of the expert committees constituting the lowest level of the national coor-
dination chain concerning EU policies, conciliating the position of the line depart-
ments in order to establish the national position. At the initial phase of EU
membership, the involvement of the PermRep officials in the formulation of the
national position in order to maximise the officials’ insight, expert opinion, and
their hands-on intuition concerning the developments in Brussels was not suffi-
ciently employed. According to the interviewed PemRep officials, the initially re-
curring inconsistency of the negotiation mandate was partly attributed to this fact,
resulting in a situation of ‘ignoring what is really happening in Brussels and the
other Member States regarding the proposal and hence stubbornly maintaining the
position to the extreme’.

The dissemination of information is crucial and so is an efficient reaction thereto
by the capital. This is probably one of the biggest challenges that Member States
face when entering the Brussels arena and the relevant procedures: the time frames
are given and are precisely determined, the agendas are to be respected, and if one
Member State does not adequately prepare for representing its interest in the Coun-
cil formations while there is a possibility for this during the discussion, the decision
will still be taken – but the Member State will have missed its opportunity. Most of
the complaints that were expressed in the Brussels arena from Hungarian officials
were related to the line ministries’ delayed reaction, which manifested itself in in-
complete national positions, or no position at all, and a sometimes rigid dialogue
between the national and Brussels level.

Once the national position is established, it is transmitted to the PermRep. The
relevant coordinating unit at the Ministry of Foreign Affairs is necessarily involved
in this transmission channel, so as to ensure that the position is coherent and that
there is actually one national position that will be sent to the Brussels arena and
represented in the Council. Without the coordinating unit, multiple overlapping
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national positions may occur and the represented position would differ regarding
the same dossier discussed in different working groups. Such an inconsistent posi-
tion would reduce the Member State’s negotiating position and the possibilities of
finding allies and identifying opponents.

All these transmissions, dialogues and contacts are carried out either electroni-
cally or over the phone in order to expedite dialogue. For a general appraisal, the
Hungarian system of transmitting information from Brussels to the capital and send-
ing the position back has been a learning process which has grown to be an increas-
ingly well-functioning mechanism. In addition, PermRep officials can contribute to
improving the mechanism by closely cooperating on overlapping issues which af-
fect more than one policy and, consequently, where one working group’s discus-
sion can be of interest to another working group. The advantages of this technique
have been realised at an early stage of membership and the close cooperation in
inter-policy issues has been established and successfully employed.

3.3 Representing the national position at the Council formations

The PermRep’s day-to-day task revolves around the meetings of the approximately
250 working groups, the lowest level of the Council pyramid, where national posi-
tions are discussed at first instance. Generally, the PermRep officials attend the
working groups, but it may occur, particularly in very technical matters, that the
line ministry sends civil servants (desk officers) to attend the working group in
question or, as an alternative, to accompany the PermRep official to these meetings.
According to several PermRep officials, it is a very educational experience for civil
servants from the capital to attend a working group meeting, because they can learn
about the mechanism and atmosphere of these meetings and ‘they can observe what
these meetings are about and what a presentable national position should be’. Im-
proving the quality of the national position was largely attributed to the fact that
after these civil servants had realised by personal experience that ‘a 7-page man-
date just cannot be presented coherently and successfully in a working group meet-
ing’, they saw that short and powerful statements, well-based, clear and to-the-point
arguments were rather required. Indeed, the Governmental Resolution on participa-
tion in EU decision-making procedures wished to accommodate this practice and in
2006 it introduced the requirement that in the working group meetings the national
position must be represented by the appointed expert from the lead ministry, or if
that is not possible, by the official at the PermRep.30

At the COREPER level, if the proposal requires substantive discussion (i.e.,
constituting a ‘B point’ on the agenda), the discussions will aim to resolve concerns
that the working group did not agree upon. Consequently, the national level should
be well aware of the fact that the dossier will travel to the COREPER which also

30 Art. 48 Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez kapcsolódó
kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental Resolution
No. 1123/2006 on the Participation in EU decision-making procedures and the corresponding govern-
mental coordination].
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implies further discussions at the national level. However, the higher up the dossier
moves, the more political the tone of the discussion may become, but the
Community’s interest should also be kept in mind, which is to in move legislation
forward, to obtain the necessary result and thereby to reach a solution. Thus, at the
COREPER level, while the national interest is embedded in the instructions, the
pressure increases on the Member States also to respond to the interest of the Com-
munity and to move forward with the decision-making procedure. At this stage,
therefore, the national position must be clearly defined and unless a crucial national
interest is at stake, the position should preferably be accommodated in the results of
the ongoing informal bargaining with the other Member States, with the Commis-
sion and with the Presidency.

Efficient coordination is a prerequisite for a well-established position including
the establishment of a national position after having canvassed and conciliated the
position of the line ministries as elaborated in Chapter 5. Such coordination results
in a compromise at the national level, but efficiency also means that the national
position is established in a speedy, dynamic manner, and it can be presented during
the working group meeting. The timely establishment and submission of the Hun-
garian position has generally satisfied this requirement. According to officials at
the PermRep, the quality of the mandate has generally been adequate, which has
only improved since the increasing involvement of civil servants from the capital in
the working groups.

3.4 Trade-offs, coalition-building, and finding allies during the
negotiations

In the 27(+) EU, where qualified majority voting has become the primary form of
decision-making, a Member State can strengthen its position by finding like-minded
allies and joining together to promote their interest. For the acceding 12 new Mem-
ber States, integrating into the EU decision-making procedures and estimating the
respective power of the Member States’ positions proved to be a significant chal-
lenge. Coalition-building requires a well-established and coherent national posi-
tion, so it is clear from an early stage of the discussion what are the major points of
a Member State’s preferences and which are the points where the Member State is
willing to make compromises or accept trade-offs. If a national position is not co-
herent, it may occur that it is represented differently in different working groups. In
this case, coalition-building is not possible as the other Member States will doubt
the credibility of the position. Also, it is difficult to identify the opposing Member
States if the national position is inconsistent or vague. In Hungary’s case, such
inconsistency occurred in some dossiers at the beginning of its membership, but
this has been eliminated after the necessary experience has been gained. The re-
spondents at the PermRep highlighted that ‘coalitions in the current setting of deci-
sion-making are not permanent; they are rather ad hoc, depending on the dossier at
hand’. Varying coalition-building opportunities give an underlying dynamism to
the discussions and also implies that, at the end of the day, the main factor that
determines the outcome of the decision-making procedure is whether and to what
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extent a Member State can align its own preferences with the those of the other
Member States, or with the position of the Commission acting in the general inter-
est of the Community. Alternatively, a Member State may be willing to trade its
preferences. The observations during the conducted interviews were that one can-
not consistently distinguish between the specific interests of new and old Member
States. In Hungary’s case establishing a coalition with like-minded old Member
States has been equally important even where similar interests with new Member
States is on many occasions obvious, as is in the case of Structural Funds and issues
involving financial perspectives. With new Member States, however, coalition-build-
ing has proved to be easier. Consistent and close dialogues have developed between
the Visegrád-4 countries,31 and have equally resulted in the emerging coalition of
Real-5 in the Common Commercial Policy, grouping like-minded new Member
States with consistently similar interests.32 According to my respondents, the strength
of the Hungarian position varies: not always concurring with the position of the
majority, and when issues of particular interest are discussed, a strong blocking
position has often been put forward, for example concerning minority rights issues.

The mandate given by the national level is not a framework mandate, which
means that the Hungarian official representing the national position is bound by the
position. Such restricted flexibility of the mandate accentuates the requisite of an
even more thorough preparation and gathering the full scope of information for the
establishment of the national position. According to the respondents, coalition-build-
ing in the multicultural setting of the EU and establishing useful sources of infor-
mation with the other Permanent Representations were important and challenging
parts of their socialising process within the Brussels arena.

4. Contacts with other Hungarian (political) actors in the
Brussels arena

Building an efficient network in the Brussels arena can be useful for the promotion
of the national interest throughout the entire EU law-making cycle. This also helps
to keep the national position reasonably coherent, as all the actors representing it
have to monitor each other’s lobbying activities and assess the developments through-
out the decision-making procedure.

31 The Visegrád-4 countries are Hungary, Poland, the Czech Republic and Slovakia. For more
information on this cooperation visit the website of the Visegrád-4 Group at: <http://
www.visegradgroup.eu>.

32 The Real-5 group is the semi-formal coalition based on issues relevant to the Common Commer-
cial Policy, and comprising of new Member States such as Hungary, Estonia, Latvia, Lithuania and the
Czech Republic. The denomination of the group indicates its ‘intermediaire’ position on the policy, in
comparison with the liberal views of Nordic countries and the UK, and the more ‘interventionist’
direction represented by the ‘Southern’ countries.
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4.1 Approaching Hungarian MEPs and cooperation between
Hungarian MEPs and the Government

Enhancing participation in the decision-making procedures at the EU level means
that all possible channels are explored and made use of in order to exert the greatest
influence possible and to bring the position to a successful conclusion. Therefore, it
is very useful for the Government to approach MEPs, as in the institutional struc-
ture of the EU they represent the people of Europe and ultimately their own con-
stituency. The Hungarian Act on the Status of the Hungarian Members of the
European Parliament established a ‘Forum’ for the Hungarian members of the Eu-
ropean Parliament, a consultative body involving all Hungarian MEPs. The task of
this Forum is to ensure a platform for debating all the issues on the agenda of the EP
which are of particular interest to Hungary strategically. In practice, the MEPs of
the three represented political groups indeed engage in discussions on a day-to-day
basis.33 The Permanent Representation provides necessary information for these
debates and discussions, also with regard to the standpoints of and the develop-
ments in the other institutions involved in the decision-making process.34

In Chapter 5, detailed accounts were given of the framework for cooperation
between the Government and MEPs involving the Minister for Foreign Affairs who
mediates between the Government and the Hungarian MEPs, usually at the begin-
ning of each presidency, drawing up the major lines of the presidency’s agenda and
the corresponding Hungarian priorities. Otherwise, if needed, the Minister consults
the MEPs regarding topical issues on the agenda or the positions that the MEPs
have expressed in the European Parliament. The line ministers provide the MEPs
with all the necessary information.35 At the national level, the Inter-Ministerial Co-
ordination Committee (or, alternatively, the Government if the issue is of strategic
importance) decides whether the MEPs should be approached prior to the establish-
ment of a national position.36 If this occurs, regarding individual dossiers, the Min-
ister for Foreign Affairs consults the Hungarian MEPs to discuss the government’s
position.37 This consultation usually takes place at the PermRep and a briefing of
the consultation is sent back to Budapest in the form of a memo to the European
Inter-Ministerial Coordination Committee. The Prime Minister’s meetings with the
MEPs have developed more out of practice than an established legal framework
and as my respondents evaluated, this has so far proved to be a rather unsuccessful
platform for exchanging ideas and establishing possible cooperation.38

33 The three European political groups represented by Hungarian MEPs in the 2004-2009 EP term
were the Group of the European People’s Party and European Democrats (EPP-ED), the Social Group
(EPS) and the Alliance of Liberals and Democrats for Europe (ALDE/ADLE).

34 Art. 3 of Act No. 52 of 2004 on the Status of Hungarian Members of the European Parliament.
35 Arts. 86 and 89 Az Európai Unió döntéshozatali tevékenységében való részvételről és az ehhez

kapcsolódó kormányzati koordinációról szóló 1123/2006 (XII.15) Kormány határozat [Governmental
Resolution No. 1123/2006 on the Participation in EU decision-making procedures and the correspond-
ing governmental coordination].

36 Ibid., Art. 88.
37 Ibid., Art. 87.
38 On the occasion of the initiative put forward by the Prime Minister in November 2006, envisag-

ing such a meeting which would have followed the decision-making cycles in Brussels and the estab-
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The general briefing of MEPs concerning the national position takes place every
two to three months at the PermRep. After each European Council, the Head of the
Permanent Representation, his Deputy and the Head of the Foreign and Security
Policy Office report to the MEPs on the issues discussed at the Summit that can be
of particular importance to Hungary. Regarding issues of particular importance, the
expert official member of the relevant working group can join the Ambassadors and
give his/her expert insight to the MEPs. Prior to European Council meetings, a
similar briefing is presented by the Minister for Foreign Affairs (previously by the
Minister without portfolio responsible for European Affairs) in order to provide a
general as well as specific overview to the MEPs about issues on the Summit’s
agenda where Hungary’s political priorities are at stake. As these briefings give a
general overview, it can be difficult to go into specific, detailed debates. The under-
lying aim of these forms of dialogue is to inform MEPs about the national positions
and priorities, and to request their help in promoting them within their Committee’s
work. However, the participation of MEPs is not consistent and it often occurs that
they are either absent or substituted by their assistant. Their presence can best be
secured during the EP committee sessions, but then the MEPs tend to be occupied
with their functions within the committee. Synchronising the agendas of the MEPs,
ambassadors and eventually expert officials has proved to be a difficult task.

Maintaining contact and establishing cooperation with Hungarian MEPs can be
most valuable regarding issues subject to the co-decision procedure. As has been
presented in detail in Chapters 3 and 4, the European Parliament’s legislative role is
here equal to that of the Council. In areas where the assent procedure is applicable,
such as enlargement, for example, the European Parliament attracts a great deal of
(political) attention as it has the ‘final word’.39 Consequently, the Member State’s
position represented in the Council formations can be expressed and thus strength-
ened by its MEPs within the relevant parliamentary committee. The Hungarian
PermRep has realised the importance of this strategy and, similar to other Member
States, has appointed a coordinator at the PermRep responsible for maintaining
contact with Hungarian MEPs. Considering the fact that the expansion of the co-
decison procedure resulted in a very wide range of parliamentary committees, that
out of the 22 Hungarian MEPs many participate in more than one parliamentary
committees, and that the PermRep has opted for an extensive monitoring strategy
when setting up its lobbying preferences, it is surprising that up to 2007 only one
official had been assigned with the establishment of the functional chain between
the PermRep and European Parliament. With the subsequent addition of another

lishment of the national position concerning, in particular, the EU Enlargement process, the represen-
tatives of the opposition party Fidesz bearing an MEP mandate at the EEP refused to participate in such
an envisaged meeting, claiming that the Prime Minister was not empowered to represent Hungary
internationally. Zs. Gréczy, ’Januárban lesz EP-egyeztetés’ [Meeting with members of the EP in Janu-
ary], Népszabadság, 6 December 2006.

39 The respondent official working at the Foreign and Security Policy Office also emphasized that
in Political and Security Cooperation, while the European Parliament is formally not involved in the
decision-making procedure, the individual MEPs have a significant role by presenting statements and
expressing an opinion about topics related to PSC, and these opinions may have a significant influence
on the representatives of the national governments.
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official in 2007, the team currently identifies the issues on the European Parliament’s
agenda which are relevant to the day-to-day business of the PermRep and for this
aim provides the PermRep officials with an overview of the EP’s agenda for the
following week.

As a primary prerequisite for successful cooperation is the continuous contact
between MEPs (or their assistants) and the relevant PermRep officials, a dialogue
was established already at the beginning of membership. The European Parliament
coordinator at the PermRep set up and distributed a list of policy issues and the
corresponding PermRep officials and Hungarian MEPs, respectively. This over-
view now facilitates direct contact and a channel of information between these
parties. Generally speaking, there is continuous dialogue regarding the work of the
EP committees and the MEPs collect information on where the negotiations stand
within the Council formations. Here the officials can identify the issues to be dis-
cussed by the parliamentary committees, so if they find a dossier on the agenda
which is of particular interest for their work within the Council formations, they
can start contacting relevant MEPs accordingly, especially concerning issues cov-
ered by the co-decision procedure. Experience has so far shown that the officials –
presumably due to the workload – do not maximise these channels of influence. At
the beginning, when there was only one official responsible for coordinating con-
tacts between MEPs and the Permrep, his/her function was rather limited to an
information transmitting role. Thus, the coordinator could not cover and follow up
the whole spectrum of the EP committees’ work, and could only attend a limited
number of meetings from where the reports were sent back home to the Coordinat-
ing unit at the Ministry of Foreign Affairs. The summaries of those committee meet-
ings that the coordinator could not attend were prepared by the EP committee’s
secretariat and the coordinator then forwarded these summaries to the capital. This
implied, of course, a challenging situation for the coordinator official when he/she
had to prioritise and determine which committee’s work should be thoroughly cov-
ered and assessed.

Within the Council formations, a separate working group for the officials re-
sponsible for coordination between MEPs and PermReps gives a framework for
cooperation with other PermReps, and provides a useful source of ‘background
information’. Some Member States might have information as to what had occurred
during the trialogue40 and information might be available from the Bureau meet-
ings, which are not open to the public, or the rapporteur MEP might share the
committee’s position with its Member State, which the latter can share with the
other Member States. This working group also covers the general cooperation be-
tween the Council and the European Parliament and, as such, deals with drafting
the answers to the European Parliament’s questions addressed to the Council.41 The

40 The trialogue conducted by the Commission forms part of its role as an honest broker: in particu-
larly difficult issues (such as, for example, financial perspectives) the Commission brings together
representatives of the Council and the European Parliament to even out any discrepancies between the
positions and to avoid a paralysis in the decision making.

41 Submitting written and oral questions by MEPs to the Council is one of the European Parliament’s
methods for exercising supervision see supra Chapter 4, section 3.7.3.
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Council’s answers are prepared by its Secretariat and concern issues that have been
adopted based on the Conclusions of the European Council. Thus, the possibility of
putting forward an answer to the European Parliament is defined within rather rigid
frames, but every Member State has the possibility to put forward a proposal and in
this way to contribute to the draft. The Hungarian PermRep chose to contribute to
the Council’s answers within this working group only concerning issues of primary
national interest and political preference, or where neighbouring countries are par-
ticularly concerned, or where a Hungarian MEP has been significantly involved
within the parliamentary committee’s work.

The PermRep official also follows the ‘moving circus’ of the European Parlia-
ment, which means that an office is at his/her disposal in Strasbourg during the
plenary week. From here, briefings and reports are sent to the capital concerning
the major political debates and the presentation of the agenda for the forthcoming
Presidency. Prior to each European Council, an important plenary debate takes place
at which the President of the European Parliament presents the expectations of the
European Parliament regarding the Summit. The Hungarian official sends a brief-
ing of this debate to the capital announcing these expectations, so that the former
can prepare accordingly.

As has been discovered by the officials at the PermRep, an important target of
lobbying can be the rapporteur appointed by the EP committee who drafts the com-
mittees’ position.42 As will be illustrated below, Hungarian MEPs have been ap-
pointed rapporteurs on various occasions and experience shows that on multiple
occasions they have been involved in issues which are of particular importance for
Hungary. Via the rapporteur the national position can be indirectly expressed in the
EP committee’s position. As the case studies will demonstrate, this lobbying is par-
ticularly successful if political dividing lines have been erased in the event that the
rapporteur is of a different political affiliation than the national government. Prob-
ably the most important factor in this dialogue is the information-transmitting as-
pect: the MEPs know where the discussions stand in the Council formations and the
national governments can convince the MEPs to insert or express the national posi-
tion or parts thereof within the Committee’s work and preferably include it in the
European Parliament’s position.

In the initial years of membership, the Hungarian approach towards an efficient
strategy of influencing decision-making showed a rather weak point in maximising
all available channels of lobbying vis-à-vis the European Parliament, as a result of
only one official being appointed to carry out the extremely broad role of coordina-
tion between MEPs and PermRep. However, it was soon realised that the limited
number of personnel reduces the opportunities for efficiently monitoring the Euro-
pean Parliament’s work, especially on the level of the parliamentary committees.

42 The rapporteur is appointed by the committee and his/her task includes the drafting of the rap-
port, the insertion of amending proposals therein and the preparation of the dossier for the plenary
debate. The rapporteur is a primary target to be approached by lobbyists as well as governments. A
shadow-rapporteur is often appointed by the other political groups.
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Table 7 displays the extent of activities that the PermRep undertakes, the forums
within both the Brussels and domestic arenas where the PermRep conducts these
activities, and the actors that the PermRep approaches and interacts with.

4.2 An illustration of lobbying activities and network-building by
Hungarian MEPs

Hungarian MEPs have actively participated at and contributed to the European
Parliament’s debates and legislative and decision-making activities. Until the comple-
tion of the present study, various reports have been prepared by Hungarian rappor-
teur MEPs touching upon issues of particular importance and interest for Hungary.
These reports reveal that Hungarian MEPs have managed to be appointed as
rapporteurs on issues of concern for the national interest. To illustrate this, one can
mention that within the framework of the consultation procedure, a report was pre-
pared on the proposal for a Council regulation establishing a European Union Agency
for Fundamental Rights in which the protection of minority rights – a recurring
sensitive issue for Hungary – was inserted and advocated by the Hungarian MEP
rapporteur. Reports have also been put forward on the European Parliament’s own
initiative in order to formulate the opinion and position of the European Parliament
in a given issue. In the formal legislative procedures several Hungarian MEPs par-

Table 7. The role and functions of the Permanent Representation
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ticipated as rapporteurs, formalising the EP’s position with regard to issues typi-
cally revolving around social policy, minority issues, agricultural questions and
enlargement.43

An important issue aligning the Hungarian MEPs regardless of their political
affiliation was related to the Commission’s proposal put forward in December 2006
suggesting that the system of public intervention purchases for corn be abolished
with effect from the 2007-08 marketing year. This proposal would have seriously
damaged Hungary’s interests, since most (about 93%) of the corn intervention stocks
were located in Hungary. The Hungarian government immediately reacted to the
proposal, realising that it cannot single-handedly veto the proposal at the Council,
but envisaged the possibility to challenge the legislation before the ECJ should the
regulation nevertheless be adopted. Strong lobbying took place within the Euro-
pean Parliament which, in the applicable consultation procedure, was supposed to
draw up its opinion and adopt it by the plenary. A Hungarian MEP from the EPP
political group was appointed as rapporteur and the appointed shadow-rapporteur
from the ESP group was also a Hungarian MEP. This example clearly indicates that
the rapporteur, belonging to the EPP group and also to the national opposition party
FIDESZ, adhered, without reservation, to the single national interest and worked in
close cooperation with the national level regardless of his political affiliation. He
expressed and advocated the Hungarian government’s position throughout his
rapporteurship. The Commission subsequently put forward a proposal which would
have considered Hungary’s financial burden in the intervention costs and this ‘seemed
to be a concession to the Hungarian Commissioner László Kovács, who had previ-
ously attempted to block the Commission’s proposal to end corn intervention’.44

The report prepared by the rapporteur rejected the Commission’s proposal in its
entirety but although the report was adopted in the Agricultural committee of the
European Parliament, it was eventually rejected in the final plenary debate. The
plenary finally approved a ‘sober compromise’ as the shadow-rapporteur later put
it, with a transitory period finally aiming to phase out and abolish the intervention
system.45 The drafting process within the European Parliament also contributed to a
significant delay in the Council discussions, which later served to be a good strat-
egy for the countries opposing the proposal. In the meantime the German Presi-
dency had already toned down the Commission’s radical original initiative and rather
aimed at a compromise offering transitory periods. A blocking minority, led by
France, was formed even against this toned-down construction proposing that such
reform should be postponed until and integrated into the overall reform of the Com-

43 Reports that have been prepared by Hungarian MEPs and have a close relevance to Hungary are:
Report on the transitional arrangements restricting the free movement of workers on EU labour mar-
kets, the Report on Social Inclusion in the new Member States, Report on the integration of the new
Member States into the Common Agricultural Policy, Report on the situation of Roma women in the
European Union report on the Instrument for Structural Policies for Pre-Accession.

44 GAIN Report, No. E40005 of 2 February 2007, ‘EU-27 Grain and Feed European Commission
Proposal to end intervention for corn’, prepared by F. Nemes and J. Barrie Williams, available at:
<http://www.fas.usda.gov/gainfiles/200702/146280168.pdf>.

45 ‘Kukoricaintrevenció’ [Corn intervention] News excerpt published on the website of the Hungar-
ian Ministry of Agriculture, available at: <http://www.fvm.hu>.
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mon Agricultural Policy to be expected in 2008-2009.46 At the June meeting of the
Agriculture Council, the regulation was adopted gradually phasing out and setting
ceilings for intervention concerning maize, while finally abolishing it as from the
2009-2010 marketing year; Hungary abstained from voting.47 This example illus-
trates an efficient lobbying, not only because it was simultaneously carried out at
different levels and made use of every possible forum, but also because political
affiliations were set aside and the representation and advocacy of the national posi-
tion was consistent and coherent.

Such collective action was also taken by Hungarian MEPs when they jointly put
forward a question regarding the illegal harassment of Hungarian businesses pro-
viding services in Germany, asking the Commission to take actions vis-à-vis the
German authorities and to put an end to the situation.48 Hungarian MEPs also joined
the enlarged group of MEPs from the EU10 asking the Commission to provide
more details about actions that it considered taking in order to promote the aboli-
tion of the visa requirements concerning citizens from these countries travelling to
the US. The Hungarian MEPs also joined a group of equal composition requiring
clarification on the postponement of the accession of the new Member States to the
Schengen area.

Hungarian MEPs are equally active in approaching and gathering like-minded
MEPs from their own as well as other political groups in order to strengthen the
issue they are promoting. MEP Csaba Tabajdi from the PES group established the
‘Roundtable of the Cohesion Countries’, where the MEPs of the EU10 convened in
order to establish a favourable outcome in the allocation of the 2007-2013 financial
perspectives and a definition of using those financial means.49 Actual coalitions and

46 L. Szőcs, ‘EU: Egérutat kapott a kukorica-intervenció’ [EU: The corn-intervention received
leeway], Népszabadság, 15 March 2007.

47 10169/07 Press release from the 2806th Council Meeting, Agriculture and Fisheries, 11-12 June
2007, p. 19. To complete the story, the Hungarian Government did challenge the regulation before the
Court of First Instance as its first direct action in case T-310/06 in 2006 and requested the annulment of
certain provisions of the said Regulation relating to the criterion of a specific weight for the interven-
tion maize, claiming that they were detrimental to Hungarian maize producers and, as such, breached
the principles of legitimate expectations, legal certainty and proportionality. The Hungarian Govern-
ment also put forward a request for interim measures in the application of the provision of the Regula-
tion, which was subsequently rejected but the Court of First Instance did grant the applicant’s request
for an expedited procedure, and also referred the case to the Grand Chamber. The Hungarian Ministry
of Justice and Law Enforcement worked closely together with the Ministry of Agriculture on the sub-
missions and they considered the result which granted an expedited procedure as well as the final
annulment of the provisions of the Regulation to be a success. Clearly, the said Regulation was very
much in the limelight in domestic politics and particularly high on the Government’s priority list. The
Court of First Instance did agree with Hungary’s submission and ordered a partial annulment of the
Regulation with regard to the said articles. See T-310/06 Hungary v. European Commission, OJ 2007
C 315 at p. 39.

48 In April 2004, 1200 German armed commandos raided 23 Hungarian business offices in Ger-
many as part of Operation SoKo Pannonia. After this, the German authorities searched the premises of
a number of Hungarian businesses, seized documents and froze bank accounts, making it impossible
for the businesses to operate.

49 Cs. Tabajdi and D. Korányi, ‘Az uniós nemzeti érdekérvényesítés három modellje, Másfél éves
európai parlamenti érdekérvényesítés tapasztalatai (2004. július – 2006. január)’ [Three models for
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exerting national interest in the EU: The Experiences of a year and a half working in the EP, July 2004
– January 2006] available (in Hungarian) at the website of MEP Csaba Tabajdi (PES) at: <http://
www.tabajdi.hu>.

50 Ibid.
51 Intergroup for Traditional National Minorities, Constitutional Regions and Regional Languages,

established in November 2004 and initiated by Csaba Tabajdi PES MEP. Information on the Intergroup
available at: <http://www.tabajdi.hu>.

52 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the Euro-
pean Community, Art. 1a: ‘The Union is founded on the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities. These values are common to the Member States in a society in which plural-
ism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.’
OJ 2007 C 306.

53 One of the regions even established representation independent of the previous regional agency
in 2005 and has found its own ways to cooperate with other regions and their representations in Brus-
sels.

permanent cooperation have been established between the MEPs of the Visegrád
countries (Poland, the Czech Republic, Slovakia, Hungary) in issues of shared con-
cern such as Structural and Cohesion Funds to which, for geopolitical reasons, Aus-
tria and Slovenia joined and the MEPs of other new Member States participated as
well.50

The ‘Intergroup for Minority Rights’ was set up by the same Hungarian MEP
from the PES group and is another example of how an issue of prime importance
for Hungary provides the starting point for cooperation between MEPs from differ-
ent political groups in the European Parliament. The Intergroup has grown to be a
regular discussion platform for raising awareness and promoting the creation of a
Europe-wide system for protecting minority rights, their languages and culture.51

The salience of minority rights on the national agenda was equally manifest in the
government’s firm position taken during the discussions and formulation of the
Treaty of Lisbon, which resulted in the inclusion of the right of persons belonging
to minorities as a value on which the Union is founded.52

5. Subnational interest representation in the Brussels arena

Apart from the mainstream governmental interest representation in the relevant
issues (such as Cohesion and Regional Policy, R&D, innovation, the environment,
competitiveness etc.,) carried out by and through the previously described actors
and chains, specific subnational interest is represented in the Brussels arena by the
Representation of Hungarian Regions in Brussels. The Representation of Hungar-
ian Regions was established in April 2004 and functions as a non-profit organisation
and an agency for the seven Hungarian Regional Development Councils.53 In the
light of promoting the interests of Hungarian sub-national entities, the main role of
the Representation of Regions is to channel information towards the domestic
subnational entities. The Representation is thus in contact with the Regional Devel-
opment Councils, development agencies, counties, local governments and their
interest organisations regarding the developments in the EU institutions. The
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54 See the website of the Representation of Regions of Hungary in Brussels at: <http://www.oth.
gov.hu/brusszel/en/>.

Representation monitors legislative proposals, policy developments (in particular
those related to Cohesion and Regional Policy but also to the environment, innova-
tion etc.), and also invitations to tender and partnerships possibilities with other
Member States’ subnational entities. The staff of the Representation assists the
members of the Hungarian delegation at the Committee of Regions and coordinates
their work by setting their annual working plan and by providing them with the
information received from the subnational entities and regional institutions. Within
the Brussels arena the Representation aims to build contacts with other regional
representations, with the ultimate goal of joining subnational entities in EU projects
and strengthening their relations in Europe.54 In order to raise awareness, to facili-
tate an exchange of ideas and to spread information, the Office also organises meet-
ings and discussions between regional politicians and members of the delegations
to the Committee of Regions as well as Hungarian MEPs.

It is, however, important to point out that the actual operation of the regions at
the domestic level in Hungary is in continuous development. Regions were basi-
cally set up during the accession preparation, with the aim being to integrate into
the Structural and Cohesion Funds and are regarded as statistical units in the na-
tional administrative system. Thus, the actual administrative operation of these units
remains to be seen. Equally, there is an ongoing debate in national politics about the
future construction of countries and local governments, the major tendency being
in favour of reducing the number of these entities, thereby hoping to establish more
coherence and efficiency by doing so. It might be expected that once these domes-
tic issues are settled and in particular the idea of regions and the operation of re-
gional policy will become a more coherent and consistent policy (also in the light of
the evergreen discussions about the fate of regional policy and the political position
of regions in Europe), the strength of interest representation and awareness will
grow.

6. Conclusion

As the next link in the chain of coordinating EC/EU policies in particular by articu-
lating and representing the government’s interest in the Brussels arena, the function
of the Permanent Representation revealed the possibilities for a Member State to
ensure presence and influence in the EU decision-making procedures while main-
taining continuous contact and dialogue with the capital. Hungary is a middle-sized
Central European country, with a fundamentally pro-European and integrationist
attitude, and with quite a few issues where the national interest is forcefully advo-
cated. Consequently, participation in the decision-making procedures covers the
widest possible spectrum of legislative issues. The presence and representation is
important, because it provides an opportunity to learn from the practices observed
in the procedures, and establishes a status for Hungary as a ‘country that has a
position’. One must recall that Chapter 5 highlighted that in many aspects the
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55 Supra Chapter 5, section 3.

PermRep is regarded as a part of the central administration and is strongly involved
in the coordination structure revolving around the establishment of the national
position.55 Such a connection to the national level can also be observed in the actual
representation function through continuous dialogue and contacts. It can also be
noted that since the early years of operation in the accession process the nature of
the PermRep’s work has significantly shifted from a traditional mission carrying
out old-style diplomacy to a functional unit serving as the ‘ears and mouth’ of the
capital in Brussels, but also the ‘throat’ – linking the coordination system at the
national level. However, it must be emphasised that the techniques of diplomacy
are still frequently used in the Brussels arena.

The Chapter also exposed that the scope of PermRep activities is wide-ranging,
although they primarily revolve around the Member State’s participation in the EU
lawmaking procedures. The observations gained through the interviews revealed
that the PermRep and its officials have adequately adjusted to the challenges and
the adaptation pressures that were triggered by the particular aspects of the EU
decision-making structures, often by learning from their colleagues at the PermReps
of the old Member States, as well as through the highly acclaimed ‘observer status’
that shortly preceded accession. This adaptation can also be witnessed in the staff’s
quick socialisation and manifestly proactive attitude. Arguably, these effective ex-
periences can be contrasted with the initial hiccups that were pointed out with re-
gard to the coordination at the national level and the participation of national officials
in the law-making procedures. The recurring mistakes here might be attributed to
differing coordination practices at the national level (reactive instead of proactive)
which is often manifested in the rigidity of the system (especially in overlapping
issues when the competent units do not correspond at the two levels), and may
adversely affect the work of the PermRep when the strong ethos of ‘civil servant
discipline’ meets the mandate that does not provide leeway for the representative.

However, with the relatively short experience as a Member State, practices de-
velop over time and preferences in the operation of the system may change, espe-
cially after Hungary will have fulfilled the role of the Presidency in 2011. Another
development that may be expected in the future is the presence of subnational inter-
ests in the Brussels arena, which at this point in time is limited to the central repre-
sentation that assists the work of the delegation to the Committee of Regions, but is
expected to gain strength – in parallel with the regions’ position in the national
system of administration.

As for the participation of other Hungarian (political) actors in the Brussels arena,
the MEPs intensive lobbying activities should be mentioned, the result of which
can be witnessed in established networks, initiatives and actual contributions to the
law-making process. Interestingly, in the early years of membership Hungarian MEPs
tended to organise their priorities alongside national party lines or based on nation-
ality, rather than being based on European political group affiliations. This can be
explained by looking at the topics that attracted most action and support by the
Hungarian MEPs: minority rights and the position of new Member States in differ-
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ent areas, such as Cohesion, Structural Funds and agricultural policy. Arguably, the
MEPs can more easily identify like-minded counterparts based on the above-men-
tioned criteria.

The Government’s participation in the EU decision-making procedures should
not, however, be regarded as the end of the complicated coordinating activity that
revolved around the establishment of the national position by the national political
institutions. The outcome of these procedures initiates yet another function that
again involves the Member States and their institutions. This function is the estab-
lishment of compliance with European legislation within the national legal order
through the implementation and transposition of EU regulations and directives at
the national level.
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Chapter 8

IMPLEMENTATION OF EC LEGISLATION IN HUNGARY

1. Introduction: Implementation of Community law in the
national legal systems

Alongside the establishment of the national position and its representation in the
various decision-making forums, implementation of Community law at the national
level is yet another linkage point between national institutions and national law-
making and Community legislation. It fits into the stages of interaction between the
national level and Community level, as it assigns to Member States the tasks that
are derived from the general obligation of establishing compliance with the output
of European decision-making and EU law in general, if necessary by adopting na-
tional legislative instruments for this purpose. The relationship between the previ-
ously analysed EU decision-making procedures and the coordination systems for
the establishment and representation of the national position is that the input of the
Member States in the law-making procedure at the EU level determines the content
of the law (what to implement) as well as its form, which provides a clue as to how
to implement that law. Furthermore, implementation contributes to an important
extent to the adequate operationalisation and the actual effectiveness of the regula-
tory framework that is created through the decision-making procedures at the EU
level. Thus, as implementation provides continuum to the dynamics of EU deci-
sion-making by facilitating the effectiveness of EU law at national level, Member
States and their implementing actions establish functional means for the develop-
ment of EU policies.

Similar to the previously illustrated coordinating activities, EU membership ob-
ligations with regard to the implementation of EU law have significant implications
for the national governmental actors involved in the implementing procedures. The
findings in the previous chapters revealed that, generally speaking, the challenges
imposed by the establishment of a coherent national position and efficient repre-
sentation lead to an overall ‘Europeanisation’ of the executive and participation in
the EU decision-making procedures by the very nature of these procedures tend to
reinforce the position of governments vis-à-vis their parliaments. At the end of the
day, it is up to the Member States themselves to establish this ‘new relation’ be-
tween the branches, namely the parliament’s monitoring over the executive’s par-
ticipation at the EU level. The analysis revealed that the Hungarian model (though
still in the early membership phase) placed emphasis on Parliament’s involvement
at the discussion level, rather than holding the government accountable for its pre-
vious participation in the EU legislative process. However, implementation moves
us away from Parliaments ‘new’ function vis-à-vis the ‘Europeanised’ executive
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1 It is, however, important to emphasise that legislation as a function does not rest exclusively with
national parliaments, as in modern parliamentary democracies the government (i.e., the executive) has
a primary role in the preparation of parliamentary acts, alongside its own legislative competences. The
Dutch Constitution, for example in its Art. 81 explicitly assigns the adoption of Acts of Parliament
jointly to the Government and Parliament.

2 J. Schwarze, et al., eds., The Implementation of Community Law: Studies in the Legislative and
Administrative Policies of the European Community and its Member States (Baden-Baden, Nomos
1994) p. 72.

3 ECJ, Case C-26/62 Van Gend en Loos v. Administratie der Belastingen [1963] ECR I-3.

towards the traditional function of legislation that rests with national parliaments.1
This chapter focuses on Parliament’s legislative activity that revolves around the
implementation of EC law in order to bring national law into compliance with the
earlier. The implication of the transfer of (legislative) competences from the na-
tional to the European level implies that curtailing national parliaments’ genuine
legislative powers leaves, to a variable extent, room for manoeuvre during imple-
mentation as well as risking the diminution of their role to merely ‘rubber-stamp-
ing’ European legislation. This may also lead to ‘a loss of authority and of
participatory rights for the national parliaments’.2 Nevertheless, national constitu-
tional constructions may allocate certain guarantees that parliaments can make use
of in order to safeguard their legislative role in implementation. It is therefore inter-
esting to look at the system and practices that have been established and operated in
Hungary as a new Member State for the implementation of EU law and the way in
which this has affected the respective position of the legislature and executive, as
well as the guarantees which are available to the national parliament and the dy-
namics of implementing legislation in general. This chapter, after an introduction to
basic definitions and a overview of the requirements for the implementation of EU
law, including practices carried out in other Member States, also highlights the
origins of the practices and patterns in Hungary, which were established during the
pre-accession period, as well as the practices exercised as a Member State.

1.1 Definitions and terminological problems surrounding the
implementation of EU law

Implementation is a general term, meaning that a Member State establishes compli-
ance with Community law in its legal system in accordance with procedural and
substantive rules of its own national (constitutional) law. The underlying idea be-
hind such compliance is ultimately the unity of Community law and the uniform,
full and effective application of Community law. This is a vital aspect of the ‘new
legal order’, having effect in national legal systems as such, and worded in the
founding case law of the ECJ, implying that the internal market can only be achieved
if the rules regulating economic actors are the same throughout the Community.3
The duty of implementation and ensuring compliance with Community law also
emanates from the principle of supremacy: since Community law prevails over any
measure of national law (including the national constitution) each Member State
must bring its legislation into line with that of the EU. The supremacy of Commu-
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4 F. Rubio Llorente, ‘Constitutionalism in the “Integrated” States of Europe’, Harvard Jean Monnet
Working Paper No. 5/98. (1998), available at: <http://www.jeanmonnetprogram.org/papers/98/98-5-
.html>.

5 S. Prechal, ‘Direct Effect Reconsidered, Redefined and Rejected’, in J.M. Prinssen and A.
Schrauwen, eds., Direct Effect: Rethinking a Classic of EC Legal Doctrine (Groningen, Europa Law
Publishing 2002) pp. 17-41 at p. 40.

6 I. Bailey, ‘National Adaptation to European Integration: Institutional Vetoes and Goodness-of-
fit’, 9 Journal of European Public Policy (2002) pp. 791-811 at p. 792.

nity law significantly modifies the formal subordination of governments to their
respective parliaments, in the sense that the ‘derived’ or secondary Community law,
adopted by the representatives of national governments at the Council, prevails
over the statutes of national parliaments.4 Thus, the legislation adopted in EU legis-
lative procedures will become statutory legislation which is superior to domestic
legislative Acts, although it has been adopted by representatives of the national
executives and, to a limited but albeit increasing extent, by the directly elected
members of the European Parliament. As is evident from a national constitutional
law perspective, this construction turns the traditional subordination of the execu-
tive to the legislative branch upside down. Furthermore, even when the Community
legislation is implemented by a statute and thus requires legislation by Parliament,
the latter is limited to the parameters described in the Community act itself, which
leads to the fact that the role of the national legislature is ‘diminished’ to the execu-
tion of that which is established and required by Community law, instead of a genu-
ine and sovereign legislative action.5 In addition, as the practice in some Member
States shows, when the implementation is carried out by delegated legislation (Par-
liament charges the executive with this legislative authority), if no proper guaran-
tees are set, the delegated rules may override statutory provisions – again, by
overturning the previously noted principle of subordination. The dominating role
of national executives, as was described by the institutional illustration of the Council
in Chapter 3 and the actual decision-making procedures in Chapter 4, is prevalent
when it comes to the implementation and execution of EU law at the national level.
This is parallel to a decrease of parliamentary control if there are no guarantees,
national constitutional priorities to retain parliament’s role in the implementing phase.
The practices in some Member States will be explored in the following sections of
this chapter and will be equally monitored in the case of Hungary by analysing the
existing guarantees available for the legislature to overcome such a problem.

Implementation is a process and compliance under Community law may be car-
ried out and described in various stages, phases and forms. As will be explored in
detail below, it depends on the actual outcome of EU lawmaking how compliance is
established. With regulations, for instance, implementation is established when the
regulation’s effect is not hindered by any existing national measure and the regula-
tion is applied in the national legal order. In the case of a directive, which is basi-
cally an order targeting the harmonisation of laws within the Community, compliance
is achieved by the transposition of the content of the directive into national law
(also called ‘legal implementation’),6 strictly requiring the achievement of its goal
by virtue of a method and legislative form that the Member State finds most ad-
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7 See K. Lenaerts and P. van Nuffel, Constitutional Law of the European Union, 2nd edn. (London,
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8 I. Bailey, supra n. 6 at p. 792
9 J. Schwarze, et al., supra n. 2 at p. 78.

10 T. Vandamme, The Invalid Directive, The Legal Authority of a Union Act Requiring Domestic
Lawmaking (Groningen, Europa Law Publishing 2005) at p. 11.

11 In addition, framework decisions are EU acts under the third pillar and also require transposition
into national law. The scope of the analysis will omit going into the specific aspects of the transposition
of framework decisions and will only deal with this to the extent of illustrating the possible constitu-
tional concern of a transposing measure regarding fundamental rights.

equate. This system is often labelled as executive federalism, a system where the
legislation is adopted on a federal level by a central authority and execution is
assigned to the authorities in the component federated states.7 Thus, transposition
means that the national legal act is actively made consistent with Community law
by virtue of additional national legislation, the latter importing and incorporating
the content of the former into national legislation. Transposition requires the adop-
tion of binding rules of national law, in other words the enactment of national rules
transferring the Community legislation into the national measure. In addition, to
borrow a term from political science and public administration, ‘administrative
implementation’ means the establishment of a policy mechanism for achieving com-
pliance.8

Implementation of Community law in the broad sense of the term means the
general obligation to establish compliance with Community law which may go
further than the transposition of directives and may also extend to ascertaining com-
pliance with Community regulations and decisions as well. Furthermore, imple-
mentation not only requires overall compliance, but the actual application of
Community law or the implementing measures and subsequent enforcement. The
incorporation of Community law by acts of national legislation is only one stage in
the implementation process. It is only with the application of the law that the Com-
munity measure has full effect at the national level.9 The application of Community
law gives practical effect to the abstract rules in well-defined legal matters. Further-
more, the enforcement of Community law guarantees that the compliance of na-
tional law vis-à-vis Community law is established and duly applied and respected.
With regard to directives, Vandamme, for example, considers the broader meaning
of implementation as encompassing Member State action relating to the enforce-
ment and application of national measures correctly transposing a Community di-
rective.10

As observed earlier, in this chapter I use the term implementation when I discuss
the Member States’ general obligation to establish compliance with Community
law. Transposition refers to the specific act or process required with regard to direc-
tives,11 thus it is implementation in a narrow sense focusing on the action which
implants the European legislation in the national legal order. The terminology used
in Hungary is rather peculiar, because the term ‘harmonisation’ (of laws) does not
only relate to the legislative activities carried out during the preparatory phase be-
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12 The definition is explained in Art. 3 of 7001/2005 (IK.8) IM Irányelv a jogharmonizációs célú
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e2005i7001im.pdf/e2005i7001im.pdf>.

13 ECJ, Case 6/68 Zuckerfabrik Watenstedt v. Council [1968] ECR 406.

fore accession that required the approximation and adaptation of the national law to
Community law. Somewhat peculiarly, the official terminology used in Hungarian
governmental circles for the general requirement of implementation (i.e., establish-
ing compliance with Community law) for Hungary as a Member State is described
as ‘harmonisation’. Harmonisation in this (broad) sense covers all internal legisla-
tive actions that aim to fulfil membership obligations and the relevant tasks as well
as creating a framework where membership rights are exercised.12 For the sake of
clarity, I will make use of the term implementation and will refer to harmonisation
only in the pre-accession period as well as with reference to official documents that
contain the term in their title.

1.2 The legislative acts of the European Union to be implemented by the
Member States

In order to carry out the tasks described in Chapter 3, the EU institutions, namely
the European Parliament often acting jointly with the Council, the Council and the
European Commission, adopt various instruments in the Community procedures
analysed in Chapter 4. The adopted acts take the form of regulations, directives and
decisions, as well as recommendations and opinions. For the present discussion of
implementation, the analysis will concentrate on the legislative instruments in prac-
tical terms such as regulations, directives and decisions. The introductory Chapter
1 has already placed the focus of the study firmly on the legislative acts of the first
Community pillar referring to the fact that these are the measures of Community
lawmaking procedures, which, as far as their content is concerned, contain rules of
general application and, in principle, at the national level induce the enactment of
legislation by the national parliament or via delegated legislation. These legislative
instruments have the greatest effect in the national legal order and require the most
intensive action by the Member States to be carried out in the form of implementa-
tion which defines the establishment of compliance, primarily via national law-
making.

1.2.1 Regulations

Regulations, as laid down in Article 249 second paragraph of the EC Treaty, have
general application and are binding in their entirety and are directly applicable in
the Member States. The Court saw regulations as being ‘applicable to objectively
determined situations and involving legal consequences for categories of persons
viewed in a general and abstract manner’;13 thus regulations have a general scope
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14 See the closing reference in Regulation (EC) 261/2004 of the European Parliament and of the
Council of 11 February 2004 establishing common rules and assistance to passengers in the event of
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States.’

15 ECJ, Case C-39/72 Commission v. Italy [1973] ECR 101, paras. 16-17, Case C-34/73 Variola v.
Amministrazione delle Finanze [1973] ECR 981, para. 11; C-50/76 Amsterdam Bulb B.V. v. Produktschap
voor Siergewassen [1977] ECR 137, paras. 4-7.

16 ECJ, Case 34/73 Fratelli Variola S.p.A. v. Amministrazione italiana delle Finanze [1973] ECR
981.

and legally binding effects as abstract normative measures. The explicit reference
to this character can unmistakably be found in every regulation.14

The direct applicability of a regulation reveals the legal force which enables
regulations to ‘penetrate’ national law and, as such, to be part of the national legal
system without an additional national legal measure to transpose the regulation.
This characteristic of regulations, namely its direct applicability, determines the
underlying rule that regulations do not need transposition and their actual imple-
mentation in the national legal order takes place automatically. The prohibition of
incorporating a regulation and its provisions in the national legal order by a trans-
posing measure has been explained by the Court, as that practice, if allowed, would
bring into doubt ‘both the legal nature of the applicable provisions [of the regula-
tion] and the date of their coming into force’.15 Furthermore, the direct applicability
of regulations excludes even a mere repetition of the regulation within the national
legal order.16 Consequently, Community regulations are independent from national
legislative measures otherwise the Member State’s discretion while adopting na-
tional legislation to implement a regulation may risk diminishing the regulations’
complete legally binding force. Yet, similar to when in a national system an Act of
Parliament requires executive measures (in the form of governmental decrees or
ministerial decrees), an abstract regulation may require additional legislation, for
instance when an institution has to be established for monitoring the fulfilment of
obligations laid down in the regulation or when sanctions need to be defined. Thus,
it belongs to the Member State’s general obligation to ensure the effect of Commu-
nity law and the Community regulation by adopting a complementary executive
measure to the regulation if need be. The need for such additional implementing
national legislation is more frequent in the case of a regulation adopted within the
EC legislative procedure than related to those adopted, for example, in the comitology
procedure. Evidently, the latter procedure requires a more precise establishment of
the implementation framework, leaving the national implementation little room to
further regulate.

The obligation of national implementation can either be found in an explicit
reference in the regulation or it can be deduced from the text. A specific obligation
can be found where the regulation calls upon national authorities to assign the imple-
mentation/execution of the regulation to a specific authority or institution, to estab-
lish procedures for the application/execution of the regulation and legal remedies
vis-à-vis decisions brought during these procedures, or to determine sanctions for a
breach of application, and finally, to communicate all these actions taken to the
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17 See the previously mentioned Regulation (EC) 261/2004 of the European Parliament and of the
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of passengers are respected. The Member States shall inform the Commission of the body that has been
designated in accordance with this paragraph’.

18 Art. 249(3) EC.
19 ECJ, Case C-102/79 Commission v. Belgium [1980] ECR 1472, para. 12.

Commission.17 Furthermore, national repealing action is needed when the issue
that the regulation covers and governs is also regulated by an existing national
provision. In this case, as has been said above, the Court explicitly excludes na-
tional provisions (be it concurring or differing) dealing with the subject-matter of
the regulation and the Community regulation. This requires the Member State to
carry out the necessary ‘legislative clearance’ when a national measure repeats the
wording of a given Community regulation by repealing this national measure. The
particular nature of this obligation to ‘deregulate’ in order to establish compliance
with Community law will be explored in detail with regard to Hungary’s legal prepa-
ration for accession in a later section of this chapter.

1.2.2 Directives

Directives, as Community law-making instruments, are binding as to the result they
aim to achieve upon each Member State to which they are addressed, but leave
some choice as to the form and methods to the national authorities.18 Directives are
generally seen as Community tools for harmonising national legislation: they have
an aim that they target, a standard that the Member States must achieve within the
given period of time laid down in the directives as deadlines, but the method is left
to the Member States. For directives to attain full legal status in the national legal
order, they ‘must be implemented by appropriate implementing measures carried
out by the Member States’,19 in other words transposed into national law. Apart
from this straightforward obligation, no further requirement is determined for the
Member State as to the choice of the level of the transposing national legislation.
Accordingly, the transposition may take the form of a statutory measure, an Act of
Parliament, or an act issued by the executive such as a decree or ordinance depend-
ing on national constitutional requirements. Rules on delegated legislation, require-
ments as to the form of an act related to the subject-matter can give guidance for the
legislator. For instance, in Hungary fundamental rights or obligations for individu-
als can only be enacted via Acts of Parliament (Laws). In addition to the elaborate
discussion that follows in the next section on the general requirements for the imple-
mentation of EC acts, it is important to underline at this point that the Member
States’ liberty in transposing a directive is restricted by principles of general re-
quirements for implementing Community law revolving around legal certainty, the
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26 K. Lenaerts and P. van Nuffel, supra n. 7 at p. 780.

full effect of Community law as well as accessibility. Applying this to the transpo-
sition of directives, the transposing measure must be capable of creating a situation
which is sufficiently precise, clear and transparent to enable individuals to ascertain
their rights and obligations.20 The Court has furthermore asserted on numerous oc-
casions that ‘the transposition of a directive does not necessarily require the provi-
sions of the directive to be enacted in precisely the same words in a specific express
legal provision, a general legal context may be sufficient if it does actually ensure
the full application of the directive in a sufficiently clear and precise manner’.21 In
this and also in other cases the Court established a ‘clear and precise manner’ as a
point of reference, recalling that ‘the persons concerned must be able to ascertain
the full extent of their rights and, where appropriate, to rely on them before the
national courts’.

The time-limit, i.e., the deadline given to Member States for transposing the
directive is yet another factor that the Member States have to respect. To reinforce
this, the Court has established that a Member State ‘cannot rely upon domestic
difficulties or provisions of its national legal system, even of its Constitution, for
the purpose of justifying a failure to comply with obligations and time-limits result-
ing from the directives’.22 Taking into account the decision-making procedure that
is driven by the preparatory works carried out with the participation of governmen-
tal representatives, the requirement of a readiness on the part of Member States to
insert the directive in their national law seems only legitimate. Meeting the time-
limit as well as the adequate transposition in general is assessed by the Commission
and is secured in the mechanisms laid down in Article 226 EC.23 In order to assist
the Commission’s supervision, the Member States are obliged to notify the transpo-
sition, including the specific actions taken for the transposition.24

1.2.3 Decisions

The Treaty establishes that ‘the binding force of a decision is limited to those that it
is addressed to’, be it individuals or Member States.25 Decisions are extensively
adopted by the Commission as an instrument for addressing undertakings when
supervising compliance with competition rules and this reinforces its normative
character and individual scope.26 As legislative measures, their binding force and
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the scope of implementation they require are primarily determined by their content.
Bearing in mind the content concerning a specific case (with regard to an undertak-
ing or one Member State), the decision’s scope is individual. The implementation
of such specific decisions differs from those containing rules of a more general
nature usually with regard to several or all Member States. Consequently, in the
case of a Commission decision prohibiting certain fishery products and requesting
the Member States concerned to take necessary measures, while the decision may
target specific Member States, its implementation tends to make it a rule of a gen-
eral nature (i.e., appropriate measures of a general nature should be taken at the
national level). Thus, it is doubtful whether we can call a decision a measure with
individual scope when it addresses Member States, while it acts as a normative
measure vis-à-vis the individuals in the Member State(s) and requires a general
application. This type of decision has gradually grown to be a form of executive act
by the EU institutions.27

After illustrating the definition and stages of implementation and the EU legisla-
tive acts which are relevant for implementation, attention is now given to the re-
quirements which have been determined for the implementation of these acts and
EC law in general.

1.3 The requirements as to the proper implementation of EC law in
general

The obligation to properly implement EC law imposes requirements on the public
authorities of Member States, being primarily responsible for ensuring compliance
with Community law. The different stages of implementation, while they may dif-
fer in the method of giving effect to Community law at the national level, have to
comply with these underlying requirements.

The overarching obligation imposed on the Member States by Article 10 EC is
to take all appropriate measures, whether general or particular, to ensure the fulfilment
of obligations arising out of the Treaty or resulting from action taken by the institu-
tions of the Community. The Member States are also obliged to facilitate the achieve-
ment of the Community’s tasks and to abstain from any measure which could
jeopardise the attainment of Treaty objectives. Thus, it is the Member States’ obli-
gation to ensure compliance with the provisions of the Treaty, and the legislative
instruments resulting from the Community’s law-making procedures. Furthermore,
Community legislative acts necessarily contain the objectives that they wish to
achieve. When implementing these measures, the Member States and their public
authorities must bear these objectives (and consequently, the objectives of the Treaty)
in mind.

Apart from the very general and underlying requirement expressed in the Treaty,
requirements can also be deduced from the ECJ’s case law on this matter. The
ECJ’s extensive case law on the implementation of directives provides guidance
which is also applicable to the implementation of other EC instruments in general,
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emphasising compliance with the principles of full effect, legal certainty and effec-
tive judicial protection.28 Legal certainty and effective judicial protection requires
the implementing measure to be of a binding nature, so that individuals are able,
first, ‘to ascertain in a sufficiently predictable manner the extent of their rights and
duties’,29 and, second, to retain a defined legal position. The full binding force
requirement also implies that the measures at stake must produce external effects,
i.e., bind the administration vis-à-vis individuals. Thus, the rules are not only inter-
nally binding within the organisation but also have external effects i.e., they can be
enforced by third parties against the organisation.30 In the case of circulars and
administrative practices, even if these bind the administration per se in the given
Member State, the binding force of these measures should amount to an extent
which provides for the administration to be bound by the measures vis-à-vis indi-
viduals, and the latter could ascertain their rights and be made aware of their de-
fined legal position.31

The above requirements concern the ways and methods of implementation, but
attention should also be given as to on which administrative level this implementa-
tion should take place. Implementation is targeted at the Member States, but as the
Court has ruled in the case of directives (and we can take the liberty of applying this
reasoning to implementation in a general sense) the Member States are free to del-
egate powers to their domestic authorities as they see it fit and to implement by
means of measures adopted by regional or local authorities. That division of pow-
ers within the Member State does not, however, release it from the obligation to
ensure that the provisions of the directive (as well as other EC acts) are properly
implemented in national law.32

As has been said, the requirements must be met during all stages of implementa-
tion explained earlier in the section on terminology and definitions. Thus, correct
implementation goes beyond the adoption of implementing measures to fulfil the
general requirements and extends to adequate application and enforcement. Conse-
quently, it is indispensable to ensure that the national authorities apply the imple-
menting measures and the measures are clear, precise and are of a legally binding
nature. These indispensable criteria are also relevant for the remainder of the ‘imple-
mentation chain’, namely application and enforcement at the national level. The
actual correct application of EC law includes giving full effect to implementing
measures and at the same time to the principle of legal certainty. Regarding the
enforcement of the implemented EC law at the national level, it has previously been
pointed out that regulations may require additional executive legislation (despite
the general prohibition of transposing them into national law), including setting
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sanctions. In the case of directives, where transposition is always required, the Court
has stipulated the Member States’ obligation ‘to adopt in their national legal system
all the measures necessary to ensure that the directive is fully effective in accor-
dance with the objective which it pursues’.33 In the same judgement, the Court
stated that if compensation/damages are used, these must be chosen so ‘as to guar-
antee real and effective judicial protection and they must have a real deterrent ef-
fect’.34 As to the enforcement exercised by the Commission and ultimately the
European Court of Justice, the Commission’s role under Articles 226 and 228 EC in
monitoring compliance and stimulating implementation by the Member State was
dealt with in detail in Chapter 3.35 The Commission, in order to assist the Member
States in the timely and correct transposition into national law of directives affect-
ing the internal market, adopted a recommendation in 2004 that sets out guidelines
and identified practises.36 As will be shown, this guidance proved to be extremely
useful to Member States in general, including Hungary.

1.4 Experiences of some Member States with the techniques and
instruments of implementation

A wide variety of implementation techniques and instruments have been employed
in the different Member States in terms of transposing Community legislation into
national law and establishing national executive measures for Community legisla-
tion. These techniques are employed by the national public administration, thus
political, constitutional and administrative characteristics provide the framework
for implementation and may even influence the implementation procedures. This
part of the chapter gives an account of the elements which influence implementing
practices and methods, as well as the choice of implementing measures.

Constitutional provisions may determine the level of the implementing measure
in certain areas, for example requiring that issues related to fundamental rights and
civil liberties must be enacted in the form of primary legislation: laws, Acts of
Parliament. There might also be basic rules as to the situations in which Parliament
may delegate (implementing) law-making powers to the executive branch by
authorisation, thereby delineating the scope of subordinate or secondary legisla-
tion. Similarly, the executive may also retain the right to original lawmaking that
does not need authorisation from the legislature. Consequently, the actual separa-
tion of powers at the national level may be revealed in these practises. In the United
Kingdom, for example, the European Communities Act, adopted upon the country’s
accession to the EC in 1972, made it possible to implement European law by means
of delegated legislation on a wide scale, a notion that would have otherwise run
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counter to the principle of Parliamentary sovereignty.37 Considering the separation
of powers and implementing legislation by the legislature and the executive, the
general tendency is that instruments adopted by the executive (the government and
its members) are more frequently used for implementation as opposed to laws en-
acted by Parliament.38 This is explained by the fact that executive lawmaking is a
significantly less time-consuming procedure than the legislative procedure carried
out by Parliament (in particular in dual-chamber systems) and sectoral departments
have expertise, specialised staff and a technical overview at their disposal.

The structure of the state (i.e., federal or unitary) is another factor that requires a
different approach from Member States when it comes to implementation (and for
that matter equally in the coordination phase, as has been observed in Chapter 5). In
Germany, for example, the Länder’s duty to implement EC law is targeted at issues
in which they bear legislative competences while still respecting the federal loyalty
principle (Bundestreue) with regard to the whole interests of the Federation and the
concerns of the Länder.39 Thus in this federal system an EC measure which falls
within the competence of the federation (Bund) is transposed by the federal law at
the federal level, while those issues falling within the legislative competence of the
Länder will be transposed at the Länder level.40

It is also important to establish a coordination structure for the implementation
process. As Chapter 5 revealed during an analysis of the importance of coordinat-
ing EU policies and the actual conduct for the establishment of a national position
regarding a Community measure, a specific opinion concerning the subsequent
implementation obligation is required by and is ‘functionally’ linked to the pro-
cesses of establishing the national position at the national level and then represent-
ing and including this position in the legislative procedure in Brussels. Thus,
implementation, being the last phase in the law-making chain, inevitably implies
interaction between the actors at the different stages. The various interactions be-
tween the actors at the different stages then leads to intertwined practices and influ-
ences, but also established sources of information and interpretation. To illustrate
this, one may recall the following practice which is generally considered to be ‘ideal’.
In order to ensure proper implementation, in other words being smoothly integrated
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into the national legal order, the Community act should be followed up and dealt
with by the same person responsible for: drafting the national position, then repre-
senting this position in the legislative decision-making phase and after that, if the
comitology procedure takes place, contributing to the implementing Community
act and then, finally, to draft the national implementing measure.41 Obviously, this
person is thoroughly acquainted with the dossier, including the potential legislative
implications at the national level, which can be taken into account while forming
the national input in Brussels and must be taken into account when implementing
the output from Brussels. It is therefore no surprise that Member States with a
rigorous and strategic preparatory system and coordination (such as Denmark and
the UK) end up at the top of the league in the transposition of directives.

The involvement of compulsory advisory bodies also varies between countries.
This may extend to the assessment of implementing measures by ‘official bodies’
to scrutinise draft measures as to their compatibility with national (constitutional)
law such as the Legislative Department of the Ministry of Justice in Denmark,42 the
Council of State in the Netherlands,43 the Ministry of the Interior and the Ministry
of Justice in Germany,44 or in a partly decentralised way by staff units at each line
ministry alongside the involvement of the State Council in Spain.45 Coordinating
the transposition of directives (which requires extensive legislative action from the
Member States) varies in countries to a great extent. Centralised units coordinate
the input from the various line ministries at government level in Spain, the UK and
France, while in Denmark the line ministries are given more responsibility in en-
suring coherence while drafting the transposing measure.46

The techniques of implementation which are applied also show diversity in Mem-
ber States, depending on the national legal systems, resulting in different methods
as to how to achieve synthesis between existing national law and the European
rules.47 As has been pointed out earlier, national political, constitutional and ad-
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the extension of an implementing measure to policy areas that were originally not intended to be
covered by the directive. Legislating beyond the minimum standards established by a Directive is not
regarded as ‘gold plating’, because, as the reasoning goes, that is still within the scope of the directive.
In the Netherlands, however, ‘gold plating’ is not a permitted implementation technique. See the Guide-
lines on Legislation, which states that the implementing measure may not go beyond what is necessary
for implementation. Aanwijzing 337 (EU-implementatie sec): ‘Aanwijzingen voor de Regelgeving bij
implementatie worden in de implementatieregeling geen andere regels opgenomen dan voor de imple-
mentatie noodzakelijk zijn.’

49 The extra administrative burdens which ‘gold plating’ may imply for businesses is the reason
why in the UK ‘gold plating’ has been criticised in recent better regulation policies. See W. Voermans
and B. Steunenberg, supra n. 37 at p. 158.

ministrative features provide the framework for implementation and may affect the
implementing procedures. In determining how the Community measure will be
implemented, various factors are taken into account.

In the event that the issue covered by the Community measure has already been
(partly) covered by national law and the implementing measure is placed within the
framework or the system of an already existing national law, incorporation is used
as a technique without adopting an additional, separate implementing measure. If
the legal issue is a complete novelty or even introduces a new legal institution into
the legal system, a longer explanation or a more specific and detailed transposition
may be needed in an elaborate transposing measure. To facilitate application, imple-
mentation can be carried out by rewording or rewriting the content of the Commu-
nity act by literally taking over the latter while clarifying and adjusting it to the
nation legal system, terms and institutions. ‘Gold plating’ is when

‘transposition goes beyond the minimum necessary to comply with a directive by add-
ing national elements to the legal measure, which aims to transpose a directive; such
national additions may include: extending the scope, not taking full advantage of any
derogations which keep requirements to a minimum, providing sanctions, enforcement
mechanisms and matters such as burden of proof which go beyond the minimum need
or implementing early, before the date given in the directive’.48

Beyond the reservations as to the legality of implementation by gold plating, it can
also be disadvantageous to, for example, businesses in the Member States which
had to adjust to the more stringent conditions.49 The technique of referral or trans-
posing ‘by reference’ is used to a different extent in Member States (it is used, for
example, in Denmark, Ireland and until recently in the Netherlands with regard to
EC legislation relating to public procurement), mostly because of some misgivings
attributed to it. Transposition by referral implies that the implementing measure
does not take over and embody the transposable act, it rather only states the essen-
tial, core elements of a directive (for example, mentioning the entities covered) and
mentions the directive as the source of the applicable obligations. It may even occur
that the transposing national measure solely refers to future amendments to the
directive (as in dynamic reference). The misgivings revolve around the compatibil-
ity of this technique with the principle of legal certainty; especially in the case of
dynamic referencing, as well as the potentially limited accessibility of the rules
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50 See S. Prechal, supra n. 28 at p. 78. However, Arrowsmith considers, from a rather policy-
oriented point of view, that it may occur in the area of public procurement that transposition by refer-
ence is more advantageous than detailed transposition, as is the case in directives with an ambiguous
content. She points out that in such cases detailed transposition may lead to misleading national legis-
lation and render the assertion of rights and obligations complicated for foreign firms, in particular
because two legal texts (i.e., the national transposition and the directive itself) may need to be consid-
ered for clarification. See S. Arrowsmith, ‘Legal Techniques for Implementing Directives: A Case
Study for Public Procurement’, in P. Craig and C. Harlow, eds., Lawmaking in the European Union
(The Hague, Kluwer Law International 1998) pp. 491-511 at p. 509.

should there be a need to consult them.50 Copying is a widespread technique of
implementation, also because directives often simply do not allow any room for
manoeuvre but rather give an unmistakable precise formulation that needs to be
transposed. This technique allows for a word-for-word repetition, in other words a
literal implementation of the directive’s text in the transposing measure. The ad-
vantage of this technique is that it can be really quick, focusing only on the directive’s
text and no further considerations, adjustments or explanations with regard to the
existing national laws are required. The monitoring of proper transposition can
equally be easier when this technique has been used, as the Community act is the
exact point of reference and the national implementing measure is supposed to
‘mirror’ it. However, problems concerning this technique can occur when it comes
to the interpretation of the Community measure by the civil servant drafting the
transposing act or when judges interpret the implementing measure, especially when
certain elements, styles, formulations, even institutions previously unknown in the
legal system are introduced to the national system by virtue of the implementation.
In this case, as in general with regard to all forms of transposition, interpretation
can be aided by consulting the travaux préparatoires as far as they are available, as
well as the preamble to the measure. Consulting databases and following up on the
practices of other Member States can also be useful, or, ultimately, a preliminary
reference question can be put forward by the national court to the ECJ. Rigid copy-
ing can also hinder application and harm legal certainty when the introduced terms
or legal institutions do not easily fit into the national system which can easily result
in misapplication or an impossibility to invoke rights and learn about obligations
from the implementing measure.

After this general overview, the implementation of EC law in Hungary will follow.
The structure will be divided into two, first describing the particular aspects of the
legal preparation for membership through adaptation/harmonisation/approximation
practices. The second part will analyse the fundamental aspects of the system of
implementation that has operated since accession.

2. Approximation/Harmonisation of national law to/with
Community law in Hungary prior to accession

Forming part of the enlargement conditions imposed by the EU, in 1993 the
Copenhagen Summit of the European Council established as a legal prerequisite
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51 See the Commission’s official website on the Accession Process: <http://ec.europa.eu/enlarge-
ment/enlargement_process/accession_process/index_en.htm>.

52 Primary legislation includes the founding treaties, their successive amendments and the proto-
cols annexed thereto, as well as the Accession Treaties.

53 General principles of Community law are those which are included in the Treaties such as, for
example, equal treatment (Art. 141 EC), non-discrimination (and its many aspects with regard to, e.g.,
non-discrimination based on nationality in Art. 12 EC), respect for human rights, proportionality Art. 5
EC), as well as those recognized and deduced by the ECJ in its jurisprudence such as legal certainty
and legitimate expectations.

54 See A.E. Kellerman, et al., eds., The Impact of EU Accession on the Legal Orders of New EU
Member States and (Pre-)Accession Countries, Hopes and Fears (The Hague, T.M.C Asser Press 2006);
A.E. Kellerman, et al., eds., EU Enlargement The Constitutional Impact at EU and National Level
(The Hague, T.M.C Asser Press 2001); K. Inglis and A. Ott, eds., Handbook on European Enlarge-
ment: A Commentary on the Enlargement Process (The Hague, T.M.C. Asser Press 2002).

55 The EU provided significant financial assistance for the realisation of the structural conditions
within the framework of PHARE and SAPARD programmes.

56 OJ 2003 L 347.

for acceding to the EU that accession countries must adopt the common rules, stan-
dards and policies that make up the body of EU law and align their domestic legal
systems with the acquis communautaire. The Madrid Summit of the European Coun-
cil further reinforced this accession criterion by adding the requirement of the ef-
fective implementation of the acquis communautaire through appropriate
administrative and judicial structures.51 Fulfilling this commitment by adapting the
acquis communautaire in the national legal order implied that the candidate coun-
tries had to revise their national laws and ensure full compliance from the moment
of their EU accession. Full compliance was required not only with regard to sec-
ondary Community legislation, but also with regard to the primary law of the EC,52

the principles laid down by the ECJ in its jurisprudence, international agreements
entered into by the EC and the general principles of Community law.53 This chal-
lenge can be regarded as one of the major implications of accession for the legal
systems of the would-be members and this aspect has been analysed at length in
various country reports.54 The Commission’s annual monitoring actions and the
country reports, based on the findings, provided an overview of the candidate coun-
tries’ preparatory work and the gradual ‘harmonisation’ of their national laws within
the accession chapters. The monitoring also included the assessment of the struc-
tural preparedness for the operation of the application of Community law after ac-
cession, the training of the judiciary and civil servants as well as improving the
infrastructure for the authorities and courts.55

2.1 The general framework for legal adaptation as laid down in the
Europe Agreement

In addition to the generally worded Copenhagen criteria regarding the adaptation of
the acquis, a more detailed overview of the requirements was formulated within the
Europe Agreement,56 which was signed by the European Communities and their
Member States and Hungary as an association agreement, based on Article 238 EC,
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57 The Europe Agreement, an association agreement based on Art. 238 EC, is a mixed agreement
signed and ratified by the European Community, its individual Member States and the applicant coun-
tries. The Agreement was confirmed by Parliamentary Resolution No. 80/1992 (XI.25) OGY and its
implementation was authorised by Parliamentary Resolution No. 10/1993 (III.5) OGY.

58 According to Art. 67 of the Europe Agreement proclaimed by Act No. 1 of 1994, Hungary had a
unilateral and complete obligation to bring its legal system as far as possible into line with that of the
Community. The obligation was unilateral, because only Hungarian acts had to be in conformity with
Community law, and it had a complete scope as it concerned the whole of the Hungarian legal system
and related to the acts adopted until and after the signature and entry into force of the Europe Agree-
ment.

59 Art. 68 of the Europe Agreement stipulates that: ‘The approximation of laws shall extend to the
following areas in particular: Customs law, company law, banking law, company accounts, and taxes,
intellectual property, protection of workers at the workplace, financial services, rules on competition,
protection of health and life of humans, animals and plants, food legislation, consumer protection
including product liability, indirect taxation, technical rules and standards, transport and environment.’

in Brussels on 16 December of 1991.57 The Agreement was implemented in Hun-
gary by Act No. 1 of 1994, which entered into force on 1 February 1994, and at the
same time it marked the official starting point of the accession preparations which
were aimed at the implementation of the Europe Agreement. At such an early stage,
a great deal of attention was given to establishing a general framework, guidance
and principles for the implementation of the Europe Agreement and the approxima-
tion of national law to Community law, as required by the adaptation of the acquis.
One such guiding principle can be found in Article 67 of Act No. 1 of 1994, stipu-
lating that

‘The Contracting Parties recognise that the major precondition for Hungary’s eco-
nomic integration into the Community is the approximation of that country’s existing
and future legislation to that of the Community. [Therefore] Hungary shall act to en-
sure that future legislation is compatible with Community legislation as far as pos-
sible.’58

During the ten-year period of preparation prior to accession in 2004, the targeted
legal alignment was based upon this legal commitment, which had two aims: firstly,
to comply with the obligations vis-à-vis the Community and its Member States
undertaken in the Europe Agreement, and secondly, to prepare the national legal
order for accession. That is, to comply with the requirement that Hungary, as a
Member State in the future, must endorse and apply Community law.

In addition, Article 68 of the Europe Agreement provided an exemplary list re-
garding the scope for adapting the country’s existing and future legislation to that
of the Community in a number of defined policy areas, not excluding other poten-
tial areas for the obligation of harmonisation.59 In order to explain the requirement
of approximation ‘as far as possible’, one has to recall that the obligation to comply
fully with Community law (thus, implementing and applying it in the national legal
system) only bound Hungary from the day of accession. Thus, during the period of
harmonisation the accession countries could still invoke economic and financial, as
well as political interests when establishing the strategy of and the programme for
approximation. Consequently, if vital national interests so required, harmonisation
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60 This was the case in some areas of internal market legislation where a selective and gradual
approach adapted to approximation was often required because of the conditions in Hungary and the
efforts which the country had made in order to complete the process of economic transition and macro-
economic stability and the process of overall economic reform.

61 ‘Az igazságügy-miniszter 8002/1999. (IK. 10) IM tájékoztója a jogharmonizációs ügyek
intézéséről’ [Overview No. 8002/1999 (IK. 10) issued by the Minister of Justice on the harmonisation
activities and harmonisation guidelines issued by it] p. 8. See also J. Petrétei, ‘A magyar jogharmonizáció
az európai uniós csatlakozás előtt és után’ [Harmonisation of law in Hungary before and after accession
to the EU], 1 Romániai Magyar Jogtudományi Közlöny (2005) pp. 5-20 at p. 10. Available at: <http://
rmjk.adatbank.transindex.ro/pdf/01.Petretei.pdf>.

62 Art. 3(1) of Act No. 1 of 1994.
63 J. Petrétei, supra n. 61.

could take gradual, incremental steps before reaching the date of accession, allow-
ing the legislator to wait until the last possible moment to introduce more rigorous
legislation so as to be fully compatible with Community law. As a consequence, the
complete alignment of a national measure might have taken place in several phases
and national law was often gradually adjusted to Community law so national mea-
sures were consequently amended on several occasions.60 The gradual approxima-
tion also meant that only the deadlines set by the Europe Agreement were applicable
to Hungary, and not the implementation deadlines laid down in those earlier illus-
trated Community acts, requiring a timely implementation by Member States. De-
spite such ‘flexibility’, guarantees were needed during this period to prevent the
adoption of legislation contrary to Community law, or that a very fragmented form
of approximation carried out in ‘small steps’ would jeopardise legal certainty, a
principle of primary importance in a constitutional system based on the rule of
law.61 The Europe Agreement required the Hungarian legal system to ensure that
the preparations for and the conclusion of international agreements and the drafting
and adoption of national legal rules complied with the Agreement.62 Therefore, the
Europe Agreement stipulated that an adopted national act was compatible with the
Community legislation if, after Hungary’s accession to the EU, such an act would
not have provided a reason for initiating an infringement procedure. Furthermore,
once the national law had been adjusted to Community law, the former could not be
adversely amended with regard to Community law and no new act could be adopted
that would have reinforced discrepancies between national and Community law.63

The generally worded and previously mentioned Article 67 of the Europe Agree-
ment required alignment with Community acts, which would prima facie limit the
adaptation obligation to an alignment with the secondary legislation of the EU in-
stitutions. Therefore, it was necessary to look at the actual scope of Community law
that was relevant in the harmonisation process, namely at what other sources of
Community law could and should be subject to adaptation and form part of the
legal preparations prior to accession.

The general practice guiding the approximation activities concerning primary
Community law (i.e., the founding Treaties) as well as the legal principles estab-
lished by the case law of the ECJ was equally important point of reference during
adaptation. The case law of the ECJ, in particular the interpretation of primary and
secondary Community legislation, may provide guidance for implementation as
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64 Ibid.
65 Constitutional Court Decision 30/1998 (VI.25) AB, ABH 1998, 220, p. 233 See Chapter 2, sec-

tion 5.4.2.
66 Opinion of Advocate General Tizziano in case C-302/04 Ynos Kft. v. János Varga, delivered on

22 September 2005.
67 ECJ, Case C-302/04 Ynos Kft. v. János Varga [2006] ECR I-371.
68 For example, by transposing already in 1993 Council Directive 85/374/EEC of 25 July 1985 on

the approximation of the laws, regulations and administrative provisions of the Member States con-

well. As for (legal) principles and doctrines forming an inherent part of Community
law, the implications of adaptation might have a less straightforward consequence.
The underlying principles of the functioning of the internal market – the four free-
doms and the prohibition of discrimination – are articulate in some aspects in the
majority of Community acts. In these areas Community legislation practically re-
volves around these notions, and thus, must equally be considered while adjusting
national laws to the relevant Community laws in these areas. However, doctrines
and principles determining the relationship between the Community legal order
and the legal order of the Member States (such as direct applicability, direct effect,
indirect effect and consistent interpretation, and the overall supremacy of Commu-
nity law) deduced by the ECJ and stipulated as fundamental characteristics of the
Community legal order may only be given effect with regard to the actual Member
States and their legal systems.64 As Chapter 2 revealed, even the Hungarian Consti-
tutional Court ruled out the applicability of a Treaty provision before accession
claiming that the supremacy of Community law may not be applied before Hungary’s
accession to the EU.65 The European Court of Justice and the assisting Advocate
General confirmed this position with regard to the application of secondary EC
legislation in one of the first preliminary requests submitted by a Hungarian Court,
pointing out that if the facts of the dispute in the main proceedings had occurred
prior to the accession of the Republic of Hungary to the European Union, the Com-
munity legislative act is not applicable and cannot be relied upon by individuals66

and Court does not have jurisdiction to interpret the Community legislation in such
case.67

The harmonisation process in the pre-accession period also implied that Hun-
gary, in a very short period of time, had to adjust its legal system to the set of legal
rules, practises and principles of the Community which had already been evolving
for nearly four decades at this point. This fact is evidently distinctive with regard to
the previous enlargement rounds of the EU: none of the other countries joining
before 2004 had to take into account such an extensive scope of EU legislation as
well as principles and elements of the legal evolution of EU law. Furthermore, due
to the fact that Hungary had belonged to the communist regime for nearly 40 years,
some areas of the law which were inherent in the system were completely unknown
(such as those which were crucial in the transition towards and the operation of a
market economy: competition, consumer protection, etc.,) and resulted in the need
for an overall modernisation of the legal system. Such modernisation often took the
form of actually introducing Community law in these fields and thus resulted in a
quasi early transposition of Community legislation, notwithstanding the earlier
mentioned possibility of gradual harmonisation and adaptation.68 Part of the this
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legal preparation aimed to modernise the legal system in order to accept and apply
Community law, but also included the supplementary task of creating an opera-
tional institutional system to carry out the implementation when Hungary would
become a Member State. Thus, alongside the adaptation of laws and rules them-
selves, the establishment of operational institutions and the training of personnel
were required to carry out the harmonisation and later on the application of Com-
munity law.

2.2 Assistance in adaptation provided by the European Union

2.2.1 White Paper on Preparation of the Associated Countries of Central and
Eastern Europe for Integration into the Internal Market

As has been said, Hungary, just like the other (ex-communist) accession countries,
had a relatively short time to adjust its legal system to the extensive Community
acquis which had developed over decades. Essential assistance with regard to Com-
munity law relating to the Internal Market was given by the EU to the aspirant
candidate countries by the White Paper of the Commission69 adopted by the Euro-
pean Council in Cannes in 1995. It provided essential guidance in preparing the
national legal systems with regard to the core Community legislation related to
integration into the Internal Market.70 This White Paper was part of the accession
preparation strategy established by the European Council conclusions at its Essen
Summit in 199471 and was a useful source of information during the harmonisation
procedure in terms of techniques, priorities within the would-be implemented Com-
munity legislative measures, the obligations posed by the Internal Market and the
logical choice of harmonising measures to fulfil compliance obligations, which
was instrumental in the programming for the harmonising procedure.

2.2.2 Agenda 2000

The Commission’s general evaluation of the challenges faced by the accession coun-
tries was formulated in the Agenda 2000 Communication, in which the adoption of
the acquis constitutes one of the principles of accession. This challenge and its
fulfilment can be measured by ‘the capacity to take on the obligations of member-
ship, which include the whole range of policies and measures that constitute the
acquis of the Union‘ and ‘can be judged, to some extent, by the applicant countries’
record in implementing existing commitments’.72

cerning liability for defective products. This particular example was highlighted during an interview
with one of the senior civil servants at the Ministry of Justice and Law Enforcement in May 2007 who
had participated in the drafting of the above-mentioned transposing measure.

69 Preparation of the Associated Countries of Central and Eastern Europe for the Integration into
the Internal Market of the Union – White Paper COM (95) 163 final May 1995.

70 J. Fazekas, ‘Post-Accession Duties of Legal Harmonisation’, 3 European Integration Studies
(2004) pp. 9-17 at p. 9.

71 <http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/00300-1.EN4.htm>.
72 Agenda 2000 for a Stronger and a Wider Union, COM (97) 2000 Final, Bulletin of the European

Union Supplement 5/97, at p. 44.
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73 Ibid., p. 10.
74 Council Decision 98/259/EC of 30 March 1998 on the Principles, priorities, intermediate objec-

tives and conditions contained in the accession partnership with the Republic of Hungary, OJ 1998 L
121 pp. 1-5.

75 The following Governmental Resolutions governed the harmonisation process between 1994
and 1998: – [Gov. Resolution No. 2174/1995 (VI.15) on the Five-year programme of legal harmonisation]
Az ötéves jogharmonizációs programról szóló 2174/1995 (VI. 15.) Korm. hat. – [Gov. Resolution No.
2403/1995 (XII.12) on the Execution of duties in connection with the White Paper on Internal Market
integration] A belső piaci integrációnkra vontakozó Fehér Könyvvel összefüggő feladatok végrehajtásáról
szóló 2403/1995 (XII.12) Korm. hat. – [Gov. Resolution No. 2282/1996 (X.25) on the Amendment and
consolidation of the programmes relating to the Internal Market integration and the legal harmonisation
preparing for accession to the European Union] Az Európai Unióhoz történó́ csatlakozást elokészító́
jogharmonizációs, illetve belsó́ piaci integrációs programok módosításáról és egységes szerkezetbe
foglalásáról szóló 2282/1996 (X 25) Korm. hat.

2.2.3 Partnerships for Accession

Based on the findings in Agenda 2000 and with regard to the commencement of the
actual accession negotiations in 1998, the Council of the European Union, in its
Regulation 622/98/EC, provided for assistance for the candidate countries in the
framework of Pre-accession Strategy and on the creation of partnerships for acces-
sion, where one of the requirements and expectations in return for the assistance
and partnership provided to the accession countries was the establishment of
programmes and detailed planning for adaptation to the acquis.73 Alongside such
general objectives, the Council also provided an individual framework for the ac-
cession countries. Accordingly, the Decision of 30 March 1998 on the principles,
priorities, intermediate objectives and conditions laid down in the accession part-
nership with the Republic of Hungary confirmed that the assistance given to Hun-
gary was conditional upon the fulfilment of the implementation of the Europe
Agreement and progress towards the fulfilment of the Copenhagen criteria.74

2.3 The programming for harmonisation

The association agreement between the EC and Hungary as established by the Eu-
rope Agreement constituted the legal basis for the accession preparations and the
commitments undertaken by Hungary. The undertaken legal commitment was the
adaptation of the Community acquis to national law. At the national level, the first
governmental document regarding the harmonisation of national law with Commu-
nity law was adopted in 1995.75 Then a five-year programme plan allotted the leg-
islative tasks and their programming with regard to the country’s accession to the
EU, a date that was uncertain at that point in time. The programming, as it was set
out, implied a continuous, intense and up-to-date monitoring of the developments
in Community law, so that any new developments could be inserted into the plan-
ning. This planning organised the tasks into annual programmes, described the rel-
evant Community legislation and assigned the harmonisation tasks to the responsible
ministries. Just one month after the entry into force of the Europe Agreement, po-



312 chapter 8

76 The application was submitted by the Government upon the authorisation by Parliament as es-
tablished in Parliamentary Resolution No. 16/1994 (III.31) OGY.

77 [Overview No. 8002/1999 (IK 10)] on the harmonisation activities and harmonisation guidelines
issued by the Minister of Justice] Az igazságügy-miniszter 8002/1999 (IK 10) tájékoztója a
jogharmonizációs ügyek intézéséről, p. 8.

78 With the assumption and expectation that Hungary would join the EU on 1 January 2002, as it
had been reinforced in Governmental Resolution 2084/1998 (IV.8) regarding the principles and major
targets to be followed during the accession negotiations.

79 Gov. Resolution No. 2212/1998 (IX.30) on the programming for harmonisation and the imple-
mentation of the programme until 31 December 2001. This Government Resolution was amended in
1999 by Gov. Resolution No. 2280/1999 (XI.5) on the legal harmonisation programme and the duties
connected to the implementation of the programme for the period up unitl 31 December 2002. The
latter Governmental resolution was again adjusted in 2000 by Gov. Resolution No. 2140/2000 (VI.23)
on the legal harmonisation programme for the period up until 31 December 2002.

80 2084/1998 (IV.8) Korm. határozat Magyarország és az Európai Unió közötti csatlakozási
tárgyalások alapvető kéréseiről, a tárgyaló delegáció kijelöléséről, az Európai Unió közösségi
vívmányainak átvételének Nemzeti Programjáról, valamint a csatlakozásra való felkészülés
gazdaságstratégiai hátteréről [Government Resolution No. 2084/1998 (IV.8) on Hungary’s underlying
strategy for the accession negotiations, on the selection of the negotiation delegates, on the National
Plan for the implementation of the acquis communautaire and on the economic background to the
preparation for accession].

81 The aim of the National Programme was also to provide a timetable for the EU and its Member
States regarding the carrying out of the legal preparations, institutional developments and the progress
made in the Hungary’s accession process.

82 Gov. Resolution No. 2140 /2000 (VI.23) on the legal harmonisation programme for the period up
until 31 December 2002. As has been see above, the previous Governmental Resolution No. 2212/1998

litical efforts towards accession were established by submitting the country’s appli-
cation for membership to the Council of the EU in March 1994.76

The EU responded to the submission of the membership application by mandat-
ing the Commission, primarily involved in the enlargement process, to draft an
opinion on and an overview of the admissibility of the application. The Commis-
sion thereby required information from the Hungarian Government in the form of
questionnaires in 1996. As a consequence of the Commission’s opinion published
in July 1997, the Summit of the European Council of December 1997 approved the
commencement of the accession negotiations.77 After the green light was given
from the Council, the accession negotiations started in 1998 with the screening of
the acquis in order to get a complete picture of the remaining necessary adaptation
in the remaining time for preparation prior to accession.78 At this point, program-
ming for legislative harmonisation was introduced in the form of a Government
Resolution79 which remained in force until accession and, together with the so-
called National Programme for the Adaptation of the acquis communautaire,80 it
established the underlying framework for harmonisation up until accession.81 The
Government Resolution No. 2212/98 broke down the tasks into years and organised
them into chapters, along the lines of the subjects to be dealt with, while it also
described the necessary tasks and whether it involved the adoption of new legisla-
tion, the amendment of an act, or the actual repealing of a national act (deregula-
tion) in order to comply with Community law and the acquis. The supplement
attached to the Resolution on the legislative programme was amended on an annual
basis,82 thereby adjusting the remaining tasks to those which had already been com-
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(IX.30) had been amended on multiple occasions. – Gov. Resolution No. 2158/2001 (VI.27) on the
amendment of Gov. Resolution No. 2212/1998 (IX 30) on the legal harmonisation programme for the
period up until 31 December 2002 and on duties connected to its implementation.

83 Gov. Resolution No. 2099/ 2002 (III.29) on the legal harmonisation programme and on duties
connected to its implementation. – Gov. Resolution No. 2072/2003 (IV.9) on the legal harmonisation
programme and on duties connected to its implementation. – Gov. Resolution No. 2065/2004 (III.18)
on the legal harmonisation programme and on duties connected to its implementation. – [Gov. Resolu-
tion No. 1036/2004 (IV.27) on the Procedure for specifying, scheduling and monitoring the implemen-
tation of legal approximation tasks deriving from Hungary’s accession to the European Union] Az
európai uniós tagságból eredő jogharmonizációs feladatok meghatározásának, programozásának és
teljesítésük ellenőrzésének rendjéről szóló 1036/2004 (IV.27) Korm. hat.

84 The prospective date of accession varied during the preparation period: 2001, 2002, 2003.
85 For example, as one of the respondents explained, in the field of agricultural product quality, as

Germany and Austria were very important export destinations, it was in Hungary’s interest to comply
with the standard set by Community rules at an early stage.

86 Interview at the Ministry of Justice and Law Enforcement, 2005 April.

pleted and also inserting new tasks and it aligned the subjects in the chapters with
those of the Council formations.83 As a result, the new successive Government
resolutions adopted in consecutive years were significantly reduced in volume, com-
pared to the extent of the tasks in the previous years.

Generally, it can be said that the rhythm of harmonisation and adopted legisla-
tion varied according to subject-matter and it had a slow start, as it was rather
lenient in the early years around 1998. At the initial stage, it was common that some
issues were rolled on to the next year, and such a delay required a reprogramming
of the legislative programme. Also at this stage, the harmonisation process made
use of the possibility of taking into account its own economic-political-societal
interest while bringing its legal system into line with Community law and not to
comply completely with the rigorous Community legislation, but approximate na-
tional law to this latter at a subsequent stage. In addition, the accession’s assumed
date was uncertain for some years during the preparations84 and that enabled the
candidate country to programme its legislative tasks in line with its own interest, to
a certain extent, and when necessary, to put off some tasks until a later date, al-
though, in some cases, it was actually in the country’s interest to bring its laws into
line.85 With regard to statistical data on the overall approximation of the legal sys-
tem, respondents in the course of this study referred to some 10,000 Community
measures that national legislation had to take into account. Out of this, approxi-
mately 1,800 directives had to be transposed and national law was otherwise aligned
with regard to approximately 6,000 regulations.86

2.4 Adaptation techniques during the ‘harmonisation’ process

The harmonising legislative programme had a purely domestic scope, assigning the
harmonisation tasks between the line ministries and they were only accountable to
the Government for the proper fulfilment of their tasks. Towards the EU level, the
implementation of the National Programme held the Government accountable to
the Commission, not only with regard to the described legislative duties, but also
with regard to arranged institutional structures in preparation for accession and



314 chapter 8

87 [Overview No. 8002/1999 (IK 10) issued by the Minister of Justice on the harmonisation activi-
ties and harmonisation guidelines issued by the Minister of Justice] Az igazságügy-miniszter 8002/
1999. (IK 10) IM tájékoztója a jogharmonizációs ügyek intézéséről p. 23.

88 P. Bárándy, ‘A magyarországi harmonizáció 10 éve’ [10 years of legal harmonisation in Hun-
gary], 2 Európai Tükör (2004) pp. 21-27 at p. 23.

89 Ibid., at p. 24.

membership of the EU. The continuous development of Community law, as well as
the two Treaty amendments (Amsterdam, Nice) expanded the fields and policies
covered by legislative Community competences and resulted in an increased
harmonising obligation for the accession countries. Based on the Government’s
report on the implementation of the National Programme prepared jointly by the
Ministries of Foreign Affairs and Justice, the annual reports by the Commission to
the Council of Ministers evaluated the preparations for membership, also with re-
gard to the acceptance of and adjustment to the acquis communautaire.87

As for the techniques that were employed during harmonisation, some interest-
ing features are worth mentioning. With regard to transposing directives, as was
already discussed earlier in section 1.4, the legislator can generally choose between
different techniques: whether to adopt completely new legislation transposing the
directive, or to insert the transposition requirement into an already existing national
act. In Hungary, a mix of these techniques was applied during the harmonisation
process and the main aim was to make national acts comply with Community acts,
if necessary by adopting new, transposing acts. An underlying legislative principle
had to be strictly respected, however: the harmonising acts had to be adopted at the
level within the hierarchy of norms corresponding to how they would have been
adopted based on their subject-matter by the national legislator as a national legis-
lative act.88 Another important technical decision that the legislator had to decide
upon was whether the directive should be transposed by one act, or by separate
measures into the national law, and if this latter technique is used, how to ensure
that the original Community directive can be ‘traced back’.89

In the case of Decisions, the official position was that if the Decision was bind-
ing and concerned the rights and obligations of citizens (of that country), it needed
to be transposed into a national legislative act, whereas if the Community Decision
only stipulated requirements vis-à-vis the public administration of the Member State
(such as an obligation to report, etc.) and was addressed these authorities, it did not
require transposition into national legislation according to a senior civil servant
respondent in the Ministry of Justice and Law Enforcement. The dividing line was
thus the content of the decision in deciding the de facto addressees of the decision
and thus the requirement of transposition. This practice also remained the same
after accession.

2.5 Adaptation by transposing regulations

One particular feature of the approximation procedure was that bringing national
laws into line with Community law also implied that national law had to be adapted
to Community regulations. This was all the more important, because before acces-
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90 See supra Chapter 2, section 5.4.2, Constitutional Court Decision 30/1998 (IV.25) AB.
91 See the well-established case law of the ECJ illustrated in section 1.2.1 of this Chapter, ECJ,

Case C-39/72 Commission v. Italy [1973] ECR 101, para. 17, ECJ C-34/73 Fratelli Variola Spa v.
Amministrazione delle finanze dello Stato [1973] ERC I-981, para. 15.

92 Judit Fazekas, ‘Jogharmonizációs feladatok a csatlakozás után’ [Post-accession duties of legal
harmonisation], 3 Európai Tükör (2004) pp. 18-29 at p. 21.

93 ‘Automatic deregulation’ was achieved by inserting an article into the final provisions of the
harmonising act, stipulating that the act would be considered as having been repealed on 1 May 2004,
the day of accession.

94 IM/EUR/2000/Tervezet/228/8 Az Európai Unióhoz való csatlakozásnak a Magyar jogrendszert
érintő egyes kérdései [Selected issues on the Hungarian legal system in the light of EU Accession, Joint
Document by the Ministry of Justice and Ministry of Foreign Affairs] (2000).

sion, the direct applicability of regulations had been ruled out, not only by virtue of
Community law (i.e., direct applicability only takes effect with regard to Member
States), but this had been confirmed by the Constitutional Court in its decision
regarding Article 62(2) of the Europe Agreement referring to competition rules as
discussed in Chapter 2.90 Thus, in the areas of agriculture and competition policy,
for example, harmonisation was carried out practically by ‘implementing’ Commu-
nity regulations – a practice that is impossible in Community law by virtue of the
regulations’ direct applicability and the case law of the ECJ.91 Obviously, agricul-
ture and competition policy have such economic significance (in terms of achiev-
ing the standards expected from the most important trading partners and foreign
investors) and are closely linked to fundamental norms which are prone to the re-
quirement of legal certainty that these regulations were included in the national
legal system regardless of and before the date of accession. In many cases the EU
even encouraged the incorporation of these regulations into national law.92 Yet,
Hungary was not a Member State at this point, so the harmonisation of national law
with regard to Community law and EC regulations meant technically transposing
the regulations into the national legal order. However, from the moment of acces-
sion, these national rules embedding an EC regulation had to be repealed, and if the
previous implementing measure did not contain a clause providing for its automatic
repeal as of the date of accession,93 a significant deregulating (‘legislative clear-
ance’) process was required in order to comply with the underlying principle which
prohibits the transposition of regulations. Thus, as will be discussed in a later sec-
tion, after accession such a ‘deregulating’ obligation, coupled with thorough moni-
toring involved all national legislative measures having the same content as the
directly applicable Community regulations, as well as the national legislative mea-
sures otherwise hindering the efficiency of a Community measure.94

2.6 Translation of Community law

Initially, the Ministry of Justice contracted out the translation of the Europe Agree-
ment via public tenders. However, the legal quality of the translations proved to be
inadequate, therefore the Ministry of Justice established a Translation Unit within
the Ministry, staffed by lawyers, where the revision of the translated Community
legislation was also carried out by linguist lawyers. In order to ensure coherence in
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95 A delay of a couple of months occurred, however, when in April 2004 the EU handed over an
additional 5,000 pages of Community legislation for translation.

96 According to the division of work, the translation service of the ECJ would translate the case law
dated after 2000, but finally did not meet the deadline by 1 May 2004.

97 Belgian Presidency Conclusions, European Council Meeting in Laeken on 14 and 15 December
2001 available at: <http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressdata/en/ec/68827.
pdf>.

the translations, the Ministry established a Terminology Database, which, after ac-
cession, was taken over by the EU institutions and their Translation Services and is
currently carried out by the Hungarian translators. This thorough preparation and
consistent practice made it possible to fulfil the obligation of translating Commu-
nity legislation on time before accession.95 Concerning the case law of the Court of
Justice, the ECJ and the accession countries had agreed which important cases should
be translated, and how the translation would be divided between them.96 The trans-
lation of 870 cases was finished by 2005, but the deadline did not correspond with
the date of accession. The Ministry of Justice provided the public with easy access
to the translated Community legislation and, since 2003, the texts have been acces-
sible on the Ministry’s website. Thus, even though the Official Journal is the only
official source, the access to Community law in Hungarian helped citizens, also
before accession, to acquaint themselves with Community legislation in Hungar-
ian.

2.7 Last-minute preparations in a ‘legislative race’

The European Council of December 2001 set the precise date for accession at 1
May 2004,97 which delineated the finishing line for the legal preparations with the
entry into force of the Accession Treaty on this day. Having a precise deadline
increased the pressure to be prepared and imposed a heavy workload for legislation
with regard to what still needed to be done and it literally resulted in a ‘legislative
race’ in view of the absolute requirement of aligning national laws with the Com-
munity acquis. Concerning the earlier mentioned gradual approximation, leaving a
degree of flexibility to the Member States so as to take into account their social-
economic-political interests and to adapt their laws to a less complete extent than is
required by Community law, now was the time to bring these national measures
fully into line with the obligations determined in Community legislation.

In the light of this stringent workload, the pace of the programming was also
modified. Starting in 2002 and continuing in 2003, Governmental Resolution No.
2072/2003 drafted the legislative programme in semesters instead of annual plans.
This indicates that the approaching date of accession expedited the harmonisation
process and its dynamism. In 2004, Governmental Resolution No. 2065/2004 in-
troduced an even more intensive monthly-based programming prior to the date of
accession in May 2004, also generating the more frequent reporting duty of line
ministries towards the Government via the Ministry of Justice. To illustrate the
‘legislative race’ prior to accession, the respondents recalled working late into the
night in order to catch up with remaining discrepancies between national law and
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98 Interview with a civil servant inform the Ministry of the Environment in May 2006.
99 See W. Sadurski, ‘Accession’s Democracy Dividend: The Impact of the EU Enlargement upon

Democracy in the New Member States of Central and Eastern Europe’, 10 European Law Journal
(2004) pp. 371-401.

100 Art. 8 para. 1 of Governmental Decree No. 157/1889 (IX.30) on the competences and tasks of
the Minister of Justice stipulates that the Minister of Justice coordinates the harmonizing process for
the incorporation of European Union law into national legislation; he/she establishes the programming

the acquis, often with heavily understaffed capacities. In the period between 2002
and 2004 Parliament annually adopted some 40-50 Acts on average and occasion-
ally it superseded the planned 40 acts and this resulted in 60 or even 70 Acts of
Parliament related to harmonisation. The respondents providing these data also re-
called that such expedite legislation had an unavoidable negative impact on the
quality of these acts, which implied subsequent amendments.

A recurring problem during the preparation period stemmed from the fact that
before accession national civil servant experts at the line ministries could not easily
follow up the EU legislative procedures. Respondents recalled frequent interpreta-
tion problems regarding the background, aim and the precise meaning of articles
within Community legislation. Through the national representatives participating
as observers in the workings of the EU institutions starting in April 2003, the na-
tional sphere could obtain first-hand information about the developments in Brus-
sels.98 Consultation with other Member States’ experts also helped to solve such
problems. At an earlier stage, during the screening period, the Commission could
also assist candidate countries, highlighting expectations, the content of the rel-
evant legislation and the Member States could estimate the compatibility of their
laws with Community law.

2.8 The coordination and monitoring of the adaptation process

The Government’s role and overall dominance in the management of European
affairs during the entire pre-accession period fits smoothly with the scholarly find-
ings highlighting the reinforcement of the national executives in the accession coun-
tries.99 Indeed, as has been explored above, implementing the Europe Agreement,
planning and programming, general communication with the EU institutions, con-
ducting the accession negotiations, as well as the preparation of the approximating
legislation (also with regard to Acts of Parliament) and its adoption (in the case of
Government and ministerial decrees) all rested with the Government, unavoidably
cementing its position with regard to EU affairs from the earliest stage of the EU
accession process. Chapters 5 and 7 illustrating the coordination of EU policies at
the national and EU levels as well as the findings of Chapter 6 pointing to the
Hungarian Parliaments’ participatory rather than controlling role in this coordina-
tion procedure only reinforces the formula of dominantly Government-oriented prac-
tices.

As the Minister of Justice is responsible for the unity of the national legal order,
the coordination of the tasks related to harmonisation was entrusted to the Ministry
of Justice and this made it a central actor within the harmonisation process.100 Gen-
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of the harmonisation and the database that contains the tasks related to harmonisation, and promotes
the fulfillment of the relevant legal obligations.

101 See J. Fazekas, supra n. 92 at p. 14.
102 See J. Petrétei, supra n. 61.
103 1041/1996. (V.3) Korm. határozat a Külügyminisztérium Integrációs Államtitkárságának

léterhozásával összefüggő kormányzati intézkedésekről [Governmental Resolution No. 1041/1996 (V.3)
on the Governmental actions regarding the establishment of the European Integration State Secretariat
at the Ministry of Foreign Affairs].

104 Report on Accession process by the Finnish Presidency in 1999 available at: <http://presidency.
finland.fi/doc/eu>.

105 TAIEX is the Technical Assistance and Information Exchange Instrument of the Institution
Building Unit of the EC’s Directorate-General Enlargement. Its aim is to provide the New Member
States, acceding countries, candidate countries, and the administrations of the Western Balkans with
short-term technical assistance, in line with the overall policy objectives of the European Commission,
and in the field of the approximation, application and enforcement of EU legislation. <http://
taiex.cec.eu.int/>.

erally speaking, the entire harmonisation process was heavily centralised and some
assign the relative success of the process to the high level of centralisation.101 Start-
ing from 1995, the responsibilities of the Minister extended from presenting annual
reports to the Government on the harmonisation of national law vis-à-vis Commu-
nity law, to arranging the Community acts into the various programming plans that
were later adopted in the form of governmental decrees. As the whole process sped
up as the date of accession approached, these reports were presented during each
semester, or even more frequently. The Ministry of Justice also fulfilled a sort of
centralised filter and verification role by previewing each draft approximation mea-
sure, in order to examine whether the measure was truly compatible with Commu-
nity law.102 However, while the Ministry of Justice coordinated the harmonisation
process, the line ministries carried out the actual adaptation of Community legisla-
tion to the specific policy, guaranteeing the expertise that especially the very tech-
nical issues required. Nevertheless, the Ministry of Justice remained responsible
for a few policy areas that have traditionally belonged to this Ministry, such as
competition law, consumer protection, intellectual property rights, public procure-
ment, and company law. The Ministry of Foreign Affairs and its European Integra-
tion State Secretariat mentioned in Chapter 5 played a pivotal role in assisting the
accession negotiations.103 In addition, the Minister for Foreign Affairs was respon-
sible for conducting the accession negotiations.

On the EU’s part, the Commission played a crucial role in monitoring the
harmonisation process in each candidate country. This examination, carried out by
the Commission, consisted of evaluating the compatibility of each candidate
country’s national legislation with that of the Union. It required the overall screen-
ing of national legislation, assessed by annual country reports published by the
Commission, which evaluated to what extent each accession country had followed
the road map for amending and adopting the legislative instruments indicated therein
in the previous year.104 The country reports were submitted to the European Coun-
cil every year, so that the highest political level could assess the course of the prepa-
ration. The overall monitoring was technically assisted by TAIEX,105 which carried
out a survey on Union legislation and the incorporating measures of the accession
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106 L. Kecskés mentions here the Act on Companies which was already amended in 1991 in order
to align it with the First Company Law Directive even though the obligation would be effective from
the entry into force of the Act proclaiming the Europe Agreement in 1994. L. Kecskés, ‘Voluntary
Adaptation of Hungarian Law to EC law’, in F. Mádl and P.-Ch. Müller-Graff, eds., From Europe
Agreements to a Member Status in the European Union (Baden-Baden, Nomos 1996) pp. 145.

107 Art. 3. Gov. Resolution No. 2212/1998 (IX. 30) on the programming of harmonisation and the
implementation of the programme until 31 December 2001.

108 ‘J/653. számú Jelentés a Társulási Megállapodás végrehajtásának előrehaladásáról és további
végrehajtásra szolgáló kormányzati intézkedési terv megvalósulásáról, valamint általában
Magyarországnak az Európai Unióban történő integrációjának helyzetéről’, [Report No. J/653 on the
progress of the implementation of the Europe Agreement, on the programming of further governmental
actions and a general overview of Hungary’s position within the European integration]. Submitted to
Parliament in March 2001.

countries. In the appraisal, Hungary’s legal preparedness was generally regarded as
adequate, in some issues some even considered that obligations had been over-
fulfilled before the set deadline for establishing compliance with Community law.106

2.9 Cooperation with Parliament in the approximation period

Chapter 6 on the role of the Hungarian Parliament highlighted some aspects of
Parliament’s involvement before accession. At this point attention will now be given
in particular to Parliament’s role in the adaptation procedure and the accession ne-
gotiations. In addition to the previously mentioned annual written report submitted
before 31 March each year to Parliament,107 the Government was equally obliged to
regularly report on and to present the negotiation positions to the Speaker and the
Committees of European Integration Affairs and of Foreign Affairs. Regarding ac-
cession negotiations, the Ministry of Foreign Affairs (which was responsible for
these negotiations) regularly informed Parliament of ministerial meetings, the con-
tent of negotiation papers (with the important addition that in matters of justice and
home affairs consultation with Parliament was required) as well as screening the
rounds and their outcome. Furthermore, as of 2000, the Minister for Foreign Af-
fairs, the chairpersons of the political factions, the Speaker and the Committees of
European Integration Affairs and Foreign Affairs held monthly meetings to discuss
the actual developments in the accession negotiations and the adapting legislative
tasks.108 Parliament’s legislative workload was also heavily influenced in the last
phase of preparation, especially because most of the Community rules which touched
upon sensitive social-economic-financial interests and therefore their adaptation
had been procrastinated but eventually triggered the adoption of an Act of Parlia-
ment for their adaptation.

3. Implementation of Community law into national law after
accession

The modifications of the functions of the national parliaments, as was seen in Chapter
2, manifested themselves first and foremost with regard to the legislative functions.
It was highlighted earlier that accession to the EU does not only mean a curtailed
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109 Art. 2(2) Constitution: ‘In the Republic of Hungary supreme power is vested in the people, who
exercise their sovereign rights directly and through elected representatives.’

110 See the critique of this provision in Chapter 2, section 3.3.
111 The drafters of this article seem to turn a blind eye to the fact that the ever since the establish-

ment of European cooperation (and in the initial phase even more dominantly see the High Authority)
the exercise of transferred powers is carried out joint exercise by the Member States only with the
Council, and there is a significant role for by supranational institutions for supranational institutions in
the institutional structures. This fact is only strengthened by the powerful evolution that has taken place
in the roles of the European Parliament, despite the fact that (at least in the early stages of membership)
in the majority of cases the Hungarian MEPs tend to characteristically promote issues of particular
national importance. Art. 2/A(1). ‘By virtue of the Treaty, the Republic of Hungary, in its capacity as a
Member State of the European Union, may exercise certain constitutional powers jointly with other
Member States to the extent necessary in connection with the rights and obligations conferred by the
treaties on the foundation of the European Union and the European Communities (hereinafter referred
to as the ‘European Union’); these powers may be exercised independently and by way of the institu-
tions of the European Union.’

scope for exercising legislation at the national level, but also, consequently, a new
‘control’ function vis-à-vis the government when the latter participates in EU legis-
lative procedures, as analysed in Chapter 5. After accession, the Hungarian Consti-
tution retained the national Parliament’s character as a depository of the people’s
sovereignty, which is primarily demonstrated in its position as the highest legisla-
tive organ.109 It has also been explored, and it is worth reminding at this point, that
the Hungarian Constitution (as a compromise as well as a ‘compromising’110 result
of the battles concerning the authorising article in the Constitution) now states that
while the exercise of powers (predominantly legislative powers) is not transferred
per se to the EU, it is exercised jointly with other Member States at the European
level.111 In addition to the Treaty articles ‘borrowing’ the legislative function, the
principle of supremacy, as was also highlighted in Chapter 2, guarantees that Com-
munity law and the legislative measures adopted in the EU law-making procedures
override any national legislation, thus, again, setting clear-cut limits to the extent of
national legislative actions. It is indeed one of the most far-reaching implications of
the EU law-making results on the national level that the following analysis will
tackle, namely the implementation of Community law by virtue of establishing
compliances between national law and Community law, as a Member State respect-
ing deadlines and giving full effect to the content of Community law. Implementa-
tion has a crucial affect on the respective position of the two branches of government
participating in legislative activities, the traditional legislature (the national Parlia-
ment) and the executive (the Government). The adaptation process prior to acces-
sion revealed a dominantly government-led participation not only in the general
conduct of the legal approximation procedure (in its programming, monitoring,
preparing as well as the conducting of accession negotiations). It is equally interest-
ing to explore how the implementation procedure during EU membership (in the
sense of transposing directives as well as adopting executive legislation) affects the
respective positions and the separation of powers and whether there are any special
guarantees ‘safeguarding’ the legislative position of the Hungarian Parliament in
this respect to counterbalance the previously noted Government dominance.
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112 Art. 2 of Act concerning the conditions of accession of the Czech Republic, the Republic of
Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of
Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak
Republic and the adjustments to the Treaties on which the European Union is founded, OJ 2003 L 236.

113 Ibid., Arts. 53 and 54.

3.1 After accession: implementation of Community law

3.1.1 The preparation of the implementing measure

For a Member State, aligning national law with Community law and respecting
implementation deadlines are strict obligations based on Articles 249 and 10 EC,
and the Commission’s rigorous monitoring of an alleged breach of Community law.
With accession, the Hungarian legislative obligation has been modified. The
harmonisation process required a gradual but obligatory adjustment to and the in-
corporation of Union law into national law up to the day of the Accession Treaty’s
entry into force, thereby ensuring that the acquis as a whole is respected. However,
with accession, the Member State’s duty of legislative ‘compatibility’ is continuous
and entire and its pace is strictly determined by the timetable of Union legislation
and the deadlines described in the case of directives. The Accession Treaty imposes
this obligation with regard to ‘the provisions of the original treaties and the acts
adopted by the institutions and the European Central Bank before accession’ as
‘binding on the new Member States’.112 In particular, regarding existing directives,
the Act of Accession provides that ‘upon accession, the new Member States shall be
considered as being addressees of directives and decisions within the meaning of
Article 249 of the EC Treaty, provided that those directives and decisions have been
addressed to all the present Member States’. For the implementation of these direc-
tives and decisions ‘the new Member States shall put into effect the measures nec-
essary for them to comply, from the date of accession, with the provisions of directives
and decisions’.113

Following Hungary’s accession, the Ministry of Justice adopted Directive No.
7001/2005 (hereinafter the ‘Implementation Guide’), which provides theoretical as
well as practical guidance for the preparation of implementing legislation and de-
termines substantive and procedural requirements for this. This Implementation
Guide underlines that there are no separate implementing measures in the Hungar-
ian legal order, so the ‘ordinary’ legislative measures also serve as implementing
measures, and the procedure for the adoption of such an act is basically the same as
that which is laid down in the Act on Legislation. In addition, the responsibility for
preparing legislation and its execution rests with the lead ministry having been
primarily responsible for and involved in the drafting of the national position and
the representation of this position in the EU legislative procedure. Preparing the
implementing measures thus brought the line ministries to the forefront (and, as
such, strengthened departmentalism) with the additional requirement of strong co-
operation between the line ministries concerned with the subject-matter being imple-
mented. As was seen, such recurring and reinforced interdepartmentalism practices
were equally indispensable during the establishment of the national position. Thus,
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114 In the rare case when Commission regulations and decisions are adopted in comitology proce-
dures the deadline for implementation is set at very shortly after the publication of the act. The drafting
of the implementing measure has to precede the actual publication and therefore the Implementation
Guide requires, in Art. 6, that the Ministry which is primarily responsible must draft the implementing
measure at a time when the deadline can be met.

115 Supra Chapter 6, section 3.3.2.1
116 See the reference to the memorandum that contains the Government’s draft position on the

Commission proposal: one of the obligatory elements is an indication of legislative tasks stemming

in this sense, the implementing activity is fundamentally ‘decentralised’ and is not
incumbent on one central department. However, alongside the responsibilities of
the individual departments, two ministries are centrally involved in coordination of
implementation. Firstly, the Ministry of Justice remains the centre-piece for im-
plementing legislation (as it had been in the front line when coordinating the
adaptation process before accession). The draft legislative measures are invariably
monitored by a desk officer at the Ministry of Justice with regard to their compat-
ibility with Community law, their adequacy to implement the Community measure
at hand as well as their consistency with the Hungarian legal system and Constitu-
tion. Secondly, the Coordination and Legal Affairs Department within the Ministry
for Foreign Affairs also monitors the implementing process and assists the lead
ministry and the other ministries involved in the timely implementation and sends
the Commission the necessary notification on transposition of directives.

The procedural roles for the programming, drafting, monitoring and adoption of
an implementing legislative measure is laid down in Governmental Resolution No.
1036/2004. According to this Resolution, the draft (concept) of the implementing
measure is drawn up by the line ministry which had participated in the drafting of
the national position and its representation in the EU decision-making procedures
as the primarily responsible (lead) department. The deadline for drafting the mea-
sure is 30 days from the day the EU legislation was published in the Official Jour-
nal.114 If an act is adopted in a comitology procedure, the implementing measure is
drafted by the line ministry which is competent in this issue or the one that sent a
desk officer to the comitology committee; in any case, the drafting of an imple-
menting measure is necessary even if none of the ministries have participated in the
comitology committee. In Hungary, however, the wider preparation of the imple-
menting measure commences at an earlier stage during the decision-making proce-
dures of the Community institutions, where the Member States’ delegates represent
the national position and continuously inform the national level of the develop-
ments within the decision-making cycle. Monitoring the existing national legisla-
tion while drafting the national position is all the more crucial, as in many cases the
national legislation itself determines the national interests that should be included
and promoted in the position. As was emphasised in Chapter 6, analysing the role
of the national Parliament in the establishment of the national position and the indi-
cation of potential national legislative tasks implied that the adoption of the EU act
is a necessary element to the intended position that the Government puts forward to
the Committee of European Affairs,115 including the reference to potential imple-
menting measures or the need to deregulate or amend an existing national act.116
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from the implementation of EU legislation in particular in transposing directives. The attachment of
such a memorandum is laid down by Art. 3(3) Act No. 53 of 2004 on the Cooperation between the
Parliament and the Government in European Union affairs and by Art. 25 of Governmental Resolution
No. 1023/2005 (III.10) on Participation in the EU decision-making procedures and the corresponding
government coordination.

117 The reason for setting the date of publication as the starting point of the 30-day deadline is the
simple fact that the publication contains the exact and very final version of the EU act and the legal
effect of the act also relates to its publication at the OJ.

118 Interview with a desk officer at the Ministry of Justice and Law Enforcement in September
2007.

Importantly, the Government must indicate those issues which are adopted at the
national level in the form of an Act of Parliament, require a qualified majority,
touch upon the content and enforcement of fundamental rights and obligations, or
are incompatible with an Act of Parliament already in force. The consistency of the
national position is increased if the desk officers drafting the position and discuss-
ing it at the expert committee level indeed establish a position that is coherent and
takes into account the potential consequences within the national legal system. As
Chapter 5 revealed that principally (and ideally), the same desk officers participate
in the legislative procedure within the corresponding Council preparatory body (i.e.,
the working groups,) and, where applicable, in the comitology committee adopting
the Commission’s implementing legislation. To ensure coherence, they continu-
ously report back to the national level on the developments regarding the adapta-
tion of the measure. Thus, by the time the EU act is published in the OJ, the national
level should have obtained a pretty clear picture as to which national act needs to be
adopted or amended in order to comply with the given EU act. Consequently, the
programming of implementing legislation formally requires a continuous monitor-
ing of CELEX and the Official Journal by national desk officers,117 but they should
already be aware much earlier of forthcoming EU acts and their implications for the
national level. However, as it was pointed out by a civil servant at the Ministry of
Justice, it is not wise to start drafting the implementing measure before a political
agreement has been reached on the issue, because it may and does in practise occur
that in sensitive issues Member States have reservations in the COREPER.118 Thus,
a balance should be struck between predicting the possible implementing tasks and
preparing for their precise content. The Ministry of Justice also sends a weekly
overview of the adopted legislation at the EU level to the contact persons regarding
implementation in each line ministry, as well as the chairperson of the coordination
committees, providing for a regular ‘alert’ and ‘push’ in case the line ministries
have not commenced their implementing duties.

3.1.2 Interdepartmental discussions regarding the implementing measure

Political discussion is ensured by dialogue between the lead ministry – that has
previously taken leading role in the establishment of national position and repre-
sented it in the Council – and other relevant departments. The established draft
measure is communicated to the Ministry of Justice, Ministry of Foreign Affairs,
Ministry of Finance, Office of the Prime Minister and the other relevant depart-
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119 As a reminder, the same departments contributed to the establishment of national position.
120 The database, which has been publicly accessible since 2005, is furthermore helpful in retracing

which EU measure required the adoption, amendment, or repeal of a national measure and thus may
assist in following up the successive amendments to the implementing measure.

121 As was explored in Chapter 5, section 4.3.
122 2005. évi XC törvény az elektronikus információszabadságról [Act No. 105 of 2005 on the

Freedom of information in electronic format] which entered into force on 1 January 2006. This Act
establishes compliance with Directive 2003/98/EC of the European Parliament and of the Council of
17 November 2003 on the re-use of public sector information.

123 Ibid., Arts. 9 and 10.

ments.119 Further interdepartmental reconciliation regarding the draft implement-
ing measure at a higher political level, convening State secretaries of the relevant
departments takes place if no agreement has been reached at the ‘technical’ inter-
departmental discussions on the implementation task. The European Inter-Ministe-
rial Coordination Committee will take a position and the issue will eventually be
submitted to the Government. This happens very rarely, however, and only in cases
of crucial socio-political importance. Thus, the institutional structure of the draft-
ing of the implementing measure neatly fits into the interdepartmental coordination
chain that the establishment of the national position will travel through. The ap-
proved and final version of the measure is stored in a central database at the Minis-
try of Justice, which enables a follow-up and tracking down of the EU acts and
corresponding implementation obligations and the tasks pending, as well as an over-
view of current developments in the implementation processes, the extent of the
completed implementation and the status of notification.120 The Ministry of Justice
and the Ministry of Foreign Affairs regularly check whether the obligations set in
the database have been fulfilled and the Ministry of Justice submits annual reports
to the Government on the accomplishment of these duties.

3.1.3 Public discussion of transposition

So far as directives are concerned, which amount to the greatest part of implemen-
tation, the Member States only have freedom to choose the form and method of
transposition, but the result targeted by the directive must be achieved. This means
that a transposing act must be binding and enforceable in the legal system. To en-
sure the general acceptance of the measure, the interests of civil society need to be
taken into account. Therefore, the involvement of interest groups, professional
organisations, and NGOs can strengthen the legitimacy and acceptance of the trans-
posing measure and also import a wider array of expertise into the drafting proce-
dure at the national level.121 By virtue of Act No. 90 adopted in 2005 on the Electronic
freedom of information,122 the ministries and public authorities must ensure perma-
nent and free access to public data to those interested, which strengthens the trans-
parency of the legislative procedure. The authorities involved in legislation must
publish the draft Act and take into account the reactions and opinions submitted by
the public within a defined period of time. Furthermore, the authority must provide
a reasoned summary when opinions and recommendations are not included in the
draft Act.123
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124 Art. 1 Act on Legislation states the following: ‘The legislative actors adopt the following acts: a)
Parliament adopts laws, b) President of the Republic adopts decrees, c) Government adopts decrees, d)
Prime Minister and ministers adopt decrees, e) State Secretary responsible for a central administrative
organ adopts resolutions, f) Defence Council adopts decrees. (2) According to this hierarchy, no act can
conflict with an act that ranks higher.’

125 The transparency of the procedure promotes the accountability of the political forces, not only
with regard to the governing parties but also the opposition and it gives the electorate the opportunity
to exercise democratic rights and engage in monitoring the fulfilment of the campaign programmes and
even to sanction the party in the following elections by withdrawing their vote.

3.2 Implementing instruments and techniques in Hungary as a Member
State

3.2.1 Legislation and legislative principles in Hungary

As has been said before, in Hungary it is a fundamental requirement that the level
of the implementing measure should correspond with the level of a national mea-
sure on the same subject-matter adopted in the domestic legislative procedure. Fur-
thermore, no special instruments are used for implementation. When implementing
Community legislation, therefore, an ‘ordinary legislative procedure’ follows the
previously described stages in which the implementing measure is drafted and con-
ciliated among the different departments. Consequently, the Hungarian legal in-
struments used for implementation are Laws (Acts of Parliament) and amendments
to existing Laws, governmental decrees or ministerial decrees. As to which mea-
sure can be adopted, the Constitution and the Act on Legislation provide guidance
and insert guarantees primarily targeting the primacy of Acts of Parliament, the
legislative monopoly of Parliament to adopt Laws, the hierarchy of norms and the
requirement of explicit authorisation for delegated legislation and consequently,
and ultimately, the separation of powers that is displayed therein. Therefore, it is
important to provide an overview of the underlying principles of legislation in Hun-
gary.

Allocating legislative power to Parliament to adopt Laws establishes a two-fold
guarantee. Firstly, such a distinct position can be deduced from the fact that Laws
are adopted by Parliament, the branch of government which exercises people’s sov-
ereignty through the rights vested upon it by direct election and thus it ensures
democracy and the rule of law. Secondly, it demonstrates the hierarchical position
of Laws in the legal system, in as much as Laws have a superior position with
regard to all other legislative acts and no legislative measure may breach the provi-
sions of a Law.124 In the procedure leading to the adoption of a Law, one can wit-
ness the differences between the political parties as they articulate their political
will and opinions, and the end-result is an Act that has canvassed the widest pos-
sible spectrum of positions through transparent debate.125 While the Constitution
allocates the power to adopt Laws to Parliament and therefore assigns to it the role
of the legislature in the separation of powers within the branches of government, it
is important to note that in modern parliamentary systems the government (i.e.,
originally the executive branch) has an important role in the procedure to adopt
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126 In Hungary, generally in the legislation procedures, 50-60% of proposed Bills are put forward
by the Government and 90% of the enacted Laws have been initiated by the Government. Source: the
National Assembly’s website <http://www.mkogy.hu>.

127 Art. 38(3) of Parliamentary Resolution No. 46/1994 (IX.30) OGY (Standing Orders): ‘The Gov-
ernment – within 30 days from its entry into office and otherwise at the end of each parliamentary
session – presents Parliament with its programme for adopting Laws with regard to the following
parliamentary session.’

128 Constitutional Court Decision No. 53/2001 (XI.29) AB Határozat ABH (2001) pp. 414-417. The
situation is different in the UK, see the so-called Henry VIII Acts mentioned earlier in this chapter, or
in France, where the so-called ‘organic’ acts are enacted as inferior to Acts of Parliament, but regulate
issues of fundamental importance of a constitutional nature.

129 Art. 1(2) of Act No. 11 of 1987 on the Adoption of Legislation lays down the hierarchy which is
as follows: Constitution, Laws, Government Decrees, Ministerial decrees, Municipal ordinances.

130 Ibid., Art. 2: ‘Parliament adopts Act of Parliament to regulate the state institutions, the structure
and functioning of the state, state authorities and their competences; the economic order, its function-
ing and institutions; rights and obligations of citizens, its limits and conditions and the rules on enforce-
ment procedures.’ The Constitution also states, that Parliament may legislate in any matter and may
retain the right to do so at any time.

131 The Hungarian Constitution lists the rather extensive scope of issues requiring a two-thirds
majority for adoption. Such issues include the adoption and amendment of the Constitution, the Act on
Legislation, Acts relating to the fundamental institutions of the state such as the police, the courts, the
Constitutional Court, the Court of Auditors, Ombudsmen, Local Governments and Municipalities etc.,
and legislation on fundamental rights.

Laws in that the initiative for and the preparation (drafting) of a Bill lies with the
government.126 Consequently, the Hungarian Government is bound to prepare a
legislative programme listing the Bills to be adopted in the next semester,127 deter-
mining the agenda for the legislation, the issuing of the Laws to be adopted and
their ranking, and the majority that the Government enjoys in Parliament (typically
through a governing coalition), thereby ensuring that the proposals will be taken up
on Parliament’s legislative agenda and it increases the possibilities for their final
adoption (also because it is anticipated that the content of the proposal put forward
by the Government is in line with the will of the majority).

However, there are important guarantees that secure the position of Laws: un-
like practices in other European democracies (even in the United Kingdom with the
traditionally strong position of Parliament by virtue of parliamentary sovereignty)
it has been reaffirmed by the Hungarian Constitutional Court that only Laws can
amend a previously enacted Act of Parliament.128 Equally, in the hierarchy of norms,
an inferior Act may not contradict a superior one.129 Also, the Constitution lays
down, and the Act on Legislation describes in detail which issues can only be en-
acted in the form of an Act of Parliament.130 The Parliament’s position vis-à-vis the
Government and the principle of democracy are further strengthened in the legisla-
tive process where the adoption of an Act requires a two-thirds qualified majority in
Parliament.131 In this case, the Government’s influential position and role in the
preparatory phase (and the assumption of ‘having the majority of MPs on their
side’) are counterbalanced. Finally, when an Act requires further executing legisla-
tion, the delegated authority to carry out this complementary legislation must be
based on an explicit authorisation determining and defining the exact issue of the
delegation and its limitations. The delegate, however, may not sub-delegate his/her
mandate.
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132 Art. 35 of the Constitution defines the scope of the Government’s tasks and responsibilities: a) to
defend the constitutional order, and defend and ensure the rights of natural persons, legal persons and
unincorporated organizations; b) to ensure the implementation of laws; c) to direct and co-ordinate the
work of the Ministries and other organs under its direct supervision; d) to ensure that the legal opera-
tion of local government is monitored, in co-operation with the Minister of the Interior; e) to ensure the
formulation of social and economic policies and the implementation thereof; f) to define State respon-
sibilities in the development of science and culture and ensure the necessary conditions for the imple-
mentation thereof; g) to define the State system of social welfare and health care services, and ensure
sufficient funding for such services; h) to supervise the operation of the armed forces and the police as
well as other security organs; i) to take the necessary measures to limit and alleviate the consequences
of natural disasters that endanger lives and property (hereinafter referred to as a state of emergency)
and to maintain public order and safety; j) to participate in the development of foreign policy; to
conclude international treaties in the name of the Government of the Republic of Hungary; k) to attend
to those responsibilities assigned to its sphere of authority by law. (2) Within its sphere of authority,
the Government shall issue decrees and pass resolutions, which shall be signed by the Prime Minister.
Government decrees and resolutions may not conflict with the law. Government decrees shall be pro-
mulgated in the Official Gazette.

133 Arts. 7 and 15 of Act No. 11 of 1987 on Legislation.

Apart from its indirect participation in the adoption of Laws, the Government’s
legislative role in adopting decrees is demonstrated, firstly, where the Government
originally has legislative powers in areas falling within its scope of tasks and com-
petence as laid down in the Constitution;132 secondly, when carrying out its execu-
tive role, the Government ensures that Acts of Parliament are executed and for this
reason and within the exact scope of an authorisation it adopts executive legisla-
tion.133 Again, this delegated legislation is not based on any general authorisation,
but requires explicit limits and may never contradict any Act of Parliament, thereby
confirming the supremacy of the latter. Even in case of ‘original’ legislative compe-
tence, Government must ensure that the adopted act does not contradict the Consti-
tution or an Act of Parliament, does not fall under Parliament’s exclusive legislative
competence, and Parliament has not retained the right to legislate.

Members of the Government (i.e., ministers) may adopt decrees if two concur-
ring requirements are fulfilled. The decree may be adopted within the scope of the
government’s tasks and competence (thus falling within the responsibilities of the
department which the minister leads) and the authorisation for legislation is ex-
pressed in an Act of Parliament or governmental decree. Both conditions enforce
the rules that enacting legislation primarily rests with Parliament and ministerial
departments, having a primary function as the executive may only engage in legis-
lation to a limited extent.

After having established the framework in which implementing legislation is
carried out, the actual practice should now be presented, followed by an analysis of
the findings. The following findings are based on empirical research and were col-
lected through questionnaires disseminated among ministries and interviews car-
ried out with desk officers and senior civil servant engaged in the process of
implementation. The findings are complemented with the attached tables which
illustrate the distribution of implementing acts adopted in 2006. The illustration
follows the hierarchy of norms (bottom-up) and corresponds with the extent to
which each type of legislation is used for implementation.
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3.2.2 Legislative acts adopted for implementation

The following tables illustrate the implementing legislative activities in Hungary in
2006. Table 8 shows that the majority of EC legislation implemented in the Hungar-
ian legal order was in the form of Directives, requiring transposition, and imple-
menting legislation was carried out even with regard to recommendations, which
are non-binding EC acts. Table 9 shows that the majority of implementing mea-
sures were adopted in the form of ministerial decrees as newly adopted or amended
acts.

Table 8. Implemented EU acts in 2006

Source: Annual Report of the Minister for Foreign Affairs on Hungary’s membership and
position in the EU, April 2007, p. 20.

Table 9. Implementing national measures adopted in 2006

Source: Annual Report of the Minister for Foreign Affairs on Hungary’s membership and
position in the EU, April 2007, p. 19.

3.2.2 Ministerial decrees

Respondents from various ministries invariably emphasised that a ministerial de-
cree is the most practical means of transposition and the most convenient for them
for several reasons. Firstly, the procedure leading to the adoption of a ministerial
decree is usually depoliticised, elaborate reconciliation with other ministries is only
required in rare cases, and the decrees are generally decided upon ‘within the walls
of the ministry’. Thus, the adoption of ministerial decrees is less complicated and
requires less coordination. Typically, when ministerial decrees are used, the imple-
menting measure only concerns a limited number of units within the ministry and
those departments necessarily consulted either agree to the draft or disagree, in
which case higher-level conciliation commences. Consequently, one can say that
transposition measures of a purely technical character are generally adopted in the
form of a ministerial decree. Similarly, the amendment of a ministerial decree is
easy and fast. Table 9 summarising the implementing measures also shows, minis-
terial decrees were employed to a greater extent than laws or governmental decrees.
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134 Ibid., Art. 15.
135 Art. 87 of 7001/2005 (IK.8) IM Irányelv a jogharmonizációs célú jogakotásról [Directive No.

7001/2005 (IK.8) IM on Implementing Legislation].
136 Ibid.
137 T. Drinóczi and J. Petrétei, Jogalkotástan [Codification] (Pécs, Dialóg Campus 2004) p. 243.

The crucial obstacle in adopting an implementing measure by virtue of a minis-
terial decree in such a relatively simple and also expeditious way is that the adop-
tion of a ministerial decree always requires the above-mentioned specific authorising
article embedded in a hierarchically higher act. This authorisation addresses the
competent minister and lays down the subject and limits (scope) of (implementing)
legislation in the form of adopting a ministerial decree.134 Requiring a specific
authorising provision referring to the power of the minister to issue an implement-
ing ministerial decree and the lack of a general implementing competence for min-
istries seems to go against what is required by Community law – ensuring adequate
and timely implementation without any conditions being attached. However, in the
reasoning of the Implementation Guide, Community law only imposes an imple-
menting legislative obligation and does not provide any guidance as to who is to be
the addressee of such an obligation.135 Furthermore, internally, a general authorising
article would infringe upon the hierarchy of norms laid down in the Constitution
and that is why a specific authorising article, establishing the subject and scope of
legislation, is required.136 Consequently, when it comes to the planning/program-
ming of implementation and the drafting of the implementing legislation, serious
consideration must be given to the presence of such an authorising article, or the
eventual adoption if needed, by taking into account the time-limit provided for
implementation.

During the interviews respondents emphasised that the Ministry of Justice takes
the requirement of authorisation for implementation very seriously during the moni-
toring of the draft implementing measure. Apart from the strict monitoring of the
existence of an authorising provision, the Minister of Justice puts forward a pro-
posal for the content of the ministerial decree, which does not bind the relevant
ministry, but only provides guidance without being able to veto the draft. However,
experience and practice have shown that the line ministries take into account the
proposal put forward by the Ministry of Justice and it is indeed the Ministry of
Justice that makes most of the observations on the draft implementing measure.

3.2.3 Governmental decrees

The adoption of a Governmental Decree requires wider and interdepartmental dis-
cussion as well as approval by all the ministries, convening in the form of state
secretaries, and is to a great extent influenced by political positions. Table 9 illus-
trates that Governmental decrees are frequently used for implementation. The adop-
tion of Governmental decrees is significantly simpler than adopting a law because
the Government, politically, is much more homogenous – even when a coalition
governs – and the number and independence of members of the Government is far
less than the number of MPs.137 Here, at the Government level, the Ministry of
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138 Interview with a civil servant from the Department of Codification at the Ministry of Justice and
Law Enforcement, May 2007.

139 See supra n. 129. The list inserted in Art. 2 of the Act on the Adoption on Legislation and the
articles of the Constitution relating to subject-matter of the legislation state that laws are adopted with
regard to the social order, the fundamental institutions of society, economic order, and the operation
and institutions of the economy, structure and operation of the state, the competence of state organs and
the fundamental rights and obligations of citizens.

Justice has a more influential role and acts as a sort of ‘honest broker’ between the
ministries and their opposing positions.138

3.2.4 Acts of Parliament: laws, amendment of laws

A fundamental rule, pointed out earlier, is that Parliament adopts an Act if the sub-
ject-matter falls within the issue laid down in the Constitution and the Act on Leg-
islation is consistently followed when an implementing measure is adopted in the
form of an Act of Parliament.139 The Ministry of Justice is invariably the co-drafter
of every piece of legislation and the final Act is signed by the Minister of Justice.
On this level, as my respondents stated, especially those from the Ministry of Jus-
tice, some ‘tough battles’ are fought between the line ministries on the concept of
the Act before it goes to the Government and then to the corresponding Parliamen-
tary committee or plenary. In Parliament, the bill will be discussed by a standing
committee and by CEA, which will be followed by detailed debate and voting within
the plenary. When implementing EC law, the involvement of standing committees
deserves special attention, because while other committees play an important role
in discussing the Bill, interestingly, the Committee on European Affairs does not
typically participate in the debate on implementation legislation. Even if the Com-
mittee is involved, its participation is restricted to the draft proposals for Bills (as a
standing committee of Parliament) and not with regard to other lower level acts,
which, as the table 9 shows, constitute the overwhelming majority of the imple-
mentation. The conclusion to be drawn from this observation is that the Committee’s
controlling role stops once the position is represented in Brussels and the Commu-
nity legislation has been adopted. This is clearly regrettable because one of the
major issues during Committee debates while contributing to the establishment of
the national position is how to promote national interests, to avoid adverse effects
and how to retain national particular features also laid down in national legislation.
Indeed, as was highlighted by a civil servant working at the Secretariat of the Com-
mittee on European Affairs, the Committee puts much more emphasis on its role of
contributing to the establishment of national position, as was described in Chapter
5, than becoming involved in a traditional legislative process targeting the transpo-
sition of Community law into the national system. Thus, the involvement of the
Committee in the implementation process is rather focused on monitoring the
Government’s overall task of establishing compliance with Community law, which
takes the form of a general report on the fulfilment of EU membership obligations,
providing an account of the implementation of Community law, infringement pro-
cedures, results, as well as the hearing of the Minister of Justice before his/her
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140 The interviewee, a senior civil servant at the Department of Codification, Ministry of Justice,
emphasised that the parliamentary factions played an important role in safeguarding the national inter-
est and demonstrated strategic moves while putting forward a proposed Bill during the adoption of the
Public Procurement Act, which implemented the Community’s public procurement rules.

141 See the comprehensive overview on both types of breach of Community law in T. Takács,
‘The Application of EU Law in the Hungarian Legal Order: Challenges and Emerging Practices’, in
A. Łazowski, ed., Brave New World: Application of EU Law in the New Member States (The Hague,
T.M.C Asser Press 2009, forthcoming).

142 Art. 82 of Implementation Guide.
143 Ibid.
144 It often requires the Directive to be ‘led through’ in several national measures, thus not being

transposed in one single measure but inserting it into several ones, corresponding with the content of
the provisions. A desk officer reported that, for example in public procurement, she has to take into
account national legislation adopted at different levels and has to insert the provisions of the same
Directive into different transposing measures, and apply corresponding established national terminol-
ogy.

appointment on the position of the planned implementation, which is followed each
year by a general hearing regarding the progress of implementation obligations.
The role of the factions (political groups) within Parliament are significant when it
comes to a proposed Bill, and practice shows that the political parties are indeed
gaining awareness with regard to implementing EC law and gradually demonstrate
their political (voting) power during the adoption of a transposing Act.140 Clashing
political forces and extremely sensitive political issues (coupled with procedural
requirements such as the two-thirds majority vote) may also complicate the duty of
abiding by Community law and the establishment of compliance in Community
law in general, or specifically the respect of implementation deadlines.141

3.3 Transposition techniques

The Implementation Guide emphasises that during implementation it is important
to ensure that the relation between the Community act and the corresponding imple-
menting national law is comprehensible, and the national legal system itself re-
mains coherent. For this reason, the primary requirement for implementation is to
fit the Community act (most typically with regard to directives and framework
decisions) into the national legal system while reducing its ‘foreign’ characteris-
tics.142 To achieve this, ‘organic transposition’ is a general requirement when draft-
ing implementing measures in order to ‘fit’ its content, form and style to the national
legal system and the corresponding area of the law. Consequently, this requirement
would go beyond the general requirement of aligning national law with Commu-
nity law, expecting that transposition be conducted in a way that takes into account
existing features of national law. As a general requirement, organic transposition
means that by transposing a Community measure into the national order, the coher-
ence and consistence of the national legal system must be ensured.143 In the actual
transposition this implies that the transposing measure is adjusted to the character-
istic features, existing institutions and adopted terminology of the existing corre-
sponding national legislation and does not aim to repeat the wording of the
Community act, in our case the directive.144 It often requires that, for example,
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145 Art. 85 Implementation Guide.
146 Some respondents complained about the ‘nuisance’ of extreme preciseness that the Commission

requires, and recalled communications from the Commission in which – as they saw it – insignificant
elements and relatively insignificant omissions established incompatibility with Directive and, accord-
ing to the Commission, constituted the basis for an infringement procedure.

when a directive refers to a national authority of the Member State, the transposing
measure explicitly names the relevant Hungarian authority. In the case of a ministe-
rial decree, for example, it is very important that the adoption of the transposing act
remains within the legislative scope that the authorising article has established for
the minister.

While aiming at the organic transposition of Community directives, it might be
a conceptual question whether the transposing measure will be inserted into an
already existing national act regulating the issue via an amendment, or, as the result
of the transposition, a completely new national measure will be adopted. This ques-
tion is to be decided on a case-by-case basis at the very beginning of the drafting of
the transposing measure and requires a monitoring of the existing legislation on the
subject-matter. The primary aim is said to be to import and integrate a new Commu-
nity legislation into already existing national legislation.145 Evidently, if the issue is
not yet covered by legislation, the transposing act will require a new act. According
to the respondents dealing with implementation, compliance with legal certainty
also requires that a narrower field is regulated by one piece of legislation, if pos-
sible, in order to avoid that those applying the law become lost in the labyrinth of
acts. Therefore, it is said to be of primary importance that those drafting the trans-
posing acts have experience in the subject at issue and try their utmost to find a way
of embodying transposing measures into one act. The importance of this practice
can be illustrated, for example, in the field of agriculture, where it is the ministry’s
goal to provide farmers with an accessible and easily understandable system where
they can easily follow the measures transposing the Community directives. The
implementation database operated by the Ministry of Justice serves to promote the
idea of legal certainty, accessibility and transparency.

Copying as technique is generally used in relation to transposing directives which
are very technical and operational, and where the Member State’s room for ma-
noeuvre is virtually non-existent. Copying, i.e., word-for-word repetition, may also
be used when the directive sets a short deadline and the transposing ministry does
not have the time to rework the directive and to adjust it to the specific aspects of
the national legal order before it is transposed. In reality, as the general experience
of my respondents revealed, directives tend to give increasingly less room for ma-
noeuvre, leeway for the Member States, and the actual rewording of the directive,
as the use of the same terminology is to a large extent required during transposition.
This covers the stringent requirement of repeating the text of directives, where the
omission of a single element in a list amounts to faulty transposition.146 Thus, the
disadvantages of this technique, also highlighted in the general experiences of some
Member States, can be counterbalanced by systematic and consistent compliance
with the above-mentioned organic transposition requirement, aiming to establish
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147 Art. 104 Implementation Guide
148 Indeed, my respondents emphasised that in some areas such as public procurement, for ex-

ample, transposition by reference is never in used in Hungary, while in the Netherlands, for example, it
is established practice.

149 J. Petrétei, supra n. 61 at p. 19.
150 2003. évi LXXXVIIl. sz. törvény egyes jogszabályok és jogszabályi rendelkezések hatályon

kívűl helyezéséről [Act No. 83 of 2003 Repealing certain legislative measures].

coherence within the legal system to the greatest possible extent. The obligation to
compile concordance tables and forwarding them to the Commission during the
notification period ensures that the slightest incompatibilities in the transposing
measure will be revealed, and indeed, that the directive has been faithfully copied.

As was explained in the general introduction, transposition by reference means
that the transposing national measure refers to the normative content of the EU
legislation, without repeating its provisions. According to the Implementation Guide,
this reference as a method is acceptable in rendering Community measures directly
applicable in the national system and this applies in the case of Community deci-
sions and Community soft law (if the national legislator decides to make this obliga-
tory), provided that the Community legislation is precise, the rights and obligations
deriving therefrom are clear, and that the official Hungarian version has been pub-
lished in the OJ.147 These conditions are to ensure compliance with legal certainty.
Indeed, as was underlined in the general discussion of implementation techniques,
the principle of legal certainty may be seriously jeopardised by the use of dynamic
referencing.148

When drafting a transposing measure it is worth looking at the techniques used
by other Member States. In Hungary’s case, looking at the transposition practices in
Germany and Austria has proved to be very useful and ‘educational’, also with
regard to the similarities between the legal systems and traditions.149

3.4 Repealing measures ‘transposing’ EC regulations

It has been mentioned earlier in section 2.5, that one of the particular features of the
adaptation of Community law and the subsequent modernisation of the legal sys-
tem before accession was the actual ‘transposition’ of EC regulations into the na-
tional legal system. It was also emphasised that such practice is contrary to
Community law itself and forceful efforts were made just before accession to re-
peal these measures, and thus to establish compliance with Community law from
the day of accession. Considering the amount of regulations that were affected by
such ‘implementation’ and that not all of them provided for an automatic repeal in
an explicit clause, significant ‘legislative clearance’, deregulation was needed in
order to repeal these measures from national law. While this deregulation was a
continuous obligation from the day of accession, it was also neatly inserted within
a general framework of an overall monitoring of the legal system and ‘legislative
clearance’ which targeted the repeal of all legislation adopted before 23 October
1989 (with, of course, exceptions being precisely determined).150
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151 Such wide-ranging consultation was employed by the Commission concerning the Road Trans-
port Directive, involving Member States’ representatives (including those from the Hungarian Ministry
of Transport), as well as professional organisations. The list of the parties involved can be found at:
<http://www.dft.gov.uk/stellent/groups/dft_freight/documents/page/dft_freight_024812.hcsp>.

152 This database can be very useful to see what the different legal expressions cover in the different
Member States and is available at: <http://iate.europa.eu/>.

3.5 Difficulties arising from transposition/implementation

3.5.1 Interpretation issues

When transposing directives, it frequently occurs that the drafter of the legislation
deals with definitions and concepts which might be unclear, vague or even unprec-
edented in the Hungarian legal/administrative system, and therefore the drafter is
required to interpret.

My respondents reported that they regularly faced such difficulties. They can
either try to interpret the wording of the directive themselves, or they can seek help
from outside sources. They can approach the relevant unit at the Commission and
ask about the specific and problematic issue via electronic communication. During
this contact the Commission may provide information on the background to the act,
especially the original reasoned proposal and its concept, the White and Green Pa-
pers, and the Action Programmes. This requires desk officers at the line ministry to
retain a network of administrators working in their field. The Commission can also
organise consultations for experts from the Member States when the directive is
foreseeably difficult to interpret during its transposition.151 Regulation (EC) No.
1049/2001 of the European Parliament and of the Council of 30 May 2001 regard-
ing public access to European Parliament, Council and Commission documents
stipulates that the public must have access to the documents of these institutions,
which can also be a useful reference for desk-officers in the case of difficulties in
interpretation. When linguistic and terminological problems arise, good use may be
made of the Inter-Active Terminology for Europe, a terminology database estab-
lished by the Commission and the European Parliament on 2 July 2007.152 Evi-
dently, if the person who drafts the transposing measure is the same person who had
been involved in the representation of the national position and negotiations in the
working group meetings, the background to the EU act will be known. In situations
where the transposition is allocated to the Legal Service Unit of the ministry and
not the specific policy officer who had been involved in the EU legislative proce-
dure, the latter is only indirectly involved in the transposition by submitting the
relevant information.

After accession, the task of translation was moved from the Member States to
the EU institutions. The ministries can still contact the translators if a certain text
has not been properly translated. However, while it is easier to modify the text
during the transposition of a directive and to ‘correct’, in this fashion, any mistrans-
lated EC acts, in the case of regulations and decisions such a correction is difficult
as the text is obligatory and applicable from the moment of its publication. There
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153 Interview with a senior civil servant at the Ministry of Justice, in April 2006.
154 Instead of attaching explanatory memoranda to the transposing measure saying that ‘A is present

in the Community directive, B is present in the Hungarian legal system’.
155 Interview with a desk officer at the Ministry of Economics and Transport in April 2006.
156 Art. 1(3) Korm. rendelet 157/1998 (IX.30) Az igazságügy-miniszter feladat- és hatásköréről

[Gov. Decree No. 157/1998 (IX.30) on the Scope of tasks and competences of the Minister of Justice].
157 Here the Act on the Adoption of legislation clearly establishes a legal gap which is of particular

relevance considering the use of ministerial decrees for implementation.

have been examples of serious mistranslations in an agriculture regulation where
the kind of fruit subject to subsidies was in fact mistranslated (‘cherries’ instead of
‘sour cherries’).153

Other Member States’ experiences can also provide guidance and typically be-
fore accession the desk officers contacted their counterparts in the EU-15 minis-
tries asking for guidance on how to bring national law into line with the given and
usually rather complicated EU act. At times, this consultation related to the method
and form of a transposing act and contributed constructively to the learning process
within the administrative-legal system prior to accession. The general practice is
that the principles of legal certainty and the obligation of full compliance with Com-
munity law are given priority during interpretation. The Hungarian legal system
seems to show enough flexibility: when establishing definitions is required by the
transposition of a directive, the Community definition is used and the existing Hun-
garian measure, if any, is set aside.154

The quality of tertiary EU legislation adopted in the comitology procedure has
been frequently criticised for substantive as well as formalistic reasons. Critics have
mentioned that the implementing acts take no account of national particularities,
their language can be cumbersome and very difficult to interpret (which can also be
caused by the translation), and in some cases they over-regulate a certain area,
leaving less room for the Member States. Implementation requires a permanent
interpretation of these acts, thus consultation with the Commission is frequent, and
the national implementing measures must be adjusted on a regular basis.155

3.5.2 Monitoring the draft implementation measure for its compliance with
European/Community law

The Ministry of Justice monitors the draft measures from the point of view of com-
patibility with Community law.156 No draft Bills or Government Decrees may be
adopted without the approval of the Minister of Justice. However, regarding minis-
terial decrees, such a strong monitoring position is overshadowed by the fact that
the Minister of Justice may only express an opinion relating to these latter and an
explicit approval is not needed.157 However, the civil servant respondent fulfilling
this function emphasised that in practice the departments do take into account the
opinion of the Ministry of Justice on compatibility, because ‘it is in nobody’s inter-
est to trigger infringement an procedure down the road’ and also due to the simple
fact that ministerial responsibility also covers implementation. Accordingly, a desk
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158 The examination here basically looks at the existing EC legislation and by virtue of a key-word
search checks the relevant and most updated secondary legislation.

159 The respondents emphasized on this point that while the ‘ideal situation’ would be a continuous
follow-up of the ECJ’s jurisprudence, the heavy workload does not allow for such a close follow-up of
the evolution established by case law. Nevertheless, cases of primary importance are taken into ac-
count.

160 Interview with a civil servant responsible for monitoring draft implementing legislation with EC
law at Ministry of Justice and Law Enforcement in April 2006.

161 Art. 12 Az európai uniós tagságból eredő jogharmonizációs feladatok meghatározásának,
programozásának és teljesítésük ellenőrzésének rendjéről szóló 1036/2004 (IV.27) Korm. hat. [Gov.
Resolution No. 1036/2004 (IV.27) on the Procedure of specifying, scheduling and monitoring of the
implementation of legal approximation tasks deriving from Hungary’s accession to the European Union].

162 J. Petrétei, supra n. 61 at p. 16.

officer at the Justice Ministry examines whether the proposal for the legislative
measure is in compliance with Community law and completely fulfils the obliga-
tion to implement. This monitoring examines whether the draft implementation
measure takes into account all the amendments to the Community act and is abso-
lutely up to date,158 or whether the measure respects the principles laid down by the
ECJ’s case law,159 or whether the whole text, including deadlines and listings, cor-
respond with the text of the directives. The respondents pointed out that the most
recurring problems of draft implementing measures in the case of regulations is the
ministries’ omission to assign the executive tasks laid down in the regulation to an
authority or institution, and by doing so, the ministry at hand often implicitly re-
tains the execution for itself. In the case of directives, the draft measure may fail to
assign explicitly which authority reports annually or each semester to the Commis-
sion. Also, in the transposing act, implementation does not adequately refer to the
corresponding directive or does not take its latest version into account.160

In addition, the obligatory attachment of concordance tables makes an overview
of the implementing measures somewhat easier in the case of directives and many
directives require their attachment to the notification.161

Finally, the clause necessarily accompanying the implementing measure and at
the same time revealing its implementing nature is an indispensable part of every
implementing measure and was already required during the adaptation period be-
fore accession. On this point, Hungarian law goes beyond what is required in Com-
munity directives with regard to such reference and requires it in connection with
each Community act requiring implementing legislation. The rationale behind this
is the consistency as well as the transparency that is required in order to make
connections between Community acts and their implementing measures and to fa-
cilitate their application.162

3.5.3 Examining the draft implementing measure’s compatibility with national
(constitutional) law

Monitoring compatibility with the national legal system and with the Constitution
gives a wide range of tasks to the Ministry of Justice. This monitoring extends to
the following aspects. Firstly, as has been said, the choice of implementing measure
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163 Interview with a civil servant from the Ministry of Economic Affairs and Transport, April 2006.
164 COM (2001) 664-2001/0270 (CNS) Proposal for a Council Framework Decision on combating

racism and xenophobia.
165 ‘Public incitement to violence or hatred for a racist or xenophobic purpose or to any other racist

or xenophobic behaviour which may cause substantial damage to individuals or groups concerned.’
166 30/1992. (V.26) AB Part IV and AB 18/2004. (V.25) AB.
167 Version of 25 May 2007, 2001/0270 (CNS), 8994/1/05 Art. 7: ‘This Framework Decision shall

not have the effect of requiring Member States to take measures in contradiction to their constitutional

is important in as much as it has to correspond with the legislative measure that
would be adopted according to its subject-matter, as is established in the Constitu-
tion, the Act on Legislation and Parliament’s Standing Orders. Examining the choice
of legislative measure thus lessens the possibility of conflict with the hierarchy of
norms as well as the unconstitutionality of the legislative measure. The monitoring
also extends to examining whether the draft measure ‘fits the national legal system’
and, as such, whether the requirement of the organic transposition described above
is respected.

Furthermore, indispensable and explicit authorisation is required for implementing
the act, providing guarantees for the primacy of Acts of Parliament, and for the
adoption of implementing Governmental decrees and ministerial decrees when the
latter are adopted as part of delegated regulation. This rule and the underlying im-
portance attached to it, as has been explained in detail above, is closely monitored
and forcefully enforced by the Ministry of Justice and this is in fact experienced by
respondents as a typical problem that the Ministry of Justice refers to when reject-
ing and returning a draft implementing measure to them.163

Compatibility with the Constitution and its provisions is equally important and
its preliminary monitoring is carried out by the Constitutional Law Department of
the Ministry if Justice in order to avoid a subsequent control of constitutionality by
the Constitutional Court. However, monitoring constitutionality already starts re-
garding the national position, evidently with a view to the subsequent implement-
ing measure and its compatibility. An interesting illustration of a potential
constitutionality issue occurred with regard to the Proposal for a Council Frame-
work Decision on combating racism and xenophobia164 where the transposition of
the framework decision, once adopted, had the potential to clash with the Hungar-
ian Constitution. To present the problem in a nutshell, the major problem occurred
in the provision which regulated the relation between the framework decision and
the national constitution. In the proposal, Article 4 criminalised public incitement
to violence or hatred for a racist or xenophobic purpose.165 The issue and constitu-
tional limits of freedom of expression in Hungary has on various accounts been
revisited by the Constitutional Court which, on each account, drew clear-cut lines
for the legislature limiting the punishability of actions breaching this fundamental
freedom, and it consistently interpreted freedom of expression in rather broad
terms.166 With a view to this particular constitutional standpoint on the issue of hate
speech, the Hungarian delegation aimed to extend the derogation embedded in Ar-
ticle 7 of the Framework directive167 to the lawful exercise of the right of assembly
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rules and fundamental principles relating to freedom of association, freedom of the press and the free-
dom of expression in other media or rules governing the rights and responsibilities of, and the proce-
dural guarantees for, the press or other media where these rules relate to the determination or limitation
of liability.’

168 J. Fazekas and P. Bátki, ‘Alkotmányossági aggályok a rasszizmus és idegengyűlölet elleni
küzdelemről szóló kerethatározat-tervezet kapcsán’ [Constitutional concerns related to the Proposal
for a Council Framework Decision on combating racism and xenophobia], 1 Európai Tükör (2006)
pp. 44-63.

169 The Commission proposal would require the transposition of the framework decision within
two years of its publication.

170 Constitutional Court Decision No. 17/2004. (V.25) AB point III /5.

and the freedom of expression established by national constitutions (emphasis added).
Thus, the potential for a constitutional review of the measure transposing the Frame-
work decision was a reality, unless the derogations enshrined in its Article 7 pro-
vide room for the effect of Hungarian constitutional traditions. Hungary was not
the only country with a particular position on the matter and serious negotiations
and coalition-building were taking place with Italy and Germany, resulting in long
debates in the Council.168 The Constitutional Department assisted the Hungarian
delegation during the negotiations and the drafting of the national position which
promoted an explicit reference to individual national constitutional traditions in the
matter of freedom of expression. Finally, on 18 April 2007, the EU Justice Minis-
ters reached a political agreement on the text of the Framework decision which
ultimately resorted to a compromise (with a more generally worded provision than
the Hungarian delegation had hoped for) in as much as it refers to the ‘common
constitutional traditions’ and Member States will not have to modify their constitu-
tional rules and fundamental principles relating to freedom of association, freedom
of the press and the freedom of expression. Only time will tell whether the Hungar-
ian Constitutional Court will review the constitutionality of the transposing mea-
sure of the framework decision,169 a competence that the Court itself has explicitly
retained with regard to national measures implementing EU law when a petition is
submitted to it for this purpose.170

3.6 Notification of transposition

Notifying the Commission about the implementing measure is an inherent part of
the obligation that rests upon the Member State. Notifying the Commission of com-
pliance with EU law is obligatory even when the existing national measure already
complies with the EU legislation, thus a further elaboration of the implementing
measure is not needed. Notification takes place in a centralised structure, in which
the line ministry which is responsible for drafting the implementing measure com-
municates the proclamation of the implementing national measure to the Ministry
of Foreign Affairs so that the latter can officially notify the Commission. Before
submitting the notification to the Commission, the EU Coordination and Legal
Affairs Department at the Ministry of Foreign Affairs communicates with the Min-
istry of Justice and Law Enforcement regarding the latter’s assessment of the compli-
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ance of the implementing national legislation with the relevant European act.171

Table 10 illustrates the stages and actors in transposing European directives in Hun-
gary.

Table 10. Transposition of Directives in Hungary

171 Art. 14 Korm. rendelet 1036/2004 (IV.27) Az európai uniós tagságból eredő jogharmonizációs
feladatok meghatározásának, programozásának és teljesítésük ellenőrzésének rendjéről [Governmen-
tal Decree No. 1036/2004 (IV.27) on Monitoring, programming and defining the implementing tasks
stemming from Hungary’s EU membership].
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172 Proposal T/4488 on the new Act on Legislation lays down the requirements, criteria and main
issues regarding impact assessments of draft legislative measures.

173 The adoption of the Act requires the support of two-thirds of MPs in Parliament and it seems to
be an extreme challenge to reconcile the differences between the political forces in order to actually
attain such a majority.

174 ‘Internal Market Scoreboard: Best results ever’, IP/O7/126, Published on 1 February 2007,
available at: <http://europa.eu/rapid/pressReleasesAction.do?reference=IP/07/126>.

175 The data is applicable for the period between 31/10/2004 and 31/12 (2006) and relates to the
average time needed in months to either close an infringement case or to bring it before the ECJ,
counting from the moment of sending the letter of formal notice.

176 The practices that had not been established in Hungary by this point in time are the following:
allocation of sufficient resources, avoiding gold-plating, the fast-track procedure for adopting imple-
menting measures, the use of alternative legal instruments, and retaining representatives of federal/

3.7 Impact assessment concerning the implementing measures

The requirement of an impact assessment is a general feature during the drafting of
a new legislative measure in general legislation and is also extended to the imple-
menting legislative procedure.172 Such an impact assessment is obligatory if the
proposed legislation aims to thoroughly reform a certain regulatory field. In the
case of implementing EU acts, such ‘overwhelmingly novel’ legislation was exten-
sively implemented during the adjustment period before accession. This does not
exclude that EU acts that require implementation can have such a fundamental
socio-economic impact that implementing legislation needs to take into account the
consequences of and follow-up the impact assessment concerning the measure. As
the new Act on Legislation has not yet been adopted,173 the requirement of an im-
pact assessment is rather a ‘professional expectation’ and is not required by law.
Yet, my respondents emphasised their willingness to carry out an impact assess-
ment, if only time, staff and financial resources would allow. It remains to be seen
whether the new adopted Act on Legislation will make this a binding requirement
in practice, or whether practice can make it an obligation – provided that they have
the means.

3.8 Infringement procedures against Hungary, compliance with
Community obligations

To start with the bright side, on 1st February 2007, when the Commission announced
the Scoreboard on the transposition of Internal Market directives, Hungary had a
0.9% deficit in not having transposed 15 directives out of 1634 whose transposition
deadline has passed since the country’s accession to the EU.174 The scoreboard also
reveals that Hungary was in 4th place in resolving infringement proceedings initi-
ated by the Commission (within eight moths).175 In a Report of the Minister for
Foreign Affairs on Hungary’s membership and position in the EU submitted to
Parliament in April 2007, data revealed that by 2007 Hungary had accomplished 21
out of the 25 practices that the Commission has recommended in its Recommenda-
tion on the transposition into national law of the directives affecting the internal
Market.176 Open infringement proceedings in the Commission phase against Hun-
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regional levels during negotiations. Report on Hungary’s membership and position in the European
Union, April 2007 available at <http://www.kulugyminiszterium.hu>. See Scoreboard December 2005
No. 15 bis available at: <http://ec.europa.eu/internal_market/score/docs/score15bis/score15bis_en.pdf>.

177 Scoreboard December 2005 No. 15 bis available at: <http://ec.europa.eu/internal_market/score/
docs/score15bis/score15bis_en.pdf>.

178 Annual Report of the Minister for Foreign Affairs on Hungary’s membership and position in the
EU, April 2007 at p. 22. The reasons for the late transposition were the highly political character of
these issues as well as the requirement of ? majority support for the adoption of the implementing acts
in Parliament. On the circumstances relating to these issues see in detail T. Takács, supra n. 141.

179 Interview with a civil servant from the Ministry of Justice and the Interior in September 2007.

gary in November 2006, compared to the situation in 2005, stood at 22 cases, out of
which 14 were directive infringement cases and 8 were other infringement cases.
By November 2006, Hungary was lagging behind in the transposition of one direc-
tive that should have been transposed into national law before 31 October 2004.177

This no doubt shows Hungary’s commitment to the results of the Internal Market,
but also the thorough legal work and successful coordination that lies behind the
successful transposition practice. According to several interviewed desk officers
responsible for transposition, the good result can be best attributed to the ‘constant
whipping from the Coordination and Legal affairs Department of the MFA’ (through
its continuous monitoring of the transposition process), the ‘administrative disci-
pline’ that is a golden (ethical-professional) rule within the political-administrative
system, and the very narrow leeway typically given to transpose a directive, which
is usually a word-for-word adoption. The interviews were held in the summer of
2006 and respondents stated that, until that time, they had received some 200 for-
mal notices drawing attention to an expired deadline, an unduly carried out transpo-
sition, and any non-compliance with EU law, of which around 190 had been resolved
within the two-month reaction time given to Member States to rectify any mistakes,
which means that there are no major problems concerning transposing measures.
However, it can also occur that the notification or report becomes lost in the chan-
nels of communication, thus no substantive issues give rise to problems. In Decem-
ber 2006, the Commission brought the first infringement cases before the ECJ against
Hungary. With regard to the first issue, namely the belated transposition of Direc-
tive 2003/109/EC concerning the status of third-country nationals who are long-
term residents, Parliament adopted the transposing Act in the form of Act No. 2 of
2007 before the ECJ procedure would have finished. The other two cases concern,
firstly, the long-debated issue of golden shares in which the ECJ has brought sev-
eral dispositions stipulating non-compliance with Community law and its competi-
tion rules, and, secondly, the restriction imposed by the Hungarian Media Act on
the provision of cable TV services in violation of EU competition rules.178 By the
end of 2006, the number of directives not being transposed in Hungary had in-
creased, which put political pressure on the ministries. Therefore, lately the Prime
Minister submits an overview to the Government on a monthly basis giving a full
account of each unfulfilled task in every ministry.179

The previously mentioned ‘whipping’ exerted by the central coordinating unit
by the Ministry of Foreign Affairs in the transposition process is thus quite success-
ful in ensuring respect for the implementation and notification deadlines and obli-
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gations. In areas where more freedom is left to the Member States, implementation
is much quicker and more dynamic; however, when the Member State implements
EU legislation word for word and no choice is left as to the form and method to be
used, that implies more technicalities, more restrictions to be taken into account,
and that the implementation is belated. The granted derogations from the obligation
of full compliance with European law accorded in the Accession Treaty varied be-
tween 2-7 years counting from the day of accession and during this period they
shielded Hungary from being scrutinised under the infringement procedure.

4. Conclusion

This Chapter aimed to highlight the system and practices established for implemen-
tation in Hungary and the implications of such activities for the general constitu-
tional patterns, namely though the processes of (implementing) legislation and the
involvement of government actors therein.

The observations in this chapter reveal that the institutional system and practices
of implementing EC law in Hungary largely fits with the coordination system pre-
viously explored in Chapter 5. The preparations for implementation are in many
respects regarded as a continuum of the decision-making procedures at the EU
level and the outlook on future implementation obligations forms part of the estab-
lishment of the national position to be represented. Another similarity is that this
setting is predominantly operated by the executive and is centralised to the extent
that a central unit fulfils important monitoring and coordinating functions. Accord-
ingly, the Ministry of Justice has the general role of assessing the implementing
legislation and the Ministry of Foreign Affairs ensures notification and enforces
discipline so that transposition takes place on time. This centralised system can
ensure that already at the stage when the national position is drafted, planning can
start with regard to the implementation obligations. The discipline exercised by the
central coordinating unit in establishing the national position also applies to the
drafting of the implementing measure with apparent success being shown by the
good transposition results. Alongside these elements of centralisation, however, in
order to respect ministerial responsibility, to ensure a dynamic flow of work, and
the required expertise, the line ministries retain their responsibility for individual
implementing tasks, if needed in cooperation with other line ministries.

Despite the ‘Europeanisation’ of implementation and the converging practices
that are manifest in the Member States and which are also present in Hungary, there
are guarantees in the Hungarian constitutional system which prevent the Govern-
ment from taking over the role of Parliament by means of implementation and
further weakening the legislative role of the latter. Since the country’s change of
regime from a totalitarian to a democratic state, constitutional traditions in Hungary
have traditionally placed Parliament in a supreme position vis-à-vis the Govern-
ment regarding legislative functions, and guarantees were confirmed in the respec-
tive constitutional allocation of powers to safeguard this prominent position. The
guarantees are manifold and are laid down by the Constitution and the Act on Leg-
islation and are well established and respected in legislative practice as well. One of
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these guarantees is the clear demarcation of the issues which can only be enacted in
the form of laws and thus adopted by Parliament. Furthermore, the Government’s
indirect influence exerted while preparing the Bill is circumvented by an extensive
scope of application for the qualified majority requirement. Also, even if the very
nature of certain EC directives would favour transposition by ministerial decrees,
which allow for a speedy and flexible adaptation, the legislative power of the min-
ister to adopt such an implementing decree depends on the existence of an explicit
authorisation to do so. These guarantees not only shield against the circumventing
gain of legislative power by the Government to the detriment of Parliament and
from encroaching on fundamental principles cementing the rule of law such as
democracy and legality, but equally serve to maintain the integrity of the legal sys-
tem that might be adversely affected by the particular relationship between Euro-
pean and national legislative levels.

Thus, notwithstanding the increasing dominance by the Government in the inte-
gration and participation in European lawmaking procedures, there are methods to
ensure that when the outcome of those procedures arrives back at the national level
and is bound to be part of the latter, the domestic legislative principles, be they
procedural or substantive, will prevail and hence preserve constitutional traditions.
Consequently, in the light of these guarantees, the conclusion to be drawn in practi-
cal terms is that however dominant the use of ministerial and governmental decrees
may be in the implementation process, legal implementation will remain as an issue
within the parameters of the national legislative process and its principles. There-
fore, while aiming to comply with the fundamental obligation of implementing
Community law (and this has been done rather successfully), the Hungarian system
also strives to maintain its principles, constitutional traditions and rules. These lie
in ensuring the participation of Parliament in the implementing legislation through
a wide-ranging scope of issues to be adopted by an Act of Parliament as well as the
explicit authorisation that delegated legislation must be based upon and the thor-
ough and efficient monitoring of respect for these guarantees. Therefore, the find-
ings reveal that in the first years of Hungary’s membership of the EU, precisely
because of these guarantees the respective roles of Parliament and the Government
in legislation have not been altered to an extent that would imply a shift in the
separation of powers.
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Chapter 9

CONCLUSIONS

1. The interrelated relationship between national and
European institutions as ‘co-actors’ in EC decision-making

In becoming a member of the European Union, Hungary has taken a stance in the
‘single European legislative process’ connecting national institutions with Euro-
pean law-making mechanisms. In the present first pillar, the Community pillar of
the European construction, this means that as a member, Hungary is bound to inte-
grate in the European decision-making structures based on the active involvement
of the Council, the Commission and the European Parliament. Such integration
takes place through the matrix of formal and informal procedures that underlines
the particular character and operation of ‘multi-level governance’ in the EU. Within
this multi-level construction of decision making, the national institutions gradually
and necessarily establish practices and methods to relate to the European institu-
tions and thus the European level of lawmaking for the country’s involvement therein.
Importing the tasks that such a connectedness imply into their institutional and
functional structures and everyday practices, the national institutions are subject to
adaptation and ‘transformation’ to a certain extent, a process that has widely been
recognised as their ‘Europeanisation’. When one observes the European legislative
procedures, the involvement of the European institutions and the interests that are
at stake, one can clearly identify institutional and functional linkages with Member
States and their national institutions. These linkages are typically based on the
Member States’ will that translates into well-defined decision-making modalities
and remind us that the scope of European legislation and the mechanism leading to
its adoption is still dependent on the political concession of the Member States and
such authority has not been granted to the EU. In addition, the evolution of and
development within the integration process and the European institutions (such as
the forceful gaining of power by the European Parliament) have opened the door to
natural modifications that have an impact on how national institutions relate to
European institutions. While institutional and functional linkages are first and fore-
most obvious between Member States and the Council, the influence that Member
States can exert on the Commission and European Parliament also has an important
place in the principle of institutional balance. These interactions between the two
levels of institutions attract attention concerning the mutual influence and institu-
tional fusion that involves national institutions to an increasing extent in the EC
decision-making procedures.

 While the European institutional structure is a ‘given’ system, the way Member
States actually integrate into these decision-making procedures is ultimately deter-
mined by the allocation of the relevant tasks between the national institutions by
the national constitution. This aspect of the constitutional adaptation to the process
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of European integration reinforces the co-actorship nature of the European legisla-
tive procedures and the national constitutions’ position as a connecting element
therein. Consequently, national constitutional traditions, principles as well as po-
litical realities play an important role in allocating such ‘European tasks’ of in-
volvement in European lawmaking.

The functional and institutional linkages between the national political institution
and European institutions extend to various phases and aspects of European law-
making procedures. They range from preparation and deliberation up to the adop-
tion of European legislation, but also extend to the implementation phase, where
national institutions again play a pivotal role in integrating European legislation
into the national legal order. The input in the adoption procedure itself and the
accommodation of the outcome of the procedure in the national legal order is an
important cornerstone in the constitutional interaction and mutually influential co-
operation between Member States and the European Union. This constitutional in-
teraction inevitably implies implications for both the national as well as the European
legal order and displays an emerging modification to the allocation of powers be-
tween the political institutions at both levels.

2. The constitutional allocation of powers with regard to
Hungary’s involvement in EU decision-making procedures

In Hungary, the pre-accession preparations included a constitutional amendment
focusing on the constitutional context and the relevant implications for the country’s
EU membership. The introduction of an authorising article, defining the transfer of
competences from the national to the EU level and setting out the purpose and
object of such a transfer was of primary importance, especially because of the his-
torical background which made the issues of sovereignty and its exercise a politi-
cally sensitive topic. This sensitivity was manifest in the lively and ensuing debates,
controversial proposals and finally in the compromise requiring and receiving more
than two-thirds majority supporting vote within the Hungarian Parliament, result-
ing in the solution that is currently included in the Constitution. The authorising
article suggests that sovereignty remains intact: it is the exercise of constitutional
powers that might be transferred and not sovereignty itself in order to use it jointly
with other Member States at the European level. Therefore, it takes an
‘intergovernmentalist’ attitude and a Member State-centred approach in determin-
ing the use of transferred competences at the European level. Importantly, the
authorising article itself explicitly refers to the cooperative character of the use of
transferred competences and implies that in the co-actorship of the EU legislative
process Hungary engages in involvement and active participation. Thus, the Hun-
garian Constitution authorises the transfer of constitutional competences to the EU
level for its exercise with the involvement of other Member States and the EU
institutions, but it also refers to the participation of Hungarian political institutions,
as embedded in the national constitutional setting.
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The Constitution goes further by introducing and allocating new roles for the
national political institutions in relation to the country’s EU membership, with re-
gard to the Government and the respective roles for the Government and the na-
tional Parliament in conducting EU policy, and their involvement with relation to
the EU decision-making procedures. In this ‘new’ setting of constitutional tasks,
the Government is given a representative function in the European institutions with
an intergovernmental character (i.e., the Council and related organs). As a conse-
quence, similar to all Member States of the European Union, the Government is
given the responsibility to operate a coordination system which ultimately serves
this representative task and carries out the matrix of functions revolving around the
establishment of the national position and its representation. In the Hungarian con-
struction, the Government’s representative role is explicitly subject to some degree
of scrutiny by the Hungarian Parliament, as the Constitution requires the Govern-
ment to submit all proposals on the agenda of the EU decision-making procedures
to Parliament. However, the Constitution did not go further in laying down the
framework for the stages of and the methods for parliamentary involvement, but
assigned this task to Parliament so as to adopt a law which required consensus
between the political parties and a two-thirds majority of the votes of parliamentary
deputies. The consensus-based framework again resulted in a compromise which
had given up much of its initial character, thereby necessarily adjusting to political
realities. This allocation of tasks laid down in the Constitution does not only call for
co-actorship between the European and national level and describes and expects
the conducting of transferred competences at the European level with the utmost
involvement of the Member States and national political actors in cooperation with
the European institutions, but also requires cooperation between the national insti-
tutions themselves in conducting actions related to the country’s participation in the
European Union and its decision-making procedures within a framework that bal-
ances the various political interests.

3. System, structures and procedures established and
operationalised by the Hungarian national institutions

The practices established for integration into the EU decision-making procedures
by the national political actors can be viewed from a two-fold approach; firstly, the
procedure for formalising a national position and representing it in the Brussels
arena, and, secondly, the legislative implications that the implementation of the
outcome of European legislative procedures involve. The roles that the Govern-
ment and the national Parliament fulfil in these two aspects are significantly differ-
ent and the implications for the separation of powers between the legislature and
the executive differ when viewing these as stages connecting the national level with
European lawmaking. The functional analysis of procedures and experiences of
people involved revealed that – at least in the initial years of EU membership – the
Government’s role was fundamentally dominant in establishing a national position
at the domestic level and representing it in Brussels. However, the national Parlia-
ment, while having lost a substantial portion of the scope of legislation to the EU
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law-making process, has maintained its classical and traditional role in legislation
in terms of the implementation phase, due to the wide-ranging legal and constitu-
tional guarantees.

3.1 Coordination of European affairs: the establishment of the national
position and its representation in the Brussels arena

 To start with the first element, in the constitutional authorisation to carry out the
tasks related to the EC decision-making procedures in the intergovernmental Euro-
pean institutions, the central administration’s involvement in formalising the na-
tional position is based on a rather decentralised and highly cooperative system. It
is noteworthy, however, that the Government’s dominant role in conducting the
accession negotiations was already in place with regard to the European Union and
its institutions, which implied that the Government gained some exclusivity in the
knowledge and information regarding the European Union and its developments.
Beyond the constitutional authorisation that provides the framework for the struc-
ture, the actual operation of the system was adapted from ‘old’ Member State ex-
amples and adjusted to the Hungarian traditions of central administration, chiefly to
its centralised nature. Thus, the establishment of the national position begins with
the relevant ministries in the first place in order to conciliate their positions at the
level of civil servants. Should conciliation become difficult, the debate will be trans-
ferred to the increasingly political levels involving, first, the State Secretaries and
ultimately the Government. Experience has shown that such a decentralised system
of conciliation, based on the idea that every issue should first be dealt with by the
relevant (technical) experts before it becomes a political priority and subject to hard
bargaining at a high political level, has its advantages in as much as it saves time
and can easily follow up on the legislative agenda of EU legislation. In addition, it
also enhances professionalism and increases the responsibility of the ministries for
the drafting of the position.

The different levels of formalising the national position in the coordination sys-
tem are composed of the representatives of the central administration and the levels
of discussions correspond to the level of the Council preparatory organs or its for-
mations where the given proposal is to be discussed. Accordingly, the expert com-
mittees that conciliate at the lowest level are composed of desk officers from
ministries and central agencies, but also include the official from the Hungarian
Permanent Representation in Brussels in order to deliver the mandate for the Coun-
cil working groups. The European Inter-Ministerial Coordination Committee, at
the next stage, aims to reconcile what has not been solved by the expert committees
and deals with the proposals to be represented at the COREPER level. The
Government’s involvement as a last resort revolves around questions and issues of
major political importance to be discussed in the Council. The pyramid hierarchy of
the coordination system thus functionally corresponds with the construction of the
Council and its preparatory bodies. The elaboration of positions within the depart-
ments and their cooperation during the conciliation strengthens departmentalism in
the central administration. Such decentralised conciliation and increased depart-
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mentalism in the conduct of European sectoral affairs reinforces the principle of
ministerial responsibility within the governmental system. Consequently, the min-
isters are not only responsible for the policy at hand and answer to the Prime Min-
ister and ultimately to Parliament, but responsibility extends to the task of conciliating
the ministry’s position with that of another ministry and to attain the consistent
single national position on an issue of European legislation. The reinforced prin-
ciple of ministerial responsibility is parallel with and at the same time is served by
the typical ‘civil servant loyalty’ of the administrative cadre in the Hungarian sys-
tem. The involvement of civil servants in the line ministries’ conduct of European
affairs and the roles they imply have further strengthened this feature and this is
revealed in efforts to attain timely submissions, a meaningful elaboration of input
and respect for deadlines imposed by the European legislative agenda.

This decentralised conciliation is operated and monitored by a centralised coor-
dination unit within the central administration, securing the availability of all nec-
essary information to the relevant actors and keeping the discussions within a
reasonable time-frame. The reform of the coordination system in 2006, thereby
adjusting to the Government’s desire to restore leadership in and the emphasis given
to European affairs, transferred this centralised unit from being under the auspices
of the Office of the Prime Minister to the Ministry of Foreign Affairs, with the
intention to enhance the political position of the latter and consequently the effec-
tiveness of EU coordination in the central administration. The coordination unit in
its composition mirrors the structure of the central administration itself, with ‘del-
egates’ from each Ministry responsible for maintaining contact and monitoring the
establishment of the expert committee in his/her field of expertise. The coordina-
tion system itself is thus centralised because a central coordinating unit operates
certain aspects of the establishment of the national position, but the deliberations
that lead up to the actual formalisation of this position aim to maintain a decentralised
conciliation framework, only extending from technical-sectoral levels towards higher
political levels if explicit political guidance is needed.

The establishment of the national position prepares the governmental representa-
tives for participation in the corresponding Council organs, and the actual represen-
tation phase implies wide-ranging activities so as to assure the country’s presence
at and influence on the European law-making processes. Consequently, a separate
unit functions as the ‘ears and mouth’ of the capital in Brussels. The unit, the Per-
manent Representation, is in close cooperation with the national coordination sys-
tem and is thus functionally, but also in its composition, a hybrid between a national
department and a diplomatic mission. The PermRep had fulfilled important role
already in the conduct of the accession negotiations and has since accession fused
the roles of a governmental department and a diplomatic mission, with important
emphasis on its complementary role in the establishment of national position. The
period in which Hungary had an observer status chiefly contributed to the learning
process that adjusting to the new law-making environment required from Member
States’ representatives. This observer-status has been recalled by many working at
the PermRep as one of the most important attributes to the presently successful
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operation of the PermRep. While the officials working at the Permanent Represen-
tation all have diplomatic status, they are predominantly recruited from depart-
ments and are specialised experts in the policy field that they follow up. Monitoring
a policy field and the legislative developments therein include identifying and main-
taining contacts at the Commission in order to influence the formulation of a pro-
posal, and elsewhere in the Brussels arena so as to seek like-minded allies or identify
possible trade-offs during the representation of the national position. The Hungar-
ian Permanent Representation operates in a well-functioning manner with an ex-
tended network in the Brussels arena. Alongside the actual bargaining actions, the
Hungarian PermRep assigns great importance to presence in various forums and
the frequent pronunciation of matters of particular interest, since those of historical,
cultural component (such as protection of minority rights) may not be evident to
each actor in the stages of decision-making. The successfully dynamic and smooth
operation suggests that the reason for the existing, yet increasingly narrowing gap
between the efficiency of officials working at the PermRep and the officials at the
departments in the capital lies in the differing extent of opportunities to socialise
within the EU institutional and legislative machinery for the advantage of those
who can witness the functioning of these on a daily basis. The preparatory actions
being undertaken for the Hungarian EU Presidency in 2011 already suggest a fur-
ther reinforcement of the coordination structure and the Government’s involvement
with regard to the European decision-making construction. It was mainly through
the PermRep that Hungarians working for the Commission have been approached
for information which completes the wide-ranging network of information sources
that the PermRep operates at the Brussels arena. Cooperating with other institu-
tions, in particular with the Hungarian members of the European Parliament, has
increasing importance with the augmented legislative authority of the latter.

The Government’s efforts to reach out to MEPs in issues which are of particular
national interest have materialised in establishing various means for consultation
and expanding personnel to follow up the work of parliamentary committees and to
relate it to the central system of coordinating EU affairs. As for the socialisation of
MEPs and their involvement in committees and examples of active engagement in
the legislative procedure have revealed, the Hungarian MEPs have been appointed
as rapporteurs and have initiated cooperation with other MEPs in order to promote
issues which are high on Hungary’s priority list. In these issues, as it showed in the
case of the Commission Regulation on corn-intervention, some Hungarian MEPs,
regardless of their political affiliation, consistently followed upon the opportunities
to exert the national interest and their action was tightly linked to the national coor-
dination system. With regard to rapporteurs, having a direct influence on the estab-
lishment of the European Parliament’s position in a given legislative issue cannot
be overestimated. As for the collective actions initiated in the form of questions
addressed to the Council and Commission and the various forums established to
discuss matters of particular importance for like-minded countries, these forms of
collaboration divert attention to salient issues and consequently strengthen the (ne-
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gotiating) position of individual countries and the group of countries with converg-
ing interest involved in the entire legislative procedure.

The political importance that a national position can potentially exert within the EU
legislative processes, and the legal force that the result of these processes gain over
national law and the subjects of law call for an injection of democratic legitimacy
into the establishment of a country’s position. At the European level, through the
indirect representation of the citizens of the Member States (primarily in the Coun-
cil-related bodies) and the emerging role for the directly elected European Parlia-
ment therein, the genuine legitimacy of European legislation can still to a limited
extent be called legitimised or democratic. The Hungarian constitution did not specify
parliamentary involvement and the exact scrutiny methods that the Hungarian Par-
liament may exert over the Government with regard to the latter’s participation in
European legislation. However, the model that was established aimed to retain
Parliament’s strong constitutional position in legislation with regard to the Govern-
ment, a feature that was a major characteristic in the post-communist decade. In the
first years of membership, the actual operation of the scrutiny method, is to some
extent ‘toned down’, albeit showing emerging practices of positive progresses.
The framework for the scrutiny procedure allocates the Hungarian Parliament and
its Committee on European Affairs ex ante monitoring roles comprised of informa-
tion rights and the authority to deliberate upon select issues of importance, in most
cases with the involvement of other committees or representatives of civil society
and interest organisations. The analysed experience demonstrates that engaging in
the formulation of the national position is the prioritised aim of parliamentary in-
volvement, which is being given an ever increasing accent through the recent intro-
duction of the rapporteurship system in the elaboration of the Committee’s standpoint.
However, the Parliament’s contribution cannot be regarded as a mandate stricto
sensu, which would bind the Government, as the latter is only expected to base its
position upon it. Parliament is granted rather extensive information rights and par-
ticipatory rights (in the form of hearings, discussions and deliberations), which are
well established and consistently and actively employed. However, when it comes
to ex post engagement and assessment – which are provided for by the legal frame-
work – the Parliament has so far not assumed a strong oversight role over Govern-
ment in the form of follow-up hearings or public critique of the Government, let
alone sanctioning the Government for failing to take into consideration the
Parliament’s standpoint on the legislative issue. The ex post scrutiny extends to the
submission of reports on the Council-negotiations if CEA adopted a standpoint, or
the CEA had otherwise requested briefing on the outcome of EU legislation and
requires justifications if ministers have deviated from the standpoint that the CEA
had adopted. Additionally, the Government submits general annual reports and an
overview concerning the overall conduct of European affairs. The lack of practice
in holding the Government accountable and carrying out a real and meaningful
investigation regarding the Government’s participation in the EU decision-making
procedures and their outcome can be attributed to existing political realities. First,
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all of the parliamentary parties are fundamentally pro-European. Second, the inves-
tigation or criticism of the Government is for all practical purposes prevented by
the fact that governing parties hold the majority of seats in the parliamentary Com-
mittee of European Affairs and are therefore reluctant to overtly confront their own
parties in the ex post process. Thus, despite a legal framework providing for signifi-
cant parliamentary oversight, political realities such as the composition of the CEA,
have hindered the Parliament from exercising a meaningful ex post scrutiny over
the Government actions.

When evaluating the cooperation of Parliament and Government, one must take
into consideration that while the Government was actively and dominantly involved
in the pre-accession negotiations and political developments and could thus gain
significant knowledge of the ins and outs of the areas and mechanisms of European
legislation, the national Parliament did not exert such leverage. Parliamentary in-
volvement is a completely new task – in its character, dynamics and simply by the
extensive knowledge that it calls for regarding important aspects of European legis-
lation. Therefore, the ‘learning process’ understandably entails an adjustment to
these new tasks both from Parliament and Government, as well as their cooperation
and respect for each other’s roles.

Experience suggests that parliamentary involvement via the ex ante scrutiny
process will increase over time, contributing to the legitimacy of the Government’s
participation in the European legislative process. Similarly, as this relatively new
political process develops, and if attitudes of political parties towards the EU change,
or the composition of the government transforms into a minority government, the
ex post control mechanisms may also be strengthened. If this hypothesis is realised,
the Government may eventually be held accountable by the Parliament for the po-
sitions it takes within the EU. It would certainly be desirable that Parliament and
the CEA assume a greater role in ensuring that the Government respects the stand-
point that has been adopted in the series of detailed parliamentary deliberations,
often times involving several parliamentary committees and the input of civil soci-
ety. The existing legal framework provides for such a reality, and maximising
Parliament’s ability to exert influence over Government would necessarily imply
good faith cooperation between Government and Parliament. Certain events may
also contribute to the development of the ex ante and ex post processes as Parlia-
ment explores ways of strengthening its involvement. For example, preparations
for Hungary’s EU Presidency have triggered increasing awareness in the Commit-
tee of European Affairs of the CEA’s potential to influence the conduct of the Hun-
garian EU Presidency. As a result, the CEA has requested that it be involved in the
preparation process through close monitoring of the Government’s actions in this
area. However, at this time, and with the present scrutiny procedures in place, Par-
liament and its Committee of European Affairs seem to remain a deliberative and
complementary co-actor rather than a true oversight body vis-à-vis the Government’s
participation in EU lawmaking.
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3.2 The implementation of Community law and the position of the
Hungarian Parliament therein

The second element linking national political institutions to the European legisla-
tive process is revealed in the consequences of the European legislative process, in
as much as the outcome of the decision-making procedures requires accommoda-
tion in the national legal orders, to the extent that Member States must comply with
it and – even beyond that – they must establish full compliance within the national
legal order. The gradual approximation of national laws which formed part of the
accession preparation process and involved the adoption of harmonising national
legislation is thus transformed into a completely binding obligation within defined
time-limits. The obligation is laid down in various doctrines related to the full effect
of Community law as well as in the Accession Treaty itself, but is not referred to in
the Hungarian Constitution and no formal allocation of the task is mentioned at the
constitutional level. The legal consequences of the supranational law stemming
from the European legislative processes is also avoided by the Constitution and it
therefore left the question of supremacy of European law to a debate which resulted
in the Constitutional Court’s rather hesitant attitude displayed in its judgements.
The implementation of European law and the legislation it implies at the national
level is arranged by the legislative principles and traditions in Hungary, completed
with general guidelines regarding the requirements of implementation issued by the
Government. These traditions and principles have to be viewed in a historical con-
text which reminds us how the national Parliament has been striving to maintain
(and restore) its dominant position over the Government with regard to its role in
legislation.

As to the implementing legislation, the obligation to comply with Community law
is fully integrated into the traditional legislative processes and is primarily allo-
cated to Parliament, or, alternatively, requires the actual and explicit authorisation
of Parliament thereby allowing adoption by Government or members of the Gov-
ernment. In its original legislative competence the Government is still bound by the
underlying legislative principles laid down by Constitution. Thus, the obligation to
implement has not brought about any shift in the way legislative powers are organised
and used. The underpinning principle putting forward not so much a practical ap-
proach, but rather a doctrinal one, emphasises the importance of the primacy of the
law and the consequent superiority which Parliament has over the Government in
legislation. This also accentuates the principle of legality and democracy in secur-
ing guarantees concerning Parliament’s involvement in legislation. In addition,
complementing procedural guarantees prevent Government influence which might
be exerted through its involvement in the preparatory procedures leading up to a
proposal for a bill. For this aim, the Constitution lays down obligatory legislative
issues adopted in the form of a parliamentary Act, as well as the requirement of a
two-thirds majority vote upon adoption in Parliament in certain issues.

The implementation phase is necessarily connected to and involves actors within
the coordination structure establishing the national position and in fact predomi-
nantly involves coordination by the Government. Implementation ‘consequences’
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and considerations are mandatory elements and influencing factors in the discus-
sions leading up to the Government’s mandate to be represented in the European
legislative process. This linkage reinforces the interconnectedness between the leg-
islative procedures at the European and national level. The structural integration of
certain stages of implementation with the coordination system is also unavoidable
for successfully following up the fulfilment of the implementation obligations.

However, in the Hungarian structure, the Government’s role in implementation
is explained by organisational and practical reasons. From the ‘constitutional’ point
of view, the Parliament’s legislative role extends to the legislative consequences of
European legislation and the guarantees securing Parliament’s overall position in
implementing legislation reinforce this task. The guarantees securing Parliament’s
legislative role imply that the actual legislative roles (extending to preparation)
allocated to the Government and its members in the form of subordinate legislation
fulfils practical reasons so as to lessen the legislative workload of Parliament and,
for example, to expedite the procedure. However, importantly, the delegated legis-
lative powers ultimately presuppose the explicit authorisation given by Parliament
and in that sense does not in any way differ from ordinary legislative structures.

The methods and techniques of transposition equally aim at conserving the in-
tegrity of the legal system and draft implementing measures are subject to close
monitoring to uphold this requirement. The monitoring ensures that the otherwise
typical phenomenon of implementing through ministerial or governmental decrees
does not deteriorate the principle of the primacy of legislation. Experience so far
demonstrates that Hungary’s implementation results have overall been good, de-
spite the fact that the guarantees securing parliamentary involvement often (par-
tially) accounted for infringement procedures regarding measures which needed a
two-thirds majority for their adoption or for the amendment of an existing measure
in Parliament and the political sensitivity of the issues made it difficult to reach a
compromise.

4. Implications for the separation of powers between the
national institutions

The Hungarian Constitution’s authorisation article acknowledges the transfer of
competences from the national to the European level and provides guidance as to
involvement in and engagement with the European law-making procedures of the
present first Community pillar. The consequences of this constitutional framework
as well as the functional and operational structures that the political institutions
have established so as to adapt describes a necessary shift of powers between the
respective powers of Parliament and Government. However, the modalities of such
an adaptation are due to practical and operational considerations rather than funda-
mental changes to the constitutional relationship between the national legislature
and executive. The ‘Europeanisation’ of the executive and the central administra-
tion is thus a consequence of the role that has been assigned to the Government
with regard to participation in the European legislative structures. The intensity of
this function renders the engagement of the national executive in the European law-
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making procedures through the Council-related representation as well as the in-
creasing attempts to establish other forms and channels of influence in the wider
Brussels arena, including the Hungarian Members of the European Parliament and
even individuals working at the European Commission. The ‘Europeanisation’ of
Parliament is however much more toned down. On the one hand, parliamentary
involvement in the establishment of the national position places emphasis on infor-
mation rights and participatory, deliberative aspects, with the methods employed
increasingly strengthening this engagement. On the other hand, the Hungarian Par-
liament does not seem to want to assume control over the Government to the extent
that it would hold the latter accountable for the outcome of European lawmaking
despite of the existing legal framework that allows for such control. This setting of
tasks might have been predictable even before accession, considering the
Government’s dominant role in the accession negotiations and Parliament’s control
function being limited to regular ex post reports.

However, while membership introduces the new role of engaging in the adop-
tion of European lawmaking and this role makes the executive more powerful than
the national parliament – converging with the experience of the executive’s conduct
of EU affairs in most Member States – one may not automatically assume that it
implies the transfer and consolidation of powers at the national level in Hungary to
an extent which may weaken Parliament and hence bring fundamental changes to
the separation of powers. Despite the curtailed legislative functions left for national
legislators viewed from the EU perspective as the result of the transfer of competences
from the national to the European level, in the Hungarian legal and constitutional
system Parliament has ‘naturally’ maintained its role as the legislature also with
regard to implementing legislation that Community lawmaking implies. Therefore,
the phenomenon of strengthened executives versus weakened national parliaments
viewed from the position of the separation of powers at the national level may not
be entirely applicable to Hungary. This is explained by national political and consti-
tutional traditions, as well as compromises that have been made between the politi-
cal forces when establishing constitutional rules, but the system still has traces of
the general post-communist era which aimed to reinforce parliamentary democracy
vis-à-vis the executive, the inflated role of the national Parliament in the years after
the collapse of communism and the strong pro-sovereignty position of national
politicians and the general public.

Thus, in the first years of membership, the analysed legal framework and its practi-
cal operation reveal that the genuine ‘European’ functions of national institutions
can only be witnessed in the phase leading up to European law-making procedures.
Once the output of these latter procedures enters the implementation phase, the
guarantees built around the implementing legislation channel the issues into the
rather ‘traditional’ legislative structures shaped and preserved by national constitu-
tional traditions. These preserved traditions contribute not only to the smooth func-
tioning of ‘co-actorship’ and the functional and institutional fusion between the two
levels and their institutions, but also to European cooperation’s chief aim of main-
taining the national identities of the Member States while engaging their institu-
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tions. While national institutions need to adapt to the modalities of European law-
making, a uniform pattern of adaptation and operation of constitutional, institu-
tional and administrative systems in the Member States is difficult to imagine.
Arguably, the national characteristics in their own constitutional, political and his-
torical context may equally safeguard the uniqueness of European lawmaking in
the ever closer Union of European Member States.

The present study aimed at highlighting Hungary’s experience in the first years
of membership and at providing a thorough overview and a starting point for inves-
tigations into the subject in the future. The finalised research only reinforced the
belief that the implications of a Member State’s participation in the EU decision-
making procedure, the adaptation of its national institutions thereto and its implica-
tions for the separation of powers are and will remain fundamental linkage points
between the constitutional system of the EU and that of the Member States.
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Annexes

Questionnaire No. 1

The Europeanisation of national administration: the coordination
of EU policies at the national level

General questions

1. How often do you deal with European affairs in your daily work?
• My entire work is related to these matters.
• Often, frequently.
• Sometimes.
• My field is in a completely different area, not related to EU matters at all.
• Other, please explain.

2. How are European matters conducted in your ministry (organisation)?
• A separate, specialised unit deals with these issues.
• An EU specialist deals with these issues in the departments focusing on dif-

ferent subject-matter.
• Everybody, within their field of competence, has an outlook on EU affairs.

3. How politicized is the organisation?
• Very politicized.
• It focuses on the policy issue rather than politics.
• Difficult to decide.

Gathering information

4.   Have you used the EUDOK database? If so, what do you think of it: Is it useful? Is it
simple/difficult to use?

5. Do you frequently search for and consult EU documents? If so, what are your sources
of information?

a. CELEX; EU-LEX.
b. Official Journal of the European Communities.
c. Documents uploaded on the website of my organisation. (If this answer is

chosen, do you feel that the number/scope of available documents is adequate?)
d. Other, please explain.

Presence of EU-related matters in the organisation

6. In what form do you deal with EU-related matters?
• Monitoring of EU legislative procedures.
• Establishment of the organisation’s position for EU decision-making

procedures.
• Cooperation with other organisations (ministries) for coordinating the

establishment of the national position.
• Implementation of European legislation.
• EU Structural and Cohesion funds (or dealing with other funds).
• Other, please explain.
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7. In your opinion, to what extent do European affairs form part of your organisation’s
work?

• The same as in the pre-accession period.
• European affairs have become an integral part of policy and have inte-

grated into the ministry’s everyday work.
• One can still sense a certain degree of hesitance when dealing with Eu-

ropean affairs.
• Other, please explain.

8. Have you contacted an EU Institution or agency in relation to your work?
If so, please describe the circumstances, the dynamics of the dialogue, whether it was easy
to receive an answer to your question or to gain information in order to resolve the issue.

 Contacts established for European affairs (network and dialogue)

9. Has your organisation established contact and carried out dialogue with civil society?

10. Do you believe that there are other civil society actors that should be involved in such
dialogue?

11. Has your organisation established contacts and carried out dialogue with organisations
of another Member state with regard to European matters? If so, what was the topic of
discussion?

12. Please mention five ministries or governmental organisations with whom your minis-
try (organisation) has the most extensive and frequent relations concerning European
affairs.

13. Is your ministry (organisation) represented at the Hungarian Permanent Representation
in Brussels?

14. Has your ministry (organisation) established contact with a European agency?

15. In the Brussels arena, with which actor and/or organisation does your organisation
maintain the most extensive direct contact?

• Relevant Commission DG.
• Hungarian Permanent Representation.
• Hungarian MEPs.
• Relevant EP committee.

16. What is the ranking of your ministry (organisation) within the Hungarian central ad-
ministration?

• A primary organisation with a very strong position.
• A politically important position, but not a primary one.
• The organisation (because of the policy in question) has been rather in the

background.
• Other, please explain.

17.  How active is European legislation in the policy field of your ministry (organisation)?
• Very important policy field where the Community has exclusive competence.
• Important policy, but Member states have a significant margin of freedom to

legislate.
• The Member states entirely uphold their legislative competence.

18. Are there any training or educational programmes in your organisation with regard to
the functioning of the European Union? If so, have you participated therein and did you
find it useful?
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19. Does information regarding a European legislative proposal reach the relevant desk
officer or is there a central unit within your organisation that distributes such informa-
tion?

20. Have you noticed any modifications concerning the dynamics of the work in your
organisation after accession? If so, please provide your observations.

Contact with the European Commission / Participation in the drafting of European
legislation

21. Which unit/who follows up on the developments in the European legislative proce
dures?

22. Has your ministry (organisation) established contacts with the relevant Commission
DG?

23. Has the Commission contacted your ministry (organisation) concerning a European
legislative proposal?

The establishment of the national position

24. On what level is your ministry’s (organisation’s) position established with regard to the
European legislative proposal?

25. On what level are the members of the expert committees appointed?

26. On what level is your ministry (organisation) represented in the European Inter-Minis-
terial Coordination Committee?

27. On what level is the delegate to the Council working group appointed? Have you par-
ticipated in a Council working group meeting in Brussels?

28. On what level is your ministry (organisation) represented in comitology committees?

29. Is your ministry (organisation) represented at the Coordination Unit within the Minis-
try of Foreign Affairs (before July 2006 at the Office for European Affairs)?

Implementation of European legislation

30. Do you deal with the implementation of European legislation in your everyday work?

If so, do you find European legislation comprehensible, unambiguous and easy to imple-
ment?

31. How successful is implementation in your field?
• Implementation is very successful, we do not lag behind.
• There is some lagging behind, but transposition proceeds at a relatively good

pace.
• There are many discrepancies and transposition is typically slow.

32. Is there any derogation from the duty of implementation granted in your field by the
Accession Treaty? If so, how long are those derogatory periods?

Miscellaneous

33. Have you considered gaining work experience at the Commission or other EU institu-
tions?
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Questionnaire No. 2

Questionnaire on the Coordination of comitology procedures

1. At what level is your organisation represented in the comitology committees?
How is the competence to participate in comitology committees established or delegated?
Is it based on authorisation by an Act of Parliament?

2. To what extent are the Parliament and its committees involved in the establishment of the
national position to be represented in the comitology committees?

3. Is there a possibility to employ a closer monitoring of the proposal in the comitology pro-
cedure if that would significantly modify already existing legislation?

4. Is the organisation represented by the same person in the comitology committees as in the
Council working groups?

5. To what extent are the officials from the Permanent Representation involved in comitology
committees?

6. To what extent are officials from the Permanent Representation involved in the establish-
ment of the position to be represented in the comitology committees?

7. How is a mandate given to the delegates to the comitology committees? How is the estab-
lishment of the mandate coordinated? Are the same departments involved in the establish-
ment that were involved in the shaping of the national position with regard to the second-
ary legislation?

8. To what extent does the establishment of a comitology mandate differ from that of the
mandate with regard a secondary legislation?

9. To whom do delegates report from the meetings of the comitology committees?
10. How elaborate, well-based and successfully exerted is the Hungarian position in the

comitology procedures?
11. How does the EU Coordination and Legal Affairs Department cooperate with the line min-

istries in comitology matters?
12. How does the EU Coordination and Legal Affairs Department cooperate with the Perma-

nent Representation?
13. Is Hungary generally represented in every comitology committee? Is it considered impor-

tant to have a Hungarian delegate in the comitology committee? If so, does it have the
same importance as having a delegate in the Council Working Group?

14. Have contacts been established in the Brussels arena with regard to comitology issues
other than those with the Permanent Representation? Has contact been established and
dialogue conducted with the line departments of other Member states concerning comitology
issues?

15. How long has the current coordination system been functioning with regard to the comitology
procedures? Can you recall the major problems and obstacles that were present in the
initial period of coordination?
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Questionnaire No. 3

The Hungarian Permanent Representation to the European Union

1. How are the officials appointed? What is the professional background of the officials at the
PermRep, at the Permanent Representative and at the Deputy Permanent Representative?

2. Do you consider the PermRep to be an organ of diplomacy or a national department lo-
cated in Brussels?

3. What kind of dialogue is conducted with the incumbent presidency?
4. Has the PermRep attempted to influence the presidency in setting the agenda?
5. What are the methods of engaging in coalitions and winning allies? Are there any identifi-

able permanent coalitions between a number of countries in specific policy areas/issues?
6. Has the Commission reached out for input into a certain proposal?
7. Are there identifiable issues when the Commission seeks Hungary’s input?
8. Is there always a Hungarian position represented at the working groups, COREPER and

Council?
9. Who represents the national position at the working groups? (a PermRep official or a civil

servant from the capital?)
10. How flexible is the national position that the PermRep represents?
11. What can be said of the quality of the position in the first years of EU membership?
12. In general, what can be said of the Hungarian interest representation in the Council and its

preparatory organs? Is it constructive, adamant, flexible?
13. In your policy area, how successful is the representation and exertion of the Hungarian

interest?
14. How do PermRep officials coordinate in overlapping issues?
15. Did you work at the PermRep in the ‘observer period’? If so, how would you evaluate this

period?
16. What were the major challenges of participation in EU decision-making from the PermRep’s

perspective?
17. What have been the major improvements in the PermRep’s work since the country’s offi-

cial fully-fledged participation in the EU decision-making procedures?
18. What improvements have you noticed in the workings of the departments at the national

level with regard to the establishment of the national position to be represented in Brus-
sels?

19. Have you considered staying on to work in the Brussels arena after the end of your appoint-
ment at the PermRep?

20. What methods of traditional diplomacy can be employed in the multilateral forums such as
the Council and its preparatory organs?

21. What form of informal interest representation has been employed by PermRep officials?
22. How do PermRep officials contribute to the establishment of the national position?
23. To what extent is the PermRep official involved in managing the coordination of the  na-

tional position and its establishment?
24. What is the PermRep’s role in forwarding information to the national level and what mecha-

nisms have been established to carry out this activity?
25. What kind of contact and dialogue are there between the PermRep officials and (Hungar-

ian) MEPs?
26. Have Hungarian MEPs contacted the PermRep for support in order to insert a particular

position in the Council discussions?
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27. Has the PermRep contacted (Hungarian) MEPs for support in order to insert a particular
national position in the parliamentary committee discussions?

28. What are the main problems that have occurred during the dialogue between PermRep and
the Commission/EP?

29. What are the main problems that have occurred during the dialogue between PermRep and
the national (coordination) level?

30. Are PermRep officials in direct contact with desk officers from the departments in the
capital?

31. How can/does the PermRep prepare for Hungary’s presidency in 2011?
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Questionnaire No. 4

Implementation of EU legislation in Hungary

1. How early in the European legislative procedure are the proposals monitored from the
perspective of the implementation that they will potentially imply? Is there such monitor-
ing even before the Commission puts forward the actual proposal?

2. Is there a separate unit responsible for the implementation or does every desk officer carry
out implementation-related tasks?

3. Is the same desk officer involved in drafting the implementing legislation as the one who
had participated in the negotiations in the Council working group and in the relevant
comitology committees ?
If different persons are involved, then how is consistency ensured?

4. Is there any special implementation training for those involved in the drafting of imple-
mentation measures?

5. Who prepares the draft implementation measure and to whom does the drafter circulate the
measure? How do ministries coordinate between themselves?

6. What contacts have been established in the Brussels arena? Commission DG, Hungarians
working at the Commission, Hungary’s Permanent Representation?

7. Does the Commission provide assistance for successful implementation? Has such assis-
tance been required for interpretation? Has there been any dialogue with the ministries of
other member states with a view to such assistance, particularly to solve problems of inter-
pretation? Have you approached a PermRep official, Commission civil servants or profes-
sional counterparts from other Member states to receive assistance with interpretation dif-
ficulties?

8. At what stage of the European legislative process does the preparation for transposition
actually start in the case of Directives? Is the PermRep involved in the implementation
process? Is civil society involved in the implementation process?

9. Is the relevant parliamentary committee or the CEA involved in the implementation pro-
cess? Does parliamentary involvement considerably slow down the implementation pro-
cess?

10. Which organization follows up on the transposition of directives? Is it possible to speed up
the procedure if necessary? Is there a general time frame for adopting transposing legisla-
tion for directives? Is there a central, accessible database that facilitates the assessment of
the transposition?
Is there a ‘warning system’ signalling potentially late transposition? If so, is it effective?

11. Are concordance tables in use in order to ensure compatibility?
12. Has the quality of translation led to interpretation difficulties?
13. What are the most typical recurring problems during the implementation process? (non-

adequate communication? Strict transposition deadlines?)
14. What are the typically used transposition techniques in your field? Is a new piece of legis-

lation adopted or are former ones typically amended?
15. To what extent are national particular features still included in the transposing measure?
16. Is an impact assessment of transposing measures required/conducted?
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SAMENVATTING

Participatie in Europese besluitvorming:
Gevolgen voor de politieke instellingen in Hongarije

Dit proefschrift vormt een verkenning van de constitutionele context van het
Hongaarse EU-lidmaatschap en de gevolgen die het lidmaatschap en de participatie
in de eerste pijler van het Europese wetgevingsproces voor Hongarije hebben gehad.
Er is gekeken naar de verschillende rollen van en de traditionele machtsverdeling
tussen zijn politieke instellingen, in het bijzonder het parlement en de regering. Het
onderzoek heeft zich gericht op de verschillende fasen van betrokkenheid bij het
Europese wetgevingsproces. Hiertoe behoorden het bepalen van het nationale
standpunt, de vertegenwoordiging ervan binnen de formele en informele
besluitvormingsfora in Brussel en ten slotte de implementatie van Europese wet-
geving op nationaal niveau.

Het onderzoek gaat uit van de premisse dat de Europese wetgeving inhoudelijk
gezien tot belangrijke onderlinge afstemming en harmonisering heeft geleid in de
wetgeving van de verschillende lidstaten. Daarnaast  beïnvloedt het aanpassings-
proces ook de constitutionele structuren, tradities en garanties van de betrokken
lidstaten. Een van deze garanties is de scheiding der machten tussen de regering en
het parlement.

Het constitutionele kader van het onderzoek richt zich op de verhouding tussen de
Europese rechtsorde en het nationale rechtssysteem, die elkaar onderling
beïnvloeden. Specifieke aandacht wordt besteed aan het wetgevingsproces van de
Europese Gemeenschap. Ten eerste wordt gekeken naar de overdracht van
bevoegdheden door de lidstaten aan de Europese Unie, en ten tweede naar de
Europese wetgevingsprocedures die op basis van deze overgedragen bevoegdheden
maatregelen vaststellen die op nationaal niveau wettelijk bindend zijn. Wat het eerste
aspect betreft, zijn de bepalende artikelen in de verschillende nationale grondwetten
van groot belang voor het legitimeren van die overdracht. Het bepaalt waar nodig
de reikwijdte van bevoegdheden en de materiële en procedurele vereisten voor de
overdracht. Daarnaast kan dit artikel op nationaal niveau verwijzen naar de verdeling
van bevoegdheden tussen nationale instellingen wat hun betrokkenheid bij het
Europese wetgevingsproces betreft en naar het zogenoemde ‘co-actorschap’ (het
medespeler zijn in de Europese besluitvorming) dat onderdeel uitmaakt van dit
proces. Hieruit blijkt de nauwe procedurele en institutionele samenhang tussen de
nationale en Europese instellingen, een belangrijk aspect in dit proefschrift. Het
artikel dat in de Hongaarse Grondwet is ingevoegd, na lang politiek debat in het
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parlement, creëert ruimte voor een sterke vorm van  samenwerking tussen het
nationale en het Europese wetgevingssysteem. Wat het tweede aspect van de
wederzijdse verhoudingen betreft (het implementeren van Europese wetgeving die
bindend is voor het Hongaarse rechtssysteem), hebben de grondwetswijzigingen
helaas cruciale vragen niet beantwoord. Als gevolg daarvan is het Hongaarse
rechtssysteem, dat oorspronkelijk gematigd dualistisch is, niet eenduidig over de
mate waarin het openstaat voor Europese wetgeving. Daarnaast leidt het herhaaldelijk
uitgesproken standpunt van het Hongaars Constitutioneel Hof (Alkotmánybíróság)
tot twijfels over de volledige acceptatie van het Gemeenschapsrecht.

Wanneer men kijkt naar de operationele, praktische aspecten van  analyse in dit
boek, wordt duidelijk dat, door de context waarin de Europese instellingen opereren
en deelnemen aan het Europese wetgevingsproces, deze zich ook richt op de
verschillende onderling verbonden elementen tussen de Raad, de Commissie, het
EP en de nationale politieke instellingen. In dit verband laat het historisch overzicht
in het boek zien op welke momenten in de geschiedenis van de Europese integratie
de structuur van de Gemeenschap en, met name, de besluitvorming zijn aangepast
aan de wensen van de lidstaten.  Het onderzoek wijst eveneens uit dat niet alleen de
Raad, die traditioneel gezien intergouvernementeel opereert, contacten heeft met
de lidstaten. De uiteenzetting over de institutionele structuur en de operationele
eigenschappen binnen de supranationale Commissie en het Europees Parlement
tonen de verschillende onderlinge verbanden tussen hen en de lidstaten en hun
instellingen.

De contacten tussen de Europese instellingen en de lidstaten zijn een vast onderdeel
geworden van de verschillende instellingen en van hun positie binnen de institutionele
en constitutionele structuur van de EU. De contacten  spelen een belangrijke rol in
het wetgevingsproces in de eerste pijler. De analyse van de relaties tussen de
instellingen van de EU wijst uit dat er geen sprake is van een organische scheiding
der machten. Het zijn eerder de belangen, die vertegenwoordigd worden door de
Europese instellingen, die een zeker evenwicht in het systeem houden en het
wetgevingsproces van de EU mede bepalen.
De voortschrijdende integratie op Europees niveau heeft duidelijk een weerslag op
de lidstaten. Ten eerste wordt de uitbreiding van de terreinen waarop de EU in
verschillende mate bevoegd is, vertaald naar een definitie van de wettelijke basis,
zoals vastgelegd in het Verdrag en zoals van toepassing is op het wetgevingsproces
op het specifieke beleidsterrein. Ten tweede hebben de institutionele ontwikkelingen
binnen de EU-instellingen geleid tot een aanzienlijke verandering van de individuele
wetgevende bevoegdheden en onderhandelingsinvloed tussen deze instellingen. De
positie van het Europees Parlement is hiervan een goed voorbeeld: het heeft een
bijna even belangrijke rol verworven als de Raad waar het gaat om
wetgevingsprocedures en heeft zijn invloed versterkt op de comitologieprocedures.
Dergelijke ontwikkelingen leiden ertoe dat het Europese wetgevingsproces steeds
diversere procedures kent waaraan de lidstaten zich moeten aanpassen. Dit betekent
dat lidstaten hun nationale institutionele structuur en hun strategieën moeten
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aanpassen voor een succesvolle en soepele participatie in het Europese
besluitvormingsproces, waarbij zij aan dit proces bijdragen op basis van een coherent
nationaal standpunt en bereid zijn om het resultaat van dit proces volledig in hun
eigen rechtssysteem te implementeren.

In de genoemde context van participatie door lidstaten in het Europese
wetgevingsproces en van contacten en interactie tussen lidstaten en de Europese
instellingen kunnen verschillende stadia worden onderscheiden. Op dit punt verlegt
het onderzoek de aandacht van het Europese niveau naar het nationale niveau.
Centraal staan hier de gevolgen die participatie in de EU-besluitvorming heeft voor
een land, in het bijzonder voor de verschillende bevoegdheden en rollen van politieke
instellingen binnen de nationale constitutionele verhoudingen. Mijn onderzoek richt
zich daarom op de coördinatie van EU-beleid op nationaal niveau in Hongarije. Ten
eerste worden de structuren en werkwijze van de organen van de executieve (de
regering) beschreven en vervolgens wordt ook de rol van het nationale parlement in
de aanpak van Europese aangelegenheden op nationaal niveau toegelicht.
Bij de coördinatie van EU-beleid op nationaal niveau heeft de dominante rol van de
Hongaarse regering tijdens de toetredingsonderhandelingen ertoe geleid dat de
centrale regering ná de toetreding een grote rol heeft bij het verschaffen van een
kader voor de afstemming over een coherent nationaal standpunt dat in Brussel
dient te worden vertegenwoordigd. Deze rol is momenteel vastgelegd in een centraal
coördinatiesysteem, waarin het Ministerie van Buitenlandse Zaken de discussies
tussen de ministeries leidt. Omdat het echter noodzakelijk is dat bij het bepalen van
een nationaal standpunt alle relevante informatie wordt aangeleverd, worden de
rollen van de verschillende ministeries even belangrijk. Het principe van ministeriële
verantwoordelijkheid wordt op deze wijze versterkt. Uit de analyses van in het
kader van dit onderzoek gehouden interviews en enquêtes is duidelijk geworden
dat de voorbereidingen een intensief praktisch leerproces zijn geweest, in het
bijzonder wat adequate coördinatie betreft, de mate van betrokkenheid van de
verschillende ministeries en effectieve samenwerking. De vuurdoop komt echter in
de eerste helft van 2011, wanneer Hongarije het EU-voorzitterschap zal bekleden.
Er  vinden nu  al voorbereidingen plaats, zowel  op institutioneel en uitvoerend
niveau als op het gebied van personeel.

Naast een effectief coördinatie- en overdrachtssysteem en het belang van een coherent
nationaal standpunt speelt legitimiteit van dat nationale standpunt een belangrijke
rol. Hier komt met name het nationale parlement in het vizier: zijn betrokkenheid is
nodig bij het vormen van dit nationale standpunt en bij het opstellen van een werkbare
en nauwkeurige toezichtprocedure waarin de regering zich tegenover het parlement
moet verantwoorden voor het vertegenwoordigen van het nationale standpunt. In
het Hongaarse model houdt de uiteindelijke keuze uiteraard rekening met de eigen
specifieke constitutionele situatie en de positie van het parlement daarin. In het nu
vastgestelde juridische kader was het de bedoeling om de rol van het parlement
groter te maken dan de puur observerende en zwakke beoordelingsrol die het had
vóór toetreding met betrekking tot de handelwijze van de regering in de
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onderhandelingen over het EU-lidmaatschap. Daarom heeft de Hongaarse
Commissie Europese Zaken (Európai Ügyek Bizottsága), het voornaamste platform
binnen het parlement, dat de onderhandelingspositie van de regering in de gaten
houdt en beïnvloedt, de taak gekregen de handelwijze van de regering in Europese
aangelegenheden te legitimeren. Onderdeel van dit proces zijn ex ante
participatierechten, bijvoorbeeld een ruim informatierecht, samen met hoorzittingen
en overleg, en het vaststellen van het parlementaire standpunt. Dit laatste is overigens
alleen politiek  bindend voor de regering. De ex post controlemogelijkheden blijven
beperkt tot hoorzittingen en rapporten. Daardoor is geen werkelijk juridische beoor-
deling mogelijk en kunnen er geen parlementaire standpunten over Brusselse zaken
worden  afgedwongen. In mijn analyse is naar voren gekomen dat dit komt door de
samenstelling van de Commissie Europese Zaken en de specifieke keuze voor de
rol van het parlement bij het bepalen van de Hongaarse controleprocedure. Het is
interessant dat in de praktijk die nu is ontstaan, ook een groeiend bewustzijn te zien
is van het belang van goed toezicht en van de bijdrage van het parlement als geheel
en van de parlementsleden afzonderlijk aan de legitimiteit van het nationale standpunt
(bijvoorbeeld de invoering van rapporteurs binnen de Commissie Europese Zaken).

Bij het volgen van de route van het nationale standpunt naar het Brusselse speelveld
spitst de analyse in dit proefschrift zich toe op de rol van de Permanente
Vertegenwoordiging en de overige deelnemers in het Europese besluitvormings-
proces. De rol van de Permanente Vertegenwoordiging draait om de participatie
van de lidstaat in de Europese besluitvorming en heeft vele aspecten:
informatievergaring, informatieverspreiding, medewerking aan het bepalen van het
nationale standpunt, uitdragen van het nationale standpunt, en het verwoorden van
de nationale voorkeur door middel van lobby- en netwerkactiviteiten in Brussel. De
tijdens een studiebezoek aan de Hongaarse Permanente Vertegenwoordiging gedane
waarnemingen hebben geholpen om een goed beeld te krijgen van de dagelijkse
praktijk van deze rol in zowel een formele als een informele setting. Zoals al is
opgemerkt, besteedt het onderzoek ook aandacht aan de overige deelnemers in de
besluitvorming. In dit verband presenteert het case-studies met Hongaarse leden
van het Europees Parlement (MEPs) en hun rol bij het bepleiten van het nationaal
belang. Het is interessant te zien dat in de eerste jaren van het Hongaarse EU-
lidmaatschap de Hongaarse Europarlementariërs hun prioriteiten baseerden op die
van nationale politieke partijen of op nationaliteit, en niet op Europees politiek
groepsverwantschap. Dit kan worden verklaard door de onderwerpen die voor
Hongaarse Europarlementariërs reden waren tot actie: zaken die hen typisch ‘na
aan het hart lagen’ en hoog op de nationale agenda stonden, waaronder rechten van
minderheden, Europees landbouwbeleid en zaken in relatie tot de Cohesie- en
Structurele Fondsen van de Europese Unie. Dit heeft geresulteerd in  versterking
van de inspanningen van de regering en de Europarlementariërs en heeft geleid tot
verschillende onderlinge communicatielijnen.

Als een maatregel eenmaal is aangenomen in het Europese wetgevingsproces, dienen
de lidstaten zich vervolgens te houden aan het loyaliteitsbeginsel zoals verwoord in
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Artikel 10 EG en ervoor te zorgen dat hun nationale rechtssysteem volledig in
overeenstemming is met het Gemeenschapsrecht. Evenals voor bovengenoemde
coördinatieactiviteiten hebben de EU-lidmaatschapsverplichtingen die implementatie
van Europese wetgeving voorschrijven, belangrijke gevolgen voor de spelers binnen
de nationale regering die bij die implementatie betrokken zijn. Uit mijn onderzoek
– op dit punt vooral gebaseerd op interviews en enquêtes – is gebleken dat het
implementatiemechanisme grotendeels geïntegreerd is in de dialoog tussen de mini-
steries waarin in eerste instantie ook het nationale standpunt wordt bepaald. Dit is
een logisch gevolg van het bepalen van een standpunt, de vertegenwoordiging
daarvan en uiteindelijk de gevolgen die dit standpunt heeft voor de implementatie;
zij zijn tenslotte nauw met elkaar verbonden. Wel ligt er een belangrijk verschil in
de rol en positie van het nationaal parlement in de laatste fase van deze keten.
Terwijl in de algemene coördinatie van het EU-beleid de regering het merendeel
van de taken op zich heeft genomen, lijkt het Hongaarse parlement zich meer te
richten op de ex ante participatierechten dan op het controleren van de regering en
diens verantwoordelijkheid voor het ingenomen standpunt. Maar in het klassieke,
traditionele wetgevingsproces op nationaal niveau houdt het Hongaarse parlement
bij implementatie vast aan zijn constitutionele voorrechten en dwingt het met kracht
de constitutionele garanties af die zijn positie als ‘wetgever’ versterken. Deze
garanties kunnen van materiële aard zijn of van procedurele aard (bijvoorbeeld het
tweederde-meerderheidsvereiste), en zijn diep ingebed in de constitutionele verdeling
van de macht tussen regering en parlement. Het bestaan en de invloed van deze
garanties onderstrepen dat, ondanks de ‘Europeanisering’ van implementatie en de
overeenkomsten van implementatiepraktijken binnen de lidstaten, de traditioneel
sterke wetgevende positie van het parlement ten opzichte van de regering ook na de
wijziging van het politieke regime in Hongarije een belangrijk constitutioneel prin-
cipe is gebleven. Deze garanties zorgen er niet alleen voor dat de regering niet via
een omweg haar wetgevende macht kan vergroten ten nadele van het parlement en
dat de fundamentele principes van de rechtsorde, zoals democratie en legaliteit, in
stand blijven. Zij waarborgen ook de integriteit van het rechtssysteem, dat negatief
beïnvloed zou kunnen worden door de specifieke verhoudingen tussen Europese en
nationale wetgevingsprocessen. Het Hongaarse systeem streeft er dus naar te voldoen
aan de fundamentele verplichting om Gemeenschapsrecht te implementeren (wat
met redelijk succes gelukt is), maar ook om vast te houden aan de Hongaarse
principes en constitutionele regels en tradities. Uit het onderzoek komt derhalve
naar voren dat in de eerste jaren van het Hongaarse EU-lidmaatschap de verschillende
rollen van het parlement en de regering in het wetgevingsproces niet zodanig zijn
veranderd dat dit een verschuiving in de scheiding der machten zou betekenen.

Na analyse van het juridische kader en de praktische uitvoering daarvan tijdens de
eerste jaren van het Hongaarse lidmaatschap, is de algemene conclusie dat een
werkelijk ‘Europese’ functie van nationale politieke instellingen alleen van toepassing
is tijdens de fase voorafgaande aan het Europese wetgevingsproces. Op het moment
dat het resultaat van dit proces in de implementatiefase komt, leiden de garanties
die zijn vastgelegd voor het implementeren van wetgeving tot het handhaven van
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de traditionele wetgevingsstructuren die gevormd zijn en in stand worden gehouden
door de bestaande constitutionele tradities. Deze tradities dragen niet alleen bij aan
het soepel functioneren van het ‘co-actorschap’, dat expliciet is vastgelegd in de
‘Europa-clausule’ in de Hongaarse grondwet, en van de praktische en institutionele
samenwerking van de twee niveaus en hun instellingen, maar ook aan de belangrijke
Europese doelstelling dat de lidstaten binnen de samenwerking van hun instellingen
hun nationale identiteit kunnen behouden. Hoewel nationale instellingen zich aan
de verschillende vormen van het Europese wetgevingsproces dienen aan te passen,
is het moeilijk voor te stellen dat er in de lidstaten een uniform aanpassings- en
uitvoeringspatroon voor alle constitutionele, institutionele en administratieve syste-
men zal ontstaan. Gesteld kan worden dat nationale karakteristieken in hun eigen
constitutionele, politieke en historische context ook een garantie vormen voor de
eenheid van het Europese wetgevingsproces binnen de steeds hechtere Unie van
Europese lidstaten. Dit onderzoek bevestigt de overtuiging dat de gevolgen van de
participatie van een lidstaat in het EU-besluitvormingsproces en van het aanpassen
van zijn nationale instellingen aan dat proces, en de gevolgen ervan voor de scheiding
der machten, altijd fundamentele overbruggingspunten zullen blijven tussen het
constitutionele systeem van de EU en dat van de lidstaten zelf.
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ÖSSZEGZÉS

Az európai uniós döntéshozatalban való részvétel magyar politikai 
intézményekre gyakorolt hatása

A doktori disszertáció célja, hogy feltárja Magyarország európai uniós döntéshozatali 
eljárásokban való részvételének az Országgyűlés és Kormány közötti hatáskörmego-
sztásra gyakorolt hatását. A kutatás Magyarország uniós jogalkotási eljárásokban való 
részvételét és az azokhoz kapcsolódó kormányzati feladatok különböző szakaszait 
átfogóan vizsgálta. Az elemzés kiterjed a nemzeti álláspont kidolgozására és brüsszeli 
politikai arénába való továbbítására, az ottani képviseletére és végül az uniós jo-
galkotás eredményeként meghozott aktus nemzeti jogba való beültetésére. 

A tanulmány kezdeti feltevése az volt, hogy bár az elfogadott joganyag tekintetében 
az uniós jogalkotás harmonizálja a tagállamok joganyagát, az abban való tagállami 
részvétel az egyes tagállamban sajátos, egyedi szervezeti és eljárásbeli igazodáso-
kat eredményez. A sajátos megoldások elsősorban az adott tagállam alkotmányos 
rendszerétől és az abba beépített garanciáitól függenek. A nemzeti parlamentek és 
kormányaik közötti hatáskörmegosztás egyike az ilyen, alkotmányi szinten meg-
fogalmazott garanciának. 

A tanulmánynak alkotmányjogi keretet az uniós jogrendszer és nemzeti jogrendszerek 
közötti folyamatos kölcsönhatás ad. Ez megjelenik a tagállamok uniós szintre történő 
hatáskör átruházásában, amelyet az uniós intézmények majd a jogalkotási eljárásban 
hajtanak végre és alkotnak a tagállamokat kötelező jogszabályokat. A tagállami alkot-
mányokba épített ún. felhatalmazó klauzulák legitimizálják a hatáskör átruházást és 
különböző materiális és eljárási feltételeket állítva szabályozzák azt. A felhatalmazó 
klauzulák azt is megszabhatják, hogy a tagállami kormányzati intézmények milyen 
szerepet játszanak az adott tagállam uniós döntéshozatali részvételében. A hosszú 
politikai viták eredményeként megszületett magyar alkotmányi felhatalmazó cikkely 
a nemzeti és uniós intézmények szoros együttműködésének keretébe határozza meg 
a kompetenciák átruházását és uniós szinten történő gyakorlását. 

Az uniós intézmények eljárásainak gyakorlati vetülete a Tanács, a Bizottság és az 
Európai Parlamenten túl a tagállami kormányzati szereplőkre is kiterjed, és a két 
politikai szint közötti kapcsolódási pontok az uniós intézményi fejlődés vonulatában 
tisztán meglelhető. A tagállami befolyás elsősorban az intézmények hatásköreiben 
és döntéshozatali eljárásokban való részvételeik módozatának meghatározásában 
mutatkozik meg, hiszen az alapító szerződések vonatkozó (jogalkotási) ren-
delkezései a tagállamok kollektív döntésére épül. Az említett uniós intézmények 
szerepének, összetételének és jellegének elemzése felvázolta a tagállamokkal és 
tagállami kormányzati és politikai intézményekkel való kapcsolódási pontokat. Ezek 
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a kapcsolódási pontok fontos szerepet játszanak az Európai Unió első, Közösségi 
pillérjében történő döntéshozatal során. Az uniós intézmények együttműködése 
ebben a pillérben feltárja azt, hogy uniós szinten nem beszélhetünk funkcionális 
hatáskörmegosztásról az intézmények között, és inkább jellemző az intézmények 
által vállalt sajátos érdekképviselet, ami a döntéshozatal során meghatározza az 
adott intézmény pozícióját. 

Az integráció alkotmányos rendszerének fejlődése a tanulmány szempontjából 
jelentőséggel bír. Először is, a tagállamok részéről átruházott hatáskörök egyre 
bővülő köre uniós szinten jogalkotási kompetenciaként jelenik meg. A jogalkotás 
tehát pontosan meghatározott eljárásokon alapul, meghatározva az abban résztvevő 
intézmények szerepének mértékét. Másodszor, az integráció fejlődése az egyes uniós 
intézmények szerepére és funkciójára is nagyban hatott, ami az intézmények közötti 
erő-egyensúlyok módosulásához vezetett. Leginkább az Európai Parlament (EP) 
intézményi pozíciójának erősödésében fi gyelhető meg ez a fejlődés, ami abban 
mutatkozik meg, hogy ma már szinte a Tanáccsal egyenrangú jogalkotó, illetve a 
komitológia eljárásokban is egyre nagyobb befolyással bíró döntéshozó szereplőként 
jelenik meg. Ezek a fejlődések az uniós jogalkotási eljárások diverzifi kálódásához 
vezetnek, amihez a tagállamoknak ugyanakkor adaptálódniuk kell. Az adaptáció 
magában foglalja az uniós döntéshozatalhoz kapcsolódó tagállami intézményi és 
koordinációs struktúra kiépítését és működtetését, ami a nemzeti álláspont kidol-
gozásán, annak az uniós döntéshozatalba való hatékony megjelenítésén és sikeres 
érvényesítésén túl azt is szolgálja, hogy a tagállamok a megalkotott uniós joganyagot 
zökkenőmentesen építsék be a nemzeti jogba. 

A tagállamok az uniós döntéshozatalhoz és az abban résztvevő uniós intézményekhez 
számos ponton keresztül kapcsolódnak. Ezen a ponton tehát az Unió szintjéről a 
nemzeti szintre érkezik a tanulmány és vizsgálja a nemzeti politikai intézmények 
szerepének és funkciójának módosulását az uniós döntéshozatalban való részvétel 
és azzal való kapcsolódási pontokon keresztül. A tanulmány az uniós ügyek tagál-
lami koordinációját és magyarországi modelljét vizsgálja a kormányzati koordináció 
szakaszain, szereplőin, eljárásain keresztül. Ennek keretében a kormányzati koor-
dináció működtetésében a Kormány meghatározó szerepe jellemző, amely azon-
ban már a tagállami státuszt megelőzően, a csatlakozási tárgyalások elsődleges 
szereplőjeként is előrelátható volt. Tagállamként a központi kormányzati szervek 
tárcaközi együttműködés keretében egyeztetik álláspontjaikat az uniós döntéshozatal-
ban képviselendő egységes nemzeti álláspont megalapítása érdekében. A tárcaközi 
egyeztetés koordinációját a Külügyminisztérium látja el. Bár a koordináció maga 
centralizált, az egyeztetési eljárás erősíti a tárcák felelősségét, és ezzel együtt a 
miniszteri felelősség elvét.
A kutatás során készített interjúk és kérdőívekre adott és feldolgozott válaszok 
arról tanúskodnak, hogy a nemzeti álláspont kialakítása komoly tanulási folyamat 
volt, amely kihívást támasztott a koordinációs rendszer működtetésével és az abban 
résztvevő tárcák hatékonyságával szemben. A tagállami státusz első éveit követően 
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azonban újabb kihívást jelent a 2011-ben Magyarország első EU elnökségi fela-
datának betöltése, amelyre való felkészülés és alapos tervezés már megkezdődött 
kormányzati szinten. 

A kormányzati koordinációs rendszer hatékonysága és a nemzeti álláspont 
kohe renciája mellett fontos az is, hogy a megalkotott tagállami álláspont legit-
imációval bírjon. Ez a kívánalom helyezi a nemzeti parlamenteket az uniós ügyek 
koordinációjának középpontjába. A parlamentek és kormányok közötti egyeztetési 
eljárás során a parlament egyrészt lehetőséget kap, hogy hozzájáruljon a nemzeti 
álláspont kialakításához, másrészt ellenőrizze, számon kérje a kormányt a uniós 
döntéshozatalban való álláspont-képviselet tekintetében. A magyar egyeztetési eljárás 
a hazai politikai és alkotmányos sajátosságokon alapulva jelentős jogosítványokat 
kívánt adni az Országgyűlésnek, többek között azért is, mert az Országgyűlés szerepe 
nagyon csekély volt a csatlakozási tárgyalások során. Az Országgyűlésben az Európai 
Ügyek Bizottsága vezeti le az egyeztetési eljárást és álláspontját az Országgyűlés 
nevében hozza meg. A Bizottságot az egyeztetési eljárás keretében széleskörű in-
formációs és észrevételezési jog illeti meg, tanácskozásain a Kormány tagjainak 
meghallgatásán keresztül és a civil érdekképviseletek véleményének kikérését 
követően, esetleg más parlamenti bizottság bevonásával alakítja ki álláspontját. 
A Bizottság álláspontja nem tekinthető ugyanakkor mandátumnak, amely kötné a 
Kormányt az uniós döntéshozatali eljárásban. A Bizottság álláspontjának képviselete 
tehát nem kényszeríthető ki, és bár a Kormány köteles beszámolni a döntéshozatalban 
történtekről, eddigi tapasztalatok azt mutatják, hogy a Bizottság tevékenysége során 
egyszer sem konfrontálódott a Kormánnyal és kérte volna számon viták során az 
álláspont érvényre juttatását. Ennek oka talán abban is keresendő, hogy jelenleg a 
Bizottság összetétele tükrözi az Országgyűlés összetételét és a kormánypárti többség 
nem fordul szembe a Kormány uniós ügyekben folytatott tevékenységével és nem 
kritizálja nyíltan azt. 

Követve a tagállami álláspont útját az uniós döntéshozatal színterébe, az Állandó 
Képviselet működése illetve egyéb, a döntéshozatalhoz kapcsolódó szereplő került 
vizsgálat tárgyává. Az Állandó Képviselet (ÁK) elsődlegesen az uniós döntésho-
zatalban való tagállami részvételért és sikeres érdekképviseletért felelős. Ennek 
érdekében információt gyűjt Brüsszelben és közvetíti azt a főváros irányába, részt 
vesz a tagállami álláspont kialakításában és képviseli azt, illetve ez utóbbi funkció 
keretében élénk lobbi-tevékenységet tölt be a többi tagállam és az uniós intézmények 
felé. Az Állandó Képviseleten gyűjtött tapasztalatok és információk arra engednek 
következtetni, hogy a Képviselet dolgozóinak mindennapi munkája a klasszikus 
külképviselet és kormányzati szerv tevékenységének sajátos keveréke. Észrevehető 
különbség azonban az, hogy a nemzeti kormányszervek dolgozóival szemben az 
ÁK munkatársai sokkal könnyebben idomulnak az uniós döntéshozatal sajátosságai-
hoz, hiszen mindennapi munkájukat ebben a közegben végzik. Egyéb, a brüsszeli 
politikai arénában nemzeti érdekek támogatására fellépő szereplőkként került sor 
néhány esettanulmány bemutatásra, amely a magyar európai parlamenti képviselők 
munkájában jelölte meg a nemzeti érdek megjelenítését. Az esettanulmányok arra 
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engednek következetni, hogy magyar EP képviselők több alkalommal is felléptek a 
nemzeti érdekek szolgálatában és tették munkájukban prioritássá azt. Ez leginkább 
olyan témák körében fi gyelhető meg, amelyek történelmi-kulturális vagy gazdasági 
okból a politikai prioritások élén állnak (pl. kisebbségi jogok, Kohéziós és Struk-
turális Alapok illetve mezőgazdaság). E témák tekintetében tehát együttműködés 
fi gyelhető meg a Kormány és az Európai Parlamenti képviselők között, az Állandó 
Képviselet koordinációján keresztül.

Az uniós döntéshozatal végeredményeként elfogadott uniós jog ezt követően a 
tagállami szintre érkezik, hogy a tagállam azt, az EK Szerződés 10. cikkében meg-
fogalmazott ‘Közösségi hűség’ elvének megfelelően a nemzeti jogba iktassa és vé-
grehajtsa. A tagállami álláspont kialakításához hasonlóan, a közösségi joganyag hazai 
jogba való átvétele is hatással van a kormányzati szervek és politikai intézmények 
működésére. Az interjúkon és kérdőíveken alapuló adatgyűjtés eredményeként az 
következtethető, hogy az implementációs folyamat nagyrészt beleépül a kormányzati 
koordinációs rendszerbe, amely eredetileg a tagállami álláspontot dolgozta ki. Ez 
természetesen nem meglepő, hiszen az álláspont kialakításában az egyik meghatározó 
tényező az implementációs következményekre való kellő kitekintés. Az alapvető 
különbség az Országgyűlés pozíciójában keresendő. Míg a tagállami álláspont ki-
alakításában a Kormánynak van meghatározó szerepe, és az Országgyűlés szerepe 
különböző megszorításokkal van körülvéve (pl. szelektív dokumentum-tárgyalás, 
a csupán politikailag megkötő álláspont illetve az ex post ellenőrzés hiánya), a 
közösségi jog átvételénél a hagyományos jogalkotó szerepkör teljes mértékében 
érvényesül, és garanciákkal biztosított. A garanciák lehetnek materiálisak, például 
a meghatározott törvényhozási tárgykörök, illetve eljárásbeliek, mint a kétharmados 
többség követelménye. Ezek a garanciák a Kormány és Országgyűlés közötti jogalko-
tási hatáskör alkotmányi megosztását hivatottak biztosítani. A garanciák megléte 
illetve ténylegesen megkötő ereje hangsúlyozza, hogy bár az ‘Európanizáció’ az 
implementációs eljárásban is megfi gyelhető, és számos minisztériumi rendeletben 
fellelhető, azonban az Országgyűlés törvényhozó, tehát jogalkotó hatáskörét nem 
csorbította ez a gyakorlat. A jogalkotási garanciák nem csak arra szolgálnak, hogy 
megőrizzék a Kormány és Országgyűlés közötti jogalkotási kompetenciákat, hanem 
biztosítsák elsődleges jogállami elvek hatályosulását is, mint például a demokrácia 
és a törvényesség elveit, segítsék megőrizni a jogrendszer egységességét is, ame-
lyet a tagállami státusz és a hatásköri módosulások negatívan befolyásolhatnak. 
Ezért tehát a magyar implementációs rendszer bár fontos követelménynek tekinti 
a közösségi jogból eredő implementációs kötelezettség teljesítését (ami ezidáig 
igencsak sikeresnek bizonyult), ezzel egyidőben a nemzeti sajátosságokat, elveket, 
tradíciókat is nagyban megőrizte. A tanulmány során végzett kutatás feltárta, hogy 
Magyarország tagságának első éveiben, éppen az előbb tárgyalt garanciák miatt a 
Kormány és Országgyűlés közötti jogalkotási hatáskörmegosztás nem módosult. 

A teljes munka összegzése elárulja tehát, hogy a tagállami státusz első éveiben az 
alapvető jogi kereteket és a gyakorlati operációt tekintve a politikai intézmények 
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valódi ‘Európai uniós’ funkciói inkább az uniós jogalkotás kialakításához, megalko-
tásához kapcsolódnak. Amint az uniós jogalkotás eredménye visszaérkezik tagállami 
szintre, az implementációban sokkal inkább a hagyományos nemzeti alkotmányi 
garanciák, elvek érvényesülnek és biztosítják az Országgyűlés elsődleges jogalkotói 
szerepét a Kormánnyal szemben. Az így megőrzött hagyományok nem csak a fel-
hatalmazó klauzulában kifejezett jogalkotási együttműködést segítik elő a nemzeti 
és uniós szint között, de támogatják a tagállami identitás kidomborítását is, amely 
kiemelt hangsúlyt kap az európai uniós integráció keretében. Míg a nemzeti intéz-
mények szükségszerűen igazodnak az uniós jogalkotás folyamatához, gyakorlatához, 
dinamikájához, egyforma, minden tagállamban egységes adminisztratív, intézményi 
rendszer kialakítása és operációja nehezen elképzelhető. Tagállami sajátosságok, 
az adott állam történelmi, politikai és alkotmányos háttere hozzájárul ahhoz, hogy 
megőrizze az uniós jogalkotás egyediségét a tagállamok számának növekedésével 
egyidőben. Jelen kutatás megerősítette azt a kezdeti kiinduló feltevést, hogy az 
uniós döntéshozatalban való tagállami részvétel, a tagállami intézmények ehhez 
való csatlakozása, és mindennek a hatáskörmegosztásra gyakorolt hatása alapvető 
és meghatározó kapocs marad a hagyományos nemzeti, illetve egyre jelentősebb 
uniós alkotmányos rendszer között. 
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