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Product Liability: the Development in the Netherlands

Prof. Dr. Ivo Giesen & Dr, Evelien de Kezel*
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A. Introduction

The aim of this contribution is to provide the reader with a broad overview of
the development of the law in the Netherlands with regard to preducts liabili-
ty.! It must be stressed from the outset that this development has not been,
contrary to popular belief some decades ago, as interesting from a historical
point of view or from a point of view of general tort law as it was anticipated.
Indeed, much was expected from product liability law, but looking back, and
putting it bluntly, product liability has not been the most exciting topic within
tort law in the Netherlands.? The line of development of products liability has
shown a rise in attention for some short periods of time, but nothing more
really. Most major (general) developments in tort law were instigated from de-
velopments in other areas of tort, such as asbestos litigation.

! This contribution does not primarily focus on the liability based on the European Direc-
tive mentioned below (section B.1.). However, dealing with the European Directive will
be unavoidable to a great extent when dealing with Dutch law in this respect. We pre-
sume its content to be familiar to the reader.

? In terms of causation, the ruling in famous Des-case by the Dutch Supreme Court (HR 9
October 1992, NJ 1994, 535 with note CJHB) has managed to arouse legal science and
practice, but even there, the arousal was temporarily. The case has not led to a major
shijt in the development of the law in terms of huge amounts of cases having been
decided afterwards based on that decision.

PsH Lfg. 1715 - V/15 Giesen/De Kezel 3
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In the following section, we will sketch this development {in six phases) of
products liability law, especially the crucial element of (the need to establish
and/or liability in the absence of) 'fault’ {(which will be our main focal point)
{section B.IL}. Therealter. we will try to give a short overview of possible fu-
ture trends regarding product liability (section B.IIIL.). We will end this contri-
bution with a short outlook (section C.).

In doing so, we will elaborate upon the state of the law on certain more specific is-

sues, and in some instances we will deal with these more detailed issues in smaller
font size.

B. The basic stages of the development of liability
for defective products

I. Introduction: contract or tort, strict liability or negligence?

Before going into the details of the development stages of products liability in
the Netherlands, it seems wise to make clear from the outset that in the Nether-
lands products liability - basically understood as the liability of manufacturers/
suppliers of products in respect of death, personal injuries and damage to prop-
erty - is usually approached from the perspective of tort law (art. 6:162 and/for
6:185ff. of the Dutch Civil Code, Burgerlijk Wethoek, hereafter referred to as
BW). Of course, general contract law could in principle be invoked® (especially
art. 7:17 BW, dealing with non-conformity of sold goods), even in concert with
tort law, but this is hardly ever the case.! The reason is that usually in this type
of case, there is personal injury of some sort and whenever such is the case, a
contractual fault also constitutes a tort under general tort law® leading to the
same damages being awarded. Since the contractual chain usually needs to be
‘stretched out’ to be able to put in a products liability claim under contract law,
it is both easier and safer to make use of tort law instead of contract law.
Furthermore, ant. 7:24 BW stipulates that if a good is sold by a professional lo a con-
sumer and the defect falls under the scope of art, 6:185 i1, BW, it is not the seller but
{solely) the producer that is liable, unless the selfer knew or should have known the

defect, guaranteed the absence of the defect, or the claim consists of material da-
mage which cannot be claimed under the products liability regulations because the

? See for instance HR 26 March 1920, NJ 1920, 576 {Surinamoese mailman); HR 19 Feb-
ruary 1993, NJ 1994, 290 with note CJHB (Municipality of Groningen/Heirs of Zuide-
ma).

' Cf. G.HA Schut, Onrechtmatige daad, 5e druk (Deventer: Tjeenk Willink, 1997),
p. 124; A.J. Verheij, Onrechtmatige daad. Monografie Privaatrecht, 6e druk (Deventer:
Kluwer, 2005), p. 4; A S, Hartkamp, C.H. Sieburgh, Mr. C. Asser’s handleiding tot de
beoefening van het Nederlands burgerlijk recht. Verbintenissenrecht. Deel L. De ver-
bintenis vit de wet, 13e druk, {Tieenk Willink: Deventer, 2011), nr. 257-259

" Spe HR 3 December 1999, NJ 2000, 235 with nole PAS (Pratt & Whitney/Franssen);
G.H.A. Schut, Onrechtmatige daad, 5e druk (Deventer: Tjeenk Willink, 1997), p. 124;
[. Giesen, Bewiis en aansprakelijkheid (Den Haag: BJu, 2001), p.203-204. See also
G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeonk Willink, 1974), nr. 127, at
p. 228, and p. 215 on the interplay between contract and tort.
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damage is less than the minimum amount of 500 Eure.® Given this preference, these
days, for a claim in tort, we will primarily focus on tort law in this contribution,

If one indeed approaches the topic from a tort law perspective, art. 6:162 BW
constitutes the basis for a claim for products liability under general Dutch tort
law. This basic tort rule is one of negligence.

In legal literature, a distinction is made, as elsewhete, most notably the US, between
the well-known categones of design defects, manulfacturing defects, and inadequate
warnings or instructions,” but in case law on products hahmty. this distinction has
so far been without legal consequences in the Netherlands.?

Under the EC Directive on products liability” (hereafter: the Directive), imple-
mented in the Netherlands in art. 6:185 and further BW, the basic rule, if also
applicable,'® is (or, at Jeast, is thought to be) one of strict liability.!" This could

5 CI. art, 7:24 para. 2 BW. Note that if the contract is a sales contract, but does not consti-
tute a consumer sale, the exclusion of the seller's liability does not apply. In other
words: the buyer who is not a consumer, is better protected than the buyer who is a
consumer. The provision of art. 7:24 para. 2 BW is criticised in literature. C{. T. Hartlief
& R.-J. Tjittes "Kroniek van het vermogensrecht” NJB 2001, p. 1464; L. Dommering-
van Rongen, Productaansprakelijkheid, Een rechtsvergelijkend overzicht (Deventer:
Kluwer, 2000), p. 93-94, See also A.L.M, Keirse, “Richtlijn 1985/374/EG inzake de
aansprakelijkheid voor producten met gebreken”, in: A.S. Hartkamp {e.a.), De inviced
van het Europese recht op het Nederlandse privaatrecht, Deventer: Kluwer 2014,
p.- 63-64.

The specific duty to warn is becoming more and more important these days, see below,

and in general on this duty I, Giesen, Handle with carel, Inaugural Lecture Utrecht

(Der Haag: BJu, 2005). See in the conlext of product liability also §.B. Pape, Warnings

and product liability. Lessons learned from cognitive psychology and ergonomics,

{Den Haag: BJu, 2011); 5.B. Pape, “Waarschuwing op producten zijn geen veilig-

heidswondermiddelen, De implicaties ervan voor productaansprakelijkheid”, TvC

2012, 5 p. 214-222,

8 L. bommering-van Rohgen Productaansprakelijkheid, Een rechisvergelijkend over-

zicht (Deventer: Kluwer, 2000}, p. 50. This distinction could become {more) important,

though, since the German Supreme Court has decided that the development risk de-

fence is not applicable to manufacturing defects, see BGH 9 May 1935, NJW 1995,

2162, provided of course that the Dutch courts would follow the BGH's lead. CI. 1. Gie-

sen, Bewijs en aansprakelijkheid (Den Haag: BIu, 2001), p. 203; L. Dommering-van

Rongen, Productaansprakelijkheid, Een rechisvergelijkend overzicht (Deventer: Klu-

wer, 2000), p. 40. See also on this case from a Dutch perspective H.N. Schelhaas “Pro-

duktaansprakelijkheid en Europees privaatrecht: het ontploffende Duitse mineraal-
flesje” NTBR 2005, p. 204 e.v. and E.H. Hondjus “Produktenaansprakelijkheid: de

voordelen van een dualistische rechtsorde” AA 1996, p. 324-331.

Directive 85/374/EEG, OJ EC L 210/29. Hereafter, we will not refer to the articles of

the Directive as such but to the Dutch articles implementing the Directive in the Ne-

therlands, I.e., artt. 6:185~193 BW.

Y Both rules can usually be invoked at the same time, but the Directive liability {which
does not affect the right to sue under the existing national laws, see art. 6:193 BW)
seermns to have a more restricted scope of application, see L. Dommering-van Rongen,
Productaansprakelijkheid, Een rechtsvergelijkend overzicht (Deventer: Kluwer, 2000),
p. 3-4 and p. 31.

" See ECJ 10 May 2001, C-203/99 (Veedfald), EuZW 2001, 378 with note Geiger,
para. 15, and Commissie van de Europese Gemeenschappen, Verslag van de Commis-
sie over de toepassing van Richtlijn 85/374 inzake de aansprakelijkheid voor preducten
met gebreken, COM (2000) 893 def. (Brussel: 2001), p. 5.

~
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be relevant because, as we will see below (section B.11.6), the Dutch Supreme
Court, the Hoge Raad (hereafter also referred to as Supreme Court or HR),
has gone a long way to merging both liability regimes into one concept.

The strict liability backgtound of the Dircctive has been questioned, however, in the
MNetherlands as elsewhere, on the basis of case law of the European Court of Justice
{hereafter referred to as ECJ), which seems to have introduced an element of fault
into the Directive.'? In general, products liability is considered to have combined
elements of both fault-based liability and strict Hability."”* Even though art. 6:162
BW generally constituies a negligence-based liabilily the same combination of fault
and strict liability elements seems to apply to products liability under the general
tort law regime.’* However, one's position in this respect also depends on the speci-
fic definition of strict liability that one embraces.

Important in this respect is also that according to general tort law, the employer/pro-
ducer can also be held liable for the wrongful acts of his employees (art. 6:170 BW);
this strict liability provision is applied equally if liability under the Directive is in-
voked. Liability in art. 6:170 BW arises under the conditions that the employee acted
wrongfully (his act must constitute a tert in jlsclf), that he was indeed a servant
working under instructions of the employer (a labour contract suffices here), and
that there was a causal connection between the tort of the employee and the instrue-
tions provided by the employer. In order to meel the last requirement, the instruc-
tions must have been of such a nature that they provided an opportunity to commit
the tort. The first two conditions are usually mel quite easily.'®

Of course this line in the case law immediately denotes not only the impor-
tance of EU regulations on national Jaw but also the significance of case law
in general in the development of Dutch private (and tort) law. The Supreme
Court is widely recognized as actually shaping or forming, and not merely
finding the law when it decides cases. It is now viewed as one of the law-
makers in the Netherlands and its legitlimacy in doing so is not seriously ques-
tioned anymore.'®

12 ECJ 23 May 1997, C-300/95 {Commission/UK), Jur. 1997, p. 1-2649, NJ 1898, 522, and
I. Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001). p. 194 and p. 200-201,
where the issue whether or not the Directive liability is (still) a strict liability is dis-
cussed.

Y 5ge L. Dommering-van Rengen, Produclaansprakelijkhieid. Een rechisvergelijkend
overzicht (Deventer: Kluwer. 20004, p. 31 and 36; L. Dommering-van Rongen “Product
liability in the Netherlands: a European perspective” in E. Hondius (Ed.), Modern
Trends in Tort Law, Dutch and Japanese Law Compared {The Hague/London/Boston:
Kluwer Law Inlernational, 1999} p. 135-136, and in general on this issue {or cxample
¢.g. C.C. van Dam, Aansprakelijkbeidstecht, Een grensoverschrijdend handboek {Den
Haag: BJu. 2000}, nos. 1002-1004.

4 An early case in negligence leading to a rather strict form of liability is Hol Amsterdam
27 June 1957, NJ 1958, 104 (Ford/Den Ouden), See also Hol Den Bosch 18 January
1995, TvC 1995, 207 (W./Hero}, and Hel Amsterdam 27 August 1998, VR 1999, 67
(Steifensand/Vos), at 4.8, as well as G.H.A. Schut, Onrechtmatige daad, 5e druk (De-
venler: Tjeenk Willink, 1997), p. 126.

13 5ee J.W. Hockzema. Kwalitatieve aansprakelijkheid voor ondergeschikten en aanspra-
kelijkheid voor eigen onrechtmatige daad, Ph.D. diss. RuG (Den Haag: BJu, 2000),
p. 49-82: C.J.M, Klaassen, Schadeveroorzakend handelen in functie, Inaugural lecture
KUN {Deventer: Tjeenk Willink, 2000), p. SII.

% gep for instance [. Giesen. H.N. Schelhaas “Samenwerking bij rechtsvorming” AA
2006, p. 159-172, with further relerences
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II. The main stages in the development ofi product liability

1. Introduclion: six stages

Products liability in the Netherlands is not a very old topic. Before the 1960's,
there really was not much of an issue to be dealt with. After 1960, there was
some uproar in society with regard to the use of certain products. This lead to
an increase in thinking about products, the dangers they can bring about and
the legal implications thereof.!” Products liability was ‘growing up’ and a rela-
tively famous case was decided in 1966. This however, is not to say that no-
thing happened before roughly 1960. Thus, the first phase in the development
of the law of product liability in the Netherlands we would like to consider will
be the period up and until 1960. In that period for instance the first claim
about a defective automobile made its way into the courts (in 1957).

The period from 1960 onwards, in which the topic came to life as just de-
scribed, is then considered to be the second period, which lasts until 1973. A
relatively well-known case was decided in that year by the Supreme Court
{dealing with a hot-water bottle for babies)'® while the year after an important
book on product liability by Schut appeared. These events then mark the start
of the third phase, which lasted until 1985, the vear of the introduction of the
EC Directive. In this third phase products liability as a distinct area of tort law
found its place within private law. It settled, so to speak.

The next, fourth period (starting in 1985) in which the EC Directive was im-
plemented and written on, under the expectation that a legal ‘gold mine’ had
been found. It continued until the mid-nineties (1996), after which the fifth
period, the period of case law on products liability, started. From 2000 on-
wards the (sixth) period of relative ease has commenced: there are no major
developments since then, no big cases or important pieces of legislation, while
the doctrinal works appear to be less concerned with the topic.

[n sum, we would thus subdivide Dutch legal development of products liabili-
ty in six phases: the early stage (until 1960}, the development stage (1960-
1973), the settling stage (1973-1985), the EC-gold rush stage (1985-1992), the
case law stage (1992-2000), and the easement stage {2000 and onwards). In
that last subsection (B.IL.7.), we will thus also sketch the latest (absence of ma-
jor) developments, before turning to some possible future trends in section
B.III.

'" See G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeenk Willink. 1974), nr. 120.
" HR 2 February 1973, NJ 1673, 315 with note HB {Leaking Water Bottle}
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2. The early stage {untii 1960)

As slated before, there really was not much of an issue to be dealt with as re-
gards product liability before 1960 or so. Two rather distinctive events, i.e.
court decisions, worth mentioning here did however occur in that period.'®

In 1933 a case was decided which would nowadays have been seen as a pro-
ducis liability case. A cylinder, part of a welding machine, bought second
hand by the defendant and rented to the employer of the plaintiff, exploded
while being used by the plaintiff. The Supreme Court decided the defendant
had breached its duty of care under general tort law by supplying others {i.e.
the plaintiff's employer) with a cylinder while not having ascertained, or hav-
ing been able 1o ascertain, whether or not the cylinder was in geod order or
was defective (i.e. properly filled). Here, the defendant was not even able to
check the quality because he bought the cylinder second hand.*® In his case
note, Meijers relates this decision to the famous Dutch Lindenbaum/Cohen
case in which the Dutch rule on negligence (Art. 1401 former BW) was wi-
dened so as to include the breach of unwritten standards of good conduct
within society as unlawful.!

It might seem somewhat surprising that the development of products liability started
50 late in the Netherlands given that many of the reasons for taking up products lia-
bility in the first place (such as mass production by machines and selling the goods
to consumers unaware of possible defects} had been present ever since the start of
the industrial revolution while that same industrial revolution lead to many pro-
found changes earlier on (around 1900) in relation to for instance the law on indus-
trial accidents and occupational diseases and on the rules in relation to work-
places.?? Our guess would be that taking care of the protection for person fabricating
the products in question was then censidered more important than concern for third
parties buying or using products.

A second memorable event was the [irst claim about a delective automobile in
the Netherlands. This case, decided by the Appellate Court of Amsterdam in
1957, was about a Ford autormobile which steering mechanism was defective
(due to a fabrication defect while assembling the car from the component
parts), the defect not being visible to the user of the car. The court ruled that a
manulacturer should make sure that no car leaves its factory and takes part in
traffic that has a fabrication defect that will jeopardize the safety within traffic
to a considerable extend. Of course it is understandable that those who work

'* That is not 1o say there was no other case law whatsoever, sec C.E.C. Jansen, J.H. Duy-
vensz " Productenaansprakelijkheid en voorgeschreven ondeugdelijk materiaal sinds
het Moffenkit-arrest” NTBR 2001, p. 403, note 3, for references, and G.H.A. Schut, Pro-
ductenaansprakelijkheid (Zwolle: Tjeenk Willink, 1974), nr. 128. The two case men-
tioned here are however the most important ones.

 sep HR 6 April 1933, NJ 1933, B81 note Meijers {Zootjes/Loos).

%! Sec the note accompanying HR 6 April 1933, NJ 1933, 881 with note EMM {Zooljes/
Loos), which refers to HR 31 January 1919, NJ 1919, 961 {Lindenbaum/Cohen}.

*? advocated in the Netherlands, amongst others, by the eminent scholar P. Schollen,
Schadevergoeding buiten overeenkomst en onrechtmatige daad (Amsterdam: Ph.D
thesis, 1899).
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with the component in question do not notice such a failure in a mass fabrica-
tion process and it is also understandable that a manufacturer does not double
check all component parts delivered to him, but that is a risk that will have to
be borne by the manufacturer.?® Especially the courts revelations on the back-
ground (failures will be made and overlaoked) and the spreading of the risks
thereof are interesting.

3. The development stage (1960-1973)

Alfter 1960, products liability really started becoming an issue. Schut has de-
scribed the reasons for this rather sudden development as follows. First, be-
tween 1960 and 1962 the prescription to and use of the drug called (in the
Netherlands) Softenon (elsewhere also known as Thalidomide) by pregnant
women lead to many cases of severe disabilities for their babies. Next to that,
the so-called Planta case got a lot of attention in the media. A brand of butter
was believed to cause headaches and itches amongst its users and the butter
had to be withdrawn from the market. The uproar in society after both of these
tragic incidents lead to an increase in thinking about products, the dangers
they can bring about and the legal implications thereof but not to specific
cases on these issues,?!

Some big stories dealing with defective products draw a lot of attention, such as the
Soflenon and Planta-affaire, the Exola-affaire, the famous Des-case, and claims
against the tobacco industry.?® In recent years, there was a lot of attention for the
massive number of claims against insurance companies in light of the financial cri-
sis, which were framed in product liability terminology.* For the most part hawever,
products liability does not really seem to draw a lot of attention in the Netherlands.
Politicians, as always, only take an interest in products liability in those cases where
exposure to publicity is high,*” trying to reap some political benefits. Consumer
groups tend to be more and more permanently interested and are rather alert to
signs of mishaps. Their active involvement in dangers arising from defective pro-

*1 Hot Amsterdam 27 June 1957, NJ 1958, 104 (Ford/Den Quden)

# None of the incidents mentiened lead to published case law, although damages were
supplied to the victims. See further on the handling of these events G.H.A. Schut, Fro-
ductenaansprakelijkheid (Zwolle: Tjeenk Willink, 1974), nr. 21 and 51.

%% In the 1980's and 1990’s, the problems with the drug Des received a lot of attention.
This did lead to case law, see HR 9 October 1992, NJ 1994, 535 with note CJHB {Des)
and section B.Il. below. The Exata-affaire was about the danger of exploding exota-
bottles, which received a lot of medja attention. See also L. Dommering-van Rongen
“Product liability in the Netherlands: a European perspective” in E. Hondius (Ed.),
Modemn Trends in Tert Law, Dutch and Japanese Law Compared (The Hague/London/
Boston: Kluwer Law [nternational, 1999} p. 135-145, p. 135; L. Dommering-van Ron-
gen, Productaansprakelijkheid, Een rechtsvergelijkend overzicht {Deventer: Kluwer,
2000), p. 202

%6 gee A.Ch H. Franken. "Financieel productaansprakelijkheid?”, AV&S 2012, 4; A.Ch.H.
Franken, *Productaansprakelijkheid in concemnverband”, AV&S 2010, 8. A.Ch.H.
Franken, “Actualiteiten Productaansprakelijkhetd 2002-2008", AVES 2009, 26. See
also O.A. Haazen, "Financiéle productaansprakelijkheid: Amerikaanse toestanden",
NJ 2011, 86 afl. 37 p. 2507-2510.

2" Such as those mentioned before.
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ducls is probably one ol the reasons why product recall has gained so much impor-
tance over the years.*"

Second, the development of a new Dutch Civil Code, already underway for
some years by then, got to the stage where a draft of an article dealing with
the liability of manufacturers (Draft art. 6. 3. 13: liability for delective pro-
ducts), making this liability a lot easier to establish, was published, which of
course lead to lega! attention. Thirdly, insurers started treating the risks of
products separately from the general risk covered by liability insurance, thus
puiting attention on preducts liability,?®
In this respect, it 1s worth noting that as always and, probably everywhere, the avail-
ability of insurance has a profound impact on tort law and damage awards. Without
insutance, liability law, including products liability, would be nowhere at all. How-
ever, connecting liability and insurance in a very direct way. so that (it would appear
that) liability is directly founded upon the presence of insurance, is not something
that is allowed in the Netherlands. Insurance covers liability if liability is given. it
does not ground liability. Be that as it may. the presence of insurance is still highly
important, but onky on the background, as a sort of hidden policy consideration for a
judge when deciding a case, especially when awarding damages. That is not just the
case lor products liability but for all forms of hability,

Next to these historical landmarks, one could mention that in these days the
first legal articles on the topic of products liability were published as well. 3"
Products liability was 'growing up' now. Not unimportantly, a relatively fa-
mous case was decided in 1966. A municipality instructed a building com-
pany, working on a sewer system to use 'HIM-moffenkit' as a means to con-
nect the different parts of the sewer pipelines. The municipality decided to
use this kit because of publicity materials supplied by HIM they had seen.
The building company did so, but as it turned out, the kit was not functioning
properly, leading to leaks. The municipality sued the manufacturer for the
cost of repair. The Supreme Court decided® that in the circumstances of the
case at hand, the delivery of the inadequate material constituted a tort. Be-
cause the municipality has, in reliance on the advertisements of the manufac-
turer, obliged the builder to use the material in question, it can claim a breach
of duty by the manufacturer by not supplying a decent product, especially
since this manufacturer could have expected persons like the municipality to
be tempted 1o use their product. The gist of the case was that until that time
the supplying of dangerous products had been considered careless, here the
question was whether putting a defective (and not also or necessarily danger-
ous) product on the market could be unlawful. The Supreme Court decided
that putting a defective product on the market is as such not unlawful, but it

* gee section B.IL?,

* 5op G.H.A. Schut, Productenaansprakelijkheid (Zwolie: Ticenk Willink, 1974), nr. 120
and nr. 134 on the new Civil Code article.

0 See the list of literature 1n G.H. A, Schut, Productenaansprakelijkheid (Zwolle: Tjeenk
Willink, 1974), nr. 119

I See HR 25 March 1966, NJ 1966, 279 with note GJS (Molfenkit).

10 Giesen/De Keze!l



Product Liability in the Netherdlands 9000

could still be unlawful through other circumstances, such as, for instance in
the case at hand, advertising by the producer.” The HR thus showed some re-
luctance as regards widening the area of products liability - other circum-
stances are needed - but this line in the case law has been abandoned later,
widening the scope of liability and robbing the case at hand from much of its
importance.™

Another relevant aspect is that the use that has been made of the product must have

been ‘regular use’.” An element of the tort is thus that the use of the product was ac-

tually the use that could have been expected by the manufacturet. However, a pro-

ducer cannot rely on the fact that all users of his product will always take all precau-
tions that could prevent accidents.*

4. The seltling slage (1973-1985)

A relatively well-known case on products liability was decided in 1973 by the
Supreme Court {dealing with a hot-water bottle for babies) while the year after
the important book by Schut on the topic of products liability appeared.®® And
so, products liability seemed to be settling as a topic within the broader do-
main of tort law.,

The case we referred to was the case of the leaking hot-water bottie.?” It con-
cerned the following facts. A hot-waler bottle was placed in the crib of a baby,
but it started leaking, leading to severe burn wounds for the haby, The manu-
facturer of the bottle was sued and the Supreme Court held that with regard to
its fault the court should have investigated whether the bottle lead to a danger
of such proportion that the bottle should not have been put into circulation
and whether it was more probable than not that it was not the fault of the man-
ufacturer that this did in fact happen. Later on, the case got to be relatively im-
portant®® because of the possible implications it had for the burden of proof as
regards the (subjective) fault of the producer.”® The case was and is read as

32 On the aspect of additional circumstances, see alse G.H.A. Schut, Productenaanspra-
kelijkheid {Zwolle: Tjeenk Willink, 1974), nr. 128.

M gee C.EC. Jansen, JH. Duyvensz “Productenaansprakelifkheid en voorgeschreven
ondeugdelijk materiaal sinds het Moffenkit-arrest”” NTBR 2001, p. 403; I. Giesen, Be-
wijs en aansprakelijkheid (Den Haag: BJu, 2001), p. 217-218.

* G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeenk Willink, 1974), nr. 128, at
p. 234

3 G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeenk Willink, 1974), nr. 129,
and HR 2 February 1973, NJ 1973, 315 with note HB (Leaking water bottle),

8 We are relerring here to G.H.A. Schut, Productenaansprakelijkheid {Zwolle: Tjeenk
Willink, 1974).

%7 HR 2 February 1973, NJ 1973, 315 with note HB {Leaking Water Bottle).

% In 1974, G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeenk Willink, 1874),
nr. 120 did not think of this as a landmark decision.

¥ This line of development would be consistent with the line ol development of rules on
liability law in general that J.M. Barendrecht “De toekomst van het aansprakelijk-
heidsrecht” in J.M. Barendrecht en E, Bauw (red.}, Privaatrecht in de 21e eeuw. Aan-
sprakelijkheidsrecht (Deventer: Kluwer 1999) has sketched.
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placing the burden of proof on the producer instead of the victim, in line with

what was decided earlier on in the famous Huhnerpest-Urteil in Germany.*
As regards the burden of proof, art 6:188 BW clearly states that, under the regime ol
the Directive, the plaintiff will have to prove all the elements of the claim, i e., the

defect, the damage, and the causal connection between those two. Applicability of
one of the defences under art. 6:185 under t BW is to be proven by the defendant.*’

In principle, the same division of the burden of proof applies if the action is
based on general tort law.*? This certainly holds true when one considers the
elemnent of (the existence of) damage.43 In products liability cases based on
general tort law, however, a ‘reversal’ of the burden of proof is possible {a)
with regard to the 'defect’ (the element of wrongfulness), (b) with regard to
causation, and {c) with regard to the subjective fault.

As for the defect (a), the HR considers that if a plaintiff proves that he opened
a botile, which then exploded, in a normal fashion, that state of affairs would
lead to the factual presumption that the damage must have been caused by a
defect in the bottle. The producer may rebut this presumption.*® On a more
abstract level, it is possible to state the rule deductible from this case as fol-
lows: if a party proves that he used the product in a normal fashion, but an un-
expecled damaging event nevertheless occurred, the product is presumed to
have been defective.*?

In the field of causation (b), a victim friendly rule on the burden of preof has
gained momentum over the last decades. It basically states that whenever a
wrongful act creates or increases a certain risk of damage and that specific
risk actually materialises, the causal link has been established, unless the
wrongdaer can prove that taking preventive measures would not have pre-
vented the damage from occurring.*® The Supreme Court has never declared
that rule (which constitutes a factual presumption, not a reversal of the burden

** BGH 28 November 1968, BGHZ 51, 91; NJW 1969, 269.

*! On this, see Rb. Amsterdam 8 July 2005, JA 2005/82 (A /Merial), and I. Giesen, Bewijs
en aansprakelijkheid (Den Haag: BJu, 2001}, p. 195 {l.. claiming infer afia that a rever-
sal of the burden of proof with regard to the national rules on products liability would
still be possible after introduction of the Directive. As to causation, this [orm of reason-
ing was accepted in Rb. Den Bosch 15 June 2005, JA 2005/69 {A./Organon Nedetland)
but in light of the more recent case law of the EC, scee below section B.IL7,, this propo-
sition hardly scems defendable anymore.

2 On the burden of proof in tort law in general, see 1. Giesen, Bewijs en aansprakelijk-
heid {Den Haag: BJu, 2001), p. 1131

431, Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001), p. 226,

44 HR 24 December 1993, NJ 1994, 214 (Leebeek/Viumona). On the basis of this case, 1t
is also possible to presume the causal connection to be present, given thal this is a case
of res ipsa loquilur, For details, sec [, Giesen, Bewijs en aansprakelijkheid (Den Haag:
BJu, 2001), p. 228.

% Sec I, Gicsen, Bewijs en aansprakelijkheid {Den Haag: BJu, 2001), p. 219-220. Cf. HR
15 March 1996, NJ 1996, 435 (ABR/Kuijt}, a case in which the burden of proof with re-
gard o normal usec was put on the victim, while, at the same time, the court presumed
this normal use to have been present.

4 This so-called ‘omkeringsregel’ was first used in the mid 1970's in cases of traffic acci-
dents and accidents at workplaces, and was widened in its scope of application in the

i2 Giesen/De Kezel



Product Liability in the Netherlands 5000

of proof) to be applicable in the area of products liability, and its widespread
use in the late 1990's and early 2000's has been put to a halt, but in our opi-
nion its scope is (still} broad enough to encompass this field, because we are
usually dealing with violations of so-called 'safety rules' (legal norms aimed
at protection against physical harms).*’ At least, one should be aware of the
possibility that the same rule, which was for instance also applied in cases of
services liability,*® might be applied in cases of products liability. However,
since the exact scope of the rule in question never has been precisely defined
and the Supreme Court has been narrowing its scope, certainty cannot be gi-
ven in this respect.*” In lieu thereof, more recent case law has accepted se-
veral forms of so-called 'proportional liability' which might be applicable in
product liability cases if a presumption of fact cannot be accepted.®®

With regard to subjective fault ic), it should be noted that this element is still a
condition for liability under general tort law,! but that, on the other hand,

Dicky Trading H-case (HR 26 January 1996, NJ 1996, 607 with note WMK). See C.C.
van Dam, Aansprakelijkheidsrecht, Een grensoverschrijdend handboek (Den Haag:
BJu, 2000}, no. 810; I. Giesen, Bawijs en aansprakelijkheid (Den Haag: BJu, 2001),
p. 116 L; I. Giesen, '‘De aantrekkingskracht van Loreley. Cver opkomst en ondergang
{?) van de "omkeringsregel”', in: T. Hartlief & $.D. Lindenbergh, Tien pennenstreken
over personenschade, The Hague: Sdu 2009, p. 69-86. The rule and its applicability is
still not entirely settled, see below.

See [ Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001), p. 228; 1. Giesen,

‘De aantrekkingskracht van Loreley. Over opkomst en ondergang (7) van de “omke-

ringsregel”’, in: T, Hartlief & 5.D. Lindenbergh, Tien pennenstreken over personen-

schade, The Hague: Sdu 2009, p. §9-86. Contrary to this rule {but too old to still be con-
sidered to reflect the law in this respect) is the products liability decision of Hof Den

Bosch 13 November 1979, NJ 1880, 370 (Beatrix/Van Weleveld). The rule (rather: pre-

sumption) on causation as explained here is still being developed, so it is not possible

to give a definite answer to the question whether it can be used in products liability
cases. The Appellate Court at Amhem decided at one peint that the ‘omketingstegel’
could not be applied to a products liability case because in that case the demands for
applying the rule were not met (Hof Arnhem 28 October 2003, NJ 2005, 305 (Koolhaas/

Rockwonl)). The Supreme Court turned down the appeat (HR 13 May 2003, C04/076

{Koolhaas e a/Rockwaool}) without deciding on the merits.

48 See the Dicky Trading If-case (HR 26 January 1996, NJ 1996, 607 with note WMK), a
case on the liability of a notary, and, critically, [. Giesen, Bewijs en aansprakelijkheid
(Den Haag: BJu, 2001), p. 116-119; L. Giesen, Bewijslastverdeling bij beroepsaanspra-
kelijkheid, (Deventer: Tjeenk Willink, 1999}, p. 66 ff.

*9 See 1. Giesen, Aansprakelijkheid en toezicht (Deventer: Kluwer, 2005), p. 204-209; 1.
Giesen, 'De aantrekkingskracht van Loreley. Over opkomst en ondergang (7) van de
"omkeringsregel’, in: T, Harthef & 5.D. Lindenbergh, Tien pennensireken over perso-
nenschade, The Hague: Sdu 2009, p. 69-86. The uncertainty has not been taken away
since, but at this moment we are still tempted to say that the rule is back to its roots,
being a presumption of causation if the breach of a traffic or safety rule has been pro-
ven.

30 We will just refer here to HR 31 March 2006, NJ 2011, 250 with note T.F.E. Tjong Tjin
Tai {Nefalit/Karamus); HR 24 December 2010, NJ 2011, 251 with note T.F.E, Tjong
Tjin Tai (Fortis/Bourgonje), and HR 21 December 2012, NJ 2013, 237 (B. & Deloitte/H.
and H.&H.)

5! The role of fault in other areas is almost extinct, cf. A.J. Verheij, Onrechtmatige daad.
Monografie Privaatrecht, 6e druk (Deventer: Kiuwer, 2005}, p. 48, but not with regard

4

~
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fault may be presumed if the wrongfulness has been established and needs to
be disproved by the defendant, thereby effectively reversing the burden of
proof.*?

To conclude, in the case of an exploding bottle {Leebeek{Vrumona),>® the HR
has made clear that in order to escape liability, the defendant must prove that:
a) the defect was not present prior to the marketing of the preduct; b} the de-
fect could not have been discovered at an earlier date; and c) the product was
not used in accordance with its intended use. Finally, if the defendant argues
that there was (some form of) contributory niegligence on the part of the plain-
tiff, he needs to prove that as well >

5. The EC-gold rush stage (1985-1996)

According to art. 6:186 BW (based on the Directive liability), a product is de-
fective if it does not offer the safety that a person is entitled to expect, taking
into account all the circumstances of the case at hand, in particular the pre-
sentation of the product, the expected use of the product, and the time the pro-
duct was put into circulation, This rule, as well as the other rules from the Di-
rective, received a lot of attention after the Directive was issued and while tha
national legislators were busy implementing it.

To expand a bit on the Dutch implementation of the Directive, one could point first
to the fact that products liability, in general, only rests on the person putting the pro-
duct into circulation. This rule is accepted under the Directive habibty but also un-
der the general tort rule.*® Under the regime of the Directive, the ‘producer’ is po-
tentially hable for the damage the product has caused, unless he proves that he did

to products liability, see [. Giesen, Bewijs en aansprakelijkheid {Den Haag: BJu, 2001),
p. 233, with further references, and for instance HR 25 March 1966, NJ 1966, 279 with
note GJS (Moffenkit) and HR 22 October 1999, NJ 2000, 159 with note ARB (Koolhaas/
Rackwool). See also G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeenk Will-
ink, 1974}, nr. 131 and 43 (on proof).

“* 1. Giesen, Bewijs en aansprakelijkheid (Den Haag: Blu, 2001), p. 232-233, mentions
several opinions on the status of the law in this respect. All opinions (at least) place
mare than the usual cvidential burden on the defendant. The discussion focuses on
whother there is a reversal of the burden of proof (based on HR 2 February 1973, NJ
1973, 315 with note HB {Leaking water bottle), applicd in Hof Den Bosch 18 January
1995, TvC 1995, 207 {(W./Hero)), as Giesen thinks, or a factual presumption of lault, see
for instance Hol Den Bosch 16 April 1974, NJ 1974, 357 (Maaslandgas/De Marco}, or
anly an obligation lor the delendant to supply the plaintifl with sources and materials
with which he can try to start proving his claim (based on HR 6 December 1996, NJ
1997, 218 (DuPont/Hermans): see also J.M. Barendrecht & J.H. Duyvensz “Produc-
tenaansprakelijkheid tegenover niet-consumenten™ WPNR 6390/6391 (2000), p. 117-
123).

3 HR 24 December 1993, NJ 1994, 214 {Lecheek/Vrumona). See also J. Spier & A.T. Bolt
{m.m.v, 0O.A, Haazen), De uitdijende reikwijdte van de aansprakelijkheid uit onrecht-
matige daad. Handelingen NJV, 1896-[ {Zwolle: Tiecnk Willink, 1996), p. 240-241.

™ Sec [. Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001), p. 219-220, and
p. 234-235.

5% HR 6 December 1996, NJ 1997, 219 (DuPont/Hermans); L. Dommenng-van Rongen,
Productaansprakelhjkheid, Een rechtsvergelijkend overzicht (Deventer: Kluwer, 2000).
p. 73

¥
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not bring the product on the market {art. 6:185 para. 1 sub a BW). This is different
under general tort law where the plaintiff will have to prove that the producer
brought the product on the market.®® What exactly falls under the definition of
‘bringing the product on the market' has remained rather vague, however.*” Passing
something on in the chain of distribution has been used as a definition in this re-
spect, at least for Dutch genera] tort law.5®

The notion of ‘producer’ is a broad one: any party who manufactures a product, a
component, ot the raw materials thereof is considered to be a producer, and can be
held accountable under tort law.*® The same rule applies, as far as liability under
the Directive goes, lo those presenting themselves as producer by placing their
name, trademark or other distinguishing mark on the product (art. 6:187 para. 2
BW), and to the party that imported the product into the European Economic Area
(e, into the European Union, Norway, Iceland, or Liechtenstein, cf. art. 6:187
para. 3 BW). Finally, the supplier of the product will be considered to be the produ-
cer if it cannot be determined who the producer is, unless the supplier mentions,
within a reasonable time, the identity of the person from whom he had bought the
ptoduct {art, 6:187 para. 4 BW).%® Under general tort law, similar rules most likely
will be applied.®! However, the negligence standard applied to a supplier of a pro-
duct who cannot be considered to be the actual producer of the product itself is less
strict.®* The retail seller of a product can be held liable under the contract of sale,
but, for reasons explained above, this is rare.*?

There were not a lot of cases coming to the courts in those years however, so
attention was given primarily to the Directive. In the legal literature, the issue
of products liability was now taken up extensively, leading to several books
and even more law journal articles.®! Schelars thought - at least with hind-
sight, that's what it looks like - that the area of products liability was ‘big busi-

%% I Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001), p, 218, and p. 229.

7 L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsvergelifkend over-
zicht (Deventer: Kluwer, 2000}, p. 73 {f. On that issue on a European level, see EC) 9
February 2006, C-127-04,; NJ 2006, 401 (O'Byme v Sanofi Pasteur). See also A.Ch.H.
Franken, Productaansprakelijkheid in concernverband, AV&S 2010, p. 47 if.

3% Hof Leeuwarden 18 March 1998, NJ 1998, 867 (Tetra Werke/Kuiper).

¥ HR 22 October 1999, NJ 2000, 159 with note ARB (Koolhaas/Rockwoel); L. Domme-
ring-van Rongen, Productaansprakelijkheid, Een rechisvergelijkend overzicht {Deven-
ter: Kluwer, 2000}, p. 80 {f.

8 Handing over a copy of a bill will suffice in this respect, see HR 22 September 2000,
NJ 2000, 644 (Haagman/VSCJ).

5! On the liability of an importer, see Hof Den Bosch 14 January 1997, A&V 1997/6, 158
with note PK (Aerts/Helm).

2 See HR 22 September 2000, NJ 2000, 644 (Haagman/VSCI). This seems to be in accor-
dance with the Skov case of the ECJ (ECJ 10 January 2006, C-402/03) (a supplier can
be held responsible for the producers' fault-based liability but not for his Directive
based no-fault liability).

%3 gee section B.1.

% We will mention a few books: G.M.F. Snijders, Produktveiligheid en aansprakeltjkheid
{Deventer: Kluwer, 1987); M. van Empel, H.A. Ritsema, Aansprakelijkheid voor pro-
dukten (Deventer: Kluwer, 1987); H.G. Punt, Produktensansprakelijkheid {Deventer:
Kluwer, 1988); D.W.F. Verkade, M.Ph. van Sint Truiden, J.C.F. Maassen, Produkt in
gebreke, (Alphen aan de Rijn: Samson H.D. Tjeenk Willink, 1990); M.M.P.C. Mandi-
gers, R.B.M de Moor, C.J.C.M. Oomen, Produkt en aansprakelijkheid (Lelystad: Ver-
mande, 1991); L. Dommering-van Rongen, Produkienaansprakelijkheid (Deventer:
Kluwer, 1991) and R.J.J. Westerdijk, Produkienaansprakelijkheid voor software, Ph.D.
diss. VU {Deventer: Kluwer, 1995),
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ness', hence the use of the term 'gold rush’. Again, with hindsight, this proved
to be wrong, because in practice, products liability was nol really a big issue
{sce below at section B.II. 7.).

Around the time of the implementation of the EC Directive the process of enacting
this European sct of rules was not considered something to be very special, at least
as far as we can recall. This was particularly the case since the Directive was seen as
a (necessary) political compromise, and thus not specifically as the best law possible.
it was something that needed to be done, and it was not expected to offer better pro-
tection to claimants/consumers than any national rules already in existence. The
question as to the need for harmonisation, for instance from a law & economics point
of view, answered negatively, was only raised afterwards.®® The whole issue of how
to deal, on a more general level, with the implementation of European rules into a
national codification was not really touched upon in those days, so that a debate did
not spark either.

The results of this implementation have been special however, because the Supremn
Court has aligned the European and nationa! duties of a producer, as we will see be-
low.

6. The case lew stage (1996-2000)

The case law stage actually started a bit earlier than 1996, because in 1989,
the Dutch Supreme Court ruled in a case on a presumably defective drug
(sleeping pills with side effects) that a product is defective under general tort
law of art. 6:162 BWS® if it does not offer the safety a consumer/user is entitled
to expect, given the circumstances of the case.®” This case became especially
important later on by the court rulings in subsequent cases; hence the later
start of this period.

In these later cases, dating from 1996 and 1999, the HR stated that the ele-
ment of wrongfulness vis-a-vis the user is present if a product is put into circu-
latien that causes damage when it is used in a normal fashion and for the pur-
pose for which it was intended.® In the case of Duponi/Hermans,®* an explicit
reference was made to the first mentioned (1989) case, and since the standard
used in that case very closely resembles the Directive standard (‘a product is

%5 M. Faure “Productaansprakelijkheid in Buropa: kritische fechiseconomische reflec-
ties" AVES 2004, p. 3-12. The low practical impact ol products liability in the Nether-
lands could be construed as supporting this position {ibid., at p. 10 and 11).

This concems tort law. In contract law, case law is (also) very strict, see below section

B.IL.7.

" HR 30 Junec 1989, NJ 1990, 652 with note CIHB (Halcion).

" gra HR 6 December 1996, NJ 1997, 219 (DuPont/Hermans), confirmed in HR 22 Octo-
ber 1989, NJ 2000, 159 {Keolhaas/Rockwool). In Koolhaas/Rockwool, the HR decided
that the duty to warn even includes the user/buyer of the end-product and not just the
manufacturer using the product as a component, C.H. Sicburgh "Wat beweegt de bui-
tencontractuele aansprakelijkheid omstreeks 2000 WPNR 6450 {2001), p. 593, consi-
ders this to be a stricter cntenon than the one thal is used under the Directive; J.M
Barendrecht & J.H. Duyvensz “Productensansprakelijkheid tegenover niet-consumen-
ten” WPNR 6390/6391 {2000), p. 117-123 and p. 135-142, p. 121, also see this as a
usually more narrow criterion.

“* HR 6 December 1996, NJ 1997, 219 {DuPont/Hermans).
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defective if it does not offer the safety that a person is entitled to expect, taking
into account all the circumstances of the case at hand, in particular the pre-
sentation of the product, the expected use of the product, and the time the pro-
duct was put into circulation’; this entails the consumer expectation test), the
Supreme Court here (more or less) united the standard for wrongfulness un-
der general tort law with the standard for liability under the Directive.”® Un-
der the older case law, a form of the risk/utility test seemed to prevail.”* Of
course, with this case law it also became obvious that the old rule that stated
that putting a defective product on the market is as such not unlawful, but can
still be unlawful through the presence of other circumstances, such as for in-
stance advertising (see section B.IL.3.), is no longer valid.

To be sure, this line of cases does not mean that both types of claims are totally
the same, berause in tort the 'negligence’ (in the narrow sense of 'guilt’ or
subjective fault) of the wrongdoer still needs to be established, next to the ele-
ment of wrongfulness.”? This line of reasoning is somewhat strange however,
because the Supreme Court is not so strict in the division of these two ele-
ments outside the area of products liability. Wrongfulness and fault usually
are taken and judged upon as one, without the courts strictly delimiting bath
elements.”® Furthermore, the burden of proof as regards subjective fault is
placed on the producer, almost on a general basis (either as 4 form of pre-
sumption or otherwise, see section B.I.4.) while at the same time subjective
fault is judged more and more to an objective standard, even in products liabi-
lity cases, making the distinction with strict liability (such as the Directive lia-
bility) less big.”™

This unification of standards also means the relationship between the Directive and
national tort law has become a very close one. Of course, the conclusion to be drawn
here would then be that the European impact on products liability law has been

" See on this ‘spill-over-effect W. van Gerven "A Common Law for Europe: The Future
Meeting the Past?” ERPL 2001, volume 4. See also Hof Leeuwarden 18 March 1998,
NJ 1998, 867 (Tetra Werke/Kuiper); J. Spier & A.T. Bolt {m.m.v. 0.A, Haazen), reik-
wijdte van de aansprakelijkheid uit onrechtmatige daad. Handelingen NJV, 1996-1
(Zwolle: Tjeenk Willink, 1996), p. 239; Bloembergen, case note under HR 22 October
1999, NJ 2000, 159 (Koolhaas/Rockwool), para. 4; 1. Giesen. Bewijs en aansprakelijk-
heid (Den Haag: BJu, 2001), p. 217, and L. Dommering-van Rongen, Productaanspra-
kelijkheid, Een rechisvergelijkend overzicht {Deventer: Kluwer, 2000), p. 32. The dif-
ference between both systems is that in general tort law, subjective fault is also
required, see below.

7! L. Dommering-van Rongen "Product liability in the Netherlands: a European perspec-
tive" in E. Hondius (Ed.), Modern Trends in Tort Law, Dutch and Japanese Law Com-
pared (The Hague/London/Boston: Kluwer Law International, 1999) p. $135-145,
p. 140,

X See MR 2 February 1973, NJ 1973, 315 with note HB {Leaking Water Bottle).

" A, Verheij, Onrechtmatige daad, Monogralie Privaatrecht, 6e druk {Deventer:
Kluwer, 2005), p. 48.

™ 5ee G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeenk Willink, 1974}, nr. 131,
especially p. 246, and nr. 31 on the move towards objectiveness of subjective fault, A.J.
Verheij, Onrechtmatige daad. Monogratie Privaatrecht, 6e druk (Deventer: Kluwer,
2005), p. 48, and section B.I11, below.
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duty to act (i. e.. to warn or to take the product off the market) is generally acknow-
ledged and accepted.®

The relative lack of products liability claims reaching the courts might also be due to
the fact that since the market for many products is usually rather international, most
producers tend to take the precautions needed for the most demanding market
twhich would most probably be the US market). Therefore. they take more precau-
tions than needed according to DPutch law ot European regulations, thus preventing
(more) accidents and claims. It might also be that there is, in Europe in genetal, a
tendency 1o demand more of manufacturers in the area of product safety than is re-
quired in other areas of the law, and manufacturers may have lived up to these high
standards.** Focussing on product salety in Europe this would seem a likely expla-
nation, Other explanations might be that social security and insurance benefits pro-
vide enough compensation to keep victims from suing manufacturers,®® or that the
rules on preducts liability are clear, which would facilitate negotiations and settle-
ments, thus preventing those claims from going to court.”” Of course, there is also
the practical point thal a company might be inclined to give in more easily for fear of
losing goodwill if the company's attitude is all too harsh with regatd to the handling
of claims [i. e, not {fully) compensating damages).®® At least with regard to the num-
ber of product recalls, the fear of losing goodwill scems to be rather decisive,

"+ See generally P. Kuipers "Aansprakelijkheid voor 'terughaalschade’ en waarschuwings-
9

plichten van de producent bij (mogelijke) product recall" AV&S 2001, p. 99-111; Chr.F.
Kroes "Product recall” AV&S 2004, p. 166-175; L. Dommering-van Rongen “Product
liability in the Netherlands: a European perspective” in E. Hondius (Ed.}, Modern
Trends in Tort Law, Dutch and Japanese Law Compared (The Hague/London/Boston:
Kluwer Law International, 1999) p. 135-145, p. 145, as well as L. Dommering-van Ron-
gen, Productaansprakelijkheid, Een rechtsvergelijkend overzicht [Deventer: Kluwer,
2000), p. 97 {f., on the legal basis of such recall duties, and, for instance, Rb. Alkmaar 30
December 1999, NJ 2000, 728 (Vlaar/Polderman), stating that the recall of defective cars
(the defect showing up in certain serial numbers) should not be confined to informing
the (present day) dealers of that car branch, but should also be aimed at informing all
buyers of a car with those serial numbers. See also HR 2 May 1997, NJ 1998, 281 with
note MMM (Forbo/Centraal Beheer) stating that not issuing a warning could make the
producer liable. More reluctant towards accepting recall duties is J. Spier & A.T. Bolt
(m.m.v. O.A, Haazen), De uitdijende reikwijdte van de aansprakelijkheid uit onrecht-
matige daad. Handelingen NJV, 1996-1 (Zwolle: Tjeenk Willink, 1996), p. 244-245.

%% See Commissie van de Europese Gemeenschappen. Verslag van de Commissie over de
toepassing van Richtlijn 85/374 inzake de aansprakelijkheid voor producten met ge-
breken, COM (2000} 893 def. [Brussel: 2001), p. 11, and C.f.M. van Doorn, W.H. van
Boom "Productaansprakelijkheid en productveiligheid” TvC 2004, p. 100-106 on as-
pects of product safely. In the Netherlands, the European Directive of December 3rd,
2001 (Pb, EG L 11} on product safety was implemented in the ‘Warenwet', see Sth.
{Staatsbiad) 2005, 491 and 550,

8 See Kamerstukken I 1995/00, 22.112, no. 134, P- 4. A hint in that direction might also
be that, as is claimed, insurance premiums lor producers went up 15% after the intro-
duction of the Directive, see K.J. Grollen “The Netherlands” in D. Campbell (ed.), In-
ternational Product Liability {London: Lloyd's of London Press, 1993), p. 392.

7 CI. G.I. Arnokouros “Product safety and product liability in Europe: A time lor revi-
sion”, TvC 2001, p. 10-15, p. 14,

8 CI. Commissic van de Europese Gemeenschappen, Verslag van de Commissie over de
foepassing van Richtlijn 85/374 inzake de aansprakelijkheid voor producten met ge-
breken, COM (2000) 893 def. {Brussel: 2001), p. 10,

™ See J. Spier & A.T. Bolt {m.m.v. O.A. Haazen), De uitdijende reikwijdte van de aan-
sprakelijkheid vit onrechtmatige daad. Handelingen NJV, 1986-1 (Zwolle: Tjeenk Wil-
link, 1996), p. 244.
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There is no evidence that the number of lawsuits has risen after the introduction of
the European Directive.”® Even the growing attention for claims against tobacco
producers®' has not generated a lot of litigation, but that was due to the lack of suc-
cess for these claims. The fact that a claim for defective agricultural products has
been possible from 2005 onwards {liability in relation to GMO's), has not had any ef-
fect either. It is also remarkable that, whereas the presence of an important number
of Q-fever patients in 2013 drew a lot of public and media attention, claims lor com-
pensation against goat farmers were not very successful so far.”

As to the issue of damages, the Directive regime conlains a provision on the forms or
types of damage that can and cannot be claimed from a producet. According to
art. 6:190 BW, the plaintiff can claim damages in case of death or personal injury,”
and for damage to property other than the product itself, intended for use in a private
setting and exceeding the amount of 500 Eurc. Neither damage relating to the de-
fective product itself nor to products used in a professional setting,? nor pure eco-
nomic loss®® are recoverable under the Directive.

Under general tort law, the rules on compensation for damage are laid down in
art. 6:95-110 BW. Damage that should be compensated for {whenever it has been
determined that there is a right to damages} includes physical and economic loss
{loss sulfered and profits not gained), and other disadvantages, such as immaterial

90 Cf. J. Spier & AT. Bolt {m.m.v. O.A. Haazen), De uitdijende reikwijdie van de aanspra-
kelijkheid uit onrechtmatige daad. Handelingen NJV, 1996-1 (Zwolle: Tjeenk Willink,
1996), p. 33; L. Dommering-van Rengen, Productaansprakelijkheid, Een rechisverge-
lijkend overzicht (Deventer: Kluwer, 2000), p. 202-203. See also the remarks of the
European Commission, Commissie van de Europese Gemeenschappen, Eerste verslag
over de toepassing van de Richtlijn van de raad betreffende de onderlinge aanpassing
van de wettelijke en bestuursrechtelijke bepalingen der Lidstaten inzake de aanspra-
kelijkheid voor producten met gebreken, (85/374 EEG), COM (95) 617 del. (Brussel:
1995), p. 2, and K.J. Groffen “The Netherlands” in D. Campbell (ed.), Internationat
Product Liabitity (London: Lloyd's of London Press, 1993}, p. 393.
CI. Stichting Personenschade Instituut van Verzekeraars PIV, Jaarverslag 2000 {Den
Haag: 2001), p. 5. See on tobacco claims, amongst others, A.L.M. Keirse "Rokers heb-
ben er tabak van!" AA 2000, p. 252-259 and p. 424-434; L. Dommering-van Rongen,
Productaansprakelijkheid, Een rechtsvergelijkend overzicht (Deventer: Kluwer, 2000),
p.115H,; I. Giesen, "Sommige procespartijen zijn ‘more equal than others’. De macht
van de tabaksindustrie en de Nederlandse rechispleging”, in: N. Doombos (e.a.){red.},
Rechispraak van buiten. Liber Amicorum Prof. dr. J.F, Bruinsma, (Deventer: Kluwer,
2010}, p. 19-28, as well as Rb. Amsterdam 17 December 2008, NJ 2009, 311 (Rémer/
BAT) (denying the claim against the tobacco industty) and Hof Leeuwarden 25 Octo-
ber 2000, NJkort 2000, 98 (Ter Schegget/Niemeijer) {dealing with preliminary ques-
tions on tobacco liability only}. So far, in the Netherlands only the asbestos litigation
has massively changed the threshalds for access to compensation for (asbestos) victims,
with respect to prescription rules (access 1o courts), duty of care, causation issues and
the discovery of new forms of damage {e. g. pleural plaques and the fear of contracting
ashestos diseases). See in general E. de Kezel, Asbest, gezondheid en veiligheid (Ant-
werpen: [ntersentia, 2013).
92 1. Haazen, “Q-koorts in Nederland: wie is aansprakelijk voor de gezondheidsschade?”,
NTBR 2011, 57.
%3 Further details are laid down in the general tort law on the obligation to pay damages,
most notably in art. 6:9511., especially 6:107 and 6:108 BW.
# L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsvergelijkend over-
zicht (Deventer: Kluwer, 2000), p. 13511., and p. 143.
% CI. P. Cane, Atiyah's Accidents, Compensation and the Law, 6th ed. (London: Butter-
worths, 19399), p. 85,

PrH Lig. 1/15 - V/15 Giesen/De Kezel 21



5000 Produkthaitpllicht im Ausland

losses ™ In principle, ali losses sulfered should be [ully reimbursed, irrespective of the
type of injury that occurred. There are thus no specific rules Jimiting compensation ac-
cording to the type of injury in products liability cases. This means that not only physi-
cal harmn (personal injury) and damage 1o property (either to the defective product or
to other goods) is recoverable under Dutch law, but alse pure economic loss.”’

All kinds of damages that have been recognised under Dutch law are thus also avail-
able in products liability cases, at least if the claim is based on general tort law, This
excludes punitive damages since Dutch law does not recognise this form of da-
mages.”® Damages for non-pecuniary losses {pain and suffering) are, with certain
restrictions, recoverable {art. 6:106 BW).?® This is also relevant for the Directive lia-
bility, since this liability regime left the question as to the recoverability of damages
for pain and suffering to the national systems, and still does.'” Under Dutch law,
such losses therefore are in principle recoverable. Howevet, in a decision of the
Court of Appeal 's-Hertogenbosch from 2008'%, it was decided that under article
6:190 BW no compensation lor non-pecuniary losses can be awarded, in case where
there is no physical hann sustained by the consumer.

With regard to the amount of damages that may be claimed, no such thing as a cap
or limitation exists as yet in the Netherlands with regard 1o products hability."™ The
possibility provided by the Directive (in art. 16} of instituting such a cap or limit for
products lability cases has not been followed. Art. 6:110 BW does recognise the pos-
sibility of installing, by Royal Decree, a limit on the amount of damages that can be
recovered, but that possibility has only once been used so far (on companies provid.
ing safety services at airports after 9/11, since their insurance possibilities were ab-
sent). One should realise, however, that the court does have the discretionary power
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See artt, 6:95, 96 and 106 BW.,

Since atticles 6:95-110 BW apply to contractual and tortuous claims alike, the same
would apply if, by way of exception, the claim were o be based on contract law, See
J.M. Barendrecht & J.H. Duyvensz “Productenaansprakelijkheid tegenover niet-con-
sumenten” WPNR 6390/6391 (2000), p. 117-123 and p. 135-142, p. 135{f, and espe-
cially p. 139-140, and J.M. Barendrecht "Pure economic loss in the Netherlands” in
E.H. Hondius (ed.], Netherlands Reports to the Fifteenth Intermational Congress of
Comparative Law (Inlersentia: Antwerpen/Groningen, 1998} p. 115{f, on pure eca-
nomic loss under Dutch law in general, and p. 123-124, on products liability. It is be-
lieved, however, that compensation of loss due to personal injury will be granted more
easily than loss due to property damage, see J. Spier & A.T. Bolt (mm.v. O.A. Haa-
zen), De uitdijende reikwijdte van de aansprakelijkheid uit onrechtmatige daad. Han-
delingen NJV, 1996-1 (Zwolle: Tjeenk Willink, 1996), p. 242-243.

Although the question whether punitive damages should be accepted under Dutch
law is discussed in doctninal works. the general view 15 that such should not be the
case. See for instance L. Dommering-van Rongen, Productaansprakelijkheid, Een re-
chtsvergelijkend overzicht (Deventer: Kluwer, 2000}, p. 200. This might be changing
however, see R.C. Meurkens, Punitive Damages: The civil Remoedy in American Law,
Lessons and Caveats for Continental Europe (Deventer: Kluwer, 2014).

On calculating the amount of these damagoes, see above section B.ILY

See art. 9 ol the Directive; R.J.J). Westerdijk, Produktenaansprakelijkheid voor soft-
ware, Ph.D. diss. VU (Deventer: Kluwe:, 1995), p. 45; L. Dommering-van Rongen,
Productaansprakelijkheid, Ecn rechtsvergelijkend overzicht (Deventer: Kluwer,
2000, p. 135 and p. 137; Commissic van de Eutopese Gemeenschappen, Groenboek
Wettelijk aansprakelijkheid voor producten met gebreken, COM (1999) 396 del,
[Brussel: 1999), p. 30: ECJ 10 May 2001, C-203/99 {Veedfald), EuZW 2001, 378 with
note Geiger, paras. 29 and 32.

Hof's-Hertogenbosch 1 September 2008, ECLL:ML: GHSHE:2009:BJ7299.

Leaving aside the franchise of 500 Euro for damage te property used in a pnvate set-
ting. Sce above.
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to limit an award in a specific case on the basis of equity and reasonableness (see
art. 6:108 BW) if it feels that granting the full amount of damages that would nor-
mally be recoverable, would lead to unacceptable consequences, given the nature of
the liability, the legal relationship between the parties, and their mutual financial
capacities. The court can only lower the award to the level at which insurance is or
should have been available.™ The HR has warned lower courts to be very cautious
when using this power,” so it has not (yet) gained much popularity.

ECJ case law also supetimposes a duty on courts to act cautiously when limiting or
deducting damages. In the Veedfald-case,'® the ECJ made clear that, although the
precise interpretation and meaning of the term *damages’ has been left to the na-
tional courts and legislators, the Directive does entail the duty to secure a reason-
able and full reimbursement of the damage (both personal injury and property da-
mage) caused by a defective product, since the national laws may not interfere with
the useful effect of the Directive. This means that a member State may not limit the
categories of recoverable (material} damages.

Looking to the size of ewards, especially for non-pecuniary losses, art. 6:106 BW pro-
vides that if a victim has sustained physical harm, he is also entitled to compensa-
tion for non-pecuniary loss {damages for pain and suifering; smartengeld). The
amount thereof is to be established by the (lower) courts on the basis of equity.!%% In
determining what amount is to be awarded, all circumstances need to be taken into
account.'® In a case decided in 1892, the HR stated the following are especially re-
levant here: the nature of the liability,'®® the nature, duration and intensity of the
pain, the suflering and the loss of ‘joy of life' sustained by the patient which follow
from the act on which the liability is based.' The court must further take notice of
the amount awarded by other courts in comparable cases, including the highest
amounts awarded, taking into account the inflation rate since these cases were
decided. The court may also take into account developmenls regarding the amounts
of compensation in other countries, albeit such developments may not be decisive
for the amounts o be awarded in the Netherlands.!'® In practice, courts, lawyers
and insurance companies use the Smariengeldbunde! as their point of reference.
The Smartengeldbunde! is (now) published every year (with online updates) and
contains a listing of amounts of compensation for non-pecuniary damages awarded
by courts in certain types of cases over the years.'!! Generally, the level of compen-

199 See L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsvergelijkend
overzicht (Deventer: Kluwer, 2000}, p. 146.

104 5ee HR 28 May 1999, NJ 1899, 510 (GJ/H.).

193 ECJ 10 May 2001, C-203/99 {Veedlald), EuZW 2001, 378 with note Geiger, paras. 27-
29,

% The HR does not touch upen the amount of compensation that is awarded for non-pe-
cuniary losses by the lower courts, see HR 8 July 1992, NJ 1992, 770 (AMC/Q.), and
HR 17 November 2000, NJ 2001, 215 with note ARB (Druijil/B.C.E. Bouw).

197 Cf. HR 17 November 2000, NJ 2001, 215 with note ARB [Druijt/B.C.E. Bouw).

198 For instance: tortuous or contractual liability, fault-based or strict liability, or the spe-
cific type of liability {employer's liability, trallic liability, products liability or services
liability).

199 Cf. HR 8 July 1992, NJ 1992, 770 (AMC/Q.). To that extent also HR 17 November
2000, NJ 2001, 215 with note ARB (Dnuijfi/B.C.E. Bouw), a case in which the liability
of a building company towards his wounded employee was invoked. See also 5.D.
Lindenbergh “De hoogte van het smartengeld in Nederland; een verkenning van de
top” VR 1999, p. 131-132.

' Cf. HR 17 November 2000, NJ 2001, 215 with note ARB (Druijit/B.C.E. Bouw}.

"1 Cf. W.C.T. Welerings, Vergoeding van letselschade en transactiekosten {Deventer:
Tjeenk Willink, 1999), p. 93-94. The latest (20th) edition is published in 2015 by
ANWB, The Hague.
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sation for non-pecuniary luss awarded is not all that high in the Netherlands, with
claims not exceeding DEL 250,000 (113,445 Euro) for the more severe cases.''? The
highest amount was awatded in 1992 in a case of (wrongful) contamination with the
HIV-virus; the amount awarded was then DFL 300,000 (136,134 Euro).'"* There is
nol even a real trend towards higher awards discernible in case law,''* at least not if
one makes allowance for the fact that awards rise to compensate for inflation.!'®

Remarkahbly, the most important legal decision in this phase of development
on defective products seems to have been a case on general contract law. 118

To elaborate on this, a few words on general contract law, most notably art. 6:74, 75
BW: a contractual delect is present when the performance does not meet the stan-
dard agreed to in the contract {e. g., the buyer of a new car can cxpect the oil system
te be in good working order''?). Liability is then given, unless the seller can right-
fully claim that the damage is not accountable to him (teerekenbaar). Even if there is
no subjective fault, this accountability of the seller can still be present, however,
based on the norms in socicty (verkeersopvatlingen). To illustrate the extent of this
rule on accountability: even if the seller did not know and should not have: known of
the defect of an industrially made product, the damage is to be borne by him. There
arc only very specific exceptions to this general rule.’®

Of course there have been some cases on products liability in the years after
2000, but the importance of those cases. as said, has been relatively minor.*!*

112 of, §,D, Lindenbergh "De hoogle van het smartengeld in Nedetland; een vetkenning
van de top” VR 1899, p. 129{f.; T. Hartlief, 'Een steen in stilstaand water’, NJB 2014
(34), p- 2287. But many more authors are complaining about the amaunts of compen-
sation (being loo low).

HR B July 1992, NJ 1992, 770 (AMC/O.). CI. 5.D. Lindenbergh "De hoogte van het
smariengeld in Nederland; een verkenning van de top” VR 1989, p. 129 ard 133;
T. Hartliel, "Een steen in stilstaand water', NJB 2014 (34), p. 2287 .

L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsvergelijkend over-
zicht (Deventer: Kluwer, 2000}, p. 203. See also K.J. Groffen “The Netherlands” in
D. Campbell (ed.), International Product Liability {London: Lloyd's of London Press,
1993), p. 393, and the literature mentioned above.

From HR 17 November 2000, NJ 2001, 215 with note ARB (Druij{l/B.C.E. Bouw}, it be-
comes clear that the court must take the inflation rate into account when comparing
an carlier case with the present claim.

HR 27 April 2001, NJ 2002, 213 (Oerlemans Agto/Dricssen). Other cases that reached
ihe HR were handled without a judgment on the merits, see HR 9 June 2006, RvdW
2006, 601 (Bayer Cropscience); HR 29 June 2007, ECLI:NL:HR:2007:BA2923 (Cell-
pack), and HR 18 October 2013, RvdW 2013, 1253 {X./LUMC), or dealt only with pri-
vate international law issucs, see HR 4 April 2008, NJ 2008, 202 (Zuid-Chemie/ Phil-
lippo's Mineralenfabrick), or with the general rules on prescrption, see HR 2
December 2011, RvdW 2011, 1495 (Nefalit/Schraa). CI also C.J.M. van Doorn & 5.B.
Pape, "Productaansprakelijkheid en productveiligheid 2009-2013", TvC 2014-2,
p. GBI

See Rb. Alkmaar 30 December 1999, NJ 2000, 728 (Vlaar/Polderman). Of course sales
law {art. 7:17 BW) will in such a case also apply.

See HR 27 April 2001, NJ 2002, 213 (Oerlemans Agro/Driessen).

Sce above, at note 116, and for instance from lower courts Rb. Den Bosch 15 June
2005, JA 2005/69 (A./Organon Nederland) and Rb. Amsterdam 8 July 2005, JA 2005/
82 {A/Merial) both on the burden of proof, and Rb. Middelburg 13 July 2005, JA
2005/104 (C./V ), a case on the duty to warn. For a further overview of lower case law,
see C.J.M. van Doorn & W.H. van Boom, "Productaansprakelijkheid en productveilig-
heid”, TvC 2004, p. 100-106 dealing with for instance cases on an exploding bottle
and the use of tampax, and C.J.M. van Dootn & 5.B. Pape. “Productaansprakelijkheid

=

-
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One of the Supreme Court cases that did come up dealt with a toxic chemical
used by farmers. The chemical {from somewhere in Russia) had been mixed
with another chemical, making it poisonous for the crops it should have pro-
tected. The farmers sued not the persons from whom they had purchased the
chemical but the next party in the chain of sales, the importer Helm AG, and
they did so with success. Since the use as a chemical to protect the crops
against bugs, et cetera, was a normal use for which the product was intended,
the chemical did not offer the safety one couid have expected. Whether or not
the product was in conformity with what was expected between Helm AG and
its direct purchasers is of no relevance. This means a contractual fault earlier
in the chain is no prerequisite for a valid tort claim.*”

Another important aspect of this case is that the Supreme Court makes it clear
that, contrary to the development dealt with above (section B.I1.6.), there is
still'*! a difference between the general tort liability and the Directive liabili-
ty, namely that in tort the negligence (in the narrow sense of guilt) still needs
to be established next to the element of wrongfulness. General tort law on pro-
ducts is thus not & form of strict liabitity.'**

To be sure, not even the development in the case law of the ECJ has changed
this phase of tranquillity. The ECJ cases in point have of course been noticed
and discussed, at least to some extent, but they have not become all that fami-
liar to the practitioner, we believe.'?® Of course, everyone knows the rules on
products liability in the Civil code are European by nature and those who
write on it take this into account,'®* but that's about as far as the European
background goes.

It is quite remarkable that the cases of the ECJ received relatively little attention in
the Netherlands, since they are highly important for the extent of the Directive liabi-
lity, the room it leaves for national rules and the interpretation of the rules origina-
ting from the Directive. Given the case law as it stands now, the natienal laws are, at

en productveiligheid 2009-2013", TvC 2014-2, p. 661f. Cf.also Hof Arnhem 13 April
2004, NJ 2004, 612 {Eternit Fabrieken/X.} on the duty to warn for the use of asbestos.

12 HR 29 November 2002, NJ 2003, 50 (Helm AG/Aerts c.s.), at 3. 6. 3.

21 The same could be and was concluded from HR 2 February 1973, NJ 1973, 315 with
note HB {Leaking Water Bottle}.

37 HR 29 November 2002, NJ 2003, 50 (Helm AG/Aerts ¢.s.), at 3. 8. 2

23 The ECJ cases we mean are of course ECJ 23 May 1997,C-300/95 {Commission/UK),
Jur, 1997, p. [-2649, NJ 1998, 522; ECJ 10 May 2001,C-203/99 (Veedfald), EuZW
2001, 378 with note Geiger; ECJ 25 April 2002, C-183/00, [2002] ECR 1-3901 {Maria
Victoria Gonzédlez Sdnchez/Medicina Asturiana SA); ECJ 25 April 2002, C-52/00,
[2002] ECR [-3827 (Commission v France); ECJ 25 April 2002, C-154/00, [2002] ECR
1-3879 (Commission v Greece); ECJ 10 January 2006, C-402/03; NJ 2006, 286 {Skov};
ECJ 14 March 2006, C-177-04 {Commission v France) ECJ 9 February 2006, C-127/04
(O'Byrne v Sanofi Pasteur) and ECJ 2 December 2009, C-358/08 (Aventis Pasteur v
O'Byrme}; ECJ 4 June 2009, C-285-08; NJ 2009, 537 (Moteurs Leroy Somers v Dalkia
France); ECJ 21 December 2011, C-485/10 ([CHU Besancon v Dutrueux).

' sec especially A.LM. Keirse. "Richtlijn 1985/374/EG inzake de aansprakelijkheid
voor producten met gebreken”, in: A.S. Hartkamp (e.a.), De invloed van het Europese
recht op het Nederlandse privaatrecht, Deventer: Kluwer 2014, p. 33 e.v.
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least to a certain extent, bound by the state of the law as it was at the time the Direc-
tive was introduced in 1985, This means for instance that introducing a new stalu-
tory regime on [strict) liability for (certain) products is not allowed.

In this respect, art. 13 of the Directive deserves our full attention. This article states

that the Directive shall not affect any rights which an injured person may have ac-
cording lo the rules of the law of contractual or non-contractual liability or a special
liability system existing at the moment when the Directive is notified. Or, as tnost
people read it, existing laws and rules on product liability are lelt as they were. But,
the ECJ thought somewhat different and gave the article a quite far-reaching mean-
ing. [n three cases decided on the same day, partly dealing with the same topic and
partly exact copies of each other,’®* the ECJ first decided that it followed from the
Directive and the legal basis for that Directive that a total harmonisation was meant
to be enacted by the Products Liability Directive for those topics that the Directive
dealt with.'® Thus, France was sanctioned for not enacting the Directive properly

{ignoring the € 500 franchise; changing the development risk defence and making

the distributor liable in the same manner as the producer) just as Greece (no fran-
chise introgduced). Given these decisions, the only sale mtroduction of the Directive
into one's own law would b to enact a literal translation. There's not much room to
manoeuvre.

Furthermore, it was decided in these cases that art. 13 of the Directive cannot be in-
terpreted as giving the Member States the possibility of maintaining a general sys-
temn of product liability different from that provided for in the Directive. The Court
also 5eu;s:f"7

Hr 5

L]

127

26

31. The reference in Article 13 of the Directive to the rights which an injured
person may rely on under the rules of the law of contractual or non-contractuat
liability must be interpreted as meaning that the system of rutes put in place by
the Directive, which in Article 4 enables the victim to seek compensation where
he proves damage, the defect in the product and the causal link between that
defect and the damage, dees not preclude the application of other systems of
contractual or non-contractual liability based on other grounds, such as fault or
a warranty in respect of latent defects.

32, Likewisc the reference in Article 13 to the rights which an injured person
may rely on under a special liability system existing at the time when the Di-
rective was notified must be construed, as is clear from the third clause of the
13th recital thereto, as relermng to a specific scheme limited to a given sector of
production (see judgments of today in Case C-52/00 Commission v France
|12002] ECR 1-0000, paragraphs 13 to 23, and Case C-154/00 Commission v
Greece |2002) ECR 1-0000, paragraphs 9 to 19).

33. Conversely, a system of producer liability founded on the same basis as
that put in place by the Directive and not limited to a given sectar of production
does not come within any of the systems of hability relerred 1o in Article 13 of
the Directive. That provision cannot therefore be relied on in such a case in of-

ECJ 25 Apnl 2002, C-183/00, [2002] ECR [-3901 (Maria Victoria Gonzalez Sinchez v

Medicina Asturiana SA); ECJ 25 April 2002, C-52/00, |2002] ECR [-3827 (Commission
v France), and ECI 25 April 2002, C-154/00, |2002] ECR 1-3879 (Commission v
Greece),

This is confirmed in ECJ 10 January 2006, C-402/03 (Skov). See also A.L M, Keirsc,
“Richtlijn 1985/374/EG inzake de aansprakelijkheid voor producten mel gebreken”,
in: A 8. Hartkamp {e.a.), De invioed van het Europese recht op het Nederlandse pri-
vaatrecht, Deventer: Kluwer 2014, p. 48,

ECJ 25 Apnl 2002, C-183/00, [2002] ECR [-2901 (Maria Victoria Gonzélez Sanchez v
Medicina Asturiana SA}.
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der to justify the maintenance in force of national provisions affording greater
protection than those of the Directive.

34. The reply to the question raised must therefore be that Article 13 of the Di-
rective must be interpreted as meaning that the rights conferred under the leg-
islation of a Member State on the victims of damage caused by a defective pro-
duct under a general system of liability having the same basis as that put in
place by the Directive may be limited or restricied as a result of the Directive's
transposition into the domestic law of that State.

Given this case law one must conclude that enacting & rule that is more profitable
for victims, lor instance a rule that would relieve the victim from part of the burden
of proof (e.g. art. 6:99 BW on alternative causation) is no longer possible for “da-
mage caused by a defective product under a general system of Hability having the
same basis as that put in place by the Directive” (i. e., a risk based liability). For a
system not having “the same basis” as the Directive (i e., a fault based liability}, it
will however still be possible to introduce such a provision or another form of in-
creasing a victim's chance at success.!*®

Introducing a rule like the one mentioned (a reversal of the burden of proof) as part
of the national general law of negligence might thus still be possible in our view. In-
troduction of such a rule would not be possible however as part of the art. 6:185 fi.
BW and not as pari of a possible tetally new regime of liability (also) dealing with de-
fective products, not based on fault (and thus having the same ground as the Direc-
tive).

The problem here is of course the dilficulty in determining the difference between
fault and risk, and then the position & national system or indeed the Directive holds
in that respect. What is fault based, what is risk based? Where does one draw the
line?
Other product liability cases that reached the Dutch Supreme Court aver the
last years have not drawn any major attention from anyone.'?® One last excep-
tion might be found in the case in which the Supreme Court decided that in
order to ground liability under art. 6:162 BW for a product this has been put
on the market, it is not necessary that the product as such, i. e, the product in
general, or the entire species of which the product is but one example, is de-
fective in the sense that it causes damage when used normally for its intended
purpose.'®® As this outcome was no real surprise of course, this case is no-
where near being a big, important, and/or possible shocking case.

I11. And now what? Possible future trends ...?

What could be the further direction of Dutch law in this respect? What, if any-
thing, does the future held for product liability law in the Netherlands? One
might speculate somewhat on these topical issues by following two general
lines of thought: stricter liability and consumer protection.

28 That the difference between fault and no-fault liability is decisive was confirmed in
ECIJ 10 January 2006, C-402/03 (Skov).

122 Of course there are plenty of interesting lower court decisions, see on those case e.g
CJ.M. van Doorn & S5.B. Pape, “Productaansprakelijkheid en productveiligheid
2009-2013", TvC 2014-2, p. 66 1L

130 5ee MR 4 February 2011, NJ 2011, 69 (Amlin/Deutz).
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First, are we heading towards a stricter liability or not? On a general level,
Dutch society has undergone the industrial revolution much like the other
countries surrounding it. It started from a laissez-faire type, liberal society,
focussing on the individual. Liability is then based on fault, on an individual
making a mistake. Later on, starling around 1900, but most natably after
World War Il, a more social way ol thinking has emerged. Liability can since
be a form of strict liability as well. The fact that no one was actually, personally
to blame is no longer prohibitive for liability. Damage then can also be borne
by society as a whole or by insurance, making it easier for people to sue an-
other.!™

Of course, this at best sketchy outline of the development in Dutch society does no
justice whatsoever to what actually happened and the profound influence it had. it
serves only as a reminder that these general trends in society also play a part as re-
gards products liability. Along the same lines, the growing specialisation, the
change from a rural to an urban society, the growth of the population, the rise of
brands and of advertising, et cetera, also will have to be taken Into account

Next to these societal developments, the more legal aspect of the growth {or, the
myth of) the claim culture in the Netherlands and elsewhere should be taken into
account. For the Nethertands, strong evidence te support the claim that liability is
going threugh the roof, is missing.

National tort law on products liability however, has not yet gone {and pro-
bably will not go) so far as to introduce a real strict liability instead of a negli-
gence liability outside the area of application of the European Directive, bul
liability has tended to become more strict, just as and maybe even more than it
has become under the normal negligence standard as used in other areas of
tort law in the last few decades. In the area of general tort law, there are no
specific statutory rules for particular groups of plaintiffs, such as, for example,
rules aimed at protecting consumers. However, if one of the parties {o the ac-
tion is a consumer, this could influence the strictness of the negligence stan-
dard as applied by the courl in the specific circumstances. In any case, it
seems that in products liability, more is expected of a producer, even though
the same negligence standard is used.

An example of this trend can be found in the case of Koolhaas/Rockwool. The HR
decided that when the producer of a certain labric changes the structure of the lab-
ric, he must not only inform the buyers of that labric, who use the fabric lo make cer-
tain goods, but also the buyers ol these goods.' Another example of the tendency
towards a stricter standard regards the proof of a claim. In that respect, the plaintiff
receives help from the courts. How far this helping band reaches (whether it consti-
tutes a complete reversal of the burden of proof - and if so, with regard to what ele-
ments of the claim - or only constitutes a limiled rule on the use ol presumptions)
has not yet been made totally clear by the HR, ' and the literature is divided on the

M gee G.H.A. Schut, Productenaansprakelijkheid (Zwolle: Tjeenk Willink, 1974},
nr. 21 1L, for a general account in relation to products liability.

132 1R 22 October 1998, NJ 2000, 159 note Bloembergen (Koolhaas/Rockwool).

133 Tp be precise: the case of HR 24 December 1993, NJ 1994, 214 (Leebeek/Vrumona)
seems to point toward the use of presumptiens with regard to the prool of the existence
of a defect: the Dicky Trading H-case (HR 26 January 1996, NJ 1996, 607 with note

28 Giesen/De Kezel



Product Liability in the Netherlands 5000

subject.®* However, what is clear is that at least some of the relevant facts need to
be proved by the delendant, and that fact in itself already makes liability stricter.!®

An example in this respect concerns the question as to the time the defect occurred,
According to the Directive, the producer is required to prove that the product was not
yet defective at the time it was put on the market. Under general tort law, the client
used to have to prove that the defect existed before the product was put on the mar-
ket. However, nowadays, even under general tort law, the producer is required to
prove that the product was not defective when it was put on the market (art. 6:185
para. 1 sub b).'*® The main arguments for a stricter form of liability of the producer
vis-a-vis the consumer seem to be the following: 1) Although it may be unavoidable,
and, therefore, not anyone's fault, that occasionally a bad product leaves the factory,
the consequences of this should be borne by the manufacturer since he is the only
party capable of controlling in any way what leaves the factory; the consumer is not
able to check products for safety. 2} The consumer is also without control over the si-
tuation in the factory; what goes on there is totally within the domain of the manufac-
turer. 3) That same manufacturer is also the person best able to prevent damage from
occurring, and liability might persuade him to de whatever is necessary in that res-
pect. Furthermore, 4) if a preduct is a source of danger of some sort, the producer
should bear the risks of that danger materialising, and 5) the consumer is in need of
specific protection, Finally, 6) the manufacturer is the one making a profit. The per-
son that stands to gain from manufacturing a product should also be the ene to bear
the costs of manufacturing that product. Those costs include paying damages.'”” [n
cases where the prool of a products liability claim is troublesome, another important
argument could be that 7) the protection that the rule of substantive law (for instance,
the negligence standard} is willing to offer, should not be robbed of its potential ef-
fects only because {pari of) the claim is very hard or impossible to prove, In such
cases, the rules on (the burden of) proof should be relaxed or altered. The protection
that the substantive norm offers should not be lost because of difficulties of proof.'?®

WMK) and the later case law involving the so-called ‘omkeringstegel’ seems to help
the plaintiff with causation; and with regard to the subjective fault of the defendant,
there is some discussion on whether there is a reversal of the burden of proof {based
on HR 2 February 1973, NJ 1973, 315 with note HB {Leaking water bottle) or whether
there is only an obligation for a defendant to supply the plaintiff with materials with
which he can try to start proving his claim {based on HR 6 December 1996, NJ 1997,
219 {DuPont/Hermans)). On this, see {1.2.4,

134 1. Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001), p. 218-220 (consider-
ing the element of wrongfulness), p. 227-229 {on causation) and p. 232-233 (with re-
gard to the element of subjective fault), with further refetences, and L. Dommering-
van Rongen, Productaansprakelijkheid, Een rechtsvergelijkend overzicht (Deventer:
Kluwer, 2000, p. 3 and 34.

13% Sae, for instance, HR 24 December 1993, NJ 1954, 214 {Leebeek/Vrumona), and on
the increase of 'strictness’ of liability rules in relation to changes in the rules on bur-
den of prool, I. Giesen, Bewijs en aansprakelijkheid (Den Haag: BJu, 2001}, p. 466~
467 en 468-470. Another example of more ‘strictness’ through the law of evidence is
to be found with regard to causation, see the Des-case dealt with below.

138 5ee 1. Glesen, Bewjs en aansprakelijkheid {Den Haag: BJu, 2001), p. 202 and p. 235,
based on HR 24 December 1993, NJ 1994, 214 {Leebeek/Vrumona). An example of the
opposite (old) solution is Hof Leeuwarden 21 December 1994, TvC 1995, 122 (Zee/Ba-
tavus).

'3 For an overview, see . Giesen, Bewijs en aansprakelijkheid (Den Haag: Biu, 2601},
p. 238-240, with further references. Mention is also made of the fact that insurance
coverage is easily attainable for & producer.

19% See 1. Giesen, Bewijs en aansprakelijkheid {Den Haag: Blu, 2001), p. 239, applying
this argument to defend a reversal of the burden of proofl with regard to causation
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The developments sketched above should be contrasted with the path taken
by liability based on the Directive. This form of liability seems to have moved
towards a (more) fauit-orientated liability, leaving some of its strict liability
features behind.'®® The net result would be that the European and Dutch sys-
lems have grown towards each other. This is not at all strange, of course, since
both liability systems have to operate within the same system of (tort) law, re-
gardless of its {European) origins, and both are laid down in the same
Code. '

Second, are we moving towards more consumer protection? There seems to be
a general trend in Dutch tort law, at least in the case law of the Supreme
Court, towards greater protection for (personal injury) victims of 'wrongful’
acts."! This protection of victims could also be stated in terms of consumer
protection, since both basically cover the same (potential}) group of victims.
For example in a decision of the Court of Appeal in Leeuwarden'* the impor-
ter of fireworks was held liable for the damage of fireworks exploding before
reaching a safe altitude. This 'protection against personal injury’ development
is not confined to preducts liability, but one of the major examples of this ten-
dency does involve products liability concerning a medical product,

In the so-called Des-case,’*” named after the drug by that name that was claimed to

be defective'*! several victims sued several producers of the drug. Leaving the ques-
tion of wrongfulness aside for the time being, the first issue that was raised con-
cemed the question &s to whether the claimants should sue all of the (old) producers
of Des to be able to rely, as they wanted to, on the rule of alternative liability as lait
down in art. 6:99 BW, reversing the burden of proof on the element of causation.'**

after a breach of the producer's duty to warn has been established, and p. 4491 in
general.

39 gee section B.L

40 1. E.H. Hondius "Produktenaansprakelijkheid: de voordelen van een dualistische re-
chtsorde"” AA 1996, p. 329, claiming that cross-fertilisation will be easier 1f both sets of
rules are integrated {in one Code). M.B.M. Loos, Spontane harmonisatie 1n het con-
tracten- en consumentenrecht, Inaugural Lecture Amsterdam (Den Haag: BJu, 2006)
shows that this integration also leads to problems of coherence and that this cross-fer-
tilisation is not always present.

4! See T. Hartliel & R-J Tjittes “Kronick van het vermogensrecht” NJB 2001, p. 1473.
See also C.J.M. van Doorn & S.B. Pape, "Kronick productaansprakelijkheid en pro-
ductveiligheid 2005-2008", TvC 2009, 2 p.56; C.J.M. van Doorn & 5.B. Pape, Noot bij
drie uitspraken van Hvl EG, Jurisprudentie aansprakelijiheid 2006, 4 p. 438-455.

42 Hol Lecuwarden B lebruari 2011, ECLLENL:GHLEE:2011:BQ0194 (X/Evuco Vuur-
werk ).

43 Spe HR 9 October 1992, NJ 1994, 535 with notc CJHB (Des); L. Dommering-van Ron-
gen “Product liability in the Nethetlands: a European perspective” in E. Hondius
{Ed.}, Modem Trends in Tort Law, Duich and Japanese Law Compared (The Hague/
London/Boston: Kluwer Law International, 1999) p. 135-145, p. 144-145.

*4 The drug caused a rare form of cancer, striking not the mothers taking the drug in the
1960's to prevent premature childbirth, but instead, and years later, their daughters.

45 The rule basically states that if damage can be the consequence of two ot more inci-
dents for each of which a different person is liable and that damage is indeed caused
by one of these incidents, all of these persons are obliged to repair the damage, unless
the person proves the damage was not the consequence of the incident for which that
person himself is liable. The burden of having to prove who actually caused the da-
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The problem was that the claimants couldn't do this because not all producers were
still in business or traceable. The HR decided that it was not necessary to sue every
praducer, and that each of them could be held liable in full,

A second issue in that case was that, since {the mothers of) the victims could not
prove whose drug was used, the claimants were not able to say which producer had
caused whal damage to which victim {the producers all sold an identical product).
The HR decided that, since the right to damages should not be last because of the
mere fact that the claimants could not state whose medicine they had used, the de-
fendants, i.e., the producers, wouid have to prove that the damage was not due to
the use of Des manufactured by them. The burden of proof with regard ta the origin
of the Des, therelfore, rested with the manutacturers. At the end of the day {if one dis-
regards the question as to whether the producers acted wrongfully), any of the vic-
tims of Des could call upon any [and only ote, if so desired) of the manufacturers of
Des that were still in business or traceable, to claim her damages. Each of these
manufacturers were jointly and severally liable for the whole of the damage, leaving
the producer that is being called upon no alternative but to involve all of his known
and traceable co-manufacturers into the proceedings.

As stated above, this consumer protection or victim orientated trend is broader
than the area of products liability. The same seems to be going on in tort law
in general, most notably with regard to areas such as services liahility, traffic
liability and employer's liability, but also with regard to the issue of subjective
fault {which tends to become almost obsolete next to the requirement of un-
lawfulness),'* causation, the burden of proof, and recoverable (forms of) da-
mages. All these developments have made it easier and more rewarding, so it
would seem, to sue. However, since the national laws in Europe are also, and
to an ever increasing extent,’*’ bound by the state of the law as it was at the
time the Directive was introduced {e. g., introducing a new statutory regime
on strict liability for {certain) products is not allowed), the trend on the na-
tional level towards more strict standards is not going to continue end-
lessiy. 148

mage is thus taken away from the claimant. It is paramount, however, that all poten-
tial defendants acted unlawfully, see Hol Den Bosch 31 May 1899, KG 1999, 266
(Staat/De Goey), and probably also that each could have caused the whole damage,
see |. Glesen, Bewijs en aansprakelijkheid {Den Haag: BJu, 2001}, p. 352, lootnote
315,

1% In dogmatic terms, after the unlawfulness is given (art. 6:162 para. 2 one needs 1o see
whether there was fault as well (art. 6:162 par. 3). However, both conditions for a tort
seem to have merged into one condition of objective misconduct, Subjective fault
hardly ever plays a role anymore. This was something that had been going on some
time belore the new Civil Code was enacted but still the two conditions were put in
the BW as separate items. Not evetyone agrees that this should be the way 1o go, how-
evet, see C.H. Sieburgh, Toerekening van een onrechtmatige daad {Groningen: Ph.D
thesis, 2000).

%7 See section B.11.7. above and the ECJ cases on art. 13 of the Directive: ECJ 25 April
2002, C-52/00, [2002] ECR 1-3827 (Commission v France); ECJ 25 Aprl 2002, C-154/
00, [2002] ECR 1-3879 (Commission v Greece); ECJ 25 April 2002, C-183/00, |2002)
ECR 1-3901 (Maria Victoria Gonzélez Sanchez v Medicina Asturiana SA), and ECJ
10 January 2006, C-402/03 (Skov).

'8 See L. Dommering-van Rongen, Productaansprakelijkheid, Een rechtsvergelijkend
overzicht {Deventer: Kluwer, 2000), p. 16-17, and 1. Giesen, Bewijs en aansprakelijk-
heid (Den Haag: Biu, 2001), p. 196-198, with regard to rules on evidence and proof.
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In this respect, one must also keep in mind that in case arl. 6:185 BW applies, the
consumet must claim compensation from the producer. Under the provision of
art. 6:173 BW the owner of the defective product does not bear any responsibility in
such circumstances. The damage is thus channeled to the producer. If it turns out
that the producer cannot be held liable, for example, because the claim has expired
due 1o the three-year limitation period, or because the producers has filed for bank-
ruplcy the victim cannat direct its action to the owner of the defective product. Like-
wise, as staled heloro (section B.1.), art. 7:24 BW stipulates that if a good is sold by a
professional to a consumer and the defect falls under the scope of art. 6:183 BW, itis
nol the seller but (solely) the producer that is liable, unless the seiler knew or should
have known the defect, and guaranteed the absence of the defect, In case of pre-
scriptilo“? or bankruptcy, the consumer does not have a right of recourse against the
seller.”™

C. Outlook

We have seen a development towards a more objective approach as well as to-
wards achieving greater protection for customers in products liability law. The
arquments for doing so have been listed and seem to be valid. At this point in
time, the more general trend in product liability law in the Netherlands seems
to be however, that the development of the rules has reached some lorm of
stand-still, This is especially due to the case law of the ECJ (which in essence
freezes the state of the law as it was around 1985, and that state of affairs was
not all too consumer friendly), as well as to the reminder, on the naticnal level,
that both wronglulness and subjective fault need to be present. Be that as it
may, the more general conclusion to draw, for better or for worse, is that in
practice, products liability is not really a big issue in the Netherlands.

"9 Sae also A L. M. Keirse, "Richtlijn 1985/374/EG inzake de aansprakelijkheid voor pra-
ducten met gebreken”, in A.5. Hartkamp (e.a.), De invioed van het Europese recht op
het Nederlandse privaatrecht (Deventer: Kluwer, 2014), p. 33 ev.; AL.M. Keirse,
‘Europeanisering van verbintenissenrecht’, in: A LM. Keirse & P.M. Veder, Europea-
nisering van vermogensrecht (Deventer: Kluwer, 2010).

kil Giesen/De Kezel



