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Executive Summary

This report is devoted to the mapping of legal and policy instruments of the EU for human rights and
democracy support. In particular, it highlights the EU’s human rights priorities in terms of themes and
vulnerable groups in its external action based on a review of EU policy documents and literature. In
order to do so the report first identifies the instruments that set up the frame of the human rights and
democracy policy.

The framework of the EU’s human rights and democracy policy is presided by the Strategic Framework
on Human Rights and Democracy, which establishes the principles, objectives and priorities that must
guide the EU’s action. Two general objectives, each with a different scope, can be identified in the
Strategic Framework: the EU’s and its Member States’” commitment to promote the universality of
human rights and the EU’s determination to promote human rights and democracy in its external action.
In addition, the Strategic Framework highlights some areas of action which identify specific objectives
and priority themes and groups. Although the Strategic Framework is on human rights and democracy,
the emphasis throughout the document is on human rights, not on democracy. Democracy is ‘an
aspiration’ that it is not defined. There are other relevant documents that set out the EU’s human rights
and democracy policy. As well as general policy papers on mainstreaming human rights and promoting
human rights and democracy in the EU external action, there are specific human rights guidelines on
priority themes and vulnerable groups and human rights strategies towards particular third countries.

In order to implement its human rights and democracy policy, the EU has developed a broad range of
instruments. Some of them have been especially created in order to contribute to the specific objective
of the promotion of human right and democracy worldwide; in particular, the EIDHR, the human rights
clauses, the human rights focal points in EU Delegations, the EUSR for Human Rights, election support
and the human rights dialogues and consultations. Moreover, the EU uses other traditional instruments
of its CFSP to promote human rights and democracy in its relations with third countries. These
instruments respond to the EU’s objective of mainstreaming human rights and democracy in all its
policies and actions toward third countries. Among them, those that should be highlighted are the EU’s
action in multilateral fora, bilateral political dialogues, démarches and declarations, , CFSP decisions,
restrictive measures and, finally, thematic and geographic financial programmes.

Regular assessment of the implementation of the EU’s human rights and democracy policy is one of the
outcomes stated in the Action Plan. This evaluation of policy is mainly carried out through one specific
instrument: the EU’s Annual Report on Human Rights and Democracy in the world. In addition, as a
consequence of the EU’s approach to put human rights at the core of its external action, human rights
and democracy promotion constitute also an important part of other EU’s Annual Reports relating to
other external policies, such as CFSP and Development.
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In addition to the general policy on human rights and democracy, the EU has developed specific policies
in some priority themes and towards particular vulnerable groups. This report examines them
individually starting with a historical perspective and considers the internal and external dimensions and
the financial instruments, and the priority themes that have been translated into actions in the Action
Plan. It analyses the promotion of freedom of expression online and offline, the promotion of freedom
of religion or belief, the implementation of the UN Guiding Principles on Business and human rights, the
support for the abolition of the death penalty, the eradication of torture and other cruel inhuman or
degrading treatment or punishment, the promotion of administration of justice and compliance with
IHL, responding to violations and ensuring accountability, and the effective support to human rights
defenders. The majority of them are long-established objectives of the EU’s human rights policy, but this
does not imply that, since its formation, the EU has always devoted attention to the same particular
issues. In fact, the contrary is often the case and in most of the cases the EU follows the development of
events at the international level as it identifies key issues. Generally, the identification of the themes as
a priority has been accompanied by the adoption of human rights guidelines providing legal and
operational guidance to the EU’s work in its relations with third countries. However, there are some
themes that have not been covered yet by guidelines. This shows the differences in the EU policy
developments between the different thematic priorities.

In particular, a thematic area in which coherence of the EU’s policies is called into question is the
promotion of ESCRs. The EU continually emphasises the need to promote the indivisibility of human
rights and the need to protect and promote both civil and political rights and economic, social and
cultural rights. However, a trend towards the marginalisation of EU policies in this field, both at
domestic and international level, can be identified. Further research will be needed in this regard.

This report analyses as well the most recent and the most important instruments regarding vulnerable
groups. In this regard, it focuses on LGBT’s, children, Roma, asylum seekers and refugees, persons with
disabilities, and women, looking at the applicable legal framework and a historical overview of policy
developments and the internal and external EU policies towards these groups. The analysis of EU
documents shows that the EU does not conceive vulnerability as an enduring and universal aspect of the
human condition, but as something that some particular groups suffer from. In connection with the
priority groups identified in the policy formulation documents, the term ‘vulnerable groups’ is routinely
used in the EU policy documents but there is no real reflection on the content of this term. The EU tends
to focus on protecting groups in extremely vulnerable situations, but the focus seems to lie less on
empowerment of these vulnerable groups, although increased participation is an EU-goal for several of
these groups. On the other hand, vulnerability results from the interaction between marginalised groups
and dominant groups: vulnerable groups are ‘created’ by dominant groups. However, the EU human
rights and democracy policy documents show little awareness of this dynamic
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L. Introduction

This report aims to map the European Union (EU) policy and legal instruments for human rights and
democracy support. It looks in particular to the EU human rights priorities in terms of themes and
vulnerable groups for EU multilateral, regional and bilateral cooperation. The objective of the mapping is
to create a basis for the critical assessment that will be conducted under following reports, which will
then be looking at whether the aforementioned priority themes and vulnerable groups are effectively
and consistently reflected across the range of EU policies.

In order to identify the EU policy instruments and priorities, a systematic review of EU policy documents
and literature has been conducted. The mapping has targeted specifically the instruments developed by
the European External Action Service (EEAS), Directorate General (DG) DEVCO, DG JUST, DG Home and
DG CONNECT. As the end purpose of the project is to help enhance the coherence and effectiveness of
the EU human rights policy, the outcome has been presented following a policy analysis perspective.

The research team is composed of researchers from different European Universities, partners in the
FRAME project, and bring together many different academic backgrounds. It has raised some conceptual
and methodological questions about how to address the report: What is a policy? What are policy
instruments? How should the mapping of EU ‘legal and policy’ instruments be conducted? If the focus of
the report is on the EU foreign policy (external action or even external policies for some analysts) should
references to the internal dimension be included? To what extent should a normative analysis be
incorporated to a, by definition, descriptive mapping exercise?

With regard to the conceptual discussion, the first issue is what a policy is. This is a key question that
this report does not pretend to answer but it should be made clear that there is not a single shared
understanding or response among the researchers engaged in this report . According to one view, there
is no unified EU ‘human rights and democracy policy’ as such, but a patchwork of instruments which
together represent such policy. Other views contend that there is a human rights and democracy policy.
From a policy analysis perspective a “policy’ is understood as a deliberate course of (in)-action, selected
from possible alternatives, in order to achieve certain outcomes. The policy cycle refers to the process of
formulating, implementing and monitoring and evaluating a policy.! Either if we refer to the policy field
or to one stage or all of the policy cycle, a policy is never to be found in one single document. There is no
example of such a single document at the EU level nor at the State level.2

There is also some confusion about the conceptualisation of the EU’s instruments. In general, policy
instruments are understood as ‘the actual means or devices governments have at their disposal for

LIt is important to understand that 'policy' is not a single outcome or event and is usually seen as a cycle, which
moves from agenda setting and policy formulation to implementation, monitoring and evaluation.

2 Other question is that for some foreign policy analysts ‘human rights and democracy including the rule of law is
not a policy as such but a key issue among others of the foreign policy of the EU’. Stephan Keukeleire and Tom
Delreux, The Foreign Policy of the European Union (2nd ed Palgrave Macmillan 2014) 135-155.
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implementing policies, and among which they must selected in formulating policy’.> The choice of a
particular policy instrument can be as significant as the choice to issue policy in a certain field. The
potential range of policy instruments is vast at all levels of government and the EU is no exception.* But
in the EU, the actors involved in the policy process do not have complete freedom to select any type of
instruments they please. Treaty provisions guide this selection process and determine in many cases
what instruments are available to choose from, between legal acts and a wide range of voluntary and
coordinative instruments (soft law) of a various range, including for example Common Foreign and
Security Policy (CFSP) declarations and Commission papers.

Some authors distinguish four sets of instruments (toolboxes) for promoting human rights and
democracy in the EU’s foreign policy:®

l. CFSP_instruments: CFSP declarations and diplomatic activities (both formal and informal

démarches), specific human rights dialogues, CFSP decisions (positions that lead to
sanctions, civilian crisis management operations, electoral support) to third states and also
in a global scale through actions in support of the International Criminal Court, etc. Among
the more targeted EU human rights diplomacy the Council has adopted specific ‘EU human
rights guidelines’ for a limited number of priority areas: the death penalty, torture, children
and armed conflict. Recently, since the adoption of the Strategic Framework and Action Plan
on Human Rights and Democracy (see below, sub-section I1.B.1), Human Rights Country
Strategies, the EU Special Representative on Human Rights and human rights specialists
appointed in EU delegations.

Il. Political Framework Agreements with third countries such as Association Agreements and

Partnership and Cooperation Agreements which include human rights clauses as regular
political dialogues, and the related geographical finantial instruments (the European
Neighbourhood Instrument, the Instrument for Development Cooperation and the
European Development Fund).

M. The European Instrument for Democracy and Human Rights which is more focused and

flexible allowing the EU to work directly with NGOs and international organisations rather
than with governmental actors.

V. Certain internal policies with an external dimension like the fight against the erradication of

trafficking of human beings.

3 Michael Howlett, M. Ramesh and Anthony Perl, Studying Public Policy: Policy Cycles and Policy Subsystems
(Oxford University Press 2003) 87.

4 See Esther Versluis, Mendeltje van Keulen and Paul Stephenson, Analyzing the European Union Policy Process
(Palgrave MacMillan 2011) 55-78.

5 Stephan Keukeleire and Tom Delreux, The Foreign Policy of the European Union (2nd ed Palgrave Macmillan
2014) 135-155. See also Paul James Cardwell, ‘Mapping Out Democracy Promotion in the EU’s External Relations’
(2011) 16 European Foreign Affairs Review 21.
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The approach adopted by the report has been to avoid the classification of instruments based on the
hierarchy of norms (legal and soft law) and on the different types of competences that give rise to the
instruments (CFSP, external policies, internal policies). The focus of the report is on the main
instruments in the form of policy documents that shape the human rights and democracy foreign policy,
using the policy cycle or stages approach. It will map in particular the EU human rights priorities in terms
of themes and vulnerable groups. As the latter can be analysed as a policy area on its own, the
differentiation between internal and external, although possible, is not necessarily coherent in all cases.
Therefore when it is found relevant, references to the internal dimension of the policy are made.

A note of warning to the reader should be made. There are as many types of policy analyses as there are
analysts. In other words, there is not only a single way of achieving this. How one envisages EU policy
analysis is shaped inter alia by his or her beliefs, ideas and objectives of the analysis. Individual
perceptions of what the EU is will determine how we look at the EU. For example the analysis conducted
by a researcher who perceives the EU as a political system with a policy making process and therefore as
a unitary actor which is more than the sum of its different parts (the Member States), will differ from
the analysis done by a researcher who thinks that the EU is just an international organisation but of a
different kind. Although this report has adopted a policy stages approach there are many researchers
involved who do not necessarily share the same understanding about the EU and the same perspective
about how to look at its policies. This means that some inconsistencies will appear. This should not be
considered a weakness but the logical result of a joint effort in a field in which different approaches
coexist.

Finally, academics have difficulties in doing a descriptive exercise without including normative
statements. To the extent possible these have been made in the concluding sections and in the final
part.

To provide an analytical framework as a basis for a critical assessment, this report first identifies in
section Il the instruments that set up the frame of the human rights and democracy policy; in particular,
those in its external action. Then the general instruments for the implementation and evaluation of the
human rights and democracy policy are addressed in sections Ill and IV.

From this starting point the following sections V and VI will deal separately with the human rights
priorities in terms of themes and vulnerable groups which are identified in the Strategic Framework and
the other main documents that constitute the EU’s human rights and democracy policy framework. In
this part each priority is analysed as a single unit in terms of formulation and implementation.
Nevertheless it should not be forgotten that they are part of the broader general framework of the EU’s
human rights and democracy policy detailed in the first part of the report.

Chart 1 shows the overview of this policy framework in its different phases, from formulation to
implementation and evaluation.
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Chart 1. Human Rights and Democracy Policy Framework

1. Financial instrument: European Instrument for | 1. Action in multilateral fora
Democracy and Human Rights 2. Bilateral political dialogue
2. Human rights clauses 3. Démarches and declarations
3. Human rights and democracy focal points 4. CFSP joint actions, common positions and
4. EU Special Representative for human rights strategies and CSDP decisions
5. Human rights dialogues and consultations a. Restrictive measures
6. Election support 5. Thematic financial instruments
7. European endowment for democracy 6. Geographic financial instruments

Specific: EU's Annual Report on Human | Annual reports on the implementation of
Rights and Democracy in the world other policies relevant to human rights.
Other evaluation documents
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II. EU’s human rights and democracy policy framework

A. Introduction

The purpose of this section is to analyse the instruments that set up the frame of the human rights and
democracy policy, in particular, those in its external action. The key document where the EU declares
the principles, objectives and priorities of its policy in this field is the Strategic Framework on Human
Rights and Democracy, adopted by the Council on 25 June 2012. Therefore this section is especially
devoted to the study of this document. However there are other relevant documents that set out the
EU’s human rights and democracy policy that should also be included. Among these, the general policy
papers on which the Strategic Framework builds on and that are mentioned in many EU documents
should be differentiated from the human rights guidelines that are adopted in a specific priority theme
or towards a vulnerable group and the human rights strategies for countries which set up the framework
of the EU human rights policy towards a particular third country.

B. The human rights and democracy policy

1. The strategic framework on human rights and democracy: principles
objectives and priorities

The Strategic Framework on Human Rights and Democracy adopted by the Council on 25 June 2012°
sets, as its name suggests, the framework to guide this fundamental policy area of the European Union.
Although the Framework is a short six-page document designed to be as readable as possible, so as to
be accessible to all citizens, it sets out the principles, objectives and priorities of EU policy in this field. It
is the key document of the EU policy on human rights and democracy.

Human rights, democracy and the rule of law are core values of the EU. Embedded in its founding treaty,
they are stated in Art 21.1 of the Treaty on European Union (TEU) which establishes that ‘the Union's
action on the international scene shall be guided by the principles which have inspired its own creation,
development and enlargement, and which it seeks to advance in the wider world: democracy, the rule
of law, the universality and indivisibility of human rights and fundamental freedoms [...]". These
principles were reinforced when the EU adopted the Charter of Fundamental Rights in 2000, and
strengthened still further when the Charter became legally binding with the entry into force of the
Lisbon Treaty in 2009. Accordingly, the Strategic Framework asserts the Union’s foundation on a ‘shared
determination to promote peace and stability and to build a world founded on respect for human rights,
democracy and the rule of law’.” Therefore ‘these principles underpin all aspects of the internal and
external policies of the European Union’.

6 Council of the European Union, ‘Human Rights and Democracy: EU Strategic Framework and EU Action Plan’,
11855/12 [2012] Annex Il. (Strategic Framework on Human Rights and Democracy or Strategic Framework).
7 Strategic Framework on Human Rights and Democracy;, 2.
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The Strategic Framework provides, according to the Council, ‘an agreed basis for a truly collective effort,
involving EU Member States as well as the EU Institutions’.® It stresses in particular ‘a commitment to
genuine partnership with civil society’. It builds on the 20 December 2011 Joint Communication of the
European Commission (EC) and the EU High Representative for Foreign Affairs and Security Policy
(HR/VP): ‘Human rights and democracy at the heart of EU external action —Towards a more effective
approach’ which suggested key elements for a strategic framework: a vision and actions. It sets out a
vision of how the EU’s external policy on human rights and democracy could be more active, more
coherent and more effective, and describes necessary actions in four areas (delivery mechanisms,
integrating policies, building partnerships, and speaking with one voice).’

The EU policy on this area is based on the following assumptions explicitly expressed in the document:

‘Human rights are universally applicable legal norms’.

‘Democracy is a universal aspiration’.

‘Sustainable peace, development and prosperity are possible only when grounded upon respect
for human rights, democracy and the rule of law’.

The Joint Communication on human rights and democracy at the heart of EU external action establishes
the link between human rights and democracy in a much more straightforward way:

‘Human rights and democracy go hand in hand with the empowering freedoms — freedom of
expression, association and assembly — which underpin democracy’.*

On these premises the Strategic Framework lays out general and specific objectives of the EU policy. The
latter are framed in terms of areas of further action which in turn include some particular objectives.

a) General objectives
The EU and its Member States are committed to promote the universality of human rights. The EU
reaffirms its commitment to the promotion and protection of all human rights, whether civil and
political, or economic, social and cultural. With this aim the EU ‘calls on all States to implement the
provisions of the Universal Declaration of Human Rights and to ratify and implement the key
international human rights treaties, including core labour rights conventions, as well as regional human
rights instruments. The EU will speak out against any attempt to undermine respect for universality of

human rights’.?

8 Council of the European Union, ‘EU adopts Strategic Framework on Human Rights and Democracy’ 11737/12
PRESSE 285 [2012].

% European Commission and High Representative of the European Union for Foreign Affairs and Security Policy,
‘Joint communication to the European Parliament and the Council. Human Rights and Democracy at the heart of
EU external Action - Towards a more effective approach’ COM (2011) 886 final (The Joint Communication on
human rights and democracy at the heart of EU external action or the Joint Communication).

10 Joint Communication Human rights and democracy at the heart of EU external action, 8.

11 Strategic Framework on Human Rights and Democracy, 4.
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The other general objective is the promotion of human rights and democracy in its external action as it is
reaffirmed in Art 21 of the TEU.

There is a difference in the scope of these general objectives. The commitment to the promotion of
human rights encompasses all spheres.'? Thus, within their own frontiers, the EU and its Member States
are committed to be exemplary in ensuring respect for human rights, whilst outside those frontiers, the
promotion of human rights and democracy is considered a joint responsibility of the EU and its Member
States.!® Externally the EU seeks to prevent violations of human rights throughout the world and, where
violations occur, to ensure that victims have access to justice and redress and that those responsible are
held to account. However, the promotion of human rights and democracy should be promoted in the EU
external policies.

b) Specific objectives
With the aim of promoting these general policy objectives, the universality of human rights and human
rights and democracy in its external policy, the Strategic Framework highlights some areas of action
which identify specific objectives and priorities that will be addressed in more detail later in this report.

These are the following:

1. Pursuing coherent objectives in the internal and external areas of the EU’s action.

a. Internally, the EU and its Member States are committed to being ‘exemplary in
ensuring respect for human rights’, and outside those frontiers, the promotion of
human rights and democracy is considered a ‘joint responsibility of the EU and its
Member States.’'

b. Externally, ‘the EU seeks to prevent violations of human rights throughout the world
and, where violations occur, to ensure that victims have access to justice and
redress and that those responsible are held to account. To this end, the EU will:

i. step up its efforts to promote human rights, democracy and the rule of law
across all aspects of external action.’

ii. strengthen its capability and mechanisms for early warning and prevention
of crises that are liable to entail human rights violations.

iii. deepen its cooperation with partner countries, international organisations
and civil society, and build new partnerships to adapt to changing
circumstances.

iv. strengthen its work with partners worldwide to support democracy, notably
the development of genuine and credible electoral processes and
representative and transparent democratic institutions at the service of the
citizen.

12 1pid.
13 Strategic Framework on Human Rights and Democracy, 4-5.
14 Strategic Framework on Human Rights and Democracy, 4-5.
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2. The EU will promote human rights in all EU external policies. In particular:

a.

‘It will integrate the promotion of human rights in trade, investment, technology
and telecommunications, Internet, energy, environment, corporate social
responsibility and development policy as well as in Common Security and Defence
Policy and the external dimensions of employment and social policy and the area of
freedom, security and justice, including counter-terrorism policy.’

‘In the area of development cooperation, a human rights-based approach will be
used to ensure that the EU strengthens its efforts to assist partner countries in
implementing their international human rights obligations.’

3. Implementing EU priorities on human rights, and reinforcing the EU’s commitment to the

promotion of these priorities, will:

a.

‘promote freedom of expression, opinion, assembly and association, both on-line
and offline; democracy cannot exist without these rights.’

‘promote freedom of religion or belief.

‘fight discrimination in all its forms through combating discrimination on grounds of
race, ethnicity, age, gender or sexual orientation.’

‘advocating for the rights of children, persons belonging to minorities, indigenous
peoples, refugees, migrants and persons with disabilities.’

‘continue to campaign for the rights and empowerment of women in all contexts
through fighting discriminatory legislation, gender-based violence and
marginalisation.’

‘intensify its efforts to promote economic, social and cultural rights.’

‘strengthen its efforts to ensure universal and non-discriminatory access to basic
services with a particular focus on poor and vulnerable groups.’

‘encourage and contribute to implementation of the UN Guiding Principles on
Business and Human Rights.’

campaign against the death penalty and torture.

promote the right to a fair and impartial administration of justice, ‘essential to
safeguard human rights.’

‘promote observance of international humanitarian law (IHL).”

fight against impunity for ‘serious crimes of concern to the international
community, including sexual violence committed in connection with armed conflict,
and through its commitment to the International Criminal Court.’

. support human rights defenders and ‘step up its efforts against all forms of

reprisals.’
effectively engage with civil society.

4. Working with bilateral partners:

a.

‘The EU will place human rights at the centre of its relations with all third countries,
including its strategic partners.’
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b. The EU’s policy on human rights will be tailor-made for the circumstances of each

[oN

country, including the development of a country’s human rights strategies.
‘The EU will always seek constructive engagement with third countries; in this light:’
i. it ‘will continue to deepen its human rights dialogues and consultations with
partner countries and will aim to ensure that these dialogues lead to
results.’

ii. it ‘will raise human rights issues vigorously in all appropriate forms of
bilateral political dialogue, including at the highest level.’

iii. it ‘will work with partner countries to identify areas where EU geographic
funding instruments can be used to support projects which bolster human
rights, including support for human rights education and training.’

‘When faced with violations of human rights, the EU will make use of the full range
of instruments at its disposal, including sanctions or condemnation.’

‘The EU will step up its effort to make best use of the human rights clause in political
framework agreements with third countries.’

‘Human rights will remain at the heart of the EU’s enlargement policy.’

5. Working through multilateral institutions which can monitor impartially the implementation

of human rights standards and ensure accountabiliyt of violating States. In particular:

a.

The EU will ‘speak out in the United Nations General Assembly, the UN Human
Rights Council and the International Labour Organisation against human rights
violations.’

The EU will ‘contribute vigorously to the effective functioning of the Human Rights
Council” and will cooperate with countries from all regions to this end.

‘The EU and its Member States are committed to raising Universal Periodic Review
(UPR) recommendations which have been accepted as well as recommendations of
treaty monitoring bodies and UN Special Procedures, in bilateral relations with all
third countries’ and to ‘ensure implementation of such recommendations within
their own frontiers.’

The EU will continue its engagement with the Council of Europe and the OSCE.

It will work in partnership with regional organisations such as the African Union,
ASEAN, SAARC, the Organisation of American States, the Arab League, the
Organisation of Islamic Cooperation and the Pacific Islands Forum, with a view of
‘encouraging the consolidation of regional human rights mechanisms.’

6. Working together:

‘While respecting their distinct institutional roles, it is important that the European

Parliament, the Council, the Member States, the European Commission and the European

External Action Service (EEAS) commit themselves to working together ever more closely to

realise their common goal of improving respect for human rights.’
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As described above under the section titled ‘Implementing EU priorities on human rights’ the
Framework mentions themes and groups which are a priority for the EU. These can be used as a check-
list to assess to which extent the EU human rights policy prioritises what should be prioritised according
to human rights standards and to what extent these priorities are addressed in the accompanying Action
Plan. The chart below compares the priorities identified in the Strategic Framework with the ones
adopted in the Action Plan:

Chart 2.  EU’s Priority themes and groups: the Strategic Framework vs. the Action Plan
PRIORITY THEMES and GROUPS
STRATEGIC FRAMEWORK ACTION PLAN

Implementing EU priorities on HR

V. Implementing EU priorities on HR

Promote freedom of expression, opinion, assembly and
association, both on-line and offline; democracy cannot
exist without these rights.

Outcome 24: Freedom of expression online and
offline. Actions 24 a), b), c), d).

Promote freedom of religion or belief.

Outcome 23: Freedom of religion or belief.
Actions 23 a), b), c).

Fight discrimination in all its forms through combating
discrimination on grounds of race, ethnicity, age, gender
or sexual orientation.

Outcome 22: Enjoyment of human rights by LGBT
persons. Actions 22 a), b).

Advocating for the rights of children, persons belonging
to minorities, indigenous peoples, refugees, migrants
and persons with disabilities.

Outcome 19: Promotion and protection of
children’s rights. Actions 19 a), b), c), d).

Outcome 28: Promote the respect of the rights of
persons belonging to minorities. Action 28.

Qutcome 29: A strengthened policy on
indigenous issues. Action 29.

QOutcome 30: Enjoyment of human rights by
persons with disabilities. Action 30 a), b).

Continue to campaign for the rights and empowerment
of women in all contexts through fighting discriminatory
legislation, gender-based violence and marginalisation.

Outcome 20: Protection of the rights of women,
and protection against gender-based violence.
Actions 20 a), b), c), d), e).

Intensify its efforts to promote economic, social and
cultural rights

Strengthen its efforts to ensure universal and non-
discriminatory access to basic services with a particular
focus on poor and vulnerable groups.

Encourage the implementation of the UN Guiding
Principles on Business and Human Rights.

Outcome 25: Implementation of the UN Guiding
Principles on Business and Human Rights. Actions
25a), b), c).

Campaign against the death penalty and torture.

Outcome 16: Abolition of the death penalty.
Actions 16 a), b), c).

Outcome 17: Eradication of torture and other
cruel, inhuman or degrading treatment or
punishment. Actions 17 a), b), c).

10
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Promote the right to a fair and impartial administration | Outcome 26: Administration of justice. Actions 26
of justice, essential to safeguard human rights. a), b).

Promote observance of international humanitarian law | Outcome 21. Compliance with IHL. Actions 21 a),
(IHL). b), c), d).

Fight against impunity for serious crimes of concern to | Outcome 27: Responding to violations: ensuring
the international community, including sexual violence | accountability. Actions 27 a), b), c).

committed in connection with armed conflict, and
through its commitment to the ICC.

Support human rights defenders and step up its efforts | Outcome 18: Effective support to human rights
against all forms of reprisals. defenders. Actions 18 a), b), c).

Effective engagement with civil society

Chart 2 shows that not all of the priorities identified in the Strategic Framework are translated into
actions in the Action Plan. In this regard, the Action Plan:

— refers only to freedom of expression online and offline while the Strategic Framework includes
freedom of expression, opinion, assembly and association;

— limits the fight against discrimination to the protection of rights of the LGBT persons;

— does not establish actions regarding the protection of refugees and migrants; and

— does not identify actions for some priority themes of the Strategic Framework (promotion of
ESCRs, non-discriminatory access to basic services and engagement with civil society), although
these themes are addressed under other areas of the Strategic Framework.

Thus, further research will be necessary in order to determine to what extent those themes and groups
that do not have actions under the Action Plan are real priorities for the EU’s human rights and
democracy policy and what factors explain this different treatment.

2. Strategic framework background documents
The Strategic Framework builds on some documents which are still considered main documents for the
EU’s human rights policy formulation. This section will be devoted to the study of those documents,
including those formulated within the framework of other EU policies relevant to human rights and
democracy.

a) The European Commission and Special Representative joint
communication entitled '"human rights and democracy at the heart of EU
external action’
As mentioned before, the Strategic Framework builds on the Joint Communication entitled 'Human
rights and democracy at the heart of EU external action — Towards a more effective approach'.’® This
was adopted by the European Commission on 12 December 2011 following a proposal by Catherine
Ashton. It was in turn the result of a lengthy process of consultations, dating back to the informal
meeting of the EU foreign ministers (Gymnich) at Cordoba in March 2010.

15 See fn (n9).

11
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The objective of this Joint Communication was to open a dialogue between the European institutions in
order to make the EU’s external policy on human rights and democracy more active, coherent and
effective and it should be considered as a fundamental step in the development of an EU human rights
strategy for its external action. It proposes further action in four areas:

(i) delivery mechanisms, through the development of tailor-made approaches to maximise the impact
on the ground; the identification of cross-cutting themes; the promotion of the new approach towards
neighbours based on mutual accountability and commitment to the universal values of human rights,
democracy and the rule of law; and the reinforcement of the partnership with civil society;

(ii) integrating policies, by means of the development of a joined-up approach to policy in order to
ensure that all EU external policies relevant to human rights and democracy and the actions developed
in its framework continue to be fully compatible with the respect, protection and promotion of human
rights;

(iii) building partnerships, through the reinforcement of multilateral and regional cooperation; the
promotion of International Justice; the improvement of the effectiveness of human rights dialogues and
consultations; and responding to serious human rights violations through the adoption of targeted
restrictive measures and, finally;

(iv) speaking with one voice, in order to harness Europe’s collective weight in the way that it deals with
human rights and democracy in its external action.®

This communication is based on the Commission Communication entitled ‘The European Union’s role in
promoting human rights and democracy in third countries’ which was adopted in 2001, ten years before
the Joint Communication.!” In this Communication the Commission identified three essential objectives
of the EU’s action at that time:

— The EU seeks to uphold the universality and indivisibility of human rights — civil, political,
economic, social and cultural — as reaffirmed by the 1993 World Conference on Human Rights in
Vienna.

— The EU also upholds the principle that the human rights of women and the girl-child are an
inalienable, integral and indivisible part of universal human rights, as reaffirmed by the 1995
Beijing Declaration and Platform for Action.

— The promotion of pluralistic democracy and effective guarantees for the rule of law and the fight
against poverty.!®

16 Joint Communication Human rights and democracy at the heart of EU external action, 7-18.

17 Communication from the Commission to the Council and the European Parliament, ‘The European Union’s role
in promoting human rights and democratisation in third countries’ COM (2001) 252 final.

18 Ibid, 3.

12
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Moreover, the Commission proposed three areas for effective action:

— ‘Promoting coherent and consistent policies in support of human rights and democratisation:
This applies both to coherence between European Community policies, and between those
policies and other EU action, especially CFSP. It also relates to the promotion of consistent and
complementary action by the EU and Member States, in particular in the promotion and
mainstreaming of human rights through development and other official assistance;

— Placing a higher priority on human rights and democratisation in the European Union's relations
with third countries and taking a more pro-active approach, in particular by using the
opportunities offered by political dialogue, trade and external assistance;

— Adopting a more strategic approach to the European Initiative for Democracy and Human
Rights, matching programmes and projects in the field with EU commitments on human rights

and democracy’.’®

b) The 2009 Council conclusions on democracy support in the EU’s

external relations - towards increased coherence and effectiveness
The 2009 Council Conclusions on Democracy Support in the EU’s External Relations — Towards Increased
Coherence and Effectiveness, where the Council adopted an EU Agenda for action on Democracy
Support in EU external relations,? is also a fundamental document in particular with regard to the EU’s
stance on democracy. The Conclusions set forth the common values, norms and central principles that
constitute the basis of the EU’s action on democracy support. It is a relevant document because they are
not included in the Strategic Framework.

Among these values, norms and principles, the following should be highlighted:?*

— Human rights and democracy are inextricably connected so that only in a democracy can
individuals fully realise their human rights and only when human rights are respected can
democracy flourish.

— ‘Progress in the protection of human rights, good governance and democratisation is
fundamental for poverty reduction and sustainable development.’

— Democracies share certain common features, including respect for human rights and
fundamental freedoms. Special attention should be paid to the principle of non-discrimination
which requires that ‘everyone is entitled to enjoyment of all human rights without
discrimination as to race, sex, language, religion, political or other opinion, national or social
origin, birth or other status.’

19 1bid, 5.

20 Council of the European Union, ‘Council Conclusions on Democracy Support in the EU’s External Relations —
Towards increased Coherence and Effectiveness’ 16081/09 [2009], 11. (EU Agenda for action on Democracy
Support in EU external relations).

21 Ibid, 6-9.

13
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— ‘Democracy, democratic governance, development and respect for all human rights civil,
cultural, economic, political and social are interdependent and mutually reinforcing.’

— NGOs and other non-state actors of partner countries play a ‘vital role as promoters of
democracy, social justice and human rights.’

c) Mainstreaming human rights across CFSP and other EU policies

The EU’s action in the CFSP has to pursue the general objectives of the EU’s external action, and among
them, to ‘consolidate and support democracy, the rule of law, human rights and the principles of
international law’.?2 In 2006, the Council produced a note on mainstreaming human rights across CFSP
and other EU policies, calling for the use of all the CFSP tools, assistance agreements and CSDP missions
for raising human rights issues in the EU’s relations with third countries. The Council also pointed out
the need for establishing a link between all EU policies, including technical cooperation and
development and the external dimension of AFSJ, and the promotion and defence of human rights.?® In
2008, the Council also published a Compilation of EU instruments regarding mainstreaming of human
rights and gender in ESDP.?*

The strong link between security and human rights was emphasised by the 2003 European Security
Strategy. According to it, ‘spreading good governance, supporting social and political reform, dealing
with corruption and abuse of power, establishing the rule of law and protecting human rights are the
best means of strengthening the international order’.?> The 2008 Report on the Implementation of the
European Security Strategy: Providing Security in a Changing World, confirmed this approach,
highlighting the need to continue mainstreaming human rights issues in all activities in this field,
including Common Security and Defence Policy (CSDP) missions, through a people-based approach
coherent with the concept of human security.?® The Joint Communication human rights and democracy
at the heart of EU external action highlights that the EU has to ‘strengthen the focus on the human
rights situation and on the respect for fundamental freedoms in its conflict risk analysis and in its early
warning systems’ and to ‘reinforce its efforts to mainstream human rights and fundamental freedoms in
its conflict prevention, crisis management and peace building activities.’?’

22 Consolidated version of the Treaty of European Union [2012] OJ C 326/13, Arts 23 and 21.2.b) (TEU).

23 Council of the European Union, ‘Mainstreaming human rights across CFSP and other EU policies’ 10076/06,
[2006], 2-6.

24 Council of the European Union, ‘Mainstreaming human rights and gender into European Security and Defence
Policy. Compilation of relevant documents’ (European Communities, 2008).

%5 European Council, ‘A secure Europe in a better world. European Security Strategy’ [2003]
<http://www.consilium.europa.eu/uedocs/cms data/librairie/PDF/QC7809568ENC.pdf> accessed 23 July 2014, 10.
26 European Council, ‘Report on the Implementation of the European Security Strategy. Providing Security in a
Changing World’ S407/08 [2008], 10.

27 Joint Communication Human Rights and Democracy at the heart of EU external action, 13.
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In this regard, the Council's 2010 report Lessons and best practices of mainstreaming human rights and
gender into CSDP military operations and civilian missions,?® together with the Strategic Framework and
Action Plan on Human Rights and Democracy and the EU guidelines on human rights,?® have become the
reference documents for the EU in this field. After the adoption of the Action Plan in 2012, major
developments have been implemented such as the creation of an internal task force on human rights
and gender mainstreaming in CSDP, further development of training modules on human rights, child
protection and gender and the development of a conflict early warning system.3° In 2012 the Council
completed its review of the Implementation of UNSCRs on Women, Peace and Security in the context of
CSDP missions and operations, adopted in 2008, which adds to the broad list of documents on human
rights and gender mainstreaming in CSDP.3!

In connection with development policy, the Strategic Framework on Human Rights and Democracy
expressly states that a human rights-based approach (HRBA) must be used to ensure that the EU
strengthens its efforts to assist partner countries in implementing their international human rights
obligations.®® The European Consensus on Development adopted in 2005 has the objective, among
others, of mainstreaming cross-cutting issues, including human rights and democracy, in the EU’s
development cooperation policy.3® In 2012, the ‘European Parliament Resolution, Agenda for Change:
the future of EU development policy’ also came back to the idea of a HRBA for the entire EU cooperation
process. Finally, the 2001 Council Conclusions on the Commission’s Communication entitled ‘The
European Union's role in promoting human rights and democratisation in third countries’ should also be
mentioned as it was the first to call for the adoption of a Human Rights-Based Approach (HRBA) to
development®.

Regarding trade policy, Art 207.1 of the Treaty on the Functioning of the European Union (TFEU)
requires the common commercial policy to be conducted in the context of the principles and objectives
of the Union’s external action, among them, the principles of democracy, the rule of law, and the
universality and indivisibility of human rights and fundamental freedoms, set forth in Art 21.1 TUE. The
Joint Communication human rights and democracy at the heart of EU external action requires the EU’s

28 Council of the European Union, ‘Lessons and best practices of mainstreaming human rights and gender into
CSDP military operations and civilian missions’ 17138/1/10 REV 1 [2010].

2 In particular, EU guidelines on violence against women and girls and combating all forms of discrimination
against them; EU Guidelines on Children and Armed Conflict; EU Guidelines on promoting compliance with
International Humanitarian Law (IHL); and Guidelines on the Protection of Civilians in CSDP Missions and
Operations.

30 Council of the European Union, ‘EU Annual Report on Human Rights and Democracy in the World in 2012
(Thematic Reports)’ 9431/13 [2013], 61-62. (Annual Report 2012).

31 Council of the European Union, ‘Comprehensive approach to the EU implementation of the United Nations
Security Council Resolutions 1325 and 1820 on women, peace and security’ 15671/1/08 REV 1 [2008].

32 Strategic Framework on Human Rights and Democracy, 5.

33 European Parliament, Council, Commission, ‘Joint statement by the Council and the representatives of the
Governments of the Member States meeting within the Council, the European Parliament and the Commission on
European Union Development Policy: “The European Consensus”’ 2006/C 46/01 [2006]. (The European Consensus
on Development).

34 Council of the European Union, ‘Draft Council conclusions on the European Union’s Role in Promoting Human
Rights and Democratisation in Third Countries’ 9547/01 [2001].
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trade and human rights agenda to be ‘coherent, transparent, predictable, feasible and effective’ and
highlights that the challenge is to ‘make trade work in a way that helps rather than hinders human rights
concerns’.® According to this, one of the outcomes pursued by the Action Plan on Human Rights and
Democracy is, precisely, to make trade work in a way that helps human rights for which six specific
actions are foreseen.®® The Joint Communication also clarifies that the EU approach to trade policy
focuses on positive incentives, using trade preferences for promoting human rights.3” On October 2012,
Regulation No 978/2012 applying a scheme of generalised tariff preferences (GSP+)*® was adopted. This
Regulation reinforces the mechanism for monitoring compliance by its beneficiaries with international
conventions, including core human rights conventions.?® Also in 2012, the Commission Communication
Trade, Growth and Development: Tailoring trade and investment policy for those countries most in
need, enshrined the idea that EU trade policy is guided by the core EU values, including the promotion
of human rights and sustainable development.”® In addition, EU Free Trade Agreements are linked
through ‘passerelle’ clauses to the corresponding political framework agreements, which include human
rights clauses, or, in the cases where there is no Association or Framework Agreement in force, a human
rights clause is included in the Free Trade Agreements.*

Finally, the Strategic Framework also provides for the inclusion of human rights issues in the external
dimensions of the AFSJ, including counter-terrorism policy, and the external dimension of employment
and social policy. As stated by the Joint Communication human rights and democracy at the heart of EU
external action, in the external dimension of the AFSJ the protection of fundamental rights is paramount
and the EU has to ensure that in its cooperation activities with third countries, human rights are fully
respected. Three main fields of action in this regard are distinguished by the Joint Communication: the
reinforcement of the respect for human rights of migrants within the framework of the EU’s Global
Approach to Migration and Mobility; the phenomenon of human trafficking where it is critical to ensure
that crime control, security and human rights are considered as ‘complementary dimensions of the
same issue’; and the field of border management, where it is essential that persons in need of
protection who present themselves at the border are given access to the appropriate assistance and
procedures.*

Regarding counter-terrorism activities, the EU Counter-Terrorism Strategy includes the respect for
human rights as a condition to combat terrorism globally. Thus, the strategic commitment declared in
this document is ‘to combat terrorism globally while respecting human rights, and make Europe safer,

35 Joint Communication Human rights and democracy at the heart of EU external action, 11.

36 Council of the European Union, ‘Human Rights and Democracy: EU Strategic Framework and EU Action Plan’,
11855/12 [2012] Annex Ill, 16. (Action Plan on Human Rights and Democracy or Action Plan).

37 Joint Communication Human rights and democracy at the heart of EU external Action, 12.

38 Regulation (EU) 978/2012 of the European Parliament and of the Council of 25 October of 2012 applying a
scheme of generalised tariff preferences and repealing Council Regulation (EC) No 732/2008 [2012] OJ L 303/1.

3% Annual Report 2012, 58.

40 Commission, ‘Trade, growth and development. Tailoring trade and investment policy for those countries most in
need’ (Communication from the Commission to the European Parliament, the Council and the European Economic
and Social Committee) COM(2012) 22 final, SEC(2012) 87 final, 3.

41 See section I11.B.2.

42 Joint Communication human rights and democracy at the heart of EU external Action, 14.

16



FRAME Deliverable No. D12.1

allowing its citizens to live in an area of freedom, security and justice’.*®* Moreover, the Joint
Communication human rights and democracy at the heart of EU external action, states that counter-
terrorism activities must be conducted in full compliance with fundamental rights and international law,
including human rights law, International Humanitarian Law (IHL), refugee law, free and fair judicial
proceedings and the protection of personal and private data. This Communication requires also that the
EU reinforces the human rights issue in dialogues with third countries devoted to counter-terrorism
cooperation and that human rights are taken into consideration in the planning and implementation of
counter-terrorism assistance projects with third countries.**

Lastly, regarding the external dimension of its employment and social policy, the EU is committed to the
promotion of universal ratification and implementation of the four International Labour Organization
(ILO) core labour standards: the ban on child labour, the ban on forced labour, non-discrimination and
freedom of association and collective bargaining.*®

3. Human rights guidelines

The EU guidelines on human rights play a central role in the formulation of EU policy on human rights
and democracy in its external action. These policy documents adopted since 1998 by the Council cover
human rights issues of particular importance to the Union. They are not legally binding but constitute a
strong political expression of EU priorities on human rights and are practical tools to support EU
representations in the field ‘better advance’ human rights policy.* They constitute a very pragmatic
instrument, which provides the different EU actors with elements and operational tools to carry out
actions in certain human rights key areas of concern.*’ They also provide officials and staff with practical
guidance on how to contribute to preventing violations of human rights and how to analyse concrete
cases and to react effectively when violations occur.*®

There are guidelines adopted towards most of the priority areas identified in the Strategic Framework:*

1. Council of the European Union, EU Human Rights Guidelines on Freedom of Expression Online
and Offline, Foreign Affairs Council meeting, Brussels, 12 May 2014. (Guidelines on freedom of
expression online and offline).

2. Council of the European Union, EU Guidelines on the promotion and protection of freedom of
religion or belief, Foreign Affairs Council meeting, Luxembourg, 24 June 2013. (Guidelines on the
promotion and protection of freedom of religion or belief or FORB Guidelines).

3. Council of the European Union, Guidelines to promote and protect the enjoyment of all human

43 Council of the European Union, ‘The European Union Counter-Terrorism Strategy’ 14469/7/08 REV4 [2005], 6.

4 Joint Communication human rights and democracy at the heart of EU external Action, 13.

45 Action Plan on Human Rights and Democracy, Action 15.

46 Council of the European Union, ‘Guidelines. Human Rights and International Humanitarian Law’ (European
Communities 2009), 3.

47 Council of the European Union, ‘EU Annual Report on Human Rights 2008’ 14146/2/08 [2008], 6.

48 Council of the European Union, ‘EU Human Rights Guidelines on Freedom of Expression Online and Offline’
[2014], 2.

49 The updated version of the Human Rights Guidelines is available at
http://eeas.europa.eu/human rights/guidelines/index en.htm.
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10.

rights by lesbian, gay, bisexual, transgender and intersex (LGBTI) persons, Foreign Affairs Council
meeting, Luxembourg, 24 June 2013.
Council of the European Union, Guidelines on Death Penalty, Common Guidelines, Brussels, 12

April 2013, 8416/13EU.

Council of the European Union, Guidelines to EU Policy towards third countries on torture and
other cruel, inhuman or degrading treatment or punishment - An up-date of the Guidelines,
Brussels, 20 March 2012, 6129/1/12 REV1. (Initially adopted in 2001, updated in 2008).

Council of the European Union, Update of the EU Guidelines on Children and Armed Conflict.
Initially adopted in 2003, updated in 2008.

Council of the European Union, EU Guidelines for the Promotion and Protection of the Rights of
the Child. Adopted in 2008.

Council of the European Union, EU guidelines on violence against women and girls and
combating all forms of discrimination against them. Adopted in 2008.

Council of the European Union, Ensuring protection — European Union Guidelines on Human
Rights Defenders. Initially adopted in 2004, updated in 2008

Council of the European Union, EU Guidelines on promoting compliance with International
Humanitarian Law (IHL) - Technical update, Brussels, 1 December 2009, 16841/09. Initially
adopted in 2005, updated in 2009.

Concerning the specific objective of ‘working with bilateral partners’, the Council updated in 2014 the

EU guidelines on human rights dialogues with third countries, which had been already updated in 2008
and initially adopted in 2001.

The specific content of the guidelines will be addressed in more detail in following sections VandVI.

Chart 3 lists these human rights guidelines and includes a comparative analysis of the themes and

groups that are addressed by the guidelines and those identified in the Strategic Framework and the

Action Plan.

Chart 3.

EU’s Priority areas and groups: the Strategic Framework and Action Plan vs. the
human rights guidelines

PRIORITY AREAS and GROUPS

STRATEGIC FRAMEWORK ACTION PLAN GUIDELINES
Promote freedom of expression, | OQutcome 24: Freedom of | EU Human Rights Guidelines on
opinion, assembly and association, | expression online and offline. | Freedom of Expression Online and

both on-line and offline; democracy
cannot exist without these rights.

Actions 24 a), b), ¢), d).

Offline

Promote freedom of religion or belief

Outcome 23: Freedom of
religion or belief. Actions 23
a), b), c).

EU Guidelines on the promotion
and protection of freedom of
religion or belief

Fight discrimination in all its forms
through combating discrimination on
grounds of race, ethnicity, age, gender
or sexual orientation

Outcome 22: Enjoyment of
human rights by LGBT
persons. Actions 22 a), b).

Guidelines to promote and protect
the enjoyment of all human rights
by lesbian, gay, bisexual,
Transgender and intersex (LGBTI)
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persons

Advocating for the rights of children,
persons belonging to minorities,
indigenous peoples, refugees, migrants
and persons with disabilities.

Outcome 19: Promotion and
protection of children’s
rights. Actions 19 a), b), c), d).

Outcome 28: Promote the
respect of the rights of
persons belonging to
minorities. Action 28.

Outcome 29: A strengthened
policy on indigenous issues.
Action 29.

Outcome 30: Enjoyment of
human rights by persons with
disabilities. Action 30 a), b).

EU Guidelines for the Promotion
and Protection of the Rights of the
Child

Continue to campaign for the rights
and empowerment of women in all
contexts through fighting
discriminatory legislation, gender-
based violence and marginalisation.

Outcome 20: Protection of
the rights of women, and
protection against gender-
based violence. Actions 20 a),
b), c), d), e).

EU guidelines on violence against
women and girls and combating all
forms of discrimination against
them

Intensify its efforts to promote
economic, social and cultural rights

Strengthen its efforts to ensure
universal and non-discriminatory
access to basic services with a

particular focus on poor and vulnerable
groups.

Encourage the implementation of the
UN Guiding Principles on Business and
Human Rights.

Outcome 25: Implementation
of the UN Guiding Principles
on Business and human
rights. Actions 25 a), b), c).

Campaign against the death penalty
and torture.

Outcome 16: Abolition of the
death penalty. Actions 16 a),
b), c).

Outcome 17: Eradication of

torture and other cruel,
inhuman or degrading
treatment or punishment.

Actions 17 a), b), c).

Guidelines on Death Penalty

Guidelines to EU Policy towards
third countries on torture and
other cruel, inhuman or degrading
treatment or punishment - An up-
date of the Guidelines

Promote the right to a fair and
impartial administration of justice,
essential to safeguard human rights.

Outcome 26: Administration
of justice. Actions 26 a), b).
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Promote observance of international
humanitarian law (IHL).

Outcome 21. Compliance
with IHL. Actions 21 a), b), c),
d).

EU Guidelines on promoting
compliance  with International
Humanitarian Law (IHL) - Technical

update

EU Guidelines on Children and
Armed Conflict

Fight against impunity for serious | Outcome 27: Responding to

crimes of concern to the international | violations: ensuring

community, including sexual violence | accountability. Actions 27 a),

committed in connection with armed | b), c).

conflict, and through its commitment

to the International Criminal Court.

Support for human rights defenders | Qutcome  18: Effective | Ensuring protection — European

Union Guidelines on Human

Rights Defenders

support to human rights
defenders. Actions 18 a), b),

c).

and step up its efforts against all forms
of reprisals.

Effective engagement with civil society

As mentioned above, not all the priorities stated in the Strategic Framework have been translated into
actions in the Action Plan (see above, comments to Chart 2 in section II.B.1). In addition, Chart 3 shows
that neither has the EU adopted human rights guidelines for all the priority themes and groups set forth
by the Action Plan. In this regard, there are not guidelines for the implementation of the UN Guiding
Principles on Business and Human Rights, the right to a fair and impartial administration of justice and
the fight against impunity.

4. Human Rights strategies for countries

According to the Strategic Framework on Human Rights and Democracy, the EU has to place human
rights at the centre of its relations with all third countries, including its strategic partners, and has to
carefully design its policy on human rights, in particular, through the development of country human
rights strategies.®® These human rights strategies constitute, thus, a fundamental framework for the EU’s
political action and financial assistance to third countries in the field of human rights. They also
contribute to the overall objective of ensuring that human rights are placed at the heart of EU external
action in a practical and targeted manner.®!

The Joint Communication on human rights and democracy at the heart of EU external action, explains
the change in the approach of the EU’s human rights strategy that led to the adoption of these
strategies: although the human rights principles and objectives remain universal, ‘the immediate
priorities, and therefore the route and timetables, can and must vary from country to country’. Thus, a

50 Strategic Framework on Human Rights and Democracy, 7.
51 Ibid, 12.
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tailor-made approach that seeks to match objectives in a country with the realities on the ground can
maximise the effects of the EU’s policy towards the country concerned.

This country-specific approach in the EU’s democracy support action was also noted in the EU Agenda
for action on Democracy Support in EU external relations. This stated that as democracy building
processes take place in different contexts, including countries emerging from or threatened by conflict
or in a situation of fragility, the EU’s type and level of engagement and the instruments to be used have
to be determined by the referred context, so that EU action should be based on a deep understanding of
the local context.>?

The strategies were first launched in 2011 with the aim of obtaining a better and more comprehensive
understanding of the key human rights challenges in partner countries; focusing EU action on key
priorities in those countries in policy and financial assistance terms; facilitating the activities carried out
by Member States and EU diplomatic missions in the field and contributing in a more comprehensive
manner to the country and regional strategies.>® They include an analysis of the human rights situations
in the countries concerned and identify the country-specific priorities and objectives for the EU’s action.
These priorities and objectives can be integrated in all relevant EU external policies and so fit into the
EU’s overall political and economic relations with any given country.

As stated by the Joint Communication, the EU should ensure that the human rights country strategies
are taken into account in human rights dialogues as well as in policy-making and when programming and
implementing financial assistance with third countries, including in the post-2013 Country Strategy
Papers.® These strategies should also be effectively mainstreamed by the EEAS, the Commission and the
Member States and should be prepared in consultation with civil society.>®

Finally, it should be mentioned that the EU plans to adopt these strategies for all countries.>® In this
regard, in 2011 the EU launched strategies for 160 countries worldwide.”” Of these strategies, the
Council endorsed 48 and another 90 were close to adoption at the time of the report.®

52 Joint Communication human rights and democracy at the heart of EU external action, 7-8.

53 Council of the European Union, ‘Human Rights and Democracy in the world: report on EU action in 2011’
9238/12 [2012], 130. (Annual Report 2011).

54 Joint Communication human rights and democracy at the heart of EU external action, 8.

55 Action Plan on Human Rights and Democracy, 27

56 Joint Communication human rights and democracy at the heart of EU external action, 8.

57 Ibid, 13.

8 Annual Report 2012, 12 and 130.
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III. Implementation of human rights and democracy policy

Once the legal and policy framework has been examined, this chapter will be dedicated to the mapping
of the instruments established by the EU in order to implement it. In section A the Action Plan on
Human Rights and Democracy will be discussed, that is, the main instrument for the implementation of
the Strategic Framework. Section B will analyse the instruments that have been created specifically for
the implementation of the human rights and democracy policy, while section C will address other EU
instruments that are not specific to this policy but contribute to its implementation.

As can be deducted from Chart 4, a broad understanding of the term ‘instrument’ will be used in the
context of this report, including instruments of traditional diplomacy and foreign policy (e.g. démarches
and declarations, human rights dialogues and consultations, restrictive measures), political
conditionality (e.g. human rights clauses in agreements with third countries), financial instruments and
even actors (EU Special Representative for human rights, human rights and democracy focal points).

Chart 4. Human rights and democracy instruments
~
Specific human rights and democracy Other instruments c'ontrlbutmg to the
i promotionof human rights and democracy
instruments
J
1. Action in multilateral fora (see sub-s IIl.C.1)
1. Financial instrument: European 2. Bilateral political dialogue (see sub-s I11.C.2)

Démarches and declarations (see sub-s
111.C.3)
CFSP decisions (see sub-s I11.C.4)

Instrument for Democracy and Human
Rights (see sub-s I11.B.1)
2. Human rights clauses (see sub-s I1.B.2) 5

Election support (see sub-s I1.B.6)
Human rights and democracy focal
points (see sub-s I11.B.3)

EU Special Representative for human
rights (see sub-s 111.B.4)

6. Human rights dialogues and

consultations (see sub-s 111.B.5)
7. European endowment for democracy

(see sub-s 111.B.6)

Restrictive measures (see sub-s 111.C.4.a))
6. Thematic financial instruments (see sub-s
111.C.5)
a. Instrument contributing to stability and
peace
b. Instrument for development
cooperation - Thematic programme

‘Civil Society organisations and local
authorities in development’

7. Geographic financial instruments (see sub-s

111.C.6)

a. Instrument for Pre-accession
assistance (IPAIl)

b. European Neighbourhood Instrument
(ENI)

C. European Development Fund (EDF)

d. Development Cooperation Instrument
(DCI) Geographic  programmes
(Common Areas of Cooperation) and
Pan-African programme

/

—
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The funding of human rights and democracy support activities is constituted by a broad range of
financial instruments with its own separate budget, objectives, eligibility criteria and compatibility
regime. There is one specific financial instrument for the support of human rights and democracy, that
is, the European Instrument for Democracy and Human Rights (EIDHR) (see below, epigraph B.1). Along
with this specific instrument, two thematic instruments (see below, epigraph C.5) and four geographic
instruments (see below, epigraph C.6) also contribute to support activities in the field of human rights
and democracy, although they were established to respond to other specific objectives. Chart 5 below
shows this patchwork of financial instruments, including the references in each relevant Regulation to
the priority themes and groups. In order to allow a comparative analysis, this Chart includes not only the
priority themes and groups as formulated by the Strategic Framework and the Action Plan, but also
other human rights themes and vulnerable groups that are targeted by each instrument. The critical
assessment of how the priority themes and groups are reflected across these financial instruments will
be subject to the following reports. However, some conclusions will be introduced in this report, in
particular, in connection with the most focused financial instrument, that is, the EIDHR.
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Chart 5. Financial Instruments
. . Period Financial
Financial . . . References to Vulnerable
General objective/s (Regin envelope References to Priority Themes
Instrument . Groups
force) (€ mill)
European Provide assistance to the | 2014 -2020 1,332 Support to participatory and representative democracy and the | Support to participatory and

SPECIFIC

Instrument  for
Democracy and
Human Rights
(EIDHR)

(see above, sub-s
B.1)

development and
consolidation of democracy
and the rule of law and of
respect for all human rights
and fundamental freedoms

processes of democratisation, Art 2(1)(a):

Freedom of association and assembly, unhindered
movement of persons, freedom of opinion and expression
The rule of law

International Criminal Court, ad hoc international criminal
tribunals and processes of transitional justice

Transition to democracy and measures against corruption
Local democracy by ensuring cooperation between civil
society and local authorities

Peaceful conciliation between segments of societies

Promotion and protection of human rights and fundamental

freed

oms, Art 2(1)(b):

Abolition of the death penalty.

Prevention of torture, ill-treatment and other cruel, inhuman
and degrading treatment or punishment.

Assistance to human rights defenders.

Fight against racism and xenophobia and discrimination.
Freedom of thoughts, conscience and religion or belief.
Economic, social and cultural rights.

Corporate social responsibility, in particular, implementation
of UN Guiding Principles on Business and HR.

Support for local, regional, national or international civil
society organisations.

Promotion of improved conditions and observance of
standards in prisons.

Strengthen the international framework for protection of HR,
justice, gender equality, the rule of law and democracy and IHL, Art
2(1)(c).

representative democracy and the
processes of democratisation, Art

2(1)(a):
- Political pluralism,
representation and
participation, in particular

members of marginalised and
vulnerable groups

Equal participation of women
and men in social, economic
and political life

Equal participation of people
with disabilities in social,
economic and political life

Promotion and protection of
human rights and fundamental
freedoms, Art 2(1)(b):

- Rights of indigenous peoples.
Rights of persons belonging
to minorities.

Rights of LGBTI persons.
Rights of women.
Rights of the child.
Rights of persons
disabilities.

with
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Financial . Perlqd Finandial - References to Vulnerable
General objective/s (Regin envelope References to Priority Themes
Instrument . Groups
force) (€ mill)
Instrument Direct support for EU’s | 2014 -2020 2,338 Promotion of democracy and good governance, Art 2(4)(a). Children’s  rights, Arts 2(4)(b),
contributing to | external policies by Non-discrimination, Art 2(4)(c). 3(2)(k).
Stability and | increasing the efficiency and
Peace coherence of its actions in Support for civil society actors, Art 3(2)(a), (p). Rights of indigenous peoples, Art
the areas of crisis response, 2(4)(b).
(see above, sub-s | conflict prevention, peace- Humanitarian law and effects of conflict on civilian population, Arts
C.5.a) building, crisis preparedness 2(4)(b), 3(2)(g) —(), 3(2)(1). Women: gender equality and the
and in addressing global and empowerment of women, Art
trans-regional threats Support for international criminal tribunals and ad hoc national | 2(4)(d); implementation of UN SC
tribunals, truth and reconciliation commissions and settlement of | resolutions on women, peace and
human rights claims, Art 3(2)(e). security, Art 3(2)(b); enhance the
role of women in democratic
ESCRs: generation of employment and establishment of conditions | institutions, Art 3(1)(d); needs of
for sustainable social development, Art 3(2)(f); equitable access to | women in conflict, in particular
and transparent management of natural resources, Art 3(2)(m). gender based violence, Art (3)(2)(k).
o
E Respect for human rights, fundamental freedoms, democracy, the
S rule of law and related international instruments, Art 3(2)(m).
g Impact of sudden population movements, Art 3(2)(0).
=
Development Strengthen  civil society | 2014-2020 1,907 Cross cutting dimensions, Art 3(3) (applicable to all programmes): Cross cutting dimensions Art 3(3)
Cooperation organisations and local (applicable to all programmes):
Instrument (DCI) authorities in partner Non-discrimination

Thematic
programme ‘Civil
Society
organisations
and local
authorities in
development’

(see above, sub-s
C.5.b)

countries, in the context of
the broader objective of
reduction and, in the long
term, the eradication of
poverty

Core labour rights and social inclusion

Rule of law

Capacity building for parliaments and civil society
Promotion of dialogue, participation and reconciliation
Institution building

Among the general objectives of DCI (including all programmes):
consolidating and supporting democracy, the rule of law, good
governance, human rights and the relevant principles of
international law, Art 2(1)(ii).

Rights of persons belonging
to minorities, persons with
disabilities, persons with life-
threatening diseases and of
other vulnerable groups

The empowerment of women

Support  for  vulnerable and
marginalised groups by providing
basic services delivered through
civil society organisations and local
authorities, Annex II(B).
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Fi ial Period Financial References to Vulnerable
ihancia General objective/s (Regin envelope References to Priority Themes Groups
Instrument .
force) (€ mill)
Instrument for | Support the beneficiaries | 2014-2020 11,698 Strengthening of democracy and its institutions and of the rule of | Rights of persons belonging to
Pre-accession in adopting and law, Art 2(1)(a)(i), Annex lI(b). minorities, including LGBTI persons,
assistance (IPA Il) implementing reforms to Promotion and protection of human rights and fundamental | Art 2(1)(a)(ii).>®
comply with EU’s values freedoms, Art 2(1)(a)(ii).
(see above, sub-s | and align to its rules, Promotion of gender equality, non-discrimination and tolerance, | Social and economic inclusion of
C.6.a) standards, policies and Art 2(1)(a)(ii). minorities and vulnerable groups,
practices, with a view of Freedom of the media, Art 2(1)(a)(ii). including persons with disabilities,
Union membership Respect for cultural diversity, Art 2(1)(a)(ii). refugees and displaced persons, Art
Fight against corruption and organised crime, Art 2(1)(a)(v). 2(1)(b)(iv).
Strengthening of public administration and good governance, Art
2(1)(a)(vi). Social and economic inclusion of
Law enforcement, border management and implementation of | marginalised communities such as
migration policy, Art 2(1)(a)(vii). the Roma, Annex lI(f).
Development of civil society, Art 2(1)(a)(viii) Annex ll(c).
Compliance with the principle of good public administration and | Labour, social and cultural
economic governance, Annex lI(a). integration of immigrants’
% Promoting social inclusion and combating poverty, Annex II(f). communities and vulnerable
o Discrimination based on sex, racial or ethnic origin, religion or | groups, Annex lli(a).
é belief, disability, age or sexual orientation, Annex II(f).
(G}
8 European Advance towards an area | 2014-2020 15,432 Promoting deep and sustainable democracy, Art 2(1), Annex II. Migrants: better organisation of
© Neighbourhood of shared prosperity and Promoting (Art 2(2)(a)): legal migration, Art 2(2)(c); mobility

Instrument (ENI)

(see above, sub-s
C.6.b)

good neighbourliness by
developing a special
relationship between the
EU and partner countries
based on a shared
commitment  to the
universal values of
democracy, the rule of law
and respect for human
rights

Human rights and fundamental freedoms
The rule of law

Principles of equality and the
discrimination in all its forms

Good governance

Fight against corruption

Strengthen of institutional capacity
Development of a thriving civil society

fight against

Reducing poverty and social exclusion, Art 2(2)(d).
Human rights, good governance and the rule of law, Annex 1I(1),
(2).

Support to civil society actors, Annex 11(1), (2).

and migration management,
including the protection of
migrants, Annex 11(1), (2).

59According to the Joint Declaration by the European Parliament, the Council of the European Union an the European Commission concerning the funding of horizontal
programmes for minorities, Annexed to Regulation EU No 213/2014 of the Europena Parliament and of the Council of 11 March 2014 establishing an Instrument for Pre-
accession Assistance (IPA ), this provision should be interpreted as including respect for and protection of minorities in line with the Copenhagen criteria.
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Fi ial Period Financial References to Vulnerable
ihancia General objective/s (Regin envelope References to Priority Themes Groups
Instrument .
force) (€ mill)
European Eradication of poverty in | 2014-2019 21,966 Human rights, democratic principles and the rule of law are | Access to social and basic
Development partner  countries and | (11th EDF to | (10th EDF) essential elements of the Cotonou Agreement, Art 9. infrastructure and services by the
Fund (EDF) regions in the context of | be approved) most vulnerable and disadvantaged,
sustainable development Good governance is a fundamental element of the Cotonou | Art25.
(see above, sub-s Agreement, Art 9.
C.6.c) Protection of the rights of children
Institutional development and capacity building, Arts 33, 60. and youth, especially girl children,
HIV/AIDS pandemic, Art 31a. Art 26.
Women: gender issues, Art 31;
violence against women, Art 11(3).
(] Children: child soldiers and violence
E against children, Art 11(3).
< Migration, Art 13.
5 Development Regional and bilateral | 2014-2020 11,809 Cross cutting dimensions, Art 3(3) (applicable to all programmes): | Cross cutting dimensions, Art 3(3)
8 Cooperation cooperation with partner see DCI - Thematic programme ‘Civil Society organisations and | (applicable to all programmes):see
(G) Instrument  (DCI) | countries in certain areas local authorities in development’. DCl - Thematic programme ‘Civil
Geographic of activity Society organisations and local
programmes Common areas of cooperation, Annex I(1)(a), (c), (d), (e), (f): authorities in development’.

(Common Areas of
Cooperation) and
Pan-African
programme

(see above, sub-s
C.6.d)

Support the strategic
partnership between
Africa and the Union.

Within the primary
objective of DCI: reduction
and, in the long term, the
eradication of poverty

Human rights, democracy and the rule of law
Public sector management at central and local level
Tax policy and administration

Fight against corruption

Civil society and local authorities

Common areas
Annex I(1)(b), (g):
Gender equality,
empowerment of and equal
opportunities for women
Promotion and protection of the
rights of children

of cooperation,
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A. Action plan on human rights and democracy
The Action Plan on Human Rights and Democracy constitutes the main instrument in the
implementation of the EU’s human rights and democracy policy, since it provides for a list of actions that
should be undertaken in order to put the Strategic Framework into practice. The purpose of the Action
Plan is precisely to implement the Strategic Framework with ‘sufficient flexibility so as to respond to

new challenges as they arise’.®°

The Action Plan covers the period since its approval on 25 June 2012 until 31 December 2014. The
Action Plan follows the structure of the eight areas that form the Strategic Framework and sets out 36
outcomes of EU’s action which are split into 97 specific actions. Responsibility for carrying out the
actions resides with the HR/VP assisted by the EEAS, and with the Commission, the Council and the
Member States, within their respective fields of competence. The EU Special Representative for Human
Rights also has to contribute to the implementation of the Action Plan, according to their mandate.®!

From the Action Plan the majority of actions and instruments that the EU uses to implement its human
rights and democracy policy with third countries can be inferred: démarches and declarations, human
rights dialogues and consultations with third countries, financing through instruments such as the
EIDHR, campaigning at multilateral fora, bilateral and multilateral cooperation, supporting public
education and awareness-raising campaigns, supporting the work of NGOs, human rights reporting by
EU Head of Missions, encouraging States to ratify and comply with international legal instruments
protecting human rights, promoting law and practices that protect human rights, training and technical
exchanges, capacity building, use of restrictive measures, or political dialogue. These implementation
instruments will be addressed in following sections B and C. Some of them, which will be studied in
section B, have been developed in order to contribute to the specific objective of promotion of human
rights and democracy worldwide, while the instruments analysed in Section C, constitute general
instruments of the CFSP but also contribute to the promotion of human rights and democracy. These
latter documents are the expression of the EU’s approach of mainstreaming human rights concerns into
all its policies and financial programmes.

80 Action Plan on Human Rights and Democracy, 10.
51 Ibid.
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B. Specific instruments for the promotion of human rights and
democracy

1. Financial instrument: European instrument for democracy and human rights

a) Background and main features
The EIDHR was established by Regulation 1889/2006 of 20 December 2006 with the aim of providing
financial assistance contributing to the ‘development and consolidation of democracy and the rule of
law and of respect for all human rights and fundamental freedoms.’®? The EIDHR replaces and builds
upon the European Initiative for Democracy and Human Rights, which was in force since 2000 to 2006
and grouped the budget headings for the promotion and defence of human rights and fundamental
freedoms, the support of the processes of democratisation and the prevention of conflicts.®® It was
initially created in 1994 by an initiative of the European Parliament but in 2007 Regulation 1889/2006

granted the EIDHR the category of ‘instrument’, a ‘significant change of emphasis’.®*

This instrument is currently governed by Regulation 235/2014 of the European Parliament and the
Council replacing Regulation 1889/2006, which covered the period 2007-2013.%> The new Regulation
235/2014 will apply from 1 January 2014 until 31 December 2020 with a total financial envelope of EUR
1,332,752,000.%¢

Partnerships with civil society actors are critical to this instrument, in order to address global, regional,
national and local human rights and democratisation issues. Under Regulation 235/2014, civil society
extends to ‘all types of social actions by individuals or groups that are independent from the state and
whose activities help to promote human rights and democracy, including human rights defenders’.’” The
assistance under this instrument is independent from the consent of third country governments and
other public authorities. This makes possible the cooperation with civil society on sensitive human rights
and democracy issues, including migrants’ enjoyment of human rights and the rights of asylum seekers
and internally displaced persons, providing great flexibility and capacity to respond to changing
circumstances, or needs of beneficiaries or periods of crisis.®® This ‘grass-root’ approach has been
considered one of the most valuable features of the EIDHR due to its potential to strengthen the
indigenous basis for democracy and human rights in third countries. However, the fact that this

62 Regulation (EC) No 1889/2006 of the European Parliament and of the Council of 20 December 2006 on
establishing a financing instrument for the promotion of democracy and human rights worldwide [2006] OJ
L386/1. (Regulation 1889/2006).

63 Council Regulation (EC) 975/1999 laying down the requirements for the implementation of development
cooperation operations which contribute to the general objective of developing and consolidation democracy and
the rule of law and to that or respecting human rights and fundamental freedoms [1999] OJ L120/1, Art 2.
(Regulation 975/1999).

64 peter Simmons, ‘The State of the Art in the EU Democracy Promotion Literature’ (2011) 7 Journal of
Contemporary European Research 129.

65 Regulation of the European Parliament and the Council 235/2014 establishing a financing instrument for
democracy and human rights worldwide [2014] OJ L77/85. (Regulation 235/2014).

66 Regulation 235/2014, Arts 10, 12.

57 Ibid, Preamble para 15.

%8 |bid, Preamble para 16.
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instrument funds hundreds of NGO’s small-scale projects has also been subject to critics. In this regard,
one major critic is that the limited scope and political relevance of most projects makes the EU’s policy
more symbolic than substantive and has not lead to broader human rights and democracy reforms.®°

The assistance measures financed must be implemented in the territory of third countries or should be
directly related to situations arising in third countries or to global or regional actions.”

Under the new Regulation, the EIDHR’s budget has been increased with the aim to provide more
support to civil society as a key actor for the promotion of human rights and democracy. The new
Regulation also intends to increase the EU’s capacity to react promptly to human rights emergencies
and its support for international and regional human rights protection mechanisms.” However EIDHR’s
financial envelope (€1,332 mill) is really small in comparison with the budget allocated to other
instruments such as the European Neighbourhood Instrument (ENI) (€15,432 mill) which funds projects
in the EU’s close neighbouring countries (see above, Chart 5).7

Finally, new Regulation 235/2014 includes certain amendments in the EIDHR such as a stronger wording
of the role of civil society, a major emphasis on each vulnerable group (national, ethnic, religious and
linguistic minorities, women, lesbian, gay, bisexual, transgender and inter-sex persons (LGBTI), and
indigenous peoples) and on the importance of economic and social rights. Moreover, the new
Regulation includes ad hoc grants in order to respond in a more flexible manner to the most difficult
countries and emergency situations where human rights are in greater danger.”

b) Objectives and scope
The EIDHR has to support the crucial role of civil society for the defence of democracy and human rights
and should also enable the EU to ‘articulate and support specific objectives and measures at
international level which are neither geographically linked nor crisis related” and which may require a
‘transnational approach or involve operations both within the Union and in a range of third countries.’
Moreover, the EIDHR should provide the necessary framework for operations, such as support for
independent election observation missions.”

Under this instrument, the EU should pay special attention to countries and urgent situations where
human rights and fundamental freedoms are most at risk, such as where disrespect for those rights and

59 Stephan Keukeleire and Tom Delreux, The Foreign Policy of the European Union (2nd ed Palgrave Macmillan
2014) 137.

70 Ibid, Art 2(3).

7Y European Commission, ‘The Multiannual Financial Framework: The External Action Financing Instruments’,
MEMO/13/1134, 8.

72 peter Simmons, ‘The State of the Art in the EU Democracy Promotion Literature’ (2011) 7 Journal of
Contemporary European Research 129.

73 European Commission, ‘The Multiannual Financial Framework: The External Action Financing Instruments’,
MEMO/13/1134, 8.

74 Regulation 235/2014, Preamble (16).
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freedoms is particularly pronounced and systematic, or where human rights organisations and
defenders operate under the most difficult conditions.”

The particular aims of the EIDHR are:

(i) ‘Supporting, developing and consolidating democracy in third countries, by enhancing
participatory and representative democracy, strengthening the overall democratic cycle, in particular by
reinforcing an active role for civil society within this cycle, and the rule of law, and improving the
reliability of electoral processes, in particular by means of EU Electoral Observation Missions’ (EOMs)
and

(ii) ‘enhancing respect for and observance of human rights and fundamental freedoms, as
proclaimed in the UN Universal Declaration of Human Rights and other international and regional
human rights instruments, and strengthening their protection, promotion, implementation and
monitoring, mainly through support to relevant civil society organisations, human rights defenders and

victims of repression and abuse.’’®

Moreover, five specific objectives and priorities to be pursued by the EIDHR are established in
Regulation 235/2014:"7

Objective 1: Support to human rights defenders in situations where they are most at risk and
where fundamental freedoms are most endangered. Attention should be paid to the fact that this
theme has not been included under objective 2 and deserves its own specific objective. In this regard,
support for human rights defenders is one of the priority themes mentioned by the Strategic Framework
which has been translated into actions in the Action Plan and has specific human rights guidelines.
Further research will be needed to clarify this special treatment.

Objective 2: Support to other priorities of the Union in the field of human rights where the EU
has an added value or specific thematic commitment. Among these areas where the EU has a special
commitment, Regulation 235/2014 highlights the current and future guidelines on human rights (see
above, chapter 1I.B.3 and Chart 3) and the resolutions of the European Parliament. At this point it is
interesting to highlight that although Regulation 235/2014 was adopted after the Strategic Framework,
it merely mentions under this objective some of the thematic priorities and vulnerable groups included
in that document (i.e. fight against the death penalty, fight against torture, economic, social and cultural
rights, fight against impunity, fight against discrimination, women’s rights). In addition, Regulation
235/2014 gives here special attention to ‘emerging issues in the field of human rights’ but does not
define this concept nor gives any example of these issues.

Objective 3: Support to democracy. Actions under this objective will support peaceful pro-
democracy actors in third countries with a view to enhancing participatory and representative
democracy, transparency and accountability and will focus on the consolidation of political participation

75 Ibid, Preamble para 18 and Art 2(4).
7 Ibid, Art 1.
77 Ibid, Annex.
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and representation, as well as pro-democracy advocacy. One of the priority themes of the Strategic
Framework is also mentioned under this objective: freedom of expression online and offline and
freedom of assembly and association. As explained above (see above, comments to Chart 2 in section
I1.B.1) the formulation of these rights is more limited in the Action Plan, which only refers to freedom of
expression online and offline, in comparison with the Strategic Framework, which also includes freedom
of opinion, assembly and association. Here again the formulation is different and freedom of opinion is
not included under this objective.

Objective 4: EOMs, with the focus on election observations which contributes to increasing
transparency and trust in the electoral process. Full-scale EU EOMs are deemed as flagship projects of
the EU’s external action and, in accordance with this view, up to 25% of the budget over the period
2014-2020 should be devoted to the funding of EU EOMs, depending on annual election priorities.”®

Objective 5: Support to targeted key actors and processes, including international and regional
human rights instruments and mechanisms. Actions under this objective will include supporting local
civil society’s contribution to EU human rights dialogues and the development and implementation of
international and regional human rights and international criminal justice instruments and mechanisms,
including the International Criminal Court.

Finally, the concrete fields to be financed are also stated in Regulation 235/2014 (see above, Chart 5).”
The manner in which these fields relate to the priority themes and groups set forth by the Strategic
Framework will be analysed in following reports. However, it is interesting to introduce at this point the
following conclusions:

— Art 2 of Regulation 235/2014 (Scope) includes all the priority themes and groups mentioned by
the Strategic Framework.

— The formulation of the priority themes and groups is different in certain cases (e.g. engagement
with civil society and freedom or religion or belief).

— The scope of the EIDHR is broader and includes themes not covered by the Strategic Framework
and the Action Plan (rule of law, promotion of improved conditions and observance of standards
in prisons).

c) Eligibility
Those eligible for funding are: (i) civil society organisations, including non-governmental non-profit
organisations and independent political foundations, community based organisations, and private sector
non-profit agencies, institutions and organisations, and networks at local, regional, national or
international level; (ii) public sector non-profit agencies, institutions and organisations and networks at
local, national, regional and international level; (iii) national, regional and international parliamentary
bodies, when this is necessary to achieve the objectives of this instrument and the proposed measure
cannot be financed under another instrument; (iv) international and regional inter-governmental

78 Regulation 235/2014, Annex and Joint Declaration of the European Parliament, the Council of the European
Union and the European Commission on Election Observation missions.
79 Regulation 235/2014, Art 2.
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organisations; (v) natural persons, entities without legal personality and, in exceptional and duly
justified cases, other bodies or actors, when this is necessary to achieve the objectives of this
instrument.®

The main principles regarding eligibility under the EIDHR derived from its strong focus on civil society
organisations (CSOs) and local activities, and its prohibition of direct funding of political parties.®!
Moreover, the EIDHR, in principle, does not fund NGOs or opposition groups that directly confront third
country’s governments. This explains why this instrument could not be used to promote democracy
during the recent Arab Spring revolts.®? It should also be pointed out that although the NGOs should
have a central position in the delivery of this instrument, some authors consider that they have not
always been able to play this role in the design of the thematic components of the EIDHR due to
institutional resistance.®

d) Programming and implementation
The assistance should be implemented through strategy papers that set out the priority areas selected
for financing, the specific objectives, the expected results, the performance indicators and the indicative
financial allocations.®*

Programming is completed by annual action programmes that specify the objectives pursued for each
action, as well as the expected results and main activities, the methods of implementation, the budget
and an indicative timetable, any associated support measures, and performance monitoring
arrangements. &

Under the EIDHR it is also possible to adopt individual measures on duly justified imperative grounds or
urgency, such as crises or immediate threats to democracy, the rule of law, human rights or
fundamental freedoms;® support measures;?” and special measures in the event of unforeseen and duly
justified needs or circumstances and when funding is not possible from more appropriate sources.

80 Regulation 236/2014, Art 11(2).

81 Concept Note for Multiannual Indicative Programme EIDHR 2014-2020 <http://www.eidhr.eu/files/dmfile/2013-
12-02EIDHRdraftConceptNoteMIP.pdf> accessed 21 July 2014.

82 Stephan Keukeleire and Tom Delreux, The Foreign Policy of the European Union (2nd ed Palgrave Macmillan
2014) 137. See also Peter Kotzian, Michéle Knodt and Sigita Urdze, ‘Instruments of the EU’s External Democracy
Promotion’ (2011) 49 JCMS 995.

8 Anna Kérnikovd, ‘Do They Actually Matter? The Impact of NGOs on the European Instrument for Democracy and
Human Rights (EIDHR)’ (2012) 20 Perspectives 83.

84 Regulation 235/2014, Arts 4, 5.

85 European Parliament, Council, Regulation 236/2014 of the European Parliament and of the Council of 11 March
2014 laying down common rules and procedures for the implementation of the Union’s instruments for financing
external action [2014] OJ L77/95, Art 2(1). (Regulation 236/2014). Action programmes shall specify for each action
the objectives pursued, the expected results and main activities, the methods of implementation, the budget and
an indicative timetable, any associated support measures and performance monitoring arrangements.

86 Regulation 236/2014, Art 2(5).

87 According to Art 3 of Regulation 236/2014, ‘EU’s financing may cover administrative costs associated with the
preparation, follow-up, monitoring, audit and evaluation activities directly necessary for the implementation of
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One of the key features of the implementation of the EIDHR is that it has worldwide coverage and can
operate everywhere outside the EU.8 However, one critic to this instrument is that the EU does not
always follow clear criteria in the allocation of funds across countries so critics argue that some
countries do not receive funds while others receive substantial amounts; in particular, ‘focus
countries’.®°Another inconsistency highlighted in the literature is the gap between the institutional
discourse and the practice which is more modest and shows a trend towards funding ‘politically less
controversial human rights’ in ‘comparatively easier countries’.*

The operating principles of the EIDHR are:*?

— The EIDHR is ‘flexible, reactive and tailor-made’. Thus, it can operate in the most difficult
environments and situations, supporting human rights defenders at risk and non-registered
NGOs.

— The EIDHR is ‘able to act in a confidential manner’, which is crucial for the protection of the
activists involved in the projects.

— The EIDHR is a ‘balanced instrument’, combining targeted projects and calls for proposals.

— The EIDHR is ‘untied’ and acts without restriction of nationality or origin.

e) Coordination, complementarity and coherence with other

instruments
The assistance provided by the EU under the EIDHR should be consistent with the overall framework of
the Union’s external action and be complementary to other tools for implementing EU policies relating
to democracy and human rights. Moreover, the Union and the Member States should seek regular
exchanges of information and consult each other in order to promote complementarity and coherence
among their respective activities and the Union should also consult other donors and actors. The
Commission and the EEAS should also hold regular exchanges of views and information with the
European Parliament and civil society.*?

each instrument, as well as expenditure at EU’s delegations on the administrative support needed to manage
operations financed under the relevant instrument’.

8 Concept Note for Multiannual Indicative Programme EIDHR 2014-2020 <http://www.eidhr.eu/files/dmfile/2013-
12-02EIDHRdraftConceptNoteMIP.pdf> accessed 21 July 2014.

8 peter Kotzian, Michéle Knodt and Sigita Urdze, ‘Instruments of the EU’s External Democracy Promotion’ (2011)
49 JCMS 995.

9 Federica Bicchi, ‘Democracy Assistance in the Mediterranean: An Overview’ (2009) 14 Mediterranean Politics 61.
91 Concept Note for Multiannual Indicative Programme EIDHR 2014-2020 <http://www.eidhr.eu/files/dmfile/2013-
12-02EIDHRdraftConceptNoteMIP.pdf> accessed 21 July 2014.

92 Regulation 235/2014, Art 3.
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2. Human rights clauses in EU agreements
As stated above, the Strategic Framework highlights several main areas of action, among them, working
with bilateral partners with the aim of placing human rights at the centre of its relations with all third
countries. In this regard, the EU will enhance its effort to make best use of the human rights clause in
political framework agreements with third countries.®®> Moreover, one of the actions to be undertaken

by the EU is to ‘develop criteria for application of the human rights clause’.®*

These clauses were to be included from 1995 onwards in all of the EU’s political framework agreements
with third countries, including Association Agreements and Partnership and Cooperation Agreements.®
These clauses are considered the ‘basis for cooperation on human rights and for promotion of human
rights in relation to the areas covered by these agreements’.%

The clauses are also the legal basis for taking measures in order to respond to violations of human rights
by third countries. In this regard, these clauses state that human rights inspire the internal and external
policies of the parties and constitute an ‘essential element’ of the agreement concerned. This provision
is usually linked to an additional clause that provides for an immediate response if breaches of the
agreement occur. This additional clause could take one of two forms. On one hand, there is the non-
execution clause (‘Bulgarian clause’), which provides that either party of the agreement could take
appropriate measures if one party considers the other party has failed to fulfil an obligation under the
agreement, including the violation of the essential elements of that agreement.’” The ‘appropriate
measures’ could include the suspension of high level contacts or changes to cooperation programmes
such as the postponement of new projects or the use of different channels of delivery.®® Usually, priority
should be given to those measures that least disturb the functioning of the agreement. On the other
hand, there is the suspension clause (‘Baltic clause’) which authorises the parties to suspend the
application of the whole or a part of the agreement in cases of serious breaches of essential provisions.®

In its Communication on the EU’s role in promoting human rights and democratisation in third countries,
the Commission clarified that the inclusion of these clauses does not follow a negative or punitive
approach. Their objective is to promote dialogue (see below, section III.B.5) and positive measures such
as joint support for democracy and human rights, the accession, ratification and implementation of

93 Strategic Framework, 7.

9 Action Plan, action 33(b).

% Annual Report 2011, 13 and 21. Initially, human rights were not mentioned in the contractual relations with
third countries or were only mentioned in the preamble of some agreements. The first reference in the body of a
contractual document was in Art 5 of the fourth Lomé Convention with ACP countries signed in 1989. During the
following years, this provision gradually began to appear in these agreements.

% Joint Communication human rights and democracy at the heart of EU external action, 11.

% The inventory of agreements containing the human rights clause and of the agreements containing a

suspension-human rights clause are available at <http://ec.europa.eu/world/agreements/viewCollection.do>

accessed 3 June 2014.

9% Commission, ‘The European Union’s role in promoting human rights and democratisation in third countries’
(Communication from the Commission to the Council and the European Parliament) COM(2001) 252, 9.
% Ibid, 3.
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international human rights instruments and the prevention of crises through the establishment of long-
term relationships.}?’ The literature also refers to them as a positive instrument due to its co-operative
nature, that is, the EU is granting favours in several forms such us capacity building, development
assistance or trade-related advantages. However, these ‘carrots’ are conditional on the third country’s
behaviour so the third country has to abide by the EU’s standards on human rights, democratic
procedures, good governance and the rule of law and in case of misbehaviour the advantages can be

suspended.!?

The Communication of the Commission on the inclusion of respect for democratic principles and human
rights in agreements between the Community and third countries, includes the standard wording for
these clauses and a summary of measures that may be taken in response to serious human rights
violations or serious interruptions of the democratic process.%?

Regarding Free Trade Agreements, these are linked through ‘passerelle’ clauses to political framework
agreements which include the human rights clause. However, if no Association or Framework
Agreement exists, a separate human rights clause can be inserted in these agreements as has been the
case with the FTAs signed with Colombia and Peru in 2012.13

The use of these clauses by the EU has been considered a ‘way of backing the EU’s words with
actions’.’® However, its effectiveness has been contested and the interesting point to be analysed is
whether the EU can impose them and the consequences of its infringement, on all States in the same
manner.1%
3. Human rights and democracy focal points across EU delegations worldwide

The establishment of human rights focal points in all EU Delegations worldwide is one of the
instruments contributing to the objective of promoting the universality of human rights set forth by the
Strategic Framework. This document claims not only to intensify the promotion of the ratification and
implementation of international human rights treaties, but also the building of a culture of human rights
and democracy in the EU’s external action. To this end, one of the actions foreseen by the Action Plan is
to complete a network of focal points on human rights and democracy in all EU Delegations and CSDP
missions and operations.'® This approach was also included in the Joint Communication on human

100 ypjd, 9.

101 peter Kotzian, Michéle Knodt and Sigita Urdze, ‘Instruments of the EU’s External Democracy Promotion’ (2011)
49 JCMS 995.

102 cOM(2001) 252, Annex 1 and 2.

103 Annual Report 2012, 59.

104 peter Simmons, ‘The State of the Art in the EU Democracy Promotion Literature’ (2011) 7 Journal of
Contemporary European Research 129.

105 peter Kotzian, Michéle Knodt and Sigita Urdze, ‘Instruments of the EU’s External Democracy Promotion’ (2011)
49 JCMS 995. See also Fabienne Zwagemakers, ‘The EU’s Conditionality Policy: A new Strategy to Achieve
Compliance’ (2012) 12(3) IAl Working Papers.

106 Action Plan, action 5(b).
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rights and democracy at the heart of EU external action, which stated that human rights are not only the

responsibility of experts but are also key to the work of everyone.'%’

At present, there are 140 EU delegations'® and offices around the world'® which represent the EU in
the host countries and are under the authority of the High Representative of the Union for Foreign
Affairs and Security Policy.'® All of these EU delegations and offices have one or two focal points for
democracy and human rights dealing with these matters.!!! These focal points play an important role in
the coordination of the local implementation of human rights country strategies. Moreover, they
provide headquarters with expertise on local developments, address individual cases, deliver démarches
and conduct outreach on EU priorities at the UNGA and the Human Rights Council.}}? They are also
involved in the launching of calls and selection of proposals for funding under the EIDHR. Finally, it is
worth noting the role of the focal points in order to support the work of the human rights defenders
worldwide. In this regard, liaison officers for human rights defenders were nominated during 2012 in
101 countries.!®

4. EU special representative for human rights
The European Union Special Representative (EUSR) for Human Rights, Mr Stavros Lambrinidis, was
appointed in July 2012 by Council Decision 2012/400/CFSP!*, He is the first ever thematic EUSR, which
reflects the EU’s strong commitment to advocate for human rights worldwide. The appointment of a
EUSR for Human Rights was foreseen by the Council Conclusions on Human Rights and Democracy
adopted with the Strategic Framework and the Action Plan, with the purpose of enhancing the
effectiveness and visibility of the EU’s human rights policy.!*

107 Joint Communication human rights and democracy at the heart of EU external action, 17.

108 The delegations are directed by a Head of Delegation who is appointed and receives instructions from the High
Representative and is responsible for their execution. EU delegations are involved in the presentation, explanation
and implementation of EU policy, including the CFSP; the analysis and report on the policies and developments of
the host countries and the conduction of negotiations in accordance with a given mandate. EU delegations also
provide support to the other institutions and actors of the EU, in particular the European Parliament, and must
have the capacity to respond to their needs in their contacts with the third countries. Moreover, they have to work
in cooperation and share information with the diplomatic services of the Member States and have to support them
in their diplomatic relations and in their role of providing consular protection to the citizens of the EU. Finally,
delegations also carry out an important information role to host governments and administrations, media,
academia, business and civil society and provide practical support to human rights defenders.

109 Annual Report 2012, 12. The updated information on the existing delegations is available at
<http://www.eeas.europa.eu/delegations/index_en.htm> accessed 27 May 2014.

110 TEUE, Art 221.

111 Information available at <http://www.eidhr.eu/focal-points#> accessed 27 May 2014. Annual Report 2012, 12.
112 Annual Report 2012, 42.

113 Annual Report 2012, 12.

114 Council Decision 2012/440/CFSP of 25 July 2012 appointing the European Union Special Representative for
Human Rights [2012] OJ L200/21 (Council decision 2012/440/CFSP).

115 Council of the European Union, ‘Human Rights and Democracy: EU Strategic Framework and EU Action Plan’,
11855/12 [2012] Annex | Council conclusions on human rights and democracy, para 2.
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The mandate of the EUSR for Human Rights is based on the policy objectives set out in the TEU, the
Charter of Fundamental Rights, the Strategic Framework and the Action Plan, that is: enhancing the EU’s
effectiveness, presence and visibility in protecting and promoting human rights; enhancing the EU’s
contribution to the strengthening of democracy and institution building, the rule of law, good
governance, respect for human rights and fundamental freedoms worldwide; and improving the
coherence of EU action on human rights and the integration of human rights in all areas of the EU’s
external action.!?®

In order to achieve those objectives, the EUSR’s mandate is to:

— contribute to the implementation of the EU’s human rights policy, in particular the Strategic
Framework and the Action Plan, including by formulating recommendations in this regard;

— contribute to the implementation of the EU’s guidelines, toolkits and action plans on human
rights and IHL;

— enhance dialogue with governments in third countries and international and regional
organisations on human rights and with CSOs and other relevant actors in order to ensure the
effectiveness and the visibility of the EU’s human rights policy;

— contribute to better coherence and consistency of the EU’s policies and actions for the
protection and promotion of human rights, notably by providing input to the formulation of
relevant policies of the Union.

One year after his appointment, the Council remarked on his important role in improving the coherence
of the EU’s action on human rights and expressed its full political support for his work.''” In addition, in
June 2014 the Council confirmed the appointment of Mr. Stavros Lambrinidis as EUSR for Human Rights
and extended his mandate until the end of February 2015.118

5. Human rights dialogues and consultations
Human rights dialogues are also used by the EU in order to implement its human rights policy towards
third countries. In its Communication on the EU’s role in promoting human rights and democratisation in
third countries, the Commission, taking into consideration the fact that the States are the primarily
responsible for the protection of human rights and fundamental freedoms and are responsible to their
citizens and the international community in cases of failure to respect them, defined this instrument as
the ‘most effective approach to achieve changes in the promotion of human rights’.}*® However, in view
of the increasing use of this instrument during the recent years, the discussion now is, precisely, how to
make them more effective.’? In this regard, the Strategic Framework on Human Rights and Democracy
states that the EU will continue to deepen its human rights dialogues and consultations with partner

116 Council Decision 2012/440/CFSP, Art 2.

117 Council of the European Union, ‘Conclusions on the first anniversary of the EU Strategic Framework and Action
Plan on Human Rights and Democracy and the appointment of the EUSR for Human Rights’, 12559/13 [2013], para
4,

118 Council of the European Union, ‘3325th Council meeting — Foreign Affairs. Luxembourg, 23 June 2014’ (Press
release) 111197/14 (OR.en) [2014], 21.

115 COM (2001) 252 final, 8.

120 1pid 22.
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countries and ‘will aim to ensure that these dialogues lead to results’.’?! Accordingly, the Action Plan
sets out several actions devoted to strengthening its impact, among them, to establish its priorities,
objectives and indicators of progress in order to facilitate their review.??

Moreover, also in order to make them more effective, the Joint Communication on human rights and
democracy at the heart of EU external action, remarks that these should be firmly embedded in the
‘wider fabric of the EU’s relations with a given country’. Thus, the EU should ensure a closer link of this
instrument with other policy instruments and establish its priorities, objectives and benchmarks in order
to allow their review in conjunction with the human rights country strategies.?

The principles and objectives of the human rights dialogues are governed by the Guidelines on human
rights dialogues with third countries!?*. According to these guidelines, these dialogues constitute in
themselves an instrument of the EU’s external policy and an ‘essential part of the EU’s overall strategy
aimed at promoting sustainable development, peace and stability’.??® The dialogues could be of different

types:126

— Dialogues or discussions of a general nature based on regional or bilateral treaties, agreements
or conventions or strategic partnerships dealing systematically with the issue of human rights.?’

— Dialogues focusing exclusively on human rights that are usually structured dialogues held at the
level of human rights experts, although they could also be held at the level of Head of Missions.
The existence of these dialogues does not exclude the possibility that human rights are also
discussed at other levels of the political dialogue, for example, in some cooperation or
association agreements there are specific sub-committees or groups dealing with human rights.

— Ad hoc dialogues extending to CFSP-related topics such as that of human rights.

— Dialogues in the context of special relations with third countries, on the basis of converging
views, with the aim of discussing issues of common interest and cooperate in the framework of
multilateral human rights bodies.

The objectives of human rights dialogues are defined on a case-by-case basis depending on the country
concerned. Among these objectives, the following could be mentioned: discussing issues of mutual
interest and enhancing cooperation in multilateral fora; registering the concern of the EU at the human

121 strategic Framework on Human Rights and Democracy, 7.

122 Action Plan on Human Rights and Democracy, actions 32 a), b) and c).

123 Joint Communication human rights and democracy at the heart of EU external action, 16.

124 Council of the European Union, ‘EU guidelines on human rights dialogues with third countries — Update’ [2009]
<http://www.eeas.europa.eu/human_rights/guidelines/index en.htm> accessed 10 June 2014. These guidelines
were Initially adopted in 2001 and updated in 2009. (EU guidelines on human rights dialogues with third countries)
125 Ipid, 2.

126 EY guidelines on human rights dialogues with third countries, 2-5.

127 Among this type of dialogue, the Guidelines include: relations with candidate countries, the Cotonou
Agreement with the ACP States, relations between the EU and Latin America, the Barcelona process, the
neighbourhood policy, political dialogue with Asian countries in the context of ASEAN and ASEM and relations with
the Western Balkans, and bilateral relations in the framework of association and cooperation agreements.
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rights situation in the country; information gathering; or supporting the improvement of the human

rights situation in that country.'?®

The issues covered in human rights dialogues are also specified on a case-by-case basis. However, the
EU should pay special attention to its own priorities on human rights, such as combating the death
penalty, combating torture, combating all forms of discrimination, children's rights, women's rights,
freedom of expression, the role of civil society and the protection of human rights defenders, and
include them on the agenda for every dialogue. The dialogues established to promote human rights
cooperation with third countries could also aim at preparing the work of the Human Rights Council or
the Third Committee of the UN General Assembly. The dialogues are reciprocal which means that the
third country could also raise questions of the human rights situation in the EU, which is usually the
case.'®

For the initiation of a human rights dialogue, a previous assessment of the human rights situation of the
country concerned is required, as well as the definition of the practical aims which the EU seeks to
achieve and the assessment of the added value to be gained from the dialogue. Moreover, exploratory
talks will be held before the opening of the dialogue with the aim of defining the objectives to be
pursued by the country concerned and the ways of increasing its commitment towards international
human rights instruments, procedures and mechanisms. The decision to initiate human rights dialogues
lies with the Council and requires the prior agreement of the Working Party on Human Rights
(COHOM). 130

An essential issue of human rights dialogues is to ensure the consistency between them and the bilateral
dialogues carried out by Member States. To this end, exchanges of information should be instrumented
between them. Consistency should also be guaranteed in connection with the assistance afforded by the
EU in the area of human rights and democratisation, notably with the EIDHR. Thus, it is required that the
Commission regularly notifies the COHOM regarding the use of funds from the EIDHR.!3!

Finally, the existence of a human rights dialogue with a certain country does not prevent the EU from
submitting a resolution on the human rights situation in that country to the UN General Assembly
(UNGA) or the Human Rights Council (HRC) or from providing support for an initiative by the third
country or from denouncing breaches of human rights in that country.'32

6. Election support
As stated by the Joint Communication on human rights and democracy at the heart of EU external
action, elections play a vital role for a wide range of human rights, such as freedom of expression,
assembly and association.'* The EU’s commitment towards democracy support in its external action has
been reaffirmed in the Strategic Framework, which expressly states that ‘the EU will strengthen its work

128 EY guidelines on human rights dialogues with third countries, 5-6.

129 1pjd, 6.

130 1pid, 7-10.

131 1bid, 11-12.

132 1pid, 11-12.

133 Joint Communication human rights and democracy at the heart of EU external action, 10.
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with partners worldwide to support democracy, notably the development of genuine and credible
electoral processes and representative and transparent democratic institutions at the service of the
citizen’.13%n this regard, the EU has been and is one of the leading global actors in supporting elections
worldwide through EU Election Observation Missions (EOMs), Electoral Expert Missions (EEMs),
electoral assistance, and support for domestic non-partisan observers.

The 2000 Commission Communication on Election Assistance and Observation, acknowledges that
although elections do not equate to democracy, they are an ‘essential step in the democratisation
process and an important element in the full enjoyment of a wide range of human rights’. This
Communication qualifies elections as human rights events, because they give voice to the political will of
the people and because, to be free and fair, they must be conducted in an atmosphere that respects
human rights.'* The adoption of this Communication followed the entry into force of Regulations
975/99% and 976/99%%7 which constitute a major step in the EU’s change of approach towards electoral
support. In this regard, the initial enthusiastic EU support for specific electoral processes according to
the EU’s strategic foreign policy on the country concerned, turned, by the end of the 90s, to a more
reasoned and restrained approach based on a deeper analysis of the impacts of the EU’s electoral
support in many post-conflict countries, as well as emerging and transitional democracies.’®® These
Regulations qualify the EU’s support for electoral processes as an instrument contributing to the overall
objectives of promoting and defending human rights and the development and consolidation of
democracy and the rule of law.?®

The EU’s commitment towards democracy support was subsequently reaffirmed in the 2009 EU Agenda
for Action on Democracy Support in EU External Relations, which declared that ‘democratic and
participatory governance and the free will of the people can best assure the right of men and women to
live and raise their children in dignity, freedom from hunger and from the fear of violence, oppression or
injustice’ and reiterated one of the main principles of the EU’s strategy in this field, which is that

134 Strategic Framework, 5.

135 Commission, ‘Communication from the Commission on EU Election Assistance and Observation’ COM(2000) 191
final, 4. (Communication on EU Election Assistance and Observation). This communication is further developed by
the Commission staff working paper — Implementation of the Communication on Election Assistance and
Observation, SEC (2003) 1472.

136 1pid fn(63).

137 Council Regulation (EC) No 976/1999 laying down the requirements for the implementation of Community
operations, other than those of development cooperation, which, within the framework of Community
cooperation policy, contribute to the general objective of developing and consolidating democracy and the rule of
law and to that of respecting human rights and fundamental freedoms in third countries [1999] OJ L120/8.
(Regulation 976/1999).

138 European Commission, ‘EC Methodological Guide on Electoral Assistance’ (European Communities, 2006)
<http://eeas.europa.eu/eueom/key publications en.htm> accessed 23 July 2014, 15 (EC Methodological Guide on
Electoral Assistance).

139 Regulation 975/1999, Art 2(2)(f), Regulation 976/1999, Art 3(2)(f).

41


http://eeas.europa.eu/eueom/key_publications_en.htm

FRAME Deliverable No. D12.1

democracy support should take into account the full electoral cycle and not focus on ad hoc electoral
support only.140

The EU’s strategy on electoral assistance and observation should be guided by the principles set out by
Communication on Election Assistance and Observation. These are, inter alia, the principle of
partnership between the EU and the country concerned; the necessity for the strategy to allow for a
case-by-case decision on provision of EU assistance and the sending of observers; and the necessity for
the strategy to promote and sustain an independent national capacity and pluralism, including the
promotion of local NGOs and local observers.'#

The Communication on Election Assistance and Observation, distinguishes the two components of the
EU’s electoral support, assistance and observation, and establishes their complementarity in the
electoral process. Election assistance is defined as the ‘technical or material support given to the
electoral process’. It could consist of professional help to establish a legal framework for the elections,
providing voting material and equipment, helping in the registration of political parties and registration
of voters, supporting NGOs and civil society, or the training of local observers or supporting the media.
On the other hand, election observation is defined as ‘the purposeful gathering of information regarding
an electoral process, and the making of informed judgements on the conduct of such a process on the
basis of the information collected, by persons who are not inherently authorised to intervene in the

process’. Thus, election observation is the political complement to election assistance and is also part of
it.142

In connection with the first component, electoral assistance, the EU is also a leading actor in this field as
well as one of the international key donors in many partner countries. The overview of the role of the EC
in this field is provided by the EC Methodological Guide on Election Assistance.'*® The two fundamental
areas of intervention are the support to the development of credible and transparent institutions for the
administration of the electoral process (Electoral Management Bodies) and the support to the CSOs and
domestic observer groups engaged with the electoral process. Other crucial activities supported are civic
and voter information, media monitoring, training of journalists, dissemination of information about
electoral dispute mechanisms and training in electoral conflict management.* The new approach to
electoral assistance puts the emphasis on the operational complexities and the periodicity of the
electoral processes. According to this, the support activities should ensure the strengthening of capacity
and the transfer of appropriate skills and technology to the local institutions and organisations. Thus,
the interventions are programmed some years in advance of the electoral date and should also provide
support after the elections. Ideally, the electoral assistance should aim at: building the nation’s capacity

140 Council of the EU, ‘Council Conclusions on Democracy Support in the EU’s External Relations — Towards
Increased Coherence and Effectiveness’ 16081/09 [2009], Annex: EU Agenda for Action on Democracy Support in
EU External Relations, 7.

141 pid, 15-16.

142 Communication on EU Election Assistance and Observation, 4.

143 EC Methodological Guide on Electoral Assistance, (n138).

144 EC Methodological Guide on Electoral Assistance, 36.
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to finance its own elections, supporting core and permanent structures, establishing its legitimacy in the
eyes of the electorate and keeping in sight the long-term objective of the assistance beyond the
immediate upcoming electoral event.!® In recent years, the EU’s electoral assistance has focused on
supporting national observer networks, providing technical and material support to Electoral
Management Bodies, providing material support to voting and registration operations, and supporting
other key stakeholders in order to increase the inclusiveness and acceptance of the electoral process.'*

Regarding the second component, electoral observation, the EU observed the first multi-party

3 and since then, has deployed more than 110 observation

parliamentary election in Russia in 199
missions. EU EOMs are only deployed to countries where certain legal and political preconditions for
observation are met,*® in particular, the precondition that franchise is genuinely universal; political
parties and individual candidates are able to enjoy their legitimate right to take part in the election;
there is freedom of expression allowing possible criticism of the incumbent government and the right to
free movement and assembly; and all contesting parties and candidates have reasonable access to the
media. An invitation to observe, received from the state and/or electoral authorities, is also required.'*
The EU has observed elections in partner countries in Africa, Latin America, Asia and the Middle East.
The EU does not deploy EOMs within OSCE participating States where the election observation is

undertaken by the OSCE Office for Democratic Institutions, which use a comparable methodology.**°

The EU applies the same methodology in all countries where it observes elections, in order to ensure a
consistent approach to election observation. The observation has to be comprehensive and long-term,
focusing on all aspects and stages of electoral processes, although the coverage is increased on election
day; EU observers must be impartial, independent, should not interfere in the election process to
correct or influence the proceedings and must respect and adhere to the laws of the country being
observed.’! This EU methodology is in line with the Declaration of principles for international election
observation and code of conduct for international election observers endorsed by the EU.1?

Meanwhile, EEMs do not imply direct observation and are of a technical nature. The outcome of EEMs is
a technical document that reports on the country’s specific electoral situation and covers all frameworks
and phases of the electoral process.

The EIDHR constitutes the key instrument which financially supports the EU EOMs. In this regard, as was
mentioned above (see above, sub-section I11.B.1), EU EOMs are one of the five specific objectives and

145 EC Methodological Guide on Electoral Assistance, 43.

146 Annual Report 2012, 50.

147 1bid, 25.

148 Communication on EU Election Assistance and Observation, Annex Ill: Council Decision 9262/98 — PESC 157 —
COHOM 6, Guidelines - EU policy on electoral observation, 35.

149 European Commission, ‘Handbook for EU Election Observation’ (2nd ed, European Commission 2008).

150 1bid, 7.

151 1bid, 23-26.

152 Declaration of principles for international election observation and code of conduct for international election
observers, commemorated October 27, 2005, at the United Nations, New York.
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priorities to be pursued by the EIDHR and are deemed as flagship projects of the EU’s external action.
Thus, up to 25% of the budget over the period 2014-2020 should be devoted to the funding of EU
EOMs.1%3

In addition, in January 2013 the Election Observation and Democratic Support (EODS) project was
launched after the completion in 2012 of the three consecutive Network for Enhanced Electoral and
Democratic Support (NEEDS) projects. The EODS project, funded by the EC, aims at strengthening the EU
Election Observation Mission methodology, training core team members and long term observers in EU
methodology, election principles and observation techniques; and sharing this methodology with

regional organisations and networks.'>*

7. European endowment for democracy

The European Endowment for Democracy (EED) was launched in 2012 in order to complement the
efforts of the EU and the Member States in the field of democratic support to neighbourhood countries.
It is not strictly a European instrument but, as a complementary tool to them and taking into
consideration the central role that the EU played in its creation, deserves a brief mention here. The
added value of this private foundation, established under Belgian law, is to reach democracy supporters
that have limited access to funding, so that, the Endowment only funds initiatives that other donors may
not be able to support or that cannot be funded by other means. In this regard, the awareness of the
limitations of the EIDHR to support NGOs or opposition groups led to the creation of this initiative which
aims to promote political pluralism by means of funding political parties and non-registered NGOs
working for democratic change.*®®

Its creation was proposed by the Joint European Neighbourhood Policy Communication: A new response
to a changing Neighbourhood, in order to support political actors working for democratic change in their
countries and to increase the efforts of the EU, its Member States and several of the European political

foundations in this field.*>®

The EED is financed through the voluntary contributions from the Member States and may also apply for
funding from the EU budget.’” The voluntary contributions of the Member States have been considered
an essential element to allow the EED to act flexibly without depending on the EU budget and its

153 Regulation 235/2014, Annex and Joint Declaration of the European Parliament, the Council of the European
Union and the European Commission on Election Observation missions.
154 Information on the EODS project can be found in its website at <http://www.eods.eu/> accessed 9 June 2014,

155 Stephan Keukeleire and Tom Delreux, The Foreign Policy of the European Union (2nd ed Palgrave Macmillan
2014) 137.

156 Commission, ‘A new response to a changing Neighbourhood’ (Joint Communication to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions) COM (2011) 303
final, 4. See also Solveig Richter and Julia Leininger, ‘Flexible and Unbureaucratic Democracy Promotion by the EU?
The European Endowment for Democracy between Wishful Thinking and Reality’ (2012) 26 SWP Comments 1
<http://www.swp-berlin.org/fileadmin/contents/products/comments/2012C26_rsv_Leiniger.pdf> accessed 22 July
2014.

157 Council of the EU, ‘Declaration on the Establishment of a European Endowment for Democracy’ 18764/11,
[2011], 3, 4.
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bureaucracy. However there is great uncertainty about the financing situation of the EED, taking into
account that it lacks an adequate and stable financial base and that certain appeals of the HR/VP to the
Member States for donations have remained unanswered.*®

The objective of the Endowment is to foster and encourage democratisation and deep and sustainable
democracy in countries in political transition and in societies struggling for democratisation, with initial,
although not exclusive, focus on the European Neighbourhood.*®

As mentioned above, the Endowment is mainly a grant-awarding institution supporting actors that have
limited access to funding including, inter alia, pro-democratic movements and actors in favour of a
pluralistic multi-party system conceived on democratic grounds; social movements and actors; civil
society organisations; emerging leaders, independent media and journalists (including bloggers, social
media activists, etc.), non-governmental institutions, including foundations and educational institutions
functioning also in exile; provided that all these beneficiaries adhere to core democratic values, respect

international human rights standards and subscribe to principles of non-violence.°

Finally, it is important to highlight that the Endowment has to avoid duplication and ensure coherence,
synergy, complementarity and added value with the activities funded by the EU financing instruments,
in particular, the EIDHR, the Instrument contributing to Stability and Peace, the ENI, the Development
Cooperation Instrument (DCI), and the Member States’ bilateral instruments.'®! In this regard, one of
the key questions about the EED is how it will relate to the EIDHR and whether an adequate division of

labour will be developed between both instruments.!6?

C. Other instruments contributing to the promotion of human rights

and democracy
Besides the particular instruments developed and highlighted by the EU for the promotion of human
rights and democracy support, there are others which also contribute to the promotion of human rights
and democracy which will be analysed in following sub-sections.

1. Action in multilateral fora (UN, OSCE, Council of Europe)
Promoting the universality of human rights and working through multilateral institutions are two of the
EU central commitments reaffirmed by the Strategic Framework on Human Rights and Democracy.
According to the Strategic Framework, the EU ‘remains committed to a strong multilateral human rights

158 Solveig Richter and Julia Leininger, ‘Flexible and Unbureaucratic Democracy Promotion by the EU? The
European Endowment for Democracy between Wishful Thinking and Reality’ (2012) 26 SWP Comments 1
<http://www.swp-berlin.org/fileadmin/contents/products/comments/2012C26 _rsv_Leiniger.pdf> accessed 22 July
2014.

159 The Statutes of the European Endowment for Democracy, Art 2(1). The Statutes are available at the Endowment
website at <https://www.democracyendowment.eu/about-eed/> accessed 9 June 2014.

160 1pid, Art 2(2).

161 1pid, Art 3(3).

162 Solveig Richter and Julia Leininger, ‘Flexible and Unbureaucratic Democracy Promotion by the EU? The
European Endowment for Democracy between Wishful Thinking and Reality’ (2012) 26 SWP Comments 1
<http://www.swp-berlin.org/fileadmin/contents/products/comments/2012C26 _rsv_Leiniger.pdf> accessed 22 July
2014.
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system which can monitor impartially implementation of human rights norms and call all States to
account’. To this end, the EU is committed to encourage the ratification of international human rights
treaties, including regional human rights instruments, international humanitarian law treaties and the
Rome Statute of the International Criminal Court and to promote worldwide the universality of human

163

rights.

At the UN, the EU plays an active role in the Third Committee of the General Assembly and the Human
Rights Council, through the use of statements and interventions, thematic and country-specific
initiatives in cooperation with other countries, promoting accountability for human rights violations, and
targeting key human rights concerns. The EU priorities on human rights at the UN Human Rights fora are
established annually by the Council. For 2014, the Council reaffirms the EU’s commitment to working at
the UN in order to promote and protect the universality of human rights, to prevent and respond to
serious human rights violations, and to express its concerns and positions, contributing to debates and
pursuing thematic and country-specific initiatives.’®* In these priorities, the Council also refers to the
EU’s support to the HRC Special Procedures and the Universal Period Review, and to the UN Human

Rights Treaty Body system.'®

As regards the priorities in terms of themes, the EU will advocate for the abolition of the death penalty;
the promotion of freedom of Religion or Belief as a fundamental human right; the promotion of the
rights and the protection of children; the support for women's rights, gender equality, and women's
empowerment; the inclusion of a rights-based approach, encompassing all human rights, and gender
equality, in the post-2015 global agenda; the promotion of freedom of opinion and expression, offline
and online, as a fundamental right of every human being, an essential foundation for democracy, the
rule of law and the participation in public affairs, as well as peace, stability and sustainable inclusive
development, paying special attention to the protection of journalists and bloggers; the promotion of
freedom of association and assembly as key rights for the realisation of other human rights and
cornerstones of democracy; the protection of human rights defenders, protecting the space and
promoting a safe, enabling environment for a vibrant civil society; eradication of torture worldwide,
maintaining also its support for the UN Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment; the promotion of the rights of LGBTI persons and opposition to any
form of discrimination and violence perpetrated against people based on sexual orientation and gender
identity; the fight against racism, racial discrimination, xenophobia and related intolerance; the
protection of the rights of indigenous peoples, in particular, contributing to the full and effective
participation of indigenous peoples in World Conference on Indigenous Peoples; the promotion of
economic, social and cultural rights, advocating for the universal, indivisible, interdependent and
interrelated nature of all human rights; and, finally, the dissemination and implementation of the UN

Guiding Principles on Business and Human Rights.16®

163 Annual Report 2012, 16; Strategic Framework on Human Rights and Democracy, actions 4 and 5.

164 Council of the European Union, ‘Council Conclusions on EU priorities at the UN Human Rights Fora’ 6181/14
[2014], para 4.

165 1pid, paras 5, 6.

166 1pid, paras 14-28.
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In terms of geographic concerns, priorities for 2014 include addressing the human rights situations in
Syria, Democratic People’s Republic of Korea, Iran, Sri Lanka, Myanmar/Burma, Belarus, Central African
Republic, Democratic Republic of the Congo, South Sudan, Mali, Eritrea and Sudan.®”

In both the Strategic Framework on Human Rights and Democracy and the 2013 Council Conclusions,
the EU pays tribute to the leadership of the UN High Commissioner for Human Rights and her Office and
highlights its unwavering support for the UN Human Rights Treaty Body system.!® In addition, the EU
insists on its attachment to the HRC Special Procedures and the Universal Periodic Review, calling upon
all UN Member States to cooperate with these mechanisms.'®®

At the regional level, the EU’s participation in the Council of Europe and the OSCE should be highlighted.
The principles of cooperation between the EU and the Council of Europe are governed by the
Memorandum of Understanding reached between them in 2007,° which recognises their shared values
of democracy, the rule of law and human rights and fundamental freedoms and establishes their areas
of common interest, including the promotion and protection of democracy and good governance and
democratic stability, and the respect for human rights and fundamental freedoms and the rule of law."*
They are also committed to promoting their cooperation by consulting each other regularly and closely,
both at political and technical levels, on the referred common priority areas, as well as by regular
exchanges of information, development of common views, initiatives, strategies and programmes and

inter-institutional cooperation.”?

The EU is one of the major contributors to CoE activities by financing joint programmes and activities. In
2012, the EU and CoE implemented joint programmes in the areas of democracy, human rights and the
rule of law amounting to EUR 101 million and the EU launched the EU-CoE Programme for Strengthening
Democratic Reform in the South Mediterranean with the aim of promoting human rights, rule of law and
democratisation in the Southern Mediterranean countries and similar programmes are being
implemented in Central Asia under the Venice Commission.'”

Accession of the EU to the European Convention on Human Rights, which is a legal obligation for the EU
following the Lisbon Treaty,”* will constitute a major step for the EU —CoE relationship and will enhance
coherence in the protection of human rights in Europe. Regarding the accession negotiations, the CoE’s
Steering Committee for Human Rights (CDDH) and the representatives of the EU have agreed on the

Draft accession agreement of the European Union to the European Convention on Human Rights which

17 1bid, paras 7-13.

168 1bid, paras 3, 22.

169 1pid, paras 21, 23. Also reaffirmed in the Strategic Framework on Human Rights and Democracy.

170 Memorandum of understanding between the Council of Europe and the European Union, signed in Strasbourg
on 11 May 2007, (CoE — EU MoU).

171 CoE — EU MoU, Preamble paras 1, 7, 9, 14.

172 CoE — EU MoU, paras 11 and 41-43.

173 Annual Report 2012, 142.

174 Art 6(2) TEU and Protocol No. 14 of the CEDH.
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was submitted to the Committee of Ministers on 14 October 2011.7° The legal instruments for the
accession are still under negotiation and the last meeting was held in April 2013.

Regarding the OSCE, the EU also constitutes a strong supporter and contributor to the three dimensions
of its work, in particular, the human dimension. As the EU represents almost half of the OSCE’s
membership, it has a major responsibility in playing an active role within the organisation and it is
engaged in ensuring that the participating States implement their commitments and activities on human
rights, fundamental freedoms, democratisation (including elections), the rule of law, tolerance and non-
discrimination.’”® The EU also participates in the OSCE weekly Permanent Councils and the monthly
OSCE human dimension committees with the aim of contributing to the review of the referred human
rights commitments of the participating States and promoting debates about their implementation.
During 2012 the EU advocated in those forums for the safety of journalists, rights of LGBTI persons and
civil society in general.’’

Regarding other regional organisations, the Strategic Framework sets out that the EU is also committed
to work in partnership with them, including the African Union, the Association of Southeast Asian
Nations (ASEAN), the South Asian Association for Regional Cooperation (SAARC), the Organisation of
American States, the Arab League, the Organisation of Islamic Cooperation and the Pacific Islands
Forum, in order to support the consolidation of regional human rights mechanisms.!’®

2. Bilateral political dialogue
The Strategic Framework on Human Rights and Democracy states that the EU ‘will raise human rights
issues vigorously in all appropriate forms of bilateral political dialogue, including at the highest level’.1”
Thus, the EU is also committed to incorporating its human rights positions in political dialogue at every
level, including the Summit level. To this end, the EU undertakes to include human rights experts in all
EU delegations worldwide.

Regarding the overall approach to raising human rights issues in the context of political dialogues, the
Council established in its 2006 paper Mainstreaming human rights across CFSP and other EU policies, the
principles to be followed by all relevant actors:&

— human rights issues should not only be discussed by experts but should also be raised at the
highest political level to ensure coherence between the different levels and give more political
weight to human rights concerns;

175 The Draft accession agreement of the European Union to the European Convention on Human Rights and the
details of the ongoing negotiations are available at the web of the CoE <http://hub.coe.int/web/coe-portal/what-
we-do/human-rights/eu-accession-to-the-convention> accessed 10 June 2014.

176 Council of the European Union, ‘Human Rights and Democracy in the world: report on EU action in 2011’
9238/12 [2012] 130. (Annual Report 2011).

177 Annual Report 2012, 143.

178 Action Plan on Human Rights and Democracy, Action 36.

179 Strategic Framework on Human Rights and Democracy, 7.

180 Council of the European Union, Mainstreaming human rights across CFSP and other EU policies, 10076/06
[2006], 4.
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— they should not only criticise countries on their human rights record, but also welcome and
encourage positive developments;

— they should build on common ground;

— they should use dialogue with ‘like-minded’ countries to seek synergies and share experience;
also address human rights concerns with ‘like-minded’ countries to avoid allegations of double
standards;

— they should refer to international standards when discussing issues such as freedom of religion
or belief and freedom of expression or interfaith dialogue;

— they should address discrepancies between law and practice;

— as regards member countries of the Human Rights Council, they should refer to their pledges
made upon election;

— they should consider making more use of public statements where appropriate.

However, the EU guidelines on human rights dialogues, which were updated in 2009, acknowledge that,
although the EU should attempt to integrate its human rights priorities into political discussions, this
kind of dialogue does not allow it to deal with human rights issues in great depth, which seems to be a
contradiction with the general objective of achieving impact through dialogue that it is set forth by the

Strategic Framework.8!

3. Démarches and declarations
Public declarations and statements are used to demonstrate the EU’s position and concerns on, among
others, human rights and democracy issues, including the situation of individuals under threat in their
countries,'® as well as to welcome positive developments. These public declarations are made by the
HR/VP in the form of declarations on behalf of the EU, statements, remarks, or fact sheets, or by her
Spokesperson. They could also be issued by the EU’s delegations and missions to the different

countries.'®

In order to be more effective, the EU might prefer démarches or formal diplomatic approaches to non-
EU countries. Démarches constitute also an important instrument of foreign policy used to raise human
rights concerns with those countries, and are usually performed confidentially by local EU
representatives.’® In the action plan démarches are mentioned only once, within the context of the
priority of compliance with IHL. In this regard, the Action Plan requires the EU to adopt a more
systematic approach of démarche campaigns in this field.’®> Démarches carried out by the EU also have

181 EY guidelines on human rights dialogues with third countries, 14.

182 Joint Communication human rights and democracy at the heart of EU external action, 5.

183 These public declarations and statements are published at <http://eeas.europa.eu/statements/index_en.htm>
accessed 2 June 2014.

184 Annual Report 2011, 21.

185 Action Plan, action 21(c).
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the objective of promoting the universality and integrity of the Rome Statute of the International
Criminal Court.8

The issues that have been most frequently handled through these instruments are the protection of
human rights defenders, illegal detention, forced disappearances, the death penalty, torture, child
protection, refugees and asylum seekers, extrajudicial executions, freedom of expression and of

association, the right to a fair trial, and elections.'®’

Finally, special mention should be made of the work of the President of the European Parliament, who
also raises relevant human rights issues by means of public statements.'®®

4. CFSP joint actions, common positions and strategies and CSDP missions
In addition to election support which is a specific instrument for the promotion of democracy, CFSP
decisions defining actions to be undertaken by the EU, positions to be taken and arrangements for the
implementation of those decisions on actions and positions, are a general instrument for the promotion
of human rights and democracy, according to the CFSP objective of ‘consolidate and support democracy,
the rule of law, human rights and the principles or international law’.%® The EU’s common approaches
on matters of CFSP set forth by Art 32 TEU also have to contribute to this objective. In this regard, the
Council in its 2006 paper Mainstreaming human rights across CFSP and other EU policies, required the
inclusion of human rights provisions, where applicable, in joint actions, common positions, common
strategies and mandates for ESDP missions.'® According to this, action 11 e) of the Action Plan requires
that the current review of Council Common Position 2008/944/CFSP on Arms Exports takes account of
human rights and IHL. Other common positions and approaches relevant to human rights that should be
highlighted are the Common position on human rights, democratic principles, the rule of law and good
governance in Africa, ! the Guidelines for a Common Approach to the Fight Against Terrorism,*? and

the Common approach on the use of political clauses.’®

As well, according to the Council’s 2006 paper Mainstreaming human rights across CFSP and other EU
policies, ‘the protection of human rights should be systematically addressed in all phases of [CSDP]
missions’, including the planning and the implementation phase. Some measures were recommended in
this regard by the Council, among them, were including human rights reporting in the operational duties

186 Eyropean Union, External Action, ‘Human Rights and Democracy in the world. Report on EU action. July 2008 to
December 2009’ (European Union 2010), 24.

187 1pid, 21.

188 These public statements are available at <http://www.europarl.europa.eu/the-president/en/html/press-room>
accessed 3 June 2014.

189 TUE, Arts 21(2)(b) and 25 .

1%0 Council of the European Union, Mainstreaming human rights across CFSP and other EU policies, Brussels, 7 June
2006, 10076/06, 9.

181 Council of the European Union, Common position on human rights, democratic principles, the rule of law and
good governance in Africa (98/350/CFSP), Brussels, 15 November 2004, 13749/2/04, REV 2.

192 Council of the European Union, The Guidelines for a Common Approach to the Fight Against Terrorism, Brussels,
22 May 2008, 7635/04, EXT 1.

193 Council of the European Union, Common approach on the use of political clauses, Brussels, 2 June 2009,
10491/1/09,REV1, EXT 2.
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of [CSDP] missions; implementing human rights policy in the missions, in particular regarding women
and children, and including human rights experts in [CSDP] missions and operations where
appropriate.®*

The Strategic Framework and the Action Plan also propose actions in order to reflect human rights in
CDSP missions, requiring the ‘systematic inclusion of human rights, child protection, gender equality and
IHL where relevant in the mandates of EU missions and operations and in their benchmarks, planning

and evaluation’;’® ‘to complete a network of focal points on human rights and democracy in CSDP

missions and operations’;'*® and to provide training on human rights in CSDP missions and operations.!’

a) Restrictive measures
According to the Strategic Framework, when faced with violations of human rights, ‘the EU will make
use of the full range of instruments at its disposal, including sanctions or condemnation’.**® Restrictive
199 can be adopted by the EU within the framework of the objectives of the CFSP
in order to safeguard them, including consolidating and supporting democracy, the rule of law, human

measures or sanctions

rights and the principles of international law.2®

Following the Lisbon Treaty, the legal basis for adopting sanctions is Art 215 TFUE, which states that the
Council can adopt by qualified majority the necessary measures where a decision adopted within the
CFSP provides for the interruption or reduction, in part or completely, of economic and financial
relations with one or more third countries. This decision adopted within the CFSP requires unanimity
and the measures to be taken by the Council have to be based on a joint proposal of the HR/VP and the
Commission. Furthermore, the European Parliament has to be informed of the measures adopted.

The Lisbon Treaty introduced some changes as a result of the case law on this matter, in particular, the
case law on sanctions against the financing of terrorism and the adoption of decisions to blacklist,?°! so
that the new regulation explicitly covers natural and legal persons and groups or non-State entities and
both financial and trade sanctions. Moreover, the acts adopted must contain the necessary provisions

on legal safeguards.?*?

In addition to the above mentioned legal basis for the adoption of restrictive measures, the Council
adopted in 2003 and 2004 three policy documents in order to develop a policy framework for a more

194 Council of the European Union, ‘Mainstreaming human rights across CFSP and other EU policies’, 10076/06

[2006], 6.

195 Action Plan, action 12(b).

1% Action Plan, action 5(b).

197 Action Plan, action 5(a).

198 Strategic Framework, 7.

199 These terms are used interchangeably across the policy and legal documents.

200 TUE, Art 21(2)(b).

201 Cameron mentions as leading cases Organisation des Modjahedines du people d’Iran v. Council of the European
Union, T-228/02, ECRII-4665 [2006] and People’s Mojahedin Organization of Iran v. Council, T-284/08, ECR 11-3487
[2008].

202 |ain Cameron (ed), EU Sanctions: Law and Policy Issues concerning restrictive measures (Intersentia 2013), 34-
35.
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effective use of sanctions. First, the Basic Principles on the Use of Restrictive Measures (Sanctions)2®
intends to establish a common ground on a matter where very different views exist among the EU States
on the value and advisability and feasibility of the sanctions.2* The Basic Principles clarifies that the
restrictive measures adopted to uphold respect for human rights, democracy, the rule of law and good
governance must be in accordance with the EU’s CFSP and in full conformity with the EU’s obligations
under international law.2% The Basic Principles also set out the sanctions as part of an integrated,
comprehensive policy approach which should include political dialogue, incentives, conditionality and,
as last resort, the UN coercive measures?® and require ‘reducing to the maximum extent possible any
adverse humanitarian effects or unintended consequences for persons not targeted or neighbouring
countries.’””®” Second, the Guidelines on implementation and evaluation of restrictive measures
(sanctions) aim to standardise the implementation of the restrictive measures and strengthen the
methods of implementation as well as establish standard wording and common definitions to be used in
the legal instruments implementing restrictive measures.?®® Finally, the Best Practices for the effective
implementation of restrictive measures are general recommendations for the effective implementation

of the sanctions, in accordance with EU law and national legislation.?®®

Restrictive measures have to be the subject of careful consideration by the EU, in accordance with the
Basic Principles and the EU Charter of Fundamental Rights, and have to be regularly reviewed by the
Council. When imposing the restrictive measures, their specific objective should be clearly stated in the
corresponding legal instrument. Moreover, the ‘measures should be consistent with the EU’s overall
strategy in the area concerned’, ‘must always be in accordance with international law’ and ‘must respect
human rights and fundamental freedoms, in particular due process and the rights to an effective
remedy,” and must ‘be proportionate to their objective’.?® Moreover, as stated by the Joint
Communication Human rights and democracy at the heart of EU external action, it is important that:?!!

— they contribute to the stated objective,

— they are targeted,

— they do not have an adverse impact on civilian populations and that

— they comply with requirements on clear and fair procedures, including the rights to an effective
remedy.

203 Council of the European Union, ‘Basic Principles on the Use of Restrictive Measures (Sanctions)’ 10198/1/04
REV 1 [2004].

204 13in Cameron (ed), 11.

205 Council of the European Union (n203), principle 3.

206 1pid, principle 5.

207 1bid, principle 6.

208 Council of the European Union, ‘Guidelines on implementation and evaluation of restrictive measures
(sanctions) in the framework of the EU Common Foreign and Security Policy’ 15114/05 [2005]. (Guidelines on
implementation and evaluation of restrictive measures).

209 Council of the European Union, ‘Update of the EU Best Practices for the effective implementation of restrictive
measures’ 8666/1/08EU [2008].

210 Guidelines on implementation and evaluation of restrictive measures, paras 5, 9.

211)Joint Communication human rights and democracy at the heart of EU external action, 16
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Targeted measures are, thus, considered by the Guidelines on implementation and evaluation of
restrictive measures more effective than indiscriminate measures and minimise the adverse
consequences for those who are not responsible for the policies or actions that incur the imposition of
the sanctions. The adoption of these kinds of measures requires clear criteria according to each specific
case for determining which entities or persons could be listed and must respect fundamental rights of
the persons listed, in particular, their right to a due process.?*?

Finally, restrictive measures, as mentioned above, can be adopted against third countries, parts of
countries, governments, non-State entities and individuals (including terrorist groups and terrorists).?3
They can consist of, inter alia, freezing of funds and economic resources, restrictions on admission, arms
embargoes, embargoes on equipment that might be used for internal repression, export and import

restrictions, flight bans, diplomatic sanctions and suspension of cooperation with a third country.?'4

5. Thematic financial instruments contributing to human rights and democracy
a) Instrument contributing to Stability and Peace

(D Background and main features
This instrument was created in 2006 under the name ‘Instrument for Stability’ in the framework of the
reform of the EU’s external financing instruments, in order to assist the EU in addressing global security
and development challenges. It was initially established by Regulation 1717/2006 of the European
Parliament and of the Council which was adopted with the objective of enabling the EU to provide a
consistent and integrated response to a situation of crisis or emerging crisis, to address specific global
and trans-regional security threats and to enhance crisis preparedness.?’ It was designed on the basis
that the ‘effectiveness of EU external action is dependent on the links between security and
development’.2® |n this sense, the Council and the Representatives of the Governments of the Member
States meeting within the Council, in their November 2004 Conclusions on the effectiveness of EU
External Action, concluded that ‘peace, security and stability as well as human rights, democracy and
good governance, are essential elements for sustainable economic growth and poverty eradication’.?"’
This link between democracy and security is also proclaimed by the Strategic Framework, which
expressly declares that ‘Sustainable peace, development and prosperity are possible only when
grounded upon respect for human rights, democracy and the rule of law’ and that the EU ‘will
strengthen its capability and mechanisms for early warning and prevention of crises liable to entail

212 Guidelines on implementation and evaluation of restrictive measures, paras 14-23.

213 1bid, para 4.

214The updated list of restrictive measures in force is available at
<http://eeas.europa.eu/cfsp/sanctions/docs/2014 05_26-measures-in-force_en.pdf> accessed 4 June 2014.

215 Regulation (EC) No 1717/2006 of the European Parliament and of the Council establishing an Instrument for
Stability [2006] OJ L327/1. (Regulation 1717/2006).

216 Eyropean Commission, ‘The Instrument for Stability Strategy Paper 2007-2011’, 3.

217 Regulation 1717/2006, Preamble para 1.
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human rights violations’.?8

Regulation 230/2014 of the European Parliament and the Council has succeeded Regulation 1717/2006
which expired on 31 December 2013.%*° This new Regulation aims to introduce a revised instrument in
order to ‘increase the efficiency and coherence of the EU’s actions in the areas of crisis response,
conflict prevention, peace-building and crisis preparedness, in addressing security threats and
challenges’.??° This Regulation expressly recognises that ‘democracy and human rights have been placed
at the forefront of the EU’s relations with third countries and should be considered’ as guiding principles
of this instrument.??! Moreover, promotion of democracy and good governance, human rights and
humanitarian law, including children's rights and the rights of indigenous peoples, non-discrimination
and gender equality and the empowerment of women are cross-cutting issues expressly cited by
Regulation 230/2014 and should be taken into consideration, including in programming, in the adoption
of measures and granting of funding under this instrument.??

The new Regulation covers the period 2014 to 2020 with a financial envelope of EUR 2,338,719,000.2%
The assistance provided by the Union under this instrument could be technical, economic, financial or
development cooperation measures.??

(2) Objectives and scope
The Instrument contributing to Stability and Peace provides direct support for the EU’s external policies
with the above mentioned aim of ‘increasing the efficiency and coherence of the EU’s actions in the
areas of crisis response, conflict prevention, peace-building and crisis preparedness, and in addressing

global and trans-regional threats.’??

The specific objectives of the instrument are: (i) in a situation of crisis or emerging crisis, to contribute
swiftly to stability by providing an effective response designed to help preserve, establish or re-establish
the conditions essential to the proper implementation of the Union's external policies and actions; (ii) to
contribute to the prevention of conflicts and to ensuring capacity and preparedness to address pre- and
post-crisis situations and build peace; and (iii) to address specific global and trans-regional threats to

peace, international security and stability.2®

Regarding point (i), the circumstances covered by the instrument are not only situations of urgency,
crisis or emerging crisis or situations threatening to escalate into armed conflict, but also ‘situations
posing a threat to democracy, law and order, the protection of human rights and fundamental freedoms

218 Strategic Framework on Human Rights and Democracy, 2.

219 Regulation (EU) No 230/2014 of the European Parliament and of the Council establishing an Instrument
contributing to stability and peace [2014] OJ L77/1. (Regulation 230/2014).

220 Regulation 230/2014, Preamble para 11.

221 1pid, Preamble para 9.

222 Regulation 230/2014, Art 2(4).

223 Ibid, Art 13.

224 1bid, Art 1(2).

225 1bid, Art 1(1).

226 |bid, Art 1(4).
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or the security and safety of individuals, in particular those exposed to gender-based violence in
situations of instability’.??” Among the actions financed by this instrument under objective (i) the
following actions related to human rights and democracy deserve special attention:

supporting the development of democratic, pluralistic State institutions, including measures to
enhance the role of women in such institutions, effective civilian administration and civilian
oversight over the security system, as well as measures to strengthen the capacity of law-
enforcement and judicial authorities involved in the fight against terrorism, organised crime and
all forms of illicit trafficking;

supporting international criminal tribunals and ad hoc national tribunals, truth and reconciliation
commissions, and mechanisms for the legal settlement of human rights claims and the assertion
and adjudication of property rights, established in accordance with international standards in the
fields of human rights and the rule of law; support for measures to promote and defend respect
for human rights and fundamental freedoms, democracy and the rule of law, and the related
international instruments; or

support for measures to promote the development and organisation of civil society and its
participation in the political process, including measures to enhance the role of women in such

processes and measures to promote independent, pluralist and professional media.??®

Specific objective (iii) covers threats to law and order, including support for measures aimed at
‘strengthening the capacity of law enforcement and judicial and civil authorities involved in the fight
against terrorism, organised crime, including cyber-crime, and all forms of illicit trafficking and in the
effective control of illegal trade and transit.” As regards these measures, which should place particular
emphasis on good governance and be in accordance with international law, ‘priority should be given to
trans-regional cooperation involving two or more third countries that have demonstrated a clear
political will to address the problems arising.” Moreover, with regard to assistance to authorities
involved in the fight against terrorism,

priority should be given to supporting measures concerning the development and strengthening
of counter-terrorism legislation, the implementation and practice of financial law, of customs law
and of immigration law, the development of law-enforcement procedures which are aligned with
the highest international standards and which comply with international law, the strengthening of
democratic control and institutional oversight mechanisms, and the prevention of violent
radicalism.??

3 Eligibility
Regulation 230/2014 does not include, as Regulation 1717/2006 did, a list of beneficiaries of the
instrument. The eligibility of this instrument is now set out by the common rules included in Regulation
236/2014 which sets forth that ‘participation in the award of procurement contracts or grants, as well as

227 Ibid, Art 3(1).
228 Regulation 230/2014, Art 3(3).
229 Regulation 230/2014, Art 5.
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the recruitment of experts, shall be open without limitations’.?3° The instrument is open to ‘all natural
persons who are nationals of, and legal persons who are effectively established in eligible countries and
to international organisations’.?*! Eligibility could, however, be restricted with regard to the ‘nationality,
geographical location or nature of applicants, where such restrictions are required on account of the
specific nature and the objectives of the action and where they are necessary for its effective
implementation. Such restrictions may apply in particular to participation in award procedures in the

case of cross-border cooperation actions’.?*?

(4) Coordination, complementarity and coherence with other
instruments
The actions financed under this Regulation should be consistent with the overall strategic policy
framework for the partner countries and with measures adopted under the EU’s external action and
CFSP. The views of the Parliament should also be taken into consideration.?*3

The assistance granted under this instrument also has to be complementary to that provided under
other instruments for external assistance and should only be provided to the extent that an adequate
and effective response cannot be provided under those other instruments. Moreover, its use should be
planned and implemented in such a way as to achieve continuity of actions under those instruments,
where applicable.®* The Commission should also promote the coordination among EU and Member
States’ activities and with multilateral, regional and sub-regional organisations and other donors.?*®

Finally, Regulation 230/2014 states that the EU should undertake development cooperation measures,
as well as financial, economic and technical cooperation measures, with third countries, regional and
international organisations and other State and civil society actors according to the rules established in
this Regulation.?®®

b) Instrument for development cooperation - thematic programme:
‘civil society organizations and local authorities in development’

(1) Background and main features
The Development Cooperation Instrument (DCI) is part of the EU’s development cooperation policy and
also supports the EU’s external policies. The legal basis of this instrument is Regulation 233/2014
establishing a financing instrument for development cooperation for the period 2014-2020.2*” This

230 Regulation 236/2014, Art 11(1).

21 1pid, Art 8(1).

232 Ipjid, Art 8(7).

233 Regulation 230/2014, Art 2(1) and 2(2).

234 Ibid, Art 2(3).

235 |pid, Art 2(6).

238 1pid, Art 1(2).

237 Regulation (EU) 233/2014 of the European Parliament and of the Council of 11 March 2014 establishing a
financing instrument for development cooperation for the period 2014-2020 [2014] OJ L378/41. (Regulation
233/2014).
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Regulation replaces Regulation 1905/2006 which expired on 31 December 2013.2®® The European
Consensus on Development provides the framework for the implementation of this Regulation.?*
According to it, the primary objective of EU development cooperation is the eradication of poverty in
the context of sustainable development which includes good governance, human rights and political,
economic, social and environmental aspects.?*° The promotion of democracy, good governance and
respect for human rights are also objectives of the EU’s development policy,?*! are considered areas

242

where the EU will be primarily active in order to respond to the needs of the partner countries,*** and

constitute cross-cutting issues and vital factors in strengthening the impact and sustainability of

cooperation.?®

The assistance under Regulation 233/2014 should also contribute to the achievement of the
international commitments and objectives in the field of development that the EU has agreed to, in

particular the Millennium Development Goals and post 2015 new development targets.?**

The Regulation sets out three kind of programmes to be financed by the EU:?%

1. Geographic programmes, which will be explained in detail in point 6.d) below.
Thematic programmes, which are split into two categories in order to address development-related
global public goods and challenges (‘Global Public Goods and Challenges’ programme)?*® and to
support civil society organisations and local authorities in partner countries (‘Civil Society
Organisations and Local Authorities’ programme). This latter programme is the one which
specifically contributes to support the EU’s activities in the field of human rights, democracy and
good governance and thus will be analysed in this section.?*’

3. A Pan-African programme to support the strategic partnership between Africa and the EU to cover
activities of a trans-regional, continental or global nature in and with Africa. This programme will be
analysed in section 6.d)(5).

The ‘Civil Society Organisations and Local Authorities’” programme replaces the previous ‘Non-State
Actors and Local Authorities’ programme and aims to strengthen civil society organisations and local

238 Regulation (EC) 1905/2006 of the European Parliament and of the Council establishing a financing instrument
for development cooperation [2006] OJ L77/44. (Regulation 1905/2006).

239 The European Consensus on Development, see fn(33).

240 1pid, paras 5, 7.

241 |bjd, para 42.

242 1bid, paras 71, 86.

243 Ibid, paras 101, 103.

244 Regulation 233/2014, Art 2(2).

25 1bid, Art 1, 4.

246 According to Art 7 of Regulation 233/2014, the objective of the assistance under this programme is to support
actions in the following areas: environment and climate change; sustainable energy; human development,
including decent work, social justice and culture; food and nutrition security and sustainable agriculture; and
migration and asylum.

247 The extinct Regulation 1905/2006 classified thematic programmes under the following categories: ‘Investing in
people’, ‘Environment and sustainable management of natural resources including energy, non-State actors and
local authorities in development’, ‘Food security’, ‘Migration and asylum’ and ‘ACP Sugar Protocol countries’.
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authorities in partner countries and, when provided for by the Regulation, in the Union, candidate
countries and potential candidates.?*® The indicative amount allocated for the implementation of this
programme for the period 2014-2020 is EUR 1,907 million of a total financial envelope for the DCI of
EUR 19,661 million.?*

(2) Objectives and scope
The Civil Society Organisations and Local Authorities programme aims at promoting citizen participation
and civil society action and cooperation, exchange of knowledge and experience and capacities of civil
society organisations?*® and local authorities?®! in partner countries in support of internationally agreed

development goals.?>?

The specific objectives of the programme are to contribute to

(i) an inclusive and empowered society in partner countries through strengthened civil society
organisations and local authorities and basic services delivered to populations in need;

(ii) an increased level of awareness in Europe regarding development issues and mobilising active
public support in the Union, candidate countries and potential candidates for poverty reduction
and sustainable development strategies in partner countries;

(iii) an increased capacity of European and Southern civil society and local authority networks,
platforms and alliances to ensure a substantive and continued policy dialogue in the field of

development and to promote democratic governance.?3

Among the activities that could be supported, Regulation 233/2014 includes the promotion of

the right to a process of development in which all human rights and fundamental freedoms can be
fully realised; creating an enabling environment for citizen participation and civil society action
and the capacity of civil society organisations to participate effectively in policy formulation and in

248 Regulation 233/2014, Art 8.

249 1pid, Art 20, Annex IV.

250 jpid, Annex Il, Part B: For the purpose of this Regulation, ‘civil society organisations’ are ‘non-State, non-profit
making actors operating on an independent and accountable basis which include: non governmental organisations,
organisations representing indigenous peoples, organisations representing national and/or ethnic minorities,
diaspora organisations, migrants' organisations in partner countries, local traders' associations and citizens'
groups, cooperatives, employers associations and trade unions (social partners), organisations representing
economic and social interests, organisations fighting corruption and fraud and promoting good governance, civil
rights organisations and organisations combating discrimination, local organisations (including networks) involved
in decentralised regional cooperation and integration, consumer organisations, women's and youth organisations,
environmental, teaching, cultural, research and scientific organisations, universities, churches and religious
associations and communities, the media and any non governmental associations and independent foundations,
including independent political foundations, likely to contribute to the implementation of the objectives of this
Regulation’.

251 For the purpose of this Regulation, local authorities ‘encompass a large variety of sub-national levels and
branches of government, i.e. municipalities, communities, districts, counties, provinces, regions etc’.

252 Regulation 233/2014, Annex II, Part B.

253 |pid.
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the monitoring of policy implementation processes; or strengthening the capacity of local
authorities to participate effectively in the development process, acknowledging their particular
role and specificities.?*

3) Eligibility
According to Regulation 233/2014, the actions supported should ‘primarily be carried out by civil society
organisations and local authorities.” However, ‘in order to ensure their effectiveness, actions may be
carried out by other actors for the benefit of the civil society organisations and the local authorities
concerned’.?®

The actions should directly benefit the following countries or territories: developing countries that are
included in the list of recipients of Official Development Assistance (ODA) established by the
Organisation for Economic Co-operation and Development (OECD)/Development Assistance Committee
(DAC),%*® countries eligible for EU financing under the African, Caribbean and Pacific group of States
(ACP) Partnership Agreement, the European Development Fund and the ENI and countries and
territories of the Association of the Overseas Countries. In principle, the actions should be carried out in
these countries or territories, but could be also carried out outside them when ‘it is the most effective
way of achieving the objectives of the programme concerned’.?’

Actions to be financed should be designed so as to fulfil the criteria for ODA established by the
OECD/DAC, unless the action applies to a beneficiary country or territory that does not qualify as an
ODA recipient country or territory according to the OECD/DAC; or the action implements a global
initiative, a Union policy priority or an international obligation or commitment of the Union, and the
action does not have the characteristics to fulfil the criteria for ODA. However, at least 95% of the
expenditure foreseen under this programme should fulfil the criteria for ODA established by the
OECD/DAC.?*®

Actions covered by humanitarian aid programmes are not eligible for funding under this instrument,
‘except where there is a need to ensure continuity of cooperation from crisis to stable conditions for
development’.2*

Finally, the Commission could decide to extend the eligibility of actions to countries non eligible under
this instrument ‘where the action to be implemented is of a global, regional, trans-regional or cross-
border nature’, ‘in exceptional and duly justified circumstances’, ‘in order to ensure the coherence and

effectiveness of Union financing or to foster regional or trans-regional cooperation’.2°

254 Ibid.

255 |bid, Art 8.

256 Except for beneficiaries eligible for Union funding under the Instrument for Pre-accession Assistance.
257 Regulation 233/2014, Art 1(b) and 6(3).

258 Ibid, Art 2(3) and 2(4).

259 |pid, Art 2(5).

260 1pid, Art 16.
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(4) Coordination, complementarity and coherence with other
instruments
Regarding the complementarity between thematic and geographic programmes, Regulation 233/2014
sets out that actions financed under ‘thematic programmes should add value to, and be complementary
to and coherent with actions funded under geographic programmes’.?%
Regulation 233/2014 also requires ‘policy coherence for development and consistency with other areas
of the EU’s external action and with other relevant EU policies’. Thus, measures financed under this
Regulation should ‘be based on the development cooperation policies set out in instruments such as
agreements, declarations and action plans between the EU and the partner countries and regions
concerned, and on the relevant EU’s decisions, specific interests, policy priorities and strategies’.?®?
The EU and the Member States should also promote the coordination and complementarity of their
policies and could undertake joint action.?®® To this end, the ‘EU and the Member States should consult
each other at an early stage of and throughout the programming process’. The EU should also consult
other donors and development actors, including civil society, local authorities and other implementing
bodies and the European Parliament should also be informed.?%

Finally, the EU should promote ‘effective cooperation with partner countries and regions’, ‘align its
support with their national or regional development strategies’, ‘reform policies and procedures’ and
‘support democratic ownership, as well as domestic and mutual accountability’.%

6. Geographic financial instruments contributing to human rights and
democracy

a) Instrument for pre-accession assistance (IPA I1l)

(1) Background and main features
The Instrument for Pre-accession Assistance (IPA 1) aims to support the enlargement policy of the EU. It
is based on Art 49 of the TEU which provides that ‘any European State which endorses the values of
respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities, may apply to become a member of the Union’
and on the Copenhagen criteria according to which ‘membership requires that the candidate country
has achieved stability of institutions guaranteeing democracy, the rule of law, human rights and respect

for and protection of minorities [...]".2°

261 |pid, Art 6(1).

262 Ibjd, Art 3(4).

263 |pid, Art 3(5).

264 |bid, Art 10(4).

265 |pid, Art 3(8).

266 European Council, ‘European Council in Copenhagen, 21-22 June 1993, Conclusions of the Presidency’
DOC/93/3, 13.
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It is currently governed by Regulation 231/2014 of the European Parliament and of the Council,?®” which
covers the period 2014-2020 and succeeds Regulation 1085/2006 establishing the first Instrument for
Pre-accession assistance that expired on 31 December 2013.%% Through IPA Il, the EU will continue to
provide assistance to the candidate countries in their preparation for accession as well as regional and
cross-border cooperation. This instrument is focused on areas of shared interest, notably reforms in the
rule of law area and strengthening of democratic institutions and good governance.?®®

As acknowledged by Regulation 231/2014, ‘strengthening the rule of law, including the fight against
corruption and organised crime, and good governance, including public administration reform, remain
key challenges in most of the beneficiaries of the IPA Il and are essential for them to assume the
obligations of EU membership’.?’° The main innovation of IPA Il is the establishment of a link between
the enlargement policy and the priorities for assistance. Thus, it focuses on ‘defining long-term policies
and strategies in a limited number of priority sectors which are adjusted to the needs and capacities of
each country’. Moreover, the countries will be able to benefit from budget support, subject to the
fulfilment of the necessary standards of public financial management. The Instrument also sets forth
incentives for those countries that make progress in the reform path whereas in case of
underperformance, funds can be reallocated.?”?

The financial envelope for the IPA 1l is comparable to the former instrument and amounts to EUR
11,698,668,000 from which up to 4% should be allocated to cross-border cooperation programmes
between the beneficiaries and the Member States.?’2

(2) Objectives and scope
The general objective of IPA Il is to ‘support the beneficiaries in adopting and implementing the political,
institutional, legal, administrative, social and economic reforms required by them in order to comply
with the EU’s values and to progressively align to its rules, standards, policies and practices, with a view
to EU membership’.?”?> Among the specific objectives of the instrument, Regulation 231/2014 includes
the support for (i) political reforms and for (ii) economic, social and territorial development. The support
for political reforms could be instrumented through, inter alia,

the strengthening of democracy and its institutions, including an independent and efficient
judiciary, and of the rule of law, including its implementation; the promotion and protection of
human rights and fundamental freedoms, enhanced respect for the rights of persons belonging
to minorities, including lesbian, gay, bisexual, transgender and intersex persons, promotion of

267 Regulation (EU) 231/2014 of the European Parliament and of the Council of 11 March 2014 establishing an
Instrument for Pre-accession Assistance (IPA Il), [2014] OJ L77/11. (Regulation 231/2014).

268 Council Regulation (EC) No 1085/2006 establishing an Instrument for Pre-accession Assistance (IPA) [2006] OJ
L2210/82.

269 Communication from the Commission to the European Parliament and the Council, ‘Enlargement Strategy and
Main Challenges 2013-2014" COM(2013) 700 final, 2-3. (Enlargement Strategy 2013-2014).

270 Regulation 231/2014, Preamble para 9.

271 Enlargement Strategy 2013-2014, 3.

272 Regulation 231/2014, Art 15.

273 |bid, Art 1.
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gender equality, non-discrimination and tolerance, as well as freedom of the media and respect
for cultural diversity; the strengthening of public administration and good governance at all
levels; capacity-building measures for improving law enforcement, border management and
implementation of migration policy, including the management of migration flows; or
development of civil society.

Minorities and vulnerable groups are also mentioned in the specific objective of support for economic,
social and territorial development, which should promote their social and economic inclusion.?*
Progress towards these specific objectives will be ‘monitored and assessed through the definition of pre-
defined, clear, transparent and country-specific and measurable indicators in the country or multi-

country’ indicative strategy papers.?’®

Regulation 231/2014 also sets forth the thematic priorities for providing ‘assistance according to the
needs and capacities of the beneficiaries’. These thematic priorities can ‘contribute to the meeting of
one or more specific objectives’.?’® Among these thematic priorities, Regulation 231/2014 includes

compliance with the principle of good public administration and economic governance;
establishing and promoting from an early stage the proper functioning of the institutions
necessary in order to secure the rule of law; strengthening the capacities of civil society
organisations and social partners' organisations, including professional associations; or promoting
social inclusion and combating poverty, including interventions that aim at integrating
marginalised communities such as the Roma and combating discrimination based on sex, racial or

ethnic origin, religion or belief, disability, age or sexual orientation.?”’

Five policy areas are addressed by IPA Il: ‘reforms in preparation for EU membership and related
institution and capacity-building’; ‘socio-economic and regional development’; ‘employment, social
policies, education, promotion of gender equality, and human resources development’; ‘agriculture and
rural development and regional and territorial cooperation’. Regulation 231/2014 also remarks that
particular attention should be paid to good governance, the rule of law and the fight against corruption
and organised crime.?’®

Assistance under this instrument will be ‘differentiated in scope and intensity according to the needs,
commitment to reforms and progress in implementing those reforms of each beneficiary and it will

mainly focus on helping them to design and implement sector reforms’.?”°

Finally, IPA 1l should also support cross-border cooperation, both between the beneficiaries and
between them and Member States or countries under the ENI in order to promote good neighbourly

274 Ibid, Art 2.

275 Ibid, Art 2(2) and 6(3).
276 Ibid, Art 4(3).

277 Ibid, Art II.

278 Ibid, Art 3.

279 Ibid, Art 4(2).
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relations, fostering Union integration and promoting socio-economic development.2&

3) Eligibility
The assistance under this instrument should be granted to the beneficiaries listed in Regulation
231/2014, i.e., Albania, Bosnia and Herzegovina, Iceland, Kosovo, Montenegro, Serbia, Turkey and the
former Yugoslav Republic of Macedonia.?®!

However, ‘in duly justified circumstances [...] and in order to ensure the coherence and effectiveness of
EU financing or to foster regional cooperation, the Commission may decide to extend the eligibility to
other countries, territories and regions, where the programme or measure to be implemented is of a

global, regional or cross-border nature’.??

Finally, Regulation 231/2014 also sets forth that ‘the capacities of civil society organisations [have] to be

strengthened, including, as appropriate, direct beneficiaries of assistance’ .8

(4) Coordination, complementarity and coherence with other
instruments
The assistance should be coherent with the ‘enlargement policy framework defined by the European
Council and the Council and take due account of the Communication on the Enlargement Strategy and
the Progress Reports comprised in the annual enlargement package of the Commission, as well as of the

relevant resolutions of the European Parliament’.%*

Moreover, the assistance has to be consistent with EU policies and the agreements between the EU and
the beneficiaries as well as the multilateral agreements to which the EU is a party. The Commission, the
Member States and the European Investment Bank should cooperate in ensuring coherence and should
avoid duplications and prevent double funding in their respective assistance programmes. The
Commission, in liaison with the Member States, should also take ‘the necessary steps to ensure better
coordination and complementarity with multilateral and regional organisations and entities, such as
international financial institutions, United Nations agencies, funds and programmes, and non-Union

donors’ 2%

Finally, Regulation 231/2014 states the complementarity between IPA Il and other financial assistance
instruments such as the European Regional Development Fund which has also to contribute to IPA Il for
cross—border cooperation between the beneficiaries and Member States. IPA Il should also contribute to
transnational and interregional cooperation programmes or measures covered by the European

20 Ibid, Art 4(4).
281 Ipid, Annex .
282 1pjd, Art 9(1).
283 1pjd, Art 5(6).
284 1pid, Art 4(1).
285 |pjd, Art 5.
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Regional Development Fund,?®® to cross-border cooperation programmes or measures under the ENI

and to programmes or measures introduced as part of a macro-regional strategy.?®’

b) European neighbourhood instrument

(D Background and main features
Neighbourhood is one of the policy priorities of the EU’s work with external partners. According to Art 8
of the Treaty of the European Union, ‘the Union shall develop a special relationship with neighbouring
countries, aiming to establish an area of prosperity and good neighbourliness, founded on the values of
the Union and characterised by close and peaceful relations based on cooperation’.?®
This instrument is set out in Regulation 232/2014 establishing a European Neighbourhood Instrument
(ENI1)?® that replaces Regulation 1638/2006 which also covered the Partnership Instrument.? It is the
financial instrument for direct support of the European Neighbourhood Policy (ENP) and will cover the
period from 2014 to 2020. This policy aims to ‘offer European Neighbourhood countries a privileged
relationship, building upon a mutual commitment to, and promotion of the values of democracy and
human rights, the rule of law, good governance and the principles of a market economy and sustainable
and inclusive development’. It also constitutes ‘a framework for enhanced mobility and people-to-
people contacts, particularly through visa facilitation and readmission agreements, and, on a case-
by-case basis, through visa liberalisation’.?!
The support for democratisation in the European Neighbourhood has been one of the main objectives of
the ENP since it was launched. Moreover, the ENP was reviewed in 2011 in order to provide a greater
support to partners committed to building democratic societies and undertaking reforms in line with the
incentive-based approach (‘more for more’) and the principle of mutual accountability.?®? The ENP is the
basis on which the EU works to achieve the closest possible political association and economic
integration with its neighbours and it is built on the values of democracy, the rule of law, respect for
human rights, and social cohesion.?*

The incentive-based approach is the key aspect of the new Regulation. Thus, the EU will differentiate
levels of support depending on partner countries’ needs and progress. This will allow the EU to increase

286 Regulation (EU) No 1299/2013 of the European Parliament and of the Council on specific provisions for the
support from the European Regional Development Fund to the European territorial cooperation goal [2013] Ol
L347/259.

287 Ibid, Art 9(2) to 9(5).

288 TEU, Art 8.

289 Regulation (EU) No 232/2014 of the European Parliament and of the Council of 11 March 2014 establishing a
European Neighbourhood Instrument [2014] OJ L77/27. (Regulation 232/2014).

290 Regulation (EC) No 1638/2006 of the European Parliament and of the Council laying down general provisions
establishing a European Neighbourhood and Partnership Instrument [2006] OJ L310/1 (Regulation 1638/2006).

291 Regulation 232/2014, Preamble para 3.

292 Regulation 232/2014, Preamble para 4.

293 Commission, ‘European Neighbourhood Policy: Working towards a Stronger Partnership’ (Joint Communication
to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the
Regions) JOIN (2013)4, 2.
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its support for the partners who are genuinely implementing deep and sustainable democracy, including
respect for human rights, and agreed reform objectives and will make the assistance more relevant,

more aligned with policy priorities and more flexible.?**

Other features of the new ENI are the reduction of the complexity of the programming process and the
increase of its focus for ENP partners that have jointly agreed to the EU strategic priorities in Action
Plans or equivalent documents; improving provisions on Cross-Border Cooperation (CBC) programmes in
order to facilitate effective and fast implementation; promoting closer links with EU internal instruments
and policies with the aim to enable partner countries and their citizens to participate in EU internal
programmes in areas such as research and innovation, youth programmes, development of small and
medium enterprises and industrial cooperation and finally, amending Russia’s eligibility for ENI funding
to reflect its specific status as neighbour (Russia will remain eligible under the ENI for multi-country
programmes and CBC programmes) and strategic partner (through the new Partnership Instrument).?*®

The policy framework of the ENI comprises the partnership and cooperation agreements, the
association agreements and other existing or future agreements establishing a relationship with partner
countries, Commission communications, European Council conclusions, Council conclusions, summit
declarations or conclusions of ministerial meetings with ENP’s partner countries, including in the context
of the Eastern Partnership and the Union for the Mediterranean, and relevant European Parliament
resolutions.?®

The financial envelope for the implementation of the new ENI for the period 2014 to 2020 is
15,432,634,000 which is comparable to the funding for the total funding allocated under the extinct
ENPI (including the new Partnership Instrument).?%’

(2) Objectives and scope
This instrument’s aim is advancing towards an area of shared prosperity and good neighbourliness
involving the Union and the partner countries?® by developing a special relationship founded on
cooperation, peace and security, mutual accountability and a shared commitment to the universal

values of democracy, the rule of law and respect for human rights.?°

The assistance should specifically focus on promoting enhanced political cooperation, deep and
sustainable democracy, progressive economic integration and a strengthened partnership with societies
between the Union and the partner countries and the implementation of partnership and cooperation
agreements, association agreements or other existing and future agreements, and jointly agreed action
plans or equivalent documents.

2%4 European Commission MEMO/13/1134, Ibid (n73), 5.

25 Ipid.

2% Regulation 232/2014, Art 3(2).

297 Regulation 232/2014, Art 17.

298 According to Annex | of Regulation 232/2014 these countries are Algeria, Armenia, Azerbaijan, Belarus, Egypt,
Georgia, Israel, Jordan, Lebanon, Libya, The Republic of Moldova, Morocco, Occupied Palestinian Territory, Syria,
Tunisia and Ukraine.

299 Regulation 232/2014, Art 1(1).
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Among the specific objectives of the instrument the following should be mentioned:

(i) promoting human rights and fundamental freedoms, the rule of law, principles of equality and
the fight against discrimination in all its forms, establishing deep and sustainable democracy,
promoting good governance, fighting corruption, strengthening institutional capacity at all levels
and developing a thriving civil society including social partners;

(i) creating conditions for the better organisation of legal migration and the fostering of well-
managed mobility of people;

(iii) supporting smart, sustainable and inclusive development in all aspects; reducing poverty, and
social exclusion; promoting capacity-building in science, education, technology, research and
innovation; promoting internal economic, social and territorial cohesion; fostering rural
development; promoting public health; and supporting environmental protection, climate action
and disaster resilience; and

(iv) promoting confidence-building, good neighbourly relations and other measures contributing
to security in all its forms and the prevention and settlement of conflicts.

As mentioned above, the incentive based approach is one of the key aspects of the implementation of
the new ENI. According to this approach, the EU’s support is differentiated in form and amounts taking

into account the following elements regarding the partner country:3%

(a) needs, using indicators such as population and level of development;

(b) commitment to and progress in implementing mutually agreed political, economic and social reform
objectives;

(c) commitment to and progress in building deep and sustainable democracy;
(d) partnership with the EU, including the level of ambition for that partnership;
(e) absorption capacity and the potential impact of EU support.

The partner country’s commitment towards democracy is one of the elements that is more decisive and

should primarily be taken into account in the allocation of funds to the partner countries.3%

However, this ‘incentive-based approach should not be applied to support to civil society and people-to-

people contacts, support for the improvement of human rights or crisis-related measures’.30?

(3) Eligibility
The partner countries mentioned above in epigraph (2) are eligible for financing.3®® However, the
Commission may decide on a case-by-case basis, to extend the eligibility of specific actions to other

300 Regulation 232/2014, Art 4(1).
301 Regulation 232/2014, Art 4(2).
302 pid, Art 4(3).
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countries, territories and ‘areas in duly justified circumstances and in order to ensure the coherence and

effectiveness of EU financing or to foster regional or trans-regional cooperation.’3%

(4) Coordination, complementarity and coherence with other

instruments
According to Regulation 232/2014,the implementation of this instrument should be coherent with all
areas of the EU’s external action and other relevant policies and with other support provided by the EU,
the Member States and the European financial institutions. Moreover, ‘the Union, in liaison with the
Member States, should take the necessary steps to ensure complementarity, proper coordination and
cooperation with multilateral and regional organisations and entities, including European and
international financial institutions, United Nations agencies, funds and programmes, private and political
foundations and non-Union donors.3%

Within the framework of CBC, joint operational programmes should be co-financed by the ERDF and the

Instrument for Pre-Accession (IPA II) may be also used to co-finance these programmes.3%®

c) European development fund

(1) Background and main features
The European Development Fund (EDF) is the main instrument to provide development assistance to
the African, Caribbean and Pacific (ACP) countries and the overseas countries and territories (OCTs). The
ACP-EC Partnership Agreement3®” aims to promote the economic, cultural and social development of the
ACP countries in order to contribute to peace and security and to promote a stable and democratic
political environment.3%®® This Agreement expressly acknowledges the close link between sustainable
development and the respect for all human rights and fundamental freedoms and democracy based on
the rule of law and transparent and accountable governance. Thus, the ACP-EC Partnership should
‘actively support the promotion of human rights, processes of democratisation, consolidation of the rule
of law, and good governance’. These areas are deemed an important subject for the political dialogue
and the progress achieved should be regularly assessed by the parties to the Agreement. Moreover,
these areas are a focus of support for development strategies agreed jointly between the State
concerned and the EU, including ‘support for political, institutional and legal reforms and building the

capacity of public and private actors and civil society’.3%

303 See section 11.C.6.b)(2).

304 Regulation 232/2014, Art 16.

305 1pid, Art 5.

306 1pid, Art 9(2), 9(3).

307 partnership Agreement between the members of the African, Caribbean and Pacific Group of States of the one
part, and the European Community and its Member States, of the other part, signed in Cotonou on 23 June 2000,
revised in Luxembourg on 25 June 2005, revised in Ouagadougou on 22 June 2010 OJ L317, OJ L297, OJ L209, OJ
L287, OJ L247, OJ L287. (ACP-EC Partnership Agreement or Cotonou Agreement).

308 ACP-ECP Partnership Agreement, Art 1.
309 1bjd, Art 9.
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310 311 312

The ACP-EC Agreement defines democratic principles,”*® good governance®* and the rule of law>*,
which should underpin the Agreement and ‘the domestic and international policies of the parties and
constitute the fundamental elements of the Agreement. Violation of these elements could lead to the
measures specified in Article 96 of the Agreement’, including suspension. Moreover, the Agreement
clarifies that these principles should apply equally to the ACP States on the one hand, and to the

European Union and its Member States, on the other hand.3*3

Along with the development strategies and the economic and trade cooperation, the ACEP-EC
Partnership Agreement establishes the rules for the development finance cooperation, which should
‘support and promote the efforts of ACP States to achieve the objectives set out in the Agreement’, by
means of the adequate financial resources and technical assistance.3'*

The ACP-EC Partnership Agreement has been in force since 1 March 2000 and was agreed for a period of
twenty years. Financial protocols of the Agreement are designed for each five-year period.3™> The last
financial framework was agreed for the period 2008 to 2013 and specifies an overall amount of EUR
21,966 million for financial assistance for the ACP States under the 10th EDF.3!® The entry into force of
the 11th EDH is still pending. Thus, for the time being, a Bridging Facility has been established in order to

finance the measures and programmes.3%’

Finally, it should be noted that the EDF is an inter-governmental agreement, which has the important
specification of being an extra-budgetary fund,funded by the Member States. However, the
budgetisation of the EDF has been requested on several occasions by the Commission, in order to

enhance the consistency and effectiveness of the EU’s development policy.3®

310 According to Art 9(2), democratic principles are ‘universally recognised principles underpinning the organisation
of the State to ensure the legitimacy of its authority, the legality of its actions reflected in its constitutional,
legislative and regulatory system, and the existence of participatory mechanisms’.

311 Art 9(3) defines good governance as ‘the transparent and accountable management of human, natural,
economic and financial resources for the purposes of equitable and sustainable development. It entails clear
decision-making procedures at the level of public authorities, transparent and accountable institutions, the
primacy of law in the management and distribution of resources and capacity building for elaborating and
implementing measures aiming in particular at preventing and combating corruption’.

312 According to Art 9(2), the rule of law should entail ‘effective and accessible means of legal redress, an
independent legal system guaranteeing equality before the law and an executive that is fully subject to the law’.

313 ACP-EC Partnership Agreement, Art 9.

314 Ibid, Art 55.

315 1bid, Art 95.

316 Decision of the ACP-EC Council of Ministers 1/2006 (2006/608/EC) specifying the multiannual financial
framework for the period 2008 to 2013 and modifying the revised ACP-EC Partnership Agreement, Annex 1b)(1)
[2006].

317 Council Decision 2013/759/EU regarding transitional EDF management measures from 1 January 2014 until the
entry into force of the 11th European Development Fund, [2013], Art 1.

318 Commission, ‘Building our common Future. Policy challenges and Budgetary means of the Enlarged Union 2007-
2013’ (Communication from the Commission to the Council and the European Parliament) COM (2004) 101 final/2,
27. Commission, ‘Towards the full integration of co-operation with ACP countries in the EU budget’
(Communication from the Commission to the Council and the European Parliament) COM (2003) 590 final, 1-22.
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(2) Objectives and scope

The primary and overarching objective of cooperation under the EDF is the eradication of poverty in
partner countries and regions in the context of sustainable development, including pursuit of the
Millennium Development Goals.3°

ACP-EC cooperation strategies at national and regional levels should aim at, among other objectives,
promoting institutional reforms and development, strengthening the institutions necessary for the
consolidation of democracy, good governance and for efficient and competitive market economies; and
building capacity for development and partnership.3?°

In the implementation of the cooperation attention should be paid to the thematic or cross-cutting
themes mentioned by the Agreement, in particular, human rights, democracy, good governance and
institutional development and capacity building.3?! In this sense, the Agreement sets forth that
cooperation should support ACP States in order

to develop and strengthen structures, institutions and procedures that help to promote and
sustain democracy, human dignity, social justice and pluralism, universal and full respect for and
observance and protection of all human rights and fundamental freedoms, to develop and
strengthen the rule of law; and improve access to justice, and ensure transparent and
accountable governance and administration in all public institutions.

Cooperation should also support the emergence of non-State actors and the development of their
capacities and their access to information, dialogue and consultation with the national authorities.3?

The issue of migration has to be subject ‘to an in depth dialogue in the framework of the Agreement’,
and the parties acknowledge that the partnership also ‘implies fair treatment of third country nationals
who reside legally on their territories, integration policy aiming at granting them rights and obligations
comparable to those of their citizens, enhancing non-discrimination in economic, social and cultural life
and developing measures against racism and xenophobia’ 3%

The scope of financing may notably include ‘support to macroeconomic and structural reforms and
policies’; ‘sectorial policies and reforms’; ‘institutional development and capacity building or technical
cooperation programmes’ 3%

3 Eligibility

The ACP States are eligible for financial support as well as regional or inter-State bodies to which one or
more ACP States belong, including the African Union or other bodies with non-ACP State members; and

319 Council Regulation (EC) No 617/2007 on the implementation of the 10th European Development Fund under
the ACP-EC Partnership Agreement, [2007] OJ L152/1, Art 1.1. (Council Regulation 617/2007).

320 ACP-EC Partnership Agreement, Art 20(1)(d).

321 1bid, Art 20(2).

322 1bid, Art 33.

323 1bjd, Art 13.

324 Ibid, Art 60.
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‘joint bodies set up by the ACP States and the Community to pursue certain specific objectives’.
Moreover, subject to the agreement of the ACP States concerned, national and/or regional public or
semi-public agencies and departments of ACP States could also be eligible, including Parliaments, and
their financial institutions and development banks; companies, firms and other private organisations
and private operators of ACP States; enterprises of a Member State, ‘to enable them, in addition to their
own contribution, to undertake productive projects in the territory of an ACP State’; ACP or EU’s
financial intermediaries ‘providing, promoting and financing private or public investments in ACP
States’; local decentralised authorities from ACP States and the EU and developing countries ‘that are
not part of the ACP Group where they participate in a joint initiative or regional organisation with ACP
States’. Finally, non-State actors from ACP States and the EU ‘which have a local character are also
eligible for financial support, according to the modalities agreed in the national and regional indicative
programmes’ 3%

The Agreement also sets forth special provisions for the least-developed countries which should be
specially treated in order to enable them to overcome the difficulties hindering their development and
to step up their rates of development, as well as landlocked and island ACP countries on account of their
special vulnerability. Finally, the needs of countries in post-conflict situations should also be taken into
consideration.3?

(4) Coordination, complementarity and coherence with other
instruments

According to the Agreement, the parties should address policy coherence for development in a targeted,
strategic and partnership-oriented way, including strengthening dialogue on these matters. Union
policies other than development policy can also support the development of the ACP states and the
Union has to enhance the coherence of those policies with the aim of attaining the objectives of the
Agreement. To this end, the EU has to inform ACP States of the measures to be taken and inform them
regularly. Consultations should also be held in order to take into account ACP States’ concerns regarding
the impact of those measures before any final decision is made.?¥

The strategy papers and multiannual indicative programmes must also take into consideration avoiding
duplication of measures and programmes to be funded under other EDF or EU instruments, in particular
with DCI, EIDHR, the Instrument contributing to Stability and Peace and humanitarian aid support

instruments.3%®

325 Ibid, Art 58.

326 Ipjd, arts 84 to 89.

327 Ibid, Art 12.

328 Council Regulation 617/2007, Art 4(4).
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d) Development cooperation instrument - geographic programmes
(common areas of cooperation) and Pan-African programme.

(D Background and main features
Along with thematic programmes analysed in section 5.b) above, Regulation 233/2014 also establishes
the funding of geographic programmes, which support bilateral and regional cooperation with
developing countries in several areas such as human rights, democracy, good governance and
sustainable growth for human development and many other priorities relevant to each region.3*

As mentioned above, the primary objective of cooperation under DCl is ‘the reduction and, in the long
term, the eradication of poverty’, but also the assistance under this instrument should contribute to
other objectives, notably ‘consolidating and supporting democracy, the rule of law, good governance,

human rights and the relevant principles of international law’ 3%

Geographic programmes are classified according to the areas of cooperation that should be financed.
Two categories of areas of cooperation are set forth by Regulation 233/2014: Common areas of
cooperation and Specific Areas of cooperation per region. The former comprises three subareas of
cooperation: (i) Human rights, democracy and good governance, which will be analysed in this section;
(i) Inclusive and sustainable growth for human development which aims to finance activities carried out
in the fields of health, education, social protection, employment and culture; business environment,
regional integration and world markets; sustainable agriculture, food and nutrition security; sustainable
energy; natural resources management and climate change and environment, and (iii) Other areas of
significance for development, including migration and asylum, linking humanitarian relief and
development cooperation, resilience and disaster risk reduction and development and security. The
Specific Areas of Cooperation per Region should support actions and sectorial dialogues in the sectors
established by the Regulation for each region (Latin America, South Asia, North and South East Asia,
Central Asia, Middle East and Other countries). Among these sectors, particular consideration is given to

the promotion of democratic governance.?!

The total amount to be allocated to geographic programmes for the period 2014-2020 is EUR 11,809
million, from which at least 15% should be used to finance actions carried out within the area of
cooperation of human rights, democracy and good governance.3*?
(2) Objectives and scope

These programmes should finance the areas of cooperation contained in the European Consensus on
Development, as well as the areas mentioned by Regulation 233/2014. One of these latter areas is
‘human rights, democracy and good governance’, including the subareas included in Regulation
233/2014 (human rights, democracy and the rule of law; gender equality, empowerment of and equal
opportunities for women; public sector management at central and local level;, tax policy and

329 European Commission MEMO/13/1134 Ibid (n73), 6
330 Regulation 233/2014, Art 2.

331 1pjd, Annex I.

332 |pid, Annex IV
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administration; fight against corruption; civil society and local authorities; and the promotion and
protection of the rights of children).33

The activities to be implemented under these programmes can be of a national, regional, trans-regional
or continental nature. Regional cooperation has to be established with developing countries included in
the OECD/DAC list of recipients of ODA. Bilateral cooperation should involve partner countries that ‘are
not upper middle income countries on the OECD/DAC list of developing countries or do not have a gross
domestic product greater than 1% of global gross domestic product.” In exceptional cases bilateral
cooperation may also be undertaken with more than one partner country if it is justified according to
the differential approach.*

Regarding programming, multiannual indicative programmes for partner countries and regions have to
be based on a strategy document providing a framework for cooperation between the EU and the
country or region, except for countries with a national development strategy or other agreed documents
or strategies or those countries receiving allocations of funds not exceeding EUR 50,000,000 for the
period 2014-2020.3%

All programming documents should ‘comply with the principles of democratic ownership, partnership,
coordination, harmonisation, alignment with partner country or regional systems, transparency, mutual
accountability and results orientation’ and should ‘be based, as far as possible, on a dialogue between
the Union, the Member States and the partner country or region concerned’, ‘should involve civil society
and local authorities and [...] encourage support for national development strategies’.33®
Programming for countries and regions in crisis, post-crisis or situations of fragility should fulfil the
requirements set forth by Regulation 233/2014, in particular, the ‘vulnerability and special needs and
circumstances of the countries or regions’ should be taken into account as well as ‘conflict prevention,
State and peace building, post-conflict reconciliation and reconstruction measures’ and the coordination
between relief, rehabilitation and development amongst all relevant actors.3’

(3) Eligibility
These programmes should support development cooperation with countries included in the list of
recipients of ODA established by the OECD/DAC, except for countries that are signatories to the ACP
Partnership Agreement, excluding South Africa, and countries eligible for the EDF, the ENI or the IPA.

(4) Coordination, complementarity and coherence with other
instruments
See section 5.b)(4) regarding thematic programmes under the DCI.

333 Ipid, Art 5(3) and Annex I.
334 Ipid, Artis 5(1) and 5(2).
335 Ibid, Arts 10(1) and 11(3).
36 Ipid, Art 11(1).

337 Ibid, Art 12(1).

72



FRAME Deliverable No. D12.1

(5 Pan-African programme

The objective of the Pan-African programme is to ‘support the objectives and general principles of the
strategic partnership between Africa and the Union’, promote ‘the principles of a people-centred
partnership and ‘treating Africa as one’, as well as coherence between the regional and continental
levels’.338

This programme should “focus on activities of a trans-regional, continental or global nature in and with
Africa, and support joint Africa-EU initiatives in the global arena’. Among the areas of partnership,
Regulation 233/2014 also includes democratic governance and human rights.3¥ ‘At least 90% of the
expenditure foreseen under [this] programme shall fulfil the criteria for ODA established by the
OECD/DAC’ 3%

The indicative financial allocation for this programme for the period 2014-2020 amounts to EUR 845
million.34

Programming documents for this programme should comply with the principle of aid effectiveness, be
based on a dialogue involving all relevant stakeholders, such as the Pan-African Parliament, and be
coherent with geographic and thematic programmes.3*

338 Ipjd, Annex III.

333 Ibid, Art 9(1) and Annex Ill.
340 1pid, Art 2(4).

341 Ibjd, Annex IV.

342 pid, Art 14.
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IV. Evaluation of human rights and democracy policy

The evaluation of the EU’s human rights and democracy policy does not fall within the scope of this
report. However, in order to complete the policy cycle analysis (see above, section 1), a brief mention of
the ‘self-evaluation’ carried out by the EU, in particular through the Annual Report on Human Rights and
Democracy, will be made here.

The specific actions undertaken in order to implement the above mentioned instruments and policies
are specified annually in the framework of the EU’s Annual Report on Human Rights and Democracy in
the World adopted by the Council, which is the main instrument for evaluating EU’s action in this field.
This Report, first published in 1999, provides a description of the EU’s work across the whole range of
human rights thematic and country and regional issues.

Since the adoption in 2012 of the Strategic Framework and the Action Plan on Human Rights and
Democracy, the Annual Report follows the structure of this policy document in order to reflect the EU’s
annual progress in the implementation of the provisions of the Action Plan. This report constitutes not
only a catalogue of the EU’s action on human rights across the EU’s external relations but also guides the
future work and the fields where progress is most urgently needed.?* Thus, it constitutes a guide on
‘what should be safeguarded, what should be improved and what should be changed in order to help
make respect for human rights a universal reality’.3*

Human rights and democracy promotion constitute also an important part of other EU’s Annual Reports
on the actions undertaken within other policies relevant to human rights. In this regards the Annual
report from the HR/VP to the European Parliament on the main aspects and basis choices of the CFSP
should be mentioned, which includes also a title devoted to the overview of the actions carried out
within the CFSP regarding the promotion of human rights, democracy and the rule of law and the Annual
Report on the European Union’s Development and External Assistance Policies and their
Implementation, which also refers to the assessment of the use, by the EU, of the range of external
instruments to promote and protect human rights and good governance.

Council conclusions are also used as an instrument for the assessment of the implementation of the EU’s
human rights policies or other policies relevant to human rights. By means of these conclusions, the
Council welcomes the developments in the implementation of the different policies and instruments,
underlines the EU’s current and future commitments regarding the promotion of human rights and
democracy, points out the fields for improvement and proposes actions in order to fill the gaps in the
implementation of the policies and instruments. In this regards, the following could be mentioned: the
annual Council conclusions on democracy support in the EU’s external relations, the Council Conclusions
on the first anniversary of the EU Strategic Framework and Action Plan on Human Rights and Democracy

345

and the appointment of the EUSR for Human Rights®** or the Council conclusions on the Commission

2013 report on the application of the EU Charter of Fundamental Rights and the consistency between

343 Annual Report 2012, 5
344 Annual report 2012, 8
345 Council of the European Union, 12559/13, Ibid fn(117).
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internal and external aspects of human rights protection and promotion in the European Union.3
Finally, it should be noted that in its 2009 Conclusions on democracy support, where the EU Agenda for
action on Democracy Support in EU external relations was adopted, the Council invited the EU
institutions, in cooperation with Member States, to implement this Agenda and report back on the
progress achieved and to include in their progress report a list of pilot countries for more specific follow-
up. A first generation of pilot countries®*” were identified by the 2010 Council conclusions on Democracy
Support in the EU’s external relations®* and a second generation of pilot countries has to be identified
according to action 6 b) of the Action Plan.

346 Council of the European Union, ‘Council conclusions on the Commission 2013 report on the application of the
EU Charter of Fundamental Rights and the consistency between internal and external aspects of human rights
protection and promotion in the European Union — Adoption’ 10116/14 [2014].

347 The following list of pilot countries was proposed: Republic of Moldova (for Eastern Neighbourhood);
Kyrgyzstan (for Central Asia); Lebanon (for Southern Neighbourhood); Ghana, Benin, Solomon Islands and Central
African Republic (for ACP); Bolivia (for Latin America); and Mongolia, Philippines, Indonesia and Maldives (in Asia).
348 Council of the European Union, ‘Council conclusions on Democracy Support in the EU’s External Relations

- 2010 Progress Report and list of proposed pilot countries. 3058th Foreign Affairs Council meeting’ [2010].
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V.  Policy prioritisation: themes

A. Introduction
As mentioned above, the Strategic Framework identifies the themes and groups which are a priority for
the EU under the area called ‘Implementing EU priorities on human rights’. The purpose of this section is
to examine these priority themes while section VI will deal with the analysis of the groups.

The priority themes that will be examined in this section are those that have been translated into
actions in the Action Plan, that is, those included in Outcomes 16, 17, 18, 21, 23, 24, 25, 26 and 27 of the
Action Plan. Taking into consideration that the Action Plan consists in a list of actions that should be
undertaken by the EU and its Member States in order to put the Strategic Framework into practice, this
report assumes that the significance of these themes is higher for the EU, since they should be first
implemented.

The structure of this section will follow the order in which they are placed in the Strategic Framework:

— Freedom of expression online and offline.

— Freedom of religion or belief.

— Implementation of the UN Guiding Principles on Business and Human Rights.

— Abolition of the death penalty.

— Eradication of torture and other cruel inhuman or degrading treatment or punishment.
— Administration of justice.

— Compliance with IHL.

— Responding to violations: ensuring accountability.

— Effective support to human rights defenders.

The historical context and policy development of each theme will first be introduced. Then the legal
framework and policy formulation will be addressed as well as the main instruments established by the
EU in order to implement them. Finally, a brief mention to the EU’s internal approach will be made. In
connection with this internal approach, it should be noted that although the major focus of this report is
the external dimension of the EU’s human rights and democracy policy, a brief mention of the domestic
approach will be made when it is found relevant, taking into consideration that pursuing coherent
objectives in the internal and external areas of EU’s action is one of the specific objectives of the
Strategic Framework.3* This provision of the Strategic Framework is based on the general duty of the EU
to ensure consistency between the different areas of its external action and between these and its other
policies** and has been recently reaffirmed by the Council in its Conclusions on the Commission 2013
report on the application of the EU Charter of Fundamental Rights and the consistency between internal
and external aspects of human rights protection and promotion in the European Union.*! In these

343 See above section [I1.B.1.b)].

350 TEU, Art 21(3) para 2.

351 Council of the European Union, ‘Council conclusions on the Commission 2013 report on the application of the
EU Charter of Fundamental Rights and the consistency between internal and external aspects of human rights’
protection and promotion in the European Union — Adoption’ 10116/14 [2014] Annex.
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Conclusions the Council highlights that the issue of consistency between internal and external aspects of
human rights protection and promotion is crucial in order to enhance the EU’s credibility in its external
relations and to strengthen its ‘leading by example’role in the area of human rights. Moreover, the
Council recalls that the Charter of Fundamental Rights of the European Union is also applicable to the
external action of the Union and underlines that the EU and Member States’ ‘high standards of
protection of human rights’ can be applied to the EU’s external activities and be presented in a
consistent manner to relations with third partners.3*?

In addition, the perception of an EU double standard regarding the internal and external application of
the EU’s instruments for the protection of human rights has been argued by some human rights NGOs
and authors in so sensitive human right issues such as homophobia, discrimination, ‘dubious anti-
terrorism practices’ and minority protection.3>3 Finally, the references to the EU’s internal approach will
make possible to further undertake a comparative analysis between the internal and external
dimensions of the EU’s promotion of human rights and democracy activities in order to identify eventual
incoherences. This issue will be addressed in a future report critically assessing the consistency of policy
prioritisation throughout EU policies.

B. Freedom of expression

1. Historical context and policy development
Protection of freedom of opinion and expression and media freedom have been a priority in the EU’s
policies since the first attempts to include human rights in the EU’s external policy. Since the adoption
on November 1991 of the Resolution of the Council and of the Member States meeting in the Council on
human rights, democracy and development, the EU has used a number of tools and instruments to
develop its actions in this field. In 1991 the Community granted resources for projects as the creation of
an ‘alert network’ aiming to deal with attacks on press freedom.3** Since then, the EU has used its
foreign policy and financial tools to support media freedom as well as freedom of opinion and
expression and priorities issues have been updated to cover new situations arising with the
development of information and communication technologies (ICT). Therefore, in its communication on
Internet governance: the next steps, the European Commission established links between security and
stability of Internet with human rights, especially, freedom of expression, data protection, privacy and
cultural and linguistic diversity,®° defining a new strategic focus: the relation between ICT, especially
Internet and mobile communication devices, and freedom of expression and media freedom protection.

Nevertheless, the turning point came in 2011. Following the uprisings in the Arab region the EU has
focused on promoting freedom of expression on the Internet and supporting bloggers and journalists

352 Ibjd, paras 13, 14, 19.

353 peter Simmons, ‘The State of the Art in the EU Democracy Promotion Literature’ (2011) 7 Journal of
Contemporary European Research, 130-131.

354 Commission, ‘Report on the implementation of the Resolution of the Council and of the Member States
meeting in the Council on human rights, democracy and development adopted on 28 November 1991’
(Communication from the Commission to the Council and the European Parliament) SEC (92) 1915 final.

355 Commission, ‘Internet governance: the next steps’ (Communication from the Commission to the European
Parliament and the Council) COM(2009) 277, 5.
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online.®® One of the steps taken in this direction was the launch of the ‘No disconnect strategy’ aiming
at the protection of human rights online and offline through three major actions: deployment of
Internet survival packs’ to activists, easy-to-use software/hardware packages helping people to bypass
censorship and counter surveillance; stimulating EU companies to develop self-regulatory approaches
(or join existing ones, such as the Global Network Initiative) so we stop selling despots their ICT tools of
repression; and hosting support — to help prohibited content reach its audience (blogs and videos for
example).?*” Subsequently, freedom of expression online and offline was included in the EU’s Strategic
Framework and Action Plan on human rights and democracy, and, recently, the Council has adopted
new Guidelines on Freedom of Expression Online and Offline.

2. Legal framework and formulation of policy
Freedom of opinion and expression is enshrined in the core EU legal documents. Art 11 of the European
Union’s Charter of Fundamental Rights states: ‘Everyone has the right to freedom of expression. This
right shall include freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. The freedom and pluralism of the media
shall be respected.” However, freedom of opinion and expression is also covered by Art 7, respect for
private and family life; Art 8, protection of personal data; Art 10, freedom of thought, conscience and
religion; and Art 22, cultural, religious and linguistic diversity. Protection of personal data is also
enshrined in Art 16 of the Treaty on the Functioning of the European Union. On the other hand the EU
has adopted other instruments on key issues regarding freedom of opinion and expression as hate

speech®*® and data protection.3>°

Freedom of expression online and offline is also included as a priority in the EU’s Strategic Framework
and Action Plan for Human Rights and Democracy. The Action Plan provides for four objectives and
measures as the development of new Guidelines on freedom of expression online and offline, including

356 European Commission, ‘Freedom of expression, media and digital communications. Key issues’ (European
Commission 2012), 15.

357 European Commission, ‘Neelie Kroes Vice-President of the European Commission responsible for the Digital
Agenda Using technology to support freedom Press conference on "No disconnect Strategy", SPEECH/11/873
<http://europa.eu/rapid/press-release SPEECH-11-873 en.htm?locale=en> accessed 23 July 2014.

358 Framework Decision 2008/913/JHA on combating certain forms and expressions of racism and xenophobia by
means of criminal law; Report from the Commission to the European Parliament and the Council on the
implementation of Council Framework Decision 2008/913/JHA on combating certain forms and expressions of
racism and xenophobia by means of criminal law — COM (2014) 27 final; Directive 2010/13/EU of the European
Parliament and of the Council of 10 March 2010 on the coordination of certain provisions laid down by law,
regulation or administrative action in Member States concerning the provision of audio-visual media services
(Audio-visual Media Services Directive).

359 Directive 95/46/EC of the European Parliament and of the Council on the protection of individuals with regard
to the processing of personal data and on the free movement of such data; Regulation (EC) 45/2001 on the
protection of individuals with regard to the processing of personal data by the Community Institutions and bodies
and on the free movement of such data; Directive 2002/58/EC concerning the processing of personal data and the
protection of privacy in the electronic communications sector (amended by Directives 2006/24/EC and Directive
2009/136/EC); Council Framework Decision 2008/977/JHA on the protection of personal data processed in the
framework of police and judicial cooperation in criminal matters. A comprehensive reform of the EU data
protection rules is currently under discussion. For further information, see <http://europa.eu/rapid/press-
release MEMO-14-186 fr.htm>.
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the protection of bloggers and journalists; measures and tools to expand internet access and to address
indiscriminate censorship or mass surveillance; measures oriented towards mainstreaming human rights
in policies related to cyber security and cyber-crime; including freedom of expression online and offline
and violations as a cause for export restriction by Member States.

In May 2014, the Council of the EU published the EU Human Rights Guidelines on Freedom of Expression
Online and Offline. The Guidelines identified several areas of action as combating all forms of attack to
media actors because of their exercise of the right to freedom of expression and to combat impunity;
promoting law and practices protecting freedom of opinion and expression; promoting media freedom
and pluralism; promoting human rights in the Internet and other communication technologies;
promoting best practices by companies; and promoting legislative measures oriented towards data
protection and privacy. The Guidelines also included a number of foreign policy tools that the EU can
use in its relations with bilateral partners and when cooperating with multilateral and regional
organisations. The Guidelines also provided for regular consultation and coordination with CSOs and
human rights defenders (HRDs) which work for the promotion of freedom of opinion and expression.
Measures for the defence of individuals facing repression for their work as journalists, other media

actors and defenders of freedom of opinion and expression include trial observation and prison visits.3°

3. Implementation of policy
The EU uses general tools as public statements and démarches preventively and in reaction to violations
or restrictions on the right to freedom of opinion and expression, such as the HR/VP statements on
Venezuela, Libya, Ukraine, and Egypt.3®! The EU also issues statements and démarches in response to
serious individual cases, as was the case of Tibetan self-immolations.3®2 Finally, as in previous years,
HR/VP Catherine Ashton has reiterated the EU’s commitment with free, diverse and independent media
in her declaration on the occasion of World Press Freedom Day, 3 May 2014.383

According to the Guidelines, the EU would use political dialogues and high level visits to address
systemic violations or restriction of freedom of opinion and expression as well as individual cases, and to
encourage partner countries to ratify and implement core international instruments and to implement
the legislative measures to ensure protection of freedom of expression.®®* Although there has been

360 |n this point the Guidelines refer to HRDs’ protection instruments.

361 Catherine Ashton - EU High Representative for Foreign Affairs and Security Policy and Vice President of the
European Commission, ‘Statement by EU High Representative Catherine Ashton on unrest in Venezuela’
140221/02; ‘Statement by EU High Representative Catherine Ashton on the third anniversary of the Revolution in
Libya’ 140218/01; ‘Statement by EU High Representative Catherine Ashton on violence and reported deaths of
protesters in Kyiv’ 140122/01; ‘Statement by EU High Representative Catherine Ashton on the situation in Egypt
ahead of the constitutional referendum’ 140111/01.

362 Catherine Ashton - EU High Representative for Foreign Affairs and Security Policy and Vice President of the
European Commission, ‘Declaration by the High Representative, Catherine Ashton, on behalf of the European
Union on Tibetan self-immolations’ 17831/1/12 REV 1 PRESSE 535.

363 Catherine Ashton - EU High Representative for Foreign Affairs and Security Policy and Vice President of the
European Commission, ‘Declaration by the High Representative, Catherine Ashton, on behalf of the European
Union on the occasion of World Press Freedom Day, 3 May 2014’ 9484/1/14 REV1 (OR. en), PRESSE 259.

364 Council of the European Union, ‘EU Human Rights Guidelines on Freedom of Expression Online and Offline’
[2014], 11.
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repeated criticism on the effectiveness and openness of the dialogues,3®°

since the adoption of the
Action Plan the EU’s concerns about the restriction on the right to freedom of opinion and expression
has been raised in human rights dialogues with countries as Uzbekistan and>®® Vietnam,3*” and in human
rights consultations with Russia.3®® Support for press freedom and access to information was also

included as a benchmark of human rights cooperation between the EU and South Africa.3¢°

The EU also considers the respect and promotion of freedom of expression and media as a priority in its
enlargement policy. The EC through the DG for Enlargement provides support to candidate countries in
three levels: legal assistance and guidance in drafting related legislation, monitoring the policies of
enlargement countries regarding freedom of expression and media, and financial assistance.?° In 2011
and 2013, the Commission organised two ‘Speak up!’ conferences with the participation of stakeholders
from the media community and decision makers from Western Balkans and Turkey, that have ‘become
important reference points in addressing the issues of media freedom and integrity in the context
of the enlargement policy’.3”* In the conclusion of the ‘Speak up! 2’ Conference the Commission
committed itself to developing a long term policy approach for EU financial assistance in the field of
freedom of the media and expression covering the period 2014-2020. This has resulted in the
publication of the DG Enlargement Guidelines for EU support to media freedom and media integrity in
enlargement countries, 2014-2020 aiming to ‘serve as a basis for supporting media at both levels —
regional (multi-beneficiary) and individual countries’.?”> The guidelines provide for financial and
technical assistance through the IPA to be developed in three areas: ‘the enabling environment for free
expression and media; strengthening journalists and media professionals’ organisations as the key
drivers of the needed change; helping media outlets improve their internal governance, thus making

them more resilient against external pressures and restoring audience’s confidence in them’ 3"

The EU also engages with multilateral and regional organisations such as the UN, UNESCO, the Council of
Europe, the OSCE and others such as the AU on freedom of opinion and expression. The EU is
considered as one of the most active defenders of freedom of expression in the UN HRC.>”* As an
example of this, in the 20™ session of the HRC, the EU sponsored the adoption of a resolution on
promotion, protection and enjoyment of human rights on the Internet, addressing the protection of

365 Mike Harris (for Index on Censorship), Time to step up: the EU and freedom of expression (2013) 35, 38.

366 EEAS, ‘EU-Uzbekistan Human Rights Dialogue’ (Press Release) 131108/01 [2013].

367 EEAS, ‘EU and Vietnam hold Human Rights Dialogue’ (Press Release) 130912/01 [2013].

368 The European Union — Russian Federation human rights consultations, A 566/12, [2012].

369 Council of the European Union, ‘Council conclusions on the establishment of a Human Rights Dialogue with
South Africa, 3199th Foreign Affairs Council meeting’ [2012].

370 DG Enlargement, freedom of expression and media: http://ec.europa.eu/enlargement/policy/policy-
highlights/media-freedom/index_en.htm> accessed on 10 May 2014.

371 DG Enlargement, ‘Guidelines for EU support to media freedom and media integrity in enlargement countries,
2014-2020’
<http://eeas.europa.eu/delegations/kosovo/documents/press_corner/elarg_guidelines_cs_support_after_online
consultation 03072013.pdf> accessed 23 July 2014, 2.

372 1bid.

373 1bid, 2.

374 Mike Harris, 30.
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freedom of speech on the Internet. In 2014, protection of freedom of opinion and expression online and
offline, and protection of journalists and bloggers were identified as priorities for the EU work in UN
Human Rights Bodies as stated in the Council conclusions on EU priorities at the UN Human Rights
Fora.3”> However, the efficiency of EU work in UN bodies depends on whether there is a consensus
among EU Member States. For example, in cases like as the issue of blasphemy laws, where there is
reticence among EU Member States, the EU’s action has been less effective.?”®

As will be explained in the IHL compliance section, the Commission has initiated consultation on the
possibility to amend Export Control Regulation 428/2009 to control export of certain technologies that
could be used in violation of human rights in conflict zones and under authoritarian regimes.?”” An
example, as was also mentioned, was the Council Regulation 36/2012 ‘concerning restrictive measures
in the view of the situation in Syria’, which banned the export of software used in monitoring or
interception of communications by the Syrian government. Moreover, and in accordance with the
Guidelines, the EU will support multilateral export control regimes and promote action at international
level to prevent the sale of technologies that could be used for surveillance or censorship by
authoritarian regimes such as the Wassenaar Arrangement on Export Controls for Conventional Arms
and Dual-Use Goods and Technologies.?”®

The EU’s assistance regarding freedom of opinion and expression as well as media freedom operates
through a number of financial instruments such as the EIDHR, the EDF, the DCI, the Instrument
contributing to Stability and Peace, and the ENI.3”® The priority in EU assistance has been on projects
oriented towards training of journalists and editors.3 As illustrated in the Guidelines, other projects
include legislative reforms and support for journalists, other media actors and defenders of freedom of

opinion and those facing risk situations through EIDHR’s small grants for HRDs in risk situations.3!

Finally, the EU supports internet activists and bloggers through the tools provided by the ‘No Disconnect
Strategy’ such as funding for projects to build new ICT tools and fight cyber-censorship abroad.38?

4. The EU’s internal approach
All candidate countries are required to ratify the European Convention for the Protection of Human
Rights and Fundamental Freedoms (ECHR) in order to be accepted as an EU Member, and, thus, to
respect and protect freedom of opinion and expression as well as data protection. On the other hand,

375 Council of the European Union, ‘Council conclusions on EU priorities at the UN Human Rights Fora, Foreing
Affairs Council meeting, 10 February 2014’ [2014].

376 Mike Harris, 30.

377 Annual Report 2012, 59-60.

378 Commission, ‘Report from the Commission to the Council and the European Parliament on the implementation
of measures intended to promote observance of human rights and democratic principles’ COM (95) 191 final, 14.
379 Commission, ‘Communication from the Commission to the Council and the European Parliamen. Report on the
implementation of the Resolution of the Council and of the Member States meeting in the Council on human
rights, democracy and development, adopted on 28 November 1991’ SEC (92) 1915 final.

380 1hid 16.

381 1bid.

382 Information on the ‘No disconnect Strategy’ is available at <http://ec.europa.eu/commission 2010-
2014/kroes/en/tags/no-disconnect> accessed 21 July 2014.
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the Guidelines on Freedom of Expression Online and Offline provide that in accordance with the TEU the
EU Charter for fundamental rights and international obligations, the EU has the commitment to protect

and promote freedom of opinion and expression within its borders.3

At the level of EU policies, one major issue in relation to freedom of expression arises from the struggle
against hate speech, which is one of the themes prioritised by the Fundamental Rights Agency. This
overlaps with the following point relating to freedom of religion and belief since two main questions of
policy action against hate crime regard Anti-Semitism and Islamophobia or hate crime against
Muslims.38

C. Freedom of religion or belief

1. Historical context and policy development
The defence and promotion of freedom of religion and belief (FORB) has been a priority since the first
attempts to build an EU strategy to foster human rights in its external policy. In the Communication
from the Commission on The European Union and the external dimension of human rights policy: from
Rome to Maastricht and beyond of November 1995, protection of religious minorities is included in the
priority area for action identified by the Commission.3® The EU’s attention in the field of combating
discrimination on grounds of religion was mainly focused on anti-Semitism. In 1999, in the first EU
annual report on human rights, the right to freedom of opinion, expression and religion is included as a
thematic priority. The report provided some examples in which the EU had acted to support FoRB as in

the case of the persecution and discrimination against Bahai and Jewish communities in Iran.3%

In recent years, the defence and promotion of FORB continues to be a priority. It is reflected in the
inclusion of FORB in the EU Strategic Framework and Action Plan on Human Rights and Democracy, the
creation in 2012 of the European Parliament Working Group on Freedom of Religion or Belief, and the
adoption in 2013 of EU Guidelines on the promotion and protection of freedom of religion and belief.

2. Legal framework and formulation of policy
Respect for FORB is enshrined in the core legal documents of the EU such as the TEU (Art 6), TFEU (Art
10 — against discrimination and 17 — respect of churches and religious associations or communities, and
philosophical and non-confessional organisations in the Member States) and Arts 10, 14, 21 and 22 of
the Charter of Fundamental Rights of the European Union (Freedom of thought, conscience and religion;
right to education; non-discrimination; and cultural, religious and linguistic diversity, respectively). The
Council Conclusions on freedom of religion or belief, adopted on 16 November 2009 and the Council
Conclusions on intolerance, discrimination and violence on the basis of religion or belief, 21 February
2011, stressed the commitment of the EU to the promotion and protection of FORB. There are other

383 Guidelines on freedom of expression online and offline, 2.
384 Information available at <http://fra.europa.eu/en/theme/hate-crime>.

385 Commission, ‘Communication from the Commission to the Council and the European Parliament .The European
Union and the external dimension of human rights policy: from Rome to Maastricht and beyond’ COM (95) 567
final.
386 Council, ‘European Union Annual report on human rights 1998/99’,

<https://www.consilium.europa.eu/uedocs/cmsUpload/HR1999EN.pdf>, 45.
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documents such as EU Directives, decisions and Council conclusions which address FORB and which

relate to discrimination, equality and mediation.3®’

In 2012, FoRB was included as a priority in the EU Strategic Framework and Action Plan on Human Rights
and Democracy. Adopting the Action Plan the Council, EEAS and Member States commit themselves to
the promotion of FORB worldwide through the development of EU Guidelines on Freedom of Religion or
Belief and their cooperation with multilateral and regional organisations such as the UN, the OSCE and
the Council of Europe, presenting EU initiatives concerning FoRB and contributing to the
implementation of EU pledges and commitments in this field.

Pursuant to the adoption of the EU Action Plan on Human Rights and democracy, in mid-2012 the EU
began to address the drafting of the guidelines on FORB with consultations between EU officials and the
European Parliament and religious and civil society groups.®® The involvement of civil society as well as
the European Parliament Working Group on Freedom of Religion or Belief played an important role
throughout the process.?® The EU Guidelines on the promotion and protection of freedom of religion or
belief (FORB Guidelines) were finally adopted in June 2013 by the EU Foreign Affairs Council. The
Guidelines identify thematic issues of concern regarding FORB and provide measures and actions that
can be implemented in EU Foreign Policy — statements and démarches, political dialogue, field visits,
action in multilateral fora, training, and financial assistance.3* The Guidelines make links with other
human rights guidelines such as HRDs (including visits by the EU officials or Member States to FoRB
defenders in trials and in prison), torture, and violence against women and girls; as well as with EU

action in the field of freedom of assembly and freedom of expression.3!

3. Implementation of policy
As suggested in the FORB Guidelines, the EEAS uses public statements and démarches in response to
violations of FoORB. In 2014, for instance, the HC addressed FoRB in relation to the situation in the
Central African Republic and condemned the killing of civilians on the basis of religion.3*? Also in the
cases of Syria, Egypt, Nigeria, Iran, Iraq, Libya, Mali, Pakistan or Tunisia the EU has advocated full respect
for FORB.

Regarding the EU’s bilateral relations, the EU raised FORB considerations in some of its human rights
dialogues. As an example, since the adoption of the Action Plan on Human Rights and Democracy, the

387 EU Equal Treatment Directive (2006); EU Framework decision on combating racism and xenophobia (2008); EU
Concept on strengthening EU mediation and dialogue capacities (2009); Council Conclusions on Conflict Prevention
(2011).

388 European Parliament Working Group on Freedom of Religion or Belief, ‘2013 Annual Report. Conclusions and
Recommendations regarding the situation of Freedom of Religion or Belief in the World’, 15; Council of the
European Union, EU Annual Report 2012, 93.

38 European Parliament Working Group on Freedom of Religion or Belief, /bid.

3%0Council of the European Union, ‘Guidelines on the promotion and protection of freedom of religion or belief’
[2013]. (Guidelines on the promotion and protection of freedom of religion or belief or FORB Guidelines).

391 1pid 1.

392 Catherine Ashton - EU High Representative for Foreign Affairs and Security Policy and Vice President of the
European Commission, ‘Statement by EU High Representative Catherine Ashton on the extremely grave situation
in the Central African Republic’ [2014] 140327/02.
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EU addressed the restriction of FORB in the seventh round of the human rights dialogue with Uzbekistan
on November 20133%; and in the third round of the annual dialogue on human rights with Vietnam in
which the EU welcomed the invitation to the UN Special Rapporteur for Freedom of Religion or Belief to

visit Vietnam in 2014.3%

As stated previously, the EU promotes respect for FORB in its cooperation with multilateral and regional
partners. In 2014, FoRB is still identified as one of the priorities for the EU’s work in UN Human Rights
Bodies as stated in the Council conclusions on EU priorities at the UN Human Rights Fora, published in
February 2014. In these conclusions, the EU reiterated its commitment to support the work of the UN
Special Rapporteur on freedom of religion or belief and to promote the implementation of UN FoRB
resolutions.3®> Moreover, since the adoption of the EU Action Plan the EU has implemented several
steps to develop its work in the UN human rights bodies. As an example of this, during the 25th session
of the HRC, in March 2014, the EU proposed a resolution on ‘freedom of religion or belief’ that was
adopted without a vote.?®® In previous HRC sessions the EU has engaged in negotiations with the
Organization of the Islamic Conference (OIC) to ensure that neither its own resolution nor the OIC
resolution on the matter contained any endorsement of the concept of defamation of religions and

these should be adopted by consensus.>*”

The FoRB Guidelines provide for the promotion of ‘initiatives at the level of OSCE and the Council of
Europe’ and contribute to better implementation of commitments in the area of freedom of religion or
belief’ 3% Although all Member States have ratified the ECHR, Art 9 of which recognises the right to
freedom of thought, conscience and religion, only 18 Member States have ratified Protocol No. 12,
which adds to the list of rights included in the Convention, a general prohibition of discrimination in the
enjoyment of the rights set forth by law. The protocol also includes a prohibition of discrimination by
any public authority. Both elements would increase the effectiveness and the guarantees of the
prohibition of discrimination including on grounds of religion or belief.

The EU also cooperates with other regional organisations like the OIC or the League of Arab States (LAS).
As an example of this cooperation in November 2012, HR/VP Catherine Ashton attended for the first
time an OIC ministerial meeting. In her participation in the meeting, HR/VP stressed the importance of
respecting and promoting FORB as an ‘essential pillar of safe and prosperous societies’.3 Furthermore,

393 EEAS, ‘EU-Uzbekistan Human Rights Dialogue’ (Press Release) 131108/01 [2013].

394 EEAS, ‘EU and Vietnam hold Human Rights Dialogue’ (Press Release) 130912/01 [2013].

3% Council of the European Union, ‘Council conclusions on EU priorities at the UN Human Rights Fora’, [2014].

3% A/HRC/25/L.19.

397 EU Annual Report 2012, 17.

3% Guidelines on the promotion and protection of freedom of religion or belief.

399 Catherine Ashton - EU High Representative for Foreign Affairs and Security Policy and Vice President of the
European Commission, ‘Remarks by High Representative Catherine Ashton at the Organization of Islamic
Cooperation ministerial’, A 519/12, [2012].
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the EU has made joint statements and declarations with the OIC and LAS calling for respect of FORB,

condemning religious hatred, and calling for dialogue.*®

Regarding financial instruments, respect for FORB is one of the priorities of funding through EIDHR,
included in the general objective of combating discrimination. According to the EU Regulation 235/2014
of 11 March 2014 establishing a financing instrument for democracy and human rights worldwide,
freedom of thought, conscience and religion or belief is one of the issues in which EU assistance will
focus during the period 2014-2020.%1

Freedom of religion or belief was one of the human rights themes addressed at the annual EU-NGO
Forum in 2012, an annual event organised by the EEAS and DG Devco with the Human Rights and
Democracy Network and the Dag Hammarskjold Foundation. The 14th EU - NGO Forum on Human
Rights had as its central theme: ‘Promoting Universality, the role of regional Human Rights mechanisms
and their cooperation with civil society’, which was discussed through three workshops. One of them
was dedicated to FORB.%%

Apart from that, and as sketched out above, EIDHR projects oriented toward protection of HRDs facing
situations of risk are also used to defend FoRB defenders.

4. The EU’s internal approach
All candidate countries are required to ratify the ECHR in order to be accepted as an EU Member, and,
thereby, to respect and protect freedom of thought, conscience and religion and the other articles
mentioned above [DG Just/DG Enlargement]. Moreover, FORB Guidelines state that ‘[iJn line with
universal and European human rights standards, the EU and its member States are committed to

respecting, protecting and promoting freedom of religion or belief within their borders’ %

At the EU level, those standards are established both by the European Court of Human Rights
jurisprudence and by EC efforts in combating discrimination, inter alia, on grounds of religion or
belief.***

400 ‘On 20 September 2012, a joint statement was made by the European Union High Representative, the OIC
Secretary General, the Arab League Secretary General and the Chair of the Commission of the African Union,
calling for peace and tolerance, condemning any advocacy of religious hatred that constitutes incitement to
hostility and violence, and calling on all leaders, whether they be political, secular or religious, to promote dialogue
and mutual understanding. On 13 November 2012, the EU and LAS foreign affairs ministers adopted a joint
declaration in Cairo, emphasising, amongst other things, their commitment to ‘the promotion of freedom of
expression and freedom of religion or belief’ and condemning ‘all forms of incitement to hatred and intolerance, in
accordance with international legislation on human rights’. They also emphasised the need to ensure gender
equality and full respect of human rights for all people, and ‘condemned any advocacy of religious hatred in
accordance with the Human rights council resolution 16/18’, see Council of the European Union, Ibid (n30) 94.

401 See above, section [I11.B.1].

402 Annual Report 2012, 96.

403 EU Guidelines on the promotion and protection of freedom of religion or belief, 5.

404 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation. The scope of the prohibition of discrimination on grounds of religion and belief
would be enhanced by the approval of the Draft Directive on implementing the principle of equal treatment
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D. Implementation of the UN guiding principles on business and
human rights

1. Formulation of policy
In relation to business enterprises, the EU ‘has an important role to play in ensuring that its corporations
respect and protect human rights whenever they operate’.405 For more than a decade business
responsibilities in the field of human rights have been addressed in the EU as part of the policy on
corporate social responsibility (CSR) — articulated around a voluntary approach - that was developed
following the adoption of the Commission’s Green Paper on Promoting a European Framework for
Corporate Social Responsibility of 2001.406

Alongside the process of adoption of the Framework and the Guiding Principles on Business and Human
Rights (UNGPs) at the UN,407 EU institutions and Member States have been gradually renovating their
views on the theme of business and human rights.4%8 Thus, in its 2009 Conclusions on Human Rights and
Democratisation in third countries, the Council of the European Union emphasised ‘the important role
of business in achieving full respect for human rights’, and expressed its appreciation for the work of the
Special Representative of the UN Secretary General on human rights and transnational corporations and
other business enterprises.409 The then Swedish Presidency and the incoming Spanish Presidency of the
EU valued the UN Framework as a ‘key element for the global development of corporate social
responsibility (CSR) practices’ with a ‘significant input to the CSR work of the European Union’. After the
endorsement of the Guiding Principles in 2011 by the HRC,410 the EU Danish Presidency was
instrumental in addressing some of the challenges on the implementation of the UNGPs by the

between persons irrespective of religion or belief, disability, age or sexual orientation {SEC(2008) 2180} {SEC(2008)
2181}.

405 Jan Wouters and Leen Chanet, ‘Corporate Human Rights Responsibility: A European Perspective’ (2008) 6
Northwestern Journal of International Human Rights 262, 263.

406 Commission, ‘Promoting a European Framework for Corporate Social Responsibility’ (Green Paper) COM (2001)
366 final (Commission Green Paper on CSR). For an account and evaluation of the EU’s CSR policy and of the
contrasting views of the Commission and European Parliament see Jan Wouters and Leen Chanet, 272-283.

407 UNHRC, Special Representative of the Secretary-General on the issue of human rights and transnational
corporations and other business enterprises, ‘Protect, Respect and Remedy: A Framework for Business and Human
Rights’ UN Doc A/HRC/8/5, [2008]; UNHCR, Special Representative of the Secretary-General on the issue of human
rights and transnational corporations and other business enterprises, ‘Guiding Principles on Business and Human
Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework’ UN Doc A/HRC/17/31,
[2011]. The Framework and Guiding Principles were developed under the mandate first of the Commission on
Human Rights and later the Human Rights Council, from 2005 to 2011.

408 On the position of the EU see Jan Wouters and Nicolas Hachez, ‘Business and Human Rights in EU External

Relations - Making the EU a Leader at Home and Internationally’, EXPO/B/DROI/2009
<http://www.europarl.europa.eu/activities/committees/studies.do?language=EN> accessed 15 May 2014, 8-20.
409 2985th Foreign Affairs Council meeting, Brussels, 8 December 2009,

<http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/111819.pdf> accessed 15 May
2014, para 17.
410 UN Doc. A/HRC/RES/17/4 [2011].
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European Union and Member States by hosting a remarkable expert conference in 2012 under the
motto ‘from principles to practice’.411

In the last three years since the adoption of the UNGPs the EU has made clear in numerous policy
documents and interventions at multilateral fora that implementation of the UNGPs is a priority in EU
policies, both externally and internally. As has been recently recognised by the EUSR for Human Rights
at the United Nations, this policy priority entails ‘a two-pronged approach: first, to ensure that the
Guiding Principles are fully understood and adhered to at European Union level; and second, to promote
their implementation through its external actions’.412

At the EU level, the rejoinder to the Guiding Principles in Europe has been marked by the Renewed EU
Strategy 2011-2014 for Corporate Social Responsibility launched by the European Commission in
October 2011.413 The renewed strategy contains a new definition of CSR which emphasises the
‘responsibility’ of enterprises and constitutes a significant move away from the voluntary approach to
CSR that characterised the Commission’s view until then. The new definition of CSR put forward by the
Commission is ‘the responsibility of enterprises for their impacts on society’.*** The new strategy and
definition are in line with the UN Framework and Guiding Principles in promoting ‘a smart mix’ of
voluntary and mandatory measures, thereby seeking alignment with the evolving international business
and human rights agenda. The Commission Communication included as well an unprecedented call for
member States to develop national action plans to implement the Guiding Principles.®*> The European
Network of National Human Rights Institutions (ENNHRIs) has collaborated with the Commission in the
preparation of a template for such action plans. This was agreed as part of the Berlin Action Plan on
Business and Human Rights adopted in September 2012 at the first European regional workshop on
business and human rights, hosted by the German Institute for Human Rights.*'® Several interventions
by the ENNHRIs have been made in 2012 pursuant to the Berlin Action Plan, which include the
publication of a discussion paper on National Action Plans to implement the UN Guiding Principles on
Business and Human Rights,*'” the presentation to the EU High Level Group on Corporate Social

41 See <http://eu2012.dk/en/NewsList/April/Uge-18/Conference-on-business-and-human-rights> accessed 15
May 2014.

412 gpecial Representative for Human Rights, ‘Intervention by the EU Special Representative for Human Rights and
EU Delegation to the United Nations Human Rights Council Second Forum on Business and Human Rights’, [2013]
3-5.

413 Commission, ‘A Renewed EU Strategy 2011-2014 for Corporate Social Responsibility’ (Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions) CoM (2011) 886 final <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0681:FIN:EN:PDF> accessed 14 May 2014.

414 1bjd, section 3(1), 6.

415 Ibid, section 4(8)(2), 14.

416 See at <http://nhri.ohchr.org/EN/Themes/BusinessHR/Pages/Capacity%20Building.aspx> accessed 14 July 2014.
The Berlin Plan recommended the development of national plans to implement the UNGPs, with attention to the
impacts on vulnerable and mariginalised rights-holders.

417 See European Group of National Human Rights Institutions Implementing the UN Guiding Principles on Business
and Human Rights: Discussion paper on national implementation plans for EU Member States at
<http://nhri.ohchr.org/EN/Themes/BusinessHR/Documents/EU%20NHRIs%20Paper%200n%20National%20imple
mentation%20Plans%20for%20UNGPs%20210612%20SHORT.docx.> accessed 14 July 2014.
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Responsibility on National Action Plans on Business and Human Rights, and the co-hosting with the
European Parliament Human Rights Committee of a workshop on ‘The role of National Human Rights
Institutions in implementation of United Nations Guiding Principles on business and human rights’ in
2013.418

Regarding human rights external policies, the Joint Communication on human rights and democracy at
the heart of EU external action 419 has been the basis for the instrument that currently sets out the EU’s
vision and plans for the next years, the EU Strategic Framework on Human Rights and Democracy.420
This important policy document states among the EU human rights priorities that the ‘EU will encourage
and contribute to the implementation of the UN Guiding Principles on Business and Human Rights’.421
The Action Plan lists the ‘Implementation of the UN Guiding Principles’ as action numbered 25 among
the 36 actions that it sets forth, providing for three subsets of actions directly linked to it422 which
include human rights sector guidance and Member States national action plans.423 These actions must
be understood in the light of the self-declared objective of EU’s external activities in this domain, which
is ‘to promote a global level playing field on business and human rights’424 through actions and material
that are of global applicability and addressed to companies that operate inside or outside the European
Union.

This section will map EU policies and draft legal instruments or initiatives that address the
implementation of the UNGPs on Business and Human Right. In what follows the analysis will focus on
key policy areas and actions, and on their alignment with the UNGPs on Business and Human Rights.

2. Implementation of policy

a) EU external policy instruments
The Action Plan listed ninety-seven subsets of actions to be implemented by the end of 2014, including
business and human rights, and provided for the publication of the ‘Annual Report on Human Rights and
Democracy in the World’.425 The EU's Annual Report on Human Rights and Democracy in the World for
the year 2012 contains, among others, a section dedicated to the implementation of the UNGPs, listing
all the relevant initiatives where the EUSR took part during the first year of his mandate, including the
first UN Forum on Business and Human Rights.426

418See NHRI actions in the field of business and human rights: update on steps to implement the 2010 Edinburgh
Declaration <http://nhri.ohchr.org/EN/Themes/BusinessHR/Pages/MeetingRecords.aspx> accessed 14 july 2014.
419 Joint Communication human rights and democracy at the heart of EU External Action, Ibid fn(16).

420 Strategic Framework on Human Rights and Democracy, Ibid fn(6).

421 Strategic Framework on Human Rights and Democracy, 3.

422 Action Plan on Human Rights and Democracy, 19-20.

423 The publication of a report on EU priorities for the effective implementation of the UNGPs is listed as
subheading b).

424 Intervention by the EU Special Representative for Human Rights and EU Delegation to the United Nations
Human Rights Council Second Forum on Business and Human Rights (n412).

425 Annual Report 2012, Ibid fn(30).

426 See <http://register.consilium.europa.eu/doc/srv?I=EN&f=5T%209431%202013%20INIT> accessed 16 May
2014.
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Since the adoption of the Strategic Framework and Action Plan the EU has made use of some of the
tools at its disposal to support the implementation of the UNGPs.

The mainstreaming of human rights in the external relations of the EU entails the need to assess the
implementation of the UN Guiding Principles on Business and Human Rights as a thematic priority in its
incorporation in policies addressed to countries, on the one hand, and in policies addressed to
corporations, on the other hand. Some examples can be mentioned in this respect: the EU has raised the
business and human rights subject in some of its bilateral dialogues, for example in the human rights
dialogue held with the African Union in Addis Ababa on 22 November 2012. Reference was made to an
exchange of views on the implementation of the UNGP and to organise a joint seminar on human rights
and business in 2013 with African and European businesses and civil society.427

In addition to those measures, the EU has remained an active supporter of the business and human
rights agenda at the United Nations.

b) EU legal instruments

(1) Sector-specific human rights guidance
According to the 2011 CSR Agenda and the EU's Annual Report on Human Rights and Democracy in the
World for 2012, in 2012 the Commission, encouraged by DG for Enterprise and Industry, selected the
Institute for Human Rights and Business (IHRB)*?® and the Shift project®*® to support the project of
developing practical guides for select industry sectors, concerning the implementation of the corporate
responsibility to respect human rights. This project was developed in close cooperation with
representatives from the industries, government, trade unions, civil society, and other experts. The
consultation process was necessary to define what is expected from companies in this issue. Finally on
17 June 2013, the European Commission issued three guides for employment and recruitment

430 431

agencies,”” oil and gas companies,” and companies in the information and communication

technologies sector, which intend to help companies to insert the corporate responsibility to respect

human rights as set out by the UN Guiding Principles on Business and Human rRghts.**2

Despite their soft-legal nature, the Guides provide a range of options to put in practice the UNGPs’
provisions, leaving the firms the management for the implementation phase, based on their sector, size
and location. Thus, the Guides are a means by which the European Commission has promoted self-
regulation by companies in the aforementioned business sectors.

427 Annual Report 2012, chapter V, point 25.

428 See at < http://www.ihrb.org/publications/reports/human-rights-guides.html> accessed 14 July 2014.

429See <http://www.shiftproject.org/news/european-commission-selects-sectors-new-guidance-responsibility-
respect> accessed 20 May 2014 and <http://www.ihrb.org/publications/reports/human-rights-guides.html>
accessed 20 May 2014.

430 See at http://ec.europa.eu/enterprise/policies/sustainable-business/files/csr-sme/csr-era-hr-business _en.pdf>
accessed 14 July 2014.

lsee at <http://ec.europa.eu/enterprise/policies/sustainable-business/files/csr-sme/csr-oag-hr-business _en.pdf>
accessed 14 July 2014.

432 See at <http://ec.europa.eu/enterprise/policies/sustainable-business/files/csr-sme/csr-ict-hr-business _en.pdf>
accessed 14 July 2014.
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The internal structure of the Guides follows the Interpretative Guide developed by the Office of the UN
High Commissioner for Human Rights, together with Professor John Ruggie, the former Special
Representative of the UN Secretary-General on business and human rights. For this reason, it focuses on
the following matters: (i) the corporate responsibility to respect human rights, namely the second pillar
of the UNGPs; (ii) the key steps required for a company to implement the UNGPs, from the business
commitment and identification of the human rights risk to the provision of effective remedies to
harmful acts; (iii) the role of States in promoting laws and regulations for addressing and punishing
human rights abuses; (iv) the development of local-focused policies related to the territory where the
company operates (‘no one size fits all’ approach); and, (v) the need of an on-going process for the
UNGPs’ implementation, due to the continuous changes of contexts and circumstances.

In general, the Guides are addressed to the whole industrial sector they refer to, cover all the
internationally recognised human rights and apply to the entire supply chain and company’s subsidiaries
and to companies of all sizes - including the smallest ones. Although States and companies play
independent roles in human rights protection and respect, the Guide points out the potential difficulties
faced by companies in complying with human rights provisions when they operate in States unable to
meet their human rights obligations.433

The Guides aim to be applicable at global level, both for EU companies operating inside and outside of
EU borders. Furthermore, being the result of a field-based research period, two multistakeholder
consultation roundtables and more than seventy-five interviews per sector with individual experts, the
Guides’ audience is not limited to the specific-sector companies, but also to practitioners, trade unions,
NGOs, industry and business associations, representatives of vulnerable or affected groups and all the
other involved actors.

(2) Human rights due-diligence
On 5 March 2014 the HR/VP and the EU Trade Commissioner jointly presented an integrated EU strategy
to stop profits from trading in ‘conflict minerals’ that are funding armed groups in conflict-affected and
high-risk areas,*3* where they declare they are committed to ‘preventing international trade in minerals
from intensifying or perpetuating conflict’. 435

The Commission proposed a draft regulation on responsible sourcing of minerals from conflict-affected
and high-risk areas*36 that responds to the European Parliament's call in 2010 for the EU to legislate

433 For a critical appraisal of the Guides see Sofia Oliveira Pais, ‘Raising Some Doubts about the Effectiveness of the
European Commission Practical Guide for Employment and Recruitment Agencies’ in Carmen Marquez Carrasco
(ed), Espaiia y la implementacion de los Principios Rectores de las Naciones Unidas sobre empresas y derechos
humanos: oportunidades y desafios/Spain and the Implementation of the United Nations Guiding Principles on
Business and Human Rights: Challenges and Opportunities (Huygens 2014) 99-112.

4% Commission, ‘Joint Communication to the European Parliament and the Council: Responsible sourcing of
minerals originating in conflict-affected and high-risk areas. Towards an integrated EU approach’ JOIN(2014) 8
final, [2014] <trade.ec.europa.eu/doclib/docs/2014/march/tradoc_152228.pdf> accessed 20 July 2014.

435 Press communication at http://trade.ec.europa.eu/doclib/press/index.cfm?id=1032 accessed 20 July 2014.

436 Commission, ‘Proposal for a Regulation of the European Parliament and the Council setting up a Union system
for supply chain due diligence self-certification of responsible importers of tin, tantalum and tungsten, their ores,
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following the model initiated by the US Dodd-Frank Act Wall Street Reform and Consumer Protection
Act (Dodd-Franck Act hereinafter).**” In particular the ‘conflict minerals’ provision of the Act requires
companies that are subject to the reporting requirement of the federal securities laws to disclose which
‘conflict minerals are necessary to the functionality or production of a product’ they ‘manufacture or are

contracted to manufacture’ sourced from the Democratic Republic of Congo or adjoining country’ .3

The Joint Communication on the EU strategy refers the integrated approach to three main issues: (i)
reducing the armed groups’ trading activity in conflict affected zones; (ii) improving due diligence
frameworks compliance by EU operators; and, (iii) reducing minerals related distortions in high-risk

areas.’®®

The draft Regulation includes a European self-certification system for responsible importers into EU
territory of tin, tantalum, tungsten and gold (the 3TG), and the provision of a supply chain due diligence
process, based on the OECD’s 2012 Due Diligence Guidance for Responsible Supply Chains of Minerals
from Conflict-Affected and High Risk Areas, which, according to the draft text of the regulation ‘is in line
with the United Nations Guiding Principles’,*40 which is the only scarce reference to the UNGPs
throughout the entire process. This legislative initiative is the result of a public consultation process, an
impact assessment and extensive consultations with the OECD, business, CSOs, as well as with
institutions and stakeholders in producer countries. In the public consultation material, launched by the
DG for Trade, due diligence is defined as ‘the on-going, proactive and reactive process whereby
companies take reasonable steps and make good faith efforts to identify and respond to risks of
contributing to conflict and serious abuses in accordance with internationally agreed standards with a
view to promoting progressive improvement to due diligence practices through constructive
engagement with suppliers’.441 One of the references mentions the OECD’s 2012 Due Diligence
Guidance but there is no explicit reference to the UN Guiding Principles.442 No explicit reference is made

and gold originating in conflict-affected and high risks areas’ COM(2014) 111 final 2014/0059 COD
<http://trade.ec.europa.eu/doclib/docs/2014/march/tradoc_152227.pdf.> accessed 14 July 2014.

437 Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub.L 111-203, H.R 4173). This Act, passed in
July 2010, was primarily designed to better identify large-scale risk in the financial markets by increasing securities
regulation and government oversight over financial markets. The Dodd-Frank Act also contains certain sections,
such as Sections 1502, 1503 and 1504 on conflict minerals, health and safety in mining operations, and the
disclosure of payments by resource extractors, respectively. These sections introduce reforms to the financial
disclosure obligations of companies contained in Section 13 of the Securities Exchange Act of 1934. In particular,
they add certain disclosure requirements for companies reporting to the Securities and Exchange Commission
(SEC), which is the federal independent financial services regulatory body. The companies that have to submit
these reports to the SEC are care either US firms or foreign companies issuing US securities.

438 Section 1502(b)(p)(1)(A) and (b)(p)(2).

439 JOIN(2014) 8 final, 6-12.

440 See at < http://europa.eu/rapid/press-release_ MEMO-14-157_en.htm> accessed on 16 May 2014.

41 European Commission, Directorate for Trade ‘EU calls for input on ‘conflict minerals. Definitions’
(Announcement) [2013].

42 1bid.
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either in this or other questions to coherence, nor to the normative sources for due diligence which the
Guiding Principles invoke.443

The issue of conflict minerals is an important matter at the EU level, since the European Union is one of
the largest markets for those minerals. The EU companies represent 25% of the global trade in 3Ts and
15% in gold.*** The draft Regulation will differ from the US Dodd-Frank Act in several aspects: first, the
EU Regulation would only cover importers of 3TG (and their ores) into the Union — roughly 400
companies. The Dodd-Frank Act, on the other hand, applies to downstream entities that manufacture or
contract to manufacture products containing these metals and that are listed with the Securities and
Exchange Commission — roughly 6,000 companies of different sizes and active across different industry
sectors; secondly, while the Dodd-Frank Act identifies a set of ‘covered countries’ in the African Great
Lakes region, the EU Regulation would have a broad geographical scope, targeting the supply chains of
3TG originating from any conflict-affected or high-risk area’. Finally, and perhaps most importantly, the
EU Regulation would not require strict legal compliance. On the basis of responses to the consultation,
fearing that a mandatory due diligence scheme would cause companies’ disengagement from conflict-
affected and high-risk areas, the Commission proposed a ‘voluntary system for supply chain due
diligence self-assessment’.445

As has been noted, ‘this would be a system where importers can freely choose to opt in and source their
minerals in accordance with the 5-step due diligence framework set out by the OECD Due Diligence
Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas’.446
Criticism has been expressed by non-governmental organisations that considered that the voluntary
nature of the initiative fails to create a real demand for conflict-free minerals in the EU,%47 and even
John Ruggie, the former SRSG on business and human rights, has expressed serious concerns with
regard to the non-binding character of this due diligence exercise envisaged by the EU in the draft
regulation.**® Some other flaws of the proposed regulation have been highlighted, such as the limited
kinds of companies to which the regulation applies.449 The draft regulation adds little to existing
guidelines, already endorsed by EU Member States, such as the OECD Due Diligence Guidance that
envisages a voluntary system of due diligence, which the majority of European companies operating in
this field do not comply with. This opt-in scheme undermines the State’s duty to protect human rights

43 Ibid, question 2(5).

444 Anna Bulzomi, ‘The EU draft law on conflict minerals due diligence: a critical assessment from a business and
human rights’ (IPIS Insight 2014) < http://ipisresearch.be/download.php?id=443> accessed 16 May 2014, 5.

45 1bid, 6.

446 Anna Bulzomi, 6-7.

47 For the position of Global Witness see ‘New MEPs must tackle conflict minerals’
<http://euobserver.com/opinion/124456> accessed on 4 June 2014.

48Commentary by John Ruggie, Chair of Shift, former UN SRSG on business and human rights, see at
<http://business-humanrights.org/en/european-commission-announces-eu-self-certification-system-for-
importers-of-conflict-minerals#c89254> accessed 20 July 2014.

49 The scheme is limited to importers of raw materials and does not include the operators of finished products.
See <http://www.ihrb.org/commentary/board/how-to-strengthen-the-eus-conflict-minerals-proposals.html>
accessed 15 May 2014.
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and seriously restricts the companies’ commitment to comply with supply chain due diligence
articulated in the UN Guiding Principles.

(3) Disclosure and access to information

To provide transparency on business practices the disclosure of environmental, social and governance
information and access to information for stakeholders are essential. These issues are closely linked with
due diligence and are a prerequisite for the effective management by companies of human rights,
environmental and governance related violations linked to their business. This kind of information is
vital for investors, other stakeholders and the general public to be able to assess the efficiency of
companies' risk management mechanisms. The way the EU has incorporated these modalities needs to
be assessed in the legislative proposal for enhancing non-financial reporting and in the new Accounting
Directive.

On April 2013 the EC proposed amending the existing accounting legislation on transparency of
enterprises on social and environmental issues. This initiative was already announced in the Single
Market Act Communication (April 2011),450 the 2011 Communication on CSR Strategy and in the Action
Plan for Company Law and Corporate Governance adopted in December 2012.451 The proposal is the
result of a series of consultations with Member States, companies and stakeholders and an extensive
impact assessment concluded in 2012. The EC has considered the current EU legislation in this field as
unclear and ineffective,*52 due to the adoption by Member States of legislation that go beyond the EU
law, such as the British, Spanish, Swedish and French updated legislation. For this reason, after the
adoption by the EU Parliament in February 2013 of two Resolutions on ‘CSR: accountable, transparent
and responsible business’ and on ‘CSR: promoting society’s interests and a route to sustainable and
inclusive recovery behaviour and sustainable growth’,453 the EU Commission released its proposal.***
According to this, large companies are due to disclose information regarding their activities related to
human rights, labour conditions, anti-bribery and corruption and environmental standards. As
underlined by the Internal Market and Services Commissioner,455 this proposal could introduce more
financial and economic benefits for companies, as demonstrated by the business performance of
companies that are already experiencing non-financial reporting. Moreover, the legislation will apply to
all the enterprises with more than 500 employees and not to small and medium-sized enterprises
(SMEs), due to the higher level of costs for small firms.

The proposed measures identify some important aspects that companies are required to fulfil: the
‘sustainability’ report - published at group level and not only by one of the companies of the group -
should be addressed through the disclosure of relevant environmental and social information on

450 COM (2011) 0206.

451 COM (2012) 740.

452 The Fourth Company Law Directive (78/660/EEC) and all the amending acts.

453 Respectively, (2012/2098(INI)) and (2012/2097(INI)).

4% European Parliament, Council, ‘Proposal for a Directive amending Council Directives 78/660/EEC and
83/349/EEC as regards disclosure of non-financial and diversity information by certain large companies and groups
<http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52013PC0207> accessed 20 July 2014.

45European Commission, Press Release ‘Commission moves to enhance business transparency on social and
environmental matters’, 16 April 2013.
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business activity in all the sectors concerned; however, the regulation does not provide a prescriptive
set of steps that should be followed for elaborating the report, giving the company more flexibility; the
company may take as reference the framework of standards (national, EU-based or international) which
they consider more reliable for disclosing information.#5¢ Following the EU general corporate
governance framework, the company should provide information on its internal organization and
management, the respect of gender equality, educational and professional background and
geographical diversity.

At the end of February 2014, the Committee of Permanent Representatives (COREPER) endorsed the
agreement reached by the EU Parliament and the Council on the amendment proposed in April 2013.
The Draft Directive addresses mainly large companies, but financial institutions, banks and insurance
companies are also included. Furthermore, the Directive could be considered as the first step for the
implementation of the provisions contained in the EU Council Conclusions of May 2013,457 that required
from companies more transparency on tax and fiscal matters and large companies and groups’ reporting
initiative. Though an important step in requiring non-financial reporting, the proposed Directive takes a
‘flexible and non-intrusive approach’, thus a first and modest step in this field.

The Commission’s proposal was adopted by the European Parliament on 15 April 2014. The Directive
still needs to be agreed upon by the Council, and will enter into force after its adoption and publication
in the EU Official Journal. From a more general perspective, the EU has recently introduced into the new
Accounting Directive*58 new reporting requirements for large companies and listed companies operating
in the extraction of oil, mineral and gas and the logging of primary forests. The Directive requires
companies to report the payments they make to governments in relation to their extraction activities.
The requirements are set out in Chapter 10 of the new Accounting Directive. This modality of reporting

46 European Parliament, Council, ‘Proposal for a Directive of the European Parliament and of The Council
amending Council Directives 78/660/EEC and 83/349/EEC as regards disclosure of non-financial and diversity
information by certain large companies and groups'. The text of the proposal literally states:
Article 1 (a) of the proposal will require certain large companies to disclose a statement in their Annual
Report including material information relating to at least environmental, social, and employee-related
matters, respect of human rights, anti-corruption and bribery aspects. Within these areas, the statement
will include (i) a description of its policies, (ii) results and (iii) risk-related aspects. In providing this
information, without prejudice to possible more ambitious requirements set at Member States level, the
company may rely on national, EU-based or international frameworks, such as the UN Global Compact,
the Guiding Principles on Business and Human Rights implementing the UN “Protect, Respect and
Remedy” Framework, the OECD Guidelines for Multinational Enterprises, 1ISO 26000, the ILO Tripartite
Declaration of principles concerning multinational enterprises and social policy, and the Global Reporting
Initiative, and disclose which framework they have relied upon. A company that does not apply a specific
policy in one or more of these areas will be required to explain why this is the case.
457 EUCO 75/1/ 13 REV 1 <http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/137197.pdf>
accessed 16 May 2014.
458 European Parliament, Council, Directive 2014/34/EU of the European Parliament and of the Council of 26 June
2013 on the annual financial statements, consolidated financial statements and related reports of certain types of
undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and repealing
Council Directives 78/660/EEC and 83/349/EEC [2013] OJ L82/19. As noted in the title, the new Directive repeals
the Fourth and Seventh  Accounting Directives on Annual and Consolidated Accounts
(78/660/EEC and 83/349/EEC).
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is called country by country reporting (CBCR). The strategic relevance of those sectors in view of their
potential significant impact on human rights in sourcing countries is to be noted.

The Accounting Directive regulates the information provided in the financial statements of all limited
liability companies which are registered in the European Economic Area (EEA). The Directive introduces
an obligation for listed and large non-listed extractive and logging companies to report all material
payments to governments broken down by country and by project, when these payments have been
attributed to a specific project. Reporting is required on payments related to production entitlements,
taxes levied on the income, production or profits of companies; royalties; dividends; signature; discovery
and production bonuses; licence fees, rental fees, entry fees and other considerations for licences
and/or concessions; and payments for infrastructure improvements.459

The new disclosure requirement is intended toimprove the transparency of payments made to
governments all over the world by the extractive and logging industries, to provide civil society in
resource-rich countries with the information needed to hold governments to account for any income
made through the exploitation of natural resources.*® The information disclosed on payments to
governments will be publicly available to all stakeholders either through the stock market information
repository or the business registry in the country of incorporation, similar to the way in which financial
statements are made available.461

The Directive does not mention human rights nor the Guiding Principles, although it is inspired by the
Dodd-Franck Act. The Commission will have to review the feasibility of introducing obligations to
disclose conflict minerals within three years after the expiration of the deadline for transposition of this
legislation by the Member States. It foresees that the review will consider, inter alia, the introduction of
an obligation to carry out due diligence when sourcing minerals, in order to ensure that supply chains
have no connection to conflict parties and respect the Extractive Industries Transparency Initative (EITI)
and OECD recommendations on responsible supply chain management.

In sum, as a result of potential human rights effects of the activities of the companies addressed by the
new Accounting Directive, and the possibility for Member States to impose on companies further
requirements than the minimum requirements prescribed in the Directive, ensuring policy coherence
will be a significant challenge in EU Member States’ transposition of the requirements of this legislative
act.

c) EU financial instruments
The EU has supported some projects related to the business and human rights sector through two main
financial instruments, the EIDHR and the Instrument contributing to Stability and Peace. In the
framework of EIDHR the EU provides support to civil society organisations’ campaigns or other actions
aimed at promoting respect for human rights by EU companies operating outside the European Union.

459 <http://europa.eu/rapid/press-release MEMO0-13-541 en.htm.> accessed 16 May 2014.

460 <http://europa.eu/rapid/press-release MEMO-13-541 en.htm.> accessed 16 May 2014.

461 European Commission, ‘New disclosure requirements for the extractive industry and loggers of primary forests
in the Accounting (and Transparency) Directives (Country by Country Reporting) MEMO/13/541 [2013]
<http://europa.eu/rapid/press-release MEMO-13-541 en.htm> accessed 12 May 2014.

95


http://europa.eu/rapid/press-release_MEMO-13-541_en.htm.
http://europa.eu/rapid/press-release_MEMO-13-541_en.htm
http://europa.eu/rapid/press-release_MEMO-13-541_en.htm

FRAME Deliverable No. D12.1

According to the EU Annual Report on Human Rights for 2012, in the framework of EIDHR the EU
provides support to civil society organisations’ campaigns or other actions aimed at promoting respect
for human rights by EU companies operating outside the European Union. The projects include the
Clean Clothes Campaign, an alliance of organisations from 15 European countries, implementing
projects to increase respect for economic and social rights in the global supply chains of international
garment companies in over 30 countries. Also receiving financial support is a global project targeting 70
countries which aims to reinforce the capacity of local land-rights defenders to defend their rights over
natural resources, to counter the lack of transparency regarding contracts between states and private
companies, and to engage with governments and extractive industries in countries with conflicts over
resource extraction. A project on defenders of indigenous rights in South-East Asia is also included in the
EIDHR. The Project provides for a study on corporate social responsibility, human rights and indigenous
peoples.

Another EIDHR project that includes the question of business and human rights is the Latin American
Mining Monitoring Programme, which supports rural indigenous women in promoting and defending
their rights, as affected by the mining industry.

Under the 'Investing in People' programme, 15 projects were awarded funding in 2011 for 'Fighting Child
Labour' (EuropeAid/129339/C/ACT/Multi). These continued in 2012.

Finally, under the crisis preparedness component of the Instrument contributing to Stability and Peace,
the sum of EUR 1 million was earmarked for 'promoting transparency of the minerals supply chains in
conflict-affected and high-risk areas' in 2013.

3. The EU’s internal approach

a) The new EU CSR policy and agenda for action

As regards internal EU policy, the Commission’s