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THE COMMON DENOMINATOR OF THE TRAFIGURA CASE, FOREIGN DIRECT 
LIABILITY CASES AND THE ROME II REGULATION

An Essay on the Consequences of Private International Law for the 
Feasibility of Regulating Multinational Corporations through Tort Law 

LIESBETH ENNEKING*

Abstract: As part of a current trend towards so-called ‘foreign direct liability cases’, 
attempts are being made to hold parent companies of multinational corporations liable in 
their home countries for damage caused in host countries. This trend, of which the Trafi g-
ura case serves as a recent example here, suggests that tort law may have a regulatory 
part to play when it comes to the transboundary activities of multinational corporations. 
However, the extent to which tort law can act as a regulatory mechanism is dependent on 
its applicability, which, in turn, is determined by private international law.

The recently adopted Rome II Regulation, which lays down confl ict-of-law rules for 
non-contractual obligations, will only have a limited conducive effect on the feasibility of 
the regulation through tort law of the transboundary activities of multinational corpora-
tions. On the basis of this Regulation, it is only in cases where the resulting damage consists 
of environmental damage that home country tort law may be applicable. In all other cases, 
attempts to hold the parent company of the multinational corporation liable for damage 
caused in the host country will have to be based on the tort law of the host country.

This effectively diminishes the feasibility of home country tort law as a mechanism 
for the regulation of the transboundary activities of multinational corporations. 

Résumé: Inhérentes à la nouvelle tendance des ‘affaires de responsabilité directe 
étrangère’, des tentatives sont faites pour rendre des sociétés mères de multinationales 
responsables dans leur pays d’origine pour le dommage causé dans les pays hôtes. Cette 
tendance, dont l’affaire Trafi gura fait offi ce d’exemple récent, suggère que le droit de la 
responsabilité délictuelle peut avoir un rôle réglementaire à jouer dans les activités trans-
frontalières de sociétés multinationales. Cependant, l’étendue de la possibilité pour le 
droit de la responsabilité délictuelle de jouer ce rôle de mécanisme réglementaire dépend 
de son applicabilité, qui, à son tour, est déterminée par le droit international privé.

Le règlement Rome II récemment adopté, qui dispose des règles de confl it pour 
les obligations non contractuelles, aura seulement un effet favorable limité sur la pos-
sibilité du règlement par le droit de la responsabilité délictuelle des activités transfron-
talières des multinationales. Sur la base de ce règlement, c’est seulement dans les cas où 
le dommage consiste en un dommage environnemental que le droit de la responsabilité 
délictuelle du pays d’origine peut être appliqué. Dans tous les autres cas, les tentatives 
pour rendre la société mère de la multinationale responsable du dommage causé dans le 
pays hôte devront être basées sur les normes réglementaires souvent inférieures du pays 
hôte. Ceci diminue effectivement la possibilité pour le droit de la responsabilité délictu-
elle du pays d’origine de jouer un rôle comme mécanisme pour le règlement des activités 
transfrontalières des sociétés multinationales.
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ments on a draft version of this essay.
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Zusammenfassing: Als Teil der neueren Entwicklung der sogenannten „ausländischen 
unmittelbaren Haftungsfälle“ werden Versuche unternommen, um die Muttergesell-
schaften von internationalen Konzernen im Ursprungsstaat für Schäden haftbar zu 
machen, die in einem anderen Staat entstaden sind, in dem eine Tochtergesellschaft 
gefestigt ist. Diese Entwicklung, für die die Rechtssache Trafi gura als resentes Beispiel 
genannt werden kann, weist auf die mögliche regulierende Wirkung des Haftungsrecht 
bei grenzüberschreitenden Aktivitäten internationaler Konzerne hin. Der Umfang, in 
dem das Haftungsrecht eine Rolle als regulierendes Instrument einnehmen kann, ist 
allerdings von seiner Anwendbarkeit abhängig, die wiederum durch das Internationale 
Privatrecht ermittelt werden muss.

Die kürzlich verabschiedete Rom II Verordnung, die das Kollisionsrecht bei außer-
vertraglichen Schuldverhältnissen regelt, wird nur einen begrenzten, unmittelbaren Ein-
fl uss auf die Möglichkeit einer durch das Haftungsrecht vorgenommenen Regulierung 
der grenzüberschreitenden Aktivitäten von internationalen Konzernen haben. Auf Grun-
dlage dieser Verordnung ist es ausschließlich in denjenigen Fällen möglich, in denen 
der eingetretene Schaden einen Umweltschaden mitumfasst, dass das Haftungsrecht des 
Ursprungslandes anwendbar sein kann. In allen anderen Fällen werden die Versuche, die 
Muttergesellschaft eines internationalen Konzerns für Schäden haftbar zu machen, die in 
einem anderen Staat entstaden sind, in dem eine Tochtergesellschaft gefestigt ist, auf der 
Grundlage des oft geringerer Regelungsstandards des Gastlandes bestimmt.

Hierdurch wird die Möglichkeit des Haftungsrecht des Ursprungslandes effektiv 
beeinträchtigt, um die grenzüberschreitenden Aktivitäten internationaler Konzerne zu 
regulieren.

 1. Introduction
 1.1 The Trafi gura Case

On 19 August 2006, the MV Probo Koala, a vessel sailing under a Panamanian flag 
and chartered by London-based shipping company Trafigura Ltd., offloaded over 
580 tonnes of petrochemical waste in Abidjan, the Ivory Coast, after permission to 
offload the toxic waste had been denied in several other countries. The waste was 
loaded into some 12 tanker trucks operated by an Ivorian company, Société Tommy, 
which had been contracted by Trafigura for its disposal. The local company dumped 
the toxic waste at several open sites around the city; exposure to toxic fumes emanat-
ing from that waste subsequently led to the death of ten people and physical harm to 
up to 100,000 others.1 

1 See various articles on the website of the British law firm LEIGH DAY & CO, <www.leighday.co.uk>, 
under ‘international claims’: ‘Toxic waste spill victims instruct Leigh Day & Co’, 25 October 2006; 
‘Ivory Coast toxic waste disaster claim issued in High Court’, 10 November 2006; ‘Lawyers demand 
test results on Cote D’Ivoire victims’, 4 December 2006; ‘Ivory Coast – alleged toxic waste claims’, 
2 February 2007. Also: R. VERKAIK, ‘British firm faces £100m claim for ‘dumping toxic waste’, 
The Independent, 10 November 2006, <www.independent.co.uk>; J. VIDAL, ‘UK class action starts 
over toxic waste dumped in Africa’, Guardian Unlimited, 8 January 2007, <www.guardian.co.uk>; P. 
MURPHY, ‘British court to hear Ivorian waste class action’, Reuters Foundation, 2 February 2007; 
‘UK action over ‘toxic waste’ claim’, BBC News, 2 February 2007, <www.newsvote.bbc.co.uk>; 
‘Trafigura moet voor Britse rechter verschijnen’, Volkskrant, 3 February 2007, <www.volkskrant.
nl>; P. KOUASSI, ‘Dutch commodities trader to be sued’, 6 February 2007, <www.boston.com>; 
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In November 2006, several claims were brought against Trafigura Beheer B.V., 
the Dutch parent company of Trafigura Ltd., in the High Court in London, the parent 
company’s operational centre. The claims, instituted on behalf of a large number of 
Ivorian victims and expected to go to trial early 2008,2 state that ‘Trafigura were neg-
ligent and that this, and the nuisance resulting from their actions, caused the injuries 
to the local citizens’.3 One of the partners of the British law firm instituting the claims 
was quoted as saying: ‘Although the events took place thousands of miles away, it is 
right that this British company is made to account for its actions by the British courts, 
and made to pay British levels of damages for what happened. A British company 
should act in Abidjan in exactly the same way as they would act in Abergavenny.’4 

 1.2 Foreign Direct Liability Cases
These claims, and the dramatic series of events on which they are based, have strong 
associations with a current trend in which damage in developing host countries gives 
rise to civil liability claims before courts of the developed home countries of multina-
tional corporations, based on the law of the latter countries.5 Well-known cases that 
fit this trend towards what are known as ‘foreign direct liability cases’ include the 
Cape plc6 and Thor7 cases in the UK, and several cases against multinational corpo-
rations8 that were instigated on the basis of the Alien Tort Claims Act9 in the US.10 

The idea behind these claims is that parent companies of multinational 
corporations, based upon their knowledge of and influence on the operations of 

‘Trafigura Beheer B.V.’, The public eye awards, Shortlist 2007 Public Eye Global Award, <www. 
publiceye.ch>.  

2 ‘Ivory Coast – alleged toxic waste claims’, supra note 1.
3 ‘Ivory Coast toxic waste disaster claim issued in High Court’, supra note 1.
4 Id.
5 For the purposes of this essay, the term home country will be used for the country in which the par-

ent company of the multinational corporation is located, while the term host country will refer to the 
country in which a subsidiary of that parent company is located.

6 Lubbe and Others v. Cape Plc [2000] 1 Lloyd’s Rep. 139 CA; Lubbe And Others v. Cape Plc [2000] 2 
Lloyd’s Rep. 383 HL. 

7 Ngcobo v. Thor Chemicals Holdings Ltd TLR 10 November 1995; Sithole v. Thor Chemicals Holdings 

Ltd TLR 15 February 1999. 
8 For example: Wiwa v. Royal Dutch Petroleum Co, 226 F.3d 88, C.A.2 (N.Y.) 2000; Sarei v. Rio Tinto 

PLC, 487 F.3d 1193, C.A.9 (Cal.) 2007; Doe I v. Unocal Corp., 395 F. 3d.932, C.A.9 (Cal.) 2002; 
Khulumani v. Barclay Nat. Bank Ltd., 504 F.3d 254, C.A.2 (N.Y.), 2007. 

9 28 US Code §1350, 1789.
10 See, for a brief discussion of some of these foreign direct liability cases and further references, for 

example, J. ZERK, Multinationals and corporate social responsibility, Cambridge University Press, 
2006, pp. 198-215. For a comprehensive account of the history and development of the Alien Tort 
Claims Act, see D. MCBARNET, P. SCHMIDT, ‘Corporate accountability through creative enforce-
ment: human rights, the Alien Tort Claims Act and the limits of legal impunity’, in: D. MCBARNET, 
A. VOICULESCU, T. CAMPBELL (eds.), The new corporate accountability, Cambridge University 
Press, 2007, pp. 148-176.
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their subsidiaries in host countries, can under certain circumstances have a direct 
responsibility towards third parties in those host countries to keep them from being 
harmed as a result of those operations. The fact that the subsidiary has abided by the 
 regulatory standards of the host country – which in most cases happen to be rela-
tively low, as the host country is usually a developing country – is then not sufficient 
to exonerate the parent company from owing those third parties in the host country 
a certain duty of care, based upon the higher standards of care that are often appli-
cable in the home country – as this is usually a developed country.11 

The Trafigura case differs slightly from these foreign direct liability cases in 
that it does not primarily involve a parent-subsidiary relationship. It should also be 
mentioned that while the Trafigura case is a case of environmental damage, foreign 
direct liability cases can generally be based not only on environmental damage, but 
also for instance on damage as a result of human rights violations or labour-related 
damage (e.g. damage as a result of low or non-existent health and safety regulations 
for workers). Other than that, the Trafigura case does seem to be in keeping with the 
general idea behind the foreign direct liability cases, however, and it will hereinafter 
therefore be used, where possible, as an example of a foreign direct liability case. 

Because it is based on national rules on civil liability, the trend towards for-
eign direct liability cases exists by virtue of conducive private international law rules 
in home countries. Whether home country courts can exercise jurisdiction over a 
claim against a multinational corporation for compensation of damage arising in host 
countries and whether they can assess the liability of the multinational corporation 
involved on the basis of the law of the home country, are questions of private interna-
tional law. Any changes in the rules on private international law in home countries, 
therefore, may not only have major implications for specific cases like the Trafigura 
case, but also for the more general trend towards foreign direct liability cases. 

 1.3 The Rome II Regulation
Recently, on 31 July 2007, a new EU Regulation was adopted within the field of pri-
vate international law.12 This Regulation, known as the Rome II Regulation, lays 
down conflict-of-law rules that are applicable to non-contractual obligations aris-
ing out of cross-border civil and commercial torts/delicts. From its date of applica-
tion onwards, the Regulation will play an increasingly pivotal role in cross-border 
civil  liability claims before European courts, in defining which of the different legal 

11 H. WARD, ‘Foreign Direct Liability: A New Weapon in the Performance Armoury?’, AccountAbility 

Quarterly, Issue 14, 3rd Quarter 2000; H. WARD, ‘Governing multinationals: The role of foreign 
direct liability’, The Royal Institute of International Affairs Briefing Paper, New Series No. 18,  February 
2001, on file with the author. 

12 ‘Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on 
the law applicable to non-contractual obligations (Rome II)’, O.J. L 199/40, 31 July 2007 (hereinaf-
ter: Rome II Regulation).
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 systems involved in each cross-border dispute is the one to have its law on non-
 contractual obligations applied to the claim.13 The Rome II Regulation entails fun-
damental changes to the existing conflict-of-law system, in which the law applicable 
to a civil liability claim is determined by the national conflict-of-law rules of the 
forum country.14 As a result, it may also have a crucial impact, whether beneficial or 
adverse, on the viability of future foreign direct liability cases, including cases such 
as the Trafigura case. 

This raises questions as to the feasibility and desirability of these cases, and, 
in a more general sense, as to the contribution tort law can make to holding multina-
tional corporations accountable for damage that may arise as a result of their activi-
ties in host countries. Does tort law, through its deterrence function, potentially 
have a part to play when it comes to the regulation of the transboundary activities 
of multinational corporations? And how will the new Rome II Regulation affect this 
potential? 

These are the questions that will be discussed in this article. First of all, an 
account will be given of the general issue of the regulation of the transboundary activi-
ties of multinational corporations and the contribution that tort law can make in that 
regard. After that, focus will shift to the Rome II Regulation and its history, context 
and aim will be briefly introduced. Then, an overview will be presented of those provi-
sions of the Rome II Regulation that are most likely to become relevant when it comes 
to the liability of multinational corporations for damage that arises as a result of their 
activities in host countries. Following that, the consequences of those provisions for 
future foreign direct liability cases, including cases such as the Trafigura case will, be 
discussed. Finally, and by way of conclusion, the effects which the Rome II Regulation 
will have on the regulation of the transboundary activities of multinational corpora-
tions will be analysed. 

 2. Regulating the Transboundary Activities of  Multinational Corporations
 2.1 A Regulatory Defi cit

Over the past decades, globalization has caused an exponential increase in trans-
boundary activities, especially by multinational corporations.15 This increase in 
transboundary activities, however, has hardly been matched by any development 
of adequate regulatory regimes to control these activities.16 Various attempts have 

13 According to Arts 31 and 32 of the Rome II Regulation, the Regulation shall apply from 11 January 
2009, but only to events giving rise to damage which occur after its entry into force.

14 See, for example, the Explanatory Memorandum to the ‘Commission Proposal for a Regulation 
of the European Parliament and the Council on the law applicable to non-contractual obligations 
(“Rome II”)’, COM(2003) 427, pp. 4–6 (hereinafter: Commission Proposal Rome II).

15 See, for a more elaborate discussion of this topic, P.T. MUCHLINSKI, Multinational Enterprises & 

the Law, Oxford University Press, 2007, pp. 3–44.
16 Ibid., pp. 81–122.
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been made, both internationally and within the EU, to fill the gap through the for-
mulation and support of guidelines and voluntary codes of conduct.17 Due to their 
non-binding nature, however, the part that these guidelines and codes of conduct 
can play when it comes to the regulation of the transboundary activities of multina-
tional corporations, seems to be, at present at least, rather limited.18 19 

Arguably, the inadequacy of this self-regulatory scheme is exacerbated when 
it comes to the operations of multinational corporations in third world countries, 
which are usually carried out by locally incorporated subsidiaries. The regula-
tion of the activities of multinational corporations in these countries is often con-
sidered inadequate, due to a lack of technological know-how, judicial capability, 
political power or political will.20 Transboundary activities that involve a develop-
ing host country will therefore often remain to a large extent beyond the grasp of 
the host country national regulator. Public law21 regulation of those same activities 
by the home country instead is problematic as it is prone to raise objections due to 
the strong aversion towards extraterritorial regulation that is often felt by national 

17 See for example the UN Sub-Commission on the Promotion and Protection of Human Rights’ 
‘Norms on the responsibilities of transnational corporations and other business enterprises with 
regard to human rights’, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003), the ‘OECD Guidelines 
for  Multinational Enterprises (rev. 2000)’, <www. oecd.org/daf/investment/guidelines>, or the 
‘ European Parliament resolution of 13 March 2007 on corporate social responsibility: a new partner-
ship (2006/2133 (INI))’, aP6_TA-PROV(2007)0062 (hereinafter: European Parliament resolution).

18 See, for example, F. MCLEAY, ‘Corporate codes of conduct and the human rights accountability of 
transnational corporations – A small piece of a large puzzle’, Transnational Corporations and Human 

Rights, 2006, pp. 219–240; A. KOLK, R. VAN TULDER, ‘Setting new Global Rules? TNCs and Codes 
of Conduct’, Transnational Corporations, vol. 14, 2005, iss. 3, pp. 1–28; S.D. MURPHY, ‘Taking Multi-
national Corporate Codes of Conduct to the Next Level’, Columbia Journal of Transnational Law, vol. 
43, 2005, iss. 2, pp. 389–433; J.N. BEHRMAN, ‘Adequacy of International Codes of Behavior’, Jour-

nal of Business Ethics, vol. 31, 2001, iss. 1, pp. 51–64; R. JENKINS, Corporate Codes of Conduct. Self-

 Regulation in a Global Economy, United Nations Research Institute for Social Development, 2001.
19 Arguably, the regulatory effectiveness of these non-binding instruments would be enhanced if 

they were to be enforced through national law instruments, such as tort law. More on this in 
L.  ENNEKING, Corporate social responsibility: tot aan de grens en niet verder? Over de regulering 

vanuit Nederland van de activiteiten van Nederlandse multinationale concerns in gastlanden; foreign 

direct liability and beyond, Wetenschapswinkel Rechten, Universiteit Utrecht, 2007.
20 See in this sense for instance, with respect to the Bhopal disaster, J. CASSELS, ‘The uncertain prom-

ise of law: lessons from Bhopal’, Osgoode Hall Law Journal, vol. 29, 1991, iss. 1, pp. 5–6.
21 For the purposes of this essay, the following definition of the public/private law distinction, set out 

by J. STAPLETON, ‘Regulating torts’, in: C. PARKER, C. SCOTT, N. LACEY, J. BRAITHWAITE 
(eds.), Regulating law, Oxford University Press, 2004, p. 122, will be adhered to: ‘I will assume that 
“private law” doctrine includes both common law doctrines and statutory liability rules and that, 
by contrast, “public” regulation means statutory, administrative, and organizational rules that set 
out entitlements from the state (or an organization) or mandate norms of behaviour with sanctions 
directed to the non-complying party, regardless of whether injury to or complaint from another 
 private party has resulted from that non-compliance.’
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 regulators.22 This arguably leaves private law, and tort law in particular, as the next 
best solution when it comes to regulating the transboundary activities of multina-
tional corporations.23 

 2.2 To Regulate or not to Regulate
It can be inferred from the above that there is a regulatory deficit regarding the 
transboundary activities of multinational corporations, that this regulatory deficit is 
most obvious when it comes to the operations of multinational corporations in third 
world countries, and that tort law may be a suitable instrument to fill the gap. This 
leads to the next question, which is whether there are compelling reasons for policy-
makers in both home and host countries to step in and fill that gap, instead of just 
leaving the transboundary activities of multinational corporations to be regulated by 
free market processes. 

As a result of a regulatory race to the bottom in order to attract much-wanted 
foreign direct investments, policymakers in developing host countries often have 
little incentive or opportunity to implement adequate standards and mechanisms 
regulating the operations of multinational corporations that take place within their 
country’s territory. The results are situations of double standards, in which multina-
tional corporations profit from the low level or lack of regulatory restraints in host 
countries, as opposed to the often strict regulations in their home countries. In turn, 
these situations have the potential of leading to extensive damage to third parties in 
the host country, the recent Trafigura disaster being a case in point. 

Over the past few years, media attention and social pressures have woken 
policymakers in developed home countries up to the fact that their duty to ensure 
that (multinational) corporations operate in a responsible way, a way that minimizes 
negative impact on society, may not just end in their own backyard. This is reflected, 
for instance, by the European Commission’s green paper on corporate social respon-
sibility that was issued in 2001,24 and by the Commission’s communication on its 
policy on the subject in 2006.25 Recently, the European Parliament adopted a resolu-
tion urging the Commission to go even further and not just define corporate social 

22 For a more elaborate discussion of extraterritorial jurisdiction see for example K.M. MEESSEN 
(ed.), Extraterritorial Jurisdiction in Theory and Practice, Kluwer Law International, 1996; M. BOS 
(rapp.) ‘The Extraterritorial Jurisdiction of States’, Preliminary Report of the Nineteenth Commis-
sion of the Institute of International Law, Yearbook vol. 65, part 1, Session of Milan, 2003; P.T. 
MUCHLINSKI, supra note 15, pp. 125–176.

23 More on the relative absence of regulatory mechanisms and on extraterritorial jurisdiction and the 
difference between public law and private law in this regard in L. ENNEKING, supra note 19.

24 Commission of the European Communities Green Paper ‘Promoting a European Framework for 
Corporate Social Responsibility (18 July 2001)’, COM(2001)366.

25 Communication from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee ‘Implementing the Partnership for Growth and Jobs: Making 
Europe a Pole of Excellence on Corporate Social Responsibility (22 March 2006)’, COM(200) 136.
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responsibility as a purely voluntary exercise, but rather attach legal obligations 
to some of its key elements.26 In countries such as the US, the UK and Australia, 
attempts have been made to introduce laws laying down minimum standards for the 
worldwide activities of multinational corporations operating from these countries. 
More and more frequently, Trafigura-type incidents involving damage in host coun-
tries give rise to political discussion in home countries.

From this tendency towards deeper home country involvement in holding 
multinational corporations responsible for their transboundary activities, it is still 
quite a step towards mandatory forms of regulation by the home country, however. 
As the actual damage resulting from the multinational corporation’s operations 
arises in the host country, regulatory involvement by the home country may be per-
ceived as unwanted extraterritorial or even neo-imperialistic interference. However, 
a distinction should be made here between regulation by the home country through 
its public law and regulation through its private law, as the latter constitutes a far 
lesser encroachment on the sovereignty of the host country.27

The recent popularity of foreign direct liability cases demonstrates the pos-
sible potential of tort law in this regard. Its system, operation and central notions 
of duty of care, proximity and fault seem to render it particularly suitable to play a 
role in holding parent companies of multinational corporations responsible for their 
activities in host countries. As the pivot of the multinational corporation, the parent 
company in the home country stands at the top of the corporation’s hierarchy, deter-
mines its strategies, directs its subsidiaries and rakes in its profits. Tort law makes 
it possible to hold that same parent company accountable for the negative conse-
quences of the multinational corporation’s activities. As such, it seems to consti-
tute a suitable compromise between the tendency in home countries towards deeper 
involvement in holding multinational corporations responsible for their transbound-
ary activities, and the resistance in host countries to that tendency.  

 2.3 Tort Law as a Regulatory Mechanism
Tort law is generally seen as having a twofold aim: deterrence on the one hand, as 
it purports to prevent or discourage specific unlawful behaviour that increases the 
risk of undesirable damage, and compensation on the other, as it offers redress in 
case such damage nevertheless arises. Of course, both aims go hand in hand, as ‘in 
effect, the general idea of the system is that by obliging the tortfeasor to compensate 
damages after the event, he is thus encouraged to act with the appropriate level of 

26 European Parliament resolution, supra note 17. 
27 See, for example, A. NOLLKAEMPER, Kern van het internationaal publiekrecht, Boom Juridische 

Uitgevers, 2004, pp. 147–148; P. PETERS, ‘Volkenrechtelijke aspecten van extraterritoriale wetgev-
ing’, Preliminary Report for the Nederlandse Vereniging voor Internationaal Recht (branch of the 
International Law Association), Mededelingen van de NVIR, no. 89, May 1984, p. 5.
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care before the event in order to prevent the event from happening’.28 Some claim 
that the deterrence function of tort law has lost significance vis-à-vis its compen-
sation function over the past decades, due to circumstances such as the rise of the 
welfare state, the growth and increased accessibility of the liability insurance market 
and the proliferation of no-fault strict liability schemes.29 There are others, however, 
who contest this notion and argue that especially in recent years, partly as a result of 
the influence of the field of law and economics, the deterrent function of tort law is 
reclaiming its place in the limelight.30

Whatever the outcome of this discussion, it seems that the deterrence func-
tion of tort law has a regulatory part to play in some areas at least. The extent of this 
role is decided partly by the type of actor and the type of behaviour that is sought to 
be regulated, but also by the absence or inadequacy of alternative regulatory mecha-
nisms in those areas.31 Van Boom, for instance, speculates that the deterrence func-
tion of tort law is likely to have more of an impact on repeat players such as corporate 
tortfeasors, than on one-shotters like private individuals.32 This impact on corporate 
tortfeasors is likely to be strengthened by the way in which the media increasingly set 
themselves up as public watchdogs these days, leading to an increasing emphasis on 
stakeholder interests and corporate image awareness and thus an incremental incen-
tive for corporations to avoid being on the wrong side of a lawsuit.

However, the extent to which tort law can act as a regulatory mechanism and 
deter certain types of harmful behaviour is not just dependent on the actors and the 
behaviour it is intending to regulate, but also on the tort law system itself: its design, 
its functioning, its underlying policies and, most importantly, the nature and contents 
of the behavioural standards it sets. Finally, also the more general features of the legal 
system within which the liability law system functions, such as the remuneration sys-
tem for legal services (i.e. the availability of no cure no pay or contingency fee arrange-
ments), the existence of class actions, the possibility of punitive damages awards, and 
the availability of legal aid, are important factors in the way in which tort law can have 

28 W.H. VAN BOOM, ‘Compensating and preventing damage: is there any future left for tort law?’, 
in: Festskrift till Bill W. Dufwa – Essays on Tort, Insurance Law and Society in Honour of Bill W. 

Dufwa, Volume I, Stockholm, June 2006, p. 287.
29 Similarly, in general, the Explanatory Memorandum to the Commission Proposal Rome II, supra 

note 15, p. 12, and, on the Dutch context, L. STRIKWERDA, Inleiding tot het Nederlandse Interna-

tionaal Privaatrecht, Kluwer, 2005, pp. 189–191.
30 See, for instance, W.H. VAN BOOM, supra note 28. 
31 See, for instance, S. SHAVELL, ‘Liability for harm versus regulation of safety’, Journal of Legal Stud-

ies, Vol. XIII, June 1984, pp. 357–374 on the relative desirability of liability and safety regulation in 
differing circumstances.

32 W.H. VAN BOOM, supra note 28, pp. 288–290. Similarly, and with further references, I. GIESEN, 
Bewijs en aansprakelijkheid, Boom Juridische Uitgevers, 2001, p. 462 (footnote 78).
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a regulatory function by acting as a deterrent against certain types of undesirable 
behaviour.33

 2.4 The Decisive Role of Private International Law
In a specific case like the Trafigura case, in which transboundary activities by a mul-
tinational corporation resulted in severe damage to third parties, a tort claim against 
the actor, Trafigura, may well be the best or even the only option for the victims to 
obtain redressment for the harmful effects of those activities. Thereupon, certain 
questions, such as: where exactly did the harmful activity take place, who was the 
actor, where did the damage occur, who was the victim, and, ultimately, which law is 
applicable, become crucial in determining whether the damage caused can be com-
pensated in the case at hand, but also whether the occurrence of similar damage can 
be prevented in the future.

These questions gain additional importance when, as a result of the fact that 
the harmful activity is transboundary, the private law regimes of two or more coun-
tries qualify for application to the dispute, in particular where the outcome and 
effects of the tort claim vary depending on which private law regime is applicable. 
Different law systems in different countries can result in widely differing levels of 
legal protection for the (potential) victim. Such discrepancies are especially appar-
ent between the legal systems of developed countries and those of developing coun-
tries, since determinant factors such as standards of care, regulatory standards and 
damages awards are often much higher in the former than in the latter. This means 
that to victims of harmful transboundary activities, such as the victims in the Trafig-

ura case, the answer to the question which law is applicable to address the harmful 
results of those activities, may well be crucial in determining whether or not they 
will be duly compensated for the damage they have suffered.

Similarly, the feasibility of any scheme in which tort law is employed as a way 
of regulating the transboundary activities of multinational corporations, depends to 
a great extent on the law that is applicable to actual tort claims filed, either based on 
damage caused by their activities, or as an attempt to prevent such damage from aris-
ing, against those multinational corporations. After all, if a home country wishes to 
regulate transboundary activities of its multinational corporations by means of its tort 
law, it can only do so if the judge deciding such a lawsuit applies its law. It thus fol-
lows that private international law, in its role of appointing the applicable private law 

33 Interesting in this regard is a recent article in which these matters are discussed with respect to the 
Trafigura case: M. PEEL, ‘Lawyers in a hunt for big game’, Financial Times, 1 February 2008, <www.
ft.com>.
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regime, can play a decisive part as to the feasibility of tort law as a regulatory mecha-
nism when it comes to the transboundary activities of multinational  corporations.34

This demonstrates the importance of the contents of the private international 
law regime that is applicable in any home country that aspires to regulate multina-
tional corporations through tort law, and of the underlying policy choices that have 
shaped that regime. As the Rome II Regulation will in the near future provide the 
private international law regime that will be applicable to all claims pertaining to 
non-contractual obligations before EU Member States’ courts, a study of its back-
grounds, system and possible results seems crucial in this context. 

 3. History, Context and Aim of the Rome II Regulation
 3.1 Brussels I

Based on the idea that the establishment of a common market and the associated 
freedom of movement of persons, goods and services implied the possibility of hav-
ing a judgment rendered in any EU Member State recognized and enforced as easily 
as possible, the Brussels Convention on jurisdiction and the recognition and enforce-
ment of judgments in civil and commercial matters entered into force in 1968.35 This 
Convention and the Brussels I Regulation that superseded it in 200136 set out rules 
identifying the Member State whose courts have jurisdiction to hear and determine 
a cross-border dispute. 

However, as long as courts in different Member States use different conflict-
of-law rules to determine the law applicable to the cross-border dispute, the Brussels 
rules pertaining to the jurisdiction of courts do not by themselves generate reason-
able foreseeability as to the outcome of a case being heard on the merits. This also 
leaves open the possibility that parties will opt for the courts of one Member State 
rather than another simply because the law applicable in the courts of this state 
would be more favourable to them.37 

 3.2 Rome I
For these reasons, work on codifying the rules on conflicts of laws began in 1967. 
In 1972, a first preliminary draft convention on the law applicable to contractual 
and non-contractual obligations was presented. After that, progress on this project 

34 More on the regulatory function of private international law: R. WAI, ‘Transnational liftoff and 
juridical touchdown: The regulatory function of private international law in an era of globalization’, 
Columbia Journal of Transnational Law, vol. 40, 2002, pp. 209-274.

35 ‘1968 Brussels Convention on jurisdiction and the recognition and enforcement of judgments in 
civil and commercial matters (consolidated version)’, O.J. C 27, 26 January 1998, p. 1.

36 ‘Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters’, O.J. L 12, 16 January 2001, p. 1.

37 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, pp. 2–3. 
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slowed because of political differences, however, and the decision was taken to focus 
and try to reach agreement on contractual obligations first, before continuing on 
with a second convention on non-contractual obligations. This lead to the adoption 
in 1980 of the Rome Convention on the law applicable to contractual obligations, 
and its entry into force in 1991.38 As this Convention, which will in the near future be 
superseded by the Rome I Regulation, is indeed confined to contractual obligations, 
an instrument harmonizing the conflict-of-law rules applicable to non- contractual 
obligations within the EU was to be its natural extension.39 

 3.3 Rome II
After extensive preliminary work, the Commission of the European Communities 
in July 2003 submitted a proposal for the Rome II Regulation on the law applica-
ble to non-contractual obligations, with the twofold aim of offering a higher level of 
legal certainty to individuals and economic operators in cross-border disputes, and 
of avoiding ‘forum shopping’ in such disputes, which leads to potentially different 
substantive results for the parties depending on which court is seized of the mat-
ter.40 The Regulation’s intended date of commencement was 1 January 2005, but 
differences of opinion on several points between the European Parliament and the 
Council of the European Union, both of which have equal legislative powers in the 
co-decision procedure applicable resulted in delays.41 

The original Commission proposal and the subsequent amendments to it pro-
posed by the Parliament evidenced a divergence in views on how best to deal with 
the subject. Whereas the Commission laid down a simple and strict general rule, 
leaving little room for exceptions, the Parliament opted for a more flexible general 
rule, allowing courts more leeway in ‘choosing the solution which best accords with 
the need to do justice to the victim and with the reasonable expectations of the par-
ties’.42 Other major sources of disagreement between the Institutions involved were 
the inclusion of special provisions on road traffic accidents, on violations of privacy 

38 ‘1980 Rome Convention on the law applicable to contractual obligations (consolidated version), O.J. 

C 27, 26 January 1998, p. 34 (hereinafter: Rome I Convention). 
39 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, pp. 2–4. 
40 Ibid., pp. 4–6; ‘Amended proposal for a European Parliament and Council Regulation on the law 

applicable to non-contractual obligations (“Rome II”)’, COM(2007) 126, pp. 2–3.
41 Art. 251 ‘Treaty Establishing the European Community (Nice consolidated version)’, O.J. C 325 

24 December 2002, pp. 133–134; ‘EU needs to find coherent cross-border legislation’, The Lawyer.

com, 15 January 2007, <www.thelawyer.com>.
42 ‘European Parliament Report on the proposal for a regulation of the European Parliament and of the 

Council on the law applicable to non-contractual obligations (“Rome II”)’, A6-0211/2005, 27 June 
2005, pp. 17–20 (hereinafter: Parliament Report, first reading); Art. 4(3) ‘European Parliament leg-
islative resolution on the proposal for a regulation of the European Parliament and of the Council 
on the law applicable to non-contractual obligations (“Rome II”)’, P6_TA(2005)0284 (hereinafter: 
Parliament Legislative Resolution). 
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and rights relating to personality, on unfair competition, on product liability and on 
environmental damage. 

Despite these differences of opinion, however, agreement on the Rome II 
Regulation was reached in May 2007 and the Regulation entered into force on 19 
August 2007.43 It will be applicable in courts of the European Member States from 11 
January 2009 onwards,44 but only to events giving rise to damage that have occurred 
after its entry into force.45 Consequently, harmful events which have occurred before 
that date will remain subject to the pre-Rome II national conflict-of-law rules of the 
Member States. As, over time, more and more claims involving non-contractual obli-
gations will be governed by the Rome II Regulation, this will gradually increase its 
importance while at the same time gradually marginalizing the role of the Member 
States’ national conflict-of-law rules pertaining to non-contractual obligations. 

In deciding which of the legal systems involved is applicable to a cross-border 
dispute involving non-contractual obligations, whenever the claim is brought before 
the court of a European Member State and the harmful events have taken place after 
July 2007, the new European conflict-of-law rules will exert a decisive impact on the 
outcome of such a dispute.46 This is especially so when it comes to future foreign 
direct liability cases, including cases like the Trafigura case; the effect that the new 
rules would have on such cases will in turn affect the feasibility of any future attempts 
by EU home countries to regulate the transboundary activities of their multinational 
corporations through tort law. How the Rome II Regulation will impact such cases 
and whether this impact will have a favourable or rather an adverse impact on the 
regulatory potential of tort law in this context, will be examined in the following 
sections. 

4. Brief Overview of the Main Provisions of the Rome II Regulation 
 4.1 The General Rule

The overall principle adopted in the Rome II Regulation, the lex loci delicti rule, 
points to the law of the place where the tort/delict has occurred as the law that is 
applicable to the cross-border dispute.47 In some cases, however, a tort/delict 

43 Rome II Regulation, supra note 12; since the Regulation itself does not provide a specific date for 
its entry into force, it has automatically entered into force 20 days after its publication, according 
to rule 20.2 of the ‘Joint practical guide – Guide of the European Parliament, the Council and the 
Commission for persons involved in the drafting of legislation ‘within the Community institutions’, 
<http://eur-lex.europa.eu/en/techleg/20.htm>. 

44 Art. 32 Rome II Regulation, supra note 12. 
45 Ibid., Art. 31. 
46 For a comprehensive but critical review of the Rome II Regulation see S.C. SYMEONIDES, ‘Rome II 

and tort conflicts: A missed opportunity’, to be published in American Journal of Comparative Law, 
vol. 56, 2008, available at <http://papers.ssrn.com>.

47 Art. 4(1) Rome II Regulation, supra note 12. 
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 cannot be said to have occurred in one place; it is very possible that the conduct 
giving rise to the damage has taken place in one country (the Handlungsort), but 
that the resulting damage has occurred in another country (the Erfolgsort). Whereas 
the lex loci delicti rule is rather undisputed as the general conflict-of-law principle 
in most current systems of conflict rules, there is a great deal of variation between 
the various systems in the practical application of this rule in cases where Hand-

lungsort and Erfolgsort are not the same.48 Some systems choose application of the 
law of the Handlungsort in these cases,49 others choose application of the law of the 
 Erfolgsort,50 and still others choose different variants such as the applicability of the 
law of the injured party’s place of habitual residence, or a possibility for the injured 
party to choose the law that is most favourable to him.51 

As the general rule of the Rome II Regulation, the Commission has cho-
sen the applicability of the law of the Erfolgsort: ‘the law of the country in which 
the damage occurs irrespective of the country in which the event giving rise to the 
damage occurred and irrespective of the country or countries in which the indi-
rect consequences of that event occur’.52 According to the Commission, its choice 
was motivated by the concern for certainty in the law, as well as the assertion that 
‘the modern concept of the law of civil liability is no longer […] oriented towards 
punishing for fault-based conduct’, but that ‘nowadays, it is the compensation func-
tion that dominates’.53 54 A rule which would give the victim the option of choosing 
the law which is most favourable to him ‘would go beyond the victim’s legitimate 

48 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, p. 5.
49 See G. BETLEM, C. BERNASCONI, ‘European private international law, the environment and 

obstacles for public authorities’, Law Quarterly Review, Vol. 122, January 2006, p. 144: ‘The rule 

of the law of the place of the dangerous activity […] is, at least as a general rule, accepted in particu-

lar in Austria, Denmark, Finland, Sweden and Japan’. This is also the case in Germany, according 
to the Opinion of the European Economic and Social Committee on the ‘Proposal for a Regulation 
of the European Parliament and the Council on the law applicable to non-contractual obligations 
(Rome II)’, 2004/C 241/01, 409th plenary session of 2 and 3 June 2004, p. 3.

50 G. BETLEM, C. BERNASCONI, supra note 49: ‘This principle has been adopted in a variety of 

national law regimes, including France, the United Kingdom, Spain, Romania, Turkey, Quebec and, 

more recently, the Netherlands’.
51 Explanatory Memorandum to the Commission Proposal Rome II, supra note 15, p. 5; L.  BERGKAMP, 

Liability and Environment. Private and Public Law Aspects of Civil Liability for Environmental 

Harm in an International Context, Kluwer Law International, 2001, p. 354. 
52 Art. 4(1) Rome II Regulation, supra note 12. See, for reasoned discussion of the merits and demerits 

of this general rule, S.C. SYMEONIDES. supra note 46, chater IV.
53 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14,  pp. 11–12.
54 It should be mentioned that the Commission’s choice of words here is rather odd, in that it implies 

that tort law in the past had a punitive aim; this is not the case, however. Tort law’s compensation 
function does not have a punitive function as its counterpart, but rather, as explained before, a deter-
rent  function.
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 expectations and would reintroduce uncertainty in the law’.55 The applicability of 
the law of the Erfolgsort is described by the Commission as ‘a compromise between 
the two extreme solutions of applying the law of the place where the event giving 
rise to the damage occurs and giving the victim the option’. 

 4.2 The Exceptions
This choice for the law of the Erfolgsort was accepted by both the European Par-
liament and the Council, and now forms the backbone of the Rome II Regulation. 
There are two general exceptions to this rule, one for the case where the person 
claimed to be liable and the person sustaining damage both live in the same country 
at the time the damage occurs,56 and the other for the case where it is clear from 
all the circumstances of the case that the tort/delict is manifestly more closely 
 connected with a country other than the country indicated by the general rule or by 
the first exception.57 

The latter exception should be understood as an ‘escape clause’, which ‘aims 
to bring a degree of flexibility, enabling the court to adapt the rigid rule to an indi-
vidual case so as to apply the law that reflects the centre of gravity of the situation’.58 
As this escape clause counteracts the Regulation’s general aim of providing certainty 
and foreseeability in the law by generating a degree of unforeseeability as to the law 
that will be applicable, it must remain exceptional.59 With this wording and inter-
pretation, the escape clause deviates from the more flexible provision proposed by 
Parliament in its amendments to the original Commission proposal, which aimed to 
provide courts with a clear instrument that would allow them ‘the necessary flexibil-
ity in order to do justice to the parties in individual cases’.60  

In addition to the general exceptions, the Regulation contains a number of 
specific rules that determine the law which is applicable to special torts/delicts 
‘where the general rule does not allow a reasonable balance to be struck between 
the interests at stake’.61 These specific rules pertain to torts/delicts in the fields 
of product liability,62 unfair competition and acts restricting free competition,63 

55 A good overview of this Günstigkeitsprinzip and of connecting factors used in various legislations in 
general is provided in the Second Report of the International Law Association’s Committee on Trans-
national Enforcement of Environmental Law, drafted at the Berlin Conference, 2004, para. 3.1.

56 Art. 4(2) Rome II Regulation, supra note 13.
57 Ibid., Art. 4(3).
58 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, p. 12.
59 Ibid.
60 Explanatory Statement to the Parliament Report, first reading, supra note 42, p. 38.
61 Recital 19 Rome II Regulation, supra note 12. 
62 Ibid., Art. 5. 
63 Ibid., Art. 6.
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 environmental damage,64 infringement of intellectual property rights,65 and indus-
trial action.66 Apart from these specific rules, the Rome II Regulation includes sev-
eral other provisions which might allow, very exceptionally, for the application of 
parts of a law other than the law that is applicable to the case, on the basis of over-
riding mandatory provisions of the law of the forum67, rules of safety and conduct 
that were in force at the place and time of the event giving rise to the liability,68 or 
the public policy of the forum.69  

The law that is applicable, based on the Rome II Regulation’s rules, does not 
only govern the basis and the extent of liability, but also other related matters, such 
as the grounds for exemption from liability, the measures that a court may take to 
prevent or terminate injury or damage or to ensure the provision of compensation, 
liability for the acts of another person, rules of prescription and limitation, and, very 
importantly, the existence, the nature and the assessment of damage or the remedy 
claimed.70 With regard to the latter, it should be pointed out that in the Regulation’s 
recitals the award of non-compensatory exemplary or punitive damages of an exces-
sive nature is explicitly mentioned as possibly being contrary to the public policy of 
the forum.71

5. Consequences of the Rome II Regulation for Future Foreign Direct 
Liability Cases

 5.1 Preliminary Remarks
It is very difficult to predict with certainty the impact that the Rome II Regulation 
will have on foreign direct liability cases, including cases such as the Trafigura case. 
In this regard, it is important to bear three things in mind. Firstly, as was mentioned 
earlier, the Rome II Regulation shall only apply to events giving rise to damage which 
have occurred after July 2007; therefore, it will not be applicable to the Trafigura 
case, nor to foreign direct liability cases based on harmful events that have occurred 
before that date. The results of this discussion on the impact of the Rome II Regula-
tion will for that reason only pertain to future foreign direct liability cases, including 
future cases similar to the Trafigura case. 

Secondly, predicting the future effects of an instrument such as the Rome II 
Regulation is difficult, as it remains to be seen how its provisions will be interpreted 
by the national courts of the EU Member States, and by the European Court of  Justice 

64 Ibid., Art. 7.
65 Ibid., Art. 8.
66 Ibid., Art. 9.
67 Ibid., Art. 16.
68 Ibid., Art. 17.
69 Ibid., Art. 26.
70 Ibid., Art. 15. 
71 Ibid., recital 32.
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itself. Diverging legal traditions and practices in the different Member States, as well 
as the fact that European Regulations taking effect under the Amsterdam Treaty do 
not come with an explanatory memorandum providing clear indications as to their 
interpretation, will not make things any easier in this regard.72

Thirdly, it should be mentioned that the Rome II Regulation is a political 
instrument and therefore reflects a compromise between lots of different viewpoints. 
What the exact intentions are behind any of its specific provisions is therefore often 
hard to find out, and also here the lack of a clear explanatory memorandum does not 
make things easier. The underlying ideas to the Regulation’s provisions will therefore 
have to be distilled from the explanatory memorandum to the Commission’s initial 
proposal of 2003 and any explanatory remarks that go with subsequent amendments. 

Despite this, however, it still remains possible to make certain assertions and 
draw certain conclusions as to the consequences that the Rome II Regulation will 
have for similar future cases. 

 5.2 The General Rule
As mentioned, the general rule of the Rome II Regulation when it comes to cases 
where Handlungsort and Erfolgsort are not the same is that the law of the Erfolgsort, 
the country where the damage has arisen, is applicable. Foreign direct liability cases 
typically revolve around the assertion that actions, or rather omissions, of the parent 
company in the home country have resulted in damage in the host country. In these 
cases it is often claimed that parent companies of multinational corporations, based 
on their superior resources, knowledge and influence, may owe a duty of care to cer-
tain third parties in the host country, and can therefore be held liable for damage 
caused to these third parties by their subsidiaries. 

The English Cape plc case, for example, revolved around the question whether 
an English parent company could be held liable for physical damage that employees 
of its South African subsidiary had suffered while working in the subsidiary’s asbes-
tos mines. The judge on appeal in this case formulated the principal issue as fol-
lows: ‘Whether a parent company which is proved to exercise de facto control over 
the operations of a (foreign) subsidiary and which knows, through its directors, that 
those operations involve risks to the health of workers employed by the subsidiary 
and/or persons in the vicinity of its factory or other business premises, owes a duty 
of care to those workers and/or other persons in relation to the control which it exer-
cises over and the advice which it gives to the subsidiary company.’73

72 M. FREUDENTHAL, F.J.A. VAN DER VELDEN, ‘Europese rechtsmaatregelen en hun uitlegging 
door de nationale rechter’, Nederlands Internationaal Privaatrecht, vol. 21, 2003, part 2, pp. 117–
126. 

73 Lubbe and Others v. Cape Plc (CA), supra note 6. 
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As the point of departure in these cases is that the parent company’s act or 
omission resulting in the breach of its duty of care has taken place in the home coun-
try, while the resulting damage to third parties arises in the host countries, it is to be 
expected that the Rome II Regulation’s choice for the applicability of the law of the 
Erfolgsort will have serious consequences for the feasibility of future foreign direct 
liability cases. On the basis of the Regulation’s general rule, it is the law of the host 
country and not that of the multinational corporation’s home country that will be 
applied to a claim brought before a home country court within the EU. 

 5.3 The Exceptions
Exceptions to the general rule that may lead to the application of the law of the home 
country – the Handlungsort – instead of the law of the host country – the Erfolgsort – 
in foreign direct liability cases are the general exception of a manifestly closer con-
nection with a country other than the country indicated by the general rule74 and 
the specific rule on environmental damage.75 Furthermore, three other exceptions 
enable the court that is seized of the matter to take into account in such cases cer-
tain rules of the law of the Handlungsort or of the law of the forum, even when the 
applicable law is that of the Erfolgsort. These three exceptions are those with regard 
to overriding mandatory provisions,76 rules of safety and conduct77 and the public 
policy of the forum.78 

 5.3.1 The General Exception of a Manifestly Closer Connection 

From this escape clause it can be deduced that where it is clear from all the circum-
stances of the case that the tort/delict is manifestly more closely connected with the 
Handlungsort than with the Erfolgsort, the law of the Handlungsort shall apply. This 
of course raises the question when such a manifestly closer connection exists. 

A primary example, according to the wording of the clause itself, is where 
‘a pre-existing relationship between the parties [exists], such as a contract, that is 
closely connected with the tort/delict in question’. The explanatory memorandum to 
the original Commission proposal puts a similar emphasis on a pre-existing relation-
ship between tortfeasor and victim.79 However, such a relationship does not usually 
exist in foreign direct liability cases, since the victims in the host country typically do 
not have any link to the parent company in the home country, except for the damage 
they suffer as a result of the parent company’s actions or omissions. The Trafigura 

74 Art. 4(3) Rome II Regulation, supra note 12.
75 Ibid., Art. 7.
76 Ibid., Art. 16.
77 Ibid., Art. 17.
78 Ibid., Art. 26.
79 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, pp. 12–13.
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case is a good example here, as the Ivorians that fell victim to the fumes emanating 
from the dumped toxic waste, had probably never even heard of the Dutch Trafigura 
Beheer B.V., but in the aftermath nonetheless ended up suing this very company. 

As the pre-existing relationship between tortfeasor and victim is the only 
example that is considered in the Explanatory Memorandum, it remains hard to pre-
dict which other circumstances may lead a judge to decide that there is a manifestly 
closer connection to the law of another country. Because of the Regulation’s general 
aim of providing certainty and foreseeability in the law, however, a deviation from 
the general rule will only be acceptable in case of exceptional circumstances. 

As mentioned earlier, attempts by the Parliament to introduce a more flex-
ible escape clause which would allow courts more discretion in coming to a solution 
which would do justice to the victim and would be in keeping with parties’ reasonable 
expectations, were rejected.80 According to the Parliament, ‘the need for legal cer-
tainty must always be subordinate to the overriding need to do justice in individual 
cases and consequently the courts must be able to exercise discretion’.81 It proposed 
to include in the escape clause a number of factors that could be taken into account 
as manifestly connecting a non-contractual obligation with another country than the 
Erfolgsort. These included not only the shared habitual residence of the parties82 
and a pre-existing relationship between the parties,83 but also the need for certainty, 
predictability and uniformity of result,84 the protection of legitimate expectations85 
and the policies underlying the foreign law to be applied and the consequences of 
applying that law.86 While the first two factors still feature explicitly in the Rome II 
Regulation’s text, the latter three have not been adopted. 

Especially the last factor would seem relevant for foreign direct liability cases, 
as a policy by the home country on a deterrence against harmful transboundary 
activities by multinational corporations could provide the court seized of the matter 
with a sufficient reason to apply home country law to the case. However, whether 

80 See, for example, ‘Commission Opinion […]on the European Parliament’s amendments to the coun-
cil common position on the proposal for a Regulation of the European Parliament and the Coun-
cil on the law applicable to non-contractual obligations (“Rome II”) amending the proposal of the 
Commission […] (14 March 2007)’, p. 4.

81 Recital 8 Parliament Legislative Resolution, supra note 42.
82 Ibid., Art. 4(3) (a).
83 Ibid., Art. 4(3) (b).
84 Ibid., Art. 4(3) (c).
85 Ibid., Art. 4(3) (d).
86 Ibid., Art. 4(3) (e). It seems odd that this part of the article refers to ‘foreign law’; would this exclude 

the policies underlying the law of the forum and the consequences of applying that law as a factor 
that can be taken into account as manifestly more closely connecting a non-contractual obligation 
with another country (in this case: the country of the forum)? In light of the spirit of the rest of 
the article that conclusion appears to be erroneous and ‘foreign law’ will therefore in this regard be 
interpreted as also encompassing the law of the forum.
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this factor, which tends to lean slightly towards the American more policy-based con-
flict-of-law systems,87 could under the current wording of the escape clause also be 
grounds for a court to assume a manifestly closer connection, remains to be seen. 
After all, the fact that this factor has received no further mention in any of the sub-
sequent documents or in the final text, in contrast to some of the other factors men-
tioned, might even warrant an a contrario interpretation in that the policies underly-
ing the foreign law to be applied and the consequences of applying that law, cannot 
by itself lead to the application of the law of the Handlungsort instead of the law of 
the Erfolgsort. Such an interpretation would also be in line with the general aim of 
the Regulation of providing for certainty as to the applicable law and predictability 
concerning the outcome of litigation, and the apparent assumption in this regard 
by its drafters that these aims will be best served by a functional, seemingly neutral 
selection of the applicable law on the basis of geographically-based rules.88 89 

 5.3.2 The Specifi c Rule on Environmental Damage

However, the specific rule on environmental damage is the exception that proves the 
rule in this regard. On the basis of this rule, the victim in cases of a non-contrac-
tual obligation arising out of environmental damage or damage sustained by persons 
or property as a result of such damage, is presented with the option of choosing the 
applicability of the law of the Handlungsort instead of the law of the Erfolgsort. This 
option for the victim to choose the law of the Handlungsort is inspired by the con-
sideration that ‘the exclusive connection to the place where the damage is sustained 
would also mean that a victim in a low-protection country would not enjoy the higher 
level of protection of available in neighbouring countries’.90 According to the text 
of the Rome II Regulation, environmental damage should be understood as mean-
ing ‘adverse change in a natural resource, such as water, land or air, impairment of 
a function performed by that resource for the benefit of another natural resource or 
the public, or impairment of the variability among living organisms’.91 

In stark contrast to the neutral, geographically-based selection of the 
applicable rules that characterizes the Rome II Regulation, the special rule on 

87 See S.C. SYMEONIDES, ‘Tort Conflicts and Rome II: A View from Across’, in: H-P. MANSEL et al. 
(eds.), Festschrift für Erik Jayme, Sellier European Law Publishers, 2004, pp. 9–10; P.J. BORCH-
ERS, ‘The proposed “Rome II” Regulation and the U.S. Experience in Tort Choice of Law’, derived 
from homepage DIANA WALLIS, MEP, parliamentary rapporteur to the Rome II Regulation, <www.
dianawallismep.org.uk/pages/rome2.html>.

88 Similarly S. SYMEONIDES, supra note 87, p. 9.
89 This neutral selection of the applicable law, in which the contents of the legal systems involved are 

not a factor in the selection process, is sometimes referred to as ‘Von Savigny’s blindfold’, see for 
example L. STRIKWERDA, supra note 29, pp. 56–57.  

90 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, p. 19.
91 Recital 24 Rome II Regulation, supra note 12.
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 environmental damage is based on objectives of environmental protection policy. 
As the Commission puts it in its original proposal: ‘Considering the Union’s more 
general objectives in environmental matters, the point is not only to respect the vic-
tim’s legitimate interests but also to establish a legislative policy that contributes to 
raising the general level of environmental protection, especially as the author of the 
environmental damage, unlike other torts or delicts, generally derives an economic 
benefit from his harmful activity’. 

In a foreign direct liability case involving environmental damage, this spe-
cific rule would give the victims the option of choosing the law of the Handlungsort, 
whenever this would be more favourable to them than the law of the Erfolgsort.92 
Such a choice for the victim is of course especially relevant in these cases, as regula-
tory standards in the developed home country are typically higher than those in the 
developing host country. In a case like the Trafigura case, assuming that the damage 
sustained by the Ivorian victims would fall within the Regulation’s definition of envi-
ronmental damage, they would have the opportunity to base their liability claims on 
English law instead of Ivorian law and benefit from the higher behavioural standards 
that the English legal system undoubtedly sets.

 5.3.3 The Exceptions Pertaining to Overriding Mandatory Rules, Rules of Safety 

and Conduct and Public Policy 

According to the general rule, whenever neither the general exception of a mani-
festly closer connection nor the specific rule on environmental damage can be said 
to apply to a foreign direct liability case, the law of the Erfolgsort, the host country, 
applies. In such instances, the law of the Handlungsort can merely play a limited role 
whenever the court seized of the matter allows, by way of exception, certain parts of 
it to play a role based on the exception for overriding mandatory rules,93 the excep-
tion with regard to rules of safety and conduct94 or the public policy exception.95 All 
three of these exceptions are typically applied on a case by case basis and whether 
they can result in the application of parts of the law of the Handlungsort is highly 
dependent on the particular circumstances of each case. Furthermore, how these 
provisions will be interpreted in practice is dependent in the end on the national 
courts of the Member States and the European Court of Justice. This means that as 
to whether, how and to what extent these exceptions could lead to the applicability of 
parts of the law of the Handlungsort in foreign direct liability cases, remains, at least 
for now, highly speculative. 

92 A similar rule was proposed by the International Law Association’s Committee on Transnational 
Enforcement of Environmental Law in rule 5 of its Draft Rules on Transnational Enforcement of 
Environmental Law, which were adopted at the Toronto Conference, 2006, Resolution No. 6/2006. 

93 Art. 16 Rome II Regulation, supra note 12.
94 Ibid., Art. 17.
95 Ibid., Art. 26.
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5.3.3.1 Overriding Mandatory Rules
In the context of the Rome Convention,96 the ECJ has defined overriding mandatory 
rules as: ‘national provisions compliance with which has been deemed to be so cru-
cial for the protection of the political, social or economic order in the Member State 
concerned as to require compliance therewith by all persons present on the national 
territory of that Member State and all legal relationships within that State’.97 Con-
trary to the Rome Convention, the Rome II Regulation only provides for the applica-
bility of overriding mandatory provisions of the law of the forum, not for mandatory 
rules of the law of a third country.98 Whenever the law of the court that is seized of 
a matter contains such mandatory rules and those rules are applicable to the case at 
hand, the court has to apply those rules automatically, without first looking at the 
content of the foreign law.99 

Whether a particular rule of the lex fori should be considered an overriding 
mandatory rule, is in principle to be decided by the legal system of the forum state 
itself. This is not an easy task, as the overriding mandatory nature of a rule is usually 
not explicitly formulated, but is rather to be inferred from the contents of the rule in 
question, or from the intentions of the national regulator in drafting that rule.100 Pri-
mary example of overriding mandatory rules are regulations that intervene in private-
law legal relationships in order to protect the public interest, such as anti-trust regu-
lations, monetary regulations, social regulations and environmental  regulations.101 

Whether these overriding mandatory rules can play a significant role when it 
comes to foreign direct liability cases, remains to be seen. The regulations that qual-
ify for application as overriding mandatory rules are all public law regulations and 
their application is therefore in principle confined to the territory of the state that 
imposes them. This means that in foreign direct liability cases only those mandatory 
rules of the home/forum country that pertain to the activities of the parent company 
in the home/forum country can override the applicability of parts of the law of the 
host country. Public law mandatory rules of the home/forum country will usually 
only pertain to legal relationships within the home/forum country, however, and not 
to transboundary legal relationships. These regulations will in most cases not have 
the protection of third parties in a host country as their objective, if only because 
this could constitute extraterritorial interference with that country. 

96 Rome I Convention, supra note 38.
97 In the ECJ’s Arblade cases, Cases C-369/96 and C-376/96, November 23, 1999, [1999] ECR I-8453; 

Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, pp. 24–25.
98 Compare Art. 16 Rome II Regulation to Art. 7 of the Rome I Convention.
99 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, p. 28

100 M. BOGDAN, Concise Introduction to EU Private International Law, Europa Law Publishing, 2006, 
pp. 133–134; L. STRIKWERDA, supra note 29, p. 72.

101 L. STRIKWERDA, supra note 29, p. 70.
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On the other hand, in a case like the Trafigura case it does not seem unthink-
able that the home/forum country is member to, for example, a treaty like the Basel 
Convention102 and is on that basis obliged to adopt regulations in order to imple-
ment that convention’s rules, and enforce them, where applicable, as overriding 
mandatory rules.103

5.3.3.2 Rules of Safety and Conduct
The Rome II Regulation’s provision on rules of safety and conduct states that when-
ever the applicable law is not the law of the country in which the event giving rise 
to the damage occurred, a court should still ‘take account of the rules of safety and 
conduct which were in force at the place and time of the relevant event’.104 Accord-
ing to the Explanatory Memorandum, this provision is ‘based on the fact that the 
perpetrator must abide by the rules of safety and conduct in force in the country in 
which he operates, irrespective of the law applicable to the civil consequences of his 
action, and that these rules must also be taken into consideration when ascertain-
ing liability’.105 This provision may turn out to be an important one when it comes 
to foreign direct liability cases; it opens up the opportunity of taking into account 
the higher standards of the home country, even when the law of the host country 
is applicable to the case. Taking account of the rules of safety and conduct of the 
home country is not the same as applying them, however; they should be taken into 
account by the court as a matter of fact and in so far as is appropriate,106 ‘for exam-
ple when assessing the seriousness of the fault or the author’s good or bad faith for 
the purposes of the measure of damages’.107 

The question arises whether, in the case of foreign direct liability cases, there 
are in fact rules of safety and conduct applicable in the home country that can per-
tain to the harmful acts or omissions that the parent company commits in the home 
country. In these cases, the parent company will typically avoid applicability of rules 
of safety and conduct in the home country, by moving its activities to host countries 
with lower standards of safety and conduct. The wrongful act of the parent company 
does not consist of a breach of any written rules, but rather of a breach of unwritten 
rules of proper social conduct, in that it has reneged on a duty of care that it owed to 
certain third parties in the host country. Does Rome II’s provision on rules of safety 

102 ‘Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Dis-
posal’, <http://www.basel.int/text/con-e-rev.pdf>. 

103 See, for example, the obligations laid down in Arts 4.4–4.7 of the Basel Convention, supra note 100.
104 Art. 17 Rome II Regulation, supra note 12.
105 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, p. 25.
106 Id.
107 Id. For a more elaborate discussion of the practical application of the rules of safety and conduct in 

situations such as the ones discussed here, see S.C. SYMEONIDES, supra note 46 chapter VIII.
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and conduct in fact go as far as to encompass such unwritten duties of safety and con-
duct? This remains, at least for now, unclear.

5.3.3.3 Public Policy Exception
Even though the Regulation’s system of selection of the applicable law is in princi-
ple neutral, conducted in a way in which the contents of the various legal systems 
involved do not direct the choice for the legal system that is applicable in a given 
case, there are times when ‘Von Savigny’s blindfold’ is taken off.108 Whenever the 
application of the law that is applicable on the basis of the Rome II Regulation is 
manifestly incompatible with the public policy of the forum, the court may refuse 
the application of the incompatible provision. Contrary to the overriding mandatory 
rules, the public policy exception requires an examination of the applicable foreign 
law in order to ascertain whether its application should be refused. According to the 
Explanatory Memorandum, this can only happen in exceptional cases: ‘the word 
“manifestly” incompatible with the public policy of the forum means that the use of 
the public policy exception must be exceptional’.109 

According to the ECJ, the concept of public policy remains a national concept 
and thus cannot be defined by the Court; the Court can, however, review the limits 
within which the courts of the Member States apply this exception.110 Only when a 
rule of the applicable law conflicts with fundamental legal principles of the forum 
state, or when its application leads to results which conflict with such principles, is 
the court allowed not to apply the rule concerned, and to replace it by a rule of the 
lex fori instead.111 The Court, for example, found such conflict in a case in which a 
defendant’s right to defend himself before his court of origin, as recognized by the 
European Convention of Human Rights, had been manifestly breached.112 

Although it seems obvious that the public policy exception could play a role 
in foreign direct liability cases, it can only do so in very exceptional circumstances. 
From a ruling by the ECJ in a case in the context of the Brussels I Regulation, it can 
be inferred that the fact that in the eyes of the court seized of the matter, the appli-
cable rules of the host country are wrong as to their substance and conclusion, is not 
a sufficient reason for invoking public policy, not even if the incorrectness is man-
ifest.113 There has to be a conflict with fundamental legal principles for the court 

108 See supra, note 89.
109 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, p. 28.
110 Renault v. Maxicar, Case C-38/98 (11 May 2000), [2000] ECR I-02973; Explanatory Memorandum 

to the Commission Proposal Rome II, supra note 14, p. 28.
111 L. STRIKWERDA, supra note 29, pp. 54–55; Explanatory Memorandum to the Commission Pro-

posal Rome II, supra note 14, p. 28.
112 Krombach v. Bamberski, case C-7/98, [2000] ECR I-01935.
113 Renault v. Maxicar, supra note 110. 
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seized of the matter to be allowed to not apply a host country regulation on the basis 
of the public policy exception, and apply its own law instead.

 5.4 The Future of Foreign Direct Liability Cases Under the Rome II Regulation
What are the consequences of the above for future foreign direct liability cases? On 
the basis of Rome II Regulation’s general rule, the law that is in principle applicable 
to a foreign direct liability case brought before a court in an EU Member State is the 
law of the host country. However, this law will, as has been mentioned before, often 
involve lower standards of care than do the rules applicable in the multinational 
corporation’s home country. As a consequence of the general rule, the harmful 
actions of a multinational corporation like Trafigura would thus be judged accord-
ing to Ivory Coast standards, not British standards, and the levels of damages to be 
paid would be Ivory Coast levels, not British levels. This would mean, contrary to the 
earlier-mentioned words of one of the lawyers in the Trafigura case, that a British 
company would not have to act in Abidjan in exactly the same way as it would act in 
Abergavenny.114

There are exceptions to the general rule that may play a role in future for-
eign direct liability cases, however. Whenever the tort/delict is deemed to be man-
ifestly more closely connected with another country, the law of this other country 
will apply. It is hard to predict, though, under what circumstances it can be asserted 
that a foreign direct liability case is manifestly closer connected to the home country 
than to the host country. A pre-existing relationship is the primary example of such 
a manifestly closer connection, but normally there will not be any pre-existing rela-
tionship between the third parties in the host country that have sustained damage, 
and the parent company in the home country. Also, there seems to be no reason to 
assume that a policy by the home country on the regulation of its multinational cor-
porations would amount to such a manifestly closer connection. It therefore remains 
doubtful whether the general exception of a manifestly closer connection will play 
any role of significance in future foreign direct liability cases.

In contrast, there is no doubt that the specific rule on environmental damage 
will play a role of significance in future foreign direct liability cases, at least in those 
cases that involve environmental damage as it is defined in the Rome II Regulation. 
The objective of this specific rule is completely different from the overall objective 
of the Regulation of providing legal certainty through neutral selection of the appli-
cable law. In order to further policies of preventing environmental damage, rais-
ing the general level of environmental protection and making the polluter pay, the 
specific rule on environmental damage does away with Von Savigny’s blindfold in a 
drastic manner. Even though the rule seems to be mainly inspired by transboundary 

114 Reference to the statement made by one of the lawyers in the Trafigura case, as mentioned in the 
introduction to this article.



308

environmental harm caused to individuals in neighbouring countries, the rule does 
provide host country victims in future foreign direct liability cases with promising 
opportunities of holding a multinational corporation liable according home country 
standards.

However, these opportunities are only available to host country victims of for-
eign direct liability cases that involve environmental damage as defined by the Regu-
lation. Victims that have sustained damage which falls outside of that scope, will have 
to rely on the Regulation’s other exceptions to the general rule in order to benefit 
from the higher home country standards. The exceptions pertaining to overriding 
mandatory rules, rules of safety and conduct and public policy do, under certain cir-
cumstances, allow for the application of certain parts of the law of the home country. 
As appears from the above, these exceptions may play a role in future foreign direct 
liability cases. However, they are typically applied on a case by case basis and there-
fore highly circumstantial; their exact interpretation and consequently their possible 
use in and impact on foreign direct liability cases therefore remains unclear. 

6. The Feasibility of Regulating the Transboundary Activities of 
Multinational Corporations Through Tort Law, Under the Rome II 
Regulation: An Analysis

6.1 The Background: A Recap
The past few years have witnessed an increasing interest among national  policymakers 
in the developed home countries of multinational corporations in regulating the 
transboundary activities of ‘their’ multinational corporations. The EU has expressed 
a similar interest. However, the intangible nature of multinational corporations, 
the transboundary nature of the activities, the difference in regulatory standards 
between developed home countries and developing host countries, and the aversion 
towards extraterritorial regulation make this an exercise that is far from easy. 

The recent popularity of foreign direct liability cases has pointed out the 
potential value of tort law in this regard. Through its deterrence function, it may 
prevent multinational corporations from causing damage in host countries by open-
ing up the possibility for host country victims to hold them liable for such damage 
according to the higher standards of the home country. For tort law to play any role 
of significance when it comes to regulating the transboundary activities of multi-
national corporations, however, it needs to be applicable in such international dis-
putes; the feasibility of tort law as a regulatory mechanism in this regard is therefore 
decided by conflict-of-law rules. 

The Rome II Regulation’s aim is legal certainty, which has – arguably – 
resulted in a ‘system of tightly written black-letter rules with relatively few escapes 
and little room for judicial discretion’.115 With the help of Von Savigny’s blindfold, 

115 S.C. SYMEONIDES, supra note 87, pp. 935–954.
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it employs a rather neutral selection of the applicable law, mainly on the basis of 
geographically-based rules. This system therefore also leaves little room for policy 
considerations, except for a handful that have – either explicitly or implicitly – been 
made in the course of the Regulation’s drafting process.

 6.2 Diffi culties Caused by the Applicability of the Law of the Erfolgsort
One of the more explicit policy considerations that will have a major impact on the 
feasibility of regulating the transboundary activities of multinational corporations 
through tort law is the choice for the applicability of the law of the Erfolgsort, the 
country where the damage arises, in cases where Handlungsort and Erfolgsort are 
located in different countries. This choice is partly inspired by the consideration that 
‘the modern concept of the law of civil liability […] is no longer, as it was in the first 
half of the last century, oriented towards punishing for fault-based conduct’, but that 
‘nowadays, it is the compensation function that dominates, as can be seen from the 
proliferation of no-fault strict liability schemes’.116 This statement does not seem 
to provide an accurate reflection of reality, however, as, first of all, the law of civil 
liability has for the past few centuries not been oriented towards punishment any-
more, but rather towards deterrence, and, secondly, the deterrent function of tort 
law seems to once again be gaining in popularity these days. 

Ironically though, this dubious assertion as to the function of tort law may 
well turn out to be a self-fulfilling prophecy, as the systematic applicability of the 
law of the country where the damage arises does not leave much space for any pol-
icy of deterrence in the country where the harmful activity takes place. With this, 
the focus shifts almost completely to the damage itself, and away from the activities 
giving rise to that damage, thus rendering it virtually impossible to deal with those 
harmful activities in a cohesive way. 

Especially when it comes to the context of multinational corporations and 
their transboundary activities, this may lead to undesirable results. A multinational 
corporation, acting or failing to act in its home country and thereby causing damage 
in the host country, will not be held accountable for its actions or omissions accord-
ing to the rules of the country in which it acts, but of the country in which the results 
of its actions occur. This does not only preclude any deterrent policy by the home 
country, but it even provides the multinational corporation with an extra incentive 
to move its activities to host countries with low regulatory standards. 

The Trafigura case provides a clear example of the potentially disastrous 
results such ‘jurisdiction-shopping’ by a multination corporation may produce. In 
this case, the parent company of multinational corporation Trafigura could or should 
arguably have been aware of the possible harmful effects of the dumping of the toxic 
waste, since permission to offload that same waste had been denied in  several other 

116 Explanatory Memorandum to the Commission Proposal Rome II, supra note 14, p. 12.
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countries. Still, it did not prevent the waste from being dumped in a country where, 
as opposed to the other countries, regulatory standards did not prohibit these actions 
– and maybe even encouraged this course of action. On the basis of the Rome II Reg-
ulation’s general rule, however, Ivorian law would be applicable to this case, which 
would most likely not provide the parent company with a very powerful incentive to 
avoid similar harmful behaviour in the future.

6.3 Consequences of and Questions Raised by the Specifi c Rule on 
Environmental Damage
Interestingly, most of the objections to the Rome II Regulation’s general rule that 
have been raised here, are dealt with in its specific rule on environmental damage, 
which reflects some of the Regulation’s most explicit policy choices. According to the 
Explanatory Memorandum, considerations pertaining to environmental protection 
policy in general and prevention policy in particular, as well as ‘a legislative policy 
that contributes to raising the general level of environmental protection, especially as 
the author of environmental damage, unlike other torts or delicts, generally derives 
an economic benefit from his harmful activity’,117 underlie the choice of giving the 
victim an option of selecting the law of Handlungsort in these matters. Furthermore, 
the Memorandum explicitly identifies the issues surrounding the possible difference 
in regulatory standards between Handlungsort and Erfolgsort, although based on the 
assumption that the two countries involved are neighbouring countries.118

This specific rule on environmental damage indicates that the Rome II Regu-
lation is not entirely blind to the deterrent role that tort law can play, as it seems 
to allude to this by stating that the chosen solution is also conducive to a policy of 
prevention.119 Although a choice of law for the victim does not guarantee the appli-
cability of the law of the Handlungsort and consequently of any deterrent policies 
that the Handlungsort may pursue, it does increase the feasibility of such pursuit, 
especially when the regulatory standards of the Handlungsort are higher than those 
of the Erfolgsort.

Thus, the Regulation’s specific rule on environmental damage does offer 
promising prospects for the use of tort law in regulating of the transboundary activi-
ties of multinational corporations, at least when it comes to activities that may result 
in environmental damage as defined by the Regulation. The introduction of this 
strongly policy-oriented rule in the otherwise neutral conflict-of-law system that the 
Rome II Regulation lays down is therefore definitely to be welcomed in this context. 
However, apart from the beneficial consequences that the rule has, it also raises 
questions.

117 Ibid., p. 19.
118 Ibid., pp. 19–20.
119 Ibid., p. 19.
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The question that arises first and foremost in the context of regulating the 
transboundary activities of multinational corporations is why this specific rule is 
limited to environmental damage and does not encompass other forms of damage, 
as damage caused by those transboundary activities can involve environmental dam-
age, but also all kinds of other damage, such as labour-related or human rights-related 
damage. What is it that sets environmental damage apart from other forms of dam-
age, so as to justify the Regulation’s deviant approach of cases that involve environ-
mental damage? 

The Explanatory Memorandum states that ‘the author of environmental 
damage, unlike other torts or delicts, generally derives an economic benefit from 
his activity’, but it seems that this could be true for a lot more transboundary activi-
ties than just those that cause environmental damage. A multinational corporation 
exploiting the low level or absence of safety regulations pertaining to the workplace 
in a host country, for example, definitely derives an economic benefit from his activ-
ity, even though the resulting damage to the host country workers may not qualify as 
environmental damage.  

A related obscurity pertains to the fact that the applicability of the specific 
rule on environmental damage is solely dependent on whether an activity ends up 
causing environmental damage, or not. This means that in cases where the same 
transboundary activity by a multinational corporation were to cause different kinds 
of damage, some environmental, some not, only those victims that have suffered 
environmental damage can profit form the applicability of the higher standards of 
the home country. This would also cause a lot of legal insecurity for the  multinational 
corporations involved, as the standards of care they are required to take into account 
in their activities are different according to the kinds of damage that those activities 
can potentially cause. Thus, the fact that the specific rule on environmental damage 
places such a strong emphasis on the result, the damage, instead of on the cause, 
the harmful activities, seems to potentially result in inequality and legal uncertainty, 
both for the victims, as well as for actors involved. In addition, this will likely impede 
the operation of any effective regulatory scheme aimed at the prevention of the 
harmful activities.

7. Conclusion: One Step Forward and Two Steps Back?
The impact of the Rome II Regulation on the feasibility of regulating the transbound-
ary activities of multinational corporations through tort law can be both favourable 
and adverse, depending on the circumstances. The Regulation’s specific rule on 
environmental damage is progressive and will have a limited conducive effect on 
the feasibility of regulating the transboundary activities of multinational corpora-
tions through tort law, but only for those transboundary activities that lead to envi-
ronmental damage. In those cases, the higher standards of the home country can be 
made to apply to a liability claim against the parent company of the multinational 
corporation. The effect that this will have on the feasibility of regulation through 



tort law remains limited, however, as any policy on deterrence of certain harmful 
activities of multinational corporations in the home country will focus on a certain 
type of behaviour and not on a certain type of damage.

For other harmful transboundary activities other than those causing environ-
mental damage, multinational corporations can only be held liable on the basis of 
the often lower regulatory standards of the host country. The fact that in these cases 
the tort law of the home country can only in exceptional cases be partly applicable, 
has an inhibitory effect on the feasibility of regulating those multinational corpora-
tions through the tort law of the home country. 

However, the definition of environmental damage as laid down in the Rome II 
Regulation is a broad one and may well turn out to encompass many situations. Also, 
even if it is not recognized as such by its drafters, the specific rule on environmen-
tal damage may prove to be the first step towards a more prominent role of tort law 
in deterring harmful activities of Europe-based multinational corporations in host 
countries. Much will depend on the interpretation of the Regulation’s provisions by 
the national courts of the Member States and by the European Court of Justice, but 
also on the continued efforts of policymakers in the Member States and on the Euro-
pean level, in realizing the full potential of tort law when it comes to regulating the 
transboundary activities of multinational corporations.




