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Introduction  
 

 
ROGER TRIGG 

University of Oxford 

 
 
 

 
I. FAITH AND PUBLIC REASON 

This collection of papers is derived from a successful Conference on ‘Re-
ligion in the Public Sphere’, held in Merton College, Oxford, at the end of 
August 2010. The conference brought together a wide variety of scholars, 
united in their concern for the philosophy of religion. Held under the aus-
pices of the European Society for Philosophy of Religion, the conference was 
the latest of a succession of European conferences on the philosophy of relig-
ion held at different European Universities over the last thirty years or so.  

One of the first was itself held in Oxford in 1978, but this was the first 
time the European Society has returned to that University since then. In the 
meantime Europe itself has changed considerably. It was difficult for academ-
ics to come from Eastern Europe in those days. One, who did manage it, told 
me then that his family (left in East Germany) were literally hostages, de-
pendent on his good behaviour. At this Conference, in contrast, we were glad 
to welcome visitors from a much wider range of European countries than we 
used to, and from as far east as Russia. We even had two academics from 
Turkey. In all we had representatives from some twenty countries. We were 
helped by, and were very grateful for, a generous grant from the John 
Templeton Foundation to enable us to award bursaries to those who would 
not otherwise have been able to come. 
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This wide geographical spread was important for the Conference as it 
widened our horizons beyond the presuppositions, and perhaps prejudices, of 
Northern Europe. This was all the more important when we were dealing 
with a subject with wide political ramifications. The place of religion varies 
very considerably in different European countries. Some have an Established 
Church, with some of those churches having, as in Denmark, a very close link 
to the apparatus of government. Others are used to a Church, often the Ro-
man Catholic Church, having a pre-eminent place in society. Yet others, such 
as France, (and indeed Turkey) have a strong tradition of secularism, which 
restricts the place of religion in the public square. Further, in many countries, 
the place of religion, and the question of its official recognition, is coming 
under ever closer scrutiny. Major constitutional issues have been recently 
raised in Norway about the role of the Church of Norway in the State, and 
those have yet to be resolved. 

The issues go far beyond the question of the recognition by a state of 
this or that Church. Arguments about the Lisbon Treaty of the European Un-
ion produced disagreements about whether reference should even be made 
in it to the Christian heritage of Europe. With significant immigration of ad-
herents of other religions, and the general decline in Christian commitment 
in many European countries, it has seemed problematic to favour Christian-
ity at all, let alone one Christian denomination. With the rise of a stress on 
‘human rights’, it has seemed to produce an unequal treatment of citizens, if 
some beliefs are supported by the State and others not. Might this not appear 
to produce second-class citizens, whose views are not taken as seriously as 
those of other citizens? Why, too, should religious views be thought more 
important than others? A respect for the equality of all has produced a de-
mand that the state itself should be neutral, allowing different views to flour-
ish in a pluralist society, but not itself promoting any. 

This state of affairs has in fact been underwritten, if not encouraged, by 
some political philosophers, notably John Rawls in the United States. He en-
couraged the idea of a neutral state acting as a kind of referee, holding the 
ring between different ‘comprehensive’ views about religion, and the com-
mon good. Yet the idea of an absolutely neutral state is highly questionable. 
No state can exist without any principles and priorities according to which it 
can order itself. Neutrality, too, carries with it the notion that the public 
square can be cleared of all religious influence. Religion, it is said, is private 
and personal. Individuals can pursue whatever religion they wish. That is not 
a public matter. Rawls’ idea of what kind of reasoning could be accepted in 
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public has been influential. He saw himself as dealing with an essentially po-
litical situation, in which there is deep and lasting disagreement. Pluralism is 
not going to be eradicated, so, it seems, we must learn how to live with it and 
contain it. Arguments and reasoning can only be accepted in public of the 
kind that all ‘reasonable’ people can accept, without tacit appeal to principles 
and beliefs that are already controversial. Reasoning in public has to take into 
account the political fact of a divided, pluralist, society. 

The European Court of Human Rights tends to associate democracy with 
pluralism. Disagreement is part and parcel of a democratic way of life, and 
hence pluralism must be fostered. That creates further pressure for states to 
be neutral on matters such as religion. Indeed a liberal political philosophy 
sees state neutrality as necessary for the fostering of religious freedom. Thus, 
assumptions grow that bundle together the ideas of democracy, pluralism 
and neutrality by the state to religion. We are remorselessly drawn to a secu-
lar view of the world which privatizes religion. In my own book, Religion in 
Public Life: Must Faith Be Privatized? (Oxford University Press, 2007), I have 
looked at how the idea of the separation of church and state has grown into 
that of the separation of religion from society. Religion is driven into the pri-
vate recesses of the human heart. It is not acceptable as a motivating force in 
social life, let alone as a contributor to public, reasoned, debate. It is matter 
for consenting adults in private, and not fit for public discussion. 

‘Public reason’ and ‘faith’ are regarded as incompatible. Disputes about 
religion in the public square sometimes appear to be about rather trivial con-
cerns, such as the wearing of a cross or the setting up of an official Christmas 
tree in front of Government offices. At other times they centre on the ques-
tion of the wearing of particular kinds of dress, such as the Islamic headscarf, 
or even more controversial, a full face veil. The question of the display of a 
crucifix in Italian schools has gone all the way to the European Court of Hu-
man Rights. Are non-Catholics being treated as second-class citizens, if their 
children are taught with what is seen as Catholic symbol prominently dis-
played in front of them? The place of Christianity, even in the teaching of 
schools, is also put in question by similar arguments. Norway has been forced 
by this kind of reasoning to change its school curriculum concerning the 
teaching of religion, following a ruling in 2007 by the European Court of Hu-
man Rights. Many feel that their own identity, the identity of their nation, 
and the even the identity of Europe as a continent steeped in a Christian 
heritage, is being put constantly in question. Several European countries are 
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aware of growing social tensions, not only between religions, but concerning 
the public recognition of religion. 

 
 
II. ARE REASON AND RELIGION INCOMPATIBLE? 

The place of religion in public life is coming to the attention of more 
people in more countries. It is a growing political issue. The growing influ-
ence of Islam and the spectre of sharia law being officially recognised fright-
ens many, who respond not by attacking extreme elements in one religion, 
but by saying that public life must be cleansed of all religion, which is seen 
as a source of dissension and conflict, as well as paying little regard to hu-
man rights. 

This last point is particularly worrying in that ‘religion’ is seen as intrin-
sically at variance with the culture of human rights. In particular, rights to 
equality (of women, homosexuals and so on) are seen as being trampled on 
by religion. Thus a democratic society may have to tolerate religion, but it 
must not be guided by it. This is Enlightenment doctrine, pure and simple. 
The forces of reason, and freedom, are arraigned against those of oppressive 
tradition, and arbitrary authority. The French Revolution lives on. Yet this 
picture takes a limited view of rationality, typically viewing it from a materi-
alist viewpoint, and already assuming that human reason can have nothing 
to do with the transcendent. This is the opinion of the later Enlightenment, 
but was not that of the early modern period, when reason was seen as the 
gift of God, because we are made in His image. In fact, God was viewed as 
guarantor of truth, and our rationality as a reflection, albeit a pale one, of the 
Reason of the Creator. It was in this spirit that scientists in the age of New-
ton were able to enlarge empirical science in the sure knowledge that we live 
in an orderly, structured world reflecting the Logos of the Creator. They also 
had the assurance not only that there was an objective, regular, physical 
world to investigate, but also that human rationality was attuned to under-
stand it.  

This kind of reasoning not only influenced Isaac Newton and his con-
temporaries, but also had a direct influence on the political philosophy of 
the empiricist philosopher, John Locke. The latter was in many ways the in-
tellectual inspiration behind American Independence a century later, and 
the drive to total religious freedom in the new United States. Yet his phi-
losophy, although orientated to science, was deeply rooted in Christianity. 
He saw that we are equal, because we are equal in the sight of God, and we 
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are free because we endowed by God with freedom. A coerced conversion to 
religion is an abuse of that freedom, and God, he thought, only values the 
commitment freely given of each individual. Reason, and freedom, are not 
the enemies of Christianity, but are underwritten and validated by it. 

Faith and reason are not, on this understanding, at odds with one an-
other. Indeed the idea that ‘faith’ is some magic ingredient that some people 
digest, and makes them impervious to reasoning, is grotesque. Only materi-
alist prejudices from the eighteenth century assumed that ‘reason’ could 
have nothing to do with religion. If all transcendent reality is ruled out by 
definition, and it is assumed that the empirical world is all there is, then any 
claims about what lies beyond it, will by definition be irrational. ‘Reason’ and 
‘evidence’ will have been tacitly defined to include only that which is within 
reach of scientific investigation, very often that of contemporary science, and 
not even science as it one day might be.  

This is a view which has often surfaced in philosophy. It was exempli-
fied by the views of the Vienna circle before the Second World War, and 
popularized after it in England by A.J. Ayer, the Oxford philosopher. His ap-
proach was that of verificationism, according to which not only truth, but 
even meaning, was dependent on our knowledge of how to check the truth 
and falsity of what we are talking about. On this understanding, all religious 
claims about God could be dismissed as meaningless. It would follow that 
they were not issues that could be rationally discussed in the public square. 
Verificationism, however, failed as a philosophy of science. Physics itself has 
to posit entities beyond the possibility of empirical verification, but that has 
not prevented the idea of science as the ultimate arbiter of truth, and possi-
bility of meaning, reaching deep into the consciousness of many.  

It is exemplified in the attacks on religion by the biologist, Richard 
Dawkins, who restricts the terms ‘reason’ and ‘evidence’ to what can be dealt 
with from a scientific perspective. He therefore achieves by definitional fiat 
the result that religious faith is outside the ambit of reason. Faith cannot be 
discussed rationally. That should mean that it cannot be criticised but that 
does not prevent Dawkins doing so. Strictly, however, if faith and reason are 
separated, faith becomes insulated from attack, and is just a subjective fact 
about individuals. 

The attempt to eject religion and its influence from the public square is 
in fact a questionable tactic even for atheists. Religion should never be insu-
lated from criticism. It makes claims about the nature of the world and the 
place of humans in it, and these should be examined critically, not defined 
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out of existence. There is a pathology of religion. Not all religion is good. 
(Some would say none is). Its claims, and its influence must be out in the 
open, and susceptible to rational examination, just as the presuppositions 
and prejudices of secular society must be as well. This means that religious 
people should be as free as anyone else to contribute to public discussion. As 
a matter of common sense, they may realise that appealing to authorities , 
such as a scripture or tradition, that not all their listeners may respect, may 
not be a good tactic in gaining support. That is why arguments based on al-
leged human benefits or harms that all can recognise, may be more persua-
sive. It may be good politics to try and seek common ground in order to ar-
rive at the greatest possible agreement. That, though, is not a principled rea-
son to drive all religious principles underground, or to suggest that all those 
motivated by religion somehow disqualify themselves from full participation 
in public life.  

 
 
III. CAN THE PHILOSOPHY OF RELIGION CONTRIBUTE? 

Only three weeks after the Oxford Conference, Pope Benedict came to 
England and addressed an audience of politicians and others in the historic 
Westminster Hall in the Houses of Parliament. The Hall itself had been the 
scene of some important moments in the history of the Reformation in Eng-
land. Those who believe that religion has no place in public life would no 
doubt even have questioned the Pope’s right to speak there, let alone say 
anything of public relevance. Yet he spoke in terms which found a ready 
resonance with non-Catholic Christians and with those of other faiths. He 
spoke of the ‘increasing marginalization of religion, particularly of Christian-
ity’, and referred to those who would advocate that ‘the voice of religion be 
silenced or at least relegated to the private sphere’. Essentially he was argu-
ing for the role of reason in faith and in public life, and suggesting that reli-
gious voices should be heard in the rational dialogue. 

Such a temperate plea for rationality in public, democratic debate 
should be hard to resist, until one realises that, for many, religion – all relig-
ion – is the enemy of rationality. It is in the words of the American philoso-
pher, Richard Rorty, a ‘conversation-stopper’. Yet that is a caricature of true 
religion. If religion, any form of religion, believes it has a claim to truth, it 
has to recognise that its claim is not just of universal significance, but should 
be open to all for rational examination, and in principle able to be recog-
nised and accepted by anyone . It should be describing a reality which we all 
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confront. Religion, of its nature, has to deal with a public truth, relevant to 
all. 

 As we have seen, there have been many in the history of philosophy, 
and today, whose idea of ‘public reason’, of reason which can be accepted on 
the public stage, is so restricted that it rules out from the start any appeal to 
the transcendent, or even the non-physical. For them all religious faith has 
to be personal and private, with, at best, a subjective validity. The nature of 
reality, and of truth, coupled with the concomitant issue of reason, are quin-
tessentially philosophical questions. In the background lie issues of the ra-
tional foundation of the principles of democracy, freedom and equality, and 
the very foundation of human rights. In Europe, as the German philosopher 
and social theorist, Jurgen Habermas, has argued, these owe much to Chris-
tianity. A major problem for the twenty-first century is whether these beliefs 
can be given any firm basis if the heritage which produced them withers 
away. This is bound up with deep questions of the identity of Europe, and of 
the individual countries which comprise the continent. 

These are live political issues across Europe. Those who, in the name of 
secularism, see religion as only a matter of private, idiosyncratic belief, are 
establishing the presumption that states must be neutral to all religion, 
(even neutral against it) and to the ethical principles which sprang from it. 
This, though, cuts deeper than mere political arguments, and the proponents 
of such views are making philosophical assumptions about the role of relig-
ion. Further, the philosophical basis of societies, the principles which under-
pin them, and even of democracy itself, is at stake. Philosophy has to be in-
volved in questions about the nature of reason, Above all, the issues of the 
nature of faith, and its rational underpinning, has been a central concern of 
the philosophy of religion through the centuries. It is not surprising that that 
philosophers of religion see the need to look at contemporary society, and 
themselves enter the varied discussions about the place of religion in the 
public sphere. They have much to contribute. 
 

Roger Trigg, University of Oxford 
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Does Forgiveness Violate Justice?  

 
NICHOLAS WOLTERSTORFF 

Yale University 

 
ABSTRACT 

A charge commonly lodged against forgiveness is that it violates jus-
tice. My essay is an evaluation of this charge. Almost always the 
charge is developed by assuming that forgiveness requires foregoing 
punishment of the wrongdoer whereas justice requires punishment. 
My conclusion is that this charge cannot be sustained; though full 
and complete forgiveness does require foregoing punishment, fore-
going punishment is not necessarily a violation of justice. I concede, 
however, that if a just deterrence system is in place, then, whereas 
full and complete forgiveness requires foregoing the imposition of de-
terrence sanctions, justice may well require the imposition of such 
sanctions. 

 
KEYWORDS 

wrongdoing, anger, resentment, justice, forgiveness, repentance, pu-
nishment, deterrence 

 
My topic in this essay is the much-vexed issue of whether forgiveness vi-

olates or undermines justice. We can usefully begin with a passage from An-
selm. Addressing God in the Proslogion1 Anselm asks: 
                                                 

1
 I am using the translation by M.J. Charlesworth. M.J. Charlesworth, Saint Anselm's Proslogion: 

With a Reply on Behalf of the Fool by Gaunilo and The Author's Reply (Notre Dame, IN: University of 
Notre Dame Press 1979). 
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How do you spare the wicked if You are all-just and supremely just? For how 
does the all-just and supremely just One do something that is unjust? Or what 
kind of justice is it to give everlasting life to him who merits eternal death? 
How then, O good God, good to the good and to the wicked, how do You save 
the wicked if this is not just and You do not do anything which is not just? Or, 
since your goodness is beyond comprehension, is this hidden in the inaccessi-
ble light in which You dwell? (§9) 

Anselm assumes that forgiveness requires foregoing punishment. Jus-
tice, however, requires that the wrongdoer be punished. The ancient formula 
for justice was ‘rendering to each what is due him or her.’ What’s due the 
wrongdoer is punishment. Hence to forgive the wrongdoer is to violate jus-
tice. 

 
 
WHAT IS FORGIVENESS? 

It would be a happy state of affairs if there were consensus on the nature 
of forgiveness; we could then proceed immediately to the question. But there 
is no such consensus. Even a cursory review of the twentieth century philo-
sophical and theological literature on forgiveness turns up fundamental disa-
greements.2 ‘Forgiveness is primarily a matter of how I feel about you (not 
how I treat you),’ says Jeffrie Murphy; ‘thus I may forgive you in my heart of 
hearts or even after you are dead.’3 On the contrary, says Richard Swinburne. 
For you to forgive me is to undertake ‘that in future you will not treat me as 
the originator of an act by which I wronged you.’ ‘Feelings need not be in-
volved.’4 Forgiveness is the overcoming of feelings of resentment and indig-
nation, says Murphy, this time citing Bishop Butler. Jean Hampton insists on 
a distinction. Though forgiveness is the overcoming of hatred for the wrong-
doer, it is not the overcoming of feelings of resentment and indignation over 
what was done to one.5 Given these and other such disagreements, there is 

                                                 
2
 For an excellent review of this literature, see the essay by Nigel Biggar, ‘Forgiveness in the 

Twentieth Century: A Review of the Literature, 1901-2001,’ in Forgiveness and Truth, Alistair McFadyen 
and Marcel Sarot (eds.), (Edinburgh: Continuum 2001), 181-218. Also useful is Anthony Bash, Forgive-
ness and Christian Ethics (Cambridge: Cambridge University Press 2007). 

3
 ‘Forgiveness and Resentment’ in Forgiveness and Mercy, Jeffrie G. Murphy & Jean Hampton 

(eds.), (Cambridge: Cambridge University Press 1988), p. 21. 
4
 Richard Swinburne, Responsibility and Atonement (Oxford: Oxford University Press 1989), p. 

85, and fn. 8, p. 87. 
5
 See Murphy’s and Hampton’s essays in Forgiveness and Mercy. 
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no option but for me to present, all too briefly, the understanding of forgive-
ness that I will be working with.  

Begin with the fact that forgiveness cannot be dispensed hither and yon 
indiscriminately. Forgiveness presupposes that someone has been wronged, 
deprived of something to which she had a right. It furthermore presupposes 
that the one doing the forgiving recognize that someone has been wronged. 
Most writers on the matter take for granted that only the one wronged can 
do the forgiving. I doubt that this is true. I think I can forgive my uncle for 
the way he took advantage of my father. But since nothing will hang on the 
issue, I will on this occasion go along with the crowd.  

Let me present my account of forgiveness in two stages. First I will de-
scribe the context required if forgiveness is to occur. Then I will state what 
forgiveness does within such a context. The prerequisite context has five es-
sential components. I can forgive Hubert for the wrong he did me only when 
(1) Hubert did wrong me, (2) I rightly believe that he was blamable for doing 
so,6 (3) I continue to remember the deed and who did it, and continue to 
condemn it (4), I feel resentment or some similar negative emotion at the 
deed done, and (5) I feel anger or some similar negative emotion at Hubert 
for having done it. Only when these conditions are met is it possible for me 
to forgive Hubert for the wrong he did me. 

I have already cited the first of these as a prerequisite of forgiveness. Let 
me briefly explain why the others are as well. I can forgive Hubert for wrong-
ing me only if I rightly believe that he is blamable for doing so. If I believe 
that he is not blamable – he acted under duress, out of non-culpable ignor-
ance, out of ineradicable weakness of will, or whatever – I excuse him, I do 
not blame him.7 Though forgiving resembles excusing in important respects, 
it is nonetheless not only distinct from excusing but forestalled thereby.  

Second, it is possible to believe that one has been wronged by someone 
without experiencing any negative affect toward either deed or doer. One 
might dismiss act and agent as beneath one’s attention. ‘I can’t be bothered 
with insults from scum like this.’ Such affectless dismissal is not forgiveness; 
it forestalls forgiveness. It does not treat the deed and its doer with the moral 
seriousness that forgiveness requires. 

                                                 
6
 In my Justice: Rights and Wrongs (Princeton, NJ: Princeton University Press 2008) I argue that 

one can wrong someone without being blamable for doing so. 
7
 Most English translations of the New Testament have Jesus on the cross praying concerning his 

executioners, ‘Father, forgive them; for they do not know what they are doing’ (Luke 23:34). I think 
what Jesus is asking God to do is excuse them. 
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Third, if I am to forgive Hubert for the wrong he did me, I must contin-
ue to remember the deed done, I must continue to remember that it was Hu-
bert who did it, and I must continue to condemn the deed. Forgetting what 
was done to me, or forgetting that Hubert did it, whether because I actively 
put the memory out of mind or because it just gradually fades away, resem-
bles forgiveness. But forgiving is not forgetting; forgetting forestalls forgive-
ness. If one has forgotten, one cannot forgive. Forgiving is not to be identified 
with letting bygones be bygones – no matter whether one lets the bygones be 
bygones because one no longer holds the agent culpable, because one no 
longer actively remembers the deed done or who did it, or because one no 
longer condemns it as wrong. 

Given this context, forgiveness, so I suggest, is the enacted resolution of 
the victim no longer to hold against the wrongdoer what he did to one – to 
use biblical language, no longer to count the sin against him.8 Mere resolu-
tion is not enough; forgiveness requires that one enact the resolution, act on 
it. If one resolves not to hold the deed against the wrongdoer but, for what-
ever reason, never acts on one’s resolution – one finds it too difficult, one 
shortly falls into a permanent coma, whatever – then, though one is willing to 
forgive, one does not actually forgive. 

 An explanatory qualification is in order. One’s resolution not to hold 
the deed against the wrongdoer may be partial, in that it consists of resolving 
not to hold the deed against him in some ways but not all. So too one’s 
enactment may be partial, in that one succeeds in enacting one’s resolution 
in some ways but not all. Further the scope of one’s resolution may expand 
over time, as may the scope of one’s enactment. For our subsequent discus-
sion it will be important to keep these points in mind, that forgiveness is of-
ten partial in the two ways mentioned, and that it often takes the form of a 
process rather than a full and complete resolution enacted on the spot.  

And what is it no longer to hold against someone what he did to one, no 
longer to count it against him? He did it after all, one remembers that he did, 
and one continues to condemn it.  

Some writers suggest, implicitly or explicitly, that not to hold against 
someone the wrong he did one is to treat the deed as not having been done. 
That seems to me not quite correct; not even when one excuses someone for 
what he did does one do that. To forgive is not to treat the act as not having 

                                                 
8
 Cf. II Corinthians 5:19: ‘In Christ God was reconciling the world to himself, not counting their 

trespasses against them.’  
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been done but to enact the resolution not to hold the act against the wrong-
doer. 

For me no longer to hold against Hubert what he did to me is for me to 
engage him as I would if I regarded that deed as not belonging to his moral 
history. It does in fact belong to his moral history and I know that it does; I 
remember it, I condemn it, and I regard Hubert as blamable. But I now act on 
the resolution to engage him as I would if I believed that it was only part of 
his personal history, not part of his moral history.  

By the moral history of a person I mean that ensemble of things he did 
that contribute to determining his moral condition, things he did that con-
tribute to determining in which respects and to what degree he is a morally 
good person and in which respects and to what degree he is morally bad. The 
point of introducing the idea of a person’s moral history is that we need not, 
and do not, regard everything a person does as part of his moral history. If 
Hubert wronged me, but it turns out that he’s not blamable because he acted 
out of non-culpable ignorance, then, rather than thinking worse of him for 
what he did to me, I excuse him. To excuse him is to view the deed as not 
part of his moral history. It is part of his personal history; he did it. But it’s 
not part of his moral history; it does not put a blot on his moral condition.  

 One can imagine a society whose members did not accept excuses. They 
would count everything a person did that wronged someone as contributing, 
negatively, to his moral character. If the deed wronged someone and Hubert 
did it, then it belongs to Hubert’s moral history; it places a blot on his moral 
character. No excuses allowed. Our society is not such a society.9  

Though forgiving the wrongdoer is not only different from excusing him 
but precluded thereby, forgiving resembles excusing in that one enacts the 
resolution to engage the person as one would if the deed done were only a 
wrong-inflicting component of his personal history, not a negative compo-
nent of his moral history. While not excusing him, one nonetheless enacts 
the resolution to engage him as one would if one did excuse him – with the 
exception, of course, that one’s believes, about him, that he is in fact not to 
be excused for what he did.10 Full and complete forgiveness comes as close as 
possible to engaging him as one would if one excused him while nonetheless 
not excusing him. If one excuses him, one declines to hold the act against 

                                                 
9
 I am told that if someone who is an Eastern Orthodox priest kills someone, he is no longer eli-

gible to serve as priest even if the killing was accidental and he has no moral culpability.  
10

 I assume that believing, about him, that he is not to be excused, counts as a way of engaging 

him. 
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him for the reason that one believes that it does not belong to his moral his-
tory; if one forgives him, one resolves not to hold the act against him even 
though one believes that it does belong to his moral history.  

Is not holding the deed against the wrongdoer a kind of pretence on 
one’s part? I think not. Suppose the officials in some department of justice 
decide not to press charges against someone even though they believe that he 
committed an infraction of the law. Though the state will then not hold the 
infraction against the person, neither the state, nor its officials acting in their 
official capacity, will henceforth pretend that he did not violate the law. Or 
suppose that some head of state decides to pardon someone who has been 
judged guilty of some infraction; neither the state nor its head henceforth 
pretend that he had not been judged guilty.  

 
 
FORGIVENESS EVOKED BY REPENTANCE 

If forgiving Hubert is what I have suggested it is, why would I do such a 
thing? We in our society do not find it problematic that I not hold against 
Hubert the wrong he did me when I think he’s not blamable. But if I believe 
he is blamable, why would I nonetheless engage him as I would if I excused 
him? I remember what was done to me and continue to condemn and resent 
it; I remember that it was Hubert who did it and continue to condemn and 
feel angry at him for having done it. In such a situation, why would I enact 
the resolution not to hold the deed against him in my engagement with him? 
Why would I forgive him?  

If the case is of the usual sort, what leads me to forgive Hubert is that I 
have come to believe that he has altered his relation to what he did in a mo-
rally significant way. He remains blamable for having done it; it’s a stain on 
his moral character. Nothing can change that. But I believe that he has now 
morally distanced himself from what he did to me by joining me in condemn-
ing it. With unmistakable sincerity he has told me that he is sorry for what he 
did. If the wrong done is the sort of thing for which compensation can be 
given, he has offered compensation. Hubert’s overall moral condition is now 
significantly different from what it was before his repentance. He is a morally 
different person from the one who wronged me, better in an important re-
spect. That’s why I resolve no longer to hold the deed against him.  

If the wrong done was not serious, and if the victim is of a forgiving dis-
position, forgiveness in response to the recognition that the wrongdoer is 
penitent may emerge effortlessly. But as I pointed out earlier forgiveness of-
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ten requires effort, and many find that the effort is beyond them. Many are 
the victims who cannot bring themselves to forgive even when they concede 
that the wrongdoer is penitent. There’s a side of themselves that wants to 
forgive; but they find it impossible to resolve to do so. Or they resolve to do 
so but find it impossible to carry out the resolution. Forgiveness is often par-
tial, maybe usually, and is often slow and difficult. 

 
 
CAN ONE FORGIVE AN UNREPENTANT WRONGDOER? 

Can I forgive Hubert if I believe that he is not contrite? Believing that he 
continues to stand behind what he did, can I nonetheless form and enact the 
resolution not to hold it against him? Suppose I believe that Jesus commands 
us to forgive the one who has wronged us whether or not he is penitent.11 Can 
I, out of what I believe to be my Christian duty, form and act on the resolu-
tion not to hold against Hubert what he did to me even though I believe that 
he is impenitent? 

I doubt it. I can be willing to forgive him – when he repents. I can have a 
forgiving disposition toward him. But it appears to me that no longer to hold 
against someone the wrong he did one, while believing that he himself con-
tinues to stand behind the deed, requires not treating the deed or its doer 
with the moral seriousness required for forgiveness; it is to downplay rather 
than forgive. ‘I suppose he did wrong me; but it’s not worth making anything 
of it.’12 

But suppose I am mistaken about this. Suppose it is possible fully and 
completely to forgive the person who wronged one while knowing full well 
that he continues to stand firmly behind what he did. Then I would say that 
to enact the resolution not to hold the deed against him is to insult him and 
demean oneself, thereby wronging both alike. Consider the situation. Hubert 
agrees with me that what he did should be counted as belonging to his moral 
history; but he insists, over my objection, that what he did was not wrong. 
Now I say to him, ‘We agree that you are responsible for what you did to me, 
but you don’t see anything wrong in it. I disagree. What you did was wrong. 

                                                 
11
 Jesus is nowhere in the New Testament reported as issuing such a command. Whereas he en-

joins us to love our enemies and seek to do them good, he nowhere enjoins us to forgive them.  
12

 An implication of this position is that one cannot forgive the wrongdoer who is dead if one be-

lieves he was never penitent, nor the wrongdoer who has sunk into dementia. In such cases, one lives 
with the regret that forgiveness never became possible. There is no escape in this life from this feature 
of our human condition. We have to cope with it, not pretend that we have it in our power to undo it. 
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But I have resolved not to hold it against you. I forgive you. I have resolved 
henceforth to treat you as I would if I excused you.’ I submit that this is both 
to demean myself and to insult Hubert by refusing to treat him and what he 
did with full moral seriousness. ‘Keep your forgiveness,’ he snaps; ‘I did noth-
ing wrong.’ Far better to join with Hubert in treating the deed as part of his 
moral history but then to insist, against his protests, that it was wrong and to 
engage him accordingly.  

Richard Swinburne makes the point well. Unless the wrongdoing is tri-
vial, it is wrong for the victim ‘in the absence of some atonement, at least in 
the form of apology, to treat the [act] as not having been done.’13 If I have 
murdered your wife and you decide to overlook my offence and interact with 
me as if it had never happened, your attitude ‘trivializes human life, your love 
for your wife, and the importance of right action. And it involves your failing 
to treat me seriously, to take seriously my attitude towards you expressed in 
my action. Thereby it trivializes human relationships, for it supposes that 
good human relations can exist when we do not take each other seriously.’ 14  

The therapeutic tradition has created a good deal of confusion on this 
point by denominating as forgiveness a process or activity quite different 
from that which philosophical and theological writers have in mind by ‘for-
giveness.’ I have highlighted the moral and social dimension of forgiveness: 
forgiveness, in the normal case, is a response by the victim to indications of 
repentance on the part of the wrongdoer. The pair, repentance and forgive-
ness, is a moral social engagement. By contrast, what the therapeutic litera-
ture has in mind by ‘forgiveness’ is an a-social and a-moral process entirely 
internal to the victim. The therapist offers to help the victim overcome her 
negative feelings toward the deed and its doer without in any way engaging 
the wrongdoer. If the victim finally arrives at the point where those negative 
feelings are gone, she is said to have forgiven.15  

                                                 
13

 Swinburne, Responsibility and Atonement, p. 85-6. A few pages back I argued that not holding 

the deed against the wrongdoer is not to be equated with treating the deed as not having been done. 
14

 Idem., p. 86. 
15

 Anthony Bash discusses forgiveness therapy in Chapter 3 of Bash, Forgiveness and Christian 

Ethics. Jeffrie Murphy discusses it in Chapter 7 of Jeffrie Murphy, Getting Even (Oxford: Oxford Univer-
sity Press 2003). Bash describes the therapy as follows: ‘The result of a ‘forgiveness intervention’ is typi-
cally a diminution of unforgiving feelings toward the wrongdoer. This usually comes about through a 
psychological reordering of a victim’s feelings and thoughts towards the wrongdoer. Forgiveness, so it 
is thought, is the means to better psychological health and so to the benefits that better psychological 
health brings’ (p. 37). It is an ‘intrapersonal phenomenon’ (p. 42). The ‘intervention does not involve 
dialogue and engagement with the wrongdoer’ (p. 41). 
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Though getting over one’s negative feelings toward the wrongdoer is a 
component of forgiveness, getting over them in this way is not forgiveness. 
Forgiveness-therapy is a way of getting to the point where bygones have be-
come bygones; it is closely related to, though not the same as, getting to that 
point by forgetting what was done to one. When forgiveness proves impossi-
ble, letting bygones be bygones, or getting them to become bygones, may be 
the best one can do; sometimes this second best may be indispensable for 
getting on with one’s life. But the moral question I raised is always on the 
horizon. Is one taking the deed and its doer with sufficient moral seriousness 
if one consigns the episode to a mere bygone? And if not, is one then not 
demeaning oneself and insulting the wrongdoer?  

 
 
THE FOCUSED NATURE OF FORGIVENESS 

One last point about forgiveness. Jean Hampton, in her discussion of 
forgiveness, says that to forgive is to have ‘a change of heart towards one’s 
wrongdoer, one “reapproves” of her, so that one is able to consider renewing 
an association with her. The change of heart is the new understanding of the 
wrongdoer as a person one can be “for” rather than “against”.’ 16  

I am dubious. Forgiveness, and the repentance that is the counterpart of 
forgiveness in the normal case, seem to me typically much more focused than 
they appear to be to Hampton.17 I think one forgives the wrongdoer for his act 
of wrongdoing, and that to forgive him for his act of wrongdoing is to enact 
the resolution no longer to hold that deed against him, this resolution in-
cluding the resolution to overcome one’s anger at him for the thing he did. 
Thus I can forgive a wrongdoer for what he did to me and still regard him as 
a bad person overall. 

An implication of this focused understanding of forgiveness (and repen-
tance) is that I may forgive Hubert for what he did to me – act on the resolu-
tion no longer to hold it against him – and still want nothing to do with him. 
Forgiveness is often granted in the hope, and sometimes the expectation, of 
reconciliation. But one can accept someone’s apology for the wrong he did 

                                                 
16

 Murphy & Hampton, Forgiveness and Mercy, p. 83. 
17

 In Getting Even, Murphy offers an explanation of repentance that is diffused in the same way 

that Hampton’s explanation of forgiveness is: ‘ Repentance is the remorseful acceptance of responsibili-
ty for one’s wrongful and harmful actions, the repudiation of the aspects of one’s character that gener-
ated the actions, the resolve to do one’s best to extirpate those aspects of one’s character, and the re-
solve to atone or make amends for the harm that one has done’ (41). 



18 NICHOLAS WOLTERSTORFF 

 

one and forgive him for that wrong while nonetheless holding out little if any 
hope for reconciliation. Or perhaps the more precise thing to say is that re-
conciliation will sometimes have to be confined to reconciliation over this 
one deed. A focused understanding of repentance and forgiveness requires, as 
its complement, a focused understanding of reconciliation. 

 
 
THE QUESTION 

We are ready for the question: does forgiveness violate justice? Or to put 
the question more precisely: does full and complete forgiveness violate jus-
tice? The person who wronged me has made clear that he repents of what he 
did; in response, I no longer hold it against him and no longer harbor nega-
tive feelings toward him because of what he did. What’s the problem with 
that? 

The problem, said Anselm, is the relation of punishment to forgiveness, 
on the one hand, and of punishment to justice, on the other. Forgiveness re-
quires foregoing punishment; justice requires imposing punishment. To the 
best of my knowledge, everybody who thinks that forgiveness is a violation of 
justice agrees with Anselm’s identification of the problem. 

 
 
THE REPROBATIVE THEORY OF PUNISHMENT 

But what is punishment? Different writers answer that question diffe-
rently. So just as I had to present the understanding of forgiveness that I will 
be working with, so too I have to present my understanding of punishment. 

In a seminal article titled, ‘The Expressive Function of Punishment,’ Joel 
Feinberg articulated a rationale for punishment that I find attractive.18 Fein-
berg offers his rationale as an alternative to the traditional retributive ratio-
nale. Before we look at Feinberg’s rationale, let’s remind ourselves of the 
structure of that traditional rationale.  

The idea of retribution is the idea of redressing the injury done to the 
victim by the imposition of an equivalent injury on the wrongdoer.19 The 

                                                 
18

 In Joel Feinberg, Doing and Deserving (Princeton, NJ: Princeton University Press 1970), p. 95-

118. 
19

 Some writers use the term ‘retributive theory’ more broadly, to apply to any theory of punish-

ment which holds that the person being punished must deserve the hard treatment of the punishment 
on account of his guilt. Though I find it not at all clear what’s being claimed here with the term ‘de-
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point of doing this, say those who favor the retributive rationale for punish-
ment, is that thereby an imbalance created by the wrongdoing is rectified. 
The theory does not claim that this rectification of imbalance is an intrinsic 
good in the life of either victim or wrongdoer, nor does it claim that it proves 
always to be an instrumental good in the life of one or the other; rather it 
claims that the moral order is thereby vindicated. Jean Hampton states the 
point nicely: the telos of retributive punishment ‘is not so much to produce 
good as it is to establish goodness.’20 Punishment strikes ‘a blow for morality.’ 
It ‘plants the flag of morality.’21 Most retributive theorists assume or claim 
that vindication of the moral order by retribution is not just a good thing to 
do but (prima facie) obligatory. 

Feinberg begins the presentation of his alternative rationale for punish-
ment by exploring the difference between punishments and penalties – ex-
amples of a penalty being a parking ticket, a library fine, an offside penalty in 
soccer, and disqualification from some competition for failing to answer all 
the questions in the application form. Both penalties and punishments be-
long to the type, infliction of hard treatment by an authority on a person for 
his prior failing in some respect (usually an infraction of a rule or command). 
The question is, what differentiates punishments from penalties within this 
type? 

Feinberg’s answer is that punishment has a symbolic significance that 
the infliction of a penalty does not have. Specifically, ‘punishment is a con-
ventional device for the expression of attitudes of resentment and indigna-
tion, and of judgments of disapproval and reprobation, on the part either of 
the punishment authority himself or of those ‘in whose name’ the punish-
ment is inflicted. Punishment, in short, has a symbolic significance. . . .’22  

Let me unpack this a bit. By ‘reprobation’ Feinberg means ‘the stern 
judgment of disapproval.’23 – that is, moral disapproval. Hard treatment for 
something a person did, on the one hand, and moral reprobation and re-

                                                                                                                                          
serve,’ I suppose it would be correct to say that Feinberg’s account of punishment requires that the 
person being punished deserve his hard treatment. The current Merriam-Webster’s Collegiate Dictio-
nary gives, as the first meaning for ‘retribution,’ to pay back. This, of course, is what the Latin re-
tribuere meant. For this reason, I think it best to call a theory of punishment a ‘retributive’ theory only 
if it sees redressing the injury done to the victim by the imposition of an equivalent injury on the wrong-
doer as the rationale for punishment.  

20
 Murphy & Hampton, Forgiveness and Mercy, p. 125-6. 

21
 Idem., p. 130. 

22
 Feinberg, ‘The Expressive Function,’ p. 98. 

23
 Idem., p. 101. 
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sentment of it, on the other, often occur separately. The fine imposed when 
one returns a library book late can be rather hard treatment; but its imposi-
tion does not have the symbolic significance of conveying a judgment of 
moral disapproval on deed or doer, nor of expressing resentment or indigna-
tion – though moralistic librarians often accompany the fine with such a 
judgment. It has no particular symbolic significance whatsoever; it’s just a 
device for encouraging people to return borrowed books promptly. Converse-
ly, though a verbal denunciation is a reprobative judgment and expresses the 
emotion of resentment or indignation, it is not the imposition of hard treat-
ment. 

Unique to punishment, on Feinberg’s account, is that hard treatment 
has gotten connected with a judgment of moral disapproval of deed and doer 
and with feelings of indignation, resentment, and anger. To use the language 
of speech-act theory: the act of subjecting the wrongdoer to hard treatment 
counts as the illocutionary act of condemning him and his deed. One per-
forms the illocutionary act of condemning him and what he did by perform-
ing the act of subjecting him to hard treatment. In turn, by performing the 
illocutionary act of condemning him and his deed, one expresses feelings of 
indignation and resentment for what he did and anger at him for doing it. 

It should be noted that the focus of punishment, on this account, is en-
tirely on the wrongdoer and his deed: the imposition of hard treatment on 
him counts as condemning him for his deed, and it is a way of expressing re-
sentment of the deed done and anger at him for doing it.24  

Feinberg notes that most of the benefits regularly claimed for certain 
kinds of punishment – rehabilitation of the wrongdoer, deterrence of similar 
wrongdoing by others, protection of the public from the wrongdoer – are on-
ly loosely connected with its nature as a judgment of condemnation and an 
expression of negative feelings toward deed and doer. Punishment does not 
always bring about those life-goods; and often there are other ways of achiev-
ing those goods than by punishment. However, there is one social benefit of 
punishment that is intimately connected to its nature, namely ‘symbolic non-

                                                 
24

 I hold that institutions, such as the state, can perform illocutionary acts, but that they cannot 

have feelings of resentment and anger and hence cannot express such feelings. Thus whereas both 
aspects of Feinberg’s theory, the illocutionary act aspect and the expression of feelings aspect, hold for 
punishment performed by persons, only the first aspect holds for punishment performed by institu-
tions. I will not clutter the text above with explicit recognition of this qualification. 
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acquiescence,’ as Feinberg calls it.25 Punishment conveys to those who have 
ears to hear that society does not condone what was done.  

Above I spoke of the retributive rationale for punishment. What shall we 
call the rationale for punishment that Feinberg has articulated, and what 
shall we call punishment imposed for that reason? Feinberg calls his theory 
of punishment the expressive theory; he gives no name to the punishment 
itself whose rationale he spells out. It would be odd to call it ‘expressive pu-
nishment.’ I propose highlighting the illocutionary-act aspect of punishment 
on his account by calling the rationale for punishment that he articulates, the 
reprobative rationale, and calling punishment imposed for that reason, re-
probative punishment.  

Feinberg introduced his discussion by distinguishing two genera of the 
type, infliction of hard treatment by an authority on a person for some prior 
failing on his part, one having penalties as its members, the other having pu-
nishments as its members. At various points in his discussion he assumes 
that there is also a third genus of the type. The members of this third genus 
have no common name, so far as I know. Mentioning some of its most prom-
inent members will give the idea, however: hard treatment imposed on a 
wrongdoer for the purpose of rehabilitating him, hard treatment imposed on 
a wrongdoer for the purpose of deterring others from doing the sort of thing 
he did, and the hard treatment of incarceration, house arrest, or exile im-
posed on a wrongdoer for the purpose of protecting society from further acts 
of wrongdoing on his part.  

Hard treatment imposed for these reasons is often called ‘punishment.’ I 
think Feinberg is right to hold that, strictly speaking, they are not that. Pu-
nishment is intrinsically backward-looking; one punishes someone for what 
he did. Both the retributive and reprobative rationales for punishment incor-
porate this backward-looking feature. Hard treatment imposed for the pur-
pose of rehabilitation, deterrence, or protection, lacks this backward-looking 
feature. It is focused exclusively on bringing about some future good. 

 
 
DOES FORGIVENESS REQUIRE FOREGOING PUNISHMENT? 

We are now prepared to address Anselm’s two assumptions. Begin with 
this: does forgiving the wrongdoer require that one forego punishing him for 
what he did and require declining to support the imposition of punishment 

                                                 
25

 Feinberg, ‘The Expressive Function,’ p. 102. 
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on him by others? Many who have written about forgiveness have claimed 
that it does not require this. Here our distinction between partial forgiveness 
and full and complete forgiveness proves indispensable. I hold that though 
partial forgiveness is compatible with punishing the wrongdoer or supporting 
the imposition of punishment, full and complete forgiveness is not. 

Let’s assume that the punishment in question would be just. Forgiveness 
consists of engaging someone as one would if one regarded what he did as 
part of his personal history but not part of his moral history; it consists of 
engaging him as one would if one excused what he did – with the exception 
that one continues to believe, about him, that he is in fact blamable for what 
he did. But punishment, be it retributive or reprobative, is for the wrong 
done; to impose it or support its imposition is to engage the person as a 
wrongdoer. If one engaged him as one would if one excused him, one would 
oppose the imposition of punishment; a person is not justly punished if his 
act of wronging is excusable. Partial forgiveness is compatible with imposing 
and supporting the imposition of punishment; while supporting the imposi-
tion of punishment, one might, in other ways, engage the wrongdoer as one 
would if one excused him. But full and complete forgiveness is incompatible.  

The person who has been wronged is thus faced with a choice. He can 
impose or support the imposition of punishment, but then his forgiveness 
will necessarily be partial at best; or he can commit himself to full and com-
plete forgiveness, but then he will have to oppose the imposition of punish-
ment. The question to be considered, then, is whether to choose the latter of 
these is somehow to violate justice. If it is, one should not do it. And if one 
should not do it, then one should never offer a wrongdoer full and complete 
forgiveness. We will address this issue shortly. 

 
 
DOES FORGIVENESS REQUIRE FOREGOING HARD TREATMENT AIMED AT REHABIL-

ITATION, PROTECTION, OR DETERRENCE? 

What about rehabilitation, protection, and deterrence? Does full and 
complete forgiveness require that one oppose the imposition of hard treat-
ment on offenders for those reasons? Well, recall that I may believe that the 
person who wronged me is genuinely repentant of what he did to me and 
may forgive him for that while nonetheless believing that he is likely to do 
the same sort of thing again, to me or others. Thus, even though I fully and 
completely forgive him for this act, I may believe that he should be rehabili-
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tated and that society be protected until he is. If I also believe that the best 
way to bring about these goods is by the imposition of certain forms of hard 
treatment on him, then I will favor that.  

The situation for deterrence is different. We are to suppose that there is 
a rule or law in effect and that sanctions have been attached to the violation 
of this rule or law. Let us assume that the law or rule is just, that the sanc-
tions are just, and that the sanctions are justly imposed. The imposition of 
the sanctions on someone is hard treatment; it’s the threat of this imposition 
that functions as deterrence.  

Now if the sanctions are justly imposed, they will be imposed only on 
those who did in fact break the rule or law; nobody will be ‘framed.’ And they 
will be imposed only on those who are blamable for breaking the rule or law 
– that is, not excusable. Thus to impose or support the imposition of sanc-
tions on the wrongdoer is perforce not to engage him as one would if one 
excused him. Full and complete forgiveness is incompatible with imposing or 
supporting the just imposition of hard treatment on a wrongdoer for the 
purpose of deterrence.  

Here too, then, the person who has been wronged is faced with a choice: 
if he imposes or supports the imposition of deterrence-sanctions, his forgive-
ness will have to be at most partial; if he commits himself to full and com-
plete forgiveness, he will have to oppose the imposition of deterrence-
sanctions. The question to be considered is whether to choose the latter of 
these is somehow to violate justice. If it is, he should not do it. And if he 
should not do it, then he should not offer the wrongdoer full and complete 
forgiveness. Only partial forgiveness of a certain sort would be acceptable. 

 
 
DOES FOREGOING REPROBATIVE PUNISHMENT VIOLATE JUSTICE? 

What we have seen so far is that full and complete forgiveness requires 
foregoing reprobative punishment. We have also seen that it requires fore-
going the imposition of deterrence-sanctions, when the imposition of such 
sanctions would be just. The question that remains is whether either of these 
foregoings would violate or undermine justice. Start with reprobative pu-
nishment: does foregoing reprobative punishment violate justice? 

If one believes in retributive punishment and holds that, whenever poss-
ible, it ought to be imposed on each and every wrongdoer for each and every 
act of wrongdoing – a preposterous position, in my view; life would be a hor-
ror – then one will of course hold that to forego punishment is to violate jus-
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tice. But suppose that one rejects the retributive rationale and instead em-
braces Feinberg’s reprobative rationale. Is it the case, on this rationale, that 
to forego punishment is perforce to violate justice? 

 What reason might one have for thinking that it is? Consider the fol-
lowing famous (or infamous) passage in Kant’s Metaphysical Elements of Jus-
tice:  

Even if a civil society were to dissolve itself by common agreement of all its 
members (for example if the people inhabiting an island decided to separate 
and disperse themselves around the world), the last murderer remaining in 
prison must first be executed, so that everyone will duly receive what his ac-
tions are worth and so that the bloodguilt thereof will not be fixed on the 
people because they failed to insist on carrying out the punishment; for if they 
fail to do so, they may be regarded as accomplices in this public violation of le-
gal justice.26 

Kant gives no indication that he meant what he says here to apply only 
to unrepentant murderers; one has to assume he meant it to apply both to 
the repentant and the unrepentant. At the very end of the passage he speaks 
of legal justice as violated by the release of murderers; from the passage as a 
whole it’s clear that he regards this violation of legal justice as also a violation 
of moral justice.  

Kant claims that failure to punish wrongdoers is a double violation of 
justice. First, what’s due a wrongdoer is that he receive a punishment befit-
ting the gravity of his wrongdoing – in Kant’s words, that he ‘duly receive 
what his actions are worth.’ To fail to impose on him the punishment due 
him is to violate justice; justice requires rendering to a person what is due 
him or her. Whether this is true is, of course, the question we are consider-
ing. So let’s consider Kant’s other point: to fail to punish the wrongdoer is to 
become an accomplice in his wrongdoing; bloodguilt for the deed is now on 
our hands as well as his. ‘Accomplice’ is of course used metaphorically. What 
Kant means, no doubt, is that to forego punishing a wrongdoer is to condone 
his wrongdoing. It is one’s condoning of his wrongdoing that makes one 
complicit in it. 

The point is directly relevant to Feinberg’s reprobative rationale for pu-
nishment: to punish is to condemn what was done and to send a message of 
non-condonation. 
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 Immanuel Kant, The Metaphysical Elements of Justice, John Ladd (transl.), (Indianapolis, IN: 

Hackett Publishing 1965), p. 102. 
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Is it true that foregoing punishment of the wrongdoer constitutes con-
doning what he did – along with sending a message of condonation and per-
haps becoming an accomplice in his wrongdoing. Rather than considering 
the claim in general, let’s focus on those cases in which foregoing or urging 
the foregoing of punishment is motivated by forgiveness. Does foregoing, or 
urging the foregoing, of reprobative punishment of the wrongdoer because 
one has fully and completely forgiven him constitute condoning his wrong-
doing and sending a message to that effect?  

Note the structure of the argument before us. Feinberg’s reprobative ra-
tionale for punishment holds that if I punish someone, then I condemn what 
he did and send a message of non-condonation. Kant holds that if I forego 
punishment, then I condone what was done and send a message to that ef-
fect. Kant’s conditional is a denial of the antecedent (and consequent) of 
Feinberg’s conditional. Feinberg’s conditional does not imply Kant’s condi-
tional; to suppose that it does would be to commit the fallacy of denying the 
antecedent. But the two conditionals are compatible. So we have to consider 
Kant’s conditional on its merits. 

I find it implausible to suppose that not explicitly condemning or urging 
the condemnation of some wrong is perforce to condone it and send a mes-
sage to that effect. Issuing condemnations of everything that one does not 
condone would take up far too much of one’s time and sour all one’s relation-
ships. Whether or not, in a given case, not explicitly condemning or urging 
the condemnation of some wrong constitutes condoning it and sending a 
message to that effect depends entirely on context.  

Add to this the point that though reprobative punishment of someone 
for what he did is a way of condemning deed and doer, punishment is not the 
only means available for issuing a condemnation. So why hold that not doing 
it this way perforce amounts to condoning it? If a person in authority makes 
clear by his speech that he firmly condemns some deed and firmly blames the 
person who did it, but then goes on to declare that, because the offender has 
repented, out of mercy he will forego punishing him, why would that consti-
tute condoning the deed and sending a message of condonation? It’s true 
that mutely declining to punish an offender is readily interpreted as condon-
ing what he did. But declaring that the person before one is guilty, and then 
announcing that, because he has repented, one will, for the sake of some 
good, forego punishment – surely foregoing punishment in that context is 
not reasonably interpreted as condoning what he did and sending a message 
of condonation. 
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So far, then, we have uncovered no reason to conclude that foregoing 
reprobative punishment of a wrongdoer is, as such, condoning what he did 
and sending a message to that effect. But what about the following considera-
tion? Feinberg observes that on the expressive theory of punishment, the 
proportioning of severity of punishment to severity of crime that is tradition-
ally demanded of corrective justice can be understood along the following 
lines. Take as a given that condemnation is the sort of speech act that comes 
in degrees of emphasis, and add the thesis that, in general, the worse the 
crime, the more emphatic should be the condemnation. The way this general 
principle gets implemented, when condemnation takes the form of punish-
ment, is that the worse the crime, the harder the treatment imposed on the 
criminal.  

Now suppose that an authority, after issuing an emphatic verbal con-
demnation of what the person before him has done, announces that, because 
the offender has repented, out of mercy for him or his family or for the sake 
of social peace he will forego applying the specified punishment. Let our pre-
vious point be conceded, that this entire package does not constitute con-
doning what the person did nor does it send a message of condonation. Non-
etheless, this total package would seem to be a weak condemnation com-
pared to that pronounced on someone else who committed the same crime 
and is sentenced, say, to twenty years in prison. So does not the whole pack-
age send the message that this person’s wronging is less odious than that of 
the other person? And that would violate justice, would it not, since the 
crime was in fact of the same magnitude? If there is a system in place for ex-
pressing judgments as to the relative severity of crimes – worse crime, harder 
treatment – then to break with the system and give some crime a less harsh 
treatment than the system specifies, or no hard treatment at all, would be to 
send a wrong message, would it not? Talk as loudly as one will, one’s actions 
carry the message that it was not such a bad crime after all. 

I don’t see it. Suppose that the criminal code has a variety of words to 
indicate the relative severity of crimes – as in fact our criminal code does: 
‘first-degree murder,’ ‘second-degree murder,’ ‘manslaughter,’ etc. Suppose 
that the jury convicts the person in the dock of second-degree murder, that 
the judge gives a speech about the heinousness of such a crime, and sen-
tences him in accord with the criminal code, but that the executive then 
steps in and, because the offender has repented, he, out of mercy for his 
plight and that of his family, reduces his sentence. Would any reasonable 
person interpret this whole package as carrying the message that it was not 
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such a bad crime after all? Would not any reasonable person conclude that 
the jury and judge had determined that he had committed a serious crime for 
which severe punishment was appropriate, but that the executive had de-
cided, out of mercy and because the offender had repented, to reduce the 
punishment? 

Of course, if the executive pardons the wrongdoer because he is white, 
male, wealthy, socially prominent, or of a certain religion or nationality, that 
would send a wrong message about morality. But on the face of it, pardoning 
a repentant wrongdoer out of mercy is significantly different from pardoning 
on the basis of such features. 

Obviously there may be other reasons than the reason Kant gives for the 
view that to forego reprobative punishment is perforce a violation of justice. 
But since I know of no such reasons, I conclude that foregoing such punish-
ment does not perforce violate or undermine justice. 

 
 
DOES FOREGOING DETERRENCE-SANCTIONS VIOLATE JUSTICE? 

We saw that full and complete forgiveness of a wrongdoer not only im-
plies that one will decline to impose or support the imposition of reprobative 
punishment on him; it also implies that one will decline to impose or support 
the imposition of deterrence-sanctions on him. That raises the question 
whether this would in some way violate justice. If so, then it would be wrong 
to extend full and complete forgiveness.  

Let us once again confine our reflections to those cases in which the rule 
or law to which sanctions are attached is just, in which the sanctions them-
selves are just, and in which the sanctions are justly imposed. As we noted 
earlier, a condition of the sanctions being justly imposed on someone is that 
he have violated the law and be culpable for doing so. Let’s add that justice 
requires the existence of a system to deter the actions that this system seeks 
to deter.  

The system seeks to deter all violations of the rule or law for which the 
violator is culpable – not just those violations for which the violator remains 
subsequently impenitent, but all violations. I doubt that a repentance-
exception attached to the rule or law even makes sense; but if it does, such an 
exception would conflict with the aim of deterring all actions of such-and-
such a sort, not just those for which the violator remains impenitent. It 
would equally conflict with the aim of the system if a repentance-exception 
were attached to the sanctions rather than to the laws – if it were specified 



28 NICHOLAS WOLTERSTORFF 

 

that the sanctions are to be imposed only on those who culpably violate the 
law and do not subsequently repent.  

What remains to consider is selective application of the sanctions. Sup-
pose that Hubert has violated the law in wronging me as he did, but that he 
is now repentant and that, in response to his repentance, I offer him full and 
complete forgiveness. I will then decline to impose or support the imposition 
on him of the deterrence-sanctions attached to the law. Does that restraint 
on my part violate justice in some way? 

Well, consider the following. Suppose that I combine my advocacy of 
exempting Hubert from application of the sanctions with indifference or even 
resistance to extending the same exemption to other repentant violators. 
That would be unfair to those others, unjust; why only Hubert and his 
wronging of me? So suppose that, to avoid this injustice, I mount a campaign 
in favor of the general principle that all repentant violators be exempted from 
the imposition of the sanctions. Were this principle accepted, that would cer-
tainly tend to undermine the system. And surely it is wrong to advocate a 
principle that, if accepted, would tend to undermine the system. The fact, if it 
is a fact, that one fully expects to be a voice crying in the wilderness to which 
no one listens would not make it right.  

My conclusion is that when there is a just deterrence-system in place 
and when justice requires the existence of such a system, then to refrain from 
applying the sanctions to someone who has violated the law because one ful-
ly and completely forgives him would be a violation of justice.27 One’s for-
giveness has to be partial.  

My argument raises a theological quandary. Hebrew and Christian scrip-
tures pervasively present God as issuing laws to human beings and attaching 
sanctions to those laws, and never do they suggest that those laws and sanc-
tions have a repentance-exception attached. Those scriptures also present 
God as offering full and complete forgiveness to the penitent wrongdoer; this 
is a manifestation of God’s love that we can count on. But my argument im-

                                                 
27

 My argument explicitly presupposes that the deterrence-system is a just system. As to whether 

the American system of criminal just is a just deterrence-system, the following remarks of Jeffrie Mur-
phy are very much to the point: ‘I cannot help thinking. . . that many of the unspeakably brutish condi-
tions that we tolerate in our jails and prisons flow not from stated legitimate desires for justice and 
crime control but rather from a vindictiveness so out of control that it actually becomes a kind of ma-
lice. If we are tempted so to demonize those who have wronged us and start viewing them as monsters, 
we would be wise to recall Nietzsche’s famous warning: ‘Take care that when you do battle with mon-
sters that you do not become a monster’’ (Murphy, Getting Even, p. 34). 
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plies that if this is a principle we can count on, then the deterrence-function 
of the sanctions is undermined.  

My response to this quandary is that God’s justice system – if we may 
call it that – should not be thought of along deterrence lines but along re-
probative lines. God’s punishment of human beings for their wrongdoing is a 
condemnation of what was done and an expression of God’s anger. Full and 
complete forgiveness, as we saw earlier, requires foregoing reprobative pu-
nishment. But what we also saw is that such foregoing does not, as such, vi-
olate or undermine justice. 
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ABSTRACT 

The article discusses the role of, and the political debate on, religion 
in the legal sphere by, first of all, reflecting on the normative order of 
German religious constitutional law (Religionsverfassungsrecht). Re-
ligious freedom has to be guaranteed in both versions, the positive 
and the negative one. Thereby, it asks for a concept of (formal) law 
including the very idea of law besides traditional Natural Law theo-
ries and reductionist views on legal positivism. For that, it is neces-
sary to neutralize the myth of neutrality in civil society as well as to 
be aware of the surplus of meaning and the limitations of formal pro-
cedures in the legal sphere.  

 
KEYWORDS 

religious constitutional law (Religionsverfassungsrecht), neutrality, 
legal positivism, sovereignty 

 
INTRODUCTORY REMARKS 

This paper focuses on some questions concerning the relationship be-
tween religion and law in modern societies. Distinguishing both spheres 
seems to be a key factor in any definition of modernity, especially since socie-
ties nowadays have to integrate, both the religious and the non-religious 
ways of life of believers and non-believers – of religious people and of atheists 
as well. This integration is guaranteed by introducing the reign of law every-
one is equally subjected to. Law prevents any privileging of particular reli-
gious traditions. In order to ensure that, a modern society establishes reli-
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gious rights in a plurality of ways (rights to choose one’s own confession and 
to live according to religious convictions as well as rights of assemblies and 
self-organisation). Its usage, however, presupposes the recognition of rules 
that do not depend on religious beliefs. The reign of law therefore neutralises 
exactly those creeds and religious attitudes it enables people to assume. As a 
consequence, the relationship between religion and law seems to be based on 
a dividing line between private and public sphere. But even though the 
boundary line in many respects presents itself as a well constructed and for-
ever fortified wall of separation, in other respects it scarcely resembles the 
Great Wall of China. It sometimes looks rather like a porous dividing line. 
The distinction between private and public as well as the gap between the 
legal sphere and religious life in particular has been developed within West-
ern Christianity. Both distinctions are not naturally given, they highly depend 
on presuppositions and experiences other religions do not share. Obviously, 
the famous modern solution seems to be much more contingent and much 
less stable than the Enlightenment project suggested. In recent years we 
came across many conflicts that raise reasons to remain sceptical regarding 
the wall’s condition.   

One of these conflicts indicates irritations in terms of the self-
description of our societies as secularised ones. If the term ‘secularisation’ is 
bound to a narrative, predicting a continuous decline of religious interests, 
i.e. a vanishing world of religiosity, the secularisation-thesis seems to be em-
pirically disproved. In the wake of transforming the old-European legal order 
into a non-religious system of rights and duties neither depend on nor foster 
certain religious believes, people are nevertheless still committed to religious 
ideas and practices. Thus, religion remains present in our societies. The no-
tion of a ‘post-secular age’ frequently appears in attempts to describe the new 
status quo.1 But this description does not necessarily indicate that religion 
really has regained ground, or that the gods once again intend for the throne. 
It rather hints at societies which no longer believe in their former self-
description. Due to post-modern loss of master-narratives, the former picture 
of modernity is no longer trustworthy. Therefore we are not only dealing with 
new empirical facts concerning the role of religion, but encounter a crisis of 
self-interpretation.  

                                                 
1
 Cf. Charles Taylor, A Secular Age (Cambridge, MA.: Belknap Press of Harvard University Press, 

2007), p. 534.  
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In media societies, the dividing line between private and public loses its 
significance and fades away. Personal interests and private affairs invade into 
the public sphere, transforming politics in a mere technique of mediation 
without being capable to stabilise a common-ground, on which mutual soli-
darity among members of the society can flourish. Paradoxically, the in-
creased significance of individuality goes hand in hand with a loss of privacy, 
since the ‘public’ as well as ‘individuality’ seem to be overshadowed by a fast-
growing jungle of private vanities, on which attention is focused. Addition-
ally, liberalism, vital and indispensable as it is, manifests a certain weakness 
when affirmation of basic values and common beliefs is at stake. The reason 
for this has to be found in the tendency to neutralise any particular belief – 
wherever it may come from. Its strength to establish formal procedures, by 
which arguments can be settled, presents its flip side in refusing any substan-
tial claim concerning human life as such.  

 

Philosophy of religion does not shut itself away in an ivory tower, in 
which it cultivates an intimate interlocution with its classic texts. It has a 
temporal index of its own (ever since it evolved at the dawn of modernity) 
and was always dyed by the colours of the current religious situation. In our 
days its general task to mediate religion and reason, faith and intellect, en-
tails a responsibility on behalf of the legal sphere, in which highly significant 
forms of differentiation are incorporated and define present standards of ra-
tionality. To cultivate what we might call a sense for the law is an excellent 
measure to demonstrate an intellectus fidei. This is true, even if law’s auton-
omy does not allow religious belief to intervene directly. One can admit: 
‘Nowhere in our conception of law is there an opening for theological argu-
ment’2 and still argue that philosophy of religion serves as a mediator and 
translator between a religious point of view and a contemporary understand-
ing of the legal sphere. The rule of law as a basic feature of modernity is 
highly in need of interpretation. With regard to this task theology and juris-
prudence (or a systematic hermeneutics of religion and a pragmatic under-
standing of human law) are facing related problems. Both start by establish-
ing a reflective attitude, a critical turn against commitments embedded in a 
living practice. Both take human reason seriously, when they refuse to run 
into the dead-end of a paralyzed rationalism that reduces practises of the life-

                                                 
2
 Paul W. Kahn, The Cultural Study of Law: Reconstructing Legal Scholarship (Chicago, IL: Chi-

cago University Press, 1999), p. 15. 
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world to clusters of behaviour that lack any meaning and significance.  Phi-
losophy does not raise its voice for apologetic reasons but in order to clarify 
the meaning of our concepts and to strengthen common perspectives among 
people of diverging beliefs. By treating questions concerning the rule of law, 
philosophy of religion offers a rough sketch of religion in the public sphere. 

 
My paper proceeds in three steps. Firstly, it outlines very briefly the 

situation in Germany, which seems to be unique in so far as the churches still 
maintain a decisive role in the public defined and guaranteed by constitu-
tional law. Nevertheless this German Sonderweg hints at problems and de-
bates well known in other circumstances. Secondly, it explains why philoso-
phy of religion should not attempt to revitalise a concept of natural law when 
searching for an internal relationship between religion and the legal sphere. 
Religion has to find its role in the public sphere in correlation to what I call a 
reflective and refined positivism. Finally, some short remarks are added 
which highlight the role of law in liberal societies from the point of view of a 
cultural theology. 

 
 
1. THE SITUATION IN GERMANY 

It might be helpful to comment on the situation in my own country, 
since it could already clarify some perspectives I am writing from. The Ger-
man version of secularisation is unique since it does not follow the route the 
United States and France have taken by strictly separating church and state. 
Compared with standards of radical liberalism, separation in Germany pro-
ceeds rather in a limping way.3 The metaphor suggests a kind of handicap. 
Talking in such a way obviously offends political correctness and – in con-
trast to what I normally would recommend – in this case it makes sense to 
choose words more cautiously. First of all, the Federal Republic of Germany is 
a secularised state in so far as it rejects any attempt to privilege a certain reli-
gious tradition or to intervene into religious affairs. The state has to remain 
neutral with regard to the religious beliefs of its citizens. Political legitimacy 
does not depend on Christianity or any other religious tradition or on a theo-
logical background. Lutheran Reformation and Enlightenment, both tradi-
tions gave good reasons why political power should not be coupled with reli-

                                                 
3
 As far as I know, the metaphor was introduced by Hans Liermann with regard to natural law 

theories. 
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gious belief any longer. In order to settle a peaceful cohabitation or at least to 
avoid violence within society the state must not decide between different 
religious truth-claims, but has to stick to its own autonomous rationality. As 
Martin Luther has claimed, political leaders cannot run the country by the 
gospel but are in need of secular reason, political experience, pragmatic 
judgment and a sense for personal responsibility.4 It is precisely the Christian 
faith itself that insists on differentiation. Even if Christian faith promotes at-
titudes like responsibility, reasonableness and solidarity (with the other), 
which in fact sustain the communal political life, the state and its legal sys-
tem are not reliant upon these virtues and thus are not built on religious faith 
as one of their sources. To underline this mutual independency the existence 
of a state church is formally forbidden by the Constitution. Political and reli-
gious life flourish at their best, if both mutually respect their autonomy. 

As a matter of fact, the freedom of religion is the right to choose one’s 
own religion. However, seen from a political point of view, religious rights 
entail more profoundly the negative freedom: not to be molested by religious 
intrusiveness. Both versions of religious freedom, the positive and the nega-
tive one, are equally guaranteed. In this respect the German Constitution fits 
the condition of western liberalism. Its unique path of secularisation comes 
into sight, when we are facing the particular way in which religious belief is 
communicated, socially mediated and organised. ‘Religion’ is not only a topic 
of guarantees given to individuals. It is a social phenomenon as well, and it 
may very well occur that religious communities unify major parts of the 
country’s inhabitants and thus form a corporate identity, which is important 
and significant enough to encounter the political community at eye level. In 
addition to the constitutional articles which guarantee individual religious 
freedom we find another type of legislation, namely the so-called Church-
State-Law which organizes the mutual relationship between both institu-
tions. This Staatskirchenrecht defines elementary forms of interaction be-
tween the churches and the state in behalf of common interests.  These rela-
tions might be articulated in positive law and particular contracts, while their 
legal basis is indeed part of the Constitution and is protected as long as a le-
gal state exists in Germany.  

It is this very integration that characterises the uniqueness of our situa-
tion. The Grundgesetz (Basic Law for the Federal Republic of Germany), 

                                                 
4
 Cf. Martin Luther, Von weltlicher Obrigkeit (1523), in Weimarer Ausgabe, Volume 11 (Weimar, 

1900), p. 229–281. 
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promulgated on 23rd May 1949,  adopted in its article 140 several paragraphs 
of the Weimar Constitution, which had defined the rights of the so-called 
Religionsgesellschaften. The latter have the status of corporations of public 
law (Körperschaften öffentlichen Rechts), i.e. they have got the right to organ-
ise themselves freely (including their permission to collect taxes and to apply 
their own labour law) under the precondition that neither the German con-
stitution nor positive laws are violated. Those paragraphs were in fact a his-
torical compromise introduced in 1919 in the aftermath of severe conflicts 
concerning the public role of religion. They were a (unfortunately unsuccess-
ful) means to familiarise the churches with the young republic after the 
breakdown of the former summepiscopate system. The fact, that the Federal 
Republic of Germany continued along this path in 1949 (and once again in 
1990) was of course partly due to the reputation the churches have obtained 
during the times of National Socialism in their struggle against encroach-
ments  (Kirchenkampf) (and once again in preparing the turnaround to de-
mocracy and reunification in the late GDR). Nevertheless, the historical and 
political conditions do not form the sole basis on which the German Situa-
tion is to be explained. It is not only for contingent historical reasons that 
this legacy has been approved. There are some systematic reasons why not 
only theologians, but also legal scholars think Germany’s limping way of 
secularisation is a highly effective one. 

Religion does not only consist in personal religiosity – with conse-
quences for legislation in behalf of religious liberty. Freedom of religion re-
quires rights of assembly as well as rights of cultural practices. By conferring 
these rights the state acknowledges the fact that without the existence of 
churches a personal Christian faith would not even exist5 (a claim which re-
mains true even if a majority of Christians maintain criticism of and distance 
to the churches). Only nominalism, which is biased by its methodological 
atomism, tends to explain social coherence by aggregating individuals. To 
avoid such abstractive fallacies one should remember that patterns of social 
communication, institutions, and ethical goods (in the sense of Schleier-

                                                 
5
 Cf. Martin Heckel’s various publications on this topic. For example: ‘Religionsfreiheit. Eine 

säkulare Verfassungsgarantie,’ in: Gesammelte Schriften: Staat, Kirche, Recht, Geschichte, Band IV., ed. 
by K. Schlaich (Tübingen: Mohr Siebeck 1997), p. 647-859; cf. Ansgar Hense, ‘Zwischen Kollektivität 
und Individualität: Einige geschichtliche Aspekte der Religionsfreiheit,’ in: Staatskirchenrecht oder 
Religions-verfassungsrecht?, Ein begriffspolitischer Grundsatzstreit, ed. by Hans Michael Heinig and 
Christian Walter (Tübingen: Mohr Siebeck 2007), p. 7–38. 
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macher6) constitute a framework which transcends as a condition of possibil-
ity individual behaviour. Being able to act in a certain way depends on so-
cially disclosed possibilities and circumstances. The state, common markets 
or university itself are examples for objective forms of human behaviour that 
cannot be derivated as a direct sum of individual acting. Institutions are hubs 
in which possibilities of human acting are tied together in a way mere solip-
sism cannot achieve. To secure religious liberty by guaranteeing individual 
freedom to perform certain acts is one thing; to conceptualise social and cul-
tural forms by reducing it to the deeds of solipsistic actors is another matter. 
It is much more required in order to use individual freedom. Therefore, it is 
misleading to look upon religion merely from a point of view focused on in-
dividual believers on the one hand and the state on the other. Like political 
philosophy, philosophy of religion should apply an institutional perspective. 
Churches as social organisations sui generis are responsive to issues concern-
ing a common good, since they themselves have to mediate between particu-
lar and general interests: They internally rely on processes of translation 
among its members, between parts and the whole, between groups and unity, 
between internal affairs and public relevance and  of course between spiritual 
and political life. Therefore, churches manifest on a categorical level as well 
as in practical behaviour a surplus compared to individual agents, which the 
state is able to recognise and to validate, without undertaking any religious 
commitment.  

From an institutional perspective we come across many affinities be-
tween church and state that open-up a field of common interests under the 
precondition that both partners meet each other in mutual independence. 
The state keeps its neutrality with regard to religious confession, since its 
public acknowledgement of the importance and significance of the churches 
relies exclusively on cultural resources of Christianity and does not comment 
on any religious issues itself.  It recognises the existence of churches only in 
so far as the latter’s impact on social life and ethical attitudes is useful for 
state’s own sake.  

Conversely churches are challenged to distinguish their whole-heartedly 
proclaimed religious faith from its social relevant consequences. Therefore, 
they have to learn living within a continuous process of transformation and 
translation. In this process, religious understanding and religious convictions 

                                                 
6
 Michael Moxter, Güterbegriff und Handlungstheorie: Eine Studie zur Ethik F. Schleiermachers 

(Kampen: Kok Pharos 1992). 
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are transformed into an interpretation of human life that is publicly debat-
able, since it addresses both, religious and non-religious people. While the 
state remains neutral, the church remains dedicated to a limited space in 
public discourse and deliberation. The churches have to recognise that ele-
ments of the Christian creed (for instance the belief in a creator who settles 
the dignity of every human person) are converted into optional perspectives 
or into forms of moral norms. Faith in God as the believer’s ultimate concern 
is transformed into a sheer possibility of interpreting and justifying basic val-
ues and fundamental legal principles. Since the legitimacy of legal order does 
not need any reference towards religious belief-systems, theological ethics 
and the foundation of human rights in divine justice is exposed to non-
religious interpretations.7 Religions can no longer hope for enforcing their 
ethical claims directly. For general acceptance, they have to translate and 
transform their doctrines in order to suggest them as plausible options for a 
democratic majority, even if they then find acceptance for different reasons. 
In other words: churches have to get along with the on-going process of secu-
larisation in which even their holiest theological beliefs are transformed into 
mere analogies.8 In correspondence to a pluralistic society religious beliefs 
are subjected to modal transformation:9 the categories of necessity and cer-
tainty are transferred into ‘possibility’ and ‘probability’. For both sides – for 
the neutral state and the public discourses no less than for the churches – 
this interplay entails certain risks: Neither neutrality nor belief are ready-
made attitudes, both are exposed to an on-going processes of interpretation 
and reception, in which they are newly defined and equilibrated. 

My brief sketch of the German context would be incomplete without 
mentioning the most prominent thesis concerning the role of religion in pub-
lic sphere: the so-called Böckenförde-Axiom. Commenting on the relation 
between law and religion the professor for constitutional law and former 
member of Germany’s Supreme Court has argued that the secularised legal 

                                                 
7
 ‘Begründungsneutralität’ (neutrality with regard to justification) and ‘Begründungsoffenheit’ 

(openness for diverse forms of justification) belong together; cf. Wolfgang Huber, Gerechtigkeit und 
Recht: Grundlinien christlicher Rechtsethik, Gütersloh: Chr. Kaiser 1996), p. 233; and cf. Wolf-
gang Vögele, Menschenwürde zwischen Recht und Theologie: Begründungen von Menschenrechten in der 
Perspektive öffentlicher Theologie (Gütersloh: Chr. Kaiser 2000), p. 487ff. 

8
 Cf. Eberhard Jüngel, ‘Die Möglichkeit theologischer Anthropologie auf dem Grunde der Analo-

gie’, in Evangelische Theologie 22 (1962), p. 535–557. 
9
 Cf. Hermann Schrödter, Erfahrung und Transzendenz. Ein Versuch zu Anfang und Methode von 

Religionsphilosophie (Altenberge: CIS-Verlag 1987), p. 154. 
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state lives on attitudes it is unable to keep alive.10 The legal order is organised 
on the sole basis of formal principles (like equality) and must therefore omit 
any attempt to impose particular substantial ideas of good human life or ul-
timate aims upon the citizens. Laws establish a deontological order that re-
frains from teleological insights. They cannot promote a certain world-view 
or reply to questions concerning the meaning of life. As a consequence of this 
self-restriction the legal order remains dependent on social resources: For 
example on contexts in which such questions can be treated or on communi-
ties in which public virtues are cultivated. Both may comply with a basic de-
mand the formal legal order itself cannot supply.  Of course this argument 
does not exclude that non-religious groups fulfil this function likewise. But it 
permits a full understanding of religion and explains why it is useful for 
common life, at least as long as religion does not run into fundamentalism. 
The Böckenförde-Axiom does not entail the idea that in the end even the 
modern state cannot survive without church´ support. It rather describes the 
multifaceted interplay of forces within a complex society built upon func-
tional differentiation. This is the reason why it also applies to other versions 
of secularised societies. 

Critiques of the German System of ‘State-Church’-Law argue that this 
system distributes a winning ticket among major religious groups while stay-
ing resentful towards minorities. This criticism has to be taken seriously. As a 
matter of fact the German Constitution obliges the state to equally treat 
churches, non-religious Weltanschauungs-Societies and non-Christian Re-
ligionsgesellschaften and acknowledge them as a public corporation (Körper-
schaft öffentlichen Rechts) as soon as they have gained an influence of signifi-
cance. This formal precondition, introduced in 1949 according to the equality 
principle, manifests its importance in present days. Since a pluralistic society 
is on its way, the state searches for legal contracts with new growing religious 
groups, mainly Muslims that fit into the given legal pattern of a Körperschaft 
öffentlichen Rechts. Meanwhile, the Christian churches are constantly loosing 
members. Therefore, the approved legal order is getting under the pressure of 
intercultural politics and is on the way to deliberate itself from its contingent 
historical roots in Christianity.  
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I close the first paragraph with a brief look at some practical problems. 
The legal order can guarantee religious freedom only as far as external behav-
iour is concerned. Contrastingly intervening with the content of religious 
belief is forbidden. This principle was already meant by the traditional dis-
tinction between ius circa sacra and ius in sacra. The state cannot decide 
what it is supposed to mean to be a (true) Catholic or Protestant or Muslim 
or how these religions should settle practical concerns, i.e. whether in a lib-
eral or orthodox life-style. However, it is not as easy as it looks at first sight to 
draw the distinction between legal external behaviour and private internal 
affairs of religious communities. If gender equality is a basic legal norm, how 
should Courts deal with religions which do not allow women to become 
priests? Does Catholicism hinder human freedom, so that the state has to 
intervene? Is the yashmak, which Muslim women wear, a religious symbol, 
expressing personal faith and piety, so that it is protected by liberty rights the 
state has to guarantee? Or is this piece of fabric in fact a political symbol of 
oppression and sexual discrimination; something the state has to prohibit? 
These questions are difficult to decide. 

As a general rule, positive versions of religious liberty-rights protect the 
private sphere up to the point where the rights of others resp. the legal order 
are violated. Negative versions of the same principle protect mainly the pub-
lic sphere. Problems occur since the private/public-distinction, although in-
dispensable in principle, sometimes lacks its clarity. And this is not by acci-
dent, it hints at a structural paradox implied within the logic of differentia-
tion. Establishing an order by drawing distinctions always implements a 
point where the inseparability of both sides comes to the fore11 – this mani-
fests the latent unity of differences and helps to explain, why in practical con-
texts we often come across cases to which the basic distinction does not ap-
ply. Such cases reveal the presence of something extraordinary that seems to 
be the flip side of establishing order by differentiation. Every system of differ-
ences tries to avoid the blind spot of indifference. However what is excluded 
by adjusting an order, paradoxically still belongs to this order and from time 
to time breaks through the surface of well-established forms and rules.12 A 
cultural theory that is attentive to the presence of the extraordinary in any 
given order should not be surprised when political order is confronted with 
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hard cases and severe conflicts. It is not by accident that the religious sphere 
is still a nest of such conflicts. 

They become plainer, where no wall of separation is constructed invin-
cibly and where religious symbols are not generally rejected in the public 
sphere. The question whether a Muslim teacher may wear her yashmak in the 
classroom, has been a peculiar case in recent years. In Germany e.g., it has to 
be decided by the courts13 in light of the fact, that in some states one can find 
the cross (even as a crucifix) in classrooms and that nuns are teaching in their 
habit. The forms above mentioned of cooperation between the state and the 
Churches have led even to the presence of the cross in some courtrooms. 
This makes the situation really complicated. The striking fact in this still on-
going debate is whether the religiously neutral state (judges and legislation) 
can make decisions with regard to the meaning of religious symbols. Their 
significance is in need of interpretation in order to decide legally. While a 
legal decision requires definiteness, interpretation manifests indeterminacy 
and vagueness. This leads to a situation, where some argue that particular 
symbols originally stemming from the religious sphere also bear a cultural 
and political significance that transcends the religious sphere. In the south-
ern parts of our country for example people are greeting each other by saying: 
‘Grüss Gott!’. This formula has some affinity to ‘God bless you’, but is used in 
precisely the same way as ‘Good morning’ or ‘Have a nice day’. Even non-
believers use it. It would be absurd to treat the phrase as being merely reli-
gious language and indicating the presence of Christianity in the public and 
thus forbidding its official use, let us say, in the police station and the official 
registry office and restrict its use to the bakery or to brothels. To be more 
serious – the cross in the courtroom may be a sign reminding the magistrate, 
the lawyers, the defendant and the public that misjudgement is a reality and 
that he, who is sentenced, might in fact be innocent. Words and symbols very 
often obtain additional meaning emerging from usage, reception and inter-
pretation. Their significance depends on contexts which cannot be controlled 
by clear-cut principles. It is part of the logic of representation, that symbols 
do not convey just one meaning. And therefore not even the cross is a purely 
religious symbol. Even an advanced enlightenment movement cannot hinder 
symbols to shimmer in different colours. Moreover, a ‘thought police’ sur-
veilling the correct interpretation and usage of words and symbols does not 
really fit into a liberal society.  
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The same caveat applies to discussion of the yashmak. It would be a 
positivistic misunderstanding to call it either ‘just a piece of fabric’ or a 
purely religious piece of clothing. It bears a multitude of meanings besides its 
religious sense, it offers a feeling of cultural identity in a foreign country, a 
sense for family tradition, perhaps even a certain pride of personal integrity. 
And in all that cases, it need not be a sign of accepted and internalised op-
pression.  

Should one say that for reasons of a dramatically changing society like 
the German, it might be helpful to adopt the French system, since a radical 
laicistic state would minimise such conflicts by strictly forbidding any pres-
ence of religious symbols in the public sphere? I do not think so. The key is-
sue remains the same in both circumstances, namely that the legal system 
(jurisdiction as well as legislation and the executive agencies) here has to 
come to terms with the fluidity of symbolic representation. It has to deal with 
a sphere of signs and symbols the dimensions of which are infinitely open for 
new interpretation.  Belonging to a symbolic species, human beings are living 
within networks of symbolic representation in which significance is gener-
ated within infinite sign-processes. That is a paradigm of what Georg Simmel 
has called immanent transcendence,14 a transcendence from within.15 

 
 
2. BEYOND NATURAL LAW AND REDUCTIONISM 

Claiming responsibility for the legal sphere does not necessarily mean to 
refer to natural law or its modern equivalences and successors, mainly to be 
found in Kantian philosophy. Restoring religious sources of political author-
ity would not help even if it were confined to the most fundamental ethical 
principles such as human dignity, freedom or social justice. But there is actu-
ally not even a demand to do so, since one of the most common presupposi-
tions of such attempts is misleading: the presupposition that without natural 
law (and its legacy) human law was exposed to a fatal relativism. 

It is often argued that without a point of view beyond positive law, a 
critical attitude toward a given legal system would be impossible and there-
fore blind obedience to law will result from legal positivism. Gustav Rad-
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bruch’s famous statement that during the Weimar Republic legal positivism 
has undermined jurisprudence and made judges and lawyers helpless and 
defenceless thus paving the way for German National Socialism is not as con-
vincing as usually supposed. But, the other remark cannot be denied either:  
Hitler’s leading jurists used precisely those concepts and legal strategies that 
were attacked and firmly criticised by legal positivism such as general 
clauses, concept-vagueness and reference to public feeling (Volksempfin-
den).16 And it must be added as well, that Radbruch showed no adherence to 
that kind of positivism he was blaming in his statement. It is nothing but a 
myth that he took a turn from positivism to natural law thus introducing a 
general tendency of German’s post-war philosophy. The various editions of 
his ‘Philosophy of Rights’ show from the very beginning that law is conceived 
by a triad of legal security, justice and expediency, which puts the principle of 
positivity (Rechtssicherheit) into an internal balance with the other two prin-
ciples. The interplay between these principles avoids the tendency to subor-
dinate the legal system to positivity totally. Only a mono-culture of security-
aspects leads to a form of positivism that made jurisprudence defenceless 
against totalitarianism. Thus, Radbruch’s own philosophical position had no 
need for self-correction or for substituting legal positivism by natural law. 
Radbruch never intended to use ‘law’ as a normative category for separating 
human law from the purely arbitrary decisions of political leaders. Actually 
he stroke out a third way: a self-critical understanding and use of positive 
law. Accepting the finiteness of human law and its need for correction and 
prudent adjustment –which for him was an attitude developed and practiced 
in protestant religion, especially in Luther’s doctrine of the two govern-
ments– throughout his academic and political career Radbruch pleaded for a 
positivism that acknowledges the ambivalences within any given legal order 
but holds on to its procedures and its rationality. Such kind of positivism is 
able to improve law by means of jurisprudence. Such a kind of positivism 
could be baptised ‘reflective positivism’ – a positivism that shows no resem-
blances to positions frequently criticised by advocates of natural law.  

Instead of retelling the story of an alleged renaissance of natural law and 
its long shadows in protestant theological ethics,17 I think it is more fruitful to 
distinguish different versions of positivism and to examine whether they are 
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convincing. And maybe some of them are even compatible with a theological 
point of view. 

The first version of defining legal positivism is known as the separation 
thesis insisting on a sharp distinction between law and morals, between law-
obedience and morality. Legal philosophy and legal ethics are seen as 
autonomous spheres in mutual independence. Therefore positive law entails 
only rules of external behaviour.18 It does not oblige people to share certain 
moral standards and it does not presuppose ethical convictions as well, which 
on the contrary flourish only on a level of personal conscience and inward 
beliefs. On first sight the separation thesis seems to support cynicism, relativ-
ism and defeatism and thus legal positivists are often accused of attitudes 
undermining social cohesion. Theologians additionally very often claim the 
thesis ‘auctoritas non veritas facit legem’ would implement an atheistic world 
view. Considered more closely one has to acknowledge that ‘nothing in the 
“conceptual separation” thesis commits the legal positivist to the proposition 
that there is no moral truth or that moral propositions are necessarily subjec-
tive or relative’.19 Legal positivism is not necessarily linked to a reductionist 
point of view that downplays ethical concerns by taking them as mere ex-
pressions of irrational beliefs. Of course one cannot deny legal positivism is 
partly founded in Comte’s concept of positivism and has called for reforming 
jurisprudence in accordance with natural sciences. Historically spoken, it has 
abrogated value claims in order to establish so-called ‘pure legal studies’ in 
behalf of a rather reductionist programme of ‘unified science’ (Einheitswis-
senschaft). Even though this tendency is widespread, it is nevertheless not 
the characteristic trait. Distinguishing the rule of law from moral beliefs does 
not necessarily deny an overlapping dimension between both sides. Nor does 
it force a legal positivist to believe, that concerns about unjust law are per 
definitionem meaningless. The separation thesis is a conceptual thesis so it 
must not be confused with political statements of this sort. It is compatible 
with a wide range of metaethical theories and therefore does not necessarily 
privilege a non-cognitivistic or a relativistic interpretation of ethics. The 
separation thesis is indeed compatible with moral criticism of law. It only 
claims that even in that case norms are not necessarily to be transformed into 
legal norms simply because they are morally accepted. The idea that morals 
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and law must be separated for principle reasons, could be spelled out as the 
thesis that both are not necessarily connected to each other.20 This sheds new 
light on the Radbruch case. Radbruch in fact was hinting at a historical coin-
cidence between legal rules and inhuman morals and not at a causal nexus 
between legal theory and non critical obedience.21 

 
A second strategy to define positivism is claiming scientific approaches 

to the legal sphere have to be merely descriptive and thus they have to ob-
serve legal facts exclusively from a sociological perspective. Legal realism for 
example is treating law by fading out any remembrance of substantial norma-
tive claims people normally are taking for granted. But this tendency is not 
inevitably combined with legal positivism – especially not with jurisprudence 
as a practical science. Participants in legal processes, for instance a judge who 
has to decide how law should be applied or whether a judgement is justified, 
might coherently argue that they can apply the separation thesis without de-
nying the relevance of normative principles embodied in legal norms and 
internally linked to them.22 

 
Another well-known candidate of positivistic attitudes toward law turns 

to the state’s monopoly on legitimate violence: Legal norms – in contrast to 
moral norms – are definable with regard to the state’s ability to sanction vio-
lations. The legislator does not just appear as the authoritative source of 
norms, and he does not just promulgate what should be done, moreover he 
possesses the power to reinforce behaviour. According to Kant’s famous 
statement, legal norms are internally connected with the use of coercion 
(Zwang) as a means of ‘hindering a hindrance of freedom’.23 Since tort ne-
gates the rights of others, the legal use of force negates this negation and is 
thus justified by the rule of logical coherence and non-contradiction. Legal 
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norms are essentially supported and assisted by force. They are introduced to 
oppose violence and to ensure freedom, but therefore legitimate violence has 
to be maintained and (has to be) kept present. In contrast to this, moral 
norms address themselves to actors who freely agree to standards (that) be-
longing to their autonomous self-understanding. Against this background 
legal positivism can be defined as a force-orientated legal theory that consid-
ers coercion as decisive for law in general. Max Weber may count as an au-
thor introducing the paradigm.24 

 
 
A SHORT REMARK ON SOVEREIGNTY: 

Describing the legal sphere by its internal link to force has attracted 
many authors, in contemporary times especially Jacques Derrida25 and Gior-
gio Agamben,26 who offer a phenomenological re-reading of Walter Benja-
min’s Critique of Violence.27 According to it, law and violence become indis-
tinguishable in a certain respect. In order to exclude it, violence must be in-
cluded as well; in order to keep it at distance, violence must be held present; 
in favour of a ‘normal and ordinary’ life an extra-ordinary power must be in-
troduced into the legal system. From a phenomenological point of view, law 
represents violence as its own so to speak dark side. When Carl Schmitt criti-
cised legal positivism for concealing the actual source of legislation, namely 
sovereignty, he also explained sovereignty as the unlimited power to pro-
claim the state of emergency by temporarily suspending the rule of law.28 
This criticism was once again introduced into legal philosophy by Derrida 
and Agamben as a counterbalance to liberalism, which is accused to disre-
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gard and hide deep conflicts within society. According to this criticism, mod-
ern states (as described by legal positivism) conceal their power to control 
and lay claim on people’s life.29 Since this left-wing Schmittianism leads to a 
controversy considering the role of religion in the public sphere, I shall 
comment on it later (in part III). For now it will suffice to ask whether this 
orientation on violence and coercion does indeed characterise legal positiv-
ism.  

 
To clarify the concept of legal positivism it is helpful to distinguish be-

tween orders backed by violence on the one hand and the legal order on the 
other. The brute force of a gunman taking my money, the power of command 
forcing a soldier to obey and the correlation between legislation and coercion 
are quite different phenomena.30 A refined concept of legal positivism thus 
hints at the self-binding force that is implied in a democratic society and its 
forms of legislation. In such a society the legal sphere cannot be reduced to a 
mere execution of power, since it both presupposes and challenges a certain 
kind of self-understanding. Legal rules are addressing themselves to those 
who are obliged to act according to them in quite another way than the im-
perative ‘Money or life!’ does. One reason not to confuse both cases is to be 
found in the dimension of continuity. ‘Power gives existence to a law for the 
moment, but it is upon reason that it must depend for its stability’.31 But what 
is even more decisive is the dimension of significance which asks for a signifi-
cant response of people living under the rule of law.  

It has been one of the merits of Austrian Legal Scholar Hans Kelsen to 
offer a version of legal positivism focused on a theory of meaning that inter-
prets legal rules from within. According to Kelsen the legal sphere must be 
regarded as a coercive order which nevertheless bears a certain meaning, that 
is marginalised when law is analysed from a mere sociological point of view. 
Legal norms are constituted within a specific autonomy of a meaning system 
(in der ‘spezifische[n] Eigengesetzlichkeit einer Sinnsphäre’32) which implies 
that external and internal perspectives are inseparably linked together. The 
legal sphere thus discloses forms of self-interpretation which cannot be set-
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aside without ending up in reductionism. Seen from the perspective of par-
ticipants neither recourse to a means-ends-rationality nor to the mere force 
to establish rules suffices in order to develop an adequate understanding of 
the legal sphere. The significance of law is constituted not only by formal 
procedures, but in the light of a certain understanding what it means to par-
ticipate in legislation. Law is promulgated by already presupposing legal 
rules. Hence the legitimacy of legislation depends on the form of continua-
tion by which legal rules are settled. The rule of law is determined by a cer-
tain way to introduce new rules. This is done with reference to a rule of rec-
ognition.  

What Kelsen has called law’s basic norm (Grundnorm) resembles in 
some regards a first principle as it is requested by all sorts of foundationalism 
and metaphysics, but nevertheless means something quite different. It is not 
an axiom or last standard, from which substantial norms are derived accord-
ing to deductive programmes of justification. Rather it is an explanatory 
principle of how norms are to be identified. The basic norm characterises 
norms as legal norms and it does so by means of a certain self-understanding. 
The rule of law is a decisive way to interpret what ‘a government of the peo-
ple by the people’ actually means. It identifies the realm of legal procedures 
not as something done to us, but as something we do.33 

The consequences seem to be simple: even if legal positivism establishes 
morally neutral norms, it cannot be characterised by neutrality in all its re-
spects, since it belongs to and again hints at a certain self-understanding of 
citizens. To stick to the primacy of law is nothing but an agreement with re-
gard to the ways in which legal rules are open to change and replacement. 

 
 

3. ON NEUTRALISING NEUTRALISATION 

In former paragraphs of this paper I have used the concept of ‘neutrali-
sation’, which deserves a short comment. As a legal concept ‘neutrality’ is 
precisely defined. The legislator’s clear and distinct words prohibit the state 
and its agents to intervene into religious affairs and compel them to keep a 
neutral position with regard to religious conflicts or competition. Treating all 
inhabitants according to the rule of equality, logically implies not to privilege 
a particular religious tradition. As a legal strategy ‘neutralisation’ functions by 
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introducing several distinctions: firstly, law only determines external aspects; 
it does not comment on or intervene into internal aspects of belief systems. 
Secondly, law guarantees the freedom of religious conviction by ensuring the 
right of being freed from religion. Any use of force or necessitation is thus 
against the principle of religious freedom. Thirdly, the state cooperates with 
religious groups and societies only insofar as they are legally conceived as 
cultural agents operating for the sake of p.e. social welfare or historical tradi-
tions. The state may acknowledge the fact, major groups of citizens still be-
long to distinct religious confessions and thus are playing an important role 
within society. Nevertheless, acknowledging these groups as agents on a 
common field does not imply that the state itself confesses to any of them or 
takes a religious stand. Thus, external versus internal affairs, cultural tradi-
tion versus religious statements, liberty from coercion versus freedom of be-
lief, or to summarise: political reality versus religious symbolism, are means 
of determination, by which neutrality is explained and defined. As far as 
these distinctions are at work, the condition of neutrality is fulfilled. 

The legal construction of neutrality, however, settles just one layer of 
meaning, but as a matter of fact there are some other dimensions. ‘Neutrali-
sation’ belongs to a network of metaphors that organise a theory of moder-
nity and constitute a specific concept of liberalism. In these contexts the term 
remains indeterminate and vague. Strictly spoken, a neutrum is a nei-
ther/nor, a case of indeterminateness with regard to basic distinctions. But 
seen from a perspective of metaphorology ‘neutrality’ refers to a field of in-
terpretative concepts such as ‘basis’, ‘substance’, ‘territory’ or ‘region’, which 
conceive reality as a (‘somehow’) common ground (Bodenmetaphern). Ene-
mies are thus invited to meet on ‘neutral ground’ in order to start negotia-
tions, while each of them is protected by a foreign sovereign not involved 
into their conflict. A third or Thirdness in general (as understood by C.S. 
Peirce) is needed to settle neutrality. However, neutrality must not be con-
fused with real synthesis or dialectical thirdness which is capable of sublating 
an opposition. ‘Neutralisation’ is not ‘reconciliation’. It is just an act of nulli-
fication, the opening-up of an independent territory where the existing con-
flicts are set aside.  

Of course, on neutral ground, enemies get a chance to avoid enmity and 
to transfer a violent conflict into discursive rationality. But ‘neutralisation’ 
does not per se reach that far. It is rather a bracketing of the conflict in ques-
tion and thus a power to transform something ‘real’ into a mere possibility. 
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Enemies might return to the battlefields but they do not get a chance of do-
ing so for the time being, since a supreme power prevents this outcome.  

By neutralisation the wild forces driving conflicts are smoothed out. This 
is accomplished simply by a displacement, a removal from one realm (the 
battle-field) to another (the neutral zone): a transition through which a con-
flict is transformed, without being solved. What once appeared to be the cen-
tre of a severe dispute is turned into a minor matter. What in the beginning 
seemed to be the hot spot becomes a marginal side issue by changing the 
context. To prohibit religion to conquer the public sphere is hence a means 
to cool it down by transferring it into private opinions and individual atti-
tudes.  

 
Religion does not seem to make a difference any longer. Setting it aside 

seems to constitute the public sphere. Carl Schmitt has described the history 
of modernity as the process of replacing the organising centre of a world by a 
new one – an exchange in which the former centre becomes first controver-
sial, then peripheral and somehow negligible. In such a manner religion was 
neutralised by natural theology and metaphysics, metaphysics by ethics, a 
moral point of view by economic rationality and (as a last step towards the 
Age of Neutralisation) economics is subverted by a bare technocracy. Thus 
‘secularisation’ is nothing but an aspect of ‘neutralisation’ and its final stage 
leads into a situation in which nothing counts as absolute except nothingness 
as such. The neutralisation of religion ends up with a void that lacks any 
meaning and significance and thus can be coupled with any belief and ideol-
ogy at all. With machines and arms capable of countless forms of usage, de-
ployable by each and every belief-system, the former value of safeguarding 
neutrality has turned into a position of non-interference. 

As a consequence ‘neutralisation’ occurs within the sphere of symbolic 
forms. The human sense for significance and meaningfulness is conquered by 
neutrality, the impact of which bleaches out whatever may give human lives a 
particular colour. Schmitt made this point earlier in his life when comment-
ing on the Roman Catholic Church and its representational power. Catholi-
cism served as the outstanding paradigm of representation, since it combines 
the aesthetical form (liturgy and the manifestation of Art), the legal form 
(Canonic Law) and sovereignty, a standard against which the liberal state 



RELIGION AND THE LEGAL SPHERE 53 

 

appeared to be pale and weak.34 According to Schmitt, liberalism and democ-
racy lack what the Roman Catholic Church manifests by its very nature: a 
sense for representation based on the mystery of incarnation. ‘Representa-
tion’ is mainly a manifestation of presence, grounded in the transubstantia-
tion of bread and wine into Christ’s body. Compared to this real presence, a 
modern political state represents nothing at all. The best that can be said 
about the rule according to which the public sphere operates is that it is 
guided by formal rationality that refers means to ends without any particular 
significance. Instead of representation and engagement we find general ten-
dencies of replacement and mutual exchangeability. Since nobody represents 
anything particular, everyone can be replaced by someone else. Functional-
ism prevails. Every sign can be substituted by just another sign and every 
value can be converted into a new one. Since the process of neutralisation 
results from a loss of representational forms, the visible Catholic Church for 
Schmitt serves as a reminder and as a katechon,35 the only solid rock that 
breaks the waves of relativism. 

Against this background, the key issue seems to be how to relate the 
concept of neutrality to the metaphor of neutralisation, i.e. to answer the 
question whether the rise of an entirely formal legal system has to be judged 
in the light of a general tendency towards neutralisation and functionalism, 
or not. The reign of law obviously establishes formal procedures that equalise 
the variety of teleological ideas. Does law make religious attitudes indiffer-
ent? Does the legal order spread ideas of indifference and disengagement 
among the citizens? (That would imply the state’s claim of remaining neutral 
in fact alters the social climate and establishes a society that regards religious 
matters from a sceptical and even cynic point of view. Thus the intention of 
remaining neutral is transformed into a quasi-confession to neutrality,36 
which is not neutral any longer.) 

As Habermas has indicated, under such circumstances a society would 
put a strain on religious believers who have to waive their deepest confes-
sions in the public sphere, while non-believers win the price of already being 
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well adjusted to the modern condition.37 The burden to translate personal 
beliefs into a public rationality therefore lies mainly on religious groups, 
while non-religious people appear, as natives in the land of common sense to 
whose mother-tongue religions have to adapt. If liberalism wants to balance 
this inequality, it should be blended with a politics of recognition. 

 
With regard to this on-going debate, philosophy of religion once again 

should take into account some of its basic distinctions. Distinguishing be-
tween ‘civil society’ and ‘state’ Hegel hinted at the gap by which the sphere of 
individual and particular interests is separated from a sphere in which refer-
ring to generality is institutionalised.38 The ‘rule of the law’ established by the 
state is not just a means to fortify expectable behaviour in favour of posses-
sive individualism found in society. The reign of law rather anticipates a gen-
eral –or perhaps even– a universal point of view, a thirdness that cannot be 
reduced to individual demands and interests or to the welfare of social 
groups.39 The Rechtsstaat (a state under the rule of law) represents a com-
mon rationality that must not be confused with the sum-total of individual 
reason or the majority of votes. Reason is implemented into legal order by 
categories which organise and structure it. Therefore the state does not just 
remain above conflicting parties in neutrality, it rather promotes a distinct 
way of distinguishing between particularity and universality. Due to its 
strategies of drawing distinctions the legal order indeed affects religious life 
and challenges people to rebuild and transform their religious traditions. 
This does not happen by political indoctrination or intervention into reli-
gious affairs nor by pushing believers towards a non-engaged conformity. But 
the fact that responsibility for a common ground is claimed, affects the man-
ner in which the society’s members understand themselves. It challenges 
them to act according to this self-understanding. The legal order, even as an 
external standard and formal frame, is re-interpreted by the approval legal 
order finds in people’s behaviour. This generates feedback between formal 
order and the self-understanding of citizens – for instance when they are in-
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dividually redefining their religious beliefs with regard to their life-world.40 
Common rules (even the formal norm of equality) are not an adverse fate 
that drives zealotic religious believers into a foreign world dominated by neu-
tralising forces. Religious believers themselves are acquainted with the task of 
transforming merely subjective opinions into candidates for agreement. They 
learn to regard their own position from a different angle. What Kant has 
called the extended way of thinking (erweiterte Denkungsart), the capability 
to reinterpret one’s own judgements from the point of view of others,41 
shapes their behaviour from within. Hence religion is continually trans-
formed by translation, it is not exposed to external oppression by neutralisa-
tion. Schmitt´s criticism indicates a striking problem of formal procedures, 
but it underestimates the ways in which civil societies respond to the situa-
tion. 

 
Traditionally Protestant Theology lays much emphasis on its interpret-

ing the rule of law as a human enterprise governed by reason alone (not as a 
lex divinum or as an incorporation and depiction of God´s holy will). This 
leads to a critical understanding of the legal sphere. From a theological point 
of view it is quite clear, that human law always entails an ambivalence that 
may be spelled out dialectically. On the one hand, law always nourishes and 
cherishes expectations of infinite justice that exceed given circumstances and 
sometimes even human potentialities. On the other hand it nonetheless re-
mains a pragmatically used instrument with all its ambiguities. The concept 
of formal law is connected with the idea of law42 – the latter imputes a rela-
tionship of mutual recognition, while the former just holds on to methods of 
equal treatment. Without such concept (i.e. without positive law) there 
would be no law at all. However the legal sphere entails more than just a 
formal order, it is impregnated with a surplus of meaning, embedded in and 
with the rules (as internal principles) but also transcending the limitations of 
formal procedures. As the judicial application of law is not just a mechanical 
technique, but requires an ability to judge (Urteilskraft), acting according to 
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the rule of law entails an understanding of law, which acknowledges an im-
portant fact – namely that legal rules are not only restrictions but also pre-
conditions of human liberty. Therefore the legal sphere bears a significance 
which cannot be grasped by one-dimensional interpretations.  

Again, there is no reason to refer to these deeper dimensions too sol-
emnly. Celebrating them does not make any sense, since abundance is not 
only a solution but also a problem. It is precisely the presence of other di-
mensions that expose the legal sphere to tremendous claims and longings 
that cannot be fulfilled. Distinguishing law and justice, procedures and ex-
pectations, legislation and morals is therefore a task which is always in need 
of continuation. Thus, one conclusion of my argumentation in this paper 
could be to emphasise that reflective positivism resembles in some respects 
what Tillich had called a faithful realism – with the exception that it does not 
plea for an ontological approach to natural law, but invites to take human 
legislation seriously. 
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I outline and examine Prof Moxter’s thesis, that State Law, to be ef-
fective, must not be obeyed only from fear of punishment, but needs 
the habits of reverence and obedience that may be learnt within reli-
gious sects, even though the modern State should not endorse or de-
pend on any particular religious faith. One response is that, at least in 
the United Kingdom, such habits of reverence and togetherness are 
more likely to be learnt within non-religious groupings, and people 
mostly prefer a ‘convenient’ State to a high-principled one. Secondly, 
even such convenient, ‘secular’ States actually do depend on unvoiced 
and contentious principles that amount to a shared, polytheis-
tic religion: we may need to follow along with that State religion (or 
at least suppose we do), but should also remember the possibility of 
some occasional call to abandon those old certainties. State Law is 
not God’s Law. 

 
KEYWORDS 

secularism, anthropocentrism, custom, law, religion 

 

                                                 
1
 This was first written in response to an earlier draft of Prof Moxter’s paper: some of the refer-

ences are not to be found in the current version, but do - I hope - still illuminate aspects of his thesis. I 
have profited from the comments of Gary Chartier, and from issues raised in another conference, on 
Reason, Theology and the Genome, held in Oxford on 9

th
 October 2010. 



58 STEPHEN R.L. CLARK 

 

 

1. THESIS 

Professor Moxter’s thesis, as I understand it, runs like this. The Laws 
(that is, the laws established in a particular jurisdiction) have as their princi-
pal support the threat of violence against offenders, and are not now directed 
towards any particular problematical conception of the good life. It may be 
that the origins of Law lie in the mythical, as Axel Hägerström, a Swedish 
‘legal realist’, contended: once upon a time, and not all that long ago, there 
was indeed a shared conception of the human and divine, which the Laws 
expressed. ‘Religion’ and ‘Law’ amounted to the same thing: the bonds that 
created a community of mortals and immortals. ‘New Laws’ were paradoxical: 
in some regimes indeed proponents of such additions to the stock did so at 
risk of their lives. But that is not now the meaning attached to Law in a mod-
ern ‘secular’ state, since there is no such fully shared conception, and no hu-
man-divine community. We don’t all live – subjectively – in the same mythis-
torical world even though we certainly share the same ‘objective’ reality. ‘The 
state has to remain neutral with regard to the religious beliefs of its citizens. 
Political legitimacy does not depend on Christianity or any other religious 
tradition or on a theological background’ (Moxter p. 36). Prof Moxter differs 
from Hägerström, however, in supposing that the residual colouring of the 
Law by mythical or metaphysical conceptions cannot so easily be eradicated 
or dismissed. He differs also from those who hope to ground obedience or 
respect for the Law simply in the concept of ‘natural law’. Even if there is 
such a ‘natural law’, perhaps identical with ‘the moral law’, and even if there 
is general agreement at least on some aspects or details of that ‘moral law’, 
the Law is not simply identical with that moral law: the fact, if it is one, that 
some act or omission is ‘immoral’ does not of itself require that it also be ‘il-
legal’. But ‘natural law’, in any case, suffers from the same ambiguities and 
disagreements as religion itself. 

‘Legal norms are essentially supported and assisted by force’ (p. 47), but 
if they were only to be obeyed for fear of violent reprisal they would be indis-
tinguishable from the threatening commands of bandits. As the greatest of 
English political philosophers, Thomas Hobbes, insisted, though ‘covenants, 
without the sword, are but words,’2 a peace sustained only by fear of the 
sword is not peace at all. ‘For Slaves that work in Prisons, or Fetters, do it not 
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of duty, but to avoyud the cruelty of their task-masters.’3 So although the 
modern secular state cannot privilege or endorse any particular moral or reli-
gious belief, it may also allow – and even support – the existence of Religions-
gesellschafte, and similar institutions, within which people acquire and culti-
vate ‘a sense of togetherness as well as shared beliefs and an idea of obliga-
tion’. While such institutions ‘no longer hope for enforcing their ethical 
claims directly, they have to make do with translation and transformation in 
order to obtain general acceptance, when their suggestions appear plausible 
to a democratic majority for perhaps quite different reasons’ (p. 40).  

Hobbes, of course, insisted that  

it is annexed to the sovereignty to be judge of what opinions and doctrines are 
averse, and what conducing to peace; and consequently, on what occasions, 
how far, and what men are to be trusted withal in speaking to multitudes of 
people; and who shall examine the doctrines of all books before they be pub-
lished. For the actions of men proceed from their opinions, and in the well 
governing of opinions consisteth the well governing of men's actions in order 
to their peace and concord.4  

Liberal societies certainly have not wholly abandoned that practice: wit-
ness legislation against racist speech, or holocaust denial, or reasoned de-
fences of whatever crimes the public is currently offended by! But we do now 
have good historical reasons to abandon any attempt to require the State to 
insist on some particular ethical or religious vision not immediately shared 
by just about everyone within its power. That way lie tyranny and civil war.  

‘Laws establish a deontological order that refrains from teleological insights. 
They cannot promote a certain world-view or reply to questions concerning 
the meaning of life. As a consequence of this self-restriction the legal order is 
depending on social resources: on contexts in which such questions can be 
treated and on communities in which attitudes and virtues are cultivated that 
comply with a basic demand the formal legal order itself cannot achieve’ (p. 
41).  

It is worth adding that even the simple threat of violence depends, for its effi-
cacy, on the widespread belief that imprisonment, torture and execution are 
to be feared above all else – a belief that even atheistical philosophers have 

                                                 
3
 Hobbes, Leviathan, p. 254 (ch. 20). Such slaves, Hobbes notes (p. 253), may justly break out, 

and capture or kill their masters, whereas proper subjects may not justly do this, having consented to 
obey. 

4
 Hobbes, Leviathan, p. 233 (ch. 18). 



60 STEPHEN R.L. CLARK 

 

 

often questioned. It is not after all so easy to insist that the State be neutral 
between competing world-views: those who are immune to the threat of im-
prisonment, torture and execution cannot be thus coerced into obedience. If 
they obey it must be because they think it right to do what the State requires. 

So while many subjects of the Law may obey it merely because of the 
threat of violent retribution, and others because they recognize the general 
convenience of secular regulations, those same laws may also be obeyed as 
minimal transformations of ethical or religious norms acceptable to particu-
lar religious institutions. And perhaps this is necessary for the stability of the 
State. The ceremonial and symbolism with which even secular Law is sur-
rounded are not merely superstitions, to be eradicated from a rational under-
standing.  

‘The legal sphere thus discloses forms of self-interpretation that cannot be set-
aside without ending up in reductionism. Seen from the perspective of partici-
pants neither a recourse to a means-ends-rationality nor to the mere force to 
establish rules suffices in order to develop an adequate understanding of the 
legal sphere. The significance of law is constituted not only by formal proce-
dures, but in the light of a certain understanding what it means to participate 
in legislation’ (p. 50).  

Even those without a close attachment to any particular religion, may still – 
for example – recognize that ‘the cross in the courtroom may be a sign re-
minding the magistrate, the lawyers, the defendant and the public that mis-
judgement is a reality and that he, who is sentenced, might in fact be inno-
cent’ (p. 43). Whether this is really what the symbol means to most of its au-
dience, whether they even notice it, or whether the same or some equivalent 
effect might be gained by sometimes replacing the cross with the Star of 
David or the Hand of Ali, are all presumably empirical questions – but there 
is something to be said for also maintaining a known regional tradition rather 
than seeking to update it in accordance with some abstract conception of 
State neutrality, or even in order that it be understood in precisely the way 
that Prof Moxter hopes! 

In summary: Prof Moxter, as I understand the thesis, is proposing a role 
for religious and similarly ethical belief even within the boundaries, and insti-
tutions of a modern secular State. The alternative, of radical laicism or mili-
tant secularism ‘would imply that the state’s claim of remaining neutral in 
fact alters the social climate and establishes a society that regards religious 
matters from a sceptical and even cynic point of view’ (p. 53). This is to deny 
religious liberty in practice, while proclaiming it in theory, by compelling 
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people to keep their world-views entirely ‘private’. The Law, on this account, 
has indeed no more weight than the bargains made by desperate brigands to 
share out their loot,5 and it is positively wrong to think otherwise.   

What human beings can achieve without the aid of revelation is a limited 
agreement on a set of rules founded on these shared disapprovals, rules that 
may be sufficient to secure some degree of social harmony, so that human be-
ings can live together in political communities, but that do not direct human 
beings toward their final end, the knowledge and love of God. Only divine law 
does that.6  

And if no divine law is admissible, no agreed teleology, then the rules 
are all we have. Such laicism is made still more dangerous to liberty when the 
boundaries of the ‘private’ and the ‘public’ are so clearly disputable. It has, 
indeed, all the drawbacks of a monolithic, triumphalist religion, in which the 
elite – without even appealing to openly Hobbesian arguments – tell every-
one else not only how they must behave, but how they must think and feel! 
They are not even to vote according to their consciences, unless they can in-
vent for themselves some widely accepted ‘secular’ reason for a particular 
outcome (under some different description). The better, historically 
grounded, notion of the secular state is an attempt to allow people of many 
different faiths and Weltanschauungen their liberty, on condition that they 
make no attempt to enforce their own particularities on those of a different 
faith.7 It does not require the State to remove all traditional symbolism from 
its own activity, nor to forbid all appeals to particular religious or ethical sys-
tems. Only in exceptional cases – perhaps one example would be animal sac-
rifice – does it forbid citizens to do even in private what they believe they 
should. The Law of a particular state or region is, notionally at least, agreed 
between all parties, and obeyed for a variety of reasons. We may hope that 
where there is massive disagreement between particular communities some 
liberal solution can be found, without appealing to any problematic ethic or 
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metaphysic. But in practice, we can only agree that what works works. If mi-
norities are happy enough to live in a realm whose problematic ethic and 
metaphysic nonetheless allows them reasonable liberties, there is no need for 
the governing classes to hide or forget their faith. Secularists may suggest 
that Jews or Muslims or Hindus are offended by the Christian origins, and 
residual associations, of midwinter or spring festivals: Jews, Muslims and 
Hindus themselves show no trace of this offence, and are often rather pleased 
than otherwise that there is some mention of the sacred or divine even in 
contemporary Britain. Such merely secular festivals as the Summer Bank 
Holiday mean much less, even to secularists! 

 
 
2. ANTITHESIS 

According to Sextus Empiricus, writing in the second century AD, ‘a law 
is a written contract among citizens, transgressors of which are punished.  A 
custom or usage (there is no difference) is a common acceptance by a num-
ber of people of a certain way of acting, transgressors of which are not neces-
sarily punished. For example, there is a law against adultery, but with us it is 
a custom not to have sex with a woman in public.’8 In most modern Western 
countries, the reverse is true!  Might this model of social order be enough? 
The law’s authority derives solely from a written contract, with clearly de-
fined sanctions (though it is unlikely that everyone in the region has literally 
signed up to it, and the notion of a binding contract which no-one need actu-
ally have signed is at least obscure). Custom governs as far as it does merely 
by habit, and perhaps by disapproving glances. Neither law nor custom need 
be universal – indeed that is Sextus’s principal point: homosexual acts were 
criminal in Rome, but not – he says – in Persia.9 This diversity of law and cus-
tom is one argument against our knowing that there is a single, universal 
truth about how people should behave, though it is not, by itself, a very pow-
erful argument: people also differ about matters of supposedly neutral fact, 
without our needing to suppose that there is no real fact of the matter, or 
that we cannot find it out! 
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Nonetheless, one response to diversity and culture clashes is to respect 
‘the gods of the country’: sensible foreigners had better be well-behaved by 
the local standards, whatever their private beliefs about foreign follies. 

All good people agree, 

And all good people say, 

All nice people, like Us, are We 

And every one else is They: 

But if you cross over the sea, 

Instead of over the way, 

You may end by (think of it!) looking on We 

As only a sort of They!10 

All laws and customs amount merely to local by-laws, even if their au-
thors and devotees claim a larger office, and we obey them merely for con-
venience. Of course, this is not always what we feel about those laws and cus-
toms. Even modern secularists – perhaps especially modern secularists – be-
lieve that their own laws and customs are, as it were, ordained from on high.  

The average agnostic of recent times has really had no notion of what he meant 
by religious liberty and equality. He took his own ethics as self-evident and en-
forced them; such as decency or the error of the Adamite heresy. Then he was 
horribly shocked if he heard of anybody else, Moslem or Christian, taking his 
ethics as self-evident and enforcing them; such as reverence or the error of the 
Atheist heresy.11 

But let us suppose a secularist who has fully internalized Sextus’s obser-
vation: the Law has no authority beyond that of (notionally) written contract, 
and need not be universally acknowledged or applied (especially as the very 
notion of such a contract depends on prior acceptance of such notions as 
transferable property and personal agency). Still less should custom be reck-
oned universal. People simply do follow custom (until they notice a reason 
not to, or get tired of it). People simply do agree that their behaviour, and 
their neighbours’, should be governed by Law, as the best available alterna-
tive to the war of each against all that Hobbes described. And the most seri-
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ous challenge to the rule of Law is not from obvious criminals, but from ide-
alists of another sort. As Chesterton also remarked, ‘thieves respect property. 
They merely wish the property to become their property that they may more 
perfectly respect it. But philosophers dislike property as property; they wish 
to destroy the very idea of personal possession’.12 It is those who don’t respect 
property (as one variety of anarchist did not) or who think that ‘property’ 
should be assigned, as a matter of principle, quite otherwise than it is, that 
were more to be feared. 

The Convenient State, in other words, sometimes seems much more at-
tractive than a State that trades on its mythistorical associations. Many of us 
in the United Kingdom are deeply suspicious of politicians who have grand 
ideals (especially if they express them in vaguely religious terms). We are 
conscious that we are all subject to Parliament only by a series of historical 
accidents, whereby the government of these islands was gradually central-
ized, and gradually took over the responsibility for more and more of the 
new-formed nation’s life. What most of us want from the government is sim-
ply the efficient management of such services as are generally thought to 
need a central controller: the money supply, the defence forces, care for the 
poor. We acknowledge no greater respect for such servants than we do for 
plumbers, electricians, car mechanics and waste disposal merchants – and 
sometimes very much less! If it turns out that things would be ‘better’ man-
aged without the central control, most of us are happy to see the services de-
centralized or denationalized. We are happy enough even to see the Kingdom 
be dis-United again – though we would then complain most bitterly about 
border controls, and the inconvenience of  being a foreigner abroad in what 
was once our national territory. There are people, of course, who positively 
wish the Kingdom to be disunited, moved by a romantic nationalism with 
mythistorical and quasi-religious overtones, but most middle-class English, at 
least, think them rather weird! 

This is not a defence of the extreme laicism that Prof Moxter mentions: 
however irritated we may be by the particular customs of our dissenting 
neighbours, or how baffled by their manners, most of us have no real interest 
in banning either their private or their public customs. People may wear what 
they like (except in France), eat what they like, speak as they please, and 
paint their front doors purple (unless of course they live on some controlled 
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estate, where the bargain was spelt out beforehand). We’re even fairly relaxed 
about the Adamite heresy nowadays unless it really is an ideology. Too 
openly a patriotic attitude is vaguely suspect, though we concede that some 
people get excited about the World Cup and Eurovision. Politicians – weirdly 
by any historical notion of what the State is for – attempt to associate them-
selves with winning football teams and successful song-writers, perhaps be-
cause it is obvious that the residual affection most of us feel for the Queen-
in-Parliament is indeed residual, and unlikely to rub off on them! Bishops, 
Rabbis and Imams may get reported in the media, and some of them get seats 
in the House of Lords – but there is little sense, here in the United Kingdom, 
that they have any large authority, and they clearly lend none to the State. 

So as far as this country or gaggle of countries is concerned, Prof Mox-
ter’s notion that the State or the Law can get some authority from its agree-
ment with what we learn, or some of us learn, in churches or other religious 
groupings, doesn’t seem to apply. We learn how to socialize in schools, clubs, 
colleges and work-places much more than in churches, and it wasn’t wholly 
ridiculous of Norman Tebbit, back in 1990, to suggest – in an interview with 
the Los Angeles Times – that it mattered which cricket team we supported in 
international competition if we were to count as British! The Protestant Ref-
ormation was once important to the British, and the national religion was 
almost defined by our attitude to the Bishop of Rome (and any other foreign 
prelate), but even faithful Christians (let alone Jews, Sikhs, Muslims, Hindus, 
Buddhists, Jedi, ‘Brights’13 and the uncaring majority) don’t now consider that 
the United Kingdom is united by an idea: we thoroughly dislike the situation 
in Northern Ireland, and are readier to see the religious conflicts of Scotland 
in terms of football teams than of churches. Religionsgesellschafte have no 
more significance than football clubs: rather less, in fact, if we are to judge 
from the behaviour of politicians who feel they must be public supporters of 
one club or another but don’t dare to admit to their religious tribe! In effect, 
where other nations have sought to diminish the threat of religious unrest by 
consciously banning the public involvement of all or most religious sects the 
peoples of the United Kingdom have decided to treat religions like any other 
hobbies. I doubt if many Britons are fully persuaded of Robert Audi’s doc-
trine, that no religious arguments are ever to be allowed at all, and that any 
religious believer must dream up a merely secular reason for adopting the 

                                                 
13

 A complacent label invented by Daniel C.Dennett in New York Times, July 12, 2003, and gladly 

embraced by others: see http://www.the-brights.net/ (accessed 7
th

 May 2010). 

http://www.the-brights.net/
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policy that she secretly supports religiously.14 But there better had be a ‘secu-
lar’ or widely appealing reason if she is to succeed. 

 
 
3. SYNTHESIS 

But of course that need not be the end of the discussion. There are at 
least three obvious ripostes. The first is that there does still seem to be a 
widespread acceptance that Bishops and Ministers of the Established 
Churches (the Church of England, and the Church of Scotland), as well as 
rabbis, priests and imams in other mainstream sects, may operate as moral 
voices in the nation, recalling our attention to the needs of the inner city 
poor, the demands of justice whether in peace or war, or even ‘spiritual’ mat-
ters. To their credit, even the Bishops and Ministers of the Established 
Churches have usually spoken against Establishment decisions, rather than 
giving religious backing to declarations of war, or other controversial actions. 
Unfortunately, they usually seem to be expressing opinions shared by liberal 
intellectuals and other media-friendly moralists rather than offering a genu-
ine challenge to establishment values, but at least they have been bold 
enough to draw out the implications even of those latter values. They have 
operated at times as the most vocal and adventurous Opposition to whatever 
is being done by Parliament. The more such independent voices and institu-
tions there are in the Kingdom, the better for the future of liberal democracy. 
Unsurprisingly, the Government of the day usually resents what they say, and 
claims the sole authority to speak on our behalf even when it is obvious that 
We the People have quite other views.  It seems doubtful that any other sort 
of independent institution would have the same clout: public charities, uni-
versities, trade unions, and business corporations may have corporate views, 
and utter them, but they are only particular interest-groups. Religious sects 
may be viewed as interest-groups as well, merely one more set of lobbyists, 
but they may also still have a little more authority than merely accidental, 
single-interest groupings. They may, in fact, have something of the same au-
thority to judge and command as the Government claims for itself: the lat-
ter’s authority rests on the implicit consent of its subjects, but the authority 
of a Church rests on the believers’ actual consent. Churches and the like are 

                                                 
14

 Robert Audi, Religious Commitment and Secular Reason (Cambridge: Cambridge University 

Press 2000).  
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voluntary associations in a way that States are not – despite their govern-
ments’ claiming to rule by the tacit consent of the governed. 

The second riposte – to which I shall devote rather little time on this oc-
casion – is a rejection both of the Convenient State and the vague influence 
of a residual religiosity. Realistically, States are not founded on any written or 
unwritten contract. They are not even the bargains of desperate brigands 
amongst themselves. 

Reason and experience alike tell us that the governments now existing in the 
world were established by bayonet-point, by force. None of the monarchies or 
governments that we see in the world are based on justice or on a correct 
foundation that is acceptable to reason. Their foundations are all rotten, being 
nothing but coercion and force.15 

Whatever agreements people may have made, or still make, amongst them-
selves have very little to do with the rightful demands of government. Statism 
is idolatry. But that is another, and much longer story. 

The third response pays more attention to hidden, magical or spiritual 
thinking in the government even of this country. The secularist conviction 
that the State must not dictate or assume any particular ideal of the human 
good, and that all its activities are to be judged solely as more or less efficient 
means of delivering what everybody wants, is in error. Instrumental reason-
ing, of the sort that can identify what is or is not efficient, must always de-
pend on our grasp of what is intrinsically, not instrumentally, good.16 When 
the Welsh Assembly required a group of honest Hindus to stand by while a 
sacred bull was slaughtered, on suspicion of being a carrier of bovine tuber-
culosis, a particular vision of the human good was enforced on people who 
did not share it.17 Conversely, when immigrants were accused of catching, 
killing and cooking swans,18 all properly brought-up Britons were outraged: 
swans (along with sturgeons, porpoises, whales and dolphins within three 
miles of the shore) are royal property, and so taboo. Again, there are no 
purely objective definitions of what counts as litter: removing litter is a public 

                                                 
15

 Ayatollah Ruhollah Khomeyni, Kashf Asrar (1943), p. 221: cited by F. Rajaee Islamic Values and 

World View (Lanham, MD: University Press of America 1983), p. 76. See my Civil Peace and Sacred Or-
der (Oxford: Clarendon Press 1989), pp. 129-34. 

16
 As Aristotle observed: Nicomachean Ethics 1.1094a18-22; 1096b13-16. 

17
 See http://en.wikipedia.org/wiki/Shambo (accessed 5th May 2010): the bull was killed on 26

th
 

July 2007, on the authority of the Welsh Assembly; see also http://www.skandavale.org/shambo.htm. 
18

 See http://www.thisislondon.co.uk/news/article-5603545-asylum-seekers-eat-swans.do. I have 

no assurance that the story is true: in a way, it is more significant if it isn’t! 

http://en.wikipedia.org/wiki/Shambo
http://www.skandavale.org/shambo.htm
http://www.thisislondon.co.uk/news/article-5603545-asylum-seekers-eat-swans.do
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good, or even a public duty, but walking away with the flowers left out in 
memory of some celebrity is a crime to be punished by the courts and vilified 
in the tabloids. A few years ago there was a sudden burst of fury at the way 
horses were being shipped abroad for slaughter, but most of the protestors 
knew and cared little for the way cattle are routinely shipped to distant abat-
toirs: in Britain horses and dogs have a mythistorical status denied to cattle 
and sheep. Again, secularists may insist that there should be no such crime as 
blasphemy, but only because they don’t care about particular sacred icons: 
defacing art-works, pissing on war memorials and taking sexy photos of chil-
dren are all denounced with a fervour far exceeding a merely utilitarian pro-
hibition. Hate speech isn’t simply dangerous to the smooth operation of ser-
vices: it blasphemes the human condition. Pornography isn’t to be deplored 
because, perhaps, it sometimes leads to or depends on some specific physical 
harms: it blasphemes beauty. To any future archaeologist and historian of 
ideas, reared in whatever future culture, it will be obvious that there are 
widely shared sacred symbols, all the more powerful for not being recognized 
as problematic. Even consumer culture – which might seem to be irreducibly 
‘this-worldly’ – is focused on the acquisition of symbols, and the exaltation of 
a particular image of success. Even ‘success’ is, weirdly, not an instrumental 
notion, but – supposedly – an intrinsic good, and it doesn’t much matter 
what celebrities are famous for. 

In a related essay on Cassirer, Prof Moxter notes, after Hägerström, that 
‘an understanding of the state that takes it as an entity on its own, as a sub-
ject of a certain will or as a kind of mighty agent performing acts like a per-
son, sticks to [the] mythical tradition and gives rise to the extravagances of 
metaphysics.’ This understanding, Hägerström and he suggest, has been or is 
being demolished or diminished by an Enlightenment insistence that only 
corporeal human individuals are agents. Maybe so, though this is no less a 
metaphysical prejudice than other accounts in which multi-corporeal agen-
cies exist and prosper over generations, or ones which deny the unity and 
integrity of the human person. But I can see little sign that the Enlighten-
ment prejudice is currently dominant. On the contrary, commentators and 
politicians routinely suggest, for example, that ‘the Electorate’ desires a hung 
Parliament, and that it is possible to vote for such an outcome. ‘The Elector-
ate’ no less than ‘the People’ and ‘the State’ is either a metaphysical construct 
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or a superstition. Or, of course, just possibly, an angel of the sort that Paul 
suggested that we should respect, but not worship.19 

Religion, as the body of laws, ceremonials, approved activities and famil-
iar stories by which we mould ourselves, and are moulded, into a particular 
image, is not dead. Those who think it is are usually confused, supposing that 
‘religion’ always involves a ‘belief’ in ‘supernatural powers’. It may be true 
that at the very same time as we encourage ourselves in doing what is ex-
pected of a proper person, and pay court to an imaginary being – called The 
People – we also indulge ourselves in telling a merely materialistic story 
about the larger world. But that larger world, constructed of vast distances 
and forgotten years, and inhabited by monsters both biological and sidereal, 
has only a marginal significance for our daily lives – rather less significance, 
indeed, than the notion of an infinite deity had in the everyday lives of Geof-
frey Chaucer’s characters! Chesterton was right to be alarmed by scientific 
nihilism: 

‘Don’t you see that that dreadful dry light shed on things must at last wither up 
the moral mysteries as illusions, respect for age, respect for property, and that 
the sanctity of life will be a superstition?’20 

But most of us – even most scientific nihilists – don’t really pay any at-
tention to that ‘light’ in our ordinary occasions, even when (perhaps) we 
should. Even hard science fiction, which seeks to dramatize the most recent 
scientific understanding of this world in which we say we live, is commonly 
thought – at least by British literati – to be adolescent fantasy suitable only to 
nerds. This is no new thing. According to the Dream of Scipio, one of the pa-
gan texts that strongly influenced the Middle Ages, Scipio, on his ascent 
through the planetary spheres, saw  

‘stars which we never see from here below, and all the stars were vast far be-
yond what we have ever imagined. The least of them was that which, farthest 
from heaven, nearest to the earth, shone with a borrowed light. But the starry 
globes very far surpassed the earth in magnitude. The earth itself indeed 
looked to me so small as to make me ashamed of our empire, which was a mere 
point on its surface.’21  

                                                 
19

 I Corinthians 11.10; cf. I Corinthians 6.3. 
20

 G.K. Chesterton, The Poet and the Lunatics (London: Darwen Finlayson 1962 [1929]), p. 70. 
21

 Cicero, Republic, Bk. 6, ch.3, Andrew P. Peabody (transl.),  

(http://ancienthistory.about.com/library/bl/bl_text_cic_scipiodream.htm, accessed 12 June 2010); see 
also Boethius Consolation of Philosophy, Book 2. 

http://ancienthistory.about.com/library/bl/bl_text_cic_scipiodream.htm
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But neither Scipio, nor Cicero, nor even Boethius really forgot the ‘vast Ro-
man Empire’ or their own significant place in it for long. 

And perhaps this wasn’t entirely wrong. There is a familiar ambiguity 
about Religion, in most of its manifold varieties. On the one hand, the divine 
is inconceivably vaster, older, and more potent than any of the powers that 
ordinarily govern our lives. The point of that divinity is that it exceeds our 
grasp, and that we usually hope to hide ourselves from it even though we 
know it is impossible to hide. On the other hand, the divine is encountered in 
our everyday affairs, in the little idols by which, in practice, we guide our 
conduct. There is no need to suppose that people ‘believe’ in the gods they 
worship: it is enough that they imagine them. 

Wherefore my brittle gods I make 

Of friendly clay and kindly stone,-- 

Wrought with my hands, to serve or break, 

From crown to toe my work, my own. 

My eyes can see, my nose can smell, 

My fingers touch their painted face, 

They weave their little homely spell 

To warm me from the cold of Space. 

 

My gods are wrought of common stuff 

For human joys and mortal tears; 

Weakly, perchance, yet staunch enough 

To build a barrier 'gainst my fears, 

Where, lowly but secure, I wait 

And hear without the strange winds blow.— 

I cannot worship what I hate, 

Or serve a god I dare not know.22 

 

                                                 
22

 John Buchan, ‘Stocks and Stones’, in The Moon Endureth (Edinburgh, Thomas Nelson 1923; 1
st

 

published 1912), pp. 160-2. 
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Are there any wholly irreligious human communities? By the standard 
which I have been sketching, no. To be human is to engage in pointless 
ceremonies, play with admitted fictions, collect utterly useless mementos, 
model ourselves on iconic figures, and focus on these artefacts, these idols, 
Baalim. We do so in the half-awareness of the much larger world. Just occa-
sionally, something strikes us, challenges us, and demands a different re-
sponse. Just occasionally, the God we dare not know puts an end to our com-
forting illusions, and calls us out and away from Ur, from Haran, or from 
Egypt. As it is written, Out of Egypt have I called my Son.23 Just occasionally, 
we suddenly see that there is no authority anywhere but There. 

And just to make it clear that I recognize the perils of that revelation, I 
end with another quotation from one of the Western World’s favourite bo-
geys: 

In short, man has no right to legislation. Whatever law he formulates will be 
nothing but an academic exercise. Reason dictates that man is subject to no 
command except that of God who possesses the universe and the creatures 
within it.24 

Perhaps it is better to remember what that God, according to a related 
tradition, has required of us: ‘to do justice, and love mercy, and walk humbly 
with our God’,25 and not teach human rules as doctrines,26 whether those 
rules are the compromises of State law or the inventions of particular gurus, 
priests, imams – or philosophers.  

 
 
 
 
 
 
 
 

                                                 
23

 Matthew 2.15, after Hosea 11.1. 
24

 Ayatollah Ruhollah Khomeyni, Kashf Asrar, 289: cited by cited by F. Rajaee, Islamic Values and 

World View, p. 54.  
25

 Micah 6.8. 
26

 Matthew 15.9; see also Exodus 20.7: the command ‘not to take the Lord’s name in vain’. 
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ABSTRACT 

This contribution deals with two questions: a) what is blasphemy and 
what is the difference between blasphemy and discrimination?, and 
b) does the state have responsibilities to protect citizens against blas-
phemy? Although it cannot do without fundamental critiques society 
also needs social cohesion. I discuss British and Canadian law in rela-
tion to blasphemy. With reference to the distinction between two as-
pects of human identity - how we are made without our own doing, 
and how we have come into being because of our own values and be-
liefs – I indicate the difference between discrimination and attacks on 
what is holy to a person.  

 
KEYWORDS 

blasphemy, critique, dialogue, identity, pluralism, social cohesion 

 
1. INTRODUCTION 

The main question with regard to blasphemy is of course: Can we justify 
the prohibition against blasphemy by the state? To answer this question we 
need to define the two nouns in this sentence – state and blasphemy – and to 
analyse and give arguments for prohibiting blasphemy. Of course, we should 
do that in the present context. The secularisation and pluralisation of West-
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ern culture caused by massive immigration and changes in worldview makes 
it necessary to rethink the existing arrangements in Western states concern-
ing the church-state relationship. The overwhelming Christian majority of 
former times has given way to a much more varied social composition. The 
populations of the urban areas are made up of a wide variety of national and 
cultural backgrounds. The strong and visible presence of Muslims especially 
has changed the public domain considerably. The cartoons of Mohammed 
shocked Muslims all over the world because blasphemy is a very serious of-
fence in Islamic countries. In this era of the ‘resurgence of religion’ and the 
change in the moral and religious balance in the world, the more or less tra-
ditional arrangements concerning secular and religious worldviews have to 
be rethought. Internal affairs today can have serious international conse-
quences. 

The classical definition of blasphemy – offending the gods or God – is a 
matter of debate, as are arrangements like state churches and established 
religions, or the strict privatisation of religion. Even the reference to Western 
universal values could be disputed – and it is surely not convincing for the 
large and poor populations in many parts of the world. Many immigrants 
come from countries in which blasphemy is strictly forbidden. Whatever the 
law states, mocking the Hindu deities in India will cause strong reactions by 
right-wing Hindus. In Islamic countries blaspheming God, the Qur’an, and 
the prophet Mohammed is very dangerous.1 

The two main questions this paper asks are:  
1) What is blasphemy (in the modern context)? 
2) On what grounds should blasphemy be prohibited (and punished)? 
The argument is structured in ten sections as follows:  

 In the first part of this article we will deal briefly with the classical and 
modern background of the prohibition against blasphemy. We will 
discuss new forms of laws on blasphemy, which place the emphasis on 
the insult to one's worldview, as they developed after the separation of 
church and state and the pluralisation of worldviews (sections 1-3). 

                                                 
1
 In Islamic countries people do not understand that Western governments do tolerate offences 

against the Prophet. There were severe reactions to the Dutch film Fitna by the nationalist politician 
Geert Wilders (MP) in Islamic countries, and only secret diplomacy prevented an escalation as hap-
pened also in connection with the Danish cartoons. In fact, the Mobile Police Force surrounded the 
two main mosques in the old Islamic part of Cairo in order to keep acts of indignation under control 
(February 17, 2008). 
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 In the second part of the article we will look at laws on blasphemy in 
the United Kingdom and Canada, and see what distinctions the law 
used in the formulation of the prohibition and the reasons given for 
such prohibition (sections 4-6). 

 In the final part we will discuss the need of critique, the nature of 
blasphemy and the question if blasphemy differs from discrimination. 
In the last section we will deal with the question why the state should 
prohibit blasphemy (sections 7-10). 

 
 
2. BACKGROUND 

The background of the European laws against blasphemy lies, of course, 
in the biblical commandment: ‘Do not misuse my name. I am the Lord your 
God, and I will punish anyone who misuses my name.’2 In ancient Israel, 
which in its ideal form would have experienced the closest relation between 
religion and social life conceivable, the citizens were to respect God, both in 
their own interest as well as in the interest of the people as a whole. Those 
who insulted the Name of God were to be stoned.3 One occasion on which 
this law was applied was the death of Jesus around the year 30. Jesus had 
called Himself the Son of God and/or the Messiah, which was considered a 
serious case of blasphemy. The Jewish Council sentenced him to death for 
this offence and convinced the Roman governor to have him executed.4 

This prohibition against blasphemy has functioned in the background of 
the law in ‘Christian’ countries as well because the church wanted to prohibit 
any insult to God. For a long time the Inquisition preserved what was holy to 
the church and ensured that the viruses of unbelief did not spread freely 
among the population.5 In more enlightened times the severe penalties were 
changed into imprisonment or fines. 

                                                 
2
 Exodus 20.7, Contemporary English Version, 1999; note by the translators: ‘misuse my name: 

Probably includes breaking promises, telling lies after swearing to tell the truth, using the Lord's name 
as a curse word or a magic formula, and trying to control the Lord by using his name.’ 

3
 Leviticus 24.16. 

4
 ‘Then the high priest tore his clothing, saying, “He has spoken blasphemy! Why do we need any 

more witnesses? Behold, now you have heard his blasphemy. What do you think?” They answered, “He 
is worthy of death!”’ (Matthew 26.65f.). ‘The Jews answered him, “We have a law, and by our law he 
ought to die, because he made himself the Son of God”’ (John 19.7). 

5
 Cf. the Inquisitor Salamances: ‘the heretic is a most infectious animal: therefore he must be 

punished before the virus of impiety breaks out and spreads outside,’ in: Perry Schmidt-Leukel, ‘Ist das 
Christentum notwendig intolerant?’ in: Rainer Forst (ed.), Toleranz: Philosophische Grundlagen und 
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In ancient Greece already Socrates was sentenced to death, also on the 
charge of unbelief or even atheism. The accusation against him is interesting 
indeed: ‘That Socrates is a doer of evil, and corrupter of the youth, and he 
does not believe in the gods of the state, and has other new divinities of his 
own.’6 We see here how the interests of the state – the corruption of its youth 
– are connected to not adhering to the state religion. His remark about the 
authority of the state (and its religion) and obedience to the divine is as well 
known as it is remarkable: ‘Men of Athens, I honour and love you; but I shall 
obey God rather than you.’ He challenged their authority – in Plato’s descrip-
tion – even more by telling them that they needed a person like him who 
taught them a lesson now and again:  

I am that gadfly which God has given the state and all day long and in all places 
am always fastening upon you, arousing and persuading and reproaching you. 
And as you will not easily find another like me, I would advise you to spare me. 
I dare say that you may feel irritated at being suddenly awakened when you are 
caught napping; and you may think that if you were to strike me dead, as Any-
tus advises, which you easily might, then you would sleep on for the remainder 
of your lives, unless God in his care of you gives you another gadfly.7 

One question is, indeed, if a charge of blasphemy is not too easy a de-
fence of intellectual and spiritual laziness and state power.  

In Islamic law as well, insulting God, the Qur’an, or the Prophet is one of 
the most serious offences. Although death by stoning for blaspheming God, 
the Prophet, or the Qur’an has no clear basis in the Qur’an, the death penalty 
is widely considered to be a general Islamic practice. But this view needs 
qualification. The Shari’ah penal codes that have been recently introduced 
into northern Nigerian states do not prescribe the death penalty for blas-
phemy but prohibit public ‘contempt of any religion in such a manner as to 
be likely to lead to a breach of the peace’ and stipulate imprisonment of two 
years maximum or a fine, and the offender ‘shall be liable to caning which 
may extend to thirty lashes.’8 The law also covers contempt of other religions 

                                                                                                                                          
gesellschaftliche Praxis einer umstrittene Tugend (Frankfurt/New York: Campus Verlag 2000), 177-213 
(184): Simancas, De catholicis institutionibus liber (Roma 1575), Tit. II, n.17. 

6
 Plato, Apology, 24b; 26c; transl. Benjamin Jowett, Internet Classics Archive. 

7
 Plato, Apology, 30 d-e. 

8
 See Philip Ostien (ed.), Sharia Implementation in Northern Nigeria 1999-2006: A Sourcebook. 

Vol. V. The Sharia Penal Code and Criminal Procedure Codes (Ibadan: Spectrum Books 2007), p.  133. 
Ostien also gives variations from the main body of the law that are incorporated into the law by some 
northern Nigerian states. The state of Kano added a subsection to the article quoted in which contempt 



ON BLASPHEMY 79 

 

 

but does not prescribe capital punishment.  Again, we note that the law is 
also intended to preserve the peace in society. The relevant text in the Qur’an 
is as follows: ‘Have you been joking about God, and His signs and His mes-
senger? Make no excuses! … We should pardon one faction of you. We will 
still punish another faction since they have been such criminals.’9 They have 
to change their habits and honour God. 

 
 
3. THE MODERN DILEMMA: CRITIQUE AND SOCIAL COHESION 

What we see in the cases of Socrates and Jesus is a close connection be-
tween the prohibition against blasphemy and the collaboration between state 
and religious authorities to protect what is holy in itself – God and the gods – 
from contempt. In the Torah the wish to preserve Israel as a holy nation fig-
ures in here. The protection of what is holy also played an important role in 
the case against Socrates. National unity has been understood to include or 
even to depend upon a common belief in God (and common values). There is 
a hadith that also remarks that in practical life Muslims follow the religion of 
their leaders.10 Group identity has been and is a strong incentive for limits to 
religious freedom in many places in the world. On the one hand, we see the 
need for criticising the status quo of a society – sometimes (in the eyes of 
many people and often also the leaders perhaps) harsh criticism – and on the 
other the need for social cohesion and solidarity. I think, in relation to blas-
phemy this is the real dilemma of offensive language, and we will see how 
contemporary governments wrestle with this. 

Laws on blasphemy have been criticised in recent times on the basis of 
the separation between state and church and the impossibility of the state to 
judge whether God can be or is offended by sharp criticism or mockery. In-
stead of talking about an offence against God, the state now talks about of-
fensive language toward what people consider to be holy. The typical difficul-
ties facing lawyers and politicians are: deciding if people are justifiably of-
fended or suffer societal harm as a result of the criticism, if the wording of 
the criticism or its form – as ‘joking’ and mockery – is indeed offensive, and 

                                                                                                                                          
or abuse of the Qur’an or any prophet ‘shall on conviction be liable to death.’ The explanation adds that 
blasphemous books, etc. could incite riots. Cf. p. 133, n. 627. 

9
 The Qur’an, Sura 9.64-68; the following sentences mention eternal punishment; oral culture 

did not excel in understatement – neither does the New Testament. 
10

 ‘An-nāsu alā dīni mulūkihim’ (people follow the religion of their rulers), Ajluni, kashf al-khafa, 
II/311 (thanks to Fatih Okumus). 
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how the balance between the right to freedom of speech and the golden rule 
of social cohesion – ‘Don’t do to others what you would not want done to 
yourself’ – can be preserved. Let us see what the lawyers and politicians have 
changed in the United Kingdom with its established church and its stress on 
‘the fabric of society,’ and Canada with its constitutional guarantee of full 
ethnic, cultural, and religious expression and life – which obviously demands 
modesty with respect to criticism. 

 
 
4. UNITED KINGDOM: FROM BLASPHEMY TO HATE CRIME 

In the United Kingdom the new Racial and Religious Hatred Act (2008) 
has replaced the old blasphemy laws. Invited to comment upon the govern-
ment’s proposal to abolish the blasphemy laws, the archbishops of the 
Church of England acknowledged that those laws have long ‘been recognized 
as unsatisfactory and not very workable offences in circumstances in which 
scurrilous attacks on the Christian religion no longer threaten the fabric of 
society.’11 The church approves of the aim of the new law, i.e. ‘the preserva-
tion of society from civil strife, rather than the protection of the Divine or 
any particular religious beliefs’.12 The abolishment of the law on blasphemy is 
not ‘a secularizing move’, nor is it ‘a general license to attack or insult reli-
gious beliefs and believers’. Nevertheless, the archbishops have serious reser-
vations about the abolishment of the law on blasphemy at a time when reli-
gious identity has become such an important issue and about the inclusion of 
religion among ‘quite different matters, themselves of important signifi-
cance.’13 I will return to this question of identity below. 

The criterion for finding people guilty is if it can be shown that people 
clearly intended to spread hatred and induce ‘a reasonable reaction involving 
civil strife, damage to the fabric of society or their equivalent’, as the High 

                                                 
11
 Full text of letter sent to Right Honourable Hazel Blears MP, Secretary of State for Communi-

ties and Local Government by Rowan Williams (Archbishop of Canterbury) and John Sentamu 
(Archbishop of York). Cf. http://www.  cofe.anglican.org/news/pr2008.html. 

12
 Although the next part of the sentence quoted here refers to Christian beliefs, ‘and in so far as 

achieving that end indirectly protects religious beliefs, they are the beliefs of Christians generally, not 
just those of the Church of England’, I think that the ‘continuing debate about the nature of our society 
and its values’ lies in the background, and therefore the archbishops stress that the abolishment of 
blasphemy laws are not be understood as affecting the position of the Christian religion in society. 

13
 For hate crimes, in relation to disability, race, religion or belief, sexual orientation and trans-

gender; cf. Racial and Religious Hatred Act 2006 and the explanation on the website of the Home Of-
fice,  http://www.  homeoffice.gov.uk/crime-victims/reducing-crime/hate-crime/index.html. 
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Court stressed in relation to the prosecution of those accused of insulting 
religious people.14 Let us now look at the letter of the law:  

A person who uses threatening words or behaviour, or displays any written ma-
terial which is threatening, is guilty of an offence if he intends thereby to stir 
up religious hatred.15 

The key terms are ‘threatening’, ‘intention’, and ‘stirring up religious ha-
tred’. The legal question, of course, concerns the criteria for deciding be-
tween guilt and innocence, and the related philosophical question concerns 
the nature of reasonable and harmful forms of public criticism, and the bal-
ance between social cohesion and criticism of the status quo. The question of 
reasonable criticism leads to questions of truth, both religious truth (in the 
widest sense of the term) and the truth about the common good, which the 
state is obligated to preserve. To learn more from legal distinctions I will re-
fer to one more example of a law against hatred.  

 
 
5. LIVING IN ACCORDANCE WITH MY CUSTOMS - MULTICULTURALISM 

Canadian law grants all inhabitants of Canada as much opportunity as 
possible – and the right – to live in accordance with their ethnic and religious 
ideas and customs, and politicians have, predictably, wrestled to expand 
these constitutional rights in accordance with human rights in general: How 
is the common good to be combined with human rights and the ideas and 
customs of various ethnic and religious minorities? 

In Canadian law blasphemy is viewed as an insult to believers, rather 
than contempt for any transcendent being, as is clear in this short definition: 
‘Blasphemous Libel: The publication of material that would shock and outrage 
the feelings of believing Christians.’16 The Christian background accounts for 
the prohibition. The difficult question facing the law is not if the prohibition 
should be extended to other religious groups but what counts as an offence. 
Canada respects all ethnic, linguistic, and cultural groups and includes relig-

                                                 
14

 ‘[T]here must be contemptuous, reviling, scurrilous and/or ludicrous material relating to God, 
Christ, the Bible or formularies of the Church of England. Second, the publication must be such as 
tends to endanger society as a whole, by endangering the peace, depraving public morality, shaking the 
fabric of society or tending to cause civil strife,’ Quoted in the Archbishops’ letter.  

15
 Racial and Religious Hatred Act, 2006, ch.I, art. 29b (1). 

16
 The on-line dictionary of the Superior Courts of the Canadian province British Columbia: JU-

RIST Canada's browsable dictionary of basic Canadian legal terms;  
http//jurist.law.utoronto.ca/dictionary.htm#sectB (accessed 29 December 2009). 



82 HENK VROOM 

 

 

ion in its multicultural policy. Therefore, respect for other opinions is an im-
portant virtue and blasphemy a real vice. Canadian law not only prohibits 
harming groups in these respects but also prescribes positive policies to sup-
port groups. The Canadian constitution prescribes ‘the preservation and en-
hancement of the multicultural heritage of Canadians.’ All governments in 
Canada are duty-bound to stimulate the various groups in the expression of 
their cultures. Religions, of course, are part of those cultures.17 The constitu-
tion grants people freedom of conscience and freedom of speech. Moreover, 
the Multiculturalism Act states that persons ‘belonging to ethnic, religious or 
linguistic minorities shall not be denied the right to enjoy their own culture, 
to profess and practise their own religion or to use their own language’. This 
looks generous, but in the 21st century the key question is how to deal with 
customs, practices, and opinions of one ‘group’ of people felt to be offensive 
or discriminatory by another.18 

The right to affirmative action of the Canadian governments on na-
tional, provincial, and local levels opens the door for the acknowledgement of 
the importance of religion for some groups – not only for the original inhabi-
tants but also for immigrants – and for affirmative action.19 This multicultur-
                                                 

17
 Canadian Constitution Act (1867) 1982. Part I. Canadian Charter of Rights and Freedoms. Art. 

2. Fundamental Freedoms: (a) freedom of conscience and religion; (b) freedom of thought, belief, opin-
ion and expression, including freedom of the press and other media of communication; (c) freedom of 
peaceful assembly; and (d) freedom of association. Art. 15: Equality Rights: (1) Every individual is equal 
before and under the law and has the right to the equal protection and equal benefit of the law without 
discrimination and, in particular, without discrimination based on race, national or ethnic origin, col-
our, religion, sex, age or mental or physical disability. Affirmative action programs:  

(2) Subsection (1) does not preclude any law, program or activity that has as its object the ame-
lioration of conditions of disadvantaged individuals or groups including those that are disadvantaged 
because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. Art. 
27: Multicultural heritage: This Charter shall be interpreted in a manner consistent with the preserva-
tion and enhancement of the multicultural heritage of Canadians. 

18
 In Ontario a request to institute shari’ah courts for the mediation of family disputes was not 

granted straightforwardly because of complaints about the position of women in shari’ah law. In an 
intriguing extension of the law, the Ontario government found a compromise that granted possibilities 
for Muslims to be mediators, while preserving gender equality. Cf. my ‘“Church” and State Relations in 
the Public Square: French Laicism and Canadian Multiculturalism,’ in: Studies in Interreligious Dialogue 
16 (2006): 190-210. 

19
 Canadian Multiculturalism Act (1985, Current to 2 December 2009), Art. 3: ‘(1) It is hereby de-

clared to be the policy of the Government of Canada to (a) recognize and promote the understanding 
that multiculturalism reflects the cultural and racial diversity of Canadian society and acknowledges 
the freedom of all members of Canadian society to preserve, enhance and share their cultural heritage; 
… (g) promote the understanding and creativity that arise from the interaction between individuals and 
communities of different origins; (h) foster the recognition and appreciation of the diverse cultures of 
Canadian society and promote the reflection and the evolving expressions of those cultures.’ Cf. also 
Art. 5. 

http://laws.justice.gc.ca/fr/const/9.html#codesc:7-bo-ga:l_I-gb:s_15-se:15-ss:_2_
http://laws.justice.gc.ca/fr/const/9.html#codesc:7-bo-ga:l_I-gb:s_25-se:27
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alism has to be balanced by strategies to stimulate social cohesion. People are 
not to harm others through the expression of their culture and opinions. In 
that respect another law, Canada’s Criminal Code, states the rules for blas-
phemy and defines ‘defamatory libel’ as follows: Art. 298: 

(1) A defamatory libel is matter published, without lawful justification or ex-
cuse, that is likely to injure the reputation of any person by exposing him to 
hatred, contempt or ridicule, or that is designed to insult the person of or con-
cerning whom it is published. 

It is clear that it is not necessary for the author to have intended to harm 
another but only that what he writes will likely have the effect, directly or 
somewhat indirectly, by word or otherwise.20 All such publications are ‘an 
indictable offence’ regardless of whether they are true or not true, but if the 
author knows that the libel is false, the sentence of imprisonment has a 
maximum of five instead of two years (art. 300-01). However, Canadians live 
in a democracy, and democracy depends on endeavours in the interest of the 
common good – and therefore criticism of positions that hinder valuable de-
velopments. In a democracy the public needs such information as well. 
Therefore criticism is possible, even if someone is thereby exposed. Damag-
ing a person’s reputation through a publication can happen simply as a mat-
ter of course, and therefore the Criminal Code contains many rules for pro-
tecting the media or people who criticise certain circumstances from the 
charge of defamatory libel, as in art. 309: (Public benefit):  

No person shall be deemed to publish a defamatory libel by reason only that he 
publishes defamatory matter that, on reasonable grounds, he believes is true, 
and that is relevant to any subject of public interest, the public discussion of 
which is for the public benefit. 

Since Canadian Law is careful to promote peaceful coexistence among 
its citizens and their right to live in accordance with their traditions, it has to 
preserve reciprocal respect and harmony as well. The Criminal Code declares 
seeding hatred to be a serious offence, i.e. ‘Hate propaganda,’ art. 319:  

(1) Every one who, by communicating statements in any public place, incites 
hatred against any identifiable group where such incitement is likely to lead to 

                                                 
20

 Criminal Code, DEFAMATORY LIBEL (art. 297-316). Art. 298 (2) describes the means: ‘A de-
famatory libel may be expressed directly or by insinuation or irony (a) in words legibly marked on any 
substance; or (b) by any object signifying a defamatory libel otherwise than by words.’ 
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a breach of the peace is guilty of (a) an indictable offence and is liable to im-
prisonment for a term not exceeding two years…21  

This offence carries the same punishment when someone does it wilfully 
(b) but also states that it is not an offence (3b) to communicate truths in 
good faith. So in Canada I can try to convince a Muslim that Mohammed was 
a gifted person but not a prophet, or an atheist that he is blind not to see 
things that are not quantifiable but evident to those who can, or a Buddhist 
that he is attached to emptiness, or a member of the native peoples that the 
powers they believe in do not exist, or a Christian that Jesus’ moral teaching 
is not much help in this world – if and only if I provide reasons. And I would 
probably have to show that I was an agnostic pluralist and was not trying ‘to 
point out, for the purpose of removal, matters producing or tending to pro-
duce feelings of hatred toward … identifiable group[s] in Canada.’ 

Of course, the phrases of the law that refer to the communication of 
‘truths,’ ‘in good faith,’ and ‘in public interest’ are food for philosophers, and 
not least the idea that judges or juries are in a position to ‘judge’ us. Who can 
decide if our arguments are reasonable? Perhaps our arguments are reason-
able in one ethnic and religious group but not in another. Nevertheless, Ca-
nadian policy and law aim at a society in which people respect others and 
grant them the opportunity to live according to their own traditions. The 
boundary is when it becomes a matter of seeding hatred, contempt, and, I 
would say, undermining the dignity of people, damaging their interests, and 
destroying social cohesion – unless, of course, the criticism is well intended 
and can be understood as reasonable and (possibly?) true. 

 
 
6. PHILOSOPHICAL POINTS BEHIND THESE CASES 

On the basis of these two cases I will stress three elements that, on the 
one hand, make or should make the application of the law more complex 
and, on the other, make it more true to life. First, Canadian law does not dis-
tinguish between a religion and individuals who “have” religious beliefs and 
practices. In a recent Dutch court case against the popular politician Geert 
Wilders, the court distinguished between Islam as an entity and Muslims.22 

                                                 
21

 The maximum penalty of two years’ imprisonment proves that blasphemy/spreading hatred is 
a very serious crime. The maximum penalty in the shari’ah laws in Northern Nigeria for blasphemy is 
also two years (with the exception of Kano State) – with the possibility of caning. Cf. nt 8. 

22
 Trouw, 16 October 2010, 3. The two main grounds for the state attorney not to plead guilty are: 

(1) a sharp distinction between the religion and persons (critique on religion must be possible; feelings 
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One of Wilders’ milder expressions was ‘There is too much Islam in the 
Netherlands.’23 Obviously in his view, he is warning the public that the com-
mon good is at stake because Islam is a political ideology (and not a religion) 
that intends to rule the world. He does not object to Muslims as human be-
ings but hopes that they will be converted to something else. So in the inter-
est of those who presently are Muslims and in the interest of the common 
good, he rejects Islam clearly and distinctly. The question here is not if such 
language qualifies as hate language that is forbidden by law or perhaps as a 
truth to which we rudely have to wake people up eventually. Rather, the 
question is that of the validity of the distinction between the rejection of Is-
lam as 100 % evil and the adherents of this false ideology. Is there a fine line 
between saying ‘There is too much Islam in the Netherlands’ and ‘There are 
too many Muslims in the Netherlands’? We should look at the Canadian 
definition of blasphemous libel as: The publication of material that would 
shock and outrage the feelings of believing Christians, already quoted above. 
The question is if one can respect people while greatly insulting their beliefs 
by suggesting that they either abandon their faith or leave the country. This 
legal distinction rests on a philosophical distinction between persons and 
their worldview. If this distinction is valid, the expression ‘We have to fight 
Muslims’ would be hate language, but to say ‘Islam is a perverted tradition’ 
would not be blasphemy (although it ‘would shock and outrage the feelings 
of believing’ Muslims). However, that such a distinction between a worldview 
tradition and the believers/adherents is possible is not a neutral but a phi-
losophical position that needs to be argued. I think it is impossible to argue 
for such a position without a thorough knowledge of religious studies. 

The second philosophical point in Canadian law is that it does not make 
a sharp distinction between religion and culture. It is obvious that the native 
people of North America would reject any distinction between their religious 
beliefs and practices on the one hand and their culture on the other. Neither 
would orthodox Jews, Muslims, or Christians. If we define a worldview tradi-
tion – secular or religious – as an internalised configuration of insights into 
life, values, and long-lasting moods, and culture as a configuration of ways of 
life, we then have to acknowledge a broad overlap of worldview and culture. 
They cannot be distinguished sharply. Because culture and religion influence 
each other, all religious traditions differ, depending on their cultural con-

                                                                                                                                          
of believers are not relevant); (2) the context of the critique has to be taken into consideration: the 
political and public debate.  

23
 NRC Handelsblad, 24 February 2007, cf. 16 October 2010. 



86 HENK VROOM 

 

 

texts.24 The sharp distinction between culture and religion is difficult to de-
fend. I think that cultural and religious studies show that worldviews and 
cultures are interwoven. Therefore, we cannot say: ‘I respect your culture, but 
I reject your religious values.’ 

The third point follows from the two above. It is the distinction between 
a sharp critique and mockery of religious beliefs and a mockery of the person. 
Because ‘Islam’ stands for the values of Muslims, the expression ‘There is too 
much Islam in the Netherlands’ implies that there are too many Muslims in 
the Netherlands, and this implies that people cannot be accepted with their 
deepest beliefs and values – which is discriminatory. On this point we can 
understand the hesitation by the two archbishops of the Church of England 
concerning ‘the abolishment of the law on blasphemy at a time when reli-
gious identity has become such an important issue and about the inclusion of 
religion among “quite different matters, themselves of important signifi-
cance”’ – as already stated. Worldwide religious identities are becoming 
stronger and in this sense in some parts of the world religious bodies are be-
coming more important as religio-cultural entities. I will discuss this point of 
identity below and try to clarify the difference between racism and discrimi-
nation on the one hand and blasphemy on the other. 

 
 
7. CRITIQUE OF SOCIETAL WRONGS 

We have seen that reasonable and well-intended criticisms are allowed 
(and necessary: we do need gadflies), even if they are felt to be offensive or 
damaging to the interests of the people criticised. An example could be the 
protests against fur coats even if the propaganda has sometimes been offen-
sive to those who wore them – fur coats have virtually disappeared from 
sidewalks. An example of a debatable expression of criticism is to accuse 
medical specialists who perform abortions under certain circumstances of 
being murderers. Even though extremist Christians have murdered some 
medical specialists for that reason, right-wing Christians and even some poli-
ticians in the USA continue to engage in such criticism. This is an example of 
religiously motivated hate language that is considered to be in the interest of 
unborn children and society at large. Some instances of opposition to whal-

                                                 
24

 Cf. my ‘Religious Hermeneutics, Culture and Narratives’, in: Studies in Interreligious Dialogue 4 
(1994), 189-213, and A Spectrum of Worldviews. An Introduction to Philosophy of Religion in a Pluralistic 
World (Amsterdam/New York: Rodopi 2006), esp. p. 229-301. 
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ing and the mistreatment of animals in the meat industry are other examples 
of contemporary hate language motivated by a worldview.  

These examples show the ‘mechanics’ of the process. A culture has to be 
stable and flexible; it has to cherish its heritage, adapt to new circumstances, 
and improve its material base and moral standards. In order to exist and act 
effectively, cultures need patterns of acting, repertoires of saying and prac-
tices25 because people cannot be constantly engaged in discussion and not 
doing anything. We need stable and accepted patterns, which implies that we 
become used to shortcomings. People who feel those shortcomings or injus-
tices will have to argue their case and expose society’s wrongs. However, to 
overcome the real wrongs in the fabric of society that are thought to be ‘nor-
mal’, some people have to be sharp, to demonstrate, and to attract attention. 
The history of Western civilisation is full of examples: the lack of freedom of 
religion (opposition against the Inquisition), oligarchy (French and Russian 
Revolutions), slavery (Civil War), inequality (equality of citizens, women’s 
rights, racial equality) – to mention only the examples from the political do-
main. I do not think we deny that crucial steps in the process of further civili-
sation – as seen by those of us who applaud the dignity of all human beings, 
the care for animals and respect for nature as a whole with its vitality and 
mysteries – were attained by those who had to make some noise to wake 
other people up. Did the state help those protestors? When they were tried, 
they were sentenced according to the laws they wanted changed. Judges can 
make decisions regarding factual truths but not concerning the truth of 
worldviews. The interests of one group often endanger the interests of others. 
In the above-mentioned examples, the people who revolted intended the best 
for ‘the fabric of society’, and simply wanted justice to be done. There is not 
only One Theory of the Best Interests of Society. The nature of the Common 
Good is debatable, and each idea of the common good is part of a worldview. 
Laws in turn are guided by worldviews. Basic insights into the common good 
of society belong to the most basic ideas that humans have about life and 
existence. We can express this by saying that people consider them ‘holy’. 
Blasphemy is a rude criticism of what is holy to certain people.  

 
 
 

                                                 
25

 Cf. André F. Droogers, ‘Changing Culture and The Missiological Mission’, in: Fullness of Life for 
All: Challenges for Mission in Early 21st Century, Inus Daneel et al. (eds.), (Amsterdam/New York: Ro-
dopi 2003), 64-68 (59-72). 
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8. OFFENDING MY IDENTITY 

However, this rude criticism is not just hate language. For that reason I 
can agree with the reservation of the English archbishops concerning the in-
clusion of offences against religion in a longer list – however serious other 
forms of discrimination may be. Discrimination on the basis of ethnicity, 
gender, or sexual orientation does not ‘accept me and my kind as we are’, 
whether we like it or not. Blasphemy, however does not affect my ‘self’ – it 
affects my ‘I.’26 Here we can see the distinction between ourselves as we are, 
i.e. ‘products’ ‘made by’ a wide spectrum of causes – genetics, climate, up-
bringing, ethnicity, culture, friends, education, work, and so on – and the 
values, norms and ideals with which we identify. Of course, we now have to 
distinguish between different sorts of values because not all ideals and values 
are constitutive for our identity in the same way. If I say about a big car, ‘I 
don’t like it; you’re just showing off’, I am not criticising the owner as a per-
son but ‘only’ his preference for showy objects that are unnecessarily pollut-
ive, conspicuous, and expensive. Discrimination is the rejection of persons as 
they are ‘made.’ To say ‘I do not trust white people’ is offensive, leads to dis-
crimination and disrupts the fabric of society. But it does not reject persons 
with respect to their ideals, with respect to what they want to be within the 
possibilities they have, given their ‘givenness’. Insulting ‘blacks’ is racist hate 
language that damages people’s interests; its sting is not first that it damages 
their interests but that it does not take them seriously as the persons they 
are. ‘They’(!) are rejected with respect to their ‘self.’ Of course, such discrimi-
nation damages their interests as well as it does the fabric of a democratic 
society because of the rejection of the principle of the dignity of all members 
of that society. 

There is a fine line between not accepting what another is – black, 
brown, yellow, or white – and not accepting the values that people respect 
and how they want to become a certain kind of person. Insulting a specific, 
consciously Muslim Arab for being an Arab is not the same as insulting the 
same Arab Muslim for being Muslim. The former is an offence against what 
he and his family are; but the latter is an offence against what he thinks he 
should be personally and hopes to become. The former may damage his given 
identity; the latter attacks the values, norms, and ideals in his identity con-
                                                 

26
 Here I use the distinction in anthropology parallel to a distinction made by Paul Ricoeur, One-

self as Another, trans. Kathleen Blamey (Chicago, IL: University of Chicago Press 1992), 115-25, p. 132, 
and Vincent Brümmer, ‘Gelijken op een beeld’, in: Zoeken naar het mensbeeld, Gerard J.P. Rijntjes (ed.), 
(Utrecht: Het Spectrum 2000), 217-34 (220f.). 
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struction. If I say (a) that Martin Luther King was ‘just another black man,’ 
that is a different kind of offence from that of saying (b) that he died for 
nothing because his ideals were utterly mistaken. We can argue that (a) en-
tails (b) because the acceptance of a racist position entails the rejection of 
racial equality, and therefore the anti-racist movement as well. For that rea-
son, the law on non-discrimination is basic for a society that takes the equal 
worth of all people seriously. However, the question is if the prohibitions of 
discrimination on the basis of race, ethnicity, religion, and sexual orientation 
cover blasphemy in its modern form – not as an offence against God but as 
one against the high ideals of persons, their ‘holy’.  

If somebody says – more sharply than Karl Marx did27 – ‘Your ideas 
about God and the world are abject; religion is the worst thing history has 
produced,’ the offence strikes not at my views but at basic insights that guide 
my conscious life and sensitivities. It tries to nullify who I am as a person, 
who I want to be and become. The insights that are basic to my conscious 
and responsible life are rejected, and not simply debated and criticised. This 
affects me in my identification with certain values and ideals. I cannot help 
being black or brown, but I am responsible for what I try to make of my life 
(inevitably influencing the lives of others by what I have and have not done). 
It differs from criticising one’s choice of a car, and is more like a rude criti-
cism of my wife or of the goals I want to achieve – it comes closer to the heart 
of who I am, my ‘I.’ My identity is partly fixed, partly forced upon me (I had 
to choose…), partly chosen (… and I choose…), and partly determined by my 
own values and ideals that I hold – let us say – holy. These ideas are essential 
for the integration of experiences that we have and help us to prioritise all 
obligations that we feel, and choose among the possibilities for action. They 
are basic to the repertoires of how we live.28 

Although these elements of our identity are interwoven with one an-
other, we can distinguish between the rejection of the person as a whole on 
grounds for which the person is not responsible and rejection on the basis of 

                                                 
27

 Cf. Marx on religion as ‘die imaginären Blumen an der Kette,’ ‘Zur Kritik der Hegelschen 
Rechtsphilosophie. Einleitung,’ in: Karl Marx/ Friedrich Engels, Werke, Band 1, (Berlin (DDR), Karl 
Dietz Verlag 1976), 378-391 (379). 

28
 For a broader analysis of the ego/non-ego, see my ‘Über das Verhältnis von Relationalität und 

Subjektivität,’ in: Das Subjekt als Prinzip der Relationalität im Kontext der Religionshermeneutik, ed. 
Gerhard Oberhammer and Marcus Schmücker, [Beiträge zur Kultur- und Geistesgeschichte Asiens] 
(Vienna: Verlag der Österreichischen Akademie der Wissenschaften 2010/11), 33-55. 
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insights and ideals that are freely accepted and formative for a person’s iden-
tity.29  

From this follow some comments on the distinctions in the laws that I 
discussed briefly above. Let me repeat the text of the English Law: ‘A person 
who uses threatening words or behaviour, or displays any written material 
which is threatening, is guilty of an offence if he intends thereby to stir up 
religious hatred,’ 30 and the Canadian formulation (298): 

(1) A defamatory libel is matter published, without lawful justification or ex-
cuse, that is likely to injure the reputation of any person by exposing him to 
hatred, contempt or ridicule, or that is designed to insult the person of or con-
cerning whom it is published. 

From the perspective of the theory/philosophy of religion the real point 
of blasphemy is not hatred but humiliation through a crude and total rejec-
tion of what someone holds holy. If hatred is a ‘strong aversion or detestation 
coupled with ill will,’31 blasphemy does not require ill will and may even 
spring from a deep concern about beliefs that somebody thinks are truly mis-
taken and will bode ill for a large group of persons. Somebody wants to shock 
and perhaps expose people for the sake of the higher good. The point of blas-
phemy is not hatred but a rejection of the ideals with which persons identify 
and for which they strive or live completely. Blasphemy implies a total rejec-
tion of the other’s view of what is good and holy, and thus attacks others at 
their heart of who they are. 

 
 
9. THE DANISH CARTOONS 

But let us discuss one of the most typical examples of blasphemy in re-
cent years, the Danish cartoons that depicted the prophet Mohammed – ‘the 
Messenger of God, blessed be His name’ – with a bomb on his head. The sug-
gestion was rather clear: Muslim suicide bombers are followers of Moham-
med; there is something in Islam that stimulates violence. The message thus 
was: be careful in following Mohammed, and it would be better not to follow 
him at all. And do not trust (all) Muslims. Many understood it as a far-

                                                 
29

 Of course, I presuppose many nuances in the qualification ‘freely’; see, e.g., my ‘Can We be 
Sure about Contingent Religious Insights?’ in: Religions Challenged to Contingency, Dirk-Martin Grube 
and Peter Jonkers (eds.), (Leiden/Boston: Brill 2008), 205-20. Behind the term ‘accepted’ lie broad dis-
cussions on if and how the will plays a role in the formation of insights. 

30
 Racial and Religious Hatred Act, 2006, ch.I, art. 29b (1). 

31
 Webster’s New Collegiate Dictionary (Springfield, MA.: Merriam 1958), s.v. 
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reaching criticism: Islam is dangerous, and its prophet is deadly. Islamic 
masses in the poorer parts of the world were furious and Muslim leaders in-
dignant. What the cartoonist and the Western press did not realise or even 
know is the extent to which Mohammed is a personal example of piety that 
people try to follow in their lives. God guided his life. God revealed through 
many aspects of Mohammed’s life how He wants people to live. He was not 
sinless, but each time he or his followers and friends acted wrongly, God re-
vealed to him what was wrong and how they should act. Those people were 
rightly guided, directly from above.32 In central respects of their lives Mus-
lims want to be like Mohammed. Therefore, qua identification for Muslims, 
Mohammed is ‘how I want to be’ and not ‘how I am a product of many fac-
tors.’ The cartoons had to do with the ideals of life that Muslims have. With 
respect to politicians suffering from ‘Islamophobia’ we can formulate it more 
strongly: they want to get rid of all Islamic ideals. This does not mean: ‘I am 
wrong in how I have been made’, but: ‘They say that the things that I hold 
holy and live for make me a criminal.’ The latter is not discrimination – as-
cribing a lower status to me – but a rejection of my life project as a whole, 
including my ideas of the common good. Perhaps the UK Racial and Reli-
gious Hatred Act rightly found a common denominator for the rejection of 
selves (whom I am as I have become) and I’s (with which transcendent values 
I identify) in hatred, but there is indeed an important difference between 
both categories. I cannot change my colour, my ethnicity, my sexual orienta-
tion – important as they are, of course, for my ‘self’ – but within the space of 
what I cannot change, I could change or have changed my ideals and all val-
ues for which I have lived. However, I would therefore have to admit that all 
that was holy to me is mistaken and my ‘project’ did not make sense. There-
fore, blasphemy is a serious attack on someone’s integrity. It crosses the bor-
derline between serious and open critical dialogue and simple rejection of 
what some think – whether or not it is based upon hatred or leads to hatred. 
That blasphemy can lead to hatred and discrimination is clear, but that is a 
prudential argument that does not bear on the special point of blasphemy. 

 
 
 
 
 

                                                 
32

 Fatih Okumus, ‘The Prophet as Example’, in: Studies in Interreligious Dialogue, 18 (2008): 82-
95. 
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10. CRITIQUE WITHIN THE BOUNDARIES OF COHESION 

Until now we have not answered the question why the state should be 
involved in prohibiting blasphemy. Why should the state worry about our 
integrity, our happiness, and how we deal with our neighbour? Or, con-
versely, why should the state prevent people from being criticised? Why 
should we be limited in how we criticise others? Have the people who op-
posed slavery, apartheid and other ideologies not been silenced – and rightly 
so – because other parties felt themselves attacked in their integrity? 

The task of the state in relation to discrimination is rather clear. Non-
discrimination is a principle of all Western states and human rights codes. 
Hate language is not straightforwardly discrimination but easily leads to it 
and therefore implies a real change or damage. Therefore, it is prohibited – as 
we have seen in the Canadian and UK laws. Other human rights are the free-
doms of religion, conscience, and assembly. Hateful criticisms of the beliefs 
of specific persons or groups of persons could adversely affect their freedoms 
(or other interests) considerably; they could lead to the prohibition of head-
scarves, the building of mosques and minarets, evangelisation and dawa, or 
even care of orphans and poor people in Christian, Muslim or whatever insti-
tutions. Therefore, the state is obligated to protect people as much as it is 
able – given the freedoms of speech, expression and press – and prevent criti-
cism that is offensive, hurts people unnecessarily, and possibly damages their 
material interests as well as their possibilities for living out their religious 
ideals in society. With the Canadian law we could add: unless the criticism is 
not welcome but nevertheless true. Of course, we should also add: as far as 
the court can judge about worldview insights and ideals. 

The question was if blasphemy has a special place. So far I have argued 
that sharp criticisms of our cherished values and aims of life affect us espe-
cially because our lives are or should be guided by those values. Therefore, 
criticism is personal in a way that criticisms of ethnicity, gender and sexual 
orientation are not because I can change – or could have changed – my in-
sights into life. But other characteristics I cannot change. This difference has 
consequences on the societal level as well. In society we have to live and work 
together and trust that our interests are taken seriously, whether we are poor 
or rich, ill or healthy, whether we can help ourselves or not. Therefore, soci-
ety is dependent on the good will of the population or at least of a good per-
centage of it, i.e. for social cohesion. Because we depend on one another and 
have to work together, we have to find sets of common values and shared 
practices, and trust one another enough to feel at least some solidarity. 
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Therefore, the state has an interest in the commonalities that citizens accept. 
Mutual agreements are not natural but arise through societal processes. 
However, because of the freedoms of religion, worldview, and conscience, the 
state cannot interfere in the different worldviews – be they secular or reli-
gious – and therefore the state depends on the values that it cannot itself 
force on its citizens.33 The state can stimulate the transmission of its constitu-
tional values but has to be careful not to choose implicitly between the vari-
ous ideas of the Good Life and the Common Good that are present in society. 
On the other hand, because no socio-economic or political system is perfect, 
and the circumstances change constantly, it is also in everyone’s interest that 
wrong or outdated institutions and worldviews should be cracked open and 
developed further. One could think here of the old stories of Athens and Je-
rusalem, the end of slavery and witch hunts.   

In my view, the state has a responsibility to stimulate a proper exchange 
between people with different opinions. The state does have some responsi-
bilities here: (1) to preserve the freedom of religion/worldview and con-
science, (2) to further social cohesion in the widest sense of the word and 
therefore organise the exchange of ideas about life and the common good, (3) 
not to suppress but stimulate open debate and serious criticism from the dif-
ferent perspectives that people have. 

If we accept the responsibility of the government in relation to world-
view pluralism and the inevitable conflict of opinions, the government has to 
respect serious disagreements but try to make them fruitful. Blasphemy is 
counter-productive. From this follows another reason why people who feel 
the need to criticise the opinions of others will not engage in blasphemy. If 
they want to convince others of the need to rethink their beliefs – secular or 
religious – especially to improve society, their criticisms have to be commu-
nicated successfully. In this respect sharp criticism can fulfil the criterion that 
they are in the interest of society. It sometimes happens that people have to 
try to wake others up in order to move on, break the status quo, and adapt to 
new circumstances and challenges. Some people will feel that they have to 
make a great deal of noise. However, if the lines of communication are 
blocked, the dialogue stops, and those who are offended will strengthen their 
own identity in opposition to the criticism. Therefore I think we have to re-
spect three insights:  

                                                 
33

  Ernst-Wolfgang Böckenförde, ‘Die Entstehung des Staates als Vorgang der Säkularisation’,  in: 
Idem, Staat, Gesellschaft, Freiheit (Frankfurt a.M.: Suhrkamp 1967), 42-64 (60).  
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 People do have contradictory views of the ‘common good’ and strive 
hard to win debates and change society. In the end the state has to 
make compromises; 

 Social cohesion entails the idea of criticism and the competition of 
ideas; otherwise it ends up as a totalitarian system; 

 ‘Criticism in the interest of the public’ requires that the communica-
tion be successful; otherwise it is not in the interest of society. 

 
Where there is no social cohesion, there is no justice and harmony, and 

after a while no well-being either. Therefore, blasphemy as bitter ridicule or 
denigration of what is holy for others is an offence against somebody’s integ-
rity. When it involves groups of people it can be dangerous for ‘the fabric of 
society’. Criticism should be much more precise and not offend what is really 
ultimate and holy to people. I am afraid that in the old Athens and Jerusalem 
the leaders misunderstood what was really at stake. Therefore, the state 
should prohibit blasphemy but not be quick to punish. Social cohesion is 
helped not by punishment but by a state policy that stimulates the exchange 
of views and proper knowledge about worldview traditions and cultures. 
People who are offended in their innermost identity because their deep be-
liefs are ridiculed or made suspect may be able to hold the other party ac-
countable in court. 
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In the first part of this article I will make some observations regarding 

the historical development of legislation on blasphemy, offence and hate 
speech, mostly using Norway as an example. My discussion of legal develop-
ments ends with some reflections on the relation between legal restrictions 
and moral responsibility.  
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The second part of the article offers a reading of Salman Rushdie’s The 
Satanic Verses (from 1988) as a novel about ambivalent religion, doubt and 
moral deliberation. The novel was seen by some as a serious investigation of 
moral and religious issues but was felt to be deeply offensive by others. I con-
clude my discussion by distinguishing between potentially offensive utter-
ances on the one hand and hate speech on the other, suggesting that this dis-
tinction is pivotal for any discussion of religion and freedom of speech.  

 
 
BLASPHEMY LAWS: IN PROTECTION OF GOD AND THE STATE 

Pre-modern legislation against blasphemy has seemingly aimed at pro-
tecting God’s honour. But for all practical purposes, it has functioned to safe-
guard the social and political order – symbolically as well as physically. In the 
Danish-Norwegian and subsequent Swedish-Norwegian kingdom, from 1687 
until 1842 the so-called Christian IV Norwegian Code prescribed torture and 
capital punishment for blasphemy against ‘his [God’s] Holy Name, his Word 
and his Sacraments’, and for sorcery.1 Apart from the witch trials in the 16th 
and 17th centuries, such draconic punishments were not implemented and 
functioned thus mostly as a symbolic protection of the Lutheran state and its 
Church. The Code section in question, entitled ‘On Erroneous Teachings, 
Blasphemy and Sorcery’, contained also a general ban on ‘the Papal religion’ 
and its representatives. 

Today capital punishment (or life imprisonment) for blasphemy is pre-
scribed, and to some extent practiced, in some countries with an Islamic con-
stitution. For instance in Pakistan’s Penal Code, desecration of the Holy 
Quran ‘shall be punishable with imprisonment for life’ and derogatory re-
marks about the Holy Prophet Mohammed ‘shall be punished with death, or 
imprisonment for life, and shall also be liable to a fine.’2 It should be noted 
that these are modern provisions. Sections against blasphemy were actually 
introduced in the Indian Penal Code under British colonial rule, prescribing 
(from 1927) imprisonment or fines for intentionally ‘outraging the religious 
feelings of any class of His Majesty’s subjects’.3 In 1982-1985, the Pakistani 
Penal Code was seriously sharpened to the effect mentioned above, as part of 
General Zia ul-Haqq’s islamization policies which were introduced in 1979 
                                                 

1
 Christian V’s Norske Lov, 6: 7-9. 

2
 Pakistan’s Penal Code 295: B-C. 

3
 Naeem Shakir, The Blasphemy Law in Pakistan and its Impact (Hong Kong: International Affairs 

Christian Conference of Asia 1998), p. 14f. 
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when the so-called ‘hudood ordinances’ were enacted.4 The same section of 
the Penal Code contains also regulations that severely restrict the religious 
freedom of the Ahmadiyya community.5 The Pakistani blasphemy laws are 
generally seen by human rights observers as oppressive for both Muslim mi-
norities and Christians who often face false accusations under this law.6  

 
 
FIRST HUMANIZING MOVE: PROTECTION OF RELIGIOUS COMMUNITIES AND OF 

‘RELIGIOUS FEELINGS’ 

In pre-modern Norway as well as in modern Pakistan, blasphemy laws 
have functioned to protect the confessional state and the interests of its reli-
gious majority – with severe consequences for dissidents and religious mi-
norities. However in some modern versions, legislation against blasphemy 
has sought to protect the religious feelings of all citizens, as in the cited ex-
ample from British colonial rule in India. The modern blasphemy law in 
Norway (section 142 of the Penal Code; amended in 1934 and 1973) prescribes 
fines or imprisonment for ‘any person who by word or deed publicly insults 
or in an offensive or injurious manner show contempt for any creed whose 
practice is permitted in the realm or for the doctrines or worship of any reli-
gious community lawfully existing here’.  

Although the so-called blasphemy paragraph in the Norwegian Penal 
Code still stands, it is generally considered as ‘sleeping’ and no person has 
been convicted since 1912. The paragraph does not exactly protect the reli-
gious feelings of individual citizens, but rather the integrity of ‘any religious 
community lawfully existing here’. These could be seen as two different con-
cerns: for the feelings of individuals on the one hand; for the integrity of 
communities and their creeds on the other. But in the Indian case, colonial 
concern for religious feelings had maybe not so much to do with individuals 
and their integrity as with religious communities and potential clashes be-
tween them.  

 
 

                                                 
4
 See Report on Hudood Ordinances 1979 (Islamabad: National Commission on the Status of 

Women 2003). 
5
 Pakistan’s Penal Code 298: B-C. 

6
 See for instance Naeem Shakir, The Blasphemy Law in Pakistan and its Impact, and Naeem 

Shakir, Human Rights Monitor 2005. A report on Religious Minorities in Pakistan (Lahore: National 
Commission for Justice and Peace and Pakistan Catholic Bishops’ Conference 2005). 
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SECOND HUMANIZING MOVE: PROTECTION OF INDIVIDUALS 

More recent legislation about ‘blasphemy’ does not aim at protecting ei-
ther the state or the religious communities, but rather the individual. In the 
background one will find the UN Convention on Elimination of Racial Dis-
crimination and the UN Covenant on Civil and Political Rights which pro-
hibit anti-discrimination and outlaw hate speech against vulnerable groups in 
society.7 When implementing these human rights norms, the question arises 
whether national legislation against discrimination and hate speech should 
contain an explicit reference to religion. When in 1970 hate speech against 
people on the basis of their ethnic or racial background was penalized by the 
introduction of a new section in the Norwegian Penal Code (§ 135a), a refer-
ence to ‘declaration of faith’ – substituted for ‘religion’ in 2005 – was in-
cluded.8 After an inclusion of homosexuality in 1981, the section currently 
runs as follows:  

Any person who wilfully or through gross negligence publicly utters a dis-
criminatory or hateful expression shall be liable to fines or imprisonment for a 
term not exceeding three years […] A discriminatory or hateful expression here 
means threatening or insulting anyone, or inciting hatred or persecution of or 
contempt for anyone because of his or her  

a) skin colour or national or ethnic origin,  

b) religion or life stance, or  

c) homosexual orientation or lifestyle.  

The section in question offers an interesting example of how discriminatory 
or hateful expressions with reference to race are now penalized on a par with 
verbal assaults on the individual’s faith or sexual orientation. Although not 
explicitly stated, regulations against hate speech could also be taken as a pro-
tection of social harmony, in tune with the human rights covenants’ restric-

                                                 
7
 Cf. Article 20b in the UN Covenant on Civil and Political Rights: ‘Any advocacy of national, ra-

cial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be pro-
hibited by law.’  

8
 For the background, development and practice of this section, see Helge Årsheim: ‘Act(ual) Re-

ligion – differing notions of religion in International and Norwegian law’, paper presented to the confe-
rence ‘The Secular and the Sacred: Human Rights in the West-Nordic Context’, Faculty of Theology, 
University of Oslo, 20-21 May 2010. 
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tions on freedom of expression in order to protect public safety and the fun-
damental rights and freedoms of other individuals.9   

In Henk Vroom’s reflections on blasphemy, in his article in this volume 
entitled ‘On blasphemy: an analysis’, he makes a philosophical distinction 
between ‘rejection of the person as a whole on grounds for which the person 
is not responsible and rejection on the basis of insights and ideals that are 
freely accepted and formative for a person’s identity’.10 He seems to subsume 
race, ethnicity and sexual orientation in the former category and religion in 
the latter, on the philosophical background of Paul Ricoeur’s distinction in 
Oneself as Another between ‘self’ and ‘I’. In addition to anti-discrimination 
laws which protect those parts of human identity which is not chosen but 
given (race, ethnicity, sexual orientation), Vroom sees the need for a separate 
legislation against blasphemy which protects what individuals have chosen to 
be holy: ‘Therefore, the state should prohibit blasphemy but not be quick to 
punish’.11  

I find Vroom’s distinction interesting but not convincing. Religion (as 
Vroom of course realises) is not merely something chosen. Perhaps for most 
people, religion is something you are born into, as an important part of your 
group identity on a par with your imagined ethnicity. As the notion ‘symbolic 
ethnicity’ indicates, even a self-conscious invocation of religious identity (e.g. 
Muslim) at the cost of ethnic identification (e.g. Pakistani) refers not only to 
the existential choice of an ‘I’ but equally to the strategic preference of a col-
lective self, i.e. a ‘we’.12 On the other hand, identity markers that might seem 
to be given, such as sexual orientation, may also contain an important ele-
ment of choice. Even ethnic identifications may be rather fluid. If my obser-
vations are correct, it becomes difficult to distinguish between respect of 
‘given’ and ‘chosen’ elements of the individual’s identity.  

   
 
 

                                                 
9
 Cf. Article 18c of the UN Covenant on Civil and Political Rights: ‘Freedom to manifest one's re-

ligion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to 
protect public safety, order, health, or morals or the fundamental rights and freedoms of others.’ 

10
 Henk Vroom, ‘On Blasphemy: An Analysis,’ in this volume, p. 90.  

11
 Ibid., p. 94.  

12
 Riva Kastoryano, ‘Religion and Incorporation: Islam in France and Germany’, International Mi-

gration Review, Volume 38 Number 3 (Fall 2004), p. 1234-1255 (‘… more and more, Islam represents a 
unifying identity among Muslim immigrants for asserting collective interest and structuring a transna-
tional community that transcends the boundaries of member-states … The objective is to promote a 
common identification: to be Muslim in Europe’, p. 1251f.).  
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A HUMANIZING, ETHICAL TURN 

As demonstrated, section 135a in the Norwegian Penal Code makes no 
distinction between hate speech with reference to religion, ethnicity or sexual 
orientation. And the fusion is seriously meant. Whereas the Norwegian ‘blas-
phemy paragraph’ (section 142) is sleeping, section 135a (the so-called ‘racism 
paragraph’) is active. In 1981, an anti-immigration activist (Vivi Krogh) re-
ceived a suspended sentence for hate speech against immigrants in general 
and Muslims in particular. Three years later, a pastor in an independent char-
ismatic congregation (Hans Bratterud) was convicted for offending utter-
ances against homosexuals and admonitions to remove them from leading 
positions in society. More recently, in 2007, the leader of the racist organisa-
tion Vigrid (Tore Tvedt) was given a suspended sentence for hate speech and 
threats against Jews. Other cases have been turned down. For instance, in 
1989 a group of Norwegian Muslims did not succeed in banning Salman 
Rushdie’s The Satanic Verses when trying to mobilize the blasphemy and ra-
cism paragraphs against the Norwegian edition of the book. 

Independently of how one views the desirability of legal restrictions on 
religious defamation, it is a matter of fact that legal provisions regarding 
‘blasphemy’ and their rationale for (more or less severe) restrictions have 
changed over time. In Norway as in several other countries, the purpose of 
such provisions have shifted from (1) protection of God and the state religion, 
to (2) protection of religious communities and their creeds, to (3) protection 
of individuals in vulnerable positions (here: because of their of ethnicity, re-
ligion or sexual orientation). 

If blasphemy relates to ‘God’ as a powerful symbol of the religious state, 
modern legislation which aims at protecting communities or individuals 
against hate speech is a different matter altogether and can hardly be charac-
terised as dealing with blasphemy. As indicated by my subheadings, I find it 
apt to characterize step 2 and 3 above as humanizing moves – leaving ‘blas-
phemy’ as a relevant characterisation only of category 1.    

In philosophical or theological terms, the above development reflects 
not only an individualist but also an ethical turn in dealing with ‘blasphemy’ 
and potentially offensive utterances. In the controversies over the Danish 
Muhammad cartoons in 2005-2006, many of those who were utterly critical 
of the (re)publication of the cartoons stood firm in protecting the principle of 
freedom of speech. In Norway, critics did not try to take legal action when 
Magazinet – a mouth-piece of the New Christian Right – republished the 
Danish cartoons framed by warnings against ‘a religion that is not alien to 
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resorting to violence’.13 Instead, the emphasis was put on the moral obligation 
of the stronger party (in this case, the Christian/Secular majority) to be care-
ful in their characterization of the beliefs of the minorities.14 For instance, a 
joint ‘Statement on the caricatures of the Prophet Muhammad’, issued by 
Christian and Muslim leaders in Norway, emphasized that ‘Freedom of ex-
pression is a fundamental right which must be respected, but it must be exer-
cised with responsibility and wisdom.’15 The statement warned also against 
offending ‘Muslims’ religious feelings’ – but again, without any intention of 
legally banning offensive utterances.  

In what has been termed by the media researchers Risto Kunelius and 
Elisabeth Eide as the ‘liberal fundamentalist’ paradigm, freedom of expres-
sion stands out not only as an inviolable right but as an absolute value.16 In 
this paradigm, there is not always room for pragmatic considerations of what 
is wise (considerations that are actually carried out on a daily basis in any 
editorial office) or for moral deliberations focused on the responsibility of the 
more powerful in relation to vulnerable groups in society. 

What used to be a discussion about ‘blasphemy’ has thus turned into a 
quite different type of question about how to balance two potentially con-
flicting principles that are both humanistic. One principle is freedom of ex-
pression, as a legal right with some restrictions. The other principle is respect 
for otherness and vulnerability, as a moral obligation.  

Although both principles are humanistic, God may still be part of the 
picture, but not as someone whose honour must be protected. In a Levina-
sian interpretation, ‘God’ now only becomes visible as the trace of infinity in 
the human other’s face – accentuating individual integrity and moral obliga-
tion. 

 

 

 

                                                 
13

 Magazinet 10.01.2006, p. 2. 
14

 Cf. Oddbjørn Leirvik, ‘Fridom under ansvar’, Dagbladet 04.02.2006. 
15

 See full text: http://folk.uio.no/leirvik/tekster/IRN-MKR-uttalelse.htm 
16

 Reading the Mohammed Cartoons Controversy. An International Analysis of Press Discourses on 
Free Speech and Political Spin, Kunelius, Risto, Elisabeth Eide, Oliver Hahn, and Roland Schroeder 
(eds.) (Bochum: ProjektVerlag 2007), p. 16ff. Cf. Oddbjørn Leirvik, ‘The Cartoon Controversy in Nor-
way: The New Christian Right and Liberal Fundamentalism confronting Islam?’ Forthcoming in Com-
municating ‘Fundamentalism’ in the Global Public Sphere. Volume 3: Mass Media and Popular Culture, 
Ulrika Mårtensson m.fl. (ed.) (London: I.B. Tauris 2010).  
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INSIDE OUT, OUTSIDE IN 

In terms of moral deliberation, another issue should also be taken into 
consideration. Conscious of the asymmetry in any social relation (another 
Levinasian concern), it makes a moral and political difference whether harsh 
religious critique (for instance in the form of ridiculing cartoons) is perceived 
as a blow from the powerful majority against a religious minority, or as part 
of a tough discussion between representatives of the majority culture. Corre-
spondingly, provocative critique voiced from the inside of a religious tradi-
tion may be perceived differently from similar critique from the outside.  

Modern critique of religion started out as a (self)critique from the inside 
of Christian Europe. Similarly, such books as Salman Rushdie’s The Satanic 
Verses,17 Ibn Warraq’s Why I am not a Muslim,18 and Irshad Manji’s The Trou-
ble with Islam. A Wake-up Call for Honesty and Change19 represent a critique 
of Islam which voiced from the inside of Muslim cultures in the West (in-
cluding its self-declared apostates).  

Sometimes, however, the distinction between inside and outside is 
blurred. For instance Ayaan Hirsi Ali, in her attacks on Islam as a religious 
tradition to be defeated, seems to apply the rhetoric of aggressive American 
neo-conservatism. In her most recent book (Nomad: From Islam to America, 
2010), she has also referred to the ‘Christianity of love and tolerance’ as ‘one 
of the West's most powerful antidotes to the Islam of hate and intolerance.’20  

But it is not only in aggressive literature against one’s previous religion 
that the distinction between inside and outside is confused. Instead of pursu-
ing the legal perspectives laid out in the first part of my paper, in what fol-
lows I will offer a reading of Salman Rushdie’s The Satanic Verses and its fic-
tional fusion of Islamic and (in my interpretation) Christian elements. My 
reading leans on an essay of mine which was first published in 1989, in which 
I attempted to give a bona fide interpretation of Rushdie’s novel as a serious 
exploration of the phenomenon of doubt, applying to some extent Christian 
imagery to create a literary fiction which many Muslims found utterly offend-
ing.21 My reading of the book is meant to illustrate how complex the question 

                                                 
17

 Salman Rushdie, The Satanic Verses (London: Vintage 1988). 
18

 Ibn Warraq, Why I am not a Muslim (Amherst, NY: Prometheus Books 1995). 
19

 Irshad Manji, The Trouble with Islam. A Wake-up Call for Honesty and Change (Toronto: Ran-
dom House Canada 2003). 

20
 Ayaan Hirsi Ali, Nomad: From Islam to America (New York, NY: Free Press 2010), p. xx. 

21
 Oddbjørn Leirvik, ‘Var det sjel i hans tvil?’ (om Rushdies ‘Sataniske vers’), Syn og Segn 4:1989, 

p. 312-319. Further developed in Islam og kristendom. Konflikt eller dialog? (Oslo: Pax 2006), ch. 19. 
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of insider and outsider perspectives may be, if taking literary fusion and reli-
gious hybridity seriously.  

The outcome of Rushdie’s literary project soon proved to be highly dra-
matic, both for Rushdie himself and for his translators and publishers (cf. the 
attempted assassination on Rushdie’s Norwegian publisher in 1993). Because 
of the novel’s frivolous play with sacred elements of Islamic history, such as 
the whores of Mecca being given the names of the Prophet’s wives to boost 
business before Muhammad’s final takeover, it was seen by many Muslims as 
an apostate’s deliberate defamation of Islam. At a deeper level, the novel’s 
retelling of the traditional story about ‘the Satanic verses’ implies that Mu-
hammad more than once might have listened to his own ambitions instead of 
harkening to God – and perhaps without being corrected by the angel of 
revelation (Gibreel/Gabriel). Thus the novel was also read as a provoking 
questioning of the integrity of the Qur’an.  

As mentioned, a group of Norwegian Muslims (joining hands in the so-
called Muslim Defence Council) tried to take legal action against the book, 
but did not succeed.  

The Rushdie affair illustrates that what is seen as abominable fiction for 
some might in fact express something that is ‘holy’ for others. Rushdie him-
self (in the words of Gibreel) presents the novel as a drama of faith and 
doubt, not as a manifest of disbelief:  

Question: What is the opposite of faith?  

Not disbelief. Too final, certain, closed. Itself a kind of belief.  

Doubt.  

The human condition, but what of the angelic? Halfway between Allahgod and 
homosap, did they ever doubt? They did: challenging God’s will one day they 
hid muttering beneath the Throne, daring to ask forbidden things: antiques-
tions.22 

The novel’s key figures, the Indian-born immigrants Gibreel Farishta and 
Saladin Chamcha, are portrayed as being born again in a plane crash into the 
English Channel. They eventually end up in London – Gibreel as an archan-
gel, Saladin in the first place as a devil. Their cultural impression of late mod-
ern England is confusing. Devoid of significant distinctions, England (with its 
grey weather and fluid culture) creates desperation in the two reincarnated 
men:  

                                                 
22

 Salman Rushdie, The Satanic Verses (London: Vintage 1988), p. 92. 
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Gibreel Farishta floating on his cloud formed the opinion that the moral fuzzi-
ness of the English was meteorologically induced. ‘When the day is not warmer 
than the night,’ he reasoned, ‘when the light is not brighter than the dark, 
when the land is not drier than the sea, then clearly people will lose the power 
to make distinctions, and commence to see everything – from political parties 
to sexual partners to religious beliefs – as much-the-same, nothing-to-choose, 
give-or-take. What folly! For truth is extreme, it is so and not thus, it is him 
and not her, a partisan matter, not a spectator sport. It is, in brief, heated. City,’ 
he cried, and his voice rolled over the metropolis like thunder, ‘I am going to 
tropicalize you.’23  

Interestingly, Rushdie/Gibreel associates the moral fuzziness of England with 
the legacy of confusingly mixed categories in the Jewish-Christian tradition, 
equalling ‘England-induced ambiguities’ with ‘Biblical-Satanic confusions’ in 
which Satan (alias Lucifer) can be seen as a fallen angel. Gibreel much prefers 
the Islamic tradition in which there are no such confusions: ‘Iblis/Shaitan 
standing for the darkness, Gibreel for the light.’ Trying to establish his own 
agency in clear-cut terms, he continues: ‘Out, out with these sentimentalities: 
joining, locking together, love. Seek and destroy: that was all’.24   

But was it as simple as that? The novel’s main figures eventually fall out 
with each other, becoming enemies. And as the personal drama evolves, Gi-
breel and his alter ego (the angel of revelation) gradually pose more open 
questions regarding the divine attributes, in relation to human morality:  

Is he to be the agent of God’s wrath? 

Or of his love? 

Is he vengeance or forgiveness? Should the fatal trumpet remain in his pocket, 
or should he take it out and blow?25 

Chasing Saladin, Gibreel comes upon him in the very moment his former 
friend is about to be consumed by a fire. In the moment of truth, Gibreel 
throws himself into the fire and pulls Saladin out of the burning house. Thus, 
he testifies in practice that forgiveness is indeed stronger than vengeance and 
that ‘love was more durable than hate’,26 in human nature as well as in divine 
reality.  
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Back in India, Saladin is once more spared by Gibreel. But clemency is 
not the same as clarity. At the last pages of the book a deeply confused Gi-
breel ends up taking his own life, whereas Saladin (now as Salahuddin) sees 
the prospect of being born again – this time not in devilish confusion but as a 
human being reconciled with life’s contradictions. Once more, Rushdie al-
ludes to the language of grace and the Christian metaphor of being born 
again: 

If the old refused to die, the new could not be born. […] It seemed that in spite 
of all his wrong-doing, weakness, guilt – in spite of his humanity – he was get-
ting another chance. There was no accounting for one’s good fortune, that was 
plain.27 

Good fortune cannot be explained, that much he grasped. Not more. Or was 
it more than luck? Was it divine grace he could not explain? 

The above reading of Rushdie’s novel may be overly ‘Christian’. But it is 
a possible reading, which needs not be specifically Christian. The Qur’an too 
speaks warmly about grace. Christian or Muslim: the novel invites the reader 
to become part of the drama – either with ‘find and kill’, or with doubt and 
grace.  

However, the novel never got the chance to be read like that, neither by 
ordinary Muslims nor by Christians. For Muslims, it quickly became a token 
of the West’s intellectual arrogance, holding nothing for holy and making fun 
of the most revered personalities in Islamic history. To make things worse, it 
was written by an alleged apostate who turned holy matters inside out – and 
outside in.  

 
 
CONCLUSION 

What is holy to some may be utterly provoking to others. Christians and 
Muslims will therefore have to realise how painful it can be to be confronted 
with what the other holds to be true – sometimes in direct contraction of 
one’s own beliefs (divergent views on Christ is a pressing point in case). Al-
though Christians and Muslims may have a lot to learn about respectful 
communication across deep differences, it is hard to see how potentially ‘of-
fensive’ utterances can always be avoided. Public proclamation of the Chris-
tian or Islamic messages may in some cases offend the other camp of believ-
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ers, and provoke non-believers. Artistic remoulding or literary elaboration of 
religious motifs may also be seen as utterly offensive by some.  

Any attempt to outlaw utterances that may hurt religious (or secular) 
‘feelings’ might thus threaten both religious freedom, artistic freedom and 
freedom of expression. It seems therefore wise that modern, human rights-
based legislation aims only at banning hate speech that is directly threaten-
ing towards individuals, or linked with discrimination of vulnerable groups. 
It does not forbid religious or atheistic utterances that may be seen by some 
as offensive or hurting their feelings.  

The legal development I have cited from the Norwegian context implies 
also that religious people are only protected against hate speech so as to say 
in (legal) solidarity with homosexuals.  

The rest – whether offensive utterances in a given context can be said to 
be prudent or not – is a moral question. What about God, then? As both 
modern legal developments and Rushdie’s novel illustrate, ‘God’ only comes 
into the discussion about ‘blasphemy’ as a point of reference for the moral 
deliberations of believing or doubting individuals. 
 



 

 

 
 

Section III:  
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Are religious views relevant to our judgments about the common 
good, or should religion be expelled from public life? The impulses 
that constitute religion are deeply rooted in human nature. Whatev-
er the difficulties of combining rights to equality with freedom, the 
one cannot just trump the other. Religion cannot be ignored, and 
freedom of religion needs a firmer base than just the state's religious 
neutrality. 
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I. TWO ENLIGHTENMENT VIEWS OF FREEDOM AND RELIGION 

Religious freedom is part of the more general issue of the role of human 
freedom, with the latter as the absolute precondition of morality. Without it 
genuine moral responsibility seems impossible. In the eighteenth century 
Enlightenment the idea of the importance of freedom, and individual auton-
omy, went hand in hand with an emphasis on the role of reason. Freedom 
and reason were regarded as inseparable. This was a continuation of ideas 
which had flourished in the seventeenth century at the start of modern sci-
ence, and of the stress by John Locke on the role of consent by citizens to 
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government. Without a freedom to believe what one chose, as a basis for 
such consent, the latter would appear meaningless. 

In particular, the Cambridge Platonists,1 a group of philosophers and 
theologians whose influence is often underestimated, saw the crucial impor-
tance of freedom and reason in morality and elsewhere, but with an impor-
tant distinction from the later Enlightenment, particularly as it developed in 
France. They grounded their views of human freedom in a theistic view of the 
world, whereas later materialists were to see the traditional authoritarianism 
of the Roman Catholic Church as an enemy of freedom. 

Thus there came from the Enlightenment a tension between two differ-
ent visions, one rooting the whole idea of reason in a belief that all reason 
was ultimately grounded in God, or the divine ‘Logos’. For the Cambridge 
Platonists, in a slogan of theirs which was to be often repeated reason was 
‘the candle of the Lord’. It may not be a powerful searchlight, and only give 
partial illumination, but it was rooted in the nature of the world and the 
Creator of that world. The second vision saw Enlightenment as freedom from 
the shackles of traditional authority and superstition. For the one side, to be 
rational was to acknowledge the roots of reason in the God who had made 
humans in His image. For the other, rationality was bound up the fact of hu-
man autonomy and, at its extreme, the ability of humans, particularly in the 
field of morality, to decide for themselves what was good and bad. Instead of 
conforming to moral obligations built into the very nature of the world, and 
stemming from human nature, as believers in natural law would hold, they 
had the powers, in a strong sense, to decide for themselves how to live. 

The different visions could easily lead to opposite views concerning the 
role of religion in society. The first would stress the importance of human 
freedom and rationality, but would see this as a result of religious belief. The 
second would look to religion not as a support for freedom, but as its enemy. 
Although the French Revolution started by making a Declaration of ‘the 
rights of man and the citizen’ recognizing them ‘in the presence and under 
the auspices of the Supreme Being’, it soon became more avowedly atheistic , 
and turned churches into ‘Temples of Reason’. The Church was seen as an 
enemy, even though Article 10 of the Declaration asserted that ‘none shall be 
disquieted on account of his opinions, including his religious views, provided 
their manifestation does not disturb the public order established by law.’ 

                                                 
1
 See Cambridge Platonist Spirituality, edited and introduced by Charles Taliaferro and Alison 

Teply (New York: Paulist Press 2004). 
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The decision to see religion as an indispensable support for ideas of 
freedom and democracy, or, instead, as an alternative source of power intent 
on thwarting the will of the people, clearly colours our ideas of religious free-
dom. The early Enlightenment view, grounding both reason and freedom in 
theism, not only gave birth to modern science, in the work of Newton and 
other founders of the Royal Society in 1660, but it also proved a spur to the 
work of John Locke, who was himself much influenced by the Cambridge Pla-
tonists, and used the phrase ‘candle of the Lord’ on more than one occasion. 
For several years, he attended the church of St Lawrence Jewry in London 
where Benjamin Whichcote, one of the leading Cambridge Platonists, was 
the incumbent and an influential preacher. Locke went on to become one of 
the most influential advocates of religious toleration, and religious freedom, 
and his ideas underpinned the so-called ‘Glorious Revolution’ in England of 
1688, which paved the way to considerable, though not unqualified, religious 
freedom. 

Both strands of the Enlightenment have influenced later views of human 
freedom, and it is no exaggeration to say that the presence of both views is 
the cause of many of the contemporary tensions concerning the role of law 
and religion in the United States. Even the Founders of the United States had 
different ideas concerning the role of religion. Was religion a support for de-
mocracy, or a possible enemy? By positing a separate source of authority 
from the State, or the will of the people, was it a danger, or, on that other 
hand, an indispensable support in developing the character of a free people? 
George Washington, James Madison and Thomas Jefferson all had definite, 
but significantly different, views on the matter.2 

 
 
II. RELIGION AND MORALITY 

One central issue in facing the problem as to whether religion should be 
discouraged, tolerated or positively encouraged is the general connection 
between morality and religion. If morality needs some kind of anchorage in 
the way things are, and through the place of humans in the wider scheme of 
things, morality cannot be separated from doctrines about human nature. 
Who we are, and what it is to be human, will be seen as indissolubly linked to 
wider metaphysical views about the kind of world in which we are situated. 

                                                 
2
 Vincent Phillip Munoz, God and the Founders: Madison, Washington and Jefferson (Cambridge: 
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Religious ideas will have a direct influence on our beliefs on what is beneficial 
and harmful to humans. What it is to flourish will not then be seen merely as 
a matter of personal choice. We can make erroneous decisions, with disas-
trous results for ourselves and others, if we act in ways which go against the 
grain of human nature. Religion can then be viewed as a major source of wis-
dom and inspiration about what should constitute the common good. 

Another important element in the connection between morality and re-
ligion lies not in the epistemological basis for our moral views, but in the way 
in which, even if we know what we ought to do, we have the motivation to do 
it, even at some cost to ourselves. We have to have some idea why other peo-
ple matter, but we also need to be given the psychological will to do some-
thing about it. In other words we need to acquire a good moral character, 
which comes to see other people as important as ourselves. This needs exam-
ple, education and practice. Religion may not be essential, but many, in the 
past, have seen it as a central force for good in society. John Locke, himself, 
whilst advocating toleration, and influencing a century later the Constitution 
of the United States, with its stress on the ‘free exercise’ of religion, drew the 
line at the toleration of atheists. He said that ‘promises, covenants and oaths, 
which are the bonds of human society, can have no hold upon an atheist.’ He 
adds that ‘the taking away of God, though but even in thought, dissolves all.’3 
Yet a few pages earlier, he had asserted, in sentiments to be echoed by Tho-
mas Jefferson in his fight for religious freedom in Virginia, that ‘if truth 
makes not her way into the understanding by her own light, she will be but 
the weaker for any borrowed force violence can add to her.’4 

The relevance of religion to morality, and to the good of society, can it-
self be disputed, and in contemporary pluralist societies, it is itself one of the 
basic matters in dispute. The temptation is to see the issue of religious free-
dom, as a part of the wider problem of human autonomy. A democratic soci-
ety is inevitably founded on the assumption of continuing disagreement be-
tween citizens. In it, the idea that there can be any substantive beliefs which 
can hold the society together, and contribute to community cohesion, is itself 
much argued over. Many ‘liberals’ would see the need for agreement about 
procedures for resolving disputes and living together in the face of funda-

                                                 
3
 John Locke, ‘A Letter Concerning Toleration’, in idem., Two Treatises of Government and a Let-

ter Concerning Toleration, Ian Shapiro (ed.) (New Haven, CT: Yale University Press 2003), p. 246. 
4
 Ibid., p. 241. 
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mental disagreement. They (and John Rawls5 was the most famous example) 
would resist the idea that societies could be based on any substantive beliefs, 
even of the broadest kind. They would want any society to be totally neutral 
in its approach to religion, so as not to come down on either side of the dif-
fering Enlightenment approaches to religion. They would wish a government 
neither to support nor to thwart religion. Whether religion was a necessary 
foundation for reason, and society, or itself a threat to human freedom, 
would not itself, they would claim, be one of the issues a free society, as a 
whole, should adjudicate on. Whether atheists or theists make the better 
citizens, is not itself a judgment to be made by a state, or a society. The re-
spect for diversity implied by democracy should leave this the individual.  

There are, however, dangers lurking in the wish to give maximum free-
dom to the individual, in making decisions about the importance and role of 
religion, whilst taking up a position of official indifference. It is, for instance, 
most unlikely that a state would take up the same kind of position of neutral-
ity to science. A neutral state would not see religion of any kind as having a 
place in the classroom of a school. Yet the teaching of science would un-
doubtedly be given priority. The implication must be that religion is not as 
important as science, that scientific method is more reliable than ‘faith’, or 
even that science can true, and no religion can be. Implicit signals are being 
given about the role and importance of religion in human lives, so that, at 
best, religion is regarded as private, and of only personal importance to indi-
viduals. It is not being viewed as something that is of collective value, or as a 
major contributor to the common good. This only illustrates how absolute 
neutrality is an illusion. 

 
 
III. RELIGION AND HUMAN NATURE 

Issues about religious freedom will inevitably come up against wider 
judgments about the role and importance of religion in human society. If re-
ligion is regarded as the idiosyncratic pastime of a minority, it may be toler-
ated within a liberal society, as a matter for individuals. It may, on the other 
hand, be seen as a potential source of division and conflict, and then more 
strenuous efforts will be made to control it. Yet efforts by states to control 
religion have always been seen as exceptionally dangerous. They certainly 
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 See John Rawls, Theory of Justice (revised edition) (Cambridge, MA: Harvard University Press 
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strike at the roots of democracy, as do any attempt to influence what people 
believe, and to coerce them into manifesting the kinds of belief and behav-
iour which are congenial to those in power. Democracy can only flourish 
when people are free to come to their own judgments about what constitutes 
good policy. Coercion of any kind is its enemy. Indeed, democracy and free-
dom perish, when beliefs and practices are prescribed by those in power. Re-
ligion is always the most vulnerable target, as it sets up sources of authority 
and principle which are totally independent of the will of particular rulers. 
Those who have wished to keep church and state separate are not only moti-
vated by a fear that religious ideas may govern a state. They also fear that na-
tional priorities are imposed on religious institutions, so that the latter can 
become a tool of the state. This can happen, even with the best of intentions 
if the availability of state funding alters a religion’s priorities so as to follow 
those of the government of the day. Many feel that it is safer for both if 
‘church’ and state keep each other at arm’s length. 

It is difficult to avoid judgments about the role of religion in human life. 
In this context, research in the so-called cognitive science of religion, may be 
relevant, in that it indicates that many of the impulses that go to constitute 
religion, are deeply rooted in human nature. As one researcher puts it: ‘Belief 
in God (or gods) comes from the same mental processes that the vast major-
ity of beliefs come from: the operation of mostly non-conscious mental 
tools.’6 He continues: ‘Belief in gods in human groups may be an inevitable 
consequence of the sorts of minds we are born with in the sort of world we 
are born into.’7 Examples of the building-blocks of religion which appear to 
be built into our cognitive framework include our readiness to assume 
agency, even if it is not physical, a natural predisposition to see purpose in 
things and events, and an ‘intuitive’ dualism which makes it easy to conceive 
of the separation of mind and body, and to conceive of life after death. In the 
field of morality, evidence suggests that belief in an all-knowing god who sees 
everything can act as a powerful constraint on our actions, inclining us to 
behave more ‘morally’. We know in those circumstances we are not escaping 
detection.  

The implication of such research is that religious belief is the ‘default 
option’ in human life. Humans are not natural atheists. Certainly this would 
explain the undoubted ubiquity of religion, in all its various forms, in all hu-
man societies across time. Anthropologists can safely take it as a given that 
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any society they are studying will have a religion firmly rooted in its midst. 
The implications of this in discussions of religious freedom have nothing to 
do with the alleged truth (or falsity) of any religious beliefs. It has everything 
to do with the fact that religion is deeply rooted in human nature, and will 
inevitably be manifested in all human societies. Trying to control, or extin-
guish it, will be challenging one of the deepest springs of what it is to be hu-
man. It will be thwarting our deepest nature, almost as much as we were de-
prived of other ‘goods’ such as food or shelter, which we need to enable us to 
flourish.  

One researcher, Scott Atran, holds, that for better or worse religion is 
‘here to stay’.8 This points to the fact that if religion is so much the natural 
expression of what is to be human, however it is manifested, it is unlikely to 
go away. Therefore any attempt at repression, however oppressive to our 
natural inclinations, is unlikely to succeed in the long run. This is to contra-
dict the ‘secularisation thesis’ popular amongst sociologists in the 1960’s, pos-
iting the inevitable and continued decline of religion in the face of modern 
scientific knowledge. As one sociologist puts it: ‘Secularisation was made part 
of a powerful social and historical narrative of what had once been and was 
now ceasing to be.’9 Yet subsequent events have shown that this was to jump 
to a very speedy, and erroneous, conclusion. If religion is deeply rooted in 
human nature, one would expect, that however great the oppression, it 
would reassert itself, and this is certainly what has happened in countries 
that were Communist. Religion is resurgent, and growing in influence in 
many parts of the world, with Western Europe an apparent exception. States 
may attempt to repress religion, seeing it as challenge to their authority, but 
they will not be successful in doing so in the longer term. Religious freedom 
is not only a basic human right, springing from our basic needs, but it will 
always prove to be an insistent demand. 

 
 
IV. RELIGIOUS FREEDOM AND TOLERATION 

One recurring complaint, dating from American debates in the eight-
eenth century, is that religious toleration is not enough. It does not guarantee 
real religious freedom. This became explicit in the debates in 1776 in Virginia 
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about a Declaration of Rights, and the new Virginia Constitution. George Ma-
son originally wanted to codify the principles of tolerance, enacted in the Act 
of Toleration in England in 1689, but James Madison, the future President of 
the United States, intervened in the debate in Williamsburg10 and revised the 
article, demanding an equal entitlement for all citizens to the ‘free exercise of 
religion’, substituting this phrase in preference to the ‘fullest toleration’ of 
their faith. The argument was that ‘toleration’ assumed the subordination of 
some groups and authorities to others. The implication (and the reality in 
colonial Virginia) was that one set of beliefs were the expected norm, (exem-
plified in Virginia by the Establishment of the Church of England). Devia-
tions from the norm in belief and practice were only to be allowed by the 
grace of those who held authority. Others were ‘dissenters’ or ‘nonconform-
ists’.  

This was not to treat all citizens equally, and Madison’s revision of the 
proposed Virginian Bill of Rights put the notion of equality to the forefront. 
Freedom alone was not sufficient, if it was merely the gift of those who just as 
easily withdraw the right. For Madison, freedom was far greater than tolera-
tion, and the later Virginia Statute for Religious Freedom, of which Thomas 
Jefferson was the author, made it clear that ‘our civil rights have no depend-
ence on our religious opinions’.11 Instead, the Statute concludes, ‘the rights 
hereby asserted are of the natural rights of mankind.’ These debates paved 
the way for the wording in the First Amendment of the Constitution of the 
United States upholding the free exercise of religion’ and subsequent ideas of 
the ‘separation of church and state’. Yet although religious belief and civic 
status were made independent of each other, the role which religion is to 
have in society, given the demands of religious freedom, was left vague. 
Fierce debates continue into the twenty-first century over how far freedom 
demands the exclusion of all religious influence from the public square.12 The 
example of Virginia perhaps suggests that it should not, since even the six-
teenth article of the Virginian Bill of Rights, couples the idea of free exercise, 
with the ‘Duty which we owe to our Creator’, and ‘the mutual Duty of all to 
practice Christian Forbearance love and Charity towards each other.’13 The 
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ideas of freedom and equality which became so important in Virginia, had 
explicitly Christian foundations, and would have been unlikely to last if not 
resting on them. 

 
 
V. LAW AND RELIGION 

Religious beliefs go to the roots of who we think we are and how we re-
late to what we conceive of as reality. For that reason, religious faith can of-
ten be felt to be a defining feature of one’s identity, and not just a set of be-
liefs subscribed to by a particular individual. They tend to flourish in com-
munities, and too individualist an understanding of religion can sometimes 
fail to take this into account. Contemporary declarations of human rights, 
such as the European Convention on Human Rights tend to look at individu-
als, and to widen reference to religion by talking of ‘religion or beliefs’. This is 
certainly more inclusive than the American reference to the ‘free exercise of 
religion’, but what it gains in breadth, it loses in precision. The definition of 
religion is always a much vexed issue, and reference to ‘belief’ may seem to 
circumvent the problem. No court should want to be in the position of hav-
ing to accept that whatever individuals treat as their personal religion must 
be counted as a religion, however idiosyncratic. Particularly, if religion gives 
ground for exemptions from generally applicable laws, this could give people 
an all-purpose excuse for disobeying any law they fancy.  

Unfortunately, the inclusion of reference to ‘belief’ can only make the 
situation worse. The fact of the sincerity of belief could not of itself be 
enough to give anyone the right to opt out of obeying laws. Yet it is going to 
be difficult specifying which sorts of beliefs deserve protection. Those which 
are defined by their relationship with religion, such as agnosticism or athe-
ism, should clearly be covered. Freedom of religion must include the freedom 
to criticise, or deny any religion, or indeed religion as such. The difficulty 
comes when other kinds of belief demand equal protection. How important 
in the lives of people do beliefs have to be to be thought on a par with reli-
gious ones? There is clearly scope here for endless arguments in the courts. 
The mere fact of making religion a species of a more general freedom of con-
science could be seen as evidence of a secularizing tendency, intent on 
downgrading the importance of religion in society. It is no longer singled out 
for special attention , as it is in the Constitution of the United States. Other 
aspects of religion can also be treated merely from a secular perspective. 
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Freedom of public worship, for example, can be viewed merely as a part of a 
more general freedom of assembly. 

 Article 9 of the European Convention of Human Rights , follows the 
pattern of many documents tabulating human rights, by giving an uncondi-
tional right to belief. One can believe what one likes. The problem comes 
when such beliefs are put into action. Even taking a narrow approach to reli-
gious belief, many actions sanctioned and motivated by religion would be 
unacceptable in a free society. The greater the freedom to believe, the more 
restricted has to be the capability of putting such beliefs into action. Reli-
gious beliefs cannot excuse human sacrifice, nor, more controversially, have 
societies considered polygamy acceptable. That, though, is sanctioned in Is-
lam, amongst other religions. The European Convention tries in part to meet 
this problem by differentiating between a ‘right to freedom of thought, con-
science and religion’, and distinguishing this from a ‘a freedom to manifest 
one’s religion or beliefs’. The unconditional right to believe what one wants is 
heavily qualified when it comes to action. One may wonder how valuable a 
right to believe is if it cannot be publicly expressed in some way. Totalitarian 
governments are no doubt quite satisfied for religious believers to think what 
they want as long as this is never ‘manifested’. For many, though religion is 
public, not private, communal, not just individual, and a matter of action and 
not just propositional belief. 

The qualification given by the European Convention in its article (2) in-
clude ‘such limitations as are prescribed by law and are necessary in a democ-
ratic society in the interests of public safety, for the protection of public or-
der, health or morals, or for the protection of the rights and freedoms of oth-
ers.’ The assumption is that these notions can be clarified without the aid of 
any religious outlook. Yet the idea of an ethically, and religiously, neutral 
state making such judgments is contradictory. Ethical judgments need some 
idea of human nature to inform them.14 Any state with an eye to ‘protecting’ 
morals, or with a clear view of which ‘rights and freedoms’ are important is 
operating with some principles, perhaps unexamined. What does it base such 
principles on? They will clearly be of an ethical nature, but without a clearly 
delineated grounding it is all too easy for them to be dissolved in the mists of 
political expediency. 

Other jurisdictions recognise the need to qualify an untrammelled right 
to religious freedom. The Canadian Charter of Rights and Freedoms makes its 
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right of ‘freedom of conscience and religion’, subject, like other rights ‘only to 
such reasonable limits prescribed by law as can be demonstrably justified in a 
free and democratic society’. Yet this approach leaves open the real possibil-
ity that freedom of religion can be overridden by the interests of the state. At 
the very least, other rights and freedoms can be given precedence. This be-
comes a very pressing matter, when it is thought that all beliefs must be 
treated equally. The doctrine is that if a state favours the beliefs of one group 
of citizens, even those of the majority, as against others, the latter can be 
made to feel ‘second-class’ citizens. At its extreme, in a situation where there 
are religious tests for civic participation, this may well be true. However, it 
could also appear to demand complete neutrality on the part of the state in 
religious and ethical matters, so that, as some forms of liberalism demand, 
individuals can make their own decisions how to live.  

Yet each state has to stand somewhere in deciding how to weigh rights 
against each other, and how far to constrain, for instance, a right to religious 
freedom. Some notion of procedural justice alone cannot give the answer to 
such questions as whether religion contributes to the public good sufficiently 
to deserve special protection. The Founders of the United States appeared to 
think so, and therefore singled it out in the first Amendment. For them, the 
right to free exercise of religion was not just one of a catalogue of rights and 
freedoms to be weighed against each other. It was given priority. The Euro-
pean Convention is more ambivalent, and, as result, other rights and free-
doms, particularly rights for certain groups not to suffer discrimination, can 
be given priority. Arguments about homosexuality have been proved particu-
larly intractable in recent years. Religious objections to say, homosexual mar-
riage, face equally strong voices wanting an end to what is seen as arbitrary 
discrimination of a group which has often been victimised. The problem then 
arises which right – to religious freedom or freedom from discrimination – 
should ‘trump’ the other. In many contexts it often appears that both cannot 
be given equal weight. Needless to say, the test should not be which side one 
agrees with. The test for religious freedom is how far people are free to prac-
tise their beliefs, despite the disapproval of many. The suspicion is that too 
often religious beliefs are down-graded so that no particular attention is 
given to the continuing role, and importance of religion in human life. 

The problem is always at what point, the interests of society demand 
that such freedom is limited. Often the decision can only be given on a case 
by case basis. How great is the social interest at stake? How great a burden is 
being placed on religious people? Yet if religion is not given special attention, 
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the latter question becomes of scant interest. In this connection, there is al-
ways an issue not just how laws are applied, but in which laws are passed in 
the first place. An apparently neutral law can bear down more severely on 
some religious groups than others. A requirement that motor cyclists wear 
crash helmets, for instance, can appear an innocuous contribution to public 
safety. Yet it has a disproportionate effect on Sikhs who have to wear turbans 
because of their religion. An obvious compromise is to provide an exemption 
from the law for them. Facially neutral laws can, in other words, be far from 
neutral in their effects. This has been recognised over the years in such in-
stances as conscientious objection for pacifists who think it absolutely wrong 
to kill. Conscription can exempt them, or at least allow objectors to take non-
combative roles. 

There are still, however, regular disputes in many countries about how 
far, if at all, religious obligations should be allowed to override ethical de-
mands such as the need to treat everyone equally. Notions such as those of 
human dignity come to the fore. Concern is often expressed about what hap-
pens when the standards of particular religious communities clash with con-
temporary beliefs in equality, and the evil of apparently arbitrary discrimina-
tion against women, and other disadvantaged groups. How far should mem-
bership of a particular religious group provide a barrier for the administra-
tion of the law of the land in even-handed way? Some may worry about the 
possible consequences, say, of recognising Muslim sharia law in a country 
which wishes to see women treated equally with men. Some feminists object 
to the fact that even when discrimination against women is illegal, the Ro-
man Catholic Church has a dispensation, in the name of religious freedom, to 
ordain only men to the priesthood. In such disputes, the demands of equality 
and those of freedom can clearly be seen to clash, and it is not always easy to 
see the solution. 

The law in any country, it may be thought, has to apply to everyone 
equally without distinction. Yet once religious exemptions are sought, and 
reasonable accommodation given on grounds of religious conscience, there 
may be a danger that, at the extreme, a society can begin to fracture, with 
different laws applying to different groups. This is a very real fear, particularly 
when readily identifiable groups seem to want to opt out of the society of 
which they are a part. Yet an opposite view would wish to ignore religious 
belief entirely, and fail to accommodate any religious conscience. That, 
though, is to set the state up as the ultimate authority in a way that is anath-
ema to anyone who sees ultimate authority as lying with God. It also subor-
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dinates basic human rights, (and assuredly the right to freedom of religion 
must be one such right), to the will of a legislature. Whatever the difficulties 
of combining rights to equality and freedom, one cannot just be allowed to 
trump another. Religion cannot be ignored. Its roots lie too deep in human 
nature for that. A truly free society must make room both for those who re-
ject all religion and for those who conscientiously wish to practice it. It 
should recognise that religious institutions can provide an important context 
in which individuals find meaning for their lives. A free society can in fact 
only flourish if individuals and institutions are left free to promote their vi-
sions of the common good. 

 
 
VI. EUROPE’S CHRISTIAN HERITAGE 

However much, however, we champion individual freedom, as the basis 
of democracy, there is still the question where we stand in order to do this. 
The idea of a liberal state, neutral to all religions, and creating a public space 
in which everyone is equal, is beloved of some. No one religious view is given 
a privileged position. All religious symbols, and indeed beliefs, are regarded 
as private and personal, with no place in the public square. This is not far 
from the vision of la laicite, which is the official policy of France. Yet the nag-
ging question remains whether people are more or less free in such an envi-
ronment. Certainly the fact that religion is not regarded as being of public 
concern implicitly carries with the judgment that it is not a matter of reason, 
or certainly not the kind of reason which is publicly proclaimed. It therefore 
does not even purport to concern a universal truth, which ought to be of 
relevance to everyone. Such a liberalism may think it is providing equal lib-
erty, but it also is coming to implicit judgments in the philosophy of religion 
about the character of religious utterances.15 Indeed the implication may be 
that we are free to believe what we like in religious matters, just because it 
does not matter unless it impinges on the public sphere. If religious utter-
ances are meant to claim an objective truth they ought to be open to public 
examination Indeed it is important that they are so that harmful ‘pathologies’ 
of religion can be exposed. Otherwise all ‘religion’ is treated as being equally 
valid, or more likely worthy of equal indifference, or equal contempt.  

                                                 
15

 See Roger Trigg, Rationality and Religion: Does Faith Need Reason? (Oxford: Blackwell Publish-
ers 1998), especially chapter 1. 
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Yet if religion is not regarded as being able to make any contribution to 
rational debate, it becomes clear that it cannot form any kind of justifiable 
basis for public policy. The idea, for instance of giving a religious justification 
for respecting religious freedom, or indeed human equality, would be ruled 
out, because religion cannot be in the business of giving public justifications. 
This was not the view of John Locke, who gave a profoundly theological justi-
fication for not coercing people into apparent belief. He says that ‘faith only, 
and inward sincerity, are the things that procure acceptance with God.’16 We 
should therefore respect other people’s freedom precisely because of a belief 
in the Christian God. 

It can be argued that the heritage of Europe is so imbued with Christian-
ity that its development has made little sense without paying regard to the 
Christian theology which motivated many. Even the French Revolution with 
its slogan of ‘liberté, egalité, fraternité’, had its roots in a Christian vision. 
Each of those concepts makes little sense outside a Christian context. Free-
dom matters, it could be said, (and Locke did say it) because God has en-
dowed humans with free will. Equality is important because we are all equal 
in the sight of God and have an inherent dignity derived from that status. 
Brotherhood (to use that old-fashioned concept) itself clearly makes no sense 
outside an idea that we are all the creation of the same Father. The lingering 
question must be how belief in such crucial ideals can be sustained when the 
religious base on which they rested has been removed. 

All reference to the Christian heritage of Europe (let alone to God) was 
deliberately excluded from the preamble to the Lisbon Treaty of the Euro-
pean Union, despite the protests of some. Moreover, in a forum wider than 
the European Union, the Parliamentary Assembly of the Council of Europe, 
there is a tendency, no doubt stemming from the later Enlightenment, to see 
religious principles and human rights as being in opposition to each other. 
The Assembly in a 2007 recommendation said that states should not allow 
‘the dissemination of religious principles, which, if put into practice, would 
violate human rights.’17 That may seem innocuous, although there is no rec-
ognition that the right to religious freedom is one of the most basic of human 
rights, and needs to be carefully balanced against other rights. Some, particu-
larly in the United States, would see it as ‘the first freedom’. However the As-
sembly goes on to say: ‘States must require religious leaders to take an un-

                                                 
16

 John Locke, ‘A Letter Concerning Toleration’, p. 232. 
17

 Parliamentary Assembly, Council of Europe, Rec. 180492007, ‘State, Religion, Secularity and 
Human Rights’. 
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ambiguous stand in favour of the precedence of human rights, as set forth in 
the European Convention on Human Rights’ over any religious principle.’18 
Thus a ‘religion’ of human rights is proclaimed so that all religious principles 
are subservient to it. If religious leaders see religious freedom as ‘trumping’ 
another right, so that they can hold to certain principles, they may be ‘re-
quired’ to take a different and ‘unambiguous’ ideological stand. If a religious 
leader can be required in this way to make beliefs conform to state policy, we 
are well on the way to the kind of totalitarianism which has not long been 
shaken off in Eastern Europe. 

Some may see the Assembly as having some forms of radical Islam in 
their sights, although Roman Catholicism may also be a target. As the Par-
liament is anxious to be even-handed to all religions, they assume the right of 
a state to dictate beliefs to any religion’ particularly if it is well-intentioned. 
The Assembly seems to think it can operate in a religious vacuum. The Euro-
pean Court of Human Rights certainly shows little sympathy for the fostering 
of religion in general and Christianity in particular. It sees its role as encour-
aging a pluralist democracy which is neutral to all religion. Such pluralism 
can quickly degenerate into a pernicious relativism which will demand that 
religion retreats into appropriate ghettos. A recent example of the Court’s 
approach is its refusal to allow Norway to continue its traditional stress on 
the teaching of Christianity in its schools. It objects to the fact that ‘not only 
quantitative but even qualitative differences’19 are applied to the teaching of 
Christianity as compared with other religions and philosophies. Thus a state 
is forbidden from showing any preference for Christianity, as this would, the 
Court controversially claims, impair the promotion of understanding, respect 
and dialogue between people of different beliefs.   

Many would see these developments as healthy. Equality between beliefs 
would, they think, increase both freedom of belief and freedom from belief. 
Philosophers, following liberal thinkers such as Rawls, would argue that it is 
good that the days of religious hegemony and ‘theocracy’ are over. Does this 
not make people more free? As Troels Nørager puts it, in applauding seculari-
sation: 
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 Parliamentary Assembly, Council of Europe, Rec. 180492007. 
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 Folgero v. Norway (No 15472/02) Judgment, 29
th

 June 2007 #952. 
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God’s law is no longer the foundation of society. Or as Habermas would phrase 
it: In modern societies religion can no longer serve as the normative founda-
tion of a public morality shared by all. 20 

 Yet the problem with any thesis about secularisation is that it seems 
more like a sociological comment about the present state of belief in Western 
Europe, than a philosophical justification of a neutral state. Furthermore, the 
thesis certainly does not apply to most of the world, and ignores the deep 
roots of religious impulses in human nature.  Most of all, however, it fails to 
explain why such basic concepts as freedom and equality matter in the first 
place. Do they just matter because we think they do? Are human rights im-
portant because we (whoever ‘we’ are) have agreed they are? Why, anyway, 
are humans so important that they have such rights? The problem is that 
there have always been specifically Christian answers to such questions, and 
if Christianity is officially removed from the scene, it is far from clear what 
alternative justifications there can be. At the very least, it is optimistic to as-
sume that principles which developed in Christian soil can not only survive, 
but be transmitted to future generations without that Christian basis. Nicho-
las Wolterstorff draws attention to this problem when he stresses that human 
rights have a theistic grounding. He argues that ‘if God loves...each and every 
human being equally and permanently, then natural human rights inhere in 
the worth bestowed on human beings by that love.’21 He stresses that ‘natural 
human rights are what respect for that worth requires’ This though implicitly 
poses the question as to what happens to human rights, including the right to 
freedom of religion, when we no longer believe in God’s love. That is cer-
tainly the position to which Europe is heading. Freedom of religion, and re-
spect for all other rights, needs a firmer basis than one of religious neutrality 
from the State. The Christian heritage itself gave birth to, and sustained, a 
respect for religious freedom and other rights. It is often being marginalised, 
or submerged, in an unthinking pluralism, shading into relativism. How in 
those circumstances can that belief in rights survive into future generations? 
 

                                                 
20

 Troels Nørager, Taking Leave of Abraham: An Essay on Religion and Democracy (Aarhus: Aar-
hus University Press 2008), p. 221. 

21
 Nicholas Wolterstorff, Justice: Rights and Wrongs (Princeton, NJ: Princeton University Press 

2008), p. 360. 
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ABSTRACT 

Religious Freedom is meant to refer to the systematic relation of 
freedom, tolerance and truth that shapes and qualifies all three con-
cepts and has pluralism as a logical and systematic consequence of a 
religious freedom based on tolerance and truth. Two factors, which 
also prove both concepts to be compatible to the modern era, are 
crucial to qualifying freedom through religious freedom: (1) Their 
specific definition (by qualifying it as freedom of conscience) leads to 
change in perspective from the sphere of the general to the moment 
of individuality and thus to tolerance; (2) Their relation to truth leads 
to change of perspective from an absolute to a perspective under-
standing of truth und with this to the appropriateness of a pluralism 
of definitions of truth. 
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‘Ist die Toleranz, diese Errungenschaft der Aufklärung, für uns etwa ein Prob-
lem, das wieder oder immer noch der Aufklärung bedarf? …. der Umstand 
[gibt] zu denken, dass die so genannte Neuzeit, die mit dem Pathos der Tole-
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ranz einsetzte, mehr und mehr von einer Flut der Intoleranz überschwemmt 
wird.1 

This is not a twenty-first century diagnosis, but one that was already made by 
Gerhard Ebeling almost 30 years ago. 

Freedom, and in particular freedom of religion and the pluralism and to-
lerance associated with it, are the principles of the modern era. These princi-
ples, however, must be defined in relation to each other. This does not seem 
to pose any problems, at least as long as the concept of the pretension to 
truth on the part of religions is set aside. However, it is precisely this preten-
sion to truth on the part of religions that is always raised with the right to a 
positive freedom of religion. Roger Trigg is thus correct to first pose the fun-
damental question of the role of religion in human life. It is only when this is 
resolved that the peculiarity and importance of religious freedom can be de-
termined. If it is true what even evolutionary biologists now suppose – Roger 
Trigg refers to Scott Atran – namely ‘that religion is deeply rooted in human 
nature’, then it is obvious that religious freedom must belong to the ‘basic 
human rights [...] springing from our basic needs’.2 Consequently, research in 
evolutionary biology seems to have demonstrated that the alternative be-
tween two forms of understanding of religion – that of John Locke on the one 
hand and that of the materialists on the other –, which was evolved in the 
modern era, has been decided in Locke’s favour. For John Locke ‘freedom and 
reason were regarded as inseparable’; as Roger Trigg emphasises, ‘without a 
freedom to believe...the latter would appear meaningless’.3 According to this 
view, the secularization thesis can no longer be sustained. In this case, how-
ever, freedom of religion is one of the first human rights from the implemen-
tation of which can be deduced whether or not human dignity is taken into 
consideration. This opinion – advanced as well as examined from a historical 
point of view by Roger Trigg – was initially incorporated into the Virginia Bill 
of Right and then into the US Constitution in particular. I would like to adopt 
and enhance this idea by demonstrating that the concept of religious free-

                                                 
1
 ‘Is tolerance, this achievement of the Enlightenment, a problem for us that again or still needs 

elucidation? [...]It merits consideration that the so-called modern era, which arose with the pathos of 
tolerance, is increasingly flooded by intolerance.’ (G. Ebeling, ‘Die Toleranz Gottes und die Toleranz 
der Vernunft,’ in: T. Rendtorff (ed.), Glaube und Toleranz. Das theologische Erbe der Aufklärung (Gü-
tersloh: Gütersloher Verlagshaus G. Mohn 1982), 54-73, esp. 54. 

2
 Roger Trigg, ‘Freedom of Religion,’ in this volume, p. 114. 

3
 Ibid., p. 108-9. 
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dom is fundamental to the understanding of freedom and therefore a ‘basic 
human right’. 

‘Freedom matters’4: this is how Roger Trigg summarizes the Christian 
legacy of the liberal foundation of our society. He does so by attempting to 
deduce the concept of freedom from basic Christian principles. The idea of 
understanding freedom based on Christian principles may not be convincing 
for those who want to understand the concept of autonomy as the legacy of 
the Enlightenment, that is, for those who have just liberated themselves from 
the chains of a divine authority. In contrast to this, however, the fact that 
freedom of religion is embedded in the Constitution asserts that freedom can 
only be realized with religious freedom and not by opposing it. In contrast to 
this, though, the fact that freedom of religion is embedded in the Constitu-
tion asserts an important insight – not only concerning the significance of 
religion for the conditio humana but also concerning the inner nature of hu-
man freedom as such. However, this requires that freedom is understood as 
positive religious freedom. Roger Trigg emphasizes: Only if freedom of wor-
ship is granted, freedom of religion can be guaranteed. Therefore, Trigg cor-
rectly notes that the problematic aspect of the Lissabon Treaty is the fact that 
the right to religious freedom is not acknowledged in its appropriate signific-
ance for the Constitution as ‘one of the most basic rights’.5 I would enhance 
this argument by adding: religious freedom is a fundamental right, because it 
represents the core of human freedom. It is the inner core of religious free-
dom from which can be deduced what characterizes freedom as freedom.  

My explanations are intended to enhance this insight, particularly by re-
ferring to the Jellinek Thesis, which – quite apart from its historical signifi-
cance and without discussing its correctness – proceeds from the fundamen-
tal systematic relevance of religious freedom for human freedoms and rights 
as such. 

Being confronted with diverse pretensions to truth and absoluteness on 
the part of religions presents theology as well as philosophy of religion with a 
welcome occasion to reconsider as well as determine the significance and 
function of religious freedom for any constitution in general, and thus for 
politics and society in particular. Evidently, this is nowadays also supported 
by the interest on the part of science and society, since, in January 2010, the 
German Council of Science and the Humanities has demanded that theology 
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 Trigg, ‘Freedom of Religion’, in this volume, p. 122. 

5
 Ibid. 
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and those sciences related to religion should be more strongly supported at 
universities.  

My paper poses the question whether, in light of this historic task, the 
validity of Georg Jellinek’s thesis, though once dismissed, is now proven in 
full clarity. In the following, the status of religious freedom as a fundamental 
human right is to be examined, namely by assuming a positive freedom of 
religion. It are these cornerstones that then raise the question of how – given 
the different forms of and views on religious beliefs – the expression of these 
beliefs could and should be both freely tolerated and legally bounded. My 
explanations should be understood as a basis for taking a specific position on 
this question at a later point. 

Accordingly, part I will, first of all, deal with the relation between reli-
gious freedom and law. In a next step, Georg Jellinek’s controversial theory of 
religious freedom being a fundamental human right shall be considered. This 
thesis will be examined with reference to its critics, distinguishing between a 
historical dimension and one related to its reception and influence.6 For this 
purpose, part II will emphasize the significance and importance of the Ref-
ormation for the concept of religious freedom. Doing so will confirm 
Jellinek’s insight that, in the modern era, religious and secular definitions of 
society run parallel to each other – as can be seen most clearly in the histori-
cal impact of Protestantism. In part III, this insight will be illustrated in detail 
with reference to the modern changes in the understanding of natural law. It 
seems to me, that the modern understanding of natural law is influenced by 
Luther’s doctrine of the two regiments, which, in any case, is already based 
on a secularised understanding of natural law. With Luther’s discovery, the 
concept of freedom as such is defined anew in a way that determines the be-
ginning of the modern era from an inter alia anti-metaphysical perspective. 
Part IV will then clarify how freedom is qualified by its redefinition as free-
dom of conscience. Part V takes a closer look at the understanding of reli-

                                                 
6
 It has to be noted here that, although no direct line can be traced from the Reformation to the 

declarations of human rights in the USA and France, we can nevertheless demonstrate – and should 
thus take into account – an influence concerning the perception and influence of Reformation thought. 
In addition, however, more recent investigations have shown that an historical influence of society can 
certainly be demonstrated. It is thus necessary to distinguish between the legal relations on the one 
hand and the relations this pertains to anthropology and the development of mentality on the other 
hand. See LeRoy Moore, ‘Religionsfreiheit; Roger Williams und die revolutionäre Ära,’ in Zur Geschich-
te der Toleranz und Religionsfreiheit, Wege der Forschung, H. Lutz (ed.), (Darmstadt: Wissenschaftliche 
Buchgesellschaft 1977), p. 276-307.  
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gious freedom, tolerance, and pluralism, which is rooted in this freedom of 
conscience and may offer a workable basis for a pluralistic society. 

 
 
I. THE RELATION BETWEEN RELIGIOUS FREEDOM AND LAW  

What does the understanding of religious freedom mean for contempo-
rary references in law and the public sphere, specifically with regard to a plu-
ralism that demands tolerance, but does not want to give up truth?  

Jellinek maintains the daring thesis that freedom of religion is the origi-
nal or basic form of all individual rights and the foundation of all rights of 
freedom of the person. In the final analysis, this is the same as the legal no-
tion that underlies the Constitution of the German Federal Republic. Conse-
quently, religious freedom may be regarded as the presupposed basis of Arti-
cles 1 to 19 of the Basic Law. With this being the case, it can definitely serve as 
a reminder for the fact that religious freedom can draw our attention to two 
aspects that have to be taken into consideration in order to be able to appro-
priately acknowledge religious freedom with regard to its role in the public 
sphere: 

1) to delineate religious freedom as the basis of freedom and 

2) to continue to liberally organize the community while acknowledging the 
uniqueness of each individual and of the individual religious or ideological 
groups. 

Through its specific formulation of the fundamental rights, embedded in the 
Preamble of the inviolability of human dignity, the Basic Law already takes a 
pluralistic understanding of religion and freedom into account. Art. 4 
GG7 demands the unrestricted right to a strong, and non-relativized belief. 
This also applies to human rights (Art. 18 GG).  

(1) The freedom of faith, the freedom of conscience, and the freedom to profess 
a religious or ideological creed shall be inviolable.  

(2) The undisturbed practise of religion shall be guaranteed.  

                                                 
7
 Artikel 4 GG:  

(1) Freedom of faith and of conscience, and freedom to profess a religious or philosophical 
creed, shall be inviolable.  
(2) The undisturbed practice of religion shall be guaranteed.  
(3) No person shall be compelled against his conscience to render military service involving 
the use of arms. Details shall be regulated by a federal law.  
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In fact, the state even has to protect each individual in his or her belief (Art. 1, 
Paragraph 1 Basic Law), because being able to have such a belief determines 
the dignity of the individual. As Ernst-Wolfgang Böckenförde formulates it: 
‘Der Staat kann nicht Grund menschlicher Gewissens- und Religionsfreiheit 
sein, er gewährleistet sie. Sie ist als eine Dimension der Freiheit des Menschen 
angesehen.’8 Thus, in the history of the German Constitution ‘Gewissensfrei-
heit [ist] das erste Grundrecht in dem präzisen Sinne eines säkularen indivi-
duellen Freiheitsrechts, das dem Individuum um seiner selbst willen zu-
kommt, es rechtlich aus bestimmten Bindungen emanzipiert und den ge-
währten Freiheitsbereich gegen hoheitliche Eingriffe sichert.’9 Also in this 
case, tolerance is understood as the indispensable duty of the state to guaran-
tee freedom by acknowledging the full and independent right to freely pro-
fess one’s religious creed. Consequently, Art. 4 (Basic Law) belongs – in con-
trast to Art. 5 (Basic Law) (freedom of expression) – to those fundamental 
rights that are valid prior to the reservations of individual laws. It is a right 
that cannot be forfeited: ‘Die Überzeugung und das Bekenntnis sind heute 
ohne jede Einschränkung geschützt. Dem Staat steht deshalb kein Mittel zur 
Verfügung, Einfluss zu nehmen auf einander unversöhnlich gegenüberste-
henden Anschauungen und etwa friedlichen Wetteifer zu fordern.’10 All the 
more, this raises the question of how, in light of the spread of a plurality of 
religions, can be dealt with the fundamental right to religious freedom in its 
pretensions to absoluteness – which, however, means asking how this can be 
uphold without a reservation clause. At any rate, religious freedom clearly 
cannot be played off against other rights. However, it is religious freedom in 
particular that challenges tolerance and consequently the ability of a society 
to be pluralistic. Thus, a petition for the extension of Article 4 Paragraph 2 of 
the Basic Law has demanded that, as a consequence and an expression of the 

                                                 
8
 ‘The state cannot be the reason for human freedom of conscience and of religion: it guarantees 

it. Both are regarded as a dimension of the freedom of mankind.’ (E.-W. Böckenförde, ‘Bemerkungen 
zum Verhältnis von Staat und Religion bei Hegel,’ in: Der Staat 21 (1982), p. 481). 

9
 ’Freedom of conscience [is] the first basic right in the specific sense of a secular individual right 

to freedom that accrues to the individual for his or her own sake, which legally emancipates him or her 
from specific bonds and secures the granted area of freedom from interventions by the sovereign.’ (E.-
W. Böckenförde, ‘Bemerkungen zum Verhältnis von Staat und Religion bei Hegel,’ Der Staat 21 (1982), 
481).  

10
 ‘Today, belief and creed are protected without any restriction. Therefore, the state has no 

means to influence convictions that are opposed to and irreconcilable with one another and, for exam-
ple, to demand a peaceful competitiveness between them.’ (See G. Püttner, Toleranz als Verfassungs-
prinzip. Prolegomena zu einer rechtlichen Theorie des pluralistischen Staates (Berlin: Duncker & Hum-
blot 1977), 25).  
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fear that freedom and tolerance have to be given up due to varying religious 
pretensions to absoluteness, Article 4 of the Basic Law must be made 
stricter.11 

However, the principle of religious freedom, as it is understood in the 
Basic Law, cannot be interpreted as an imperative of indifference towards 
ideological groups. This can also be derived from the unreserved protection 
of the classical denominations, which were known to assume the exclusive 
correctness of their core ideas. The principle of religious freedom thus applies 
without reservation. Therefore, it must also be granted to followers of non-
Christian religions if their human dignity is not to be disregarded, because 
otherwise Article 4 (Basic Law) is – at least in this state of being without res-
ervations – a consequence of Article 1 (Basic Law).12 

Thus, freedom of religion is central to the right of freedom. This be-
comes clear by the fact that the organizing principle of religious freedom is 
what enables us to posit a constructive relation between freedom and law. 
Consequently, religious freedom is not merely a right – and most certainly 
not one right among many – but rather the precondition and the hermeneu-
tic guideline of a right that understands itself as liberal, and thus as one that 
protects human dignity and the public welfare of the state. 

The formal understanding of the right to religious freedom proves itself, 
in its very formality, to be characterized by a strong and highly significant 
content – regarding the understanding of freedom as well as the understand-
ing of religion. For this reason, religious freedom is crucial to a modern un-
derstanding of law. One could say: religious freedom is the hermeneutic ful-
crum of modern secular law, a form of law that does not want to give up a 
strong concept of freedom, and is nevertheless capable of connecting the pre-

                                                 
11
 The demand for the legal acknowledgement of the religious practices of the Islam in Germany 

is made with reference to the constitutionally guaranteed religious freedom according to Art. 4 of the 
Basic Law. A petition has now demanded that the German Parliament extends the article with a re-
markable amendment. According to this, the practice of religion, i.e. freedom of worship, is to be guar-
anteed, but only to the extent that it does not infringe on the rights of others, and does not violate the 
constitutional order. The relevant passage reads as follows: ‘The petition aims to achieve the extension 
of Article 7 Paragraph 2 of the Basic Law in the following way: The undisturbed practice of religion 
shall be guaranteed, insofar as it does not infringe on the rights of others and does not violate the con-
stitutional order.’ (http://www.pi-news.net/2008/01/online-petition-zu-artikel-4-gg-religionsfreiheit/ 
last retrieved October 2010, the official, and unfortunately no longer valid, link of the online-petition 
was http://itc.napier.ac.uk/ePetition/bundestag/view_petition.asp?PetitionID=592).  

12
 The highest principle of law is the establishing of peace. This was the reason for the growth in 

the awareness of the necessity of religious freedom in order to enable the development of the person 
under conditions of dignity. 

http://www.pi-news.net/2008/01/online-petition-zu-artikel-4-gg-religionsfreiheit/
http://itc.napier.ac.uk/ePetition/bundestag/view_petition.asp?PetitionID=592
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tensions to truth, as they are associated with religion, to the freedom to be 
tolerant. Consequently, religious freedom would act as a hinge for societies 
that are oriented towards and capable of pluralism.  

It is this importance of religious freedom as a fundamental human right, 
which points directly to the systematic essence of Georg Jellinek’s thesis.  

 
 
II. FREEDOM OF RELIGION AS A BASIC HUMAN FIGHT: JELLINEK’S ARGUMENT  

According to F.W. Graf, religious freedom is an indicator of the degree 
of freedom in a political community.13 It therefore makes sense to investigate 
the systematic essence of religious freedom, as it is enshrined in legislation, 
beyond its historical origins in the confessional era, if we are to reflect on 
freedom in the context of religion, tolerance, and truth.14 At any rate, the ten-
sion-filled conceptual connection of religion and freedom already suggests 
that religion itself stands in a relation to freedom that demands a legal 
framework. It is, in particular, this relation of law and freedom, of liberal law, 
that points to religious freedom as the basis of this legal framework. This is 
exactly what Georg Jellinek had in mind when he referred to religious free-
dom as the original or basic form of all personal rights. His thesis is as fol-
lows: ‘Die Idee, unveräußerliche, angeborene, geheiligte Rechte des Indivi-
duums gesetzlich festzustellen, ist nicht politischen, sondern religiösen Ur-
sprungs.’15 He then continues: ‘Was man bisher für ein Werk der Revolution 
gehalten hat, ist in Wahrheit eine Frucht der Reformation und ihrer Kämp-
fe.’16  

He supports the claim to regard the American Constitution as the model 
for the French Revolution as well as for the human rights formulated there 
on the one hand, and to regard religious freedom as the source of all civil 
rights and liberties on the other hand. This – above all in historical terms – 

                                                 
13

 See F.W. Graf, ‘Puritanische Sektenfreiheit versus lutherische Volkskirche. Zum Einfluss Georg 
Jellineks auf religionsdiagnostische Deutungsmuster Max Webers und Ernst Troeltschs,’ in: 
ZNThG/JHMTh, Berlin 9. Vol. 2002, 49-69, esp. 55. 

14
 It is not without good reason that the concept of religious freedom already suggests an internal 

tension in the relations of religion and freedom addressed by this content on the one hand, and their 
respective and typical content and pretensions on the other hand. 

15
 ‘The idea of legally establishing inalienable, inherent, sacred rights of the individual has its ori-

gin not in politics, but in religion.’ (G. Jellinek, Die Erklärung der Menschen- und Bürgerrechte (Leipzig: 
Duncker & Humblot 1895; new edition: Schutterwald /Baden: Wiss. Verlag 1996), 74 ff.) 

16
 ’What had up to now been considered to be a work of revolution is in truth a fruit of the Re-

formation and its struggles.’ (G. Jellinek, Die Erklärung der Menschen- und Bürgerrechte, 74 ff.) 
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not uncontroversial twofold claim does not see the Enlightenment tradition 
of contract law and reason as the instigator of the Declaration of Human 
Rights as it was formulated during the French Revolution. Instead it sees this 
as emerging from the American Constitution, which rests on the Puritan in-
tellectual legacy, which made the rights of the individual into the positive law 
of the state (the codification of human rights).  

In light of this fact, the systematic essence of religious freedom has sig-
nificance for the self-understanding of man and society that can hardly be 
overestimated.  

Nevertheless, Jellenik’s position on the question concerning the basis 
and origin of the American Declaration of Independence did give rise to ex-
tensive controversies in which it was mainly pointed to the influence of mod-
ern, rational natural law. It seems to me, however, that this connection be-
tween freedom of religion and modern natural law in fact underlines 
Jellinek’s thesis – if not historically, then at least systematically. In my opin-
ion, the critique of his thesis, which cannot be elaborated here, overlooks the 
fact that the specifically modern definitions of natural law could ultimately 
be inspired by a Protestant understanding of freedom – if not historically, 
then at least in intellectual and systematic terms. It could be inspired by the 
Reformation understanding of freedom as freedom of conscience, which spe-
cifically ties freedom and truth to the individual. Due to the significance of 
the individual in his or her relation to truth and freedom, freedom of con-
science already had to render problematic a traditional justification of free-
dom and truth by natural law that fixed the latter in a horizon of generality. 
Apart from this fact, the problematization of the metaphysical thinking of 
freedom and truth is also in historical terms generally indebted to the emer-
gence of diverse denominations, and with this to the breaking up of the uni-
tary culture of the Middle Ages (viewed this way, the historical development 
is in fact running parallel). Because of the rift in the unitary culture of the 
Middle Ages which was evoked by the confessional age, the question con-
cerning the guarantors of freedom, and with this the question concerning the 
relationship of the individual to the whole, could now be posed anew.  

This fragmenting of the medieval unitary mode of thought also made 
necessary the modern definition of natural law.17 In my view, it is particularly 

                                                 
17

 If in Ancient Greece and the Middle Ages the realisation of the individual took place in the lo-
cal community and through his inclusion in the latter, this had now become problematic. The bonum 
commune was no longer regarded as given, but as a from now on self-posited order, one that thus was 
not to be ascribed to God, but which was instead considered to be a worldly legal order. This under-
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due to this modern definition of natural law that religious freedom gains le-
gal significance. In order to shed further light on this, I will now take a closer 
look at the modern understanding of natural law.  

 
 
III. HISTORICAL-SYSTEMATIC SUPPORT FOR THE JELLINEK THESIS IN THE MODERN 

UNDERSTANDING OF NATURAL LAW 

 
My thesis is as follows: 
If religious freedom is understood as a fundamental human right, it 

serves, in place of natural law, as a guarantor of all civil rights and of the 
modern understanding of law and basic law. Provided that this is the case, it 
is also clear why the connection of religious freedom to truth is not only pos-
sible, but also necessary. It is this connection that is capable of leading (a so-
ciety) to tolerance and pluralism. I will elaborate on this in part V.  

Furthermore, but still connected to this, I will consider modern natural 
law, because it is first and foremost in its modern constellation that the sig-
nificance of religion for the adequate comprehension of freedom becomes 
clear. It is this adequate comprehension of freedom that then makes a plau-
sible understanding of the right to religious freedom possible.18 

Two lines of argumentation can be traced in modern natural law, both 
of which proceed dichotomously – first concerning the differentiation of na-
ture or the empirical realm and freedom, and second regarding the differen-
tiation of nature and reason. This double dichotomy, which has to be 
weighed differently in each case, can be linked to two of its outstanding ad-
vocates: Thomas Hobbes and Samuel von Pufendorf. Outlining this briefly 
seems important to me, because only one of these lines of argumentation – 
the reason-oriented one – became dominant. It is, however, the other one 
that may be able to give reasons for the particular position of religious free-
dom in law. Hobbes19 bases law on the nature of man, to which also belongs 
the human ability to reason, – that is, on his condition in the state of nature, 

                                                                                                                                          
standing of the law is very close to that of Luther, who formulated an – so to speak – secularized con-
cept of natural law, and can consequently, concerning the ontological question of natural law, also be 
considered as a forerunner of a modern reinterpretation of natural law.  

18
 In addition to this, the modern relationship between freedom and reason – which may reveal a 

possible intrinsic relation of religious freedom to truth and tolerance – can also be taken into account.  
19

 See Thomas Hobbes, Leviathan, (1
st

 ed. 1651; Hamburg 1996), see especially ‘Part One, On Man’, 
p. 9-139. 
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which is marked by the necessity of the empirical realm. Pufendorf estab-
lishes it in the sphere of the will, of the mind, and of morality.20 Hobbes de-
velops a concept of law that links law to positive law. Pufendorf bases his ar-
gumentation on positive law as well, but he still explains law by natural law. 
In addition to the ens naturae, he establishes the genuine sphere of the ens 
moralia, which, according to him, constitutes the actual human nature. This 
sphere of the ens moralia, however, is rooted in natural law and thus, accord-
ing to his definition of the term, already orientated to freedom. 

It is this orientation towards freedom that makes a modern interpreta-
tion of natural law possible. In my opinion, this orientation towards freedom 
incorporates a Reformation aspect (namely with regard to freedom) that, 
compared to the other modern concept (namely the reason-oriented model 
of law, which ultimately only takes positive law into account, is setting a new, 
complementary course within the modern era. Pufendorf does, like Hobbes, 
employ the natural-scientific methods of observation and analysis, but he 
differentiates between the physical and moral nature of man.21 It is therefore 
his morality that enables man to relate to his physical preconditions not only 
by contemplating it rationally, but also morally – that is to say, freely.  

For Pufendorf, man is able to develop a normative order qua his nature, 
that is, in other words, to posit positive law in such a way that positive law 
can, on good grounds, still originate in natural law – namely, in the free na-
ture of man. It is precisely this, however, that introduces a dimension that 
makes a strictly rational understanding of human freedom possible.  

This establishes natural law as an entity that includes human freedom as 
innate characteristic of all human beings, and which, in doing so, posits na-
ture and freedom in a primordial, authentic relation. The crucial point is this: 
such an original form of freedom can point to the fact that it does not only 
take religious freedom into account, but that – because of this primoridality 
of freedom – it also bases its definition of freedom on religious freedom. It is 
this primordiality of freedom that represents a religious dimension and that 
can be considered as taking over the function of natural law – because of its 
religious foundation. This religious foundation, however, finds its justifica-
tion not in the former horizon of the general; it merely reminds us of the fact 
that human freedom is irreducibly given. This is, by the way, also particularly 

                                                 
20

 See S. v. Pufendorf, De iure naturae et gentium dt. Acht Bücher vom Natur und Völkerrecht 
(Frankfurt a. M. 1711; reprint Hildesheim: George Olms 2001). 

21
 Pufendorf, De iure naturae, I,1,2f.  
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of significance with regard to the contemporary discussions of freedom and 
the challenges brought to it by the natural sciences.  

Accordingly, Pufendorf, like Martin Luther before him, drew a distinc-
tion not between a natural and a rational order, but rather between a natu-
ral/rational and a free order22. In making this distinction, he at the same time 
drew a distinction between social, that is, empirical or de facto existence – to 
which also belongs reason – and existence as free action.  

With this model, which applies equally to Luther and Pufendorf, the sys-
tematic content of the foundation of law – which had previously been guar-
anteed by the metaphysical natural law – is not given up by the fact, for ex-
ample, that man becomes the agent that defines natural law so that it no 
longer reflects the general divine order. On the contrary, for Pufendorf, it is 
natural law in particular, which is, so to speak, qualified secularly by empha-
sising man as a free moral being, whose freedom as ens morale distinguishes 
itself from the ens naturae despite being the very ‘nature’ of man. Such an 
understanding of natural law shares the anti-metaphysical tendency of the 
modern era, but can, with reference to the primordiality and intangibility of 
freedom, nevertheless take up the metaphysical cause – now, however, in a 
broken manner, namely by means of the religious dimensions of freedom. 

It is the existence of these religious dimensions of freedom that estab-
lishes the inviolability of human dignity. Considered from its systematic core, 
Pufendorf’s understanding of natural law23 is one that, in the given under-
standing of nature and freedom itself, contains definitions of dignity and of 
freedom, which can be understood by reason but not established. The reason 
for this is that they lie in the domain of the given facts24 that refers to the 
inaccessible as the basis of freedom25. This reference to the inaccessible con-

                                                 
22

 Pufendorf does this by distinguishing between ens naturae and ens moralia – just as Luther did 
by distinguishing between God’s two forms of rule: divine law and worldly law, or reason and faith. 
(Pufendorf, De iure naturae, I,1,2; 2; I,1,4) See H. Welzel, Die Naturrechtslehre Samuel Pufendorfs (Ber-
lin: Walter de Gruyter 1958), 97 ff. 

23
 It can be understood as a further development of Luther’s secular understanding, especially 

concerning the focus of natural law on the description of human nature. (See Part IV.3.b; also see F. 
Loos/ H.L. Schreiber, Art. ‘Recht/Gerechtigkeit,’ in Geschichtliche Grundbegriffe, Bd. 5, O. Brunner et al. 
(ed.), (Stuttgart: Klett-Cotta 2004), 265.)  

24
 These given facts should be regarded as a pre-legal authority which paves the way to law, as 

well as an irreducible determinacy of the basic orientation of human nature.  
25

 This idea is central to the Protestant doctrine of the differentiation between divine law and 
human law – between divine tolerance and human tolerance, etc. It was developed by Luther in his 
distinction between the two forms of rule, and made into the centre of his theology by means of his 
doctrine of justification; and has as such found, in line with Luther’s differentiation, its way into the 
Virginia Declaration of Rights and the American Declaration of Independence in Pufendorf’s under-
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stitutes a crucial benchmark for the religious definition of freedom, and thus 
also for the formulation of human dignity and human rights as the basis of 
law.26 

This establishes a change in legal thinking: law is no longer derived from 
a pre-given, quasi-sacred, religiously justified order; instead, law is under-
stood as an element of the rational positing by society, but a law that under-
stands itself as an instrument for the safeguarding of the pre-legal sphere, 
that is, of pre-legal freedom. As such, positive law can then, to a certain ex-
tent, be considered as a replacement of natural law. Especially because the 
concepts of human dignity, human rights, and freedom involve pre-legal di-
mensions, they demonstrate that they share the recourse to the basic content 
of the former metaphysical level – though not the manner of explaining.  

And it is precisely in this constellation of relating the pre-legal and legal 
facts that the relevance of religious freedom to the legal system becomes evi-
dent. This indicates the completely systematic relevance of the religious basis 
of law. With the concept of the pre-given facts, the pre-legal sphere, it is thus 
capable of confirming, from a systematic point of view, the Jellinek thesis of 
the Protestant-religious premises of the codification of religious freedom as 
the basis of law and freedom. In this respect – and this seems to me to be a 
great achievement (and one which also applies to natural law) – it does not 
simply ignore the modern critique of metaphysics, but is in fact able to sup-
port it, albeit without having to abandon the threatened questions of its 
binding nature and validity. I will now take a closer look at the understand-
ing of freedom this line of argumentation (being anti-metaphysical but nev-
ertheless able to ensure its binding nature) offers. 

 
 
IV. THE SHAPING OF RELIGIOUS FREEDOM THROUGH THE PROTESTANT UNDER-

STANDING OF NATURAL LAW AND OF FREEDOM AS FREEDOM OF CONSCIENCE 

How, then, does the Protestant premise of the idea of freedom – as it is 
claimed by Jellinek’s thesis – relate to the modern understanding of religious 
freedom? It will depend on how this relation is defined whether it can give 
the legal and societal understanding of religious freedom a clear profile, 

                                                                                                                                          
standing of civilitas and his definition of human rights in pre-legal conditions and legal implementa-
tion.  

26
 This constellation can be seen in the American Constitution, in the French Revolution, and in 

the German Federal Basic Law. 
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namely by shaping the modern requirements of society that accompany reli-
gious freedom, that is pluralism and tolerance. Explaining this will require 
two steps: (1) the specifically Protestant understanding of freedom as freedom 
of conscience has to be set out in detail and its relation to religious freedom 
has to be emphasised; (2) it has to be determined to which extent this under-
standing of freedom of conscience can shape the tolerance and pluralism that 
religious freedom demands (see Part V).  

In order to adequately grasp the significance of the Protestant under-
standing of freedom for the conceptual definition of religious freedom – and 
above all its legal significance – we must first consider Luther’s relation to the 
idea of natural law. Luther distinguishes between divine law ‘lex divina’ and 
worldly natural law.27 For Luther, natural law is not to be assigned to the do-
main of the cosmic-stoical or created order; it does not represent the cosmos 
but rather is, like positive law, a clear part of the order of the fallen 
world.28 With this, however, Luther does not imply (as his doctrine of the two 
regiments indicates) the separation of human law from the divine sphere, but 
the latter can only be linked to the human sphere indirectly – and no longer 
directly. It is this indirectly mediated level that defines human freedom in a 
way that is emphasized pointedly in its most acute and strongest form as 
freedom of conscience.29  

                                                 
27

 See Martin Luther, Sermon of 1529, No. 67. Sermon on Tuesday 5 October in Marburg, German 
1530, WA 29 (1904), 564 ff. The divine law is the unfathomable free will of God, the order of divine love. 
It acknowledges no external power, it takes hold of the person justified by faith in Christ and fills him 
with a conviction from which correct action takes place by itself. Worldly law, by contrast, only con-
cerns temporal welfare and also applies to the heathens who do not know the will of God. That is to 
say, for Luther natural law and positive law represent an order of preservation that keeps the egoism of 
the fallen person in check by means of coercion and punishment. (See Johannes Heckel, Naturrecht 
und christliche Verantwortung im öffentlichen Leben nach der Lehre Martin Luthers (Hannover 1952), 
45).  

28
 Thus, natural law, according to Luther and already Gregor of Rimini, gives rise to a bracketing 

of God. (Martin Luther, The 127th Psalm Interpreted for the Christians of Riga in Latvia, 1524, WA 15 
(1899), 327 ff.) However, due to reasons that stem from his theology of sin, he does not, as Gregor of 
Rimini, arrive at a hypothetical bracketing of God, rather, he assigns natural law strictly to worldly law. 
(See J. Heckel, ‘Naturrecht und christliche Verantwortung im öffentlichen Leben nach der Lehre Martin 
Luthers,’ in: Zur Politischen Predigt (München: Evang.-Luth. Dekanat 1952), 45.) 

These approaches that are essential for the later secularised modern natural law can already be 
seen here. In this respect, Luther already prepares the ground for the notion of the relativization of the 
human sphere of law, and, due to his anthropology, also of natural law. See Karl-Heinz Ilting, Art. ‘Na-
turrecht,’ in Geschichtliche Grundbegriffe Vol. 4, O. Brunner et al (eds.), (Stuttgart: Klett-Cotta 2004), 
245-313, esp. p. 275.  

29
 This understanding of freedom as freedom of conscience is rooted in the anthropological in-

sight into the modes of experience of faith through which individuality – or in other words, the legal 
subjectivity in its unmistakable, inaccessible, and irreducible sense is given its characteristic signature. 
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It was Luther’s discovery that tied freedom – understood as a freedom, 
which is opened and enabled by faith – directly to the judgemental authority 
of the conscience. The reason for this is that freedom is experienced in faith 
and is made possible by faith alone. With this dependency on conscience, an 
irreducible individual moment in the understanding of truth and freedom 
comes to light: truth and freedom now systematically pose the question of 
religious freedom. This is in two ways: on the one hand, the sphere of the 
experience of truth is assigned to the conscience, where it operates as the 
place of truth in the sense of individual certainty and thus, on the other 
hand, demands tolerance. By founding truth and freedom on the dimension 
of experience, truth and freedom are relativized. In its very irreducibility, the 
individual irreducible dependency of experience exhibits religious traits, 
which find expression in the dependency on the conscience and which must 
be made available to the experience of everyone.  

Thus, Luther’s insight into freedom by faith established a freedom to fol-
low each particular and distinct faith, namely due to the dependence of all 
experience of faith on the authority of the conscience. Conscience here func-
tions as the horizon which sees being human as being integrated in relations 
that cannot be created by man himself, relations that place man in a space of 
experience not under his control. From this space of experience, conscience 
gains understanding of its always specific constitution, and of the determi-
nant, above all, of the always specific freedom.  

However, the following is also clear here: In this constellation of always 
being integrated – in a particular manner – in inaccessible and pre-given ho-
rizons by experience, both, the traditional concept of a general truth as well 
as that of an absolute freedom, become fragile. With this, it becomes clear 
that Luther already proceeded from the fragility of metaphysical-ontological 
statements, which is what makes him especially now relevant to modernity 
and its issue of pluralism and tolerance. 

 
 
 
 

                                                                                                                                          
The reason for this is that, according to Protestantism, faith and freedom are intimately connected to 
each other. Thus, freedom is not a datum given by nature. This point was already made by Pufendorf 
against Hobbes (see Pufendorf, De iure naturae, II,3 1-13).  
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V. RELIGIOUS FREEDOM AS A DEMAND FOR TOLERANCE AND TRUTH: TOWARDS A 

PLURALISTIC SOCIETY 

This modern interpretation of the freedom of the human being who is 
set back to itself, is already present in Luther’s thoughts. Religion is no longer 
associated with God, but with freedom, which could only be ultimately ex-
plained in a self-contradictory manner. The more freedom man considers 
himself to have, the more irrevocably comes the inaccessible and thus reli-
gious foundation into focus; especially because freedom is not a naturally 
given datum, and because it cannot be explained in its contingently encoun-
tered quality of experience. 

The term ‘freedom of conscience’ is thus well chosen, because it con-
tains in its concept the dialectic of freedom in spontaneity and receptivity. 
The reason for this is that freedom of conscience means the freedom to fol-
low the convictions of one’s conscience, but it does not mean the freedom to 
adopt various religious beliefs or ideologies without further ado. It is not a 
freedom of random choice – it is not indifference – but rather a freedom to 
follow one’s beliefs – those to which one is bound by the decision of the con-
science, by experience. It is in this respect that freedom as dependent free-
dom, and thus – in Reformation terms – real freedom, since finite human 
freedom is always dependent. Freedom of conscience very effectively ex-
presses this dialectical understanding of the modern interpretation of free-
dom.  

Freedom of conscience itself is religious freedom, but one that is not 
identical to the legal notion of religious freedom; it does however entail the 
latter as a logical consequence, namely as positive religious freedom. 

Through this concept of the freedom of conscience, religious freedom is 
clearly confronted with substantial facts that have pretensions to truth. A 
tolerance, which simply evens out pretensions truth, is not sufficient here; 
what is needed instead is an understanding of freedom as freedom of con-
science which then, however, enables a qualitative understanding of toler-
ance that does not even out pretensions to truth, because pluralism becomes 
the demand of freedom of conscience itself. Religious freedom understood in 
this way is tolerance to grant individual religious beliefs. The reason for this 
is that religious freedom demands the moment of individuality – of subjectiv-
ity –, without which truth cannot be experienced. If this moment of individu-
ality becomes a necessary condition, an essential constituent of truth, then 
truth must itself be given a pluralistic face. Precisely for this reason, it cannot 
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persist in mere indifference, because it has to be able to relate itself to the 
truth that is qualified in this way. Thus, Luther’s freedom as freedom of con-
science demonstrates how religious freedom is possible under the conditions 
posed by the substantial orientations to truth of the respective religions, that 
is: tolerance including pretensions to truth. 

This, in my view, confirms the Jellinek thesis from a systematic point of 
view. It does so because a systematic understanding of religious freedom 
rests on the Protestant conception of freedom of conscience, which under-
stands freedom of conscience as the basis and precondition of freedom and 
truth.30  

With his belief in the dependency of conscience, Luther laid the theo-
retical foundation of religious freedom, that is, for political freedom of relig-
ion as well as for the irreducible religious dimension of freedom as freedom 
of conscience. Both dimensions of freedom are connected to each other, but 
are nevertheless diametrically different: political freedom of religion, on the 
one hand, seems to express tolerance, the capability to support pluralism, as 
well as a harmonizing toleration that simply lets everything be the way it is; 
the religious dimension of freedom, on the other hand, primarily seems to 
express the inviolable validity of personal convictions of conscience and the 
pretensions to truth attached to them – and thus in fact seems to express in-
tolerance, absoluteness and antipathy to pluralism. It is in this apparent con-
tradiction, however, that Luther’s modernity comes to light – a modernity 
that finds expression above all in a secularized understanding of natural law. 
This secularized understanding of natural law does not give up an interest in 
the truth and in the freedom of reality and does not have to do so31 – namely, 
because of the modern subjectivist and individualist formulation of freedom 
of conscience. This, when thought through to its ultimate consequences, 
leads to the demand that this lived dependency of freedom has to be made 
possible for others as well, thus leading not to the mere toleration of religious 

                                                 
30

 What also speaks in favour of the understanding of freedom of conscience as the basis of free-
dom is the fact that it can be anthropologically explained or made plausible: freedom understood as 
something that eludes all biological explanation – but also, in the final analysis, all philosophical expla-
nations in the sense of an ultimate foundation and consequently any explanation based on the critique 
of substance-metaphysics – and which only manifests itself, shows itself, reveals itself in the encounter 
as experience/revelation with the self, the world, and God.  

31
 The reason for this lies in his understanding of freedom, i.e. his understanding of justification, 

which develops a specific and complex understanding of human freedom. This turns out to be reli-
giously dependent and thus leads to the postulation for freedom of conscience with its intolerance 
concerning external demands. 
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freedom, but rather to a demand for it. That is, the individual moment of 
conviction within the experience of conscience must be taken into account 
and must also be extended to others in its theoretical extrapolation. 

It is thus the subjectivist version of freedom of conscience ensuing from 
Protestantism that, due to its insight into the irreducibility of individual con-
victions of conscience, demands their universal acknowledgement – and thus 
also demands pluralism – and in this way justifies tolerance. Through this 
relation of the individual convictions and tolerance it also becomes clear that 
the understanding of tolerance as harmonizing toleration cannot, in fact, 
cover the intention of granting freedom of conscience.32 This is the point at 
which pluralism achieves not a chaotic, indifferent, and thus sceptical result, 
but rather a methodical quality regarding truth. This is the point which turns 
pluralism into an essential part of the consistent definition of truth. Conse-
quently, the demand for religious freedom establishes a programme that, al-
though it asserts human dignity and human freedom, does not abandon truth 
and that nevertheless makes tolerance possible, particularly because the lat-
ter is not only a part of the definition of freedom but also of truth. Freedom, 
truth, religion, and pluralism have in this way entered into a harmonious re-
lation that, on the part of Christianity, first arose within Protestantism and its 
original demand for freedom of conscience; this was subsequently able, 
within philosophy and philosophy of religion, to develop into a theory of re-
ligion, truth, and freedom that is able to support pluralism and that should 
be able to prove itself in a pluralistic society. The demand for religious free-
dom is thus not only a demand for tolerance meant for the political purpose 
of securing peace, but rather something which is based on a qualified concept 
of freedom and truth: a concept that does not merely permit tolerance and 
thus does not mean tolerance in the sense of a harmonizing toleration, but 
which instead demands tolerance as tolerance.  

                                                 
32

 With this it becomes clear from the other point of view – the theological point of view – that 
religious freedom is, at the one hand, owed to the historically necessary order of the various emerging 
confessions, but at the other hand also more deeply rooted in the Reformation understanding of faith. 
It has to be taken into account here that, although freedom of religion and freedom of faith in the Re-
formation sense mean different things, they nevertheless refer to each other and, so to speak, belong to 
one another organically. Freedom of faith, which considers freedom as a gift of faith – and can only face 
freedom in the sphere of faith –, results, caused by the character of faith as a gift, in the demand to 
open to everyone, to make possible to everyone, the always specific scope of the encounter with this 
freedom, i.e. the freedom to stand by and accept one’s own state of being positional.  
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This understanding of religious freedom leads to a ‘Pluralismus im Prin-
zip.’33 From this point of view, tolerance and pluralism are not ‘problems’ that 
have to be overcome, but rather expressions of the free, autonomous mind 
which can no longer claim to possess absoluteness, but rather one that must 
relate itself to the latter. This act of relating is clearly formulated in pluralistic 
terms. But with this, it is also implied that freedom itself is tied to religion or 
ideology. In this dialectic of its definition, freedom itself – as the other that 
reveals itself to the nature of man – is thus also turned into an irreducibly 
religious phenomenon. And exactly this dialectic of freedom can also be seen 
in – or, more accurately, has been discovered by – those very definitions that 
are inscribed in the understanding of freedom by Reformation thought: 
namely the idea that dependency and freedom have always been inseparable, 
as it is developed in the Reformation doctrine of justification and explicitly so 
in Luther’s understanding of free or ‘unfree’ will in ‘De servo arbitrio’. It is this 
inseparability of dependency and freedom, postulated in the definition of 
freedom, in particular that points to the fundamental significance of religious 
freedom for freedom and law.34 And this is ultimately the authentic and pre-
cise shaping of the understanding of freedom that was established by Protes-
tantism. Religion and freedom are unwaveringly related to each other. If one 
of them is denied, then it will not be long before the other will have to be 
denied as well.  

Religious freedom as the basis of freedom must thus be distinguished 
once again from codified religious freedom and freedom of conscience. It has 
a categorial function for the understanding of freedom. That is to say, it is the 
irreducibility of the dependency in the primordial preconditions of freedom 
that constitutes the dependency of freedom, which ultimately is always a re-
ligious dependency. However, a dependency of this kind does not eliminate 
freedom. Rather, the recognition of this dependency of freedom brings free-
dom into effect. As such it is finite freedom, but in this finiteness it is defined 
as freedom. Religious freedom would have to be defined as the concluded 
phenomenological description of freedom as the crucial constituent of the 
conditio humana. Religious freedom is nothing else than freedom considered 
and defined in the horizon of its transcendent cause.  

                                                 
33

 ’Pluralims in principle’, see the article of the same name: E. Herms, ‘Pluralismus als Prinzip’, in: 
idem., Kirche für die Welt (Tübingen: Mohr 1995), 457-485. This can also be described as a pluralism 
through freedom in the plurality of the one truth and of the freedom that is always bound to its respec-
tive insight. 

34
 Martin Luther, WA 18, 600-785. 
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And it is exactly in this specific definition of freedom as religious free-
dom that the codified freedom of religion must be regarded as a basic right – 
indeed, that it must be regarded as an absolute right. Freedom as the basic 
datum of human existence in the world has its original beginning in the act 
of being born. Religious freedom is an absolute right, because it is rooted in 
the primordiality of existence, which is itself defined as freedom. It is the 
primordiality that points to the non-justifiable character of freedom and 
which, as primordiality, characterizes the nature of man, the experience and 
overcoming of which must be characterised as religion. The reason for this is 
that freedom as a primordial datum points to this inviolable interdependency 
of spontaneity and receptivity as well as to the fact that spontaneity in its 
various possibilities to be carried out is always directed to the receptivity of 
its origin, that freedom is dependent, but that it is in this very dependency 
that it gains its force and orientation. It is the ethos of the convictions of con-
science that determines all human thought and action; in the era of the plu-
rality of beliefs, however, (but even before this in a nuanced manner) this 
always appears in various forms. In the face of this insight into the necessarily 
given plurality of such beliefs, we need to acknowledge these various forms. 
This, however, can ultimately be achieved only through the legal notion of 
religious freedom, which is a demand for freedom of conscience itself. As a 
consequence, Freedom as freedom of conscience also points to the signifi-
cance of ‘religious freedom’, that is, the freedom to follow the religion which 
corresponds to one’s own convictions, from which one’s own beliefs have 
emerged. Consequently, it is first and foremost with freedom of religion that 
we account for the freedom and dignity of man. This requires taking into ac-
count the primordiality that lies in the constitution of a person, that is, in his 
or her natality – a primordiality that manifests itself as dependent freedom. 
Religious freedom is the core of freedom because it protects the conscience, 
the core of the free development of the person. And it is this that constitutes 
the essence of man; this guarantees his ‘claim for respect’35 for which no rea-
sons can be given, and which instead can only be accepted.  

 
 
 
 

                                                 
35

 For this, see also W. Härle, ‘Menschenwürde – konkret und grundsätzlich,’ in: ibid., 
Menschsein in Beziehungen (Tübingen: Mohr Siebeck 2005), 379-410.  
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ABSTRACT 

This paper discusses multiculturalism in view of collectivistic cultural 
structures in immigrant communities. Women in religious minority 
communities are ruled according to collectivistic structures as it 
comes to marriage, divorce, and children custody. Some Muslim 
leaders demand a plurality of laws, where minority communities can 
live according to their collectivistic nomos. In contrast some Muslim 
women organisations tend to reject this claim as it is regarded as op-
posed to equal individual right for every citizen. 

 
KEYWORDS 
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This paper deals with issues of cultural pluralism in view of individual 

and collective rights.1 Multiculturalism has been highlighted in public debate 
during the last decades, and this paper will look into possible effects of the 
policy of multiculturalism on women belonging to religious minorities in 
western countries.  

                                                 
1
 This paper will in a slightly different version be published in an anthology on Muslims in the 

Nordic welfare states. 
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Susan Moller Okin’s publication ‘Is multiculturalism bad for women?’ 
first published in 1997, marked a turning point for the common acceptance of 
Multiculturalism as a sought after social system. Liberal political scientists 
and philosophers, such as Will Kymlicka, Charles Taylor, Chandran Kukathas 
etc., had discussed issues of cultural pluralism in fairly positive terms during 
the 1990s, promoting majority acceptance for minorities and the strengthen-
ing of cultural elements in minority communities. Kymlicka and Taylor’s 
publications, although presented in general terms, tended to draw their con-
clusions on the empirical reality of aborigine or historically established 
communities, such as the Innuits (Kymlicka) and the French community in 
Canada (Taylor). Kukathas, on the other hand, was dealing more explicitly 
with the ‘new minorities’, the immigrant communities in western societies.  

Okin’s reaction to liberalists’ positive evaluation of multiculturalism was 
based on a feminist perspective. Okin, although also based in a similar liberal 
tradition as Kymlicka, and Taylor, went further than classical liberalism, tak-
ing the step of including the private sphere into the multicultural discourse. 
Okin questions Kymlicka’s confidence of liberal values having penetrated 
even minority communities in western countries. Her challenge to the debate 
was to criticize cultural practices, claiming individual rights for women (and 
children) in minority communities on an equal footing with women belong-
ing to majority populations in western countries.  

In this present study on multiculturalism in view of individual and col-
lective rights, the examples focused upon will particularly be drawn from the 
context of the two Scandinavian countries, Norway and Sweden and based on 
Muslim communities where members have permanent stay permits or have 
obtained citizenship. In both these countries immigrants who are granted 
stay permits would have nearly similar rights as citizens,2 thus many of the 
arguments by promoters of a ‘strong’ form of multiculturalism, such as for 
instance Homi K. Bhabha and Bhikhu Parekh, tend to have little validity in 
this context.3 The empirical data are collected through research in Muslim 
communities in the two countries from the late 1980s onwards.4  

                                                 
2
 It is mainly in the right to vote in local and national elections, where non-citizens would have 

‘less rights’ than citizens. Moreover, most non-citizens would after a certain amount of years have the 
possibility to obtain a citizenship. 

3
 Bhabha writes for instance in his critical note to Okin’s article in 1997, about how it is necessary 

to understand ‘the deprivation and discrimination that shape their [minorities]affective lives, often 
alienated from the comfort of citizenship [in the metropolitan cultures of the West].’ Homi K. Bhabha, 
‘Liberalism’s Sacred Cow’ in Is Multiculturalism Bad for Women?, Joshua Cohen and Matthew Howard 
(eds.), (Princeton, NJ: Princeton University Press 1999). Available on the web at 
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I. ‘MULTICULTURALISM’ 

Cultural diversity exists in most societies. Bhikhu Parekh speaks, on the 
one hand, about individuals and groups who share the dominant hegemonic 
system of meaning, but who want to pluralize this hegemonic system. On the 
other hand, there are intellectuals critical to the established cultural struc-
ture promoting intellectual responses to how to change the existing culture, 
such as feminists, environmentalists and communists. It is however, what 
Parekh denotes communal diversity which is the target of the ideology of 
multiculturalism.5 

There is often a confusion of the conceptual understanding in discourses 
on ‘multiculturalism’. As Tariq Modood has observed, the term ‘multicultur-
alism’ as well as multicultural policy in general is understood differently by 
different states according to their particular socio-political and cultural back-
ground.6 Whereas most nation-states today consist of more than one cultural 
community and can thus be said to be ‘multicultural societies’, very few so-
cieties are ‘multiculturalist societies’, in the meaning of cherishing and en-
couraging more than one cultural approach, incorporating more than one 
cultural approach into the majority system of belief and practice, and re-
specting the cultural demands of all or more than one of the nation-state´s 
communities.7 

The ideal of ‘multiculturalism’ is built partly on the Enlightenment ideal 
of individual rights, and partly on the Romanticism concept of ‘people’ and 
the right of groups to survive.8 There is thus a tension within the notion of 

                                                                                                                                          
http://www.bostonreview.net/BR22.5/bhabha.html (accessed October 19, 2009). See also Bhikhu 
Parekh, ‘A varied moral world’ in Is Multiculturalism Bad for Women?, Joshua Cohen and Matthew 
Howard (eds.), (Princeton, NJ: Princeton University Press 1999). Available on the web at 
http://www.bostonreview.net/BR22.5/parekh.html (accessed October 19, 2009). 

4
 See Anne Sofie Roald, Er Muslimske Kvinner Undertrykt? (Oslo: Pax 2005); Anne Sofie Roald, 

Muslimer I Nya Samhällen. Individuella eller kollektiva rättigheter (Göteborg: Daidalos 2009). 
5
 Bhikhu Parekh, Rethinking Multiculturalism. Cultural diversity and political theory (London: 

Macmillan Press 2000), p. 3-4. 
6
 See Tariq Modood, ‘Introduction’ in: Tariq Modood and Pnina Werbner, The Politics of Multi-

culturalism in the New Europe: Racism, Identity, and Community (London: Palgrave Macmillan 1997). 
7
 See Parekh , Rethinking Multiculturalism, 4-5 for a discussion on the terms ‘multicultural’ and 

‘multiculturalism’. 
8
 See Thomas Hylland Eriksen, ‘Multiculturalism, individualism, and human rights’ in Human 

Rights, Culture and Context, Rickard A. Wilson (ed.), (London: Pluto Press 1997), 49–69; Thomas Hyl-
land Eriksen, ‘Between universalism and relativism: a critique of the UNESCO concept of culture’ in 
Culture and Rights. Anthropological Perspectives, Jane Cowan, Marie Benedicte Dembour, and Richard 
A. Wilson (eds.), (Cambridge, Cambridge University Press 2001), 127-148 for further discussion. 

http://www.bostonreview.net/BR22.5/bhabha.html
http://www.bostonreview.net/BR22.5/parekh.html
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‘multiculturalism’ itself, between individual versus collective rights. This ten-
sion points at some important issues: Is ‘multiculturalism’ the freedom to 
culture or the freedom to be without a specific culture? Is there a possibility 
for individuals within groups to choose which system they would like to ad-
here to? And more important: Is there a possibility for individuals within 
groups to adhere to more than one system?  

A similar tension between individual and collective rights can be antici-
pated in the slight inconsistency between the Declaration of Human Rights 
from 1948 and the UN convention, International Convention for Civil and 
Political Rights (ICCPR), from 1966. The Declaration of Human Rights’ em-
phasis on individual rights was the reaction against how the Nazis had util-
ised international acknowledgement for protection of minorities in their ex-
pansion policy, as well as the Nazis persecution of the European Jewish 
community. The ICCPR, Article 27's cautious turn towards the rights of cul-
ture(s) was, on the other hand, most probably a response to the growing de-
mands for group rights by the American Anthropological Association (AAA)9 
as well as in the African-American Civil rights movements in the 1950s and 
1960s. I will claim that the notion of multiculturalism is an implicit outcome 
of Article 27 in the ICCPR, a notion which since the 1970s has been a strong 
underlying force in countries particularly in northern Europe, in the US, Can-
ada and Australia. Article 27 says:   

In those States in which ethnic, religious or linguistic minorities exist, persons 
belonging to such minorities shall not be denied the right, in community with 
the other members of their group, to enjoy their own culture, to profess and 
practise their own religion, or to use their own language. 

Similar to the Declaration of Human Rights, ICCPR also speaks in terms 
of the rights of individuals. It is, however, the reference to culture and relig-
ion which might have been the incentive to the emphasis on cultural rights 
apparent in the new legislation on cultural pluralism in many countries from 
1970s onwards. In Sweden for instance, ‘multiculturalism’ as an ideal was leg-
islated in 1974. This trend towards legal cultural pluralism was, however, not 
pronounced as ‘multiculturalism’, but as a policy of freedom of choice for 
‘members of linguistic minorities domiciled in Sweden’ between ‘retaining 

                                                 
9
 In 1947 the American Anthropological Association issued a statement in which the Declaration 

of Human Rights was criticized for being biased in favour of Western thoughts and values. Sally Engle 
Merry, ‘Changing Rights, Changing culture’ in: Culture and Rights. Anthropological Perspectives, Jane 
Cowan, Marie Benedicte Dembour, and Richard A. Wilson (eds.), (Cambridge, Cambridge University 
Press 2001), 31-55, p. 33. 
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and developing their original cultural identity and assuming a Swedish cul-
tural identity.’10 The tension between individual and collective rights be-
comes apparent by looking at how the understanding of this Swedish official 
policy of ‘multiculturalism’ was understood differently by official representa-
tives and members of the minority communities. The Swedish authorities 
understood their multicultural declaration of equality, freedom of choice, and 
partnership mainly in terms of equality, meaning ‘equality between universal 
individuals regardless of culture, ethnicity, race, religion and gender.’11 Immi-
grants, on the other hand, tend to regard multiculturalism in terms of equal 
right to freedom of choice to religion, ethnicity, and cultural expressions.  

To illustrate the discrepancy between the authorities and the immigrant 
leaders in understanding state policy, I will draw attention to a happening in 
Sweden linked to the upcoming election in the autumn of 2006. The Swedish 
authorities have never voiced any intention of accepting legal systems of mi-
nority communities. Legal pluralism has therefore never been an option in 
the Swedish multicultural model.12 The Islamist, Mahmoud Aldebe, the then 
head of one of the Muslim organizations and a frequent participant in the 
public debate, on the other hand, had a different opinion. In April 2006 he 
distributed a letter to all the political parties.13 He referred to various issues 
which he regarded as important for the Muslim community in Sweden, such 
as the right to get leave from work to attend religious festivals, to have a 
mosque in every city, to have gender-specific days in the public indoor 
swimming pools, and to introduce sharia law in family matters for Muslims in 
Sweden. The important point in this case is that Aldebe particularly referred 
to the principle of freedom of religion and the UN conventions ‘which Swe-
den has ratified’. In his view these conventions ‘implies the right to a distinc-
tive legislation (särlagstiftning)’. It is obvious that Aldebe understands Swed-

                                                 
10

 SOU (State’s Official Reports), Investigation of Immigrants 3. Stockholm: Regeringskansliet, 
1974. See also Åke Sander, ‘The Status of Muslim Communities in Sweden’ in Muslim Communities in 
the New Europe, Gerd Nonneman, Tim Niblock, and Bogdan Szajkowski (eds.), (London: Ithaca Press 
1996), p. 288. 

11
 Sander ‘The Status of Muslim Communities in Sweden’, p. 274. 

12
 I have discussed ‘the right to marry couples’ (vigselrätten), a right for religious communities, 

elsewhere. Anne Sofie Roald, ‘Multiculturalism and religious legislation in Sweden’ in Muslim Diaspora 
in the West. Negotiating Gender, Home and Belonging, Haideh Moghissi and Halleh Ghorashi (eds.), 
(London: Ashgate 2010). In a sense this ‘right to marry couples’ can be regarded in terms of legal plural-
ism, although most probably legal pluralism has not been the intention of giving this (collective) right 
to different religious organisations.  

13
Mahmoud Aldebe, ’Ett öppet brev till alla svenska politiska partier som deltar i årets val,’ 

Stockholm 2006. 
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ish multiculturalism as a system open to various value systems living side by 
side. Furthermore, Aldebe’s understanding of UN conventions in collective 
terms becomes obvious in his claim that the Swedish law of freedom of relig-
ion in contrast to the recommendations of the UN conventions (probably the 
International Convention for Civil and Political Rights [ICCPR]) is built on 
‘an individualised concept of religion’. In Aldebe’s Islamistic view ‘Islam’ is a 
system where all rules, values, rituals, and even the Arabic language belong to 
religious expressions, and the concept of religion must therefore, in his view, 
be broadened in the Swedish context in order to include such expressions. 
Aldebe’s argumentation points at the tension between individual and collec-
tive rights in the UN conventions as well as in the Swedish official policy dis-
cussed above. 

Many of the academic participants in the debate on multiculturalism 
have until recently belonged to the liberal currents of thought. The main val-
ues promoted have been ‘freedom’, ‘equality’, ‘tolerance’ and every human 
being’s right to live ‘the good life’.14 The two binary poles in this liberal multi-
cultural debate have been on the one hand, promoters of a ‘weak’ or a ‘strong’ 
Multiculturalism, i.e., those who endorse more or less autonomy for cultural, 
religious, and ethnic groups, and on the other, more or less fierce opponents 
of Multiculturalism, i.e., those who endorse the cultivation of individual 
rights. Some activists, particularly from minority communities, as the exam-
ple of Aldebe also indicates, tend to claim a ‘strong’ form of Multiculturalism 
including legal pluralism, where minority communities have equal formal, 
legal, and constitutional executive position with the majority, i.e., the minori-
ties should be entitled to live according to their nomos (the community’s 
normative universe where legislation and cultural structures are inter-
twined).15 In contrast, most liberal researchers as well as politicians believing 
in the multicultural ideal, however, tend to speak in terms of a ‘weak’ form of 
Multiculturalism; some group claims should indeed be approved of if these 
are not on the expense of every human being’s right to obtain his or her indi-
vidual rights in society. 

The main principle in the liberal multicultural discourse is that human 
beings should have the greatest possible option to choose their own life 
which should then be compatible with everybody else’s similar freedom of 

                                                 
14

 See for instance Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority Rights, 
(Oxford: Oxford University Press 1995). 

15
 Ayelet Shachar, Multicultural Jurisdiction. Cultural Difference and Women’s Rights, (Cam-

bridge: Cambridge University Press 2001), p. 2. 

http://post.queensu.ca/~kymlicka/multicitizencover.html
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choice.16 The ‘good life’ presupposes two things according to Kymlicka. 
Firstly, individuals should have the possibility to lead their lives in accor-
dance with the beliefs of what gives value to life without being discriminated 
against.17 The second precondition is, according to Kymlicka, that we be free 
to question our beliefs, ‘to examine them in light of whatever information, 
examples, and arguments our culture can provide’.18 Kymlicka stresses the 
need for available knowledge through liberal principles such as education for 
everybody and freedom of expression. If these conditions are fulfilled Kym-
licka would promote a ‘weak’ form of multiculturalism, where group rights 
are guaranteed to the degree that these rights are compatible with the re-
spect for the freedom and autonomy for all individuals.19 

Chandran Kukathas has a more expressed multiculturalist perspective 
than Kymlicka. He argues from a liberal point of view that human beings’ 
‘wish to live according to the practices of their own cultural communities has 
to be respected,’ not because, as he says, ‘culture has the right to be preserved 
but because individuals should be free to associate: to form communities and 
to live by the terms of those associations’.20 However, Kukathas, despite his 
commitment to a rather strong form of Multiculturalism, still emphasises 
every individual’s right to leave his or her community; the right to live ac-
cording to the community’s nomos presupposes the right to leave the com-
munity. He writes: 

If there are any fundamental rights, then there is at least one right which is of 
crucial importance: the right of the individual to leave a community or associa-
tion by the terms of which he or she no longer wishes to live. Cultural commu-
nities should, then, be looked on in this way: as associations of individuals 
whose freedom to live according to communal practices each finds acceptable 
is of fundamental importance.21 

Kukathas’ argumentation might seem ‘liberal’, in the sense that every indi-
vidual has the freedom of choice to associate with or to dissociate from a cul-
tural/religious community. However in practice it might not be as simple as 
Kukathas portrays it. By looking at the Muslim community, women, young 

                                                 
16

 Kymlicka, Multicultural Citizenship, p. 80. 
17

 Ibid., p. 81. 
18

 Ibid., p. 81. 
19

 Ibid., p. 78-79. 
20

 Chandran Kukathas, ‘Are there any cultural rights’ in Political Theory, Vol. 20, No. 1 (1992), p. 
116. 

21
 Ibid., p. 116. 
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girls and sometimes even boys, who want to leave their community, might be 
stopped, sometimes violently. Moreover, the socialisation within collectivistic 
communities tends to create a symbiotic relationship between members of 
the group making it difficult for some to dissociate from the community. 
Those who would prefer to live according to majority society’s value system, 
but at the same time also want to be part of the social setting of their cultural 
community, might lose an important part of their social network. This, due 
to that majority acceptance of minority groups living according to their no-
mos, might strengthen the notion of group solidarity at the price of loyalty 
and solidarity with the majority, as well as creating a minority thinking im-
posing identity policy in various forms into the group’s agency. Muslim 
women marrying non-Muslim men, a forbidden act according to the tradi-
tional collectivistic law-school legislation, would for instance risk honour-
related violence or be regarded as social outcasts.  

It is important to look more profoundly at this prohibition for women to 
marry outside the fold. Community and religious leaders are often interested 
in the survival of the group. Traditional collectivistic understandings of reli-
gious texts are suitable for securing this survival in contrast to the new un-
derstandings of the religious texts often building on the Human rights argu-
mentation. Traditional, law-school Islamic legislation, sharia, reflects pre-
modern collectivistic society, where power to a great extent was dependent 
on the quantity of the group and the loyalty of the group members towards 
the leaders. It was therefore important to keep the quantitative equilibrium 
between the groups. The Muslims were in majority and had to keep up this 
majority in relation to Christians and Jews. The prohibition for Muslim 
women to marry non-Muslims was therefore a means to keep women and 
children within the group due both to the principle of patrilineal descent in 
the Islamic law and to the notion of the man as the head and the guide of the 
family. If women married outside the fold, the community would decrease in 
number and Muslim power was at stake. On the micro-level, one reason for 
keeping women within the group was the religious legislation of female in-
heritance. In agricultural areas women who married outside the extended 
family (particularly the paternal cousins) could in accordance with the law 
(although in practice this did not always apply) bring their inheritance with 
them into the marriage. This implied an impoverishment for the extended 
family either through dividing and thus diminishing the land or through a 
payment equalising the value of the part of the woman’s inherited land-lot. 
Even with urbanisation, the practice of marrying paternal cousins remains a 
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strong cultural trait in many countries with Muslim majority population and 
in Muslim communities in the West.  

 Despite of the fact that Muslim immigrants (with a stay permit or with 
citizenship) in the western world are citizens in secular states with equal le-
gal rights with the majority population, the wish to strengthen group identi-
ties still lingers on. Although the religious and cultural aspects are of impor-
tance in this matter, with adherence to the traditional sharia legislation and 
the cultural tradition to marry within the family, minority identity policy is 
maybe even a more important incentive. Group identity in most countries 
with Muslim majority populations still plays an important part in power rela-
tion and in social networking. Non-Muslims are for instance excluded from 
the presidential office even in the more ‘liberal’ Muslim countries, such as 
Jordan and Egypt. Thus, members of a Muslim minority community in a 
secular western state might have the possibility and the freedom of choice to 
leave his or her community, but in practice, due to the collectivistic struc-
tures with an emphasis on family adherence most Muslims are socialised 
into, it might be hard to choose to leave a social network so different from 
the individualistic social networks in secular countries in the west. 

Susan Moller Okin’s path-breaking essay ‘Is multiculturalism bad for 
women’ confronted the ‘weak’ form of multiculturalism promoted by liberal-
ists. Her central question of which norm should dominate; gender equality or 
minorities’ cultural claims, was indeed implicitly stated in some of the lib-
eralists’ writings on multiculturalism, but Okin was the first to explicitly state 
it.22 Okin points at that ‘most cultures are suffused with practices and ideolo-
gies concerning gender’ and that ‘culture endorses and facilitates the control 
of men over women in various ways (even if informally, in the private sphere 
of domestic life).’23 Cultural minorities, she claims, focus on family issues, 
such as marriages, divorce, custody, etc., but as the liberal multiculturalists 
tend to ignore the private sphere, they overlook the core of the problem with 
multiculturalism. 

Many important questions have been raised in the debate on ‘multicul-
turalism’: which communities should be recognized, on which basis should 

                                                 
22

 Susan Moller Okin, 1999 (1997). ‘Is multiculturalism bad for women?’ in Is Multiculturalism 
Bad for Women?, Joshua Cohen and Matthew Howard (eds.), (Princeton, NJ, Princeton University Press 
1999 [1997]). Available on the web at http://www.bostonreview.net/BR22.5/okin.html (accessed Octo-
ber 16, 2009). 

23
 Okin, ’Is multiculturalism bad for women?’ 

http://www.bostonreview.net/BR22.5/okin.html
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communities be recognized or rejected,24 and is the ideology of nation-state 
compatible with the ideology of ‘multiculturalism’?25 A most pressing issue is 
whether or not it is the protection for every individual and every individual’s 
free choice which in the end is the ideological base for a secular society? And 
should not state policy therefore reflect this aim in its methodology? Okin’s 
discussion deals with exactly this aspect of treating every citizen (read: 
woman) equally; should a secular state based on individual rights accept that 
some women are treated differently just because they have a different cul-
tural background from that of majority population? Moreover, as Okin intro-
duced the issues of gender and the minority within minorities, another most 
pressing issue has floated up; is not ‘multiculturalism’ actually about fixed 
and unalterable cultures on the one hand, and elitistic understandings of 
which elements minority ‘cultures’ consist of on the other? A consequence of 
this notion is: as ‘culture’ is commonly regarded in processual terms as well 
as every ‘culture’ consisting of various forms and shapes, is the ideology of 
multiculturalism really necessary? Would not cultures eventually amalga-
mate and would not a new ‘culture’ surface in every immigrant country? And 
the most important consequence of this processual concept of culture: 
Would not multicultural policy solidify traditional cultural structures instead 
of letting immigrants adjust to a slow social change inherent in cultural en-
counters in general? And to draw the question into the religious sphere: are 
the existing religions homogenous as well as fixed and static systems not 
prone to change? In contrast to this consequence analysis of processual con-
cepts, such as identity and culture, etc. the philosopher, Charles Taylor’s dis-
cussion of the link between identity and recognition indicates how this issue 
has been treated in the multicultural debate. Implicitly he portrays a group’s 
identity as unalterable and static, despite that he explicitly states that a per-
son’s or a group’s identity always is defined in dynamic interactions.26 Simi-
larly, the Archbishop of Canterbury, Rowan Williams, in his controversial 
lecture in February 2008, discusses the aspects of flexibility and change 
within Islamic jurisdiction, and yet at the same time he opens up for a possi-
ble plural jurisdiction, where some aspects, especially marital legislation, of 
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religious law can co-exist with British legislation.27 As Islamic legislation is 
flexible, is it thus not possible that sharia rules and regulations will turn in a 
direction of a Human Rights perspective with emphasis on individual rights? 
And, if this is a possibility, is it not better to search for creating a ‘sense of 
belonging’28 in British society for Muslim immigrants and their descendents, 
rather than arrange a system of plurality, which most probably will enlarge 
the gulf between members of various religions and cultures in the modern, 
secular society?  

Seyla Benhabib is one of the few who has developed the implicit implica-
tions of Okin’s criticism of multiculturalism, stating that 
‘[i]dentity/difference politics is afflicted by the paradox of wanting to pre-
serve the “purity of the impure” and the “immutability of the historical”’.29 In 
the following section these two issues will be discussed in view of Muslim 
communities in Sweden and Norway. 

 
 
II. PURIFICATION OF THE IMPURE  

The pervasive notion in Muslim communities of Islam as ‘one Islam’ is 
an illustration of Benhabib’s concept of ‘purification of the impure’. In con-
trast to this ideal of one homogenous Islam are all the different understand-
ings of Islam as well as the variation of Islamic practice in various Muslim 
communities. There is a tendency both from Muslims and non-Muslims to 
reify ‘Islam’, seeing Islam as a homogenous system of belief and practice. On 
the one hand, this reification reflects the common notion that Islam is pub-
licly spoken of in homogenous terms, mainly due to a certain understanding 
of Islam which has obtained the hegemony in both the internal Muslim and 
the external majority discourse. Most Islamic minority communities in west-
ern countries today tend to be dominated by leaders with collectivistic theo-
logical approaches to the religious texts. This theology is mainly created by 
male scholars in particular historical periods and in particular social settings 
quite different from modern society. Muslim leaders tend to either have a 
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traditional collectivistic law-school understanding of Islam; mainly in Paki-
stani and Turkish communities, or an Islamist understanding; mainly in 
Arab-speaking communities. The Islamist ideology has to a great extent been 
manifested in the public discourse as Islam per se, due mainly to the da’wa 
(call to Islam) activities in the western world from the 1970s onwards. The 
extensive dissemination of Islamist literature in the last 40 years together 
with Islamist activities and Islamist leadership in Muslim communities have 
created an image of Islamism, i.e. ‘Islam as a comprehensive system; a way of 
life’ as ‘the Islam’. Although Islamists have a ‘modern’ approach to politics, 
many of them have a collectivistic law-school approach to gender issues and 
family law matters. As will be discussed below, however, some Islamists have 
joined the trend of reinterpreting the Islamic sources, in which gender issues 
have been highlighted. 

In contrast to the traditional collectivistic and the Islamist understand-
ing of Islam, in Muslim communities in the western world individuals and 
minorities within the minority have various other ways to understand and 
practice Islam. First and foremost, Muslims have different ways to relate to 
Islam and to practice their religion. Whereas some strictly follow most reli-
gious precepts, others are more relaxed. The difference in ways of practicing 
might have to do with zealousness or laziness, but it also has to do with un-
derstanding and interpretation of the religious texts. The issue is whether the 
Islamic texts are to be understood literally or whether it is considered to be 
possible to deduce Islamic principles from the texts. For instance, whereas 
some Muslims believe that the wearing of the Islamic headscarf/face-veil is 
an obligatory Islamic precept, regardless of geographical locations; others 
believe that indeed, there are some references to women’s covering in the 
Koran, but do these texts talk about the covering of the head and/or the face 
or do they refer to a general principle of ‘decent’ dressing? Moreover, an issue 
which has been raised lately is: should the Koranic verse 33:59 which says 
that Muslim women should ‘draw their cloaks (jilbab) close round them’, as 
‘this will be better, so that they may be recognized and not annoyed’, be un-
derstood as not wearing the headscarf/faceveil in western countries where 
women actually might be ‘annoyed’ when wearing the Islamic dress, whether 
headscarf or face-veil? The issue on ‘veiling’ is thus an illustration on varia-
tions; i.e. impurity, in an illusion of a ‘pure’ and homogeneous Islamic tradi-
tion. 

Difference in educational backgrounds is also an issue of importance. 
Many first generation Muslims have little formal education and this influence 
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their understanding and approach to Islam. And a last issue is the variation of 
practices and understanding of Islam in the different Muslim ethnic and na-
tional communities. Is the Somali understanding of female circumcision as 
‘Islamic’ the ‘true Islam’? Is honour-related violence as it comes to ‘illegiti-
mate’ sexual relations or suspicion of such relations an Islamic phenomenon, 
which some Muslims from for instance Afghanistan and the Middle East tend 
to believe? Does ‘Islam’ promote gender equality as many second generation 
Muslim immigrants in Scandinavia consider true? Or does Islam endorse 
‘peace’ as many Muslims in Europe claim, particularly after 9/11? What is then 
‘Islam’ and what is Muslim ‘culture’?  

Thus, as Benhabib has pointed at, multiculturalism is about purification 
of the ‘impure’, and in other words, about homogenizing the heterogeneous. 
Culture and religion are not homogeneous entities and multiculturalists’ ef-
fort to try to identify specific cultural or religious expressions which are sup-
posedly ‘genuine’ in each cultural and religious community might be virtually 
impossible.  

 
 
III. ‘IMMUTABILITY OF THE HISTORICAL’  

The vital question is whether religions, and in the present context, ‘Is-
lam’ really is a fixed and static system as commonly believed, or whether the 
Islamic tradition, as other religious systems have proved to be, is in a flux of 
change. The common notion of Islam as static and unchangeable reflects 
Benhabib’s concept of the ‘immutability of the historical’. However, is Islam 
understood in the same way today as in the past in its formative period? The 
Islamic legal rules were consolidated in a time where social developments, 
political systems, as well as social relations were based on collective rights 
and family adherence. This socio-political structure is in contrast to modern 
secular society. Whereas some Muslims in the west tend to live in segrega-
tion from majority society with social networks mostly in the Muslim com-
munity, many Muslims today participate in majority society in schools, at 
work, and in socio-political and economic activities. Although this goes for 
some from the first generation Muslim immigrant communities, it is particu-
larly their descendants, the first, second, third, and fourth generation Scan-
dinavian Muslims, who is partly socialised into majority society through 
schools, friends and the public discourse, who tend to be influenced by ma-
jority cultural ideas and thought. One example is the view of gender equality. 
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As most first generation Muslim immigrants believe that women and men 
have equal values but different social roles in Islam, their descendants tend to 
see Islam in terms of gender equality.30 Even the notion of female leadership 
has come under scrutiny lately, due to influences from Islamists living in 
western countries and pressure from the UN Convention on the Elimination 
of All Forms of Discrimination Against Women (CEDAW). 

Traditional legislation most often promoted by men and religious lead-
ers indicate that the cultural content of minority communities in the secular 
state will often consist of the hegemonic ideology instead of alternative in-
terpretations of the holy texts. This is particularly apparent in family legisla-
tion. Traditionally speaking, both in Judaic and in Islamic legislation, women 
have for instance difficulties in obtaining a divorce against the will of their 
husbands. This pertains to religious minorities in western countries, but even 
to countries with Muslim majority populations, as well as to Israel where the 
family law is based on traditional collectivistic interpretations of the Jewish 
scriptures. In Judaism the need for acceptance for the divorce from the part-
ner pertains also for men, as a woman is able to deny to accept a religious 
divorce (a get), but it is the man who issues the divorce statement and the 
man is also able to live with another woman if his wife refuses a divorce. This 
is in contrast to the Jewish woman who has to have divorce papers before 
being with a new man.31 It is thus more common that Muslim and Jewish 
women in western minority communities are victims of ‘limping’ marriages, 
i.e. being divorced in one legal system (the secular state) and married in an-
other legal system (the religious), than men. Lately, discussions within the 
Muslim communities indicate a change in the field of family legislation. 
Scandinavian Muslims, men and women, are influenced by the Human 
Rights discourse of gender equality. The increase in women with higher edu-
cation in Islamic studies as well as in other academic fields has had an impact 
on the Muslim leadership. Interesting to note is that the Council of Fatwa 
and Research, based in Ireland and headed by the famous Islamist, Yusuf al-
Qaradawi, for instance has discussed whether a divorce in the secular west-
ern societies should count as an Islamic divorce. There is a disagreement 
within the Council, but the Sunni decentralized and thus individualistic ap-
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proach (that every Muslim is in principle free to follow the scholar of his or 
her own choice) has made it possible for some women to adhere to those 
scholars who promote the idea of a secular divorce equalising an Islamic di-
vorce.  

It is also noteworthy to look into the difference in understanding of 
sharia and family issues in for instance Sweden, between the first generation 
Arabic-speaking Islamist Aldebe, mentioned above, and the Muslim political 
activist with a pronounced Islamic orientation, Mehmet Kaplan, of Turkish 
origin. They have both belonged to the leadership of the same Islamic organi-
sation, but Aldebe who came to Sweden as a grown-up is a proponent for in-
troducing Islamic family legislation in Sweden, as ‘it is family legislation 
which is important for Muslims in Sweden; marriage, divorce, custody of 
children, etc.’32 Aldebe’s concept of sharia reflects the practice of ancient rul-
ers in the Muslim empire of distinguishing between the family law -- dealing 
with the private sphere and subordinated to the Islamic scholars -- and the 
rest of sharia legislation, dealing with the public sphere and subordinated to 
the political leadership. Kaplan, on the other hand, who came to Sweden as a 
toddler, decisively turns down Aldebe’s claim, saying that it is completely 
‘taken out of the air’.33 Kaplan’s attitude reflects the secular society’s legisla-
tion with legal gender equality. This example illustrates both the heterogene-
ity of ideas in the Muslim community, as well as the development of Islamic 
ideas, in both a historical and national context. As the example of Aldebe and 
Kaplan indicates, the first generation Muslims are more prone to adhere to a 
traditional and collectivistic theology, whereas their descendants are more 
tuned into a Human Rights perspective of secular society.34 

Traditional sharia legislation is a product of a different society than the 
contemporary European. Moreover, Muslims on a global level differ concern-
ing the content of sharia, i.e., which sharia legislation should be applied in 
countries with Muslim majority populations and in Muslim communities in 
the West: the traditional law-school legislation or legislation more in line 
with the Human Rights perspective? In addition is the wide spectre of views 
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among Muslims of whether sharia legislation indeed is desirable or not in the 
European context. It is interesting to note that many Muslim women organi-
sations in Canada protested against a proposal in the beginning of the 
twenty-first century, to introduce sharia in Canada.35 Thus, the suggestion of 
opening up for religious legislation by the Archbishop of Canterbury referred 
to above would probably create more problems than it will solve. 

 
 
IV. REFLECTIONS 

In the context of Muslim communities, the impossibility to ‘purify the 
impure’ in cultural expressions as well as the rapid theological changes going 
on in contemporary Islam, it is pertinent to ask whether multiculturalism 
with acceptance for Muslim cultural and religious practices would lead to a 
situation where traditional Islamic interpretations will be congealed/frozen 
in time and space. This applies particularly to gender issues, as even Islamists 
of various directions tend to cling to the traditional law-school understand-
ing of gender. Would multiculturalism thus not hinder the development of 
ideas common in all societies with more than one cultural or religious group? 
It is even pertinent to ask whether such granting of concession for cultural 
practice and ideas would also be an obstacle for a rapprochement of Islamic 
interpretations with liberal individualistic human right ideas, a development 
which many Christian and Jewish groups have gone through. Particularly for 
minorities living in western countries with the possibility for a dynamic in-
teraction with other minorities and majority society it is important to see 
culture and religion in terms of processual changes which can make it possi-
ble to empower weak and vulnerable community sections such as women, 
children and homosexuals. 

As multiculturalism is about avoiding the hegemonic majority to control 
minority positions it is just as important to find ways to prevent the hegem-
ony within the communities to take charge over opposing members. What 
possibilities do members of minority cultures have to belong to more than 
one cultural community? For instance what about homosexuals with a reli-
gious direction of life who wants to be part of a religious minority commu-
nity, but are not able to, due to biases within the community? And what 
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about Muslim and Jewish women with a religious outlook who want to be-
long both to the community and to majority society? The ‘weak’ form of mul-
ticulturalism tends to safeguard individual rights, but as long as it accepts 
some group claims it signalises the possibility for minority communities to 
live according to their nomos. By accepting cultural demands, particularly as 
it comes to legal pluralism, whether in a ‘weak’ or a ‘strong’ multicultural 
model, minority thinking with emphasis on identity policy and demarcation 
towards majority culture and society might arise, leading to a segregated so-
ciety where individuals look upon each other in group terms instead of as 
individuals. As it comes to religious legislation in Islam, Judaism and even 
Christianity, the legal claims by minorities tend to focus on family issues, as 
family law in many countries with a Muslim majority population as well as in 
Israel is the last bastion of the theocratic governing of the past. 
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ABSTRACT 

Anne Sofie Roald’s critical approach to multiculturalists’ discourse is 
in many aspects justified. The ‘strong’ version of multiculturalism 
gets stuck in strange paradoxes: in the name of ‘respect’ and ‘toler-
ance’ I defend repression and submission; the ‘weak version of the 
multiculturalist attitude is in fact a universalist liberalism. But the 
most relevant political philosophical opposition, I argue, is not the 
one that Roald defends, namely between (western) ‘freedom’ or ‘au-
tonomy’ and (religious, especially Muslim) tradition and ‘collectiv-
ism’. Also in Western democracies freedom is defended out of a par-
ticular (collective) horizon. A more honest and more fruitful framing 
of the problems in multicultural and multi-religious Europe is to de-
scribe them in terms of clashes between different cultural prejudices, 
incarnated meanings and practices. 
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I . FAREWELL TO A ‘MULTICULTURAL SOCIETY’ 

Reading the paper of Professor Roald, I had the sense of experiencing 
something very familiar. Indeed, in the last ten years, many people distanced 
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themselves from the political and ethical ideal of ‘multiculturalism’, whether 
or not driven by dramatic political events like the negative consequences of a 
growing segregation or religiously motivated terror and murder. This is cer-
tainly true for my native country, the Netherlands. In this country, the recent 
developments can even be called spectacular: the good-hearted and even ea-
ger embracement of a ‘multicultural society’ in the eighties and nineties on 
the pretext of ‘let many flowers blossom’ is followed in my country by a fierce 
rejection of this ideal and – not seldom – a strong reversion to our so-called 
‘own culture’ in the last few years. 

For outsiders, this turbulent development can give the impression of a 
sort of shallowness, instability and lack of political self-confidence – rightly, I 
think. The doubts about ‘multiculturalism’, the benevolent welcome to cul-
tural identities in so-called ‘colourful Holland’, in this country were followed 
soon by a severe criticism concerning the ‘emptiness’ of a culture of tolerance 
that had made possible the ill-considered and noncommittal embrace of cul-
tural multiplicity. Those who wish to be solely ‘tolerant’, makes no claim to 
be taken seriously by others: this was the core of the argument in this criti-
cism. The political debate on the integration of newcomers from then on 
took the form of a public discussion about the ‘values’ that support and limit 
tolerance. Already before 2006, the year the movie maker Theo van Gogh, 
known as a aggressive critic of Islam, was murdered by a devout Muslim, the 
public discussion concentrated on the freedom of speech and the public deal-
ing with Islam, and the last few years on the ‘correct’ relation between demo-
cratic politics and religion in general. 

I think Roald’s critique of multiculturalistic discourse and some conse-
quences of it, such as ‘legal pluralism’, is in many aspects pertinent. Correct is 
in the first place her observation that there is ‘a tension within the notion of 
multiculturalism’ (p. 149-50): between a Romantic and an Enlightenment 
element, between stress on collective rights versus individual rights, or be-
tween a ‘strong’ and a ‘weak’ understanding of the term. The philosophical, 
ethical and political inconsistencies of a ‘strong’ multiculturalism are very 
well known in the international political-philosophical discussion since more 
than two decades.1 I can confine myself here to the essence of it. I am a mul-
ticulturalist in the strong sense when I have the opinion that all cultures in 
their core deserve a deep respect, have a right on the formation of their own 
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identity and the cherishing of their own idea about what is rational and hu-
man. Multiculturalism in this version is – in Roald’s words – ‘a system open 
for various value systems to live side by side’ (p. 152). Here, tolerance is the 
highest principle. In this ‘tolerance-centered-multiculturalism’, I am con-
fronted with a dilemma as soon as I meet cultures or religions that refuse to-
lerance or inclusion of dissenters. In this case, I can – first possibility – accept 
with respect the intolerance of this culture of religion, but then tolerance is 
no longer my leading principle. I can – second possibility – also reject this 
intolerance, but in that case I refuse respect to this culture on a point where 
the difference really matters.  

Let’s concentrate on the first case. Here, I am willing, on the basis on the 
right to be different, to assign the right to remove this right. Or, out of a be-
nevolent (self)critical attitude towards ‘eurocentrism’ – the colonial prejudice 
that true civilisation one can find only in Europe – I bring an ode to the eth-
nocentrism of the other. In this vision, Europe must learn to be modest: she 
is only one culture among many others, while at the same time I defend the 
right of migrants to uphold their culture, even when it contains in our eyes 
barbaric elements. In this case, I am a universalist towards my own culture, 
but a particularist towards the other or foreign culture. Here, I find myself in 
strange paradoxes: out of humanism and respect, so with ‘good intentions’, I 
tend to plea for a ‘right to submission’, for example the inferior position of 
women in certain traditions – as Roald argues, following Okin. 

A second problem in this attitude is that I am rather defenseless towards 
the ethnocentrists of my own culture or country. Since, the extreme right can 
make the arguments of multiculturalists their own and, doing so, save on 
explicit but problematic racist notions. You are defending the right to be dif-
ferent? Well, we do the same! Let’s listen to the old French politician Jean-
Marie Le Pen who now has followers in many European countries: ‘The na-
tions cannot quickly be qualified a superior of inferior. They are different, 
and one must take these physical and cultural differences into account.’2 We 
can notice: the underlying principle of multiculturalism (i.e. the ‘right to dif-
fer’) is endorsed in this statement, together with a definite, romantic concept 
of culture (‘all our expressions are the expression of a particular culture’), but 
only the political conclusion of the new right is different from the hospitality 
of the multiculturalist. The conclusion of these representatives of a ‘racism 
without race’ is, that it is a tragic mistake to let communities with a different 
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civilisation live side by side, because then clashes are inevitable. ‘France for 
the French’, ‘our own people first’, etc., now can become the slogans.  

Up to now the first version of multiculturalism. In the second, the ‘weak’ 
version of multiculturalism, I put limits to tolerance. To a large extent, the 
disenchantment of many people in the Netherlands and in other parts of Eu-
rope with regard to the ideal of a multicultural society, had to do with the 
growing understanding of many multiculturalists that in fact they always had 
been nothing more than multiculturalists in the ‘weak’ sense – some call this 
‘boutique multiculturalism’. A ‘boutique-multiculturalist’ is someone who 
frequently visits multicultural festivals, feels jealous on the physical supple-
ness of Antilleans or Cape Verdeans, and can appreciate cultural differences 
as long as they do not affect his or her core values, so as long as they can be 
considered secondary in relation to a universal identity we are supposed te 
share as humans. This lover of culture, for whom ‘culture’ is chiefly some-
thing (exotic) others have, can perhaps approve the wearing of a veil as an act 
of self-will, but begins to get the creeps when confronted with a niqab and 
with other cultural or religiously sanctioned practices like genital circumci-
sion, the ritual killing of cattle, the revenge for honor’s cause, the giving in 
marriage etc. What such a person can admire is the universalist human po-
tential to make own choices, not the choices that has been made and that 
have been incarnated in traditions, cultures and religions. The latter can pos-
sibly be an obstacle for individual autonomy. Besides this, cultural choices 
must not hinder other people or be enforced on others, for example by means 
of ‘group rights’ or the state; these choices are, just as the religions, not a col-
lective affair but a private matter. In this vision, ‘cultures’ cannot have rights. 
To conclude, the ‘weak’ version of multiculturalism in its essence is not a 
multiculturalism at all, but rather proves to be a universalistic liberalism that 
has liberated itself from the paradoxes and naïveté of multiculturalism in the 
strong sense. Roald too endorses this (universalistic) liberalism, for example 
when she frequently refers to the (individual) human rights.  

 
 
II. CULTURE VERSUS AUTONOMY? 

Is the deepest or most relevant political philosophical opposition the 
one between liberalism and anti-liberal collectivism or Volksgeist-thinking? 
Roald’s paper definitely offers this suggestion, when we pay attention to the 
sustaining oppositions in her text, mostly following Okin. We find opposed 
the ‘modern’ and ‘secular’ society where the protection of every individual (p. 
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156) and ‘equality between universal individuals’ (p. 151) are basic, and on the 
other side ‘premodern’, ‘traditional’ and especially ‘collectivistic’ (Muslim) 
society where (male) elites keep watch on the preservation of their power. 
Roald opposes also (once again) a ‘collectivistic’ theological approach on reli-
gion and the sacred texts (p. 155) and a more ‘relaxed’ (read: liberal) one (p. 
158). This more relaxed lecture of the sacred texts she finds for example – 
they can consider themselves fortunate! – in circles of the younger genera-
tions of (Muslim) immigrants. In short, the basic opposition in her text seems 
to be the one between ‘freedom’ and individual autonomy on the one hand 
and ‘collectivism’ (under the guidance of a male religious elite) on the other. 

The danger of the ideology of multiculturalism – that is a political impli-
cation of Roald’s oppositions – is precisely that the ‘collectivistic’ approach 
gets a chance to penetrate the ‘modern’ society through the cultural claims of 
immigrants, so that their ‘group identity’ (p. 155) and their ‘purified religion’ 
(i.e. Islam in the hands of Islamists and traditionalists) settles in our liberal 
states. The image of multiculturalism as a Trojan horse comes into our mind.  

Well, it is considering this sharp and rather fairy-tale opposition be-
tween freedom and collectivism when my questions begin. As an example of 
the fact that ‘group identity’ still plays an important part in power relation 
and in social networking in countries with Muslim majority populations, 
Roald reminds us that ‘non Muslims are for instance excluded from the pres-
idential office’, even in the more ‘liberal’ Muslim countries. (p. 155) But how 
big is the chance for an atheist to become the next president of a ‘liberal’ 
state like the United States, not only de jure, but de facto? If we admit that in 
this country a kind of civil religion is predominant, must we then not admit 
that also a liberal state like the US (even in his legislation) remains depen-
dent on particularistic cultural practices and certain distinctions and virtues 
connected with these practices? Jean Bauberot, the holder of the (only) 
French special chair on the constitutional, but also cultural value of laïcité, 
calls this value the French version of a civil religion.3 It will be very difficult to 
get an important political position in France if you do not adhere to (the na-
tional traditions of) laïcité. In other words: also so-called liberal or secular 
states cherish and defend elements of cultural, national or even religious 
homogeneity. ‘Freedom’ in these countries is understood out of this horizon, 
not without or against it. And if we admit this, does this not put in perspec-
tive the harsh opposition between a individualistic culture of freedom and 
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human rights and the collectivistic and traditionalistic culture of ‘Muslim 
states’ and Muslim subcultures in Western states?  

Further, Roald rightly observes that the tendency to ‘reify Islam, seeing 
Islam as a homogenous system of belief and practice’ can not only be found 
in circles of Muslims but also in ‘non-Muslim’ milieux and in the ‘external 
majority discourse’ in western states. (p. 157) For this practice of reifying 
Roald immediately holds responsible the dominance of (Muslim) ‘leaders 
with collectivistic theological approaches’ to the religious texts (p. 157). To 
me, this seems to be only the first half of the truth. The propagation of the 
static image of a ‘pure’ and homogenous ‘Islam’ is, together with the ‘Trojan 
horse’ ideology, one of the main ingredients of the politics of right-wing libe-
ralism and the extreme right. There is no and there cannot be such thing as a 
‘liberal’, European Islam: this mantra is shared by what Roald calls the prota-
gonists of a ‘Islamist’ interpretation of Islam and by these right-wing politi-
cians. And more general understood, the ‘purification of the impure’ is a 
practice also in the countries that receive (Muslim) immigrants. A stunning 
example of this purification was given by a expert on Turkish history and pol-
itics, the Dutch professor E.J. Zürcher. In 2006, he pointed out a strange pa-
radox. The more European politicians tend to refuse Turkey as a future 
member of the European Union, the more their own societies are going to 
resemble Turkey. Only ten years ago Turkey was told that it was not demo-
cratic and not secular enough, too nationalistic, that it refuses the blessings 
of a multicultural society, and that it repressed his cultural minorities. Today, 
the ideal of a multicultural society is in most European countries dead and 
gone, the national sovereignty is often (as earlier in European history) op-
posed to European solidarity, and the definition of a pure ‘national identity’ 
to which newcomers must adhere is supposed to be of urgent necessity.4 To 
be sure, the new nationalistic and sometimes also xenophobic politicians of-
ten frame their political ideology in terms of ‘freedom’ versus ‘submission’ or 
collectivism, but this window-dressing must conceal a purified particularistic 
content of their message.  

I must remark here that Seyla Benhabib, who is presented by Roald as 
someone who simply developed the implications of Okin’s criticism of multi-
culturalism (p. 159), is rather critical of Okin’s framing in her famous article 
‘Is multiculturalism bad for women?’ ‘I argue’, we read in Benhabib’s The 
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Claims of Culture, ‘that this (i.e. Okin’s) manner of posing the question has 
led to an unnecessary impasse and polarization, because both opponents and 
proponents of multiculturalism, despite disclaimers to the contrary, continue 
to defend a faulty understanding of cultures as unified, holistic, and self-
consistent wholes.’5 The moral and political implications of Roald’s asymme-
tric framing in terms of freedom versus collectivism can be studied in an ex-
cellent study of the American political theorist Wendy Brown. In her book on 
tolerance she analyses and criticizes the implications of this opposition at 
length. They can be summarized in the following formula: ‘“We” have culture 
while culture has “them”, or we have culture while they are a culture.’ And 
this asymmetry, she goes on, ‘turns on an imagined opposition between cul-
ture and moral autonomy, in which the former vanquishes the latter unless 
culture is itself subordinated by liberalism.’6 In classical liberalism already 
(for example in John Stuart Mill) this opposition between culture and auton-
omy legitimizes the colonial submission of ‘barbarians’ – those who are not 
capable of liberal autonomy. In this view, of course, ‘Muslims’ are the new 
barbarians. Needless to say that Okin is one of the targets in Brown’s study. 7 

 
 
III. NEGOTIATING INSCRIPTIONS: ‘DAS FREMDE UND DAS EIGENE’ 

What comes after multiculturalism? As suggested before with some ex-
amples, I think a more honest (in the intellectual sense of the word), less po-
lemical and more fruitful framing of the problems in multicultural Europe is 
to describe the cultural and political encounters and clashes in terms of en-
counters and clashes between different cultural prejudices, incarnated cul-
tural meanings and practices. What happens in these encounters is what the 
Germans call the experience of the tension between das Eigene und das 
Fremde.8 In these phenomenological descriptions one can find an answer to 
the question, why so many pleas in favour of more ‘intersubjectivity’, inter- or 
transcultural openness and ‘respect’ seem to end in sheer moralism and polit-
ical impotence, or even worse, in the reinforcement of aversion and xeno-
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phobia. An example of this approach is the Belgian philosopher Rudi Visker.9 
His proposition: the experience of alterity and strangeness, inescapable in our 
pluralist ‘open’ societies, does not liberate us from our singularity but – on 
the contrary – exposes us both to the weight as well as to the contingency of 
this singularity. Therefore these endless debates on ‘our’ identity, about lan-
guage, about national identity, and about gender and race/racism. ‘We expe-
rience everyday’, Visker writes,  

that next to the values we identify ourselves with there are other values others 
identify with. Hence, our commitment to our values obtains an arbitrary na-
ture and this arbitrariness is threatening in a way: suddenly we realize that we 
are committed to values that ‘have us’ instead of the reverse (…).10  

In philosophical terms: our subjectivity is ‘decentered’, and we have no access 
to this centre. We do not know precisely what it means to be Flemish, Ger-
man or Dutch, nor what it means to be a man or a wife, black or white, but 
most of us also know that we must distrust people who claim to know exactly 
what all these singularities mean. Ethnocentrism, sexism, racism are all (dis-
astrous) solutions to this experience of uncertainty, contingency or even an 
anxiety to our singularities.  

The French philosopher Alain Finkielkraut called these singularities our 
‘inscription’. Without our inscription in the world, that enables us to make 
sense of or to give meaning to our existence, we would be nothing more than 
organic life. This inscription makes us at some moments glow with pride or 
go red with shame: the powerful emotions of a ‘rustic mankind’.11 The real 
question is if we can neutralize this ‘rustic’ dependence on a contingent in-
scription in a cosmopolitical project where only the abstract man rests. Fin-
kielkraut frequently warns in his work against the following ‘dualism’: to have 
to choose ‘between the power of the Other or the autonomy of the ego; the 
feeling of gratitude toward what is given or the capacity to think, feel, and act 
by oneself; the weight of being or the lightness of being; genealogical inscrip-
tion or individual affirmation; identity or humanity. No matter what form it 
takes, this dualism violently distorts our understanding of the human condi-
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tion.’12 At the same time we must resist to the temptation, to romanticize our 
inscription and our singularity.  

Here, I cannot go more in depth in the philosophical background and 
credits of this phenomenological approach to our multicultural experience. 
Instead, I shall give a familiar example of the experience and structure of our 
subjectivity that is at stake here. A few years ago, a well known female Dutch 
columnist and publicist Beatrijs Ritsema fulminated against the veil, and es-
pecially against the niqab that suddenly appeared in Dutch society when a 
few girls were wearing it. She only could consider this dress – just as most 
people, I guess – as an ‘expression of religious fanaticism’ and as ‘perverse’. 
More interesting is the argument sustaining this opinion, but perhaps ‘argu-
ment’ is not the accurate term here. It is an expression of a deep aversion ra-
ther than an argument – an aversion clarified by a self-description of her own 
‘inscription’. First she tells an anecdote about a Dutch writer who in an auto-
biographical story tells that he experienced a ‘fantastic sensation of libera-
tion’ when he ended up by accident on a nudist beach and went swimming 
on impulse – naked. For Ritsema this spontaneous action is an excellent ex-
ample of an ‘open mind’ and of the human experience of freedom. ‘Some-
times’, she writes, ‘freedom only means “without”: without textile, without 
ties, without pressure, without obligations’. It is from this conviction (or lim-
it, we can say) that the linking of the word ‘freedom’ (in this case first of all 
the ‘freedom of religion’) with wearing a veil or a niqab for her is unthinka-
ble, ‘indigestible’ and ‘perverse’. The sainthood and pureness that seems to be 
the ideal of the women with a veil or a niqab reminds her of the ‘religious 
hysteria’ and the ‘anorectic female martyrs’ that where adulated by the Cath-
olic Church in the past.  

Let’s point out what happens here: confronted with the veiled women, 
Ritsema falls back on her ‘final vocabulary’ (Rorty): ‘freedom’ in the sense of 
liberation from galling bonds, ‘emancipation’ in the sense of a farewell to fe-
male masochism, and an ‘open mind’, incarnated in the courage, to cast off 
bourgeois decorum and to drop the last piece of textile. But who can deny 
that this is at the same time a striking (self)description of the (mainly nega-
tive) values of the post-war generation who had their education in the sixties 
and seventies, and is suddenly confronted with a irritating strangeness and 
therefore with her own contingency? And the confrontation is not so much 
that between an ideal of ‘freedom’ and a outmoded ideal of ‘sainthood’, as 
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Ritsema suggests. Her polemical self-exaltation conceals that the profanation 
comes from the other side, from the veiled women! They confront us with 
our singularity, and with the contingency of this singularity. Multiculturality, 
therefore is (mutual) ‘unintended profanation’ (Visker) – and this is also the 
reason for our struggles in our multicultural societies, and the explosive po-
tentialities of this type of society.  

It is because of this explosive potential that Visker suggests to give a new 
role to the public domain in our democracy. Modern pluralist democracy can 
no longer sanctify our singularities. But it can make visible our singularities, 
by imposing a regime of visibility where the participants in the public sphere 
have the masks of their political part. These masks protect them against the 
singularities of others (and the passions invested therein) and against their 
own sacred values. Modern democracy also has the character of a ritual to 
live with the ‘dissociation of justice and truth’ (Paul Ricoeur): while recogniz-
ing each other as free and equal citizens, we accept at the same time that dis-
cord and peaceful conflict are normal when questions of truth and (spiritual) 
welfare are at stake. This ‘ritual’ definition of democracy (democracy imposes 
a form on the conflicts of society) is about the opposite of a political sphere as 
a direct expression and therefore doubling of the feelings, judgments and 
prejudices that are going on in society. But why defend this kind of democra-
cy, in favour of what? In the end, to protect us against our own individual or 
collective egotisms, so that the co-existence of different people becomes 
possible. 
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ABSTRACT 

Cultural (including religious) identity can be defined as a symbolic 
reality, implying that it is vague, fluid and impossible to delineate 
sharply, but at the same time essential. Although it comprises a lot of 
contingent elements, these identities cannot be completely reduced 
to contingent social constructions, since individuals, cultures, reli-
gions always stand for essential values. This implies that modern de-
mocracies not only have to respect religious pluralism, but should al-
so create a public space in which these values are discussed and thus 
mediated in order to foster social cohesion. 
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I . INTRODUCTION 

In order to introduce my comment on Anne Sofie Roald’s1 and Theo de 
Wit’s papers,2 let me start with an example. Some years ago, the Dutch crown 
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princess, Maxima, who is of Argentinean origin, gave a speech, in which she 
said that, although she had been living in the Netherlands for quite some 
time, she had no idea what was exactly meant by the Dutch identity. Al-
though this remark could hardly be qualified as world-shattering, it neverthe-
less caused quite a stir, especially in royalist circles. People were convinced 
that the Dutch crown princess was downplaying what she and her husband, 
of all people, were supposed to stand for, the Dutch identity in its purity. I 
interpret this reaction as an illustration, on a on a small scale, of the identity-
crisis that not only the Dutch, but also many other Western societies are cur-
rently going through. The issue of the role of (particularly non-Christian) 
religions in the public sphere is another, more fundamental sign of this iden-
tity-crisis. More in general this crisis is a consequence of the well-known 
processes of individualization and secularization that have taken place since 
the sixties of the 20th century, the devolution of a lot of national legislative 
power to a supra-national level, but above all the rise of cultural and religious 
pluralism since the end of last century. They have caused the loss of plausibil-
ity of a lot of traditional political and social structures and points of reference 
that used to give cohesion and orientation to society.  

In my comment on the above-mentioned papers I will focus on a ques-
tion, which is underlying many of the current debates about multiculturalism 
and religious pluralism in secular societies: How are modern societies, whose 
essential plural nature urges them to accept the growing religious diversity in 
some way or another, at the same time able to uphold social cohesion, which 
is crucial for their identity? The ‘how’ of my question is not to be understood 
as an empirical examination of how various societies are de facto dealing with 
this question, but stands for a philosophical investigation into some of its 
preconditions. First I shall discuss the problem of cultural identity, and in the 
final section I shall examine the relation between pluralism and social cohe-
sion.  

 
 
II. RELIGIOUS IDENTITY AND THE DIALECTICS OF PURITY AND IMPURITY 

Just as is the case with personal identity, the identity of a society or reli-
gious community is easy to discern but at the same time very hard to deter-
mine unambiguously. Taking up again the above example it is clear that the 
identity of Dutch society resembles the English, French or German ones in 
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many respects, but also differs from them, e.g. through its language, tradi-
tions, political system, history, size etc. But if one wants to delineate this 
identity precisely and unambiguously, it is hard to come any further than the 
well-known stereotypes. Furthermore, national characteristics may apply to 
some citizens but not to others, or in various degrees, they are not at all uni-
quely Dutch etc. The same holds true with religious identities: many people 
call themselves Catholic, Protestant, Jewish, Muslim by birth and still feel 
some affinity with these creeds, but do not identify themselves as devout 
faithful, and surely do not follow all the moral and religious guidelines of the 
religious community they belong to. This is what Anne Sophie Roald calls the 
inevitable impurity of (religious) identities, of which she gives some examples 
in the Islam world, especially regarding the position of women.3 

The complex issue of social and religious identities deserves to be ex-
amined further, since it forms the backbone of the discussion about multicul-
turalism, as developed in the two papers I comment on. From a sociological 
perspective multiculturalism refers to the reality of a considerable cultural 
and religious diversity in a given society. Particularly Western societies, 
which have been confronted with a dramatic increase of this diversity during 
the last decades, face the need of developing new strategies to deal with this 
reality. One of these strategies is political multiculturalism, which can be de-
fined as the policy to allow or even actively promote cultural (including reli-
gious) diversity by attributing special individual or collective-rights to specif-
ic cultures. The most extreme forms of such a (strong) multiculturalist policy, 
of which Roald’s paper offers various examples, are legal pluralism and the 
acceptance of new official languages besides the already existing one(s).4 At 
the other end of this spectrum we find the policy of cultural and/or religious 
homogenization or ethnocentrism. Although these two policies seem to be 
diametrically opposed to each other, the arguments in favor of strong multi-
culturalism can easily turn into a defense of ethnocentrism, namely when the 
cultural majority claims collective rights for its own.5 

This and other paradoxes regarding the policies to deal with the growing 
impact of multiculturalism in most Western societies make clear that this 
question deserves to be discussed on a philosophical level, notwithstanding 
the fact that a lot of reasonable, pragmatic answers to this issue have already 
been given and successfully implemented. In this paper I want to focus on 
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religious diversity and the place of religions in the public space especially 
because of the enormous motivational potential religions have always had 
upon people, both positively and negatively. In contemporary, continental 
philosophy, the identity of a nation or religion is often defined as a symbolic 
reality: certain material things, words, gestures and practices get a special 
meaning, because they refer symbolically to what a national or religious iden-
tity stands for. The flag of a country or the national anthem are treated with 
far more respect than an ordinary piece of cloth or any other song, because 
they symbolize the nation and thus give it a symbolic identity; the Bible, the 
Torah or the Quran are treated with more reverence than ordinary books 
because they have a symbolic meaning as the Word of God or the Prophet, 
and thus are crucial for the identity of the religious community.6 Taken to-
gether they constitute a symbolic system, such as a nation or a religious de-
nomination. Although the relation between the material things or practices 
and what they stand for symbolically is rather vague, fluid, and sometimes 
even arbitrary, people nevertheless identify themselves with these symbols, 
although, again, there is a great variety within a community as to the symbols 
they identify with as well as to the degree of their identification. A concrete 
example of this is the color orange to symbolize the Dutch national identity. 
The color refers symbolically to the House of Orange, although the colors of 
the national flag (red, white and blue) could also have been chosen as the 
color of identification. Moreover, in spite of the fact that the Netherlands is a 
very individualized country, over the years more and more people have 
started to wear orange tee-shirts, decorate their houses with orange ribbons 
and even paint their houses orange when the national football-team takes 
part in the European or World championships. This shows that the rather 
vague and fluid nature of symbols to express one’s identity does not mean at 
all that these identities would be fluid and arbitrary as well, so that they 
could merge into a general cosmopolitan identity, as Julia Kristeva suggests.7 
On the contrary, although there are many similarities in the symbolic expres-
sions of Catholicism and Protestantism, and although both creeds have a lot 
in common, this does not mean that  people would be willing to give up their 
Catholic or Protestant identity, nor would they be willing to give up the sym-
bols as expressing it. In sum, symbols are the expression of a specific national 
or religious identity (they cannot be mixed up with other ones), but they are 
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also vague and fluid, so that they cannot be pinpointed unambiguously, once 
and for all and applicable to all people sharing this identity; in other words 
there is no one to one relation between these symbols and the identity they 
stand for. 

However, especially when people find themselves in a situation of dias-
pora or when they have the impression that traditional symbols of their cul-
tural and/or religious identity are jeopardized, then they often react to this 
by reifying and solidifying their identity by taking these symbols as some-
thing absolute. People then cling to material things, words, gestures and 
practices, so that they lose their symbolic character, and start to serve as the 
actual essence of their identity, requiring strict observance by all members of 
a community. This inevitably starts off a process of homogenization, often in 
combination with segregation, in which one’s identity is reduced to a kind of 
objective checklist, which can be ticked off after having completed a natura-
lization-course: in order to count as a Dutchman or an Englishman, you have 
to speak the language of the country, you have to know the political and legal 
structure of the country, you have to be familiar with a lot of informal dos 
and don’ts etc.; in order to count as a female Muslim you have to wear a veil 
and subordinate yourself to male ruling; in order to count as a Catholic you 
have to obey the Pope uncritically in every respect etc. If this happens, (reli-
gious) identity is reduced to a limited number of univocal qualifications, 
which no longer symbolize this identity, but incarnate it in the strong sense 
of the word. Philosophically speaking this comes down to a relapse of the 
symbolic into the imaginary, a solidification and homogenization of a fluid 
and multi-layered symbolic reality. Anne Sophie Roald gives a number of ex-
amples of this mechanism in connection with certain Muslim communities 
acting as a group and exercising a clear group pressure upon their members. 
She defines this mechanism as a purification of the impure.8 However, as 
Theo de Wit’s example at the end of his paper clearly shows, this propensity 
to purification is by no means the prerogative of Islamic or other traditional 
communities, but also happens in secularist circles.9 We can see examples of 
such a secularist purification of cultural identity quite often in today’s public 
debate. It comes down to the following: in order to be accepted as a full 
member of secular, Western society, you have to be secular, individualist, to-
lerant to homosexuals etc. But what about Christian communities in modern 
societies, who definitely refuse to adapt their political arguments to the cur-
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rent secular newspeak, who value strong communities, who claim the right to 
dislike homosexuals etc.? Are their strong, traditional convictions to be re-
garded as impurities that need to be cleansed in order to comply with a puri-
fied image of Western Modernity? Hence, as De Wit points out correctly, 
Roald’s disqualification, from a feminist perspective, of Islamic women wear-
ing a veil as per se a sign of oppression by the male members of their creed is 
itself an example of purification or solidification, since wearing a veil can as 
well be interpreted as a free-chosen, symbolic expression of the religious 
identity of traditional Islamic women in a secularized world.10 

Although often motivated by the most laudable intentions, a (strong) 
multiculturalist policy to attribute collective rights to certain groups, serious-
ly boosts the mechanism of imaginary identification, of solidification what is 
fluid and of purifying the impure. The right of certain cultural, ethnic or reli-
gious groups to differ from others, including from main-stream culture, often 
leads to cultural insulation and opposition, as well as to a oppression of 
people who refuse to live up to this image. If the so-called politics of (the rec-
ognition of) differences does not refer to substantial values, but only to the 
abstract right to differ from others, people run the risk of being forced to 
identify themselves with a solidified or reified image of the culture or reli-
gious community to which they belong. Then the differences between cul-
tures and/or religions are highlighted, their similarities are systematically 
downplayed, and cultural identity is presented as completely homogeneous, 
so to say a package deal, from which no (partial) escape is possible. The rea-
son why a symbolic identity so easily relapses into an imaginary one is that it 
is so reassuring, since it arranges things neatly, and enables people to unam-
biguously distinguish the good guys from the bad ones. One has only to refer 
to the growing success of populist parties in most West-European countries 
or to fundamentalist religious movements in order to realize how popular 
this strategy is. As we all know too well, placing the other outside us is at first 
sight very effective to realize a very strong sense of social or religious cohe-
sion, but eventually poisons the political discussion on what holds our plural 
society together. This is not to say that a state should abolish all collective 
rights, I merely want to make clear that multiculturalism as a policy should 
not be founded on the abstract right to be different, but on essential human, 
cultural or religious values for which there is but little room or attention in 
main-stream society. 
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The result of my discussion of multiculturalism and (religious) identity 
is paradoxical: in our times, which are often defined as reflective modernity, 
we are unexpectedly confronted with a relapse into a kind of irreflexivity or 
immediacy. To phrase it more concretely: in a multicultural society and espe-
cially as a result of multiculturalist policy people take a highly reflective 
stance with regard to their own cultural or religious identity. But if this self-
reflexivity lacks substance, in other words if it is not oriented by an aware-
ness of the essential values that their culture tries to substantiate, and a ge-
nuine interest in the ways other cultures are trying to substantiate the same 
or other essential values, then the inevitable outcome is an attitude of irony, 
of empty tolerance, as De Wit calls it: people are convinced that all cultures 
are but contingent social constructions, and need to be tolerated regardless 
of their substance.11 However, as Rorty has shown, the ironist is a pathological 
figure, since people simply need points of reference in order to lead their 
lives, although they lack any substantial meaning because of their contingen-
cy.12 Because the multicultural society in which we live lacks substance, a ref-
lection about what makes our or other’s culture or religion worthwhile breaks 
down on the incommensurability of (religious or cultural) discourses, so that 
the only remaining option for society is to relapse in a kind of ethnocentrism, 
i.e. the gut feeling that there are limits to what one can take seriously, being a 
clear example of irreflexivity.13 

 
 
III. THE COMPLEX RELATION OF (RELIGIOUS) PLURALISM WITH SOCIAL COHESION 

The discussion of the previous section about the complexities of (reli-
gious) identity has left us only with negative answers to the question of the 
relation between multiculturalism and identity, of cultural pluralism and so-
cial cohesion. On the one hand, a policy of active multiculturalism, under the 
heading ‘let many flowers blossom’ (De Wit), is no option, since it negates 
the basic fact that identity, on a personal as well as on a cultural and religious 
level, is a symbolic reality, implying that, as symbolic, it is fluid, vague and 
impossible to delineate sharply, but as a reality it nevertheless is fundamental 
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for who we are. On the other hand, a policy of active homogenization, in 
combination with cultural and/or religious segregation (the most extreme 
example of which is ethnic cleansing) is no option either, since it results in a 
relapse into an imaginary identification, which only accentuates the differ-
ences between people and eventually causes hatred and oppression. 

In the remainder of this paper I want to offer some positive answers to 
the question under discussion. I shall thereby use some insights of Hegel’s 
Philosophy of Right on the relation between religion and politics and apply 
them to the current debate. Hegel’s position comes down to a recognition of 
the necessity of a separation between state and church in order to realize a 
basic principle of modernity, viz. religious pluralism, but simultaneously a 
clear view of the need for a unity between religion and politics in order to 
uphold social cohesion.14 

The fundamental reason for the modern state to accept the separation 
between state and Church as its basic principle and hence to recognize reli-
gious pluralism is a direct consequence of the fact that it treats humans as 
‘persons’, and that personhood includes a public and thus legal dimension. In 
the context of a discussion about freedom of religion Hegel says that being 
human ‘is not just a neutral and abstract quality,’ but lies in ‘the self-
awareness as recognized legal persons in civil society.’15 People get this feeling 
through their free self-determination, including the freedom to choose their 
creed, and the recognition of this choice by the state. Even if some elements 
of this creed are at odds with the principles of the state, Hegel thinks it better 
for the state to refrain from intervening in religious affairs and leave it to in-
ternal reasonableness of civil society and its more subtle means of persua-
sion, like public debate, social pressure etc. Applied to the Roald’s position 
on the freedom of Islamic women to wear a veil, this means that if the state 
wants to protect these women from oppression by their own religious com-
munity by banning the wearing of the veil altogether, the remedy risks to be 
worse than the disease.16 Imposing politically correct clothing, behavior or 
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Rechtsphilosophie,‘ in Hegel-Jahrbuch, Andreas Arndt (ed.), (Berlin: Akademie Verlag, forthcoming). 
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opinions or forcing religious communities to accept people with heterodox 
opinions or deviant behavior or styles of clothing as their members, is not 
only completely ineffective, but is also patronizing because it affects the self-
awareness of the citizens to count as legal persons. In particular, the state 
thereby is suggestive of ignoring the right of citizens to choose freely their 
religious affiliation. If the state acts in this way, it paradoxically negates, un-
der the guise of protecting their liberty, the freedom of humans and thus re-
duces being human to an abstract quality. As Rawls rightly states: ‘The prin-
ciples of political justice do not apply to the internal life of a church, nor is it 
desirable, or consistent with liberty of conscience or freedom of association, 
that they should.’17 

Although the separation between state and Church is a basic principle of 
modern society, the state also has uphold social cohesion. Consequently it 
has to intervene if the ideas or practices of religious communities threat vital 
values of society. To take up the Roald’s example of the wearing of the veil 
again, this means that the state has to protect the right of persons to step out 
of a cultural or religious community. Hence, state-intervention should not be 
motivated by religious reasons, but by its obligation to protect religious free-
dom, in this case the flipside of it, viz. the freedom to be without a specific 
(religious) culture (Roald). In relation to the role of the state in upholding 
social cohesion Hegel offers an interesting explanation of the fact that some 
religions take a hostile attitude towards the state. As the work of Kymlicka 
and other influential liberal political thinkers show,18 the liberal state is ra-
ther reluctant to explicitly define the common good, leaving it to a large ex-
tent up to the individuals to decide how they want to give shape to their 
lives. But according to Hegel the consequence of such a liberal attitude is that 
‘the higher spiritual element of what is true in and for itself is placed, as sub-
jective religiosity […] beyond the confines of the state which […] is thus com-
pletely deprived of its proper ethical character.’19 So, if the state is unable or 
unwilling to represent and defend the common good explicitly, it leaves the 
door wide open to religious or secular individuals or groups to fill up this gap 
with their own ideas. Of course, in a plural society individual citizens and 
religious (and secular) communities have the basic right to put forward all 
kinds of opinions about the common good. But the duty of the state is to bal-
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ance these opinions with those of others, to relate them to fundamental prin-
ciples of justice and well-being etc. This implies that in a multicultural socie-
ty the state has to supplement its attitude of passive neutrality by a policy of 
active neutralization in order to safeguard social cohesion. This means that 
the state should create a platform and a form, in which our diverging sub-
stantial attachments become visible and can be discussed in a mediated way. 
According to Rawls this is an essential element of deliberative democracy, 
and it concretely is provided by the media, educational institutions, and cul-
tural and religious groups including churches, which contribute to fostering 
the relevant encounter.20 We then no longer completely coincide with our 
religious or cultural identities, but only represent them, so that we can reflect 
upon them. By creating such a representative form the state is able to neu-
tralize our immediate gut feelings and thus to protect us against our own in-
dividual or collective egotisms, be the Christian, Islamic or secular. 
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ABSTRACT 

One way that Americans have understood themselves collectively is in terms 
of the category ‘religion.’ Drawing on Jacques Derrida’s reading of the Ameri-
can Declaration of Independence, I argue that the quest for extra-democratic 
sources of political legitimacy, including those said to belong to ‘American civ-
il religion,’ is motivated by the structural impossibility of providing any justifi-
cation from within the democratic process for the violence required to found 
and regulate access to democratic states. While emphasizing the limits of civil 
religion, I conclude that the space historically occupied in the American im-
agination by the category of ‘religion’ cannot be left empty.  
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Since the publication of Robert Bellah’s 1967 article ‘Civil Religion in 

America,’ discussions of the topic have tended to devolve into debates be-
tween those who find the very idea morally objectionable and those who re-
gard some form of civil religion as socially necessary. A Durkheimian at heart, 
Bellah has usually taken the latter position: ‘Rather than simply denounce 
what seems in any case inevitable,’ he has written, ‘it seems more responsible 

http://www.robertbellah.com/articles_5.htm
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to seek within the civil religious tradition for those critical principles which 
undercut the ever-present danger of national self-idolization.’1 Yet, if there is 
a benign form of American civil religion in the making, it has been a long 
time coming. The problem is not simply the proclivity to idolize the nation or 
the state, but the apparent impossibility of articulating our social bonds 
without relegating significant segments of the population to second-class 
citizenship. Because the ‘imagined community’ of a nation rarely maps neatly 
onto the actual citizenry of a state, the quest for unity, however minimal its 
basis, ironically issues in exclusions.  

This paper explores the relation between secular statehood and religious 
conceptions of nationhood in the context of the United States, where, I ar-
gue, political membership continues to be linked to religion in ways charac-
teristic of what Charles Taylor calls a ‘neo-Durkheimian’ society. The persis-
tence of this self-understanding, I contend, is due not simply to the absence 
in the U.S. of an established church – a feature often cited by secularization 
theorists to explain comparatively high reported levels of religious belief and 
practice in the United States – but to the presence of an alternative ecclesial 
structure, namely denominationalism. Beginning in the latter half of the 
twentieth century, denominationalism expanded beyond its Protestant ori-
gins, while preserving a link between God and nation, thereby giving rise to a 
semi-establishment of religion, conceived as a genus. One side-effect of this 
way of imagining collective identity is the continued exclusion of (unclo-
seted) atheists from American public life.   

Bellah’s concept of ‘American civil religion’ captures something, though 
not the whole, of this linkage. To the extent that scholarly discussion of civil 
religion has tended to focus on public rituals and the pronouncements of 
elected officials – references to God in Presidential inaugural addresses are 
often treated as paradigmatic of the genre – it has tended, unfortunately, to 
obscure the sub-theoretical character of what might be termed American civ-
ic imaginaries. These imaginaries operate largely below the surface of explicit 
discourse and can survive, even flourish, when certain of their more visible 
appurtenances have been pruned away. By contrast, the more explicit forms 
of civil religion, though not simply epiphenomenal, are nevertheless depen-
dent on the subterranean formations of the civic imagination: cut off from 
these, they quickly wither. 
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Taylor, among others, has argued that the United States is presently un-
dergoing a shift from a neo-Durkheimian to a post-Durkheimian dispensa-
tion, in which political and religious belonging will be uncoupled. But while 
it is true that religious understandings of nationhood are contested and may 
gradually be displaced by other civic imaginaries, I argue that Bellah was not 
altogether mistaken: the political space historically filled in the United States 
by religion cannot be left empty if the polity is to legitimate itself. Drawing on 
Jacques Derrida’s reading of the American Declaration of Independence, I 
argue that the quest for extra-democratic sources of political legitimacy, in-
cluding those said to belong to ‘American civil religion,’ is motivated by the 
structural impossibility of providing any justification from within the demo-
cratic process for the violence required to found and regulate access to dem-
ocratic states.  

 
 
1. DEMOCRATIC CITIZENSHIP AND EXCLUSION 

Within a democratic state, the exercise of coercive political power is 
answerable to norms internal to democratic governance, including those 
properly belonging to an ethics of citizenship. However, because it necessari-
ly takes place ‘prior to’ or ‘outside’ the system it makes possible – as it were, 
in a different conceptual time or space – the power required to institute 
and/or regulate access to the democratic polity, unlike the power exercised 
by citizens over one another within it, cannot fully be authorized democrati-
cally.  

The result is a paradox at the heart of the democratic enterprise: on the 
one hand, democracy is possible only when there is a demos, and constituting 
a demos in the context of multiple sovereign states inevitably produces exclu-
sions. In other words, citizenship requires that we distinguish insiders from 
outsiders, and the democratic struggle among citizens to be treated equally 
to one another is almost always, in effect, a quest to be treated differently 
from those outside the polity. On the other hand, there is no democratic way 
of distinguishing between insiders and outsiders, of determining who belongs 
and who does not. The question of who is eligible to vote, for example, can-
not be decided, but only begged, by a vote. In short, democracy seems both 
to demand and to resist closure: it necessarily requires exclusions, but no 
particular exclusion can be justified democratically. As a consequence, the 
moral borders of a democratic state are inherently fuzzy and contestable, 
always provisional and subject to being redrawn.  
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2. RELIGION AND POLITICAL BELONGING 

One way in which states historically have sought to legitimate them-
selves and define the moral boundaries of citizenship is by linking civic or 
political membership with religious belonging. But as Taylor has noted, the 
nature of this linkage has been conceived differently over time. In what Tay-
lor terms ‘paleo-Durkheimian’ societies, such as those characteristic of ‘pre-
modernity,’ God was understood to be present in the locus of ‘the sacred’ – 
e.g., in the person of a king who mediated between ‘higher’ and ‘ordinary’ 
times.2 In neo-Durkheimian societies, by contrast, God is conceived to be 
present in the organization of the polity itself: ‘The Design of God, as it were, 
defines the political identity of this society.’3 ‘This can be filled in,’ Taylor 
writes, ‘with an idea of moral order which is seen as established by God, in 
the way invoked, for instance, in the American Declaration of Independence: 
Men have been created equal, and have been endowed by their creator with 
certain inalienable rights.’4  

In paleo-Durkheimian societies, the dominant ecclesial form was that of 
the church. A church, as Troeltsch and Weber defined it, is universalistic in 
its aspirations,  aiming to encompass the whole of a society and claiming a 
monopoly on the means of grace: extra ecclesiam nulla salus.5 But although 
the Reformation saw the emergence of various Protestant sects, which aimed 
to include only the elect, its immediate result was not the demise of the 
‘church-type’ but its proliferation and territorialization. The Westphalian 
doctrine of state sovereignty, which incorporated and extended the principle 
of ‘cuius regio, eius religio,’ made possible the emergence of multiple national 
churches. However, in the United States, where establishment (at the federal 
level) was from the beginning prohibited by the First Amendment, the 
church-type morphed into something new – namely, denominationalism.6 

                                                 
2
 Charles Taylor, A Secular Age (Cambridge, MA: The Belknap Press of Harvard University 2007), 

446. 
3
 Ibid., 453. 

4
 Ibid., 447. 

5
 See Ernst Troeltsch, The Social Teaching of the Christian Churches, vol. 2, trans. Olive Wyon 

(Louisville, KY: Westminster John Knox Press 1992 [1912]), 331 and Max Weber, Economy and Society, vol. 
2, ed. Guenther Roth and Claus Wittich (Los Angeles, CA: University of California Press 1978 [1922]), 
1204. 

6
  Casanova has argued that although ‘[t]he doctrinal basis of denominationalism had already 

emerged with the First Great Awakening,’ the idea did not crystallize institutionally until Constitutional 
disestablishment and the Second Great Awakening ‘transformed Protestant churches and sects alike into 
denominations.’ José Casanova, Public Religions in the Modern World (Chicago, IL: University of Chicago 
Press 1994), 53. 



SECULAR STATE, RELIGIOUS NATION? 191 

 

Whereas churches are compulsory, denominations are free associations, 
which do not claim exclusive access to the divine.  

Yet, although denominationalism permits a ‘separation of church and 
state’ at one level, it can preserve the link between religion and political iden-
tity on another. As Taylor notes, ‘the members of mutually recognizing de-
nominations can form a people “under God,” with the sense of acting accord-
ing to the demands of God in forming and maintaining their state.’7 In this 
way, denominationalism allows for the possibility of conjoining a secular 
state with a religious nation: ‘The Republic secures the freedom of the 
churches; and the churches sustain the Godly ethos which the Republic re-
quires.’8 This was precisely the bargain celebrated by Alexis de Tocqueville, 
who observed in the early 1830s that ‘religion in America takes no direct part 
in the government of society, but it must be regarded as the first of their po-
litical institutions.’9 

For Tocqueville, ‘religion’ meant Christianity: while ‘the sects that exist 
in the United States are innumerable,’ they are all ‘comprised within the 
great unity of Christianity, and Christian morality is everywhere the same.’10 
Since his time, however, the denominational structure has expanded to in-
clude groups once excluded from it.11 The early stages of this process are re-
flected in the title of Will Herberg’s 1955 book Protestant-Catholic-Jew.12 
What it succeeds in capturing is not the full range of religious options availa-
ble in the middle of the twentieth century, but rather the triptych of possibil-
ities that had managed to achieve public recognition as authentic ways of 
being ‘American.’ It was at this historical juncture that the phrase ‘Judeo-
Christian’ came into vogue; the words ‘under God’ were added to the Pledge 
of Allegiance; and ‘In God We Trust’ was made the national motto. Writing in 
1952 for the majority in Zorach v. Clauson, which upheld a New York program 
allowing public school students to be released for off-site religious instruc-
tion, Supreme Court Justice William O. Douglas opined, ‘We are a religious 
people whose institutions presuppose a Supreme Being.’13 Increasingly, Amer-
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ica was coming to conceive itself as ‘religious,’ though not exclusively Chris-
tian. As Herberg put it, ‘It may indeed be said that the primary religious af-
firmation of the American people, in harmony with the American Way of 
Life, is that religion is a “good thing,” a supremely “good thing,” for the indi-
vidual and the community. And “religion” here means not so much any par-
ticular religion, but religion as such, religion-in-general.’14 

During the past half century, additional groups, including Muslims and 
Mormons, have (to a qualified extent) found space under the sacred canopy, 
though not without continuing resistance. Commenting on these develop-
ments, José Casanova has argued that ‘American religious pluralism is ex-
panding and incorporating all the world religions in the same way as it pre-
viously incorporated the religions of the old immigrants.’15 Under the emerg-
ing regime – which might be called multi-religious denominationalism – rec-
ognition extends to a limited range of possibilities which the state recognizes 
as ‘religions’ and among which it aspires to be neutral. In return, these 
groups acknowledge each other’s right to exist and accommodate themselves 
to the demands of a liberal state. In this way, a secular state and a religious 
nation not only co-exist but mutually reinforce one another.  

Yet, the apparent expansiveness of Casanova’s formulation – ‘all the 
world religions’ – may obscure the ongoing reality of exclusions, which are 
occluded partly because the possibilities in question are denied the status of 
genuine ‘world religions.’ Moreover, those groups that have succeeded in 
achieving recognition often have had to refashion themselves in vaguely 
Protestant form. In addition, ‘permissible’ religious identities can still be 
overridden by ‘impermissible’ identities of other kinds, resulting, for exam-
ple, in the continued social exclusion of persons on ‘racial’ or linguistic 
grounds. 

 
 
3. ATHEISM AS UN-AMERICAN 

Though a powerful national imaginary, the multi-religious paradigm 
outlined above is of course contested on a number of fronts. One of its rivals 
is the sectarian narrative of ‘Christian America,’ but the denominational pa-
radigm is also increasingly being challenged, as it were on its opposing flank, 
by the so-called ‘New Atheism.’ Indeed, although the current wave of interest 
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in atheism is commonly viewed as a popular reaction against the ‘Christian 
Right,’ many conservative evangelicals share contemporary atheism’s antipa-
thy toward ‘religion.’ This rhetorical affinity is no accident: unwilling or una-
ble to accept the relativized status of ‘denominations’ alongside other alter-
natives, atheism and conservative Christianity are arguably reacting not 
simply to one another, but also against a normative social matrix from which 
they perceive themselves to be excluded. 

The status of atheism in the United States is particularly telling, since it 
is atheism over against which America as a ‘religious nation’ has largely come 
to be defined. Sociologists at the University of Minnesota found that their 
respondents ranked ‘atheists’ first in terms of groups that do ‘not at all agree 
with my vision of American society,’ followed rather distantly by ‘Muslims,’ 
‘homosexuals,’ ‘conservative Christians,’ and ‘recent immigrants.’16 The re-
searchers, led by Penny Edgell, noted that while negative attitudes toward 
atheists were correlated with negative views of sexual minorities and, in most 
cases, Muslims, these correlations were not large. They suggest that ‘this in-
dicates that the boundary being drawn vis-a-vis atheists is symbolic, a way of 
defining cultural membership in American life, and not the result of a simple, 
irrational unwillingness to tolerate small out-groups.’17 Indeed, the research-
ers note that the incorporation of other previously marginalized religious 
groups may actually have exacerbated intolerance toward atheism.18 They 
conclude that to be an atheist in the United States ‘is not to be one more reli-
gious minority among many in a strongly pluralist society. Rather, Americans 
construct the atheist as the symbolic representation of one who rejects the 
basis for moral solidarity and cultural membership in American society alto-
gether.’19 

 
 
4. PERFORMING A COLLECTIVE ‘WE’ 

The founding documents of the American republic famously employ the 
first person plural: ‘we the people.’ But as Derrida has noted in connection 
with the Declaration of Independence, ‘this people does not exist. They do 
not exist as an entity, it does not exist, before this declaration, not as such. If 
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it gives birth to itself, as free and independent subject, as possible signer, this 
can hold only in the act of the signature. The signature invents the signer.’20 

By speaking in the name of a community yet to be imagined as such, the Dec-
laration conjures the very ‘people’ its signatories claim to represent. ‘There 
was no signer, by right, before the text of the Declaration which itself re-
mains the producer and guarantor of its own signature. . . . It opens for itself 
a line of credit, its own credit, for itself to itself.’21 In this way, the Founders’ 
‘we’ can be read as performative, rather than constative: its referent is not an 
already existing entity, but an entity in the act of constructing and legitimat-
ing itself, a not-yet-fully present referent.22 

Yet, as Taylor noted in the remarks quoted earlier, the Declaration also 
contains a number of well-known gestures beyond itself, to what Derrida 
calls ‘another “subjectivity.”’ By ‘appealing to the Supreme Judge of the world 
for the rectitude of our intentions’ – as the Declaration’s final paragraph has 
it – the signers present themselves as co-signers. Derrida writes: 

It is still ‘in the name of’ that the ‘good people’ of America call themselves and 
declare themselves independent, at the instant in which they invent (for) 
themselves a signing identity. They sign in the name of the laws of nature and 
in the name of God. They pose or posit their institutional laws on the founda-
tion of natural laws and by the same coup (the interpretive coup of force) in 
the name of God, creator of nature. He comes, in effect, to guarantee the recti-
tude of popular intentions, the unity and goodness of the people.23 

On Derrida’s reading, these invocations of self-evidence, of ‘the Laws of Na-
ture and of Nature’s God,’ represent the Founders’ attempts, however obli-
que, to escape the vicious circle of self-authorization by anchoring the legiti-
macy of the new polity in something constative rather than performative, 
something ‘given.’ As Derrida puts it, ‘for this Declaration to have a meaning 
and an effect, there must be a last instance. God is the name, the best one, for 
this last instance and this ultimate signature.'24 

God is here Derrida’s term of art for whatever is said to arrest the per-
formative regress inherent in constituting a demos, be it Providence, Nature, 
History, or any of the other putative constatives that have lent an aura of ne-
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cessity and immutability to contingent political arrangements. These various 
extra-systemic ‘guarantees’ serve to conceal or justify the violence required to 
institute and maintain the polity and to reify the distinction between insiders 
and outsiders.  

 
 
5. ‘CIVIL RELIGION’: NECESSARY AND UNACCEPTABLE? 

For Bellah, ‘the American civil religion’ is a discrete and coherent object 
of analysis, a set of public rituals and dogmas distinct from and existing 
alongside the Protestant Christianity from which (much of) it has been ‘selec-
tively derived.’25 Although subsequent commentators have preferred to treat 
civil religion as a more diffuse phenomenon, usually dropping the definite 
article, they have agreed that the adjective ‘civil’ serves usefully to delimit a 
particular modality or style of American religiosity. Though protean, civil re-
ligion, it seems to be assumed, can be distinguished more or less cleanly from 
non-civil religion – that is, from religion untainted by the politics of national 
identity: religious religion. But recasting the discussion in terms of the broad-
er question of the mutual implication of the categories religion and nation 
brings into view a messier, more complicated picture. What is allowed to 
count as genuine ‘religion’ is deeply intertwined with how Americans under-
stand themselves collectively, and the content of civil religion sensu stricto – 
the public rituals of Memorial Day and Thanksgiving, the symbolic landscape 
of Arlington National Cemetery, the religious rhetoric of Presidential inaugu-
rations, etc. – is largely moulded to fit the shared theological and semiotic 
space, however cramped, in which the various socially permissible creeds 
overlap.  

Bellah has argued on Durkheimian grounds that civil religion, or some-
thing similar, is necessary for the maintenance of social cohesion. The claim 
contains an important kernel of truth: the justificatory void currently occu-
pied in the United States by the category of ‘religion’ stands in permanent 
need of being filled. This is the space the Declaration of Independence re-
serves for God, but ‘God’ – Derrida’s name for the ‘last instance’ – can be im-
agined to take various forms, including resolutely ‘secular’ ones. We can re-
place one god with another, but we cannot eliminate the gods altogether, 
without precipitating the political equivalent of a credit crisis. The political 
function of civil religion – that is, of ‘religion,’ as the term comes to us today, 
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entangled in a genealogy of nationalism – is precisely to provide the herme-
neutical framework needed to rationalize the violence on which even demo-
cratic forms of collective political identity depend. As Derrida writes else-
where, ‘the “successful foundation of a state” (in somewhat the same sense 
that one speaks of a “felicitous performative speech act”) will produce apres 
coup what it was destined in advance to produce, namely, proper interpreta-
tive models to read in return, to give sense, necessity and above all legitimacy 
to the violence that has produced, among others, the interpretative model in 
question, that is, the discourse of its self-legitimation.’26 In this sense, to deny 
the need for gods is, paradoxically, to be already in the interpretive grip of an 
ideology of legitimation, blinded to the very problem the gods are invoked to 
solve. 

As we noted earlier, discussion of Bellah’s thesis has tended to pit those 
who regard civil religion as serving a necessary social function against those 
who view it as morally unacceptable, but their respective conclusions are not 
contradictory. To be sure, there is nothing inevitable about American civil 
religion per se, and scholars of religion and politics would be wise to avoid 
taking upon ourselves the mantle of its apologists. But if the argument of this 
paper is sound, the underlying problematic that generates the demand met 
by ‘civil religion’ is inscribed within the aporetic structure of the democratic 
state itself. It consists in the inability to justify, from within democracy, the 
founding violence and exclusions on which democratic states depend.  

Because this justificatory circle can never be closed, the violence re-
quired to found a republic is conserved and reenacted in a temporal spiral. 
Derrida writes: 

It belongs to the structure of fundamental violence that it calls for the repeti-
tion of itself and founds what ought to be conserved, conservable, promised to 
heritage and tradition, to be shared. A foundation is a promise. . . . And even if 
a promise is not kept in fact, iterability inscribes the promise as guard in the 
most irruptive instant of foundation. Thus it inscribes the possibility of repeti-
tion at the heart of the originary.27  

On this account, ‘the very violence of the foundation or position of law must 
envelop the violence of conservation and cannot break with it.’28 Yet, the ite-
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rability of all ‘foundations’ – their repeatability in novel contexts – is also 
what makes possible change, ‘repetition with a difference.’ The boundaries 
required for the existence even of democratic states are thus perennially sub-
ject to contestation and renegotiation. ‘This is not to wage war on them and 
to see evil therein,’ as Derrida puts it in Politics of Friendship, ‘but to think 
and live a politics, a friendship, a justice which begin by breaking with their 
naturalness or their homogeneity, with their alleged place of origin. Hence, 
which begin . . . by marking an “originary” heterogeneity that has already 
come and that alone can come, in the future, to open them up. If only unto 
themselves.’29  

Derrida’s analysis points up the need continually to contest and rethink, 
but also the impossibility of simply doing without, extra-democratic sources 
of legitimacy. The construction of a demos is always a work in progress. Be-
cause every ‘we the people’ contains an ineradicable performative element 
that can never fully be naturalized in a constative, its referent – the subject of 
much of the history of American political struggle – is never finally present to 
itself. The question of who belongs is not one that can be answered once and 
for all, by appeal to the ‘intent of the Founders’ or the ‘plain meaning of the 
text,’ to the authority of the past or the ‘presence’ of the gods. It can be ans-
wered only tentatively, by performing these texts differently, in the name of a 
future community, a democracy yet to come.30 31 

 
 

 
 
 
 
 
 
 
 

                                                 
29

 Jacques Derrida, Politics of Friendship, transl. George Collins (New York, NY: Verso 1997), 105. 
30

 See, e.g., Derrida, ‘Force of Law,’ 46 and Politics of Friendship, 103-6.  
31

 Acknowledgments: This paper developed out of a much shorter piece I wrote for The Immanent 
Frame. See Richard Amesbury, ‘Religion and the Civic Imagination,’ The Immanent Frame, 5 March 2010, 
http://blogs.ssrc.org/tif/2010/03/05/religion-and-the-civic/ (accessed August 16, 2010). Special thanks to 
my research assistant, Jeff Murico, for editorial assistance. 
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ABSTRACT 

This article explores and gives a preliminary answer to the question whether, 
from a particular pragmatic pluralist perspective, the notion of truth can have 
any bearing on religious propositions in today’s secularised and multicultural 
societies. It is argued that the realist and antirealist answers to this question 
are not satisfactory. Along the lines of an analysis of Hilary Putnam’s notion of 
conceptual truth it is argued that establishing what a true proposition claims, 
and whether it is actually true, depends on the intellectual and practical abili-
ties we have in the particular field in which the proposition is situated. I con-
clude that even in a secular or multi-religious society of today, the truth of at 
least some religious propositions can be assessed in ways similar to non-
religious propositions. 
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INTRODUCTION 

Societies that have to an important extent secularised and that host a 
multitude of cultures and religions, generally reveal a plurality of religious 
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and non-religious discourses with their own truth-claims. Often, the claims 
of one religious group conflict with those of another. In Western society, fur-
thermore, religious claims are frequently thought to lack rationality, while 
the truth of non-religious claims is thought to be rationally decidable.  

I am concerned, here, with the question of whether, in contrast with 
public opinion in secularised societies today, the notion of truth can perhaps 
function in religious propositions, and if so, what truth then amounts to. Can 
religious propositions be said to be true or false in a sense similar to proposi-
tions within the field of science, of everyday life, or of morality? I will briefly 
discuss two paradigmatic, but I believe problematic, answers to this question, 
after which I will turn to Hilary Putnam’s pragmatic pluralist views on the 
nature of truth, and apply these to the question of truth in religious proposi-
tions.1  

The issue of assessing the truth of religious propositions is, of course, a 
very complex one, and I doubt that one can develop a straightforward an-
swer, be it affirming or negating. I do think, however, that with the analysis 
and application of Putnam’s notion of conceptual truth we can at least pro-
vide a number of important preconditions for speaking about true and false 
religious propositions today.  

 
 
1. NEITHER THEOLOGICAL REALISM NOR ANTIREALISM 

There are two paradigmatic answers to the question posed here. The 
first position is that of theological antirealism, which I define along the lines 
of the recent debate in philosophical realism and antirealism between Mi-
chael Dummett and others.2 As Dummett puts it, ‘[t]he anti-realist insists ... 
that the meanings of these statements [of a particular disputed class, NB] are 

                                                 
1
 The word ‘propositions’ denotes those parts of religious assertions that are thought to claim 

something that aspires to truth. For reasons that will become clear at the end of this paper, I provision-
ally take the word ‘religious’ in religious propositions in a broad sense – which I believe reflects common 
use, i.e. as stretching from questions about God or gods and issues in biology to matters such as the 
meaning of life. This is part of the problem and the solution that I propose. 

2
 Cf. Michael Dummett, Thought and Reality (Oxford: Oxford University Press 2006); Michael 

Dummett, ‘Realism’, Synthese, 52/1 (1982), 55-112; Crispin Wright, Saving the differences (Cambridge  
2003); Crispin Wright, Realism, Meaning, and Truth, Second ed. (Oxford: Oxford University Press 1993). 
In this debate, realism and antirealism pertain first and foremost to epistemological issues, rather than 
ontological ones. Michael Devitt’s understanding of realism and antirealism is an example of an ontolog-
ical thesis, which takes relevant objects in a particular class to exist or to be non-existent. Theological 
antirealism, in this respect, would be the thesis that objects in the class of religion do not actually exist. 
Cf. Michael Devitt, Realism and Truth. 2nd ed. (Oxford: Oxford University Press 1991).  
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tied directly to what we count as evidence for them, in such a way that a 
statement of the disputed class, if true at all, can be true only in virtue of 
something of which we could know and which we should count as evidence 
for its truth.’3 In the antirealist picture, truth depends on what we have access 
to, and true propositions are propositions justified on the basis of evidence.  

The theological counterpart is as follows: a theological antirealist rejects 
the idea that there are true propositions in the field of religion independent 
of our doxastic abilities, and holds that truth, in religious propositions, equals 
justification. In that spirit, a theological antirealist such as Don Cupitt holds 
that there are no true religious propositions apart from those that count as 
justified on the basis of what we count as evidence for them. Religious state-
ments have no truth-value in light of an objective reality but only by virtue of 
conventional human discourses.4 The proposition ‘God is love’ is true if (and 
only if) the preconceptions about God and love, in the context in which the 
proposition is uttered, are such that the proposition counts as justified.  

A position that, in the manner that I frame these views, I believe is also 
theological antirealist, is fideism, the view that truth, in religion, is            
incommensurable to truth in other fields of interest (in other language 
games). D.Z. Phillips is a proponent of the view that what the concept of 
truth amounts to depends on the language game that is at play. Language 
games in turn depend on particular forms of life.5 In this sense, the justifica-
tion of religious propositions can be – and is often regarded to be – incompa-
rable to the justification of propositions in other language games. Fideism 
holds that truth, in religion, should not be confused with truth in other forms 
of life, such as those fields in which what is true depends on the evidence one 

                                                 
3
 Michael Dummett, Truth and Other Enigmas (Cambridge: Cambridge University Press 1978), 

146. 
4
 Cupitt’s views on whether or not religious propositions can be true or false are not altogether 

consistent. At points, for example, he holds that they should live up to the religious requirement, which 
implies that a proposition such as that ‘God is love’ is true if this corresponds to an apparently universal 
human religious requirement which, in this case, would require us to love, and not hate, one another (cf. 
Don Cupitt, ‘Free Christianity,’ in: Colin Crowder (ed.), God and Reality: Essays on Christian Non-
Realism (London: Mowbray 1997), 14-25). At other times, however, he holds that nothing can be said 
with any certainty about a reality outside the human discourses, which undercuts the idea of a universal 
religious requirement altogether (cf. Don Cupitt, ‘Anti-Realist Faith,’ in: Joseph Runzo (ed.), Is God Real? 
(New York, NY: St. Martin’s Press 1993), 45-55).  

5
 Cf. e.g. Dewi Z. Phillips, ‘In the Beginning was the Proposition, in the Beginning was the Choice, 

in the Beginning was the Dance,’ Midwest Studies in Philosophy 21 (1997). 150-174 and Dewi Z. Phillips, 
‘Wittgensteinianism,’ in: William Wainwright, The Oxford Handbook of Philosophy of Religion (Oxford: 
Oxford University Press 2005), 447-471. 
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has.6 Religious truth, fideists hold, doesn’t aspire to objectivity, i.e. religious 
propositions don’t aim at giving a description of reality. Rather, religious dis-
course should accord with regulative religious practices. As part of a religious 
language game, the proposition ‘God is love’ is justified if this lives up to what 
is prevalent in the appropriate religious practice. Since, as I take it, a fideist 
ultimately needs to hold that religious truth doesn’t depend on a relation 
with the way things are, but upon justification on the basis of conventional 
beliefs, I take it to be antirealist in a sense similar to the theological antireal-
ist take on truth mentioned above.  

Without entering into discussion about the prospects and problems of 
antirealism on a general, philosophical level, we can say that a central prob-
lem with the theological antirealist notion of truth is that it fails to acknowl-
edge the commonsense idea, in religion as well as beyond, that truth in one 
way or another depends on the way things are, and that the notion of truth 
has a meaning that outruns what can be established within the borders of 
particular discourses.7 If we want to do justice to this commonsense notion, 
truth should be tied to reality in such a way that the truth of religious propo-
sitions, such as ‘God is love’, depends on whether reality is such that it ac-
cords with them, i.e. on whether reality is such that God is love. 

The theological realist, in trying to save such a notion of religious truth, 
argues that religious propositions are true if (and only if) they correspond to 
the way human-independent reality is. As such, it is coherent with Crispin 
Wright’s contention that ‘[w]hat seems essential [to realism] is the concep-
tion of truth as constituted by fit between our beliefs, or statements, and the 
features of an independent, determinate reality’.8 In Wright’s view on real-
ism, reality confers truth on propositions.9 In tandem with such a view, a 
theological realist such as Roger Trigg holds that to be objective religious 

                                                 
6
 Phillips, ‘In the Beginning was the Proposition.’  

7
 In this commonsense view, I would argue, true religious statements are related to reality in such 

a way that their truth is not entirely conventional, and does eventually depend on reality. The same 
goes, I believe, for the commonsense atheist idea that religious statements are false because they fail to 
do justice to the way the world is – not because those who hold the religious propositions are not in the 
right epistemic circumstances to hold the propositions justifiably.  

8
 Wright, Realism, Meaning, and Truth. 

9
 If one were to combine an ontological realism concerning religion – the idea that there is a reli-

gious reality – with a coherentist notion of truth, this would, in the picture sketched here, lead to a 
theological antirealist position in as far as, in a coherentist view, reality doesn’t confer truth on one’s 
statements.  
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claims should correspondence with (religious) reality.10 As a kind of natural 
theology, Trigg’s work reveals the difficulty of balancing between giving rea-
son a role in the justification of religious propositions that equals the role of 
reason in say physics, while holding on to revelation as a necessary and fun-
damental component of religious truth-claims. I take it that, even if theologi-
cal realism of this sort would want to restrict the justification of religious 
propositions to reason, this would not work. For, since reason doesn’t gener-
ate the access to religious reality that is required to be able to verify whether 
our religious propositions fit with the way religious reality is, reason alone 
could never determine truth in religious propositions.11 Only immediate ac-
cess to religious reality – revelation – can facilitate an assessment of our reli-
gious statements, since only immediate access allows us to establish whether 
our propositions correspond to religious reality.  

The correspondence notion of truth in religious propositions, I believe, 
thus necessitates the introduction of revelatory experiences. This, however, 
renders it unclear how propositions can be assessed, especially in a secular 
society. If people have revelatory experiences at all, these may very well be 
contradictory. How then can (a lack of) revelation function in showing which 
religious propositions are and which are not true? Even if revelation has the 
same status as reason, as Trigg maintains, it remains unclear what to do if 
two conflicting religious claims, which both live up to the requirements of 
reasonable scrutiny, are defended by appeal to revelation. If one religious 
person claims that ‘God asks us to love our enemy’ while another holds that 
‘God asks us to hate our enemy’, and both do so on the basis of a revelatory 
experience, no rational decision between conflicting religious claims seems 
possible. 

Regarding propositions concerning religious aspects of reality, therefore, 
what we need is, on the one hand, not to discount the notion of truth, either 
by supposing that religious propositions have no bearing on truth or by tak-
ing truth to amount to no more than some kind of living up to epistemic 
practices. On the other hand, the notion of truth should not be such that it 
can have no function whatsoever in reasoning about the justification of our 

                                                 
10

 E.g in his influential Roger Trigg, ‘Theological Realism and Antirealism,’ in: Philip L. Quinn and 
Charles Taliaferro (eds.) A Companion to the Philosophy of Religion (Oxford: Oxford University Press 
1997), 213-220.  

11
 Like many realists in other fields of inquiry theological realism presupposes a duality of mind 

and world. Although this seems to be an equally problematic facet of theological realism as its notion of 
correspondence truth, and even though another central part of Hilary Putnam’s work aims to do away 
with such an ‘interface’ notion of mind and world, I will not discuss this matter in this paper.  
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propositions within the field of religion discourse (as is the case in the theo-
logical realist notion of truth as correspondence), because it necessarily in-
vokes an instance, i.e. revelation, which is in its relevant aspects immune to 
reasoning. 

 

2. PUTNAM’S NOTION OF CONCEPTUAL TRUTH 

I turn to Hilary Putnam’s conceptual notion of truth since I take it that 
with that notion of truth he manages to go beyond traditional realist and an-
tirealist viewpoints,12 and to draw up a notion of religious truth that accom-
modates some of the requirements for truth in religious propositions listed 
above. I will restrict myself to one aspect of his notion of truth, the concep-
tual aspect, while leaving other important (pragmatic pluralist) aspects, such 
as the entanglement of fact and value, largely unaddressed.13  

Putnam takes current forms of realism to combine (on an ontological 
level) a Cartesian cum materialist notion of reality with (on an epistemologi-
cal level) a substantive notion of truth, as a property that some propositions 
gain in virtue of living up to one discourse-transcendent requirement.14 These 
realists, whom Putnam calls metaphysical realists, face what he calls the an-
timony of realism, i.e. the difficulty of relating language to reality when one 

                                                 
12

 Putnam’s own, former, traditional realism was, as he put it, a ‘rejection of logical positivism, 
operationalism, and related positions’ (Hilary Putnam, ‘Between Scylla and Charybdis: Does Dummett 
have a Way through?’ in: R. E. Auxier and L. E. Hahn, The Philosophy of Michael Dummett (Chicago, IL: 
Open Court 2007), 156-7; cf. also Fred Stoutland, ‘Putnam on Truth,’ in: Martin Gustafsson and Lars 
Hertzberg, The Practice of Language (Dordrecht: Kluwer 2002) 147-176). Even in his internal realist pe-
riod, Putnam never adopted Dummett’s global antirealism. The internal realist holds that we should 
neither take truth to consist of a correspondence to these supposed fixed objects nor as mere justifica-
tion. Instead, Putnam argued, truth is ‘idealized justification’ or ‘(idealized) rational acceptability’ 
(Hilary Putnam, Reason, Truth and History (Cambridge, MA: Harvard University Press 1981), 49; Hilary 
Putnam, Representation and Reality (Cambridge, MA: Harvard University Press 1988), 115 (where the 
brackets have disappeared)). Other than in the antirealist view, in internal realism truth is not reduced 
to an epistemic notion, but rather ‘[t]ruth and rational acceptability are interdependent notions’ (Put-
nam, Representation and Reality, 115). 

13
 As said, I will not go into the issue of the interface picture of mind and world either, even 

though I believe it to be a salient second feature of a strong resolution to the problem of the justification 
of religious propositions. 

14
 Basic to ‘this Cartesian cum materialist picture’ (Hilary Putnam, Words and Life (ed. James Co-

nant) (Cambridge, MA: Harvard University Press 1994), 283; cf. also Hilary Putnam, The Threefold Cord: 
Mind, Body, and World (New York, NY:  Columbia University Press 2000), 15-9, 43-8, 165-6) is ‘the idea 
that perception involves an interface between the mind and the “external” objects we perceive’ (Putnam, 
The Threefold Cord, 43).  
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presupposes an interface between reality and our understanding of it.15 Real-
ists call upon a particular notion of correspondence truth to bridge it, while 
antirealists call upon an epistemic notion of truth in order to dodge it.  

The antinomy of realism resides in the postulation of this dualistic no-
tion of mind and world which necessitates showing that one has some refe-
rential access to reality, in order to be able to speak of true propositions. One 
of the pivotal things that we need in order to get out of this problematic situ-
ation,16 Putnam holds, is to go beyond the substantial notion of truth; truth is 
not a property that particular propositions can gain if they live up to a single, 
discourse-transcendent requirement, i.e. of corresponding to reality. 

In Putnam’s alternative picture, truth is not something beyond a claim, 
but coincides with a claim. Whereas in the substantive notion of truth, truth 
is a property that a proposition may acquire in addition to its assertoric con-
tent, the conceptual notion of truth is that truth is already present in a (true) 
proposition’s assertoric force.17 As a concept which is part of practical reason-
ing, truth doesn’t always consist of description of ordinary fact, i.e. of de-
scribing ‘ordinary empirical properties of empirical objects’.18 Neither should 
we presume that truth may consist of ‘a description of non-natural relations 
between [supposedly, NB] transcendent ‘objects’.’19  

One of three central aspects of the notion of conceptual truth is that a 
proposition may be true if seriously asserting its negation makes no sense. 
Since making sense of the negation of a proposition is a necessary condition 
for practically applying it, being able to make sense of it is a necessary com-
ponent of the truth of the proposition. E.g. the proposition that ‘one should 
gain informed consent before giving people trail medicine’, supposing that it 
is true, is not true because it corresponds to a world of (super)sensible reali-

                                                 
15

 This problem with the Cartesian cum materialist picture of perception, mind and world is the 
first part of the antinomy of realism. The second part of the antinomy, which I cannot discuss here, is 
made up of the difficulties concerning reference and experience. 

16
 The other being the rejection of the interface notion of mind and world. 

17
 I am not sure whether, in Putnam’s view, all truth is conceptual in the sense that the various 

ways in which propositions in different fields may be true are varieties of the general conceptual nature 
of truth, or that conceptual truth is a variety next to other varieties such as correspondence. In Ethics 
without Ontology,  Putnam seems to suggest that the conceptual notion of truth not so much replaces 
the substantive notion but sets it aside as being mistaken both in its monist view of truth and in its idea 
that truth would be a substantive property (cf. Hilary Putnam, Ethics without Ontology (Cambridge, MA: 
Harvard University Press 2004), esp. Lecture 2 and 3). For now, I will proceed from the latter view. 

18
 Putnam, Ethics without Ontology, 59. 

19
 Ibid. 
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ties in which this is the case, but may be true because, with all practical and 
intellectual abilities that we have, its negation makes no sense to us.  

A second central aspect of the conceptual notion of truth is that what 
counts as a true proposition depends on the field in which it is employed 
(pace the hegemonic view of substantive truth as always consisting of a cor-
respondence of the propositional content with reality). The conceptual abili-
ties that we have concerning a particular discourse are interdependent on the 
particular practical abilities that we have within that field. ‘We learn what 
mathematical truth is by learning the practices and standards of mathematics 
itself, including the practice of applying mathematics.’20 But it works the oth-
er way around as well: we learn how to work within such a field by learning 
what the concepts (such as simplicity and coherence) amount to. Mathemati-
cal assertions are exemplary of how meaningful propositions are possible 
without their objectivity depending on the correspondence to supposed ob-
jects. With the conceptual resources we have now, such as the rules of sim-
plicity and coherence (but these may change), it makes no sense to negate 
particular mathematical propositions such as ‘2 + 2 = 4’.  

This, Putnam holds, counts for moral statements too. There can be in-
dicative ethical statements without those statements being – in one way or 
another – descriptions of (super)sensible fact, but whose serious negation 
makes no sense (unless perhaps one is pathological). The statement ‘it is 
wrong to torture a newborn’ cannot sensibly be negated. However, and this is 
linked primarily to the second component of conceptual truths, ‘one cannot 
say ... simply’, as one can about logical truths, ‘that [all] ethical truths are not 
descriptions, because it is a matter of which ethical statements one has in 
mind.’21 Some moral propositions – or parts of them - are descriptions of fact. 
A statement such as ‘abortion is killing a fetus’ can have a predominantly de-
scriptive meaning in the sense that it aims to tell us something about what 
abortion means, while it can also have a normative meaning in that it tells us 
that abortion is wrong as it involves killing (or murdering) a fetus.  

Of course, some negations make less sense than others. While it makes 
no sense, with the beliefs we currently have, to deny that ‘all bachelors are 
unmarried’, it is often easier to make sense of the negation of other concep-
tual truths, such as those in the moral domain mentioned above. This is the 
third aspect of Putnam’s notion of conceptual truth: ‘[c]onceptual truth is a 

                                                 
20

 Putnam, Ethics without Ontology, 66. 
21

 Ibid., 73. 
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matter of degree.’22 Even though, however, the truth of a moral proposition 
may be not as hard as a truth about middle-sized objects, the notion of truth 
can still do its work. This aspect will prove of central importance when it 
comes to religious conceptual truths. 

Thus, the Putnamian notion of conceptual truth revolves around the 
views (1) that for at least some truths, i.e. those Putnam calls conceptual 
truths but that others have often called ‘analytic truths’, it is the case that 
they are true because, with the background notions that we currently have, 
we cannot seriously make sense of its negation, (2) that what we can and 
cannot sensibly negate depends on the conceptual and practical abilities that 
we currently have, and (3) that we can make more sense of some negations 
that other. Though as a conceptual notion truth can be intrinsically linked to 
propositions in any field of practical reasoning, what it amounts to in a par-
ticular field depends on the practical and intellectual abilities we have in that 
particular field. 

 
 
3. CONCEPTUAL TRUTH IN RELIGIOUS PROPOSITIONS 

Can propositions in the field of religion be said to be true or false in a 
sense similar to the fields mentioned, and how does this facilitate the as-
sessment of religious propositions? Though there are also more empirical 
truths in religious discourses, such as those pertaining to religious experi-
ences, I take it that at least some religious propositions can be said to be 
comparable to the notion of conceptual truth laid out above.  

According to the picture I have sketched, we would have to discern what 
the practical abilities are concerning particular religious propositions. There 
are many fields of inquiry or discourses in which we utter religious claims: we 
make religious claims about physics, history, morality, politics, the meaning 
of life, and so on.23 Depending on the practical abilities that we have in these 
different fields, our conceptual abilities have a particular content and use 
(and the other way around). Which of these uses we should apply to the 
propositions depends on these contexts.  

                                                 
22

 Putnam, Representation and Reality, 133; cf. also Jennifer Case, ‘The Heart of Putnam's Plural-
istic Realism,’ Revue Internationale De Philosophie 4/218 (2001), 417-430, esp. 423. 

23
 E.g. claims about the natural world (‘The world was created in 6 days’), about history (‘Mu-

hammad received the words of the Qur’an from archangel Gabriel’), in morality (‘If you follow the Eight-
fold Path you will lead a moral life’), and about the meaning of life (‘Even if I don’t live to see it, my 
offspring will once witness the Dutch Lions winning the World Cup Soccer finals’). 
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In this view, the negation of specific religious propositions would not 
make sense to adherents of particular religions. It would be hard for someone 
who firmly believes – i.e. whose life is centred around the conviction – that 
one should make the most of one’s life to make sense of the negation of a 
proposition such as ‘it’s a shame to let one’s life go to waste’. It would be hard 
for someone whose life ‘depends’ on a loving God to make sense of the nega-
tion of ‘God is love’. Like in other fields of practical reasoning, the conceptual 
abilities that we have concerning religious discourse are interdependent on 
the particular practical abilities that we have within that field.24 

It is in the interaction with reality – which includes those parts of reality 
that make us reflect on issues such as the meaning of life – that we acquire 
particular practical abilities concerning e.g. the issue of the meaning of life, 
and we that come to make particular claims about the meaning of life. Our 
conceptual abilities are tied to reality, as these depend on our practical abili-
ties – our means of dealing with reality – and vice versa. Revision and assess-
ment is in that case possible in light of our conceptual abilities. Thus, in the 
end, religious aspects of reality may confer truth on those statements. As 
such, we retain a realist notion of truth in religious propositions.  

The notion that conceptual truth is a matter of degree, I take it, is of 
central importance when it concerns religious truths. The conceptual and 
practical abilities that we have differ considerably when it comes to the reli-
gious sphere. Correspondingly, our abilities to make sense of the negation of 
particular propositions differs too. Nevertheless, in this view, those proposi-
tions the negation of which we have a hard time making sense of, may be 
called conceptually true. 

This view allows space for truth in at least some religious propositions 
without invoking the in this respect problematic notion of revelation: the 
truth of some religious propositions can be assessed using the methods avail-
able in the fields they stand in (physics, history, etc.), and some propositions 
(e.g. in the fields of the meaning of life and the qualities of God) can be con-
ceptually true or false, i.e. their negation cannot be meaningfully adopted. 
Though the truth or falsity of some religious propositions may be firmer than 
others, I would contend, against theological antirealism, that truth need not 
be alien to religious propositions, and, in contrast to fideism, that religious 
truth need not be incommensurable to truth in other domains. Nor need it, 

                                                 
24

 Our ability to understand the concepts of God or of the meaning of life are interdependent 
with our abilities to apply these concepts (intellectually or practically). 
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pace traditional theological realism, in a problematic monist manner, depend 
on revelatory insights.  

 
 
4. CONCLUDING REMARKS 

This view of truth in religious propositions urges us to differentiate be-
tween the various fields in which we utter our religious propositions and to 
assess them with the various practical and intellectual abilities that we have 
in those fields. In that sense, there is not just one way in which a religious 
proposition can be true or false (or neither). Furthermore, we can examine 
and revise at least some of our propositions in light of our conceptual abili-
ties within the specific field of interest – conceptual abilities we have in virtue 
of our interaction with reality. In this sense, religious propositions can be 
assessed in ways similar to assessing other, secular propositions. If e.g., with 
the proposition that ‘Adam was the first human being’ one intends to make a 
historical claim, then in assessing it one has to apply the abilities that we 
have in that field. Other propositions, such as that ‘God is love,’ may be true, 
because with all the abilities that we have in that particular religious field – 
and that we have gained in our dealings with reality – we can make no real 
sense of the idea that God would not be love. 

In a society with an rich diversity of religious discourses and proposi-
tions, where religion is not taken for granted, appealing to shared revelations 
to justify our religious propositions is hardly an option. If, however, following 
Putnam, we keep our notion of truth as close as possible to how it functions 
in the various fields of practical reasoning, it may sometimes be conceptual, 
i.e. denoting what we already do when we make particular claims, then this 
can provide us with a useful definition of religious truth today. 

The function of the notion of truth is similar in different fields of practi-
cal reasoning – religious and non-religious: in all these cases, it denotes what 
the true proposition already is, i.e. ‘true.’ Establishing, however, what the true 
proposition claims, and whether it is actually true, depends on the intellec-
tual and practical abilities one has in the particular field in which the propo-
sition is situated. Thus, even in a secular or multi-religious society of today, 
the truth of at least some religious propositions can be assessed in ways simi-
lar to non-religious propositions.25  

                                                 
25

 I thank all of those who entered into the discussion at the presentation of this paper at the 
conference as well as two anonymous reviewers for valuable remarks on an earlier version of this paper.  
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ABSTRACT 

Although the Belgian system is, as many European church-state policies, a 
form of accommodation, it is at the same time a system of separation. We can, 
using Modood’s terminology, describe the Belgian church-state relationship as 
‘moderate secularism’. Because of the fundamental inequalities between di-
verse religious groups to which this system leads, it is useful to compare the 
Belgian church and state policy with Brian Barry’s liberal egalitarianism. We 
deduce a normative political theory of church and state from his liberal egali-
tarianism and compare this theory with the Belgian state and church policy. 
Moreover, Barry’s political theory not only gives us some arguments to im-
prove the Belgian system, but it is also useful as a guideline and providence for 
other European church-state models. 
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INTRODUCTION 

In a recent article, Tariq Modood stresses the fact that most West-
European countries are characterized by an active church-state policy which 
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he describes as moderate secularism:1 in nearly all Western-European coun-
tries (France and Turkey are well-known exemptions), there are points of 
symbolic, institutional, policy and fiscal linkages between the state and as-
pects of (mainly the Christian) religion.2 Although this system of active state 
involvement can be criticized from different points of view, Modood is con-
vinced that it can be justified in liberal, egalitarian, democratic terms3 and 
that institutionalising religious pluralism may be a good way in certain his-
torical and political circumstances4. In this paper, we will focus on the Bel-
gian state and church policy as a specific example of moderate secularism, 
and see how this system – and in line with this, some other European systems 
as well – could be improved from a liberal egalitarian point of view.  

In a first part, the Belgian church and state policy, which is character-
ized by active support for recognized religions and worldviews, will be elabo-
rated. Next, we will explore how Brian Barry’s liberal egalitarian theory would 
deal with the Belgian system of recognizing religions/worldviews and of sup-
porting confessional schools and confessional religious education. Finally, we 
will apply Barry’s egalitarian liberalism to the Belgian church and state policy. 
As this policy is characterized by inequality and unfairness, Barry’s egalitarian 
liberalism can be a possible source of inspiration to modify the Belgian sys-
tem5, without losing sight of the very specific, historical context of this sys-
tem. Moreover, as most European church and state policies are also examples 
of moderate secularism, his egalitarian liberalism could be an inspiring guide-
line and providence for these church and state policies as well. 

 
 
1. CHURCH AND STATE IN BELGIUM 

In Belgium, the separation between church and state is not explicitly 
mentioned in the Constitution. The Belgian church and state regime is not 

                                                 
1
 Tariq Modood, ‘Moderate Secularism, Religion as Identity and Respect for Religion,’ The Politi-

cal Quarterly 81/1 (2010), 4-14. 
2
 Idem., 5. 

3
 Idem., 6. 

4
 Idem., 7. 

5
 Of course, the Belgian system of church and state can also be criticized from other liberal polit-

ical theories, such as liberal perfectionism (e.g. Raz), different forms of egalitarianism (e.g. Rawls, Dwor-
kin, Nussbaum, Kymlicka) or libertarianism (e.g. Kukathas). However, in this paper, we will only focus 
on Brian Barry’s liberal theory and see how this ‘neutral’ theory can be in accordance with an active 
church-state policy.  
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characterized by radical and assertive secularism6 or by separationism7, but by 
moderate secularism, favourable neutrality8 or accomodationism9. The Belgian 
state has not chosen for a hands-off policy, but for an ‘actively supported reli-
gious pluralism, that results in an effective benefit of the freedom of religious 
worship’.10  

The Belgian church and state regime is clearly the product of Belgian 
history. Since 1825, both liberals and Catholics opposed the protestant King 
Willem I’s meddlesome policy on the subject of religion and education.  A 
monstrous alliance between both parties has led to the Belgian independence 
in 1830 and formed the basis for one of the most liberal constitutions of that 
time: in this constitution, freedom of religion, organization and education is 
explicitly mentioned. In addition, this constitution of 1831 formed the basis 
for an active support of religion, which was, in that period, almost only Ca-
tholicism.  

A typical characteristic of the Belgian system is the combination of free-
dom and active support for religions and worldviews. Both article 19 and 20 of 
the (revised) Belgian constitution establish the freedom of religion and in 
article 21, we can read that ‘the State does not have the right to intervene ei-
ther in the nomination or in the installation of ministers of any religion 
whatsoever […]’. Additionally, article 24 declares that education is free, which 
does not only mean that parents are free in their choice of a particular school, 
but also that (religious) organizations are free to found their own schools.  

                                                 
6
 Ahmet Kuru makes a clear distinction between radical or assertive secularism on the one hand 

and passive secularism on the other hand. Assertive secularism requires the state to play an active, asser-
tive role to exclude religion from the public sphere (e.g. France; Turkey), while passive secularism de-
mands that the state plays a passive role by allowing the public visibility of religion. See Ahmet Kuru, 
Secularism and State Policies toward Religion. The United States, France, and Turkey (Cambridge: Cam-
bridge University Press 2009), 11. 

7
 Within passive secularism, A. Kuru distinguishes accommodationism from separationism.  

While the accommodationists on the one hand regard close state-religion entanglements (e.g. official 
monotheistic references; public funding of religious schools) as compatible with secularism, separation-
ists on the other hand see close relations between the state and religion as contrary to secularism. See 
Ahmed Kuru, Secularism and State Policies toward Religion, 44. 

8
 Because the recognized religions in general and Roman Catholicism in particular have a privi-

leged position within the Belgian church-state system, Louis-Léon Christians calls this a system of favor-
able neutrality (“welwillende neutraliteit”). Louis-Léon Christians, ‘Financiering van de erediensten: kriti-
sche elementen van vergelijkende rechtswetenschap,’ Nieuw tijdschrift voor politiek 4/5 (1999), 38-44, 
esp.38. 

9
 For the term accommodationism, see footnote 7. 

10
 Freddy Mortier and Marie-Françoise Rigaux, De federale financiering van de bedienaren der ere-

diensten en de afgevaardigden van de Centrale Vrijzinnige Raad. Verslag van de Commissie der Wijzen 
(Brussel 2005-2006), 9. 
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For the policy of support, article 181 is of main importance: this article 
asserts that government must pay the salaries and retirements of the clergy 
and of moral consultants belonging to recognized non-confessional world-
views. In addition, the state actively supports religious education: according 
to article 24, public schools are obliged to offer religious education in the 
recognized religions and in non-confessional ethics. The third paragraph of 
this same article adds that all pupils of school age have a right to a ‘moral or 
religious education at the community’s expense’, which implies that govern-
ment must also pay religious education in non-public schools – that is in 
more than 70% of all the Belgian schools.11   

When we look at education policy, we can also see a mix of freedom and 
support. Since 2008, subsidies for non-public (mainly Catholic) and for pub-
lic schools are equal in Flanders12, with the exception of some objective dif-
ferences such as the organization of religious subjects – which is more expen-
sive in official schools – and transport facilities for pupils, to guarantee the 
free school choice everywhere in Flanders. In order to get recognition and 
subsidies, non-public schools have to meet an amount of criteria, but apart 
from that, they are free and have their own didactical approaches and sylla-
buses. 

Until now, six religions (Roman Catholicism, Protestantism, Christian 
Orthodoxy, Anglicanism, Islam and Judaism) and the non-confessional union 
of freethinkers are recognized. Buddhism and the Syrian-Orthodox church 
are also applying for recognition and the question of scientology to get rec-
ognition was rejected some years ago. Besides those recognized religions and 
worldviews, many religions and worldviews in Belgium (e.g. Mormons, Jeho-
vah Witnesses, Sikhs, Hindus, Jaïns) are not recognized. Consequently, they 
have no right to direct state support, but as non-profit organizations, they 
can benefit from tax reduction.   

Recognition gives religions and worldviews many advantages: the sala-
ries of clergy as well as those of chaplains and moral consultants in hospitals, 
prisons and in the army are paid by government; religious education in pub-
lic and non-public schools is financed; and recognized worldviews have a 
right to broadcasting time on the public radio and television. In addition, 
                                                 

11
 Ludo Veny, ‘Onderwijs en grondwet. De nieuwe grondwetsbepalingen inzake onderwijs,’ Tijd-

schrift voor bestuurswetenschappen en publiekrecht (1988), 573-601, esp.588; Adriaan Overbeeke, ‘Le-
vensovertuiging en onderwijs in de Belgische Grondwet,’ in: Liber Amicorum discipulorunique Karel 
Rimanque, Bruno Peeters (ed.), (Antwerpen: Intersentia 2007), 299-351.  

12
 Since the revised Constitution of 1988, education in Belgium is not a federal, but a communal 

matter. 
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recognized worldviews receive subsidies for their material goods and gov-
ernment regulates and finances housing for clergy. In order to get recogni-
tion, worldviews have to meet some criteria: representing a huge amount 
(‘several then thousands’) of adherents, being structured, being settled in 
Belgium during some time (‘several decennia’), representing a social impor-
tance, and not being in conflict with social order.13  

 
 
2. BARRY AND EQUAL OPPORTUNITIES   

In Culture and Equality,14 Brian Barry defends egalitarian liberalism as an 
alternative for multiculturalism. His basic assumption is that all people are 
equal and deserve equal opportunities. However, people differ from each 
other and therefore, they should not be treated ‘equally’, but ‘as equals’ (cf. 
Dworkin) and we should bear in mind their unchosen, and possibly harmful 
circumstances. Consequently, government should provide special measures 
‘to help the disabled’ and ‘for providing assistance to members of groups dis-
advantaged in other ways’ (e.g. by low income, lack of a job, poor education, 
an unhealthy environment) in order to give everybody principally as much 
equal opportunities as possible.15 However, according to Barry, special ac-
commodations are not legitimate if they are used to adjust or to compensate 
for cultural and/or religious preferences.16 Because Barry does not treat relig-
ion as an unchosen circumstance, government should not make exemptions 
or give special accommodation for religion. To explain this, Barry refers to 
the problem of expensive tastes.17 According to egalitarian liberalism, rules of 
exemption and of compensation should not be made for people who have 
expensive tastes.18 The same is true for religion and culture: if government 
bans the wearing of headscarves in public functions and if it prohibits ritual 
slaughter, then religious people cannot but bear the consequences of this 

                                                 
13

 Patrick De Pooter, De rechtspositie van erkende erediensten en levensbeschouwingen in Staat en 
maatschappij (Brussel: Larcier 2002), 135. 

14
 Brian Barry, Culture and Equality: An Egalitarian Critique of Multiculturalism (Cambridge, MA: 

Harvard University Press 2002). 
15

 Idem., 114. 
16

 Idem., 34ff. 
17

 Idem., 34 ff. 
18

 John Rawls, ‘Fairness to Goodness,’ The Philosophical Review 84 (1975), 536-554, esp.553; ‘Social 
Unity and Primary Goods,’ in: Utilitarianism and Beyond, Amartya Sen and Bernard Williams (ed.), 
(Cambridge: Cambridge University Press 1982), 159-185, esp. 169; Ronald Dworkin, Sovereign Virtue: The 
Theory and Practice of Equality (Cambridge, MA: Harvard University Press 2000), 80 ff. 



216 LENI FRANKEN 
 

policy.19 According to Barry’s liberalism, people are always responsible for 
their opinions, preferences and choices, even when those are related to cul-
ture, religions and worldviews.  

However, people’s worldviews are mainly the result of unchosen cultural 
or (anti-)religious circumstances and Barry does not take into account this 
critique: 

The upshot is, then, that beliefs and preferences are in the same boat: we can-
not change our beliefs by an act of will but the same can be said equally of our 
preferences.20 

In other words, nor religion, nor taste is something we freely chose. 
Nonetheless, this does not mean that we are not responsible for those facts, 
nor does it mean that we should not be free to decide what to do with them. 
Barry thinks that physical handicaps are fundamentally different from reli-
gious convictions because people can be held responsible for the conse-
quences of their religious convictions, but not for the consequences of their 
handicap(s). The fact that both are not chosen, does not matter here: not be-
ing able to drive a car out of religious convictions is rather different from not 
being able to do this because you are physically handicapped.21 In the last 
case, people are not responsible and, therefore, special treatment is allowed. 
In the first case, however, people are responsible and therefore, special 
treatment is not allowed. The main point Barry wants to defend, is that an 
egalitarian-liberal government guarantees equal opportunities. The fact that 
people use these opportunities in different ways as a result of their different 
religious and cultural preferences, is not unfair. Here, Barry makes an inter-
esting distinction between the restriction of choice on the one hand and the 
restriction of opportunities on the other hand: people are responsible for 
their choices, not for their opportunities.    

In addition, Barry claims that general laws create sufficient opportuni-
ties for everyone and that, consequently, exemption laws are not needed. If it 
seems that a certain law causes some problems of (un)equality, it would thus 
be better to accommodate the general law, instead of making exemption 
laws. The same can be said about religious practices:  

                                                 
19

 Barry, Culture and Equality, 34. 
20

 Idem., 36. 
21

 Idem., 37. 
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Usually, though, either the case for the law (or some version of it) is strong 
enough to rule out exemptions, or the case that can be made for exemptions is 
strong enough to suggest that there should be no law anyway.22  

As exemptions regarding general laws and duties would lead to inequal-
ity, they should be avoided. However, in some cases, exemption rules should 
be allowed as a pragmatic solution: if people are disadvantaged as a result of 
certain rights or duties and if they cannot function in society (any longer), 
exemption rules are justified. Nonetheless, those rules are only permitted ‘for 
as long as the inequality persists’.23 

Furthermore, Barry states that everybody is free to gather in groups and 
to be a member of a group, as long as this membership is voluntary.24 Adults 
of a sound mind must decide autonomously whether they would like to stay 
in a certain group, leave this group or join another group. Therefore, real 
exit-options are indispensable and in order to guarantee these options, 
obligatory education is needed to inform people about different alterna-
tives.25 

Finally, Barry says (against Nancy Fraser and Iris Young) that the de-
fence of equal rights is sufficient and that there is no complementary need for 
any kind of equal recognition. From a liberal point of view, the question for 
recognition by government is not legitimate because it always involves a 
value judgement26 and such a judgement is not in accordance with govern-
ment’s liberal neutrality. Homo- and heterosexuals for example, should get 
equal opportunities, but this equality does not say anything about the value 
judgement people should have about homo- and heterosexual lifestyles. The 
same is true for religions.27 It is not the task of liberal government to make 
claims about the truth or value of religions. The only thing government 
should do, is guaranteeing the freedom of religion and guaranteeing equal 
opportunities for people with different worldviews, in order to treat them in a 
neutral (equal) way.  

 
 

                                                 
22

 Barry, Culture and Equality, 39 ff. 
23

 Idem., 13. 
24

 Idem., 148-154. 
25

 Idem., 238-245. 
26

 Idem., 273 ff.  
27

 Idem., 278. 
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3. BARRY AND THE BELGIAN SYSTEM OF CHURCH AND STATE: RECOGNIZING RE-

LIGIONS  

Barry’s plea for a neutral and equal treatment of worldviews and relig-
ions can be fleshed out in different ways. On the one hand, egalitarian liber-
alism is in accordance with a hands-off policy, where government is not in-
volved with religions and worldviews. On the other hand, Barry’s theory is 
also consistent with a more active government.  Recognizing religions does 
not necessary treat the principles of neutrality and equality, as long as recog-
nition does not involve a value judgement.28 Moreover, within a system of rec-
ognition, procedures of recognition should guarantee that different world-
views have equal opportunities to get recognition and that the recognized 
worldviews should be treated equally.  

Yet, the Belgian system does not meet Barry’s wishes, because some cri-
teria for recognition do not support the principle of equality. One of these 
criteria is the requirement to be structured and to have some representatives 
who can negotiate with government. For some unstructured worldviews 
however, it is impossible to fulfil this requirement, which is based on the in-
ternal organization of the Roman Catholic Church. In this respect, the diffi-
culties within the Muslim community in their search for a representative or-
ganization (the Muslim Executive) are illustrative.  In order to set up such an 
organization, Muslims were obliged by government to arrange elections. In 
addition, government screened candidates for this Executive and some of 
them were found unsuitable.29   

But even if worldviews are recognized in Belgium, equal opportunities 
and equal treatment are not guaranteed at all. One reason for this is that sub-
sidies for recognized worldviews are divided on an unequal basis. In particu-
lar, the budget for the Roman Catholic Church is based on the sum of inhabi-
tants of parishes and not on the amount of baptized or practising people. On 
the other hand, the amount of adherents or believers is used as a criterion for 
the other recognized religions. Consequently, this leads to a disproportionate 
division of subsidies, in favour of the Roman Catholic Church, which receives 

                                                 
28

 Barry, Culture and Equality, 278. 
29

 Marie-Claire Foblets and Adriaan Overbeeke, ‘A State Intervention in the Institutionalization 
of Islam,’ in: Religious Freedom and the Neutrality of the State: The Position of Islam in the European 
Union, Wasif Shadid and Sjoerd Van Koningsveld (ed.), (Leuven: Peeters 2002), 113-128. 
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almost 88% of the budget for recognized religions.30 Additionally, this 
Church – the primus inter pares or the first one among equals31 – has acquired 
a(n) (historically emerged) favourable position in many other domains. From 
the perspective of fairness and equality, we cannot but conclude that the sys-
tem should be adjusted: 

Therefore, a reform of the system seems indispensable. According to my view, 
more equality should be desirable. [This equality] consists, on the one hand, in 
equality between religious and philosophical worldviews and the way they are 
financed, and on the other hand in a better connection between what every 
worldview receives and the needs of the population.32 

In line with this, we can read in the report of the Commision of the Wise 
(‘Commissie van Wijzen’) about the Federal Financing of the Religious Minis-
ters and the Delegates of the Central Humanist Council, that the Belgian sys-
tem of recognition leads to inequalities that are not in accordance with the 
constitutional principles of equality and non-discrimination.33  

 
 
4. BARRY AND THE BELGIAN SYSTEM OF CHURCH AND STATE: ORGANIZATION OF 

(RELIGIOUS) EDUCATION 

In Belgium, school is compulsory until the age of 18 and the state subsi-
dizes public and private schools on an equal basis. According to Barry, there 
is nothing wrong with a state offering good education.34 Besides, he endorses 
the fact that parents favour confessional over non-confessional schools. With 
regard to the financial support of these confessional schools, he mentions 
two possibilities: either they will be financed in a private way, or they will be 
financed in the same way as public schools.35 Nonetheless, in both cases, gov-
ernment has the right to impose some criteria about the quality of education. 

                                                 
30

 Liliane Voyé and Karel Dobbelaere, ‘La gestion publique de la diversité religieuse en Belgique. 
Pluralisme religieux et pratiques d’accommodement,’ in: La nouvelle question religieuse. Régulation ou 
ingérence de l ‘Etat?, Pauline Côté and Jeremy Gunn (eds.), (Brussel: Peter Lang 2006), 163-183, esp.177.  

31
 Rik Torfs, ‘State and Church in Belgium,’ in: State and Church in the European Union, Gerhard 

Robbers (ed.), (Baden-Baden: Nomos 2005), 9-33, esp.15; 32. 
32

 Jean-François Husson, ‘Le Financement public des cultes et de la laïcité,’ Politique: revenue de 
débats 52 (2007), 14-17, esp. 17. 

33
 Mortier and Rigaux, De federale financiering van de bedienaren der erediensten en de afgevaar-

digden van de Centrale Vrijzinnige Raad, 1. 
34

 Barry, Culture and Equality, 209ff. 
35

 Idem., 206. 



220 LENI FRANKEN 
 

On all these points, the Belgian situation is in accordance with Barry’s egali-
tarian liberalism: education is free, private and public schools are financed in 
an almost equal way and education is compulsory.  

While it is mainly the Catholic Church that made use of the freedom of 
education (in Flanders, more than 70% of all the schools are private schools 
and almost all of them are Catholic schools), this does not imply that the sys-
tem is unfair. Even though general laws can have a different impact on indi-
vidual’s and group’s possibilities, this fact as such is not ‘inherently unfair’ for 
Barry36, because state neutrality should not be seen as neutrality of outcome, 
but as neutrality of justification. All kinds of policy will favour some persons, 
groups and views about the good life more than others.37 However, as long as 
confessional (private) and non-confessional (public) schools have the same 
opportunities to set up schools, there is no problem. The fact that some peo-
ple make use of these opportunities, while others do not do this, is not in di-
rect conflict with egalitarian liberalism. Consequently, the discord about the 
foundation of Muslim schools in Belgium is unjust, even though there can be 
raised societal objections to the foundation of such schools.38  

With regard to religious education, public schools in Belgium are 
obliged to offer subjects in the recognized religions and in non-confessional 
ethics and pupils can chose individually which of these subjects they take 
(Const. art. 24 §1). Starting from Barry’s theory, we can question this system 
in two ways. First, there are pupils who do not belong to one of the recog-
nized religions/worldviews and within the system, they can only take a sub-
ject that is not in accordance with their own worldview or get an exemption. 
However, according to the Constitution (art. 24 § 3), ‘all pupils of school age 
have the right to moral or religious education at the community’s expense’ 
and within the actual system, this right seems not to be fulfilled for pupils 
who do not belong to a recognized worldview.  

Secondly, we can expect that Barry interprets the question for confes-
sional religious education as an expensive preference, where state support is 

                                                 
36

 Barry, Culture and Equality, 34; 38. 
37

 Robert Nozick, Anarchy, State and Utopia (New York, NY: Basic Books 1974), 271-273; Ronald 
Dworkin, ‘What is Equality? Part 3: The Place of Liberty,’ Iowa Law Review, 73 (1987), 1-73, esp. 73; 
Charles Larmore, Patterns of Moral Complexity (Cambridge: Cambridge University Press 1987), 43-44; 
Will Kymlicka, ‘Liberal Individualism and Liberal Neutrality,’ Ethics 99/4 (1989), 883-905; John Rawls, 
Political Liberalism (New York, NY: Columbia University Press 1993), 193. 

38
 Philippe Van Parijs, ‘Welk rechtvaardig schoolpact voor de XXIste eeuw?,’ T.O.R.B. 10/1-2 

(2009), 40-43. 
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not needed. In other words, confessional religious education should not be a 
part of public schools and should not be financed by the state. Nonetheless, 
because of the freedom of education, different religious groups are free to set 
up their own schools, where they can organize confessional religious educa-
tion that could – but should not – be financed by those religious groups. In 
addition, the religious community and the family can take responsibility as 
well and do some effort for the religious upbringing of their children.  

 
 
5. CONCLUSION 

As we have seen, the Belgian system of church and state is characterized 
by accommodationism or moderate secularism and the state plays an active 
role in supporting religion. Although this active support has some advan-
tages, it is criticized from different point of views. We briefly mention three 
of them. First, according to Martha Nussbaum – who defends a similar egali-
tarianism as Brian Barry – the American hands-off approach toward religions 
is the most fair and neutral system: when government does not support any 
particular religion, all religions are treated in an equal – neutral – way. For 
Nussbaum, this neutrality or equality is the main reason to support the 
American Wall of Separation and to plea for a comparable state and church 
policy in Europe.39 

A different defence for a hands-off approach can be found within Ku-
kathas’ Liberal Archipealago40, where Kukathas defends the principles of tol-
erance and freedom (particularly freedom of conscience), which can only be 
guaranteed by a minimal state – and thus by a hands-off approach, also with 
regard to religion(s).  

Another interesting defence for a minimal state-church policy can be 
found in the famous theory of Roger Finke and Rodney Stark: both sociolo-
gists are convinced that a religious free market system leads to more religious 
commitment and participation, while a system of active state support leads to 
religious laziness: 

Our basic theoretical assumption is that effort is rewarded, and that other 
things being equal, competition results in more energetic and efficient firms. Ap-

                                                 
39

 Martha Nussbaum, Liberty of Conscience. In Defence of America’s Tradition of Religious Equal-
ity (New York, NY: Basic Books 2008), 31. 

40
 Chandran Kukathas, The Liberal Archipelago. A Theory of Diversity and Freedom (Oxford: Ox-

ford University Press 2003). 
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plied to religious “economies”, this assumption leads to the following proposi-
tion: To the degree that religious economies are unregulated and competitive, 
overall levels of religious commitment will be higher.41  

Although we think there is some truth in those theories and in particu-
lar in the last one, we are also convinced that it is not self-evident to intro-
duce the American church and state policy in Europe and this for two prag-
matic reasons. First, most European countries have developed a system of 
active support for religions and from a practical point of view, it is not appro-
priate to break completely with this tradition and to introduce a completely 
different system. As in many other European countries, the Belgian church 
and state policy is the result of a particular, historical, sociological and cul-
tural progress. For that reason, it can be a surplus value if there could be a 
fair system of church and state that takes into account this historical back-
ground.  

Second, Europe is, in contrast to the United States, not characterized by 
one church and state system, but different European nations fill in this sys-
tem in their own, contextual way. The contextual approach in political phi-
losophy has shown that universal principles about freedom and equality can 
be implemented in different ways, dependent on the context.42 In line with 
this view, religious freedom and the separation of church and state could be 
concretized in a contextual way. This contextual approach is also in line with 
the use of the margin of appreciation in the jurisdiction of the European 
Court of Human Rights: the Court leaves the European nation states free to 
organize their state and church policy in their own way, taking into account 
their particular historical, sociological and political context. The Court does 
not impose a uniform model, but leaves individual countries free to decide 
how they reconcile universality with particularity.43  

But there are also normative reasons to defend a system of support in 
Belgium and other European nations. In his famous article Two Concepts of 

                                                 
41

 Roger Finke and Rodney Stark, ‘Religious Choice and Competition,’ American Sociological Re-
view 63/5 (1998), 761-766, esp. 762. See also Roger Finke and Rodney Stark, ‘Religious Economies and 
Sacred Canopies: Religious Mobilization in Americal Cities, 1906,’ American Sociological Review 53/1 
(1988), 41-49; Roger Finke, Rodney Stark and Avery Guest, ‘Mobilizing Local Religious Markets: Reli-
gious Pluralism in the Empire State, 1855 to 1865,’ American Sociological Review 61/2 (1996), 203-218. 

42
 Veit Bader, Secularism or Democracy? Associational Governance of Religious Diversity (Amster-

dam: Amsterdam University Press 2007), 89ff; 229. 
43

 Eva Brems, ‘Is er ruimte voor actief pluralisme in de rechtspraak van het EHRM?,’ in: Scheiding 
van kerk en staat of actief pluralisme?, Paul de Hert and Karin Meerschaut (eds.), (Antwerpen: Intersen-
tia 2007), 21-29, esp.25-26. 
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Liberalism44, Isiah Berlin makes a distinction between negative liberty (mere 
absence of something) and positive liberty (the presence of something). Al-
though Berlin is very critical of the second form of liberty, it makes sense to 
say – at least to us – that negative freedom is not always sufficient: freedom 
can only be useful when people are capable to do something with it and 
therefore, negative freedom sometimes needs to be supplemented by some 
form of positive freedom. From this point of view, guaranteeing negative 
freedom of religion by a hands-off approach is thus not sufficient, but should 
be supplemented by active support, e.g. by financing different relig-
ions/worldviews. However, if the state wants to promote positive freedom 
with regard to religions and worldviews, some basic requirements should be 
fulfilled and Barry’s egalitarian liberalism is particularly involved with the 
fulfilment of those requirements.  

For these pragmatic and normative reasons, it is not necessary to decon-
struct the Belgian system and to reconstruct it in a very different way. More-
over, as this system pays positive attention to some minority religions and/or 
worldviews (Anglicanism, Orthodox and Protestant Christianity, Judaïsm...), 
it could be interesting to modify and equalize it, taking into account the spe-
cific Belgian context. Barry’s egalitarian liberalism could be a source of inspi-
ration here. Although this liberalism is not hostile towards a hands-off policy, 
his theory is also in accordance with positive support, which is typically for 
the Belgian church and state regime and for many other European church 
and state policies as well. Nonetheless, this active support should not harm 
the principles of equal opportunities and equal treatment and we have shown 
that the Belgian situation is not always in accordance with those principles.  

In 1998, the VN Human Rights Committee rapped the Belgian church 
and state regime’s knuckles because the principles of non-discrimination, 
freedom of religion and equality were not fulfilled: 

The Committee notes that the procedures for recognizing religions and the 
rules for public funding of recognized religions raise problems under articles 
18, 26 and 27 of the Covenant.45 

In this paper, we have shown that Barry’s theory is an interesting inspir-
ing source for the evolvement and modification of the Belgian system in par-
ticular and for other European systems of active state-church policy as well. 
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According to Barry, giving equal opportunities and actively supporting 
worldviews is not necessary a contradiction. However, within a system of ac-
tive state support, we should always look for a fair system of redistribution 
and for good criteria with regard to equal opportunities.  
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ABSTRACT 

This paper explores the tension between the ethical and the political in the 
philosophy of Emmanuel Levinas, with a particular focus on the domain of 
law. Some philosophers conclude that Levinas’ ethics constitute a critique of 
politics. But in his later writings it is clear that he does not wish to reject polit-
ical rationality and its order. Rather, he criticizes the idea that only political 
rationality can answer political problems.  

 
KEYWORDS 
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INTRODUCTION 

According to Emmanuel Levinas justice is premised upon a responsibili-
ty which is prior to language or philosophy or law. Given that (for Levinas at 
least) we are all responsible for each other law is necessary in practical mat-
ters: we need some form of ‘comparison’, some ‘order’ in our coexistence. 
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Even though every other is incomparable some limitation or measurement 
must be placed on the infinite demands of infinite others.1 

Levinas’ opus is often criticized in respect of politics. For what is the re-
lation between the ethical experience of the other (in Levinas’ terms the 
‘face-to-face’), and the traditional organization of society in the spheres of 
rationality, law and justice, which legitimate the institutions of politics and 
the rights of citizens? How can the particularity of each ‘other’ be taken into 
account in the rules we make (including laws) about what is acceptable hu-
man action? Critics like Derrida, Gillian Rose, and Habermas have questioned 
whether Levinas’ notion of infinite responsibility to others could ever func-
tion in a political world characterized by both regulation and imperfection.2 

But the perceived discrepancy between Levinasian ethics and the prac-
tical domain of law and legal motivation – which has led some to dismiss him 
as irrelevant – deserves to be challenged. Similarly, the view that religious 
beliefs are somehow inapplicable to or incapable of informing secular society 
must not be considered a fait accompli. If, as Susan Handelman writes, Levi-
nas’ work is ‘an extraordinary ethical critique of philosophy’ – ‘a “summon-
ing” of philosophical reason in the sense that a summons is an urgent call or 
order to a trial’3 – then considering principles of jurisprudence in light of this 
‘call to trial’ will provide new insights as well as a critical justification for the 
application of Levinasian ethics. Furthermore, I will argue, the test-case of 
legal motivation provides a basis on which to challenge any secular ideology 
that considers ‘religious’ insights to be too particular to be relevant to politi-
cal considerations. Levinas’ view, in dialogue with the legal positivist position 
that law defines what is right and what is just, demonstrates that religious 
arguments do have something to say in the political discussions of Western 
societies today. 

 
 
 
 

                                                 
1
 Emmanuel Levinas, Ethique et infini: Dialogues avec Philippe Nemo (Paris: Fayard 1982), 85. 

2
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rick G. Lawrence (Cambridge, MA: MIT Press 1990), Gillian Rose, The Broken Middle: Out of Our Ancient 
Society (Oxford: Blackwell 1992), and Jacques Derrida, ‘Violence and Metaphysics: An Essay on the 
Thought of Emmanuel Levinas’ in: idem, Writing and Difference, transl. Alan Bass (London: Routledge 
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1. LEVINAS: POLITICS, JUSTICE, AND THE FACE-TO-FACE  

In Totality and Infinity, Levinas writes that ‘Politics left to itself bears a 
tyranny within itself.’4 For Levinas, ‘totality’ ‘can be constituted only by injus-
tice’5: in politics, therefore, where there is totality injustice is structurally em-
bedded. Some philosophers conclude from this that Levinas’ ethics constitute 
a critique of politics. But in his later writings it is clear that he does not wish 
to reject political rationality and its order. Rather, he criticizes ‘totality’ in the 
idea that only political rationality can answer political problems. In ‘Peace 
and Proximity’ he proposes an alternative: the irreducible ethical responsibil-
ity of the face-to-face encounter should be the basis for the order of the State. 
This encounter assumes that the face-to-face – as in biblical imagery – moti-
vates just acts. The foundation for ethical responsibility – and the motivation 
for legal action (as just) – is therefore not in any totalizing Hellenic ideals, 
not in the totality of state or nation, but in the relation to the other; and es-
pecially in the Hebrew biblical tradition. In Levinas, we find that both Athens 
and Jerusalem must be progenitors for a polity to be truly just. 

But how? There is a widespread view that Levinas does not do ethics in 
the sense in which most philosophers comprehend the term. To take but one 
example of this view, Critchley and Bernasconi write that ‘Levinas’s works 
cannot be said to provide us with what we normally think of as an ethics, 
namely a theory of justice or an account of general rules, principles and pro-
cedures that would allow us to assess the acceptability of specific maxims or 
judgments relating to social action, civic duty, or whatever.’6 In the growing 
literature on Levinas we read again and again that his work is not an ethics 
per se, but a ‘radical rethinking of the question of the meaning of the ethi-
cal.’7 In a well-known interview with Philippe Nemo, Levinas declares that his 
task ‘does not consist in constructing an ethics; I only try to find its mean-
ing.’8 In this context, its meaning is the nature of responsibility and true jus-
tice. 

                                                 
4
 Emmanuel Levinas, Totality and Infinity: An Essay on Exteriority (Dordrecht: Springer 1979), 

300. 
5
 Emmanuel Levinas, Entre nous: on thinking-of-the-other, transl. Michael B. Smith and Barbara 
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(Cambridge: Cambridge University Press 2002), 27. 
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In her recent The Ethics of Emmanuel Levinas, Diane Perpich argues that 
Levinas ‘gives a compelling account of why others’ needs, concerns, and very 
lives are something which makes a claim on us and toward which we cannot 
be wholly indifferent.’ As such, she argues, Levinas provides us with an ac-
count of normative force – that is, how it is we become responsible for others 
– but, in her words, his is ‘a normativity without norms’. ‘What his philoso-
phy cannot provide is a rule or algorithm by which to test and evaluate spe-
cific claims.’9  

The infinite demand of the other, in Levinas, cannot be reduced to rule-
following. In the words of Lyotard: ‘when the question of what justice con-
sists in is raised, the answer is: “It remains to be seen in each case.”’10 But how 
can such an unwieldy and imprecise un-ethic have any bearing on law, a do-
main which is eminently practical and encased in definitions? In particular, 
how does it relate to the domain of legal motivation? 

 
 
2. REASON, LAW, AND INJUSTICE 

In contemporary jurisprudence, law is widely considered to be a norma-
tive practice. Whether explicitly or implicitly, the common understanding 
that it has the capacity to bear on what people ought to do indicates that it 
does guide (at least some) human action. Reasons and our capacity to act on 
them have long been considered central to normativity and to explaining 
human action and the justice of law,11 and one of reason’s most appealing 
traits in this context is a universal impartiality.12 But in the practical outwork-
ings of reason’s dictates, universal impartiality can impose, in Levinasian 
terms, a totality that is unjust. 

Such injustice poses particular problems in the arena of legal motiva-
tion.  One prominent interpretation of the normative force of law is that of 
                                                 

9
 Perpich, Ethics of Emmanuel Levinas, 126. 

10 
Jean-Francois Lyotard and Jean-Loup Thebaud, Just Gaming, trans. Wlad Godzich (Minneapo-

lis: University of Minnesota Press 1999), 99. 
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Clarendon Press 1962), book III, ch. 16; Aquinas, Summa Theologica, trans. T. Gilby (Cambridge: Black-
friars 1966), q 90 a 4; Kant, ‘On the Common Saying: “This May Be True in Theory, but it does not Apply in 
Practice,”’ in H. S. Reiss (ed.), Kant: Political Writings (Cambridge: Cambridge University press 1991), 73  
[8:290]. 

12
 Though this ‘God’s-eye view’ of reason has been criticized by philosophers like Bernard 

Williams and Pamela Sue Anderson. 
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Joseph Raz,13 according to whose ‘pre-emption thesis’ the directives of a legal 
authority generate reasons for action that exclude or pre-empt otherwise ap-
plicable reasons. In his words,  

… the fact that an authority requires performance of an action is a reason for its 
performance which is not to be added to all other relevant reasons when as-
sessing what to do, but should exclude and take the place of some of them.14 

For example, suppose that Clare drives to work on a road with a speed limit 
of 30mph. According to Raz’s thesis, Clare ought to treat this rule as a reason 
not to exceed this speed and as a reason which pre-empts other reasons. If 
Clare was running late to work, for example, the legal rule would pre-empt or 
exclude this reason (or any other Clare might have) to speed.15 

Raz’s critics point out that there are counterexemplary circumstances in 
which subjects would act for reasons which are allegedly excluded from con-
sideration on Raz’s model. They propose instead a view which has been 
termed ‘the single-order weighing model’. On this view, legal directives do 
not exclude otherwise applicable reasons, but rather provide reasons that 
compete with others in terms of their motivational force, or weight.16  

To return to the example of Clare, let us say that she is an on-call sur-
geon driving in for an emergency shift. A patient is on the brink of death and 
every minute she gains by speeding to the hospital could make a difference. It 
is midnight and the road is clear; it is an unpopulated area. Where Raz’s ac-
count would exclude such reasons from her deliberations, according to the 
single-order weighing model these reasons are admissible to Clare’s decision-
making about whether or not to follow the law. According to this model our 
conduct, as subjects of the law, should be decided on the balance of reasons 
applicable to the situation at hand – with one important caveat: when the 
conduct we contemplate has been prescribed or proscribed by law, relevant 
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reasons must include not only reasons for and against that conduct per se but 
also some law-related reasons.  

That is, when faced with an applicable legal directive we may have rea-
sons to act as the directive requires that emanate not (or not directly) from 
the content of the directive, but rather from certain qualities of our law-
making institutions and procedures or from other attributes unique to law 
(and, in this limited sense, such reasons are content-independent,17 to use 
Hart’s and Raz’s terminology). So Clare must consider not only the risks as-
sociated with following the law or not following it, but the source of the law 
itself. And in the process she may find herself stuck between what she knows 
to be legal and what she believes to be right. 

Recent theorists have concluded that neither of these competing mod-
els, ultimately, is ethically satisfying – the pre-emption thesis is particularly 
vulnerable to counterexamples, where subjects of the law should disobey a 
legal directive for moral reasons that are, in fact, allegedly excluded from the 
subject’s reasoning, or at least indistinguishable from reasons which are. By 
contrast, as we have seen, the single-order weighing model can accommodate 
cases of justified disobedience. However, it does not correspond to important 
phenomenological features of our attitudes towards legal authority, and it 
does not provide a normative framework within which law effectively func-
tions as a guide to right conduct.18 In short, whichever approach is taken, we 
are still left with scenarios where what is ‘legal’ and what is ‘right’ do not co-
incide.  

For Levinas, in situations of this kind the law is totalizing. It undermines 
not only the ethical responsibility of the actor, but moreover her subjectivity, 
which is derived from the principle upon which justice should be based: the 
asymmetrical ethical concern for the other. Asymmetrical responsibility not 
only motivates justice, but is integral to subjectivity. 

Levinas’ challenge to what I have called ‘abstract’ law might be seen as 
one application of his broader attack on a certain European philosophical 
tradition for its indifference to the specifically ethical. To explain, after the 
Second World War Levinas’ focus shifted from criticizing certain elements of 
twentieth-century thought to criticizing the ‘totalizing pretense’ of  the 
Western tradition beginning with Plato, that is, the presumption that phi-
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losophy can unify everything in one synchronic whole. Certain philosophers, 
he charges, uncritically rely on vast concepts such as Hegel’s ‘Spirit’ or Hei-
degger’s ‘Being’, which assimilate individuals into rational processes and 
thereby negate their individuality. ‘Abstract’ law, which attempts to systema-
tize justice, is equally guilty of totalizing – of leaving the realm of the ‘face-to-
face’ encounter in which we interact with persons who are different from 
ourselves – and where Levinas’ sense of the ethical which motivates true jus-
tice is found. 

It is understandable, in view of this, that some interpret Levinas’ project 
as undermining any kind of legal motivation at all, where ‘justice systems’ are 
involved. But what if the ‘content-independent’ reasons referred to above – 
that is, the qualities of our law-making institutions and procedures – were 
not totalizing but rather more particular, and therefore had greater motiva-
tional force? If laws were not so susceptible to injustice, wouldn’t subjects be 
more inclined to adhere to them? 

 
 
3. THE MOTIVATION OF PARTICULARITY 

One does not have to enter imaginary realms to find Levinasian con-
cepts at work in law. A concrete example can be found in the domain of torts. 
In the common law of negligence, operative in the UK and several common-
wealth countries amongst others, one finds a peculiar obligation called the 
‘duty of care’. The duty of care is not the outcome of a contract or self-
interested agreement. Rather, it may be considered the formalization of the 
social contract, the implicit responsibility held by each member of society to 
its other members.19 According to the duty of care (and its inverse, negli-
gence), responsibility is not a quid pro quo, but rather it is asymmetrical, re-
quiring us to listen to others precisely in so far as their interests diverge from 
our own.20 It enables us to balance the contradictory demands of responsi-
bility. The law does this by moving from an absolute language or Yes or No, 
with which we determine those for whom we are responsible, to a language 

                                                 
19

 The leading judicial test for a duty of care in the UK is found in the judgments of Caparo Indus-
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 Harm must be a ‘reasonably foreseeable’ result of the defendant’s conduct; 

 A relationship of ‘proximity’ between the defendant and the claimant; 

 It must be ‘fair, just and reasonable’ to impose liability. 
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 Desmond Manderson, ‘Proximity and the Ethics of Law’, UNSW Law Journal, 28(3), 697. 
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of reasonableness, with which we determine whether or not we have fulfilled 
our responsibility.  

Implicit in the term ‘reasonableness’, of course, is the idea of a social 
judgment. As Stephen Clark writes in response to Michael Moxter, ‘instru-
mental reasoning … must always depend on our grasp of what is intrinsically, 
not instrumentally, good.’21 The social judgment that ‘reasonableness’ in-
volves implies that law, in this context, balances our own actions (or possible 
actions) against our other obligations, expectations, and demands.  

The language of torts thus reflects the theme Levinas’ two main works, 
Totality and Infinity and Otherwise than Being, in offering a reconstruction of 
human selfhood [agency?] based not on identity and ego but rather on ‘an 
ethics of the other’ which is characterized by asymmetrical responsibility to 
the other. Part of this responsibility, for Levinas and for tort law, is derived 
from our ‘proximity’ to others. This proximity is not, for Levinas, a relation-
ship that can ‘be reduced to any modality of distance or geometrical contigui-
ty.’22 It occurs before language, before philosophy, before justice. When ‘rea-
sonableness’ is used in the context of negligence cases, it is a question of ba-
lancing the needs of the injured against our own desires and those of the 
‘third party’: that is, society, other others. 

This may answer part of Derrida’s critique of Levinas. We live in socie-
ties in which needs inevitably clash, budgets and resources are limited, and 
more help is needed (it seems) than could ever be given. Derrida’s question 
was: What happens to asymmetrical responsibility then?  

I cannot respond to the call, the request, the obligation, or even the love of 
another’, he writes, ‘without sacrificing the other other, the other others… I am 
responsible to any one (that is to say to any other) only by failing in my re-
sponsibility to all the others, to the ethical or political generality. And I can 
never justify this sacrifice.23  

The entry of law – which in Derrida’s view reduced the ethical demand 
to a legal formula, a hierarchy of rules and norms and arbitrary equations – 
might indeed appear to herald the demise of ethics. But Levinas’ remarks on 
the entry of the ‘third person’ indicate otherwise. The arrival of the third per-
son – the domain of politics in law – is the moment at which, in Levinas’ 
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words,  ‘I am no longer infinitely responsible for the other, and consequently 
no longer in an asymmetrical, unequal relation.’24 Justice arises from infinite 
asymmetrical responsibility, and yet it is lived in limited, finite responsibility. 
Legal rules do not only restrict our conduct but also preserve our liberty.  

Just as Levinas’ ‘ethics’ has been criticized for vagueness, in one duty of 
care case ‘proximity’ was criticized in the Australian High Court as ‘a legal 
rule without specific content, resistant to precise definition and therefore 
inadequate as a tool’. Nonetheless, in the UK (and elsewhere), it is still one of 
the three criteria for determining whether or not negligence has occurred.  
The common law of negligence makes abundantly clear that we cannot simp-
ly consider law to be the application of ‘rules’, nor justice simply their effi-
cient enforcement. As Desmond Manderson argues, the responsibility that 
Levinas defends is ‘for each of us and for the law itself, a “difficult freedom,” a 
“jurisprudence for adults.”’25 It requires us to give up a concept of law as rule-
fetishism and absolute obedience, of the kind which ‘tends to obsess six-year-
olds, according to Piaget.’26 But this difficult freedom is also a freedom that 
enables consciences to be at rest: for if justice and subjectivity are derived 
from the same source, a politic which is based on that source would enable 
its subjects to live with greater integrity. 

Levinasian ethics certainly does not end the debates about legal motiva-
tion, but it does provide us with a new place to start. According to Levinas, 
the ability to revisit and revise our articulations of responsibility enables 
creative improvement of existing social norms and political structures: 

The feeling that there is still violence evokes a search for a better justice. A 
progressivism of justice belongs to this, as does the possibility of creating out 
of my singularity something for the other. The relation of the one to the other 
does not vanish in justice, but rather the I always hears the call to create some-
thing.27 

The abstractions of Raz and his critics fail to avoid ‘the blind spot of in-
difference’, to borrow a turn of phrase.28 If justice is derived from asymmetry, 
then the question of legal motivation is transformed: a productive antago-
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nism between law and ethics might enable actors to have more faith in the 
law and its processes. Impartiality is not necessarily the crown that graces 
Justice’s head; blindness is not necessarily the best means of preserving in-
sight. We need to recognize that – while rules and absolutes are reassuring 
(in a world where not just six-year-olds are discomfited by shades of grey) – 
we need a new way of seeing. And one such new way might be to think of 
justice and the ethical ‘as a passage from the “universal-all” to “universal-
each”.’29 

 
 
4. RELIGION, SECULAR SOCIETY, AND THE JUST 

So what does this have to do with religion? How can religion contribute 
to understandings of justice in secular societies?  

Stephen Clark criticizes the notion that the State or the law can gain au-
thority by agreeing with what we learn, or some of us learn, in churches or 
other religious groupings, arguing that ‘we learn how to socialize in schools, 
clubs, colleges and work-places much more than in churches.’30 But the Levi-
nasian would point out that we learn in all encounters with the other – 
whether religious or not. So why should particular spheres of influence be 
considered inadmissible to the body of evidence on which we base our socie-
ties’ structures?  Is not the ‘neutrality’ of the State itself a totalizing force? 

Levinas, as we saw above, thought Athens could not establish a just pol-
ity without some foundations from Jerusalem. He claimed that Jewish textu-
ality contains hitherto unexplored philosophical insights which challenged 
totality and enable truly human flourishing; that in addition to the ‘hierarchy’ 
taught by Athens, the ‘slightly anarchical ethical individualism taught by Je-
rusalem [is] simultaneously necessary in order to repress violence.’31  

This is not to say that only one must assent to a religion if one wishes to 
be just, but rather to challenge the idea that particularity of religion is noth-
ing but threatening to the universality of law. Religious members of secular 
societies – such as Levinas – do not always threaten the law by their particu-
larity but rather enable us to understand it, and our motivations for abiding 
by it, in new ways.  Levinas’ works are read by philosophers of many disposi-

                                                 
29

 Upendra Baxi, ‘Judging Emmanuel Levinas? Some Reflections on Reading Levinas, Law, Poli-
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tions – whether theist, atheist, or what have you – and the burden of translat-
ing them into a public rationality is not undertaken solely by the religious. 

Simon Critchley began his recent work Infinitely Demanding with the 
hypothesis that ‘there is a motivational deficit at the heart of secular liberal 
democracy,’ which calls for a ‘motivating, empowering conception of ethics 
that can face and face down the drift of the present.’32 In Levinasian ethics of 
the ‘face-to-face’ we find a source of motivation that, though religious in ori-
gin, has advocates of many faiths or none. It may not command universal 
assent, but as Wolterstorff has argued, the quest for a common set of political 
principles with which all rational citizens concur is a misguided one, and un-
reasonable to expect. What is reasonable to expect is dissensus.33 In a world 
where religious reasons are not intrinsically private and inaccessible, and se-
cular reasons are not inherently available to all, learning how to ‘attend to the 
other’, in Levinasian terms, is of unparalleled importance. 
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In the discussion about the role of religious reasons in the public sphere,     
Habermas has developed a middle-ground position defined by his institutional 
translation proviso. After a presentation of Habermas’s postsecular perspec-
tive, we analyze the specificity of his account of public reason by comparing it 
with the position of John Rawls. We argue that Habermas’s interpretation of 
Rawls’s position is not fully correct and that it is therefore less clear than    
Habermas assumes that Habermas indeed advocates the more inclusionist po-
sition of the two. 

 
KEYWORDS 
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1. HABERMAS’S POSTSECULAR PERSPECTIVE 

In recent years, Jürgen Habermas has become an interesting voice in the 
debate on the role of religion in the public sphere. His approach starts from 
the assumption that current day society should be characterized as a postse-
cular one. In spite of sociological secularization and in spite of what he used 
to believe himself, Habermas now acknowledges that religion will not disap-
pear as a relevant influence neither in the lives of individuals nor in the cul-
tural and political arena.  
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Today, public consciousness in Europe can be described in terms of a ‘post-
secular society’ to the extent that at present it still has to ‘adjust itself to the 
continued existence of religious communities in an increasingly secularized 
environment’.1 

In this postsecular context, a peaceful coexistence of religious and secu-
lar citizens in a democratic constitutional state requires, Habermas argues, a 
complementary learning process. Orthodox religious traditions should be-
come reflexive in the sense that religious citizens should find ways to recon-
cile their own religious beliefs with respect for the freedom of religion of oth-
ers, with the acknowledgment of the independent validity of scientific know-
ledge as well as with the secular character of the constitutional state.2 On the 
secular side, citizens should develop a postmetaphysical thinking which ac-
cepts that religions are not necessarily irrational relics of premodern times. 
Secular citizens should appreciate that religious discourse might contain re-
levant meanings which could perhaps be translated and introduced into se-
cular political discourse. What is at stake here is more than a respectful sen-
sibility for the possible existential significance of religion for other persons. 
The postsecular perspective requires that religious contributions to conten-
tious political issues can be taken seriously and that secular citizens in the 
public sphere must be able to speak with their religious fellow citizens as 
equals.  

Secular citizens, in their role as citizens, may neither deny that religious 
worldviews are in principle capable of truth nor question the right of their de-
vout fellow citizens to couch their contributions to public discussions in reli-
gious language.3 

 
 
2. SHARING THE MIDDLE GROUND 

This postsecular perspective provides the background for Habermas’s 
analysis of the place of religious arguments in public reason. Habermas de-
velops a middle-ground position between exclusionists like Robert Audi on 

                                                 
1
 Jürgen Habermas, Notes on a post-secular society, 2008 

[http://www.signandsight.com/features/1714.html]; Jürgen Habermas, ‘Faith and Knowledge,’ in: idem, 
The Future of Human Nature (Cambridge: Polity Press 2003), 101-115, esp. 104. 

2
 Habermas, ‘Faith and Knowledge,’ 104; Jürgen Habermas, Between Naturalism and Religion 

(Cambridge: Polity Press 2008), 136-7. 
3
 Habermas, Between Naturalism and Religion, 113. 
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the one hand and inclusionists like Nicholas Wolterstorff and Paul Weith-
man on the other. This middle-ground position is defined by what Habermas 
calls the institutional translation proviso. This proviso states that religious 
reasons can be introduced into the debate in the informal public sphere pro-
vided that, in the course of the debate, these religious reasons are adequately 
translated into secular reasons equally accessible to all. Importantly, this 
process of translation has to be completed before the debate crosses over into 
the formalized institutions of democratic decision-making such as parlia-
ment and government.4 The proviso thus operates as a necessary filter be-
tween the informal and the formal public sphere.5 Because legitimate democ-
ratic decisions should be based on a reasonable agreement between all citi-
zens and because the particularity of religious reasons precludes such an 
agreement, these reasons are no longer acceptable in the more formal con-
text of actual decision-making. 

… only those political decisions can count as legitimate that can be impartially 
justified in the light of generally accessible reasons, in other words, that can be 
justified equally toward religious and nonreligious citizens and citizens of dif-
ferent confessions.6 

 
Habermas recognizes that his position has important affinities with 

Rawls’s.7 Like Habermas, Rawls emphasizes that political decisions are le-
gitimate only to the extent that they are based on a reasonable agreement 
between citizens. In the absence of such an agreement, political decisions are 
necessarily coercive for at least some groups of citizens. 

Our exercise of political power is proper and hence justifiable only when it is 
exercised in accordance with a constitution the essentials of which all citizens 
may reasonably be expected to endorse in the light of principles and ideals ac-
ceptable to them as reasonable and rational.8 

In this context, Rawls advocates a duty of civility according to which citizens 
should be prepared to provide reasons in support of their political positions. 

                                                 
4
 Habermas, Between Naturalism and Religion, 130-1. 

5
 For this distinction see Jürgen Habermas, Between Facts and Norms (Cambridge, MA: MIT 

Press 1996), 304-8. 
6
 Habermas, Between Naturalism and Religion, 122. 

7
 Ibid., 119-23. 

8
 John Rawls, Political Liberalism (New York, NY: Columbia University Press 1996), 217, also at 

137. 
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Thereby, the reasons used should be based on the political values of public 
reason, i.e. values acceptable to all reasonable and rational citizens and as 
such part of the overlapping consensus.9 Rawls emphasizes that this duty is a 
moral duty, not a legal duty for in that case it would be incompatible with 
freedom of speech. 

In his latest texts on public reason (The idea of public reason revisited, 
and Introduction to the paperback edition of Political Liberalism) Rawls devel-
oped what he called a ‘wide view of public political culture’ and explained 
more explicitly to what extent religious arguments are allowed to enter pub-
lic debate. He thereby introduced his famous proviso which states that  

reasonable comprehensive doctrines, religious and nonreligious, may be intro-
duced in public political discussion at any time, provided that in due course, 
proper political reasons – and not reasons given solely by comprehensive doc-
trines – are presented that are sufficient to support whatever the comprehen-
sive doctrines are said to support.10  

So, religious reasons are not excluded from public debate but they can only 
be introduced on the condition that in the course of the debate adequate rea-
sons acceptable to all reasonable citizens are also provided. However, in ap-
plying this proviso, two further qualifications should be noted.11 First, Rawls 
indicates that the proviso does not hold for the background culture. In civil 
society religious and other comprehensive doctrines may properly play a role, 
without any restrictions. Secondly, the limits imposed by public reason and 
the proviso do not apply to all political questions indiscriminately, but only 
to those ‘involving what we may call “constitutional essentials” and questions 
of basic justice’.12 As a result, the proviso is in the first place relevant in the 
official discourse of judges, legislators, chief executives, and other govern-
ment officials. 

 
 
 
 

                                                 
9
 Rawls, Political Liberalism, 217; Rawls, ‘The idea of public reason revisited,’ in: Rawls, The Law 

of Peoples (Cambridge, MA: Harvard University Press 2001), 129-180, esp. 135ff. 
10

 Rawls, Political Liberalism, Ii-Iii; Rawls, ‘The idea of public reason revisited,’ 152, 144. 
11
 Rawls, Political Liberalism, I, 213-16, 220-3, 382; Rawls, ‘The idea of public reason revisited,’ 152-

3, 133-4. 
12

 Rawls, Political Liberalism, 214. 
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3. CLARIFYING THE DISTINCTIONS 

Although there are important similarities between the positions of 
Rawls and Habermas, it is interesting to get a better grip on the remaining 
differences. In this regard, Habermas claims to defend the more inclusionist 
position. This claim is, however, partly based on an obvious misunderstand-
ing by Habermas of Rawls’s position.  

The principle of separation of church and state obliges politicians and officials 
within political institutions to formulate and justify laws, court rulings, de-
crees, and measures exclusively in a language that is equally accessible to all 
citizens. By contrast, [Rawls’s] proviso to which citizens, political parties and 
their candidates, social organizations, churches, and other religious associa-
tions are subject in the public arena [in der politischen Öffentlichkeit] is not 
quite so strict.13 

In this quote, Habermas wrongly assumes that Rawls is equally demanding as 
he is in terms of imposing a strict ban of religious arguments in what Haber-
mas would call the formal public sphere. Additionally, Habermas wrongly 
assumes that Rawls applies his proviso to the informal public sphere and 
thereby imposes the proviso to all participants individually, requiring that all 
participants in the informal public debate should be able, in due course, to 
provide secular reasons for all the political positions they defend. This posi-
tion then allegedly contrasts with Habermas’s in the sense that Habermas 
conceives of the duty for citizens in the informal public sphere to provide 
translations of religious arguments into arguments equally accessible to all as 
a collective rather than an individual duty.  

The misunderstandings contained in these claims arise because Haber-
mas wrongly identifies what Rawls calls ‘the political public sphere’ with what 
he himself calls the ‘informal public sphere’ whereas, in fact, the ‘political 
public sphere’ as defined by Rawls basically corresponds to Habermas’s for-
mal public sphere.14 As a result of this confusion, Habermas is two times 
wrong and it is Rawls who actually seems to defend the more inclusionist 
position. In the context of the formal public sphere, Habermas rejects all reli-
gious arguments. In contrast, Rawls allows them here on the condition that 
the proviso is met. In the context of the informal public sphere, which Rawls 
calls the ‘background culture’, Habermas applies his proviso which says that 

                                                 
13

 Habermas, Between Naturalism and Religion, 122. 
14

 Rawls, ‘The idea of public reason revisited,’ 133-4. 
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religious arguments are allowed provided they are translated into arguments 
equally accessible to all before they enter into the formal public debate. For 
Rawls, in contrast, political debate in the background culture is fully open 
and no restrictions whatsoever are imposed.15  

Rawls is also more inclusionist in the sense that his proviso only holds 
for constitutional essentials and matters of basic justice, whereas Habermas’s 
proviso covers all political issues. However, Habermas plausibly argues that 
the distinction between ‘ordinary’ and ‘fundamental’ political issues is moot. 
In our modern legal systems in which basic rights directly affect concrete leg-
islation, the domain of constitutional essentials is much broader than Rawls 
seems to suggest.16 

 
Although there is an important sense in which Rawls is the more inclu-

sionist of the two, Habermas is not completely mistaken. In spite of the fact 
that Rawls leaves the background culture completely open, he nevertheless 
imposes the use of public reason on individual citizens when they are voting 
‘in elections when constitutional essentials and matters of basic justice are at 
stake’.17 Here, Habermas disagrees. He clearly defends the more inclusionist 
position and allows religious people to vote in light of their religious beliefs. 

And certainly the normative expectation that all religious citizens when casting 
their vote should ultimately let themselves be guided by secular considerations 
is to ignore the realities of a devout life, an existence guided by faith.18 

In view of these intricacies, it should be clear that an analysis of the differ-
ences between Rawls and Habermas cannot simply be made in terms of who 
is the more inclusionist. In these terms, a clear-cut answer is not possible. In 
order to better understand their differences, it is necessary to dig a bit deeper 
and to assess more carefully Habermas’s arguments in explaining his differ-
ences with Rawls.  

 
 
 

                                                 
15

 Rawls, ‘The idea of public reason revisited,’ 134, 152, 153 n.51; Rawls, Political Liberalism, I, 215, 

220, 382. 
16

 Habermas, Between Naturalism and Religion, 123, n.18. 
17

 Rawls, Political Liberalism, 215; see also 241-3 and Rawls, ‘The idea of public reason revisited,’ 

135. 
18

 Habermas, Between Naturalism and Religion, 129. 
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4. DIGGING DEEPER. HABERMAS’S THREE ARGUMENTS 

In support of his claim that his own position is more inclusionist than 
Rawls’s, Habermas advances three main arguments.19  

His first is sociological. Although there are examples to the contrary, re-
ligious communities and churches have, in the past, played a positive role for 
liberal political culture.20 In this regard, Habermas mentions Martin Luther 
King and the US civil rights movement, but also American civil religion. En-
dorsing a similar claim by Weithmann, Habermas argues that religious 
movements  

... provide arguments for public debates on crucial morally loaded issues and 
fulfil tasks of political socialization by informing their members and encourag-
ing them to participate in the political process.21 

Rawls’s critics have suggested that Rawls’s proviso might hamper this socio-
logical function of religious communities because the duty to always find 
secular equivalents ‘for every religious statement they pronounce’ threatens 
to undermine their commitment to civil society. Obviously, this critique is 
based again on a misreading of Rawls. Since Rawls has no intention whatso-
ever of imposing the proviso on participants in the wider civil society, the 
critique misses the mark. In fact, Rawls himself cites Martin Luther King’s 
interventions as a clear example of religiously inspired contributions to the 
political process which are in line with the requirements of public reason.22 
Therefore, Habermas is right when he writes that this sociological argument 
is not the central objection to Rawls’s theory.23 
 

Habermas’s second argument is of a more existential nature and hinges 
on the idea that any ‘ought’ implies a ‘can’.  

[...] a state cannot encumber its citizens, to whom it guarantees freedom of re-
ligion, with duties that are incompatible with pursuing a devout life – it cannot 
expect something impossible of them.24  

                                                 
19

 Habermas, Between Naturalism and Religion, 124-32. 
20

 Habermas, Between Naturalism and Religion, 125. See also Paul Weithman, Religion and the 

Obligations of Citizenship (Cambridge: Cambridge University Press 2002), 91. 
21

 Habermas, Between Naturalism and Religion, 125. 
22

 Rawls, Political Liberalism, 249-51. 
23

 Habermas, Between Naturalism and Religion, 125. 
24

 Ibid., 126. 
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The inability referred to could be due to the fact that citizens who take a 
stance on political issues from a religious perspective do not have enough 
knowledge or imagination to find equivalent secular justifications for their 
views. Apart from the lack of knowledge or imagination, the inability to meet 
the proviso could, moreover, also have deeper origins. Endorsing a similar 
claim by Wolterstorff, Habermas emphasizes that it may, from the perspec-
tive of religious citizens, be an existential necessity ‘to base their decisions 
concerning fundamental issues of justice on their religious convictions.’25 In-
deed, genuine faith is not simply a doctrine religious people endorse but also 
a source of energy that nurtures the whole life of the devout person.26 
Habermas therefore concludes that a liberal state, which expressly protects 
religious ways of life, cannot expect religious citizens and organizations to 
justify their political positions independently of their religious worldview. 
This duty can only be imposed on persons in the formal public sphere.27 

With this second argument, Habermas explicitly challenges the exclu-
sionist account of Audi who advocates the principles of secular justification 
and secular motivation.28 For Habermas, it is unrealistic to hold these princi-
ples, because some religious citizens may not be able to fulfil them. Agreeing 
with Weithman that some religious persons are incapable of discerning ‘any 
“pull” from any secular reasons’29, Habermas argues that religious people 
should be able to make contributions to the political debate without having 
to provide adequate translations for their arguments themselves.30 Instead, 

                                                 
25

 Nicholas Wolterstorff, ‘The role of religion in decision and discussion of political issues,’ in: 

Robert Audi & Nicholas Wolterstorff, Religion in the Public Square (London: Rowman and Littlefield 
1997), 67-120, 105. 

26
 Habermas, Between Naturalism and Religion, 127. 

27
 Ibid., 128. 

It remains unclear why translation should already be completed before the debate enters the 
formal decision-making institutions. Habermas writes that we cannot make a split between political 
and religious identity of actors in the informal public sphere, but he still allows this split on the formal 
level. It is not clear why this split here does not remain cause for concern and why Habermas cannot 
allow the inclusion of (non-authoritarian) religious and other metaphysical contributions on all levels 
of democratic deliberation. See also Maeve Cooke, ‘Salvaging and secularizing the semantic contents of 
religion: the limitations of Habermas’s postmetaphysical proposal,’ International Journal for Philosophy 
of Religion 60 (2006), 187-207, 196ff.; Idem, ‘A secular state for a postsecular society? Postmetaphysical 
political theory and the place of religion,’ Constellations 14 (2007) 2, 224-238. 

28
 Robert Audi, ‘The Separation of Church and State and the Obligations of Citizenship,’ Philoso-

phy and Public Affairs 18 (1989) 259-296, 293; Idem, Religious Commitment and Secular Reason (Cam-
bridge: Cambridge University Press 2000) 86, 96. 

29
 Weithman, Religion, 157. 

30
 Habermas, Between Naturalism and Religion, 128. 
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they are allowed to rely on the cooperative efforts of their fellow citizens to 
provide for these translations into reasons equally accessible to all.31 

Although Habermas convincingly distances himself from Audi, it re-
mains to be seen whether his arguments also mark a difference with Rawls. 
Here, it should be noted that Rawls would also reject the principle of secular 
motivation. As long as arguments comply with the proviso it is perfectly ac-
ceptable that they are religiously motivated.  

All those who affirm the political conception start from within their own com-
prehensive view and draw on the religious, philosophical, and moral grounds it 
provides. The fact that people affirm the same political conception on those 
grounds does not make their affirming it any less religious, philosophical, or 
moral, as the case may be, since the grounds sincerely held determine the na-
ture of their affirmation.32 

Regarding the principle of secular justification, Rawls’s position is more am-
biguous. On the one hand, he restricts the scope of the proviso to discourse 
of government officials and imposes no restrictions on public debate in the 
background culture. On the other hand, Rawls recognizes that citizens, at 
least at the time of elections, ‘are to think of themselves as if they were legis-
lators’33 and ‘are to reason by public reason […] whenever constitutional es-
sentials and matters of basic justice are at stake’34. On some readings of 
Rawls, this requirement is not simply restricted to the times of elections but 
implies more generally that (ideal) citizens are always under the moral duty 
to give neutral, political reasons in debates on constitutional essentials.35 
Whichever reading one prefers, however, the requirement for citizens to 
think of themselves as if they were legislators, marks a clear contrast with 
Habermas’s position which is more inclusionist because it does not object to 
the contributions to the informal public debate of monoglot religious citizens 
unable to translate their own religious contributions into secular language 
and because it does not require them to base their votes on secular reasons.36 

                                                 
31

 Habermas, Between Naturalism and Religion, 130-2. 
32

 Rawls, Political Liberalism, 147-8; see also 241-2. 
33

 Rawls, ‘The idea of public reason revisited,’ 135. 
34

 Rawls, ‘The idea of public reason revisited,’ 168. Also Rawls, Political Liberalism, 240-1. 
35

 Cf. Rawls, Political Liberalism, 15-17. For discussion see Cristina Lafont, ‘Religion in the public 

sphere: remarks on Habermas’s conception of public deliberation in postsecular societies,’ Constella-
tions 14 (2007) 2, 239-259, 240, 242, 256 nt. 20 

36
 Habermas, Between Naturalism and Religion, 129-30. 
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Although, here, Habermas’s proviso seems to come out as the more in-
clusionist one, it should be noted that his allowance for the contributions of 
monoglot citizens is not without problems. First, it is unclear why religious 
citizens should be allowed to remain monoglots, unable and/or unwilling to 
translate their own religious arguments into a generally accessible language 
whereas secular citizens should not have the same privilege. In this regard, 
Lafont points out that this privilege itself is problematic because it is non-
generalizable.37 It is not only a violation of the basic principle of political 
equality, but, more importantly, if all religious citizens were to make use of 
their prerogative, it is totally unclear how the institutional translation proviso 
could ever be upheld. Secondly, the acceptance of monoglot religious contri-
butions seems to be inconsistent with some of Habermas’s other claims, most 
notably when he describes the cognitive burdens and epistemic duties reli-
gious citizens have to assume in a postsecular society. Here, Habermas 
clearly states that religious citizens are themselves responsible for ascertain-
ing the compatibility of their religious doctrines with the basic egalitarian 
and individualistic moral presuppositions of the modern constitutional 
state.38  

 
The third argument Habermas advances concerns the semantic potential 

of religious arguments. It is a core concern of Habermas’s postsecular ap-
proach that the content of religious contributions to the public debate should 
be taken seriously. The Rawlsian proviso seems to imply that religious argu-
ments do not perform any semantic work and leave the content of public rea-
son unaltered.39 Rawls argues that  

[...] the introduction into public political culture of religious and secular doc-
trines, provided the proviso is met, does not change the nature and content of 
justification in public reason itself.40 

                                                 
37

 Lafont, ‘Religion,’ 251, 257-8. 
38

 Habermas, Between Naturalism and Religion, 137. 
39

 James Boettcher’s comparison of Rawls and Habermas in his, ‘Habermas, religion and the eth-

ics of citizenship,’ Philosophy & Social Criticism 35 (2009) 1-2, 215-238 fails to consider the differences 
between both authors in terms of the potential semantic impact of religious arguments on public rea-
son. As argued below, it is precisely here that the main differences between them are located. 

40
 Rawls, ‘The idea of public reason revisited,’ 153. 

It could be objected here that Rawls has argued that his view of public reason is more open and 
dynamic than is often suggested. This alleged openness derives from the fact that public reason con-
sists of a dynamic family of political conceptions (Rawls, Political Liberalism, lii-liv; Rawls, ‘The idea of 
public reason revisited,’ 581-6). However, this is not in line with Rawls’s argument that the overlapping 
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For Habermas, in contrast, religion has a special power to give expression to 
important moral intuitions and ‘can also open the eyes of citizens to aspects 
that were hitherto neglected.’41 Crucial for Habermas but absent in Rawls, is 
the idea that religious speech is a serious vehicle for original truth contents 
that can be preserved in the translation process of making arguments equally 
accessible to all.42 

A full analysis of the relevant differences between Rawls and Habermas 
regarding the semantic role of religious contributions is complicated. Al-
though we have elaborated on this issue elsewhere43, the different scope of 
the present paper does not allow us to go through the whole argument in 
detail. Suffice it to say, here, that the completeness of Rawls’s political con-
ception of justice plays a crucial role. Since public reason as a set of political 
conceptions, is self-contained, it cannot allow for any genuine semantic ref-
erence to the comprehensive doctrines present in society. For Habermas’s 
deliberative model, in contrast, the idea of public reason is an essentially pro-
ceduralistic and constructivist one. This means that discourse theory only 
presupposes a very thin and still very vague consensus on the notion of au-
tonomy as the core value of public deliberation. In order to further elaborate 
what this means, the public debate cannot rely on some given substantive 
idea of public reason, but needs to receive further input from the citizens 
themselves. As a result, the outcome of deliberation will necessarily be co-
lored by the cultural, religious and other comprehensive doctrines present in 
society. 

We can illustrate this by means of Wolterstorff’s well known example of 
a religious argument concerning the need for unconditional access to the 
basic means of subsistence.44 Here it should be clear that the advocacy of ba-

                                                                                                                                          
consensus is ‘freestanding and complete’. We cannot elaborate on this unresolved dilemma at the core 
of Rawls’ theory here. See, however, Stefan Rummens, ‘The semantic potential of religious arguments. 
A deliberative model of the postsecular public sphere,’ Social Theory & Practice 36 (2010): 385-408, esp. 
400 n.48. 

41
 Habermas, Between Naturalism and Religion, 264, see also 2, 131, 139-40, 245. 

42
 In fact, Habermas argues in a review article of Rawls’s recently published BA thesis, that 

Rawls’s political liberalism itself is an ‘outstanding example of a philosophical translation’ and ‘a philo-
sophical reshaping’ of ideas and motives originating in a religious comprehensive doctrine. Jürgen 
Habermas, ‘The “Good life” – A “Detestable Phrase”: The significance of the Young Rawls’s religious 
ethics for his political theory,’ European Journal of Philosophy 18 (2010) 3, 443-454.  

43
 See Rummens, ‘The semantic potential’.  

44
 Nicholas Wolterstorff, ‘Why we should reject what liberalism tells us about speaking and act-

ing in public for religious reasons,’ in: Religion and Contemporary Liberalism, P. J. Weithman (ed.), 
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sic social rights as such poses no big problems for either Rawls or Habermas, 
since these rights can easily be argued for in generally accessible terms refer-
ring, for instance to the means necessary for the effective realisation of the 
individual autonomy of citizens. Interestingly, however, the debate on the 
precise content of social rights is a very lively and complex debate, in which 
many different values need to be weighed against each other. Now, obviously, 
if someone approaches these issues from a background such as Wolterstorff’s, 
it is clear that his weighing of these different aspects (merit, talent, tastes) 
and of the values involved will be influenced by his background comprehen-
sive doctrine. For the Habermasian approach, which rejects the idea of a self-
contained conception of autonomy, such an influence is not only unproble-
matic but actually inevitable. Because the a priori idea of autonomy is neces-
sarily vague and underdetermined, no strictly political answer (in the sense of 
Rawls) concerning the proper weighing and ordering of values is available. It 
is precisely the purpose of democratic deliberation for citizens to engage in 
an attempt to convince others of the relevance of their specific interpretation 
of what the requirements of autonomy are. A successful translation of a reli-
gious argument is, thereby, an argument or series of arguments which suc-
ceeds in convincing others of the general adequacy of an ordering and weigh-
ing which are religious in origin. Although, of course, the explicit references 
to religious sources of authority will be filtered out during the translation, the 
specific ordering of values which succeeds in convincing others constitutes 
that part of the original semantic content which is transferred into public 
reason. For Rawls, in contrast, the coloring of the idea of autonomy by the 
different comprehensive doctrines present in society which ensues from such 
a constructive deliberative process is unacceptable. He believes that an order-
ing of values needs to be made within the political conception itself because, 
otherwise, these values would remain “puppets manipulated from behind the 
scenes by comprehensive doctrines.”45 Rawls, in contrast with Habermas, 
does not allow the reference to a religious background doctrine to do any 
genuine semantic work when it comes to the elaboration of the requirements 
of autonomy. Precisely in this significant respect, Habermas’s deliberative 
theory takes a markedly more inclusionist stance towards religious argu-
ments than Rawls’ political liberalism. 

                                                                                                                                          
(Notre Dame, IN: University of Notre Dame Press 1997), 162-81, 162; Audi & Wolterstorff, Religion in the 
Public Square, 162-3. 

45
 Rawls, ‘The idea of public reason revisited,’ 145. 
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With this third and most convincing argument Habermas does not so 
much emphasize the right of religious citizens to take part in public discus-
sion, but rather the loss for society as a whole in case they are prevented from 
doing so. Because we can never anticipate what we might learn from them, it 
is important to conserve as much as possible all cultural sources that nurture 
citizens’s solidarity and their normative awareness.46  

… for it cannot be sure that secular society would not otherwise cut itself off 
from key resources or the creation of meaning and identity. Secular citizens or 
those of other religious persuasions can also learn something from religious 
contributions under certain circumstances, for example, when they recognize 
buried intuitions of their own in the normative truth contents of a religious ut-
terance.47 

 
 
5. CONCLUSION 

Summarizing our comparison of the Rawlsian and the Habermasian 
proviso, we come to a balanced conclusion. On the one hand, Rawls is more 
inclusionist than Habermas because for Habermas the transformation of reli-
gious into political arguments already has to be completed in the informal 
public sphere. Rawls, in contrast, leaves this informal sphere totally free and 
also allows religious arguments in the formal public sphere provided political 
reasons supporting the same position can be found in due course. On the 
other hand, Habermas is more inclusionist in the sense that Rawls seems to 
impose the proviso on all individuals as far as they vote on or even simply 
debate issues concerning constitutional essentials. Habermas regards such a 
demand as an unacceptable psychological burden on religious citizens who, 
in his opinion, are allowed to participate in public debate while, at the same 
time, remaining religious monoglots. Concerning the semantic impact of the 
proviso, finally, Habermas distinctively claims the more inclusionist position. 
Where Rawls states that the proviso guarantees that the political content of 
public reason remains unaltered, Habermas points out that religious argu-
ments can have a genuine semantic impact on the agreement at the end of 
the debate.  
 

                                                 
46

 Habermas, Between Naturalism and Religion, 111. 
47

 Ibid., 131. 
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ABSTRACT 

This paper puts forward the notion of ‘Religious Tolerance Relativism’ (RTR), 
which is thought to help in coming to understand the diversity of religions. In 
short, RTR aims at the proper treatment of one’s fellows, and prescribes that 
one should not express the opinion that another’s religious beliefs are wrong, 
lacking, or mistaken. In this paper, I present five arguments that challenge the 
RTR position. 

 
KEYWORDS 
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INTRODUCTION 

The presence of a variety of religions in our societies is a fact. However, 
how we best respond to this fact is the topic for debate. The following paper 
will address five arguments against one specific response to religious diversi-
ty, namely Religious Tolerance Relativism. 
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WHAT IS RELIGIOUS TOLERANCE RELATIVISM? 

Religious Tolerance Relativism (RTR) is one way of dealing with the di-
versity of religion. It is made up of two aspects, the first being an argument as 
to the importance of tolerating other people’s religious beliefs. In its simplest 
form it can be expressed in the following way: 

1) It is of the utmost importance to be tolerant of one’s fellows; this in-
cludes being tolerant of the other’s religious beliefs, and 

2) Expressing the opinion that another’s religious beliefs are wrong, lack-
ing or mistaken is not being tolerant of these religious beliefs, and 
therefore 

3) One should not express the opinion that the other’s religious believers 
are wrong, lacking, or mistaken.  

The second aspect of Religious Tolerance Relativism is a notion of quali-
fied truth. This understanding of truth is most simply formulated in the use 
of the phrase ‘true-for-me’ and/or ‘true-for-you’, and comprises the relativist 
portion of RTR. 

In other words, the Religious Tolerance Relativist position is that criti-
cism of religious beliefs is equal to intolerant behavior toward the individual 
holding those beliefs. Wilfred Cantwell Smith has expressed a similar view,1 
and this is the position that will be addressed in this text. 

 
 
WHAT I AM NOT GOING TO DISCUSS 

In an effort to stave off unnecessary question and/or criticism, I would 
like to now point out several interesting aspects that will not be discussed 
further in this paper, but are none the less relevant to the broader discussion. 

The term ‘tolerance’ is used instead of ‘respect’, and no definitions of the 
terms are given. Inherent to my understanding and formulation of RTR are 
the ideas of human dignity and human rights with which I assume the reader 
is familiar. The extent to which I am justified in this assumption and the issue 
of whether or not these ideas prescribe merely tolerance or additionally re-
spect is up for discussion, but will not be dealt with here. 

                                                 
1  Wilfred Cantwell Smith, Religious Diversity (New York, NY: Harper and Row 1976), 14. 

‘…except at the cost of insensitivity or delinquency, it is morally not possible actually to go out into the 
world and say to devout, intelligent fellow human beings: “…we believe that we know God and we are 
right; you believe that you know God, and you are totally wrong.”‘ 
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In addition, there are of course various ways in which the opinion that 
another’s beliefs are wrong, lacking, or mistaken can be expressed. These 
ways can, in and of themselves, be kinder or more aggressive, and can reflect 
a more or less tolerant attitude. However, it seems reasonable that the desire 
to be tolerant results, at least in part, in tolerant behavior. To that end, I will 
assume that expression of the opinion that another’s religious beliefs are 
wrong, lacking, or mistaken, even when made in the kindest and most res-
pectful manner, results in the non-proper treatment of one’s fellows. 

 
 
PRESENTATION OF THE FIVE ARGUMENTS AGAINST RTR 

It should be noted that each of the arguments presented here will not be 
dealt with in equal detail; more is said about the first two than is said about 
the following three. Additionally, please note that there is no priority given to 
the order in which they are discussed. 

 
Argument 1: All Beliefs Are Created Equal 
There are both religious and secular contexts that seem to employ the 

understanding that religious beliefs are somehow different than other beliefs 
and therefore require special treatment. This argument addresses this specif-
ic understanding. Special treatment can be understood in the following way: 
for example, the taking of statements concerning human rights or ethics in a 
realist sense (that they are true because they correspond to the way the world 
is, independent of culture, context, or the subject expressing them) while at 
the same time arguing that religious beliefs cannot be understood in the 
same way. This special treatment of religious beliefs (possibly taking the form 
of focus on the subjective, contextual, and/or ‘true-for-me’ aspects) points to 
inconsistent reasoning. This move, no doubt, is motivated by RTR and a de-
sire to treat one’s fellows properly. However, this display of inconsistent rea-
soning is troubling. No special treatment of religious beliefs is warranted; 
religious beliefs are of the same ‘stuff’ as all other beliefs.   

Let us now take a closer look at what a religious belief is by examining 
what it is that makes religious beliefs religious. Right away, we can discount 
the possibility of beliefs being religious because they are ‘active in their faith’. 
One might call my Aunt Gladys religious because she attended church regu-
larly, but one cannot say the same thing of a belief. The adjective ‘religious’, 
when applied to beliefs, does not describe a given behavior. It seems to me 
that the only alternative is that it answers the question ‘of what it is made’. 
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Simply put, what makes religious beliefs religious is that the content of the 
belief has to do with religion. 

Now if what makes a religious belief religious is that it expresses some-
thing to do with religion, then we ought to have countless number of other 
sorts of beliefs alongside our religious ones. For example, one can have: phi-
losophical beliefs, time beliefs, transportation beliefs, and even what-my-
children-will-eat-for-dinner beliefs. These other beliefs may be very closely 
related to one’s  religious beliefs (as in the case of ethical beliefs), or the rela-
tionship may be seemingly nonexistent (as in the case of lawn-maintenance 
beliefs). In many cases, the same belief can be classified as more than on type 
of belief. For example, the belief that it will rain later today would reasonably 
count as both a weather belief (because it has to do with rainy conditions) 
and a planning-my-day belief (because it has to do with remembering to 
bring my umbrella). 

In addition, some beliefs might be counted by the same person as reli-
gious in one situation and not in another; and, the same belief could be re-
garded as religious by some but not by others. Finally, now that religion is 
considered by some as ‘way of life’ beliefs whose contents have little or no 
connection to traditional religious subjects may be considered religious. The 
belief that God does not exist might be counted by many Atheists to be a re-
ligious view; similarly, the belief in the integrity of the individual may be con-
sidered religious by the Secular Humanist.  

But, even given the existence of other kinds of beliefs and difficulties in 
determining which beliefs are specifically the religious, one could respond 
that religious beliefs are especially important to the creating and maintaining 
of existential meaning in light of life’s inevitabilities. The claim is that their 
special standing lies in this task. 

My response however is this: What is it about the task of creating and 
maintaining existential meaning that is so different than all the other tasks 
that our non-religious beliefs accomplish? In other words, if religious beliefs 
deserve special treatment because they are integral to existential meaning, 
isn’t this task simply one among many? Surely it can be argued that the task 
of finding and ingesting nutrition is at least as important as dealing with life’s 
inevitabilities. At best, the task of meaning making when faced with life’s in-
evitabilities can be placed on the same level as the various tasks concerning 
one’s bodily survival. So this puts meal-making beliefs (integral to nourish-
ment) on par with religious beliefs (integral to coping with inevitabilities). 
The religious beliefs are not in any way special. Simply put, all beliefs have 
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content; the content varies, as does the usefulness of the specific belief in any 
given situation. This is the case for all beliefs, including our religious ones. 

 Now, this is not to say that religious beliefs are very important or spe-
cial to the people that have them. It could very well be the case that, for any 
given person, religious beliefs: play an overwhelmingly large roll in their lives, 
outnumber all of their other beliefs, build the foundation upon which all oth-
er beliefs rest, and/or fill a function that no other type of belief can do. It 
could even be the case for some individuals, that what makes religious beliefs 
so extraordinary is that they have so few of them. This sort of specialness, 
having to do with the valuation of a given belief with a specific content, is not 
what I propose we deny. Simply put, I would like to challenge considering 
religious beliefs, as a type of belief, as being different from other beliefs. 

In short, various beliefs are more or less important in being able to con-
tribute to the task at hand. This is the case for all beliefs and all tasks; there is 
no reason to treat religious beliefs any different than our other beliefs. For 
those willing to ascribe to realist truths in some areas (for example about 
human rights), the burden is on them to explain why religious beliefs cannot 
be treated in the same way. 

 
Argument 2: Be Reasonable 
Aristotle, in his Nichomachian Ethics, states that ‘We should not seek 

the same degree of exactness in all sorts of arguments alike, any more than in 
the products of different crafts’.2 Now admittedly, he was discussing ethics 
and he placed metaphysics at the top of the hierarchy of sciences, reasoning 
that one had to know of what the world was made before being able to ex-
amine it more closely. But, although the idea of ‘metaphysics as the founda-
tion of science’ is hardly a view that is accepted today, Aristotle’s point about 
evidence still holds. One can hardly demand that the precision that can be 
found in the field of physics be expected in sociology. In other words, the 
unit of measurement is smallest and the predictability is highest at the phys-
ics end of the hierarchy. Precision and predictability decrease as one moves 
toward the sociology end of the scale. 

Metaphysics is a controversial subject; everyone seems to have an opi-
nion. In today’s society science has taken over the roll that metaphysics once 
played, contributing to the description of the way the world is. Metaphysics 
has been relegated to philosophy and, given recent developments, is consi-

                                                 
2  Aristotle, Nicomachean Ethics (Indianapolis 1985), 3. 
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dered by many to be a lost cause. However, putting this aside, were one to 
include metaphysics in the hierarchy of scientific disciplines, it would be 
placed furthest away from physics. The unit of measurement would be rela-
tively largest and the predictability relatively lowest. 

Now, one could argue that we simply do not have access to the world ‘in 
itself’, uninfluenced by our preconceptions, and that because of this it is not 
possible to measure the world ‘as it is’. Therefore, the argument continues, 
there is no point in attempting to discover the description of the world. In 
conclusion, it is either the case that there is no description of the world ‘as it 
is’ or that we have no access to this description; hence the abandonment of 
the metaphysics project. 

Although agreeing with the first part of this argument, I do not ascribe 
to the conclusion. I do not believe that metaphysics is a lost cause, although I 
cannot simply write off the challenges that postmodern thinking poses. Even 
if there is no perfect description of the world in itself to be had, there are de-
scriptions that are more or less correct. Our realist natures do not allow us to 
believe whatever we want. This in combination with the fact that we ought 
not to demand more evidence than is reasonable (given the discipline), 
means that it is quite possible to make realist claims about religion, without 
traditional scientific evidence. We have no right to expect of metaphysics the 
exactness that is possible in other disciplines; those demanding ‘proof’ or 
‘hard evidence’ will be sorely disappointed because it is, at least at this point, 
simply not to be had. In short, one can be justified in making realist claims 
concerning religion despite the lack of evidence, because the demand for evi-
dence is unreasonable. This means that we may be more often wrong than 
right, and that it may be impossible to know undoubtedly which is the case. 
Neither of these however, prohibits the believing or expression of religious 
realist claims. 

 
Argument 3: If You Don’t Look You Won’t Find 
The use of religious tolerance relativism is, no doubt, grounded in the 

desire to act appropriately towards one’s fellows. However, it is worth looking 
at the cost of such an understanding. 

Simply put, if religious beliefs are understood as relative there is no hope 
of ever discovering realistic truths (concerning religion). Similarly, if we de-
cide that it is not worth looking for realistic truths, then we might miss them 
were they ever to make themselves more apparent. 
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I should make clear that it is not my intention to propagate for the ab-
andonment of all other disciplines in favor of religious truth searching. What 
I do find reasonable is openness toward the possibility of realistic religious 
truths. This openness might just be the key to avoid missing what would un-
doubtedly be an amazing discovery. Accept relativism and one might never 
know what has gone undiscovered. Give realism a chance and the payout 
might just be extraordinary. 

 
Argument 4: Avoid Inconsistency 
Simply put, the relativist would like to claim that there are no realistic 

truths. Truth for the relativist is dependent upon cultural, historical, and 
even subjective aspects; correspondence is not the deciding factor, and there-
fore no realistic truths can be made. 

Here however, the relativist runs into the same problem as our ‘tolerant 
fellow’ from argument one, the one who wanted to claim that religious beliefs 
require special treatment. For, inherent to the relativists’ position is a realis-
tic claim: that all truths are relative. Now, the relativist could claim that all 
truths are relative, except the claim that all truths are relative, but she seems 
to have dug herself into a hole. The relativist is now left with the difficult task 
of arguing for the non-possibility of realist truths while, at the same time, 
requiring the specific realistic truth: ‘All truths are relative’. This seems to me 
an impossible task; and highlights the inconsistency in the relativists’ line of 
thinking. 

 
Argument 5: Conflict Can Be Advantageous 
History is filled with examples of conflict that have ended in violence.  

Perhaps this is why people are so afraid of disagreement. However, it is worth 
investigating what is to be gained (and lost) by simply making the relevant 
‘umbrella’ bigger, so that real differences are downplayed. Why is it always 
better to identify and discuss the similarities? 

I propose that it is not always better to focus on that which things have 
in common; there is real advantage to having actual disagreement. The ad-
vantage is this: It is when we are forced to try to take into account two (or 
more) seemingly incompatible views that we become the most creative in our 
solutions. The fact is, that the way we think about things changes over time. 
‘Advancement’, ‘development’, ‘progress’, ‘paradigm shift’, and ‘new creative 
ways of thinking’ are all concepts with which we are familiar. We move for-
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ward in our thinking, finding and using better, more useful theories and 
ideas. Conflict is integral to this progress. 

Philosophers can be regarded as ‘problem solvers’, taking on the task of 
reflection in order to formulate betters ways of thinking; our job is to contri-
bute to the discussion. This is the case regardless of subject matter; it applies 
to philosophy of religion just as it does to any other area of philosophy. No 
doubt do some, if not all, of those who read this text have an idea or way of 
thinking about something that he or she feels is better somehow than the 
present understanding. Were there no problems to be solved, if differences 
were downplayed and concepts simply broadened, there would be no creative 
solutions. This is true even for ideas having to do with religion. 

In short, when incompatible views are simply accepted as ‘the way it is’, 
written off as reflecting a complicated world, there is no impetus to try and 
resolve the tension between them. On the other hand, when we accept real 
disagreement and/or incompatibility we can struggle to find a solution. 
Sometimes, we succeed and advancement is achieved. 

 
 
CLOSING 

These arguments (separately or even together) should not be expected 
to convince everyone. However, these five arguments give serious reason to 
examine the validity or usefulness of Religious Tolerance Relativism. At the 
very least, the burden now lays upon the Religious Tolerance Relativist to 
argue for the use of RTR in light of the challenges presented. 
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 INTRODUCTION 

Concerning ‘the return of religion’ and the attention given to religion by 
law, international legal scholar David Kennedy has noted that ‘we normally 
return to religion less to question than to confirm our eclecticism, less as a 
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displacement of secularism than as a continuation of its will to power.’1 Other 
commentators have recently highlighted what they consider a disturbing 
trend in the reasoning of the European Court of Human Rights in Strasbourg 
(hereafter the Court):2 in cases regarding religion, increasing emphasis is put 
on the principle of secularism and the ‘secular’ public sphere in a way that 
critics consider detrimental to individual religious freedom. 

The focus of this article is religious freedom in European human rights 
discourse, and more precisely, in the case law of the Court. What sort of ‘reli-
gious person’ and notion of ‘religion’ do we find at the heart of this dis-
course? I approach this question by way of reflecting not only on contempo-
rary human rights discourse, but on law and religion more generally; fur-
thermore, I will link this to the religious-secular dichotomy. My claim is that 
the Court’s current discourse does not reveal an entirely new conceptualiza-
tion of religion; rather, it shows a defense of established foundational notions 
of society and of faith. These notions are then reinforced in situations where 
they are viewed as challenged. 

 
 
1. APPROACHES TO RELIGION IN LAW 

Two distinguished scholars in the field of law and religion recently la-
beled the act of defining religion in a legal context as ‘partisan in nature.’3 
Defining religion is not a neutral exercise, but rather normative in character, 
since a definition can function as endorsement or exclusion in various ways. 
A certain sense of neutrality or impartiality may be intrinsic to our image of 
law. However, the mentioned scholars are challenging various mispercep-
tions about what neutrality means and does not mean in relation to law, in 

                                                 
1
 David Kennedy, ‘Losing Faith in the Secular: Law, Religion, and the Culture of International 

Governance,’ in: Religion and International Law, Mark W. Janis & Carolyn Evans (eds.), (The Hague: 
Martinus Nijhoff 1999), 318. Some of the points made in this article have been elaborated in more detail 
in Pamela Slotte, 'Huvuddukar, krucifix och högtidsfirande: Religiöst och sekulärt i europeisk 
människorättsdiskurs,' in: Mot bättre vetande: Festskrift till Tage Kurtén på 60-årsdagen, Mikael Lind-
felt, Pamela Slotte & Malena Björkgren (eds.), (Åbo: Åbo Akademis förlag, 2010), 213-266. 

2
 See e.g. Malcolm D. Evans, ‘Freedom of religion and the European Convention on Human 

Rights: approaches, trends and tensions,’ in: Law and Religion in Theoretical and Historical Context, 
Peter Cane, Carolyn Evans & Zoë Robinson (eds.), (Cambridge: Cambridge University Press 2008), 291-
315; Ingvill Thorson Plesner, Freedom of religion and belief – a quest for state neutrality? (Oslo: Oslo 
Coalition on Freedom of Religion or Belief 2008). 

3
 W. Cole Durham Jr. & Brett G. Scharffs, Law and Religion: National, International, and Compar-

ative Perspectives (Dordrecht: Wolters Kluwer 2010), 42. 
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order to make a point about the task of legal protection and how the concep-
tualization of this task is related to assumptions about religion, to ideas 
about what religion is all about, and to its role and meaning in human life.4 

Legal scholars’ and courts’ approaches to religion are generally catego-
rized in several distinct yet frequently overlapping ways: substantive, func-
tional, analogical, or deferential (the last designating an approach that focus-
es on or defers ‘to the self-understanding of the adherent as the baseline for 
defining what is and what is not religious’5). 

Definitions or ‘non-definitions’ are constructed with regard to the con-
ceived purpose and task of law in relation to religion. The role of a court and 
a judge, for example, is not the same as the role of a theologian or religious 
scholar. The sorts of definitions that a theologian might stipulate as mea-
ningful are not of self-evident value to the judge doing his job in applying the 
law. For a court, a definition of descriptive value will not do. A court needs 
tools to rule on conflicts between opposing claims and to sort through com-
peting narratives, to the benefit of one party and the detriment of another. 
The court must reach a decision. If, for example, a court concluded its pro-
ceedings by noting that we can simply understand what is taking place here 
in this way, this would not be sufficient. And of course, there is also the pos-
sibility of a judge declaring a mistrial. 

The court’s need to decide has an influence on what law focuses on 
when it comes to ‘religion.’ As Clifford Geertz has famously put it, law is a 
specific way of imagining the real.6 The Court explicitly denies that its mis-
sion is to determine what is or is not religion. Moreover, it also refrains from 
assessing what it calls the legitimacy of particular beliefs. What it considers 
taking a stand on are state interventions in people’s lives and whether these 
are justified. This is determined based on a fixed set of criteria. State interfe-
rence with a person’s freedom to manifest his or her faith must be prescribed 
by law, must be necessary in a democratic society in the interest of public 
safety or for the protection of public order, health, morals, or the rights and 
freedoms of others. Furthermore, it is not enough that there is a legitimate 

                                                 
4
 Durham & Schraff, Law, 40-44. 

5
 Durham & Scharffs, Law, 40. See also Durham & Scharffs, Law, 45-48; Lucy Vickers, Religious 

Freedom, Religious Discrimination and the Workplace (Oxford: Hart 2008), 15-22. 
6
 For the reference to Geertz, see Richard Ashby Wilson & Jon P. Mitchell, ‘Introduction: The So-

cial Life of Rights,’ in: Human Rights in Global Perspective: Anthropological studies of rights, claims and 
entitlements, Richard Ashby Wilson & Jon P. Mitchell (eds.), (London: Routledge 2003), 5. 
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aim and a legal basis for the interference; the interference must be propor-
tionate to the legitimate aim pursued. 

The role of human rights law is to define boundaries for how states may 
act in relation to persons and groups of persons, and so the Court adjudicates 
the boundaries of religious freedom. So we are not, it would be argued, deal-
ing with a case of ‘subjective judging’ because of the ambiguity of the concept 
of religion. This is the explicit approach to cases concerning faith and its ma-
nifestation. However, explicitly abstaining from defining religion does not 
mean that the Court’s work is free from some implicit notion of religion. De-
spite explicit non-policy as regards ‘religion,’ the Court makes certain as-
sumptions. How do we get at these? My approach in what follows will take 
up the concept of religion in light of that proposed by (among others) Talal 
Asad and William Cavanaugh. 

 
 
2. THE RELIGIOUS - SECULAR DICHOTOMY 

According to Cavanaugh, religion ‘is a constructed category, not a neu-
tral descriptor of a reality that is simply out there in the world.’ As a term, 
religion ‘has been used in different times and places by different people ac-
cording to different interests.’7 Cavanaugh and Asad urge us to fix our gaze 
on concrete practices where ‘religion’ is employed and ask ourselves the pur-
pose of its application. Why under certain conditions is something called ‘re-
ligion’? What power configurations are authorized by the way ‘religion’ is 
used?8 Of particular importance here is Asad’s and Cavanaugh’s emphasis 
that the category ‘religion’ as commonly used is tied up with the history of 
Western modernity and is therefore inseparable from the creation of what 
Asad has called religion’s ‘Siamese twin “secularism.”’9 The religious and the 
secular are dependent on each other for their meaning. 

Why is this approach fruitful for the topic of this article? Commentators 
today observe that the protection of a secular public sphere (and here I do 
not distinguish between ‘public’ and ‘political’) is seemingly becoming more 
important to the Court. This may seem surprising, given that the Court has 
                                                 

7
 William Cavanaugh, The Myth of Religious Violence: Secular Ideology and the Roots of Modern 

Conflict (Oxford: Oxford University Press 2009), 58. 
8
 Cavanaugh, The Myth, 119; Talal Asad, Formations of the Secular: Christianity, Islam, Modernity 

(Stanford, CA: Stanford University Press 2003), 25, 201. 
9
 Talal Asad, ‘Reading a Modern Classic: W. C. Smith’s The Meaning and End of Religion,’ Histo-

ry of Religions 40 (2001), 221. See also Cavanaugh, The Myth, 58. 
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traditionally accepted a wide range of so-called church-state arrangements 
and division of competences as compatible with the European Convention 
for the Protection of Human Rights and Fundamental Freedoms (hereafter 
the Convention). Different kinds of state support or preferential treatment 
and symbolic identification with a certain faith community have not neces-
sarily been considered objectionable. It has even been accepted that a state 
be officially confessional, as long as it is possible for adherents of other life 
stances to live out their faith, not to be discriminated against, et cetera.10 

However, the new emphasis on secularism is not necessarily surprising: 
in the Court’s insistence on the secular we catch a glimpse of a notion of reli-
gion and the religious person that is not, I argue, new. In its argumentation 
concerning freedom of religion, the Court falls back on a specific way of dis-
tinguishing between religious and secular that structures its reasoning. 
Moreover, in order to gain a meaningful understanding of the current discus-
sion, attention must be paid to what Asad has called the historical grammar 
of a concept.11 The concept of religion as found in European human rights 
discourse has a history that has left its marks on today’s way of imagining and 
speaking about religion. 

 
 
3. HOW DOES THIS PLAY OUT IN COURT? 

As seen, the issue of legitimate state interest plays a role when deter-
mining limits to the religious freedom of individuals and groups. This influ-
ences the verdict of whether state intervention is acceptable in the eyes of the 
Court. Concrete state interest varies from issue to issue – sometimes it is con-
sidered to be covered by the list of fixed criteria and thus legitimate, and 
sometimes not. Moreover, the Court needs to decide whether the actions 
taken by a state have been proportionate to the legitimate aim pursued, and 
the Court reaches different conclusions in different specific cases. 

What is claimed today, however, is that the protection of the secular 
public sphere is considered ever more important even if it is not explicitly 
listed in Article 9.2 among the fixed criteria for when a state may legitimately 
interfere with the freedom of religion. This has brought about a partial rein-
terpretation of the role of states. The Court increasingly explicitly emphasizes 
the secular character of the public sphere, as a way to envision state neutral-

                                                 
10

 See e.g. Thorson Plesner, Freedom, 270-271, 286, 308 
11
 Asad, Formations, 189. 
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ity and consequently explicate what is demanded of states so as to guarantee 
religious freedom for their citizens. States should not signal religious prefer-
ence. 

A practical consequence of this may be, for example, that religious sym-
bols have no self-evident place in state schools (public schools). Such was the 
verdict of the Court in a recent high-profile case that concerned crucifixes in 
Italian state schools.12 The Court ruled that the practice of hanging crucifixes 
on classroom walls violated the freedom of religion of parents and children 
adhering to other life stances (or none at all), as well as the right of parents 
and legal guardians to have their children educated in conformity with their 
own convictions. Among other things, the Court argued that in accordance 
with the principle of secularism, state schools ought to be confessionally neu-
tral. The Court did not see how a Catholic symbol such as the crucifix could 
serve a pluralistic education and by this support the democratic society 
which the convention seeks to safeguard and promote. 

At play here is an understanding of the public sphere as secular simulta-
neously with a notion of the right place of religion. State schools ought to be 
confessionally neutral. Now, this could be considered a good thing. Theoreti-
cally, however, there is no straightforward correlation between less state 
identification with religion and more religious freedom, or vice versa13. 

In the consequent Grand Chamber judgment concerning crucifixes in 
Italian state schools, the Court also overturned the earlier Chamber judg-
ment.14 The Court now sides with the respondent State. It notes that as re-
gards the sensitive matter at hand there exists no common European prac-
tice. In such cases, the Court affords member states wide discretion. Howev-
er, discretion is not unlimited and the Court sets about deciding whether the 
Italian state has overstepped its mandate. Among other things, distinctions 
are introduced into the argumentation about symbols, an aspect of the ar-
gumentation in the Chamber judgment that had attracted critique. The cru-
cifix is now held to be ‘an essentially passive symbol’. For us to be able to talk 
of pupils and parents having their freedoms infringed, more is needed be-
sides the simple presence of crucifixes on the classroom walls. 

                                                 
12

 Affaire Lautsi c. Italie, Requête n˚ 30814/06, 3 novembre 2009. 
13

 W. Cole Jr. Durham, ‘Perspectives on Religious Liberty: A Comparative Framework,’ in: Reli-

gious Human Rights in Global Perspective: Legal Perspectives, Johan D. van der Vyver & John Witte, Jr. 
(eds.), (The Hague: Martinus Nijhoff 1996), 18. 

14
 Lautsi and Others v. Italy [GC], Appl. No. 30814/06, 18 March 2011. 



‘WHAT IS A MAN IF HE HAS WORDS BUT HAS NO DEEDS?’ 265 

 

Taking all aspects into account, like the fact that pupils are allowed to 
wear religious symbols in school and receive instruction in their own faith 
(provided it is a recognized creed), the Court concludes that no politics of 
Christian indoctrination, of which the display of crucifixes would form part, 
is at work in Italian state schools. Rather, education and teaching meets the 
criteria set out by the Court in its case law: it is objective, critical and plura-
listic. Hence, the right of parents and legal guardians to have their children 
educated in conformity with their own convictions has not been violated. (No 
separate issue is said to arise under Article 9, the right to freedom of thought, 
conscience and religion.) 

Interestingly, the Court now explicitly states that its task is not to judge 
whether the presence of crucifixes is compatible with the principle of secular-
ism expressed in the Italian constitution. Instead it restricts itself to assessing 
the compatibility of the presence of crucifixes with the right of freedom of 
religion and the right of parents and legal guardians to have their children 
educated in conformity with their own convictions. However, the judgment 
can, among other things, be interpreted as expressive of the Court’s continual 
unwillingness to take a strong stand on traditional state-church arrange-
ments. In doing so, the Court would interfere with what several third-party 
interveners before the Court refers to as the culture identity of a country. The 
Chamber judgment went too far, now the Court takes a step back. 

The reasoning does stand out in light of what has been the trend in re-
cent years: namely for the Court to emphasize the secular nature of public 
educational institutions and that this fact may legitimately limit how indi-
viduals may exercise their freedom of religion or belief within these institu-
tions. 

Furthermore, what critics have pointed out is that this emphasis on the 
secular character of the public sphere seems to be made at the expense of the 
possibilities of individuals to manifest their faith in various ways rather than 
focusing on the actions of the state and simply questioning whether a state 
stays ‘religiously neutral.’ If we want to theoretically differentiate between a 
public and a political sphere, then what is apparently happening here is that 
the character of not only the political (public) sphere but also a wider public 
sphere is increasingly a matter of interest to the Court. This enlargement of 
the space of interest in terms of secularity places new sorts of obligations on 
private persons. 

In the Court’s reasoning we encounter the argument that manifestations 
of faith which appear to challenge fundamental values like pluralism and 
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democracy cherished by the Convention, or the principle of secularism, can-
not count on self-evident protection. With his observation that law’s interest 
in and attention given to religion could often reasonably be understood as 
secularism’s continual will to power, Kennedy offers something of an expla-
nation for why this ‘new’ argument is emerging as central in the Court. This 
will be elaborated on later in the article so as to offer a deeper explanation of 
this trend. 

Some recent cases raising the issue of the principle of secularism have 
concerned female dress. In the cases of Leyla Şahin15 and Lucia Dahlab16, the 
Court notes that the Islamic headscarf represents ‘a powerful external sym-
bol,’ and that with respect to a religious symbol the wearing of which is pre-
sented or perceived of as a religious duty, one has to consider the impact on 
others who choose differently. In the case of Şahin, secularism is highlighted 
as a notion ‘consistent with the values underpinning the Convention,’ and 
that an ‘attitude which fails to respect’ the principle of secularism cannot 
count on being acknowledged as a manifestation of faith enjoying protec-
tion.17 For comparison, in the case of Moscow Branch of the Salvation Army v. 
Russia,18 the Court found Russia’s suggestion that the Salvation Army uni-
form threatens national security nonsensical, yet it accepts the interpretation 
by Turkey that the wearing of Islamic headscarves at a state university is sub-
ject to certain restrictions so as not to threaten the principle of secularism. 
For the sake of democracy, it may be necessary to reinforce that principle in 
Turkey. 

While the Court emphasizes that it is in concrete contexts that the role 
and effect of religious symbols on state-church relationships, on other peo-
ple’s rights, and on public order et cetera must be evaluated, case law may 
seem somehow contradictory. However, I argue that the Salvation Army 
represents something ‘familiar and safe,’ manifesting faith in a way that ac-
cords with the Court’s notions of faith and of societal life. Likewise, the re-

                                                 
15

 Leyla Şahin v. Turkey [GC], Appl. No. 44774/98, 10 November 2005. 
16

 Dahlab v. Switzerland, Appl. No. 42393/98, 15 February 2001. 
17

 Leyla Şahin v. Turkey, para. 114. The case of Dahlab concerns a person acting in an official ca-

pacity (a state school teacher), whereas the case of Şahin concerns a private individual (a university 
student). The actual professional role or public office of a person has proved to be of importance in 
case law regarding issues of freedom of religion. See e.g. Dahlab v. Switzerland; Kalaç v. Turkey, Appl. 
No. 20704/92, 1 July 1997, para. 28; Başpinar v. Turkey, Appl. No. 45631/99, 3 October 2002. However, 
here the focus is rather on the phrasings regarding secularism that can be found in the Court’s argu-
mentation. 

18
 Moscow Branch of the Salvation Army v. Russia, Appl. No. 72881/01, 15 October 2006. 
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production in the Grand Chamber judgment of lengthy excerpts of the rea-
soning of Italian courts fleshing out how the modern secular state can trace 
its foundations, among other things, to Christianity signals something to the 
same effect. Italian Catholicism does not present a threat to the modern de-
mocratic secular state. 

By contrast, cases like those of Şahin and Dahlab leave the observer with 
the impression that the Court seemingly finds that established models for 
envisioning ‘religion’ in the public space and for dividing competences be-
tween spiritual and temporal powers are being called into question.19 There 
arises a need to safeguard these models. Critics have labelled the stance of 
the Court in various judgments as an expression of ‘secular fundamental-
ism’20 or ‘illiberal secularism’21 and have talked of a forced privatization of 
faith. 

It may partly be the case that we are dealing with ‘more privatization’ 
with regard to the disentanglement of governmental bodies from what is 
deemed ‘religious,’ for example, although the mentioned Grand Chamber 
judgment calls for caution. However, as regards individual believers, to some 
extent I wish to interpret what is taking place as an affirmation of an already 
largely privatized notion of faith – regardless of the fact that the Convention 
sets out to safeguard faith in private and in public, as practiced alone or to-
gether with others. Hence, inconsistencies that critics highlight may be partly 
explainable – if not justifiable – against the conceptual background of the 
right to freedom of religion that I will examine in what follows, where I at-
tempt to pinpoint some facilitating conceptual parameters of what interna-
tional legal scholar Malcolm D. Evans has described regarding the shift in 
emphasis of the Court as a latent possibility materializing itself.22 

 
 

                                                 
19

 It is telling that the Court in the Grand Chamber judgment of Lautsi and Others v. Italy expli-

citly states that the case differs from that of Dahlab v. Switzerland. Lautsi and Others v. Italy [GC], para. 
73. An individual state school teacher wearing a headscarf is more problematic than an institutionalised 
practice of placing crucifixes on the walls in state schools. 

20
 Evans, ‘Freedom,’ 312. 

21
 Thorson Plesner, Freedom, 409 (fn 14). Interestingly, the Court in the recent Grand Chamber 

judgment, maybe in response to such allegations, identifies ‘secularism’ as a ‘philosophical conviction’ 
the respect of which may legitimately be restricted under the ECHR. Lautsi and Others v. Italy [GC], 
para. 58. We can interpret this as an attempt by the Court to reassert its neutrality in life stance mat-
ters. 

22
 Evans, ‘Freedom,’ 300. 
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4. FORUM INTERNUM – FORUM EXTERNUM 

A distinction of foundational importance to international legal thinking 
about freedom of religion and belief23 is that between holding a belief and 
manifesting it. Forum internum and forum externum are separated. The free-
dom to believe or not to believe is an absolute right. Freedom of thought and 
conscience as well as the right to adopt a religion may under no circum-
stances be restricted. Furthermore, no one should be forced to reveal their 
thoughts or adopted religion. Forum internum does not belong to the sphere 
of state power. The right to manifest faith, on the other hand, may be re-
stricted on the grounds that the exercise of this right may endanger the reali-
zation of other people’s rights, for example. Manifestations of faith may thus 
have societal consequences that give rise to a need for state regulation. Ma-
nifestations are legally relevant. Therefore a man who has faith but no deeds 
is a believer who enjoys absolute protection under human rights law. 

As we have seen, this distinction is also fundamental to judgments by 
the Court as well as Article 9 of the Convention that addresses freedom of 
thought, conscience and religion. Religious freedom is, as the Court has con-
cluded, ‘primarily a matter of individual conscience,’24 but this also includes a 
right to manifest faith. However, not ‘every act motivated or inspired by a 
religion’25 is protected. This separation of belief and manifestation essentially 
makes possible other kinds of distinctions, and, as we have seen, opens a 
space for governmental action. By distinguishing between belief and manifes-
tation in the way the Court has done, legal regulation in matters of faith is 
made possible in theory and practice and is ‘justifiable.’ The manner of ex-
pressing faith can be restricted in law without undoing the right to freedom 
of religion as such. 

Hence, labelling something as ‘religion’ means that the Court will ap-
proach it with this distinction between belief and manifestation in mind. 
(There are of course other relevant distinctions as well.) The way relig-
ion/religious is conceptualized opens a space for governmental action and a 
space for law in matters of faith. It makes it possible to speak of government 
and faith communities holding different competences in different spheres. It 
                                                 

23
 In this article, belief is by and large used as a general term accommodating ‘religious’ and 

‘non-religious’ belief. 
24

 See e.g. Larrissis and others v. Greece, Appl. No. 23372/94, 26377/94, 26378/94, 24 February 

1998, para. 45; Church of Scientology Moscow v. Russia, Appl. No. 18147/02, 5 April 2007, para. 72. 
25

 See e.g. Kokkinakis v. Greece, Appl. No. 14307/88, 25 May 1993, para. 48; Larrissis and others v. 

Greece, para. 45. 
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influences how different societal spheres are identified and characterized. 
Thus, drawing on Cavanaugh and Asad, my account here shows how denot-
ing something religious, or secular, authorizes specific configurations of 
power. The distinctions are political, not ‘neutral.’ By denoting something as 
‘religion,’ one designates it as having a special place and character. 

 
 
5. THE HISTORICAL ROOTS OF EXPLANATORY VALUE 

This way of imagining faith – characterizing the public sphere and dis-
tinguishing between spiritual and temporal governance – has a history that is 
linked to the formation of modern society, the continual renegotiations be-
tween temporal and spiritual powers, the Enlightenment and liberal thought, 
as well as a post-Reformational conception of faith. Faith is attributed with 
more intellectualizing features. It is about the orientation of the mind. Faith 
is personal, a matter of individual conscience, largely private and inward-
turning. This view influences the perception of the societal ambitions of faith. 
Faith’s proper sphere is one’s interior life; as such, it is distinct from eco-
nomic and political pursuits, for example. Thus the notion of faith/religion as 
stripped of a political ‘body’ – ‘religion’ at this time being basically identified 
as Christianity – crystallizes simultaneously with a specific understanding of 
society at large and the role and nature of civil/state government. Important 
also is how advancing this conceptualization of religion facilitates a faith that 
renders possible a co-existing loyalty towards god, as a believer, and towards 
the state, as a citizen. 

Obviously, a multifaceted conceptual history is here being condensed 
down to the point of near absurdity.26 However, this does not undo the fact 
that these notions influence the understanding of freedom of religion in con-
temporary European human rights discourse. The (historical) self-image of 
modern international law is intimately linked with the renegotiations of 
power in modern society and the nation state. Theorists highlight how the 
discipline of international law sees itself as part of a ‘modern project,’ as the 
response of ‘reason’ to ‘religious passions’ in the aftermath of the Thirty-Years 

                                                 
26

 For a short insightful reading of the history of the notion of religious freedom, see Brian Tier-

ney, ‘Religious Rights: A Historical Perspective,’ in: Religious Human Rights in Global Perspective: Reli-
gious Perspectives, John Witte Jr. & Johan D. van der Vyver (eds.), (The Hague: Martinus Nijhoff 1996), 
17-45. 
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War; this is the creation myth of a form of secular governance.27 Asad identi-
fies contemporary human rights law as part and parcel of the modern project 
to ‘domesticate’ and tame religion and counteract societal disorder.28 This is 
law’s self-image. 

It is against this account of the legal imagination that we may interpret 
the Court’s emphasis on the secular public sphere, an emphasis that intensi-
fies as a result of the Court’s encounter with believers who seemingly do not 
conform, who refuse to negotiate their identity in well-established ways, and 
whose loyalty to the cherished modern pluralistic and democratic society 
‘dearly won over the centuries29’ is therefore questioned. 

 
 
6. CONCLUDING REMARKS 

To conclude, the factors influencing the Court’s thinking on faith and its 
governance are naturally manifold. Here, the point has been made that the 
basic parameters for how the Court argues regarding freedom of religion have 
a history that precedes the founding date of the Court itself. Furthermore, I 
have claimed that sufficient attention is not being paid to the historical back-
ground of the prevalent models, and how a particular notion of religion is 
bound up with a particular view of society and civic ‘secular’ governance. In-
stead, it is assumed that the models are neutral and furthermore that Islam is 
a faith that holds political and societal ambitions more overtly than, for ex-
ample, Protestant Christianity or present-day Catholicism in Italy. Be this as 
it may in either case, what is of interest here is that such notions prejudice 
the discussion. 

While the Court does not operate with an explicit definition of religion, 
we indirectly see traces of a view of religion that could be identified, follow-
ing Cavanaugh, as a sort of ‘enlightenment figure.’30 It should be asked if the 
Court is mistaking ‘a contingent power arrangement of the modern West for 
a universal and timeless feature of human existence.’31 It seemingly does not 

                                                 
27

 See e.g. David Kennedy, ‘Primitive Legal Scholarship,’ 27 Harvard International Law Journal 

1/1986, 1-2; David Kennedy, ‘Images of Religion in International Legal Theory,’ in: Religion and Interna-
tional Law, Mark W. Janis & Carolyn Evans (eds.), (The Hague: Martinus Nijhoff 1999), 146-149; Kenne-
dy, Losing, 313.  

28
 Asad, Formations, 134. 

29
 Kokkinakis v. Greece, para. 31. 

30
 Cavanaugh, The Myth, 17. 

31
 Ibid. 
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acknowledge how its distinctions are political, or how using them to charac-
terize and deal with various phenomena is a form of the exercise of power, 
because of the sort of spaces for action that are thereby created, the sort of 
power and authority they legitimate, and how their reading is possibly exclu-
sionary in a way contradictory to the ideals that in other respects European 
human rights law praises. 

A legal definition is not the same as a theological definition and one 
should not conflate the two. However, human rights law not only governs 
state action. Being a contemporary discourse of significant authority, human 
rights nowadays affects the way we think about religion. Like any other do-
minant discourse, it should not evade the critical eye. 
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ABSTRACT 

In this article, I shall first examine the differing uses and meanings of the    
concept ‘toleration’, and how most of the uses fail to be instances of genuine 
toleration. Second, I will consider how it might be possible to understand     
tolerance (and intolerance) as a virtue. And last, I consider whether ‘virtuous 
tolerance’ could be a viable possibility in public life.  
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In our contemporary Western societies we cannot avoid discussing 

themes that would have seemed totally foreign and even peculiar to our cul-
ture not long ago.1 The mindset of our societies is to a large extent consensual 
but the reaching of consensus seems increasingly more difficult as the plural-
ity of views and practices within them progressively grows. John Rawls de-
scribed the situation in Political Liberalism this way:  

                                                 
1
 Interestingly, Raimond Gaita has suggested that one sign of moral maturity in a society is what 

it is not willing to discuss. Gaita uses as an example the dispute over the torture of captured soldiers in 
USA. He thinks that it is not a good sign that we are willing to seriously and publicly discuss whether 
torturing another human being could be justified. Podcast: Gaita on Torture, in Philosophy bites, 
iTunes. 
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A modern democratic society is characterized not simply by a pluralism of 
comprehensive religious, philosophical, and moral doctrines but by a pluralism 
of incompatible yet reasonable comprehensive doctrines. No one of these doc-
trines is affirmed by citizens generally. Nor should one expect that in the fore-
seeable future one of them, or some other reasonable doctrine, will ever be af-
firmed by all, or nearly all, citizens.2  

It is possible to disagree on all kind of things, even after extensive de-
bate—and including after political decisions have been made in favor of some 
particular view or other.3 Decisions to change current policies or adopt com-
pletely new ones are very likely to leave some segments of the population 
disgruntled, which then will form new minorities, since Western societies 
make laws to satisfy the views of the majority of the population.4 This, of 
course, can create frustration and tension. The questions of Rawls and many 
others is that how we are able to create and sustain stable and just society 
that consists of citizens divided by their basic beliefs and values. Recently an 
Onion comedian paraphrased the situation as follows: ‘The truth is, this na-
tion can never be united as long as it is home to people other than myself.’5  

The presence of a stranger—people whose values, lifestyle and beliefs 
differs from ours—in our midst raises the question of toleration, and what we 
should not tolerate. In this article, I shall first examine the differing uses and 
meanings of the concept ‘toleration’, and how most of the uses fail to be in-
stances of genuine toleration. Second, I will consider how it might be possi-
ble to understand tolerance (and intolerance) as a virtue. And last, I consider 
whether ‘virtuous tolerance’ could be a viable possibility in public life.  

 
 
1. DISCOURSES OF TOLERANCE  

The concept ‘tolerance’ is used frequently in both popular and political 
discourse. Nevertheless, the concept can have various meanings and it can be 
used to embody various public attitudes. As a working hypothesis, I refer to a 
general definition: tolerance is ‘the deliberate decision to refrain from prohi-

                                                 
2
 John Rawls, Political Liberalism (New York, NY: Columbia University Press 1996), xviii. 

3
 For example, Habermasian discourse ethics should enable sustainable ways of reaching com-

munal, majority decisions. However, reaching a decision does not necessarily end the disagreement 
(meaning that the minority party still holds on to their views).  

4
 Of course, our societies sometimes make laws precisely to protect the minorities against the 

majorities or other minorities.  
5
 http://www.theonion.com/articles/we-will-never-be-united-as-a-nation-as-long-as-the,17764/  

http://www.theonion.com/articles/we-will-never-be-united-as-a-nation-as-long-as-the,17764/
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biting, hindering, or otherwise coercively interfering with conduct of which 
one disapproves, although one has the power to do so.’6 Tolerance thus needs 
three coexisting components: 

 
T1 Genuine disagreement 
T2 The power to hinder the conduct of the other 
T3 Deliberate refraining from hindering 
 
I will revisit this formulation later but for now it can function as working 

hypothesis, which illuminates some crucial, but not necessarily all, elements 
of genuine toleration. In order to test this definition, I will distinguish be-
tween six different uses of the concept, which are as follows: 

 
- tolerance as self-congratulation – or despising attitude towards – the 

other 
- tolerance as relativism 
- tolerance as vice 
- tolerance as approval 
- tolerance as negligence 
- tolerance as virtue  

 
Using this simple taxonomy I shall criticize the major public uses of the 

concept since they fall short of the virtuous goal, which they are clearly trying 
to reach. Tolerance is quite often used in a laudatory way, and I take this to 
mean that people have a very high regard for tolerance. Oddly, few people are 
willing to say that they are modest, humble, patient, generous, and loving 
etc., but it is more common and socially acceptable, for some reason, to 
vaunt oneself as tolerant. From the observer’s point of view, if someone says 
that he is humble, we usually take this as a proof of his pride but we seldom 
act in this way in the case of tolerance. Maybe it is so because tolerance is so 
easy, at least for a set of relatively non-controversial cases, for example, when 
the objects of tolerance are not that different. However, it is important to 
keep in mind that people do in fact consider tolerance virtuous.7 Later, I will 

                                                 
6
 See, e.g., J. Horton, ‘Toleration,’ in Routledge Encyclopedia of Philosophy, vol. 9. 1998; A. J. Co-

hen, ‘What Toleration is,’ Ethics 115 (2004): 69; Paul Ricoeur, ‘The Erosion of Tolerance and the Resis-
tance of the Intolerable,’ Diogenes 44/4 (1996), 189. T.M. Scanlon, The Difficulty of Tolerance. Essays in 
Political Philosophy (Cambridge: Cambridge University Press 2003), 187.   

7
 Thus, among others, Ricoeur, ‘Erosion of Tolerance,’ 189. 
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make some comments about changes we should make to our current under-
standing of tolerance in order to make it truly virtuous. 

The aforementioned case illustrates some aspects of the first use of the 
concept. Tolerance can be used to express self-congratulation, which has as 
its counterpart a despising attitude towards those who think differently (E.g., 
‘I am tolerant, while you people are closed-minded bigots’). It is questionable 
whether this counts as genuine tolerance, because it seems that if it were in 
one’s power to stop the others from acting according to their views, one 
would do so. The elements T2 and T3 are thus missing. Of course, the person 
may let the other go about her business, thus meeting T2, while she expresses 
verbal resentment but refrains from physical hindering.  

The second use is another example of careless use of terms. We may use 
the term ‘tolerance’ to express imprecise relativist attitudes. Here the concept 
works as a slogan, as when one says vaguely ‘We need to tolerate difference’. 
The odd thing is that nobody actually ‘tolerates’ unqualified ‘difference’. 
There is no generic ‘difference’ we can tolerate. Secondly, ‘toleration’ does 
not here mean toleration but something like putting everything on a par. It is 
almost like saying ‘we do not have to tolerate because everything is the same 
after all.’ This attitude thus excises and hides the actual differences, leaving 
nothing left to tolerate.8 It is not clear that there is any disagreement at all, 
and when the disagreement is absent there is no need for toleration.  All the 
aforementioned elements of tolerance are thus missing. Here the meaning of 
tolerance is the same as that of acceptance. This particular conceptual slide is 
a complex issue, which I cannot engage with in this paper. I only note that 
the laws that are meant to protect subaltern groups, both religious and secu-
lar, from discrimination can cause heuristic problems when the categories of 
acceptance, tolerance and critique are not carefully fleshed out. If it is legally 
required that you must ‘tolerate’ some group, it often seems to indicate that 
you must accept them and their ways as well, and in effect, public expressions 
of disagreement become sanctioned. This is a result of our modern legal cul-
ture where it is only social contract and consequent positive law that draws 
the line between right and wrong. Legality and morality is basically the same 

                                                 
8
 This problem has been pointed out by, e.g., Peter Jonkers, ‘Can Freedom of Religion Replace 

the Virtue of Tolerance,’ in: From Political Theory to Political Theology. Religious Challenges and the 
Prospects of Democracy, Peter Losonczi and Aakash Singh (ed.), (London: Continuum 2010), 74–76. On 
similar criticisms made by Slavoj Žižek, see Marcus Pound, Žižek. A (Very) Critical Introduction (Grand 
Rapids, MI: Eerdmans 2008), 96–97, 134–137.   
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thing when there is no longer anything behind human procedures of legisla-
tion that could be used to evaluate and critique the laws.9      

The third use of the concept is tolerance as vice. When the other is 
something we want to proscribe we say something like ‘This cannot be tole-
rated!’ The elements T1 and T2 are present but T3 is not. Here tolerance ap-
pears as something negative because it is feared that giving room to those 
who disagree with us will enable them to grow in numbers and turn against 
us. The difference between the first and third use is that in the third case one 
actually uses his or her power to hinder something. The concept is used, but 
it points to something that is in fact vicious in that particular context, mak-
ing intolerance the virtuous course of action in certain given situations.   

The following two examples are interesting because they involve all 
three elements but still fail as virtuous tolerance. The first of these is compla-
cent approval (‘Let them do what they like, it is not that bad really if you 
think about it’). For example, in northeast Finland it is common for rich Rus-
sians to buy land and build cottages on Finnish soil. Against the background 
of two bloody wars with Russia, Finns can be expected to have critical reac-
tions towards this financial enterprise. An aggravating factor here is the fact 
that Finns are not allowed to buy land on the Russian side, not even from the 
occupied territories. However, even if some have strong feelings against this 
endeavor, some yield to it if the financial compensation is good enough. Nev-
ertheless, they think that there is something problematic about this, and they 
could stop it, but they let this happen; they approve it.  

The second way is somewhat similar but it expresses more clearly neg-
lect and lack of interest. For example, a significant number of citizens of ma-
jor European cities are generally OK with prostitution, as long it does not 
take place on their street. By ‘generally OK’, I mean that they think that there 
is something not quite right here but for some reason they are not willing to 
engage the issue in detail, and put it out of mind.  

The difference between these two is that while the first expresses gener-
al approval, the other is merely negligent about the matter. However, it could 
be argued that the component T1 dissolves when nobody cares about the dis-
agreement anymore, and these two examples thus also fail to represent toler-
ance.    

 

                                                 
9
 For discussion see, e.g., Matthew Levering, Biblical Natural Law (Oxford: Oxford University 

Press 2008), 225.  
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2. SUPPLEMENTING TOLERANCE 

This finally brings us to the crux of the matter. It seems that the afore-
mentioned components are not able to sustain the attitude I call virtuous 
tolerance. As we saw in the previous examples, the problem of tolerance is 
that it easily backslides into negligence or approval, or fails otherwise to sus-
tain the critical attitude. Alasdair MacIntyre recognizes this predicament as 
follows:  

Toleration… is not in itself a virtue and too inclusive a toleration is a vice. Tole-
ration is an exercise of virtue just in so far as it serves the purposes of a certain 
kind of rational enquiry and discussion, in which the expression of conflicting 
points of view enables us through constructive conflict to achieve certain indi-
vidual and communal goods. And intolerance is also an exercise of virtue when 
and in so far as it enables us to achieve those same goods.10  

In other words, tolerance should be acted out so that it creates a space for 
sustained encounter and discussion between disagreeing parties. Thus I sug-
gest that our earlier definition of tolerance needs the additional principle:   

 
T4 Maintaining a critical attitude and public conversation  
 
T4 helps to realize the presence of T1. When there exists a genuine disa-

greement about a certain matter, it is not virtuous to pretend that it does not 
exist, or that we should just let it be, nor is it virtuous if we engage the other 
party with disrespect or simple hate. Virtuous tolerance entails keeping up 
the public conversation and the public expression of critique.11   

The first example of the use of tolerance illustrates a case where the crit-
ical attitude remains but it is motivated by scorn and disdain. Of course, 
when we do not recognize the other as our epistemic peer or when the opi-
nion seems just bogus, it is hard to avoid this. For example, the neo-atheist 
critique of religion displays this kind of attitude: religion is a delusion, and 
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 Alasdair MacIntyre, ‘Toleration and goods in conflict,’ in A. MacIntyre, Politics and Ethics 

(Cambridge: Cambridge University Press 2006), 223. See also John Bowlin, ‘Tolerance among the Fa-
thers,’ Journal of the Society of Christian Ethics 26 (2006), 8–10. 
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 Ricoeur, ‘The Erosion of Tolerance,’ 201. Likewise, Rawls’s (ibid. xxii) model of liberalism does 

not try to ‘attack or criticize, much less reject, any particular theory of truth of moral judgments’. Thus, 
his model does not aim at consensus but conviviality. He believes that disagreements, when handled 
well (that is, when they follow ‘public reason’), can be instructive and cultivating for societies. My ar-
gument in this paper is only to make a footnote to Rawls’s theory, by proposing explicit virtue language 
as one possible way of giving visible form to Rawls’s aims.    
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people who defend it are mad, evil or intellectually substandard. Clearly, the 
plea for rational encounter and dialogue seems to be in vain, if you a priori 
regard the other as incapable of rationality. That is why we need a fifth com-
ponent: 

 
T5 Conversation and dialogue has to express intellectual virtues.                        
 
By intellectual virtues, I mean such qualities as discretion, humility, 

wisdom, interpretive sensitivity, prudence, coachability, tenacity, open-
mindedness, honesty and the like. Tolerance is not usually listed among in-
tellectual or moral virtues. The reason for this may be its ambiguity, and also 
that the goals of tolerance can be gained through other virtues, such as pa-
tience, truthfulness and open-mindedness.  

But how intellectual virtues help us understand the nature of tolerance? 
Of course, there is no necessary connection between these two. It is easy to 
come up with examples where an action is not virtuous (getting drunk on 
Friday nights) but tolerable. On the other hand, some actions are made and 
argued with philosophical rigor but they are still cruel and possibly illegal (a 
postmodernist performance artist tortures a living animal in order to expose 
the nihilist vocation of our society).  

Virtues as such do not give a solution to the question what can be tole-
rated. However virtues might give us guidance about how we should live and 
act with the disagreement situations, or how we should reach the decision 
what can be tolerated and what not. This is a somewhat simplistic answer to 
a highly complicated issue but I think that the language of virtues could offer 
a reasonable way of communication in pluralistic societies.  

I believe that the language of virtue could provide the tools for dealing 
with disagreement situations since this provides us ways of paraphrasing 
what is wrong with the given situation. According to Rosalind Hursthouse:  

It is a noteworthy feature of our virtue and vice vocabulary that, although our 
list of generally recognised virtue terms is comparatively short, our list of vice 
terms is remarkably, and usefully, long, far exceeding anything that anyone 
who thinks in terms of standard deontological rules has ever come up with. 
Much invaluable action guidance comes from avoiding courses of action that 
would be irresponsible, feckless, lazy, inconsiderate, uncooperative, harsh…, 
selfish, mercenary, indiscreet, tactless, arrogant, unsympathetic, cold, incau-
tious, …feeble, presumptuous, rude, hypocritical, self-indulgent, materialistic, 
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grasping, short-sighted, vindictive, calculating, ungrateful, grudging, brutal, 

profligate, disloyal, and on and on.
12 

 

The conceptual range of virtues and vices provides tools to engage all sorts of 
behavior in effective and understandable ways.  

Of course, the rubber meets the road when we come across with some-
thing we do not like or agree with. MacIntyre distinguishes four attitudes 
towards the utterances of others. We may take the other perspective as rein-
forcing our views or helping us to reformulate our point better. Or it may 
compel us to adopt another point of view that differs from our previous 
views. The third option is that we can see no way of regarding the other view 
as beneficial for us, but we nevertheless recognize its force, so that we feel 
compelled to give due answer, for example, by trying to demonstrate the 
flaws or misunderstandings within the argument, or convincing the other 
that adopting my view does not have implications she should be afraid of. 
There is also a possibility that the opinion of the other is formulated in such a 
way that there is no alternative to excluding him or her temporarily or per-
manently from discussion. MacIntyre, however, immediately recognizes that 
the line between justified intolerance (the expelling of the other) and unjusti-
fied suppression of opinion is a line drawn in water.13  

Ricoeur invokes in this context the concept of ‘harm’, which entails both 
physical and mental injury.14 But the concept is rather vague, since ‘harm’ can 
be extended to cover relatively civil discussion about a controversial topic if 
somebody ends up feeling hurt or discriminated as a result of the conversa-
tion. And in the cases of disagreement somebody will always get more or less 
hurt. In our current political climate, moral arguments can be used to ban 
discussion about delicate matters. An example of this is (in the end, tempo-
rary) firing of a Catholic professor Ken Howell at the University of Illinois for 
explaining the natural law argument against homosexual conduct because, 
according to the chair of the department Robert McKim, it made some stu-
dents feel ‘uncomfortable’. What might be happening here is that the mean-
ing of incitement to hatred is getting extended to include critical civil discus-
sion about the nature of various ways of sexual conduct.15 Ricoeur seems to 
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acknowledge this problem when he resists, and ask his readers to resist, the 
charm of consensus in moral matters. Instead, the wisdom, he claims, lies in 
being ‘content with fragile compromises’ and ‘recognition of reasonable disa-
greements’. Additionally, we should not be impatient in reaching premature 
consensus in disputed matters (Ricoeur singles out abortion and euthanasia 
as concrete examples). In these kinds of cases, the conflict should be re-
garded as important and, for the time being, unsolvable, by mutual recogni-
tion of all parties to the dispute. Virtue language might prove to be beneficial 
in these kind of fragile situations. 

 
 
3. THE VIABILITY OF TOLERANCE 

How viable is this concept of tolerance? The critics of tolerance have 
claimed that it is inherently utopian and therefore not really possible for us. 
As a political principle it sets the bar too high; if we try to be virtuously tole-
rant we are doomed to fail. This view has some psychological warrant. Some 
studies suggest that living in a world out of joint takes up a lot of mental re-
sources and requires a mentally and morally robust character, which is unfor-
tunately rare.16 Additionally, intellectually virtuous belief formation requires 
philosophical acumen and familiarity with arguments, which requires time. 
And time is a luxury we do not have. An additional problem is that the tradi-
tions, like religions and political worldviews, that should provide us with 
needed virtues are not very effective in motivating us to virtuous action. Of 
course, people embrace their traditions to different degrees and in different 
ways, and only a small number of them can attain the level of perfect, or near 
perfect, virtue. 

However, we should distinguish between the ideals that nobody can at-
tain, and the ones most people cannot attain. Clearly, everybody cannot be 
virtuous but some can, and even those who cannot, can recognize virtues 
when they see them performed (although they might not necessarily appre-
ciate them).17 Partly, the viability of virtuous tolerance hangs on the ability of 
at least some people to recognize and appreciate virtues, which is something 
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parties. See Zagzebski, Divine Motivation Theory (Cambridge: Cambridge University Press 2004), 378. 
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that can to some extent be improved by education and deeper understanding 
of our intellectual and religious traditions, which are tightly intertwined.  

Of course, religions can be the source of both deep wisdom and utter 
stupidity, but that description fits equally well with ‘secular’ affiliations, and, 
for that matter, very few institutions are in fact completely evil or completely 
good. Interestingly, Robert Merrihew Adams argues that mid-level social af-
filiations (families, neighbourhoods, schools, workplaces, religious institu-
tions etc.) and social roles (parent, friend, teacher, supervisor, citizen, etc.) 
are crucial components for the constitution of moral character and a virtuous 
way of life. However, he remains doubtful about the possibilities of the state 
being able to fulfill the functions of moral education and argues that moral 
development requires a church, or an institution that resembles a church by 
providing a space for sustained discourse on ethical issues and providing a 
context of mutual care between the members of the community.18 Adams’s 
model suggests that instead of pushing religion into the private sphere, 
churches and religions should be brought to the public sphere because they 
have the best possible sources and instruments for moral development. More 
particularly, because of its long history, including various moral successes 
and failures, and its venerable tradition of moral deliberation, the Christian 
religion has immense resources for internal critique, so that despite the 
abuses and betrayal of central Christian commitments the instruments 
needed for its correction are found within the tradition. 

Nevertheless, tolerance is a difficult virtue, and the difficulties in achiev-
ing it lie not only in us but also in the structures that surround us and thwart 
our endeavors to reach towards the virtues. MacIntyre notes, for example, 
that the rhetorical modes of rational enquiry are profoundly at odds with the 
rhetorical modes of contemporary, commercialist political culture.19 Another 
structural problem can be stated briefly as follows: capitalist market econo-
mies have the genius of (1) harnessing human vices (principally, greed and 
fearfulness) to produce (2) desirable ends (high productivity, economic effi-
ciency), but this in turn leads to (3) flagrant injustices and inequalities in the 
distribution of wealth. As G. A. Cohen notes, we are perennially tempted to 
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focus on (2), but put (1) and (3) out of mind.20 The structural problem for the 
realisation of virtues in human societies can be stated as follows: capitalism 
(a) relies on the systematic cultivation (or at least permitting) of human 
vices, but (b) seems (so far as least) to be the only viable way of organising 
ourselves economically and politically. It looks like we simply have no idea 
how we could systematically organise our political life by harnessing virtues 
(such as generosity, cooperation, reciprocity, etc.) rather than vices, so a vi-
able non-capitalist alternative is not on the cards. Once you have (a) and (b), 
things might not look very promising, unless one could make an argument 
that although capitalism systematically encourages vices, virtues can never-
theless flourish in certain spaces within our societies not dominated by the 
logic of capitalist exchange relations (family, friends, doctors, nurses, teach-
ers, etc. and possibly even parts of the academy and other mid-level social 
institutions), and are not undermined by the general surrounding vicious-
ness. 

The future of virtuous tolerance looks quite grim. But what are the al-
ternatives? Should we ditch the idea of tolerance because it is too hard? I 
think that the idea of virtuous tolerance has some benefits over its alterna-
tives, which gives at least some pragmatic reasons for pushing forward to-
wards the goal which may be in the end turn out to be beyond our reach. 
First, virtuous tolerance exposes the false view that the world is simple, uni-
form and easy. Second, it enables the critical movement and engagement 
with other stories that the strongly consensual systems are not able to pro-
vide, thus making the slide into apathy and complacency harder. Third, it 
takes pluralism seriously and forces us to understand the other from their 
point of view. And fourth, the alternatives effectively present either brute 
power or mediocrity as a moral aim.21 
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