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(CROSS-BORDER) SURROGATE 
MOTHERHOOD: WE NEED 

TO TAKE ACTION NOW!

Katharina Boele-Woelki
Professor of Private International Law and Comparative Law  

at Utrecht University, the Netherlands 
Extraordinary Professor at the University of the Western Cape, South Africa

I. A PRESSING PROBLEM

&is contribution is aimed at providing some information about an area where in 
Europe and beyond di'erent answers and solutions are provided as regards the 
ethical, medical, physical, psychological and legal questions which usually arise. 
Many scholars from various disciplines have tackled the phenomena;1 evidently 
this small tribute to Hans van Loon in admiration of his enduring advocacy for 
more international cooperation in the interest of children only addresses some 
legal issues by exemplifying the problem with a few Dutch cases. &ey are thorny 
and complicated. It will not come as a surprise that not only in the Netherlands 
are there specialized lawyers who only deal with the topic of this contribution, 
and that is (cross-border) surrogate motherhood.

1. COMBINATIONS OF OFFSPRING

Two developments have transformed surrogacy into a battle(eld on which 
parents (ght for their rights as legal parents: &e rise of the Internet on the one 
hand –  sperm and eggs as well as surrogates and donors can be easily found 

1 See, e.g., Olga B.A. van den Akker, “Psychosocial aspects of surrogate motherhood”, Human 
Reproduction Update, 2007, 53–62. 

Katharina Boele-Woelki
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and ‘ordered’ from di'erent parts of the world2 – and, on the other hand, the 
development and popularity of assisted reproductive technology (ART), in 
particular the emergence of in-vitro fertilization (IVF).3 Research has shown that 
in particular infertile women voice a spiralling of preferences. &ey prefer a full 
biological link to a partial link, which in turn they prefer to no genetic link at all 
as in adoption.4 As a result, with the options of full or part biological o'spring 
available to infertile persons, adoption tends to be seen as an option of last resort, 
or a second-best choice.5

&eoretically there are nine possible combinations of o'spring resulting 
from surrogate arrangements, where the gestation in all instances is with the 
surrogate mother. &ese combinations include two types of surrogacy: genetic 
surrogacy, which refers to the surrogate using her eggs, and gestational surrogacy, 
which refers to the combinations where the eggs of the intended mother or a third 
woman (a donor) are used.6

2 . CONFRONTING PAR ENTAGE LAW: A NATIONAL , 
R EGIONAL AND GLOBAL PROBLEM

Commercial surrogacy is forbidden in the vast majority of countries; in some 
states, however, only mediation by means of a professional practice or company 
and the publication of supply and demand requests concerning surrogacy 
arrangements are penalized,7 whereas in others also persons directly involved in 

2 &e documentary Google Baby, a (lm by Zippi Brand Frank in 2009, about the journey across 
three continents tells the story of the baby production industry in the age of globalization. 
Western couples order eggs and sperm via the Internet and the surrogacy is outsourced to 
India, where women carry and give birth to children in order, for example, to be able to pay for 
the repair of their roof or for the education of their own children.

3 In 2010, the British scientist Robert G. Edwards received the Nobel Prize for the development 
of in-vitro fertilization, which makes it possible to treat infertility which a1icts more than 
10% of all couples worldwide. In 1978 the (rst baby conceived with IVF was born a2er a full-
term pregnancy. IVF had moved from a vision to reality. It is an established therapy when 
sperm and egg cannot meet inside the body.

4 See Olga B.A. van den Akker, “Psychosocial aspects of surrogate motherhood”, Human 
Reproduction Update 2007, 55. 

5 See Karen Smith Rotabi and Nicole Footen Bromfield, “&e Decline in Intercountry 
Adoptions and New Practices of Global Surrogacy: Global Exploitation and Human Rights 
Concerns”, A!lia: Journal of Women and Social Work 27(2), 2012, 129–141.

6 See Olga B.A. van den Akker, “Psychosocial aspects of surrogate motherhood”, Human 
Reproduction Update 2007, 53–54. 

7 See the comparative report for the Dutch Ministry of Justice completed in 2011 by Katharina 
Boele-Woelki et al., Draagmoederschap en illegale opneming van kinderen, serie Familie & 
Recht no. 4, Boom Juridische Uitgevers – &e Hague 2012. 
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surrogacy commit a crime.8 As regards altruistic surrogacy also a great deal of 
legal uncertainty exists. Legislators, judges and civil registrars are struggling to 
(nd solutions since in the vast majority of jurisdictions surrogacy has not been 
regulated by statute. Generally, from a legal point of view, the mother who has 
given birth to the child is the legal mother. &is is the surrogate mother who 
has conceived, carried, delivered but agreed to relinquish the baby.9 How can 
commissioning parents become legal parents? Can persons involved in surrogacy 
enter into an agreement on parentage? Is such a contract enforceable?

In cross-border cases, we are confronted with, for instance, a couple living 
in the Netherlands who request the Civil Registrar to register a birth certi(cate 
drawn up in the Ukraine which indicates the couple as the parents. &e Civil 
Registrar has no proof that the woman has given birth to the child, he only knows 
that in the Ukraine, which is the most surrogate-friendly country in the East, 
commissioning parents, upon their request, are registered as legal parents if 
at least the husband has a genetic link with the child.10 Is this status obtained 
abroad to be recognized? Or – to take a di'erent situation – how do we deal 
with a French birth certi(cate which only indicates one of the male couple as the 
father but no mother? &e child was born in France where the Dutch surrogate 
mother gave birth to the child anonymously.11 In this case the child cannot trace 

8 See Mary Keyes, “Cross-border Surrogacy Arrangements”, Australian Journal of Family Law 
2012, 28–50.

9 A totally di'erent question has arisen within the context of employment. &e European 
Court of Justice will soon deal with the position of intended mothers who have a baby 
through a surrogacy arrangement. Recently, preliminary questions were posed about their 
requests to receive maternity leave. Case C-167/12, OJ 30.6.2012, C 194/9 and Case C-363/12, 
OJ 13.10.2012, C 311/5. In these cases reference is made to the Treaty on the Functioning 
of the European Union, to the Charter on Fundamental Rights of the European Union, to 
Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the 
implementation of the principle of equal opportunities and the equal treatment of men and 
women in matters of employment and occupation, to Council Directive 2000/78/EC OF 
27 November 2000 establishing a general framework for equal treatment in employment 
and occupation, to Council Directive 92/85/EEC of 19 October 1992 on the introduction of 
measures to encourage improvements in the safety and health at work of pregnant workers and 
workers who have recently given birth or are breastfeeding and to Directive 2006/54/EC of the 
European Parliament and of the Council of 5 July 2006 on the implementation of the principle 
of equal opportunities and equal treatment of men and women in matters of employment and 
occupation.

10 Article 123 on Establishing Maternal and Paternal A9liation in Case of Medically Assisted 
Procreation and Ovum Implantation of the Ukraine Family Code provides: 
1.  If the wife is fertilized by arti(cial procreation techniques upon written consent of her 

husband, the latter is registered as the father of the child born by his wife. 
2. If an ovum conceived by the spouses is implanted to another woman, the spouses shall be 

the parents of the child. 
3. Whenever an ovum conceived by the husband with another woman is implanted to his 

wife, the child is considered to be a9liated to the spouses. 
11 &is case was decided by the District Court of &e Hague on 14 September 2009, LJN BK1197. 

&e Court held that the French birth certi(cate was contrary to Dutch public policy. As a 
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his or her origins which in turn violates the child’s rights guaranteed by the UN 
Convention on the Rights of the Child.12 While none of the international human 
rights conventions13 explicitly address surrogacy, they each address rights crucial 
in this context, such as the right to health, the right to support, the right to know 
one’s origins and the right to a family.14

Due to the increase in surrogacy cases with cross-border implications 
both European and international organisations are considering whether and 
how to take action. &e European Parliament, for instance, has commissioned 
a comparative study on the regime of surrogacy in the EU Member States.15 It 
will however be di9cult to ascertain the exact numbers of surrogacies that have 
taken place and the number of those cases that have crossed national borders.16 
How many children have been born out of a surrogacy arrangement can only 
be estimated. Various organisations are engaged in front-line work such as 
Population or Inhabitant Registration O9ces, Civil Registrars, Immigration and 
Naturalisation Services, the Central Authorities for Adoption, the Embassies 
abroad and Child Protection Boards. In the majority of countries a clear reporting 
system does not exist. Finally, at the global level the Hague Conference on Private 
International Law is carrying out studies on the legal issues surrounding the 
cross-border aspects of surrogate maternity.17

consequence the child has no legal parents.
12 See on the protection of children’s right to know one’s origins at the international and regional 

level, Richard Blauwhoff, Foundational Facts, Relative Truths, Intersentia – Antwerp 2009, 
43–100.

13 Such as the Covenant on Economic, Social and Cultural Rights, the Convention on the 
Elimination of all Forms of Discrimination Against Women, the European Convention on 
Human Rights and the Convention on the Rights of the Child.

14 See Barbara Stark, “Transnational Surrogacy and International Human Rights Law”, 
International Law Students Association Journal of International & Comparative Law 2012, 
1–16 (3, 8–10).

15 Service Contract – 127527–2012 of 21 April 2012: &e aim of the study is to tackle only the 
legal aspects of surrogacy. It shall analyze how Member States approach surrogacy, in order to 
establish which problems stem from the fact that there are legal gaps in relation to surrogacy 
in some Member States, to analyze how the judiciary in practice resolves these problems, and 
to assess whether the EU should adopt uniform rules in this (eld. 

16 See Ian Curry-Sumner and Machteld Vonk, “&e Netherlands, National and International 
Surrogacy: An Odyssey”, "e International Survey of Family Law 2011, 259–280.

17 See Hague Conference Permanent Bureau, “Private International Law Issues Surrounding 
the Status of Children, Including Issues Arising from International Surrogacy Agreements”, 
Preliminary Document No. 11 of March 2011 for the attention of the Council of April 2011 on 
General A'airs and Policy of the Conference and Hague Conference Update: Permanent 
Bureau of the Hague Conference on Private International Law, International Family Law 2011, 
338–339.
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II. WANTED: SURROGATE MOTHER

A Dutch TV documentary recently addressed the dilemmas of surrogacy with 
the expressive title “Wanted: Surrogate Mother”. In (ve episodes four couples 
were shown who desperately want a child with the help of a surrogate mother. 
Two male and two heterosexual couples told their stories in a surprisingly frank 
and disarming manner. How far do they go in realizing their desire to have a 
child? What are the reasons for involving another woman to give birth to a child 
with which at least one of them is genetically linked? What are the reasons for 
surrogate mothers to give the gi2 of life? Is it the compensation that they obtain 
or do they do it for purely altruistic reasons?18 If the (nancial compensation is the 
main reason should we not be concerned about the possible exploitation of these 
women?19

&e legal implications of the stories of the four couples in the Dutch 
documentary include the following.

1. A SAME-SEX COUPLE FIND A SUR ROGATE IN THE 
NETHER LANDS

&e (rst couple, Sven and Jeroen from Amsterdam, (nd a surrogate mother in the 
Netherlands. Cindy is happily married and has two children. &e eggs of a good 
friend of the male couple are fertilized with Sven’s sperm and are placed in Cindy’s 
uterus. &is takes place in Cyprus since in the Netherlands IFV treatment is only 
possible if the sperm and the egg are derived from the commissioning couple. 
Moreover, the couple must be heterosexual and must live in the Netherlands. Cindy 
gives birth to twins in the Netherlands. She and her husband are legal parents by 
operation of law. How do Sven and Jeroen become the legal parents of the children? 
To begin with, the transfer of full parental rights will not occur against the will 
of any of the parties involved. Cindy has no legal duty to hand over the twins, nor 

18 &e most proli(c surrogate mother lives in England. She has given birth to twelve children 
within thirteen years, on each occasion receiving an estimated ₤25,000 to 30,000 per child; 
see www.worldrecordacademy.com/human/most_proli(c_surrogate_mother-world_record_
set_by_Carole_Horlock_90113.htm (accessed on 10 January 2013). Another extreme example 
concerns a compulsory surrogacy which happened in the United States where a woman was 
mistakenly inseminated with another couple’s embryos during an IVF procedure. In so doing 
this woman unwittingly became a surrogate mother for this other couple’s child while giving 
away her last opportunity, due to her age, for a healthy pregnancy that could have resulted 
in another child; see abcnews.go.com/Health/carolyn-sean-savage-embryo-mix-now-expect-
twins/story?id=13318708 (accessed on10 January 2013).

19 See Emily Stehr, “International Surrogacy Contract Regulation: National Governments’ and 
International Bodies’ Misguided Quests to Prevent Exploitation”, Hastings International and 
Comparative Law Review 2012, 253–287.
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are Sven and Jeroen under a legal duty to accept both children. &eir agreement 
to do otherwise is not enforceable. &e male couple can only gain full parental 
status through joint adoption. However, before the twins can be adopted by the 
intentional parents, Cindy and her husband will (rst have to be divested of their 
parental responsibilities. &e divestment of parental responsibilities under Dutch 
law is a child protection measure that is used in cases where parents are unable or 
un(t to look a2er the child. Cindy and her husband cannot apply to the court to 
be divested; this can only be requested by the Child Care and Protection Board 
and the Public Prosecution Service. &en the court must positively ascertain that 
the legal parents are unable or un(t to raise the child(ren) in question. To date, the 
Dutch Supreme Court has not yet had the opportunity to decide on divestment in 
the context of surrogacy. However, decisions by various Courts of Appeal allow 
for the discharge of surrogate parents on the ground that they did not intend 
to have the child for themselves. If the divestment procedure is successful, Sven 
and Jeroen may be attributed with joint guardianship which is similar to parental 
responsibility. If they then have taken care of the twins together for one year they 
may (le for an adoption order with the court. Speci(c post-surrogacy adoption 
rules do not exist and the normal adoption procedure is to be followed. If Sven and 
Jeroen did not involve the Child Protection Board before the birth of the twins, 
transferring parental rights from Cindy and her husband to the male couple is a 
lengthy procedure of which the outcome is uncertain.20 If in Cyprus or any other 
country the IVF treatment of Cindy would not have been possible, the Dutch 
authorities would not be confronted with a situation that is not regulated by 
Dutch parentage law. &is results in friction and legal uncertainty for all parties 
involved, in particular for the children.

2 .  THE MOTHER OF THE INTENDED MOTHER

&e second couple cohabit. Jacinta cannot become pregnant, because she was 
born without a uterus. However, her ovaries produce eggs and it is possible to 
fertilize them with the sperm of her partner Charles. But where does one (nd 
a surrogate mother who one can trust and who will give away the child? In the 
Netherlands the legal mother has to waive her rights and duties as a legal mother 
in a legal procedure in order to make the adoption of the child possible. &e most 
trustworthy person is Jacinta’s mother Willeke, who is 55 years old.21 She wants 

20 See on the steps to be followed Ian Curry-Sumner and Machteld Vonk, “&e Netherlands, 
National and International Surrogacy: An Odyssey”, "e International Survey of Family Law 
2011, 265–266.

21 &is situation is not unusual. See www.dailyherald.com/article/20120907/news/709079711/
photos/AR (accessed on 10 January 2013) about a woman, aged 53, who gave birth to her 
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to carry the child of her daughter and undergoes extensive hormone treatment. 
For an in-vitro fertilization in the Netherlands she is too old, but in a clinic in 
the Czech Republic di'erent rules apply. &e mother, daughter and her partner 
go there for two treatments, but without success. Later, it transpires that the 
medical diagnosis of the Czech doctors was incorrect. &e mother could never 
have become pregnant due to a medical intervention which she had undergone 
many years previously. Jacinta continues to search for a surrogate mother who 
she can trust.

If the treatment would have been successful – it happens that women in their 
sixties or even seventies can give birth to a child – the child would most likely 
have been born in the Netherlands. Charles could recognize the child and become 
the legal father since he is not married to Jacinta.22 &e child would have been 
related to her genetic mother Jacinta as a sister or a brother. He or she would 
have been a (rst degree descendent in terms of inheritance rights like Jacinta 
until Willeke would have been divested of her rights as a legal mother in court 
and until Jacinta and Charles would have adopted the child. If the relationship 
between Jacinta and Charles would in the meantime have come to an end, Jacinta, 
who has the same biological ties with the child as Charles, would be le2 empty-
handed. Charles could refuse to give consent to the adoption by Jacinta. &ese 
kinds of cases have resulted in legal proceedings in Norway and Sweden.23 &e 
position of the commissioning mother whether married to the man or not, 
who can recognize the child of the birth-giving mother, is weak. She is totally 
dependent upon continuing the relationship with the father.

3. THE COUPLE WITH THR EE CHILDR EN WHO WANT 
A FOURTH CHILD

Musetta and Hotze have three children. &ey passionately wish to enlarge 
their family with another child of their own. However, Musetta lost her uterus 
during the birth of her third child. Her friend Jolanda o'ers to carry the child. 
In the Netherlands the transfer of the embryo, which is genetically linked to the 
couple, cannot take place. &e intended parents and the surrogate mother travel 
to Latvia where such treatment is possible. However, the embryo is rejected and 
Jolanda does not want to undergo further treatment. Musetta is hurt and has 

own grandchild since her daughter was diagnosed with cervical cancer and underwent a 
hysterectomy.

22 If he would be married to Jacinta he would not be able to recognize the child under Dutch law 
unless he has a close relationship with that child, Article 1:204 (1)(c) Dutch Civil Code.

23 See Maarit Jänterä-Jareborg, Surrogacy in Scandinavia – in particular Sweden, Swedish 
national report for the International Law Association working group (not yet published). 
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no understanding of Jolanda’s decision at all. &ey end up by being no longer 
on speaking terms. Musetta does not give up. She has heard of the world’s (rst 
successful transplantation of a uterus, which took place in Turkey. She consults 
the Turkish physicians in Istanbul and asks whether she could qualify for such an 
operation. She does not. Many other infertile women are lining up who do not yet 
have any children. Apart from the uterus transplantation the surrogate agreement 
raises the question whether a couple has a legal and probably enforceable right to 
have a child with whom they have full or part biological links. &is question is not 
new. It has always been posed in the context of adoption, where generally there is 
no genetic link between the adoptive parents and the child except in cases of step-
parent adoption. Today, adoption is considered to be a child protection measure; 
in earlier days adoption was made possible to prevent the extinction of a family. 
&e right to adopt is not unlimited. Speci(c requirements are prescribed by legal 
rules. Under many jurisdictions a couple with three children would qualify to 
adopt a child, but their wish to have a fourth child does not necessarily include 
the right to have their own child with medical assistance or, more explicitly, the 
right to involve a surrogate mother. Such a right cannot be enforced through a 
court order. &is we consider to be one step too far and it would not even be 
acceptable to “solve” the problem of infertile women. Besides, theoretically, legal 
rules should not make a di'erence between a couple with no children and a couple 
which already have three children.24 Practically, however, IVF treatment and 
uterus transplantation are only for those women who “deserve” the treatment. 
Hospitals make their own rules on selection and obviously in (elds such as organ 
donation the medical sta' take their own decisions.

4. THE SAME-SEX COUPLE THAT AR E TOO OLD TO 
ADOPT

Finally, Hein and Erik. &ey have been trying to adopt a child for many years, 
but without success. In the meantime they have exceeded the age of 46 which, in 
principle, is the maximum age for adopting under Dutch law. &eir last chance is 
to look for a surrogate mother in India. &ey visit a clinic where the IFV treatment 
can take place and where surrogate mothers are living during their pregnancy. 
&ey are advised that if they would decide on surrogacy two women would be 
fertilized with the sperm of one of them, that they must take into account that 
due to the hormone treatment of these women twins would be conceived and 
that they probably would end up with four children instead of one. &is alarms 

24 Noticeably, the many responses to the TV blog regarding this couple with three children of 
their own are mostly one of outrage.
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them. Moreover, they feel totally uncomfortable during their visit to the clinic 
seeing the many surrogates waiting for the delivery in overcrowded rooms. In 
the end, they remain undecided; they postpone the decision although their wish 
to have a child remains overwhelmingly strong. If they would (nally decide to 
try surrogacy they would encounter di9cult legal problems. Only one of them 
will be genetically linked with the child or the children. Under the law of India 
the surrogate mother will most likely be registered as the legal mother and either 
Hein or Erik will be registered as the legal father. How can they travel to and enter 
the Netherlands with the child? &e registration of one of them as the legal father 
in India does not automatically lead to the child acquiring Dutch citizenship.25 
&e Dutch embassy generally refuses to provide a Dutch passport since the legal 
fatherhood as registered in India will not be recognized due to the Dutch rules 
on private international law. Lengthy procedures are to be expected in which the 
Dutch couple also have to take into account their own situation as foreigners in 
India who need a visa.26

Suppose that Eric and Hein would not go to India but to California, where 
surrogacy clinics extensively advertise on the Internet how easy it is to have a child 
with the help of a surrogate mother and that this would not cause legal problems 
since they would both be indicated as the legal parents of the child on the birth 
certi(cate. However, upon their return to the Netherlands they would be surprised 
because their status as legal parents would not be recognized in the Netherlands 
either. Not only in the Netherlands would recognition be denied, but also in many 
other European countries. In 2011, the French Cour de cassation, for example, 
delivered three judgments27 which ruled that foreign surrogacy agreements violate 
French public policy. In each of the three cases, the child or children were born 
in a state of the United States where the practice was lawful, like in Minnesota 
and California.28 Two issues were to be decided: (1) did the American judgments 
violate French public policy, and (2) if so, should they nevertheless be recognized 
as a consequence of the rights of the French couples and of the children a'orded 
by international conventions? All three judgments gave the same reasons:  &e 
American birth certi(cate could not be mentioned in the French civil status 
registry because the foundation of the birth certi(cate was a foreign judgment 

25 Currently, the Surrogacy (Regulation and Control) Bill of 2012 is pending in India, according 
to which foreigners can only ‘hire’ a surrogate mother if they provide an undertaking that their 
country ensures legality of such a child. In addition, it will be required that the child will get 
the citizenship of the foreign country.

26 See District Court of &e Hague 10 January 2011, LJN BP 0426, in which a temporary passport 
was granted so that the legal father was able to return to the Netherlands with the child.

27 Decisions of 6 April 2011, Nos. 369, 370, 371.
28 See Barbara Stark, “Transnational Surrogacy and International Human Rights Law”, 

International Law Students Association Journal of International & Comparative Law, 2012, 
1–16.
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which violated French public policy. Surrogacy agreements violate a fundamental 
principle of French law which determines that civil status is inalienable. Pursuant 
to this principle, one may not derogate from the law of parenthood by contract. 
&is outcome neither violates Article 8 of the European Convention on Human 
Rights, as the children have a  father in any case (i.e. the biological father), a 
mother under the law of the relevant US state, and may live together with the 
French couple  in France; nor does the outcome violate Article 3–1 of the UN 
Convention on the Rights of Children. One might challenge the fact that the 
children may live in France but they are not to be granted French citizenship in 
the absence of registration in the French civil status registry. Proceedings before 
the European Court of Human Rights have been commenced. In this context it 
is worth mentioning that male couples who have adopted a child in the United 
States and who seek recognition of the adoption order in France will fail. In June 
2012 the French Cour de cassation ruled that foreign decisions allowing adoption 
by a same-sex couple are contrary to French public policy.29 French registries may 
not provide that a child has parents of the same sex.  &e (liation relationship 
between the child and his/her biological parents may not be severed.

III.  IN THE MIDST OF FINDING THE RIGHT WAY 
FORWARD

&e four Dutch cases which where shown on TV in 2012 illustrate among many 
other considerations and dilemmas the legal obstacles which people encounter 
when they embark on a surrogacy adventure. &e personal and private insights 
that the persons divulged made it possible to sympathise with all the persons 
involved. However, sympathy is insu9cient to solve their problems. Legal solutions 
are needed. But which solutions are the best, most desirable, most e'ective and 
enforceable solutions? &e number of complicated surrogacy cases is endless. 
Each jurisdiction can enumerate leading cases.30 &ey not only involve far-away 
jurisdictions like India and California, but to an increasing extent East-European 

29 Decisions of 7 June 2012, Nos. 755, 756:  “Attendu qu’est contraire à un principe essentiel 
du droit français de la (liation, la reconnaissance en France d’une décision étrangère dont 
la transcription sur les registres de l’état civil français, valant acte de naissance, emporte 
inscription d’un enfant comme né de deux parents du même sexe.”

30 See e.g. Jinske Verhellen, “Intercountry surrogacy: a comment on recent Belgian cases”, 
Nederlands Internationaal Privaatrecht 2011, 657–662; Santiago Álvarez González, “Efectos 
en España de la gestación por sustitución llevada a cabo en el extranjero”,  Anuario Español de 
Derecho Internacional Privado 2010, 339–377 and Teun Struycken, “Surrogacy, a New Way 
to become a Mother? An Issue of Private International Law that may A'ect Good Relations 
among States”, in: Hague Academy of International Law, "e 90th Birthday of Boutros Boutros 
Ghali, Martinus Nijho' Publishers 2012, pp. 235–254.
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countries and various Member States of the European Union. In this context it 
has been rightly stated by a Member of the European Parliament that since this 
method of reproduction is authorized or laid down by law in a number of Member 
States, whilst in other Member States it is prohibited by law, the resulting unequal 
legal treatment within the EU encourages tra9cking, including, in particular, to 
third countries. &erefore a coordinated stance within the EU is needed on this 
sensitive issue.31 But there are many more concerns.

At this stage, nobody has been able to provide a clear-cut solution to the 
demanding problem of transnational surrogacy. Currently, family law in Europe 
and beyond is in the midst of (nding the right way forward. We are debating the 
phenomenon. Courts have indicated various directions in cases where statutory 
rules are lacking.32 &ey have provided some guidelines. Most importantly, in 
(nding the best solutions several comparative studies have been undertaken 
and will be (nalized in the near future.33 Before regulating surrogacy we need to 
know everything about all the possible situations that may occur. Most notably, 
national legislators should not only look to other jurisdictions for inspiration but 
should try to (nd solutions which work in relation to other jurisdictions. Besides, 
it would be short-sighted to legislate only at the national or regional level (within 
the EU) since we are confronted with a global problem. Moreover, taking into 
account the surrogate mother’s interest should not overshadow the interests of 
future children who are designed to be born into a surrogacy construction.34 &ey 
are the most vulnerable of all the persons concerned. In the best interest of the 
child speci(c questions evidently arise: Who is legally responsible? What if the 
intended parents split up? What if they change their minds or die? What if the 
baby is premature or has health problems? What if the baby has health problems 
resulting from the surrogate’s drug use or alcohol intake during pregnancy? How 
will the child deal with her unusual origins?35 At any rate, States should only 
o'er surrogacy services if it has been established that there is no risk for the child 

31 Member of the European Parliament Question no. 42 by Ivo Belet (H-000096/11).
32 See Bettina Heiderhoff, „Der gewöhnliche Aufenthalt von Säuglingen“, Zeitschri# für 

Internationales Privat- und Verfahrensrecht 2012, 523–526.
33 See Katarina Trimmings and Paul Beaumont, “International Surrogacy Arrangements: An 

Urgent Need for Legal Regulation at the International Level”, Journal of Private International 
Law 2011, 627–647.

34 See Laura Bosch, “Kinderrechten in een Petrischaaltje, De waardigheid van wenskinderen bij 
commercieel hoogtechnologisch draagmoederschap”, Tijdschri# voor Familie- en Jeugdrecht 
2012, 153–159.

35 See Barbara Stark, “Transnational Surrogacy and International Human Rights Law”, 
International Law Students Association Journal of International & Comparative Law, 2012, 
1–16 (6).
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of falling into a legal vacuum having regard to the laws of the commissioning 
parents’ home country.36

Hence, joined forces are indispensable on all sides and legal scholars and 
practitioners in (international) family law are called upon to contribute to this 
challenging undertaking. &e Hague Conference on Private International Law 
has rightly put this pressing problem on its agenda.37 In the interest of children 
born through surrogacy international cooperation is needed now!

36 See Maarit Jänterä-Jareborg, Surrogacy in Scandinavia – in particular Sweden, Swedish 
national report for the International Law Association working group (not yet published). See 
also Barbara Stark, “Transnational Surrogacy and International Human Rights Law”, ILSA 
Journal of International & Comparative Law, 2012, 1–16 (16): “Problems can be recti(ed by 
requiring intending parents to prove before entering into a surrogacy arrangement that the 
resulting child will be granted citizenship in the state where her intending parents live and that 
they, in fact will be legally recognized as her parents in that state.” 

37 See Rolf Wagner, „Abstammungsfragen bei Leihmutterscha2 in internationalen 
Sachverhalten, Bemühungen der Haager Konferenz für Internationales Privatrecht“, Zeitschri# 
für das Standesamtswesen 2012, 294–300.
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